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(C.)     Hearing  on  Motion,  301 

e.  Judgment  and  Order  on  Dismissal,  302 

d.  Effect  of  Dismissal,  303 

e.  Reinstatement,  304 

13.  Hearing  and  Proceedings  Preliminary  Thereto,  304 

a.  Preliminary  Proceedings,  304 
(I.)     In  General,  304 

(II.)     Change  of  Venue,  304 
(III.)     Dismissal  of  Action  and  Nonsuit,  305 
(A.)     Voluntary  Dismissal,  305 
(B.)     Involuntary  Dismissal  and  Nonsuit, 
305 
(1.)     Generally,  305 
(2.)     Time  for,  306 
(C.)     Effect  of  Dismissal,  307 
(IV.)     Reinstatement,  307 

b.  Hearing,  307 

(I.)     In  General,  307 
(II.)     Time  for,  307 

(A.)     Generally,  307 

(B.)     Continuances,  308 

c.  Rehearing,  308 
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14.     Trial  of  Issues  in  Appellate  Court,  308 

a.  What  Cases  Triable  Anew,  308 
(I.)     In  General,  308 

(II.)  As  Dependent  Upon  Amount  in  Contro- 
versy, 310 

(III.)  As  Dependent  Upon  Nature  of  Judg- 
ment, 311 

b.  Proceedings  for  Trial  de  Novo,  311 
(I.)     Service  of  Summ/)ns,  311 
(II.)     Notice  of  Triul,  312 

c.  Procedure  Upon  Trial  de  Novo  Generally,  313 

d.  Scope  of  Inquiry,  313 

(I.)     Jurisdiction  and  Competency    of   Justice, 

313 
(II.)     Process  and  Service  Thereof,  314 
(III.)     Issues  as  Tried  Below,  315 
(IV.)     Errors  and  Irregtdarities,  316 

e.  Additional   New   and   Amended   Pleadings   and 

Process,  316 
(I.)     In  General,  316 
(II.)     Character  of  Amendments,  321 

(A.)     Making  Pleading  More  Definite  and 

Certain,  321 
(B.)     As  to  Jurisdictional  Facts,  322 
(C.)     As  to  Parties,  323 
(D.)     Pleading  Matter  Not  Cognizable  by 

Justice,  324 
(E.)     Pleadiyig  New  Cause  of  Action,  326 
(F.)     Pleading  New  Defences,  327 
(G.)     Pleading   Set-Off   or   Counterclaim, 

329 
(H.)     Amending  Demand,  330 
(I.)      Amendments  Conforming  Pleadings 
to  Proof,  330 
(III.)     Proceedings   for  Allowance   of  Amend- 
ments to  Pleadings,  331 
(A.)     In  General,  331 
(B.)     Time  for,  331 
(IV.)     Supplying  Lost  Pleadings,  332 
(V.)     Amendment  of  Process  of  Lower  Court, 
332 

f.  Sufficiency  of  Pleadings  and  Process,  332 
(I.)     In  General,  332 

(II.)     Objections  to,  333 
(A.)     Generally,  333 
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(B.)     Demurrer,  333 
(III.)     Waiver  of  Objections,  334 

g.     Variance,  334 

h.    Mode  and  Conduct  of  Trial,  335 
(I.)     Generally,  335 
(II.)     Opening  and  Closing,  335 
(III.)     Argument  of  Counsel,  335 
(IV.)     Questions  for  Jury,  335 
(V.)     Instructions,  335 
(VI.)     Verdict,  335 

i.      Trial  hy  Court,  336 

j.     Judgment  Upon  Trial  De  Novo,  336 
(I.)     In  General,  336 
(II.)     Parh'es,  337 
(III.)     Amount  of  Judgment,  338 
(IV.)     Judgment  hy  Default,  339 
(V.)     Judgment  on  Nonsuit,  340 
(VI.)     Judgment  Non  Obstante  Veredicto,  340 
(VII.)     Judgment  for  or  Against  Garnishee,  340 
(VIII.)     Amendment  and  Correction  of  Judg- 
ment, 340 
(IX.)     Setting  Judgment  Aside,  341 

k.     Costs,  341 
15.     Review  Without  Trial  De  Novo,  341 

a.  Scope  and  Extent,  341 
(I.)     In  General,  341 

(II.)  Presumptions  Indulged,  342 
(III.)  Where  Appeal  on  Questions  of  Law,  343 
(IV.)  Where  Appeal  on  Questions  of  Fact,  344 
(V.)  Where  Matters  of  Discretion  Involved,  345 
(VI.)  Upon  Writ  of  Error,  346 
fVII.)  As  Affected  hy  Party  Claiming  Error, 
346 

b.  Judgment  on  Review,  346 
(I.)     In  General,  346 
(II.)     Affirmance,  346 

(A.)     Generally,  346 
(B.)     Specific  Grounds  for,  347 
(C.)     Form  of  Judgment,  348 
(D.)     Enforcement   of  Judgment  on  Af- 
firmance, 348 

(III.)     Reversal,  348 

(A.)     Generally,  348 

(B.)     Grounds,  349 

(C.)     Remand  and  New  Trial,  350 

(IV.)     Modifying  Judgment  Rendered  in  Justice 
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Co^irt,  351 
(V.)     Vacating  and  Setting  Aside  and  Rehear- 
ing, 352 
16.    Bevieiv  of  Appellate  Judgment,  352 

a.  Generally,  352 

b.  Necessity  for  Reserving  Objection  and  Record 

354 

c.  Scope  of  Review,  357 
(I.)     In  General,  357 

(II.)     Matters  of  Discretion,  358 
(III.)     Harmless  Error,  358 

d.  Presumptions,  359 

e.  Disposition  and  Determination  of,  359 
(I.)     In  General,  359 

(II.)     Dismissal  of  Appeal,  360 

f.  Certiorari,  360 

C.     Certiorari,  Recordari  and  Writs  of  Revieiv,  361 

1.  Definitions  and  General  Statement,  361 

2.  Jurisdiction  To  Issue  Writ,  362 

3.  When  Writ  Will  Issue,  362 

a.  In  General,  362 

b.  Effect  of  Other  Remedy  and  Loss  of  Remedy, 

363 

c.  Effect  of  Payment  of  Judgment,  365 

d.  Decisions  and  Proceedings  Reviewable,  365 
(I.)     Generally,  365 

(II.)     Issues  of  Law  or  Fact,  365 

(III.)     Amount  or  Value  in  Controversy,  366 

e.  Grounds  for  Issuatice,  367 
(I.)     General  Statement,  367 

(II.)     Errors  and  Irregularities,  367 
(III.)     Acts  Without  Jurisdi'Ction,  367 
(IV.)     Matters  Not  Presented  Before  Justice,  368 
(A.)     In  General,  368 
(B.)     Failure  To  Defend,  368 

4.  Application  and  Proceedings  To  Procure  Writ,  369 
a.     Petition  or  Affidavit,  369 

(I.)     General  Statement,  369 
(II.)     Form  and  Sufficiency  of,  370 
(A.)     Generally,  370 
(B.)     Particular  Allegations,  371 
(1.)     As  to  Defenses,  371 
(2.)     Excuses  for  Delay,  372 
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(3.)     Negativing  Negligence,  372 
(4.)     Excuses  for  Failure   To  Ap- 
peal, 372 

b.  Time  for  Making  Application,  372 

c.  Parties,  373 

d.  Notice,  373 

e.  Payment  of  Costs  or  Fees,  373 

f.  Hearing,  374 

g.  Bond  or  Undertaking,  374 

(I.)     Necessity  and  General  Requisites,  374 
(II.)     Approval  of,  375 
(III.)     Filing  or  Service,  375 

5.  The  Writ,  Its  Issuance  and  Service,  375 

6.  Dismissal  and  Quashal  of  Writ,  376 

a.  General  Statement,  376 

b.  Tim£  for  Motion,  376 

c.  Grounds  for,  376 

d.  Hearing  on  Motion,  377 

e.  Judgment  and  Effect,  377 

7.  Answer  or  Return  and  Proceedings  Relating  Thereto, 

a.  Necessity  and  General  Statement,  377 

b.  Form  and  General  Requisites,  378 

c.  Exceptions  or  Traverse  to  Answer  or  Return,  379 

d.  Amendment  and  Further  Return,  380 

e.  Conclusiveness  of  Return  and  Record,  380 

8.  Assignment  of  Errors,  381 

9.  Hearing  and  Proceedings  Thereon,  381 

a.  Amending  Pleading  or  Process  Below,  381 

b.  Mode  of  Review,  381 

(I.)     General  Statement,  381 

(II.)     Parol  Evidence,  382 

(III.)     Affidavits  and  Depositions,  382 

c.  Scope  of  Review,  383 

(I.)     General  Statement,  383 

(II.)     As  Limited  by  Return,  383 

(III.)     Technical  and  Harmless  Error,  384 

(IV.)     Discretionary  Matters,  384 

(V.)     Sufficiency  of  Evidence,  384 

d.  Presumptions  and  Burden  of  Proof,  384 
10.     Judgment  or  Determination,  385 

a.  General  Statement,  385 

b.  Remanding  and  New  Trial,  386 
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c.  Procedendo,  387 

d.  Costs  and  Damages,  387 

V.    PROCEEDINGS  AGAINST  JUSTICES  OF  PEACE,  387 


A. 


B. 


C. 
D. 


2. 
3. 


4. 


Actions  Generally,  387 
1.    Nature  of  Action,  387 

Conditions  Precedent,  389 

Pleading,  390 

a.  Declaration  or  Complaint,  390 

b.  Plea  or  Answer,  391 
Appeal,  392 

Actions  on  Bond,  392 

1.  In  General.,  392 

2.  Pleadings,  392 

a.  Declaration  or  Complaint,  392 

b.  PZeas  or  Answer,  393 
^chows  /or  Penalties,  393 
Criminal  Prosecution,  394 

1.  /«  General,  394 

2.  Indictment  or  Information,  394 


CROSS-REFERENCES: 


[See  17  Standaed  Peoc.  928.] 


K.  Pleadings.  —  1.  Generally.  —  Pleadings  of  some  character  are 
as  essential  in  a  justice's  court  as  in  a  court  of  record,  and  cannot 
be  dispensed  with,  notwithstanding  the  greater  liberality  of  con- 
struction allowed  therein. ^^  Generally,  no  formal  pleadings®^  are  neces- 


98.  Ark.— Little  Eoek  Brick  Works 
r.  Hm't,  87  Ark.  313,  112  S.  W.  880. 
Md.— Crocker  v.  Hoffman,  48  Ind.  207; 
Neely  v.  Chinn,  8  Blackf.  84.  Mich. 
Cook  V.  Dade,  158  N.  W.  175.  Minn. 
Plolgate  V.  Broome,  8  Minn.  243.  Mo. 
Green  v.  Crutcher,  143  Mo.  App.  595, 
128  S.  W.  768;  Heimberger  v.  Har- 
rison, 83  Mo.  App.  544;  Moffett-West 
Drug  Co.  f.  Johnson,  80  Mo.  App.  428. 
N.  J.— Smith  r.  Dunn,  26  N.  J.  L.  212; 
Folwell  V.  Ford,  12  N.  J.  L.  68;  South 
r.  Toomey,  2  N.  .J.  L.  98;  Lavton  v. 
Cooper,  2  N.  J.  L.  65.  N.  Y.— Tifft  v. 
Tifft,  4  Denio  175;  The  Howe  Sewing 
Machine  Co.  v.  Haupt,  7  Daly  108. 
N.  C— Love  V.  Huffines,  151  N.  C.  378, 
66  S.  E.  304.  Okla.— United  States 
Fidelity  &  G.  Co.  r.  Alexander.  30 
Okla.  224,  120  Pac.  632.  Ore.— Whipple 
V.  Soutb^rn  Pac.  Co.,  34  Ore,  370,  55  Pac. 


975.  S.  D.— Hilliard  v.  Loeb,  31  S.  D. 
329,  140  N.  W.  703.  Tex.— Moore  v. 
Jordan,  67  Tex.  394,  3  S.  W.  317; 
Maass  v.  Solinsky,  67  Tex.  290,  3  S. 
W.  289;  Young  Men's  Christian  Assn. 
r.  Schow  Bros.  (Tex.  Civ.  App.),  161 
S.  W.  931.  W.  Va.— Longacre  Colliery 
Co.  V.  Creel,  57  W.  Va.  347,  50  S.  E. 
430;  Straley  v.  Payne,  43  W.  Va.  185, 
27  S.  E.  359.  Wis.— Phillips  v.  Bridges, 
3  Wis.  270. 

See  infra.  Ill,  K,  2,  a;  III,  K,  3,  a. 

As  to  construction  of  such  plead- 
ings, see  infra,  this  section. 

[a]  "The  form  of  the  pleadings  is 
disregarded,  but  something  must  be 
done  by  the  pleader  (used  in  its  tech- 
nical meaning)  to  advise  the  court  of 
the  issues  between  the  parties."  Love 
V.  Huffines.  151  N.  C.  378,  66  S.  E.  304. 

99,    U.  S, — Davis  v.  Pitman,  Hempst, 
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44,     7     Fed.     Cas.     No.     3,647a.     Ala. 
Baker    v.    Britt-Carson    Shoe    Co.,    188 
Ala.    225,    66    So.    475.      Alk.— Loch- 
ridge    Dry    Goods    Co.   v.   Daniels,    115 
Ark.  423,  171   S.  W.  863;   Morrison  v. 
St.  Louis  &  S.  F.  E.  Co.,  87  Ark.  424, 112 
S.    W.    975;    Chowning   V.    Barnett,    30 
Ark.    560;    Howell   v.   Vinsant,    7    Ark. 
146.     Cal.— Koehler  v.  Holt   Mfg.   Co., 
146    Cal.    335,    80    Pac.    73;    Stuart    v. 
Lander,  16  Cal.  372,  76  Am.  Dec.  538. 
Colo. — Lafitte  v.  Vanderwark,  41  Colo. 
270,   92    Pac.    694.     D.    C— Fidelity   A 
Deposit  Co.  V.  Beck,  12  App.  Cas.  237. 
Ga. — Dorsey    v.    Black,     55     Ga.     315; 
South    Georgia   Ey.    Co.    v.   Atkins,    13 
Ga.    App.    416,    79    S.    E.    226;    Minter 
V.  Bush,  5  Ga.  App.  129,  62  S.  E.  731; 
Hendrix  v.  Elliott,  2  Ga.  App.  301,  58 
S.  E.  495;  Southern  Ey.  Co.  v.  Oliver, 
1    Ga.    App.    734,    58    S.    E.    244.      HI. 
Steele  v.  Grand  Trunk  J.  Ey.  Co.,  125 
HI.  385,  17  N.  E.  483;  Zuel  v.  Bowen, 
78   111.   234;    Jacksonville   v.  Block,   36 
HI.    507;    Inter    Ocean    Cabinet    Co.    v. 
McLaughlin,    169    111.    App.    559;    Her- 
rick  V.  Canada  Ey.  News  Co.,  161  111. 
App.  413;  Wilcox  v.  Tetherington,  103 
111.  App.  404.     Ind. — Brush  v.  Carpen- 
ter,  6    Ind.    78;    Indianapolis    &   C.   E. 
Co.  V.  McMahan,  4  Ind.  422;  Euble  v. 
Massey,  2  Ind.  636;  Metropolitan  Life 
Ins.  Co.  V.  Bowser,  20  Ind.  App.  557,  5C 
N.   E.   86.     la.— Finch   v.   The   Central 
Railroad  of  Iowa,  42  Iowa  304;   West 
r.   Moody,  33   Iowa   137;    Shea  v.  Liv- 
ingston,   32    Iowa    158;    Teagarden    v. 
Baker,  9  Iowa  271;  Hall  v.  Monohan,  1 
Iowa  554,  6  Iowa  216,  71  Am.  Dec.  404. 
Kan.— McAboy  v.  Talbot,  37  Kan.  19, 
14    Pac.    536;    West    v.    Rice,    4    Kan. 
563.    Md. — Herzberg  v.  Adams,  39  Md. 
309.     Micli,— Carmer   v.   Hubbard,    123 
Mich.   333,   82   N.   W    64;    Hartford   v. 
Holmes,    3    Mich,    460.      Minn. — Eauen 
t:  Burg,  38  Minn.  389,  37  N.  W.  946. 
Miss. — Currie  v.   Chambers,  3   So.  412. 
Mo.— Lyman  v.  Dale,  262  Mo.  353,  171 
S.  W.   352;  Polhans  v.  Atchison,  T,  & 
S.   F.  E.    Co.,   115   Mo.   535,   22   S.   W. 
478;  Quinn  v.  Stout,  31  Mo.  160;  Hol- 
land V.   Steamboat   E.  H.   Winslow,   25 
Mo.    57;    Thruston    v.    McClanahan,    5 
Mo.    521;    Marth    v.    Wiskerchen,     186 
Mo.  App.  515,  172  S.  W.  410;  Eundel- 
man  v.  O'Brien  Boiler  Works  Co.,  178 
Mo.  App.  642,  161   S.  W.  609;  Koester 
V.  Lowenhardt,  177  Mo.  App.  699,  160 
S.  W.  566;  Simrall  v.  American  Multi- 


graph    Sales    Co.,    172    Mo.    App.    384, 
158   S.   W.   437;   Edwards   v.  Schreiber, 
168  Mo.  App.  197,  153  S.  W.  69;  Henry 
Bromschwig    Tailors'    T.    Co.     v.    Mis- 
souri,  K.   &    T.   E.   Co.,   165   Mo.   App. 
350,   147   S.  W.   175;    Jansen  v.  Dolan, 
157  Mo.  App.  32,  137  S.  W.  27;  Broder- 
ick  V.  Andrews,  135  Mo.  App.  57,  115 
S.  W.  519;   Hall   v.  St.  Louis  &  S.  R. 
Co.,  124  Mo.  App.  661,  101  S.  W.  1137; 
Sepetowski    v.    St.    Louis    Transit    Co., 
102  Mo.  App.  110,  76  S.  W.  693;  Byrne 
V.   St.   Louis,   I.   M.   &   S.   Ey.    Co.,   75 
Mo.  App.  36.  N.  J. — Hixon  v.  Schooley, 
26  N.  J.  L.  461.     N.  Y.— Hall  v.  Mc- 
Kechnie,    22    Barb.     244;     Willard     v. 
Bridge,  4  Barb.  361;  Musier  v.  Trump- 
bour,    5    Wend.     274;     Chamberlin     v. 
Graves,  2  Hill  504;  McNeil  v.  Scoflfeld, 
3   Johns.   436;    Campbell   v.   Porter,   46 
App.    Div.    628,    61    N.    Y.    Supp.    712; 
Hartwell    v.    Young,    67    Hun    472,    22 
N.    Y.    Supp.    486,    51    N.    Y.    St.    333. 
N.  C— Love  V.  Huffines,  151  N.  C.  378, 
66    S.    E.     304.       N.     D.— Whitney     v. 
Eitz,    24    N.    D.    576,    140    N.    W.    676. 
Ohio. — Niven    v.    Smith,   2     Ohio     Dec. 
(Eeprint)   337,  2  West.  L.  Month.  465. 
Okla. — Johnson    v.    Johnson,    43    Okla. 
582,    143    Pac.    670;    Elsea     Bros.     v. 
Killian,    38    Okla.    174,    132    Pac.    686; 
Holden  v.  Lynn,  30  Okla.  663,  120  Pac. 
246,    38    L.    E.    A.    (N.    S.)    239.     Ore. 
Whipple  V.  Southern  Pac.  Co.,  34  Ore. 
370,     55     Pac.     976.       Pa.— Evans     v. 
Brown,    19    Pa.   Dist.   22.     S.   C— Wil- 
liams  V.   Irby,    15    S.    C.   458.      S.    D. 
Billiard    v.    Loeb,    31    S.    D.    329,    140 
N.  W.  703.     Tenn.— Baker  v.  Allen,  2 
Overt.    175.     Tex. — Eector    v.    Orange 
Eice  Mill  Co.,  100  Tex.  591,  102  S.  W. 
402;   Moore  v.  Jordan,  67  Tex.  394,  3 
S.    W.    317;    Chicago,    E.   I.   &    G.   Ey. 
Co.  V.   Scott    (Tex.   Civ.   App.),   156  S. 
W.  294;  Batla  v.  Goodell,  53  Tex.  Civ. 
App.   178,    115   S.   W.   622;    L   &   G.   N. 
E.    Co.    V.    G.    W.    Donalson    &    Co.,    2 
Wils.    Civ.   Cas.,   §238;    T.   &   P.   E.   E. 
Co.    V.    Miller,    1    White    &    Wils.    Civ. 
Cas.,    §262.     Wis.— Swineford   v.   Pom- 
eroy,  16  Wis.  553;  Meyer  v.  The  Town 
of  Prairie  Du  Chien,  9  Wis.  233;  Les- 
ter V.  French,  6  Wis.  580;  Goodrich  v. 
School    District,    2    Wis.    102;    Hibbard 
V.  Bell,  3  Pinn.  190,  3  Chand.  206. 

Necessity  of  formal  statement  of  de- 
mand, see  infra,  III,  K,  2,  a. 

Sufficiency   of   oral    complaints,    see 
infra,  III,  K,  2,  b,  (IV). 
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sary,  however,  except  where  required  by  statute.^  And  nowhere  is 
the  same  strictness  as  to  pleadings  required  in  a  justice's  court  as  m 
courts  of  record;"  but  the  pleadings  employed  will  be  construed  with 
great  liberality,  and  if  the  facts  stated  are  sufficient  to  show  the  nature 
of  the  claim  or  defense  relied  upon,  nothing  further  is  necessary  f  and 
this  is  true  generally  either  before  the  justice  or  in  the  appellate  court 


1.  Ala.— Blair  v.  Williams,  159  Ala. 
655,  49  So.  71.  Kan.— West  v.  Eice, 
4  Kan.  563.  N.  D.— Whitney  v.  Eitz, 
24  N.  D.  576,  140  N.  W.  676.  Okla. 
United  States  Fidelity  &  G.  Co.  f. 
Alexander,  30  Okla.  224,  120  Pac.  632. 
Tex. — Young  Men 's  Christian  Assn.  of 
Dallas  r.  Schow  Bros.  (Tex.  Civ.  App.), 
161  S.  W.  931. 

2.  See  the  following:  Ohio. — Niven 
f.    Smith,    2   Ohio   Dec.    (Eeprint)    337, 

2  West.  L.  Month.  465.  Okla.— Eice 
V.  Folsom,  32  Okla.  496,  122  Pac.  236; 
Holden  v.  Lynn,  30  Okla.  663,  120  Pac. 
246,  38  L.  E.  A.  (N.  S.)  239;  United 
States  Fidelity  &  G.  Co.  v.  Alexander, 
30  Okla.  224,  120  Pac.  632.  Tex. 
I.  &  G.  N.  E.  E.  Co.  V.  G.  W.  Don- 
alson  &  Co.,  2  Wils.  Civ.  Cas.,  §238. 

See  also  infra,  this  section,  and 
III,  K,  2,  b,    (I). 

3.  See  the  following:  Ala. — Baker 
i\  Britt-Carson  Shoe  Co.,  188  Ala.  225, 
66  So.  475.  Cal.— Koehler  v.  Holt  Mfg. 
Co.,  146  Cal.  335,  80  Pac.  73;  Eeagan 
V.  Justice's  Court,  75  Cal.  253,  17  Pac. 
195;  Montgomery  v.  Superior  Court,  68 
Cal.  407,  9  Pac.  720;  Stuart  v.  Lander, 
16  Cal.  372,  76  Am.  Dec.  538;  Liening 
V.  Gould,  13  Cal.  598.  D.  C— Carver 
r.  O'Neal,  11  App.  Cas.  353.  Ga. 
Dorsey  v.  Black,  55  Ga.  315.  But  see 
Atlanta,  K.  &  IST.  E.  Co.  v.  Shippen, 
126  Ga.  784,  55  S.  E.  1031,  holding  that, 
"the  rule  that  a  pleading  is  construed 
most  strongly  against  the  pleader  is  ap- 
plicable to  that  which  takes  the  place 
of  pleading  in  a  justice's  court."  HI. 
Steele  v.  Grand  Trunk  J.  Ey.  Co.,  125 
111.  385,  17  N.  E.  483.  Ind.— Smith  r. 
City  of  New  Albany,  175  Ind.  279,  93 
N.  E.  73.     Mich.— Hartford  v.  Holmes, 

3  Mich.  460.  Minn. — Eauen  v.  Burg, 
38  Minn.  389,  37  N.  W.  946.  Mo. 
Marth  v.  Wiskerchen,  186  Mo.  App, 
515,  172  S.  W.  410;  Eundelman  v. 
O'Brien  Boiler  Works  Co.,  178  Mo. 
App.  642,  161  S.  W.  609;  Koester  v. 
Lowenhardt,  177  Mo.  App.  699,  160  S. 
W.  566;  Simrall  v.  American  Multi- 
graph  Sales  Co.,  172  Mo.  App.  384,  158 
S.  W.  437;   Edwards  v.  Schreiber,  168 


Mo.  App.  197,  153  S.  W.  69;  Henry 
Bromsehwig  Tailors'  T.  Co.  v.  Mis- 
souri, K.  &  T.  E.  Co.,  165  Mo.  App. 
350,  147  S.  W.  175;  Long  v.  Nute,  123 
Mo.  App.  204,  100  S.  W.  511.  Neb. 
Massillon  Engine  &  Thresher  Co.  v. 
Prouty,  65  Neb.  496,  91  N.  W.  384; 
Cook  f.  Hester,  21  Neb.  369,  32  N.  W. 
72.  N.  y. — Osborn  v.  Nelson,  59  Barb. 
375;  Willard  v.  Bridge,  4  Barb.  361; 
Musier  v.  Trumpbour,  5  Wend.  274; 
Chamberlin  v.  Graves,  2  Hill  504;  Pin- 
tard  V.  Tackington,  10  Johns.  104;  Mc- 
Neil V.  Scoff  eld,  3  Johns.  436;  Cohen 
0.  Dupont,  1  Sandf.  260;  Mernagh  v. 
Nichols,  132  App.  Div.  509,  118  N.  Y. 
Supp.  59.  N.  D.— Whitney  v.  Eitz,  24 
N.  D.  576,  140  N.  W.  676.  Okla. 
Johnson  v.  Johnson,  43  Okla.  582,  143 
Pac.  670;  Elsea  Bros.  v.  Killian,  38 
Okla.  174,  132  Pac.  686;  Eice  v.  Fol- 
som, 32  Okla.  496,  122  Pac.  236;  First 
Nat.  Bank  v.  Collins,  30  Okla.  497,  120 
Pac.  245;  First  Nat..  Bank  r.  Evans,  30 
Okla.  499,  120  Pac.  246;  United  States 
Fidelity  &  G.  Co.  v.  Alexander,  30  Okla. 
224  120  Pac.  632;  Western  Union  Tel. 
Co.'  V.  Hollis,  28  Okla.  613,  115  Pac. 
774;  Garvin  v.  Harrell,  27  Okla.  373, 
113  Pac.  186,  Ann.  Cas.  1912B,  744, 
35  L.  E.  A.  (N.  S.)  862;  Brewer  v. 
Black,  5  Okla.  57,  47  Pac.  1089.  Ore. 
Whipple  V.  Southern  Pac.  Co.,  34  Ore. 
370,  55  Pac.  976.  Pa.— Evans  v.  Brown, 
19  Pa.  Dist.  22.  S.  C— Williams  v. 
Irby,  15  S.  C.  458.  S.  D.— Hilliard  v. 
Loeb,  31  S.  D.  329,  140  N.  W.  703; 
Sinkling  V.  Illinois  Cent.  Ey.  Co.,  10 
S.  D.  560,  74  N.  W.  1029.  Tenn. 
Baker  v.  Allen,  2  Overt.  175.  Tex. 
Chicago,  E.  I.  &  G.  Ey.  Co.  v.  Scott 
(Tex.  Civ.  App.),  156  S.  W.  294;  Batla 
V.  Goodell,  53  Tex.  Civ.  App.  178,  115 
S.  W.  622;  Melton  v.  Katzenstein  (Tex. 
Civ.  App.),  49  S.  W.  173.  Wis.— Swine- 
ford  V.  Pomeroy,  16  Wis.  553;  Forbes 
V.  School  District,  10  Wis.  117;  Hib- 
bard  v.  Bell,  3  Pinn.  190,  3  Chand. 
206.  Wyo.— Hudson  Coal  Co.  v.  Hauf, 
18  Wyo.  425,  109  Pac.  21. 

Fonn  and  sufficiency  of  declaration 
or   statement    of   cause   of   action,   see 
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where  the  cause  is  to  be  tried  de  novo  on  appeal.^  But  a  defect  of  sub- 
stance is  not  aided  by  statute  or  rule  requiring  that  pleadings  shall  be 
liberally  construed;^  nor  can  the  necessity  for  pleadings  in  a  justice's 
court  be  thereby  avoided.^ 

Where  a  party  elects  to  plead  in  strictness  in  the  court  of  a  justice 
of  the  peace,  he  is  bound  by  his  pleadings  there  as  he  would  be  else- 
where/ since  it  is  no  more  permissible  for  a  party  to  bring  a  suit  be- 
fore a  justice  of  the  peace  on  one  cause  of  action  and  recover  on  another, 
than  it  is  in  a  court  of  record.^ 

Where  a  statute  particularly  designates  of  what  the  pleadings  in  a 
justice's  court  shall  consist,  and  what  they  shall  contain,  it  is  conclu- 
sive on  the  subject.^ 

2.  Declaration  or  Statement  of  Cause  of  Action,"  —  a.  Necessity 
of  Statement  of  Demand.  —  Some  statement  of  the  cause  of  action 
sought  to  be  enforced,  either  oral  or  written,  is  necessary  in  justice's 
court,"  to  show  jurisdiction  and  advise  the  court  of  the  issues  between 


vnfra,    111,   K,    2,   b;    of     answer,    see 
infra,  III,  K,  3,  c. 

[a]  "Statements  of  causes  of  action 
filed  with  justices  of  the  peace  are  to 
be  construed  with  great  liberality. 
Parties  bringing  their  actions  in  those 
courts  are  not  supposed  to  be  learned 
in  the  law  and  the  niceties  of  pleading 
required  in  the  circuit  court  are  not 
required  before  the  justice."  Koester 
f.  Lowenhardt,  177  Mo.  App.  699,  160 
S.  W.  566. 

4.  U.  S. — Davis  v.  Pitman,  Hempst. 
44,  7  Fed.  Cas.  No.  3,647a.  Ark.— Loch- 
ridge  Dry  Goods  Co.  v.  Daniels,  115 
Ark.  423,  171  S.  W.  863;  Morrison  v. 
St.  Louis  &  S.  F.  E.  Co.,  87  Ark.  424, 
112  S.  W.  975;  Brown  v.  Higgins,  45 
Ark.  456.  111.— Dodge  v.  People,  113 
111.  491,  1  N.  E.  826.  la.— Hall  r. 
Monohan,  6  Iowa  216,  71  Am.  Dec. 
404.  Minn. — Barth  v.  Horejs,  45  Minn. 
184,  47  N.  W.  717.  Okla.— Sulzberger 
&  Sons  Co.  V.  Hoover,  46  Okla.  792, 
149  Pac.  887;  Rogers  v.  Hall,  46  Okla. 
773,  149  Pac.  878;  Whitcomb  V.  Oiler, 
41  Okla.  331,  137  Pac.  709;  Elsea  Bros. 
V.  Killian,  38  Okla.  174,  132  Pac.  686; 
Garvin  v.  Harrell,  27  Okla.  373,  113 
Pac.  186,  Ann.  Cas.  1912B,  744,  35  L. 
E.  A.  (N.  S.)  862.  Tex.— Wertheimer 
V.  Hargreaves  Printing  Co.  (Tex.  Civ. 
App.),  180  S.  W.  282;  Etheridge  v. 
San  Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ. 
App.),  39  S.  W.  204;  Eastham  v.  Ran- 
dolph, 3  Wils.  Civ.  Cas.,  §115;  Gulf, 
Colorado  &  S.  F.  Ry.  Co.  v.  Hutcheson 
3  Wils.  Civ.  Cas.,  §96.  W.  Va.— Bach- 
insky  v.  Federal  Coal  &  Coke  Co.,  90 
S.  E.  227. 
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As  to  pleadings  upon  trial  de  novo 
upon  appeal  from  justice's  court,  see 
infra,  IV. 

5.  Minn. — Holgate  v.  Broome,  8 
Minn.  243.  Mo. — Rosenberg  v.  Boyd, 
14  Mo.  App.  429.  N.  J. — Hixon  v. 
Schooley,  26  N.  J.  L.  461.  N.  Y.— Sam- 
uelson  V.  Mayer,  65  Misc.  518,  120  N. 
Y.  Supp.  75.  Wis.— Hibbard  v.  Bell, 
3  Pinn.   190,  3  Chand.   206. 

6.  Moore  v.  Jordan,  67  Tex.  394,  3 
S.  W.  317. 

7.  Mo.— Lvman  v.  Dale,  262  Mo.  353, 
171  S.  W.  352.' N.  J.— Hixon  v.  Schooley, 
26  N.  J.  L.  461.  Tex.— Houston,  E.  & 
W.  T.  R.  Co.  V.  Eastern  Texas  R.  Co., 
57  Tex.  Civ.  App.  488,  122  S.  W.  972. 
Wis. — Forbes  v.  School  District,  10 
Wis.  117;  Lester  v.  French,  6  Wis.  580; 
Maynard  v.  Tidball,  2  Wis.  34;  Good- 
rich V.  School   District,  2  Wis.   102. 

[a]  In  an  action  based  on  negUgence 
a  plaintiff  who  specifically  states  the 
negligence  upon  which  he  relies  for  a 
recovery  must  recover  upon  that  negli- 
gence and  none  other.  Lyman  v.  Dale, 
262  Mo.  353,  171  S.  W.  352. 

8.  See  infra,  III,  L,  1,  g,  (II),  (B). 

9.  Purcell  v.  Richardson,  164  Cal. 
150,  128  Pac.  31. 

Form  and  sufficiency  of  pleadings  in 
justice's  court,  see  infra.  III,  K,  2,  b; 
Til,  K,  3,  c. 

10.  As  to  declaration  or  complaint 
generally,  see  6  Standard  Proc.  638, 
et  seq. 

As  to  statement  or  affidavit  of  claim, 
see  generally  the  title  "Statement  or 
Affidavit  of' Claim." 

11.  III.— Jacksonville    v.    Block,    36 
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the  parties,"  to  render  possible  a  trial  upon  the  merits/^  ^nd  to  sup- 
port a  judgment  for  the  plaintiff.'*  In  order  to  recover  on  any  specific 
ground,  there  must  be  some  allegation  of  it  in  the  statement  of  the  de- 
mand based  thereon.'^  Nor  can  the  great  liberality  indulged  in  plead- 
ings in  justice 's  courts  cover  a  total  failure  to  file  or  make  a  statement 
in  some  form  of  the  cause  of  action/^ 


111.  507.  Mich.— Cook  v.  Dade,  158 
N.  W.  175.  N.  C— Love  v.  Huffines, 
15i  N.  C,  378,  66  S.  E.  304.  S.  D. 
Hilliard  v.  Loeb,  31  S.  D.  329,  140  N. 
W.  703.  Tex.— Houston  E.  &  W.  T. 
E.  Co.  V.  Eastern  Texas  R.  Co.,  57 
Tex.  Civ.  App.  488,  122  S.  W.  972. 
W.  Va. — Longacre  Colliery  Co.  v.  Creel, 
57  W.  Va.  347,  50  S.  E.  430.  Wis. 
Eobbrts  V.  Warren,  3  Wis.  736. 

Form  and  sufficiency  generally,  see 
infra,  III,  K,  2,  b,  (I). 

As  to  oral  complaint,  see  infra,  III, 
K,  2,  b,  (IV). 

[a]  The  method  of  issuing  a  sum- 
mons for  a  defendant,  merely  requiring 
him  to  appear  and  answer  a  complaint 
upon  a  cause  of  action  not  afterwards 
stated  before  the  magistrate  and 
I'ecorded  in  his  docket  is  disapproved 
in  Love  v.  Huffines,  151  N.  C.  378,  66 
S.  E.  304. 

12.  Mo. — Haggard  v.  Atlantic  &  P. 
E.  Co.,  63  Mo.  302;  Jones  v.  Chicago, 
B.  &  K.  C.  Ry.  Co.,  52  Mo.  App.  381. 
N.  C— Love  V.  Huffines,  151  N.  C.  378, 
66  S.  E.  304.  W.  Va.— Longacre  Col- 
liery Co.  V.  Creel,  57  W.  Va.  347,  50 
S.  E.  430. 

13.  S.  D.— Hilliard  v.  Loeb,  31  S.  D. 
329,  140  N.  W.  703;  Dewey  v.  Feiler, 
11  S.  D.  632,  80  N.  W.  130.  Tenn. 
Whittaker  v.  Louisville  &  N.  R.  Co., 
132  Tenn.  576,  179  S.  W.  140.  W.  Va. 
Longacre  Colliery  Co.  v.  Creel,  57  W. 
Va.  347,  50  S.  E.  430. 

14.  Ark. — Jacks  v.  Nelson,  34  Ark. 
531.  Kan. — St.  Louis,  etc.  R.  Co.  v. 
McReynolds,  24  Kan.  368;  Hover  v. 
Cockins,  17  Kan.  514.  Mich. — Smith  v. 
Hobart,  43  Mich.  465,  5  N.  W.  666; 
Barber  v.  Taylor,  1  Mich.  352.  Mo. 
Hill  V.  St.  Louis  Ore  &  S.  Co.,  90  Mo. 
103,  2  S.  W.  289;  Swartz  v.  Nicholson, 
65  Mo.  508;  Brashears  v.  Strock,  46  Mo. 
221;  Moffett-West  Drug  Co.  v.  John- 
son, 80  Mo.  App.  428;  McCrary  v.  Good, 
74  Mo.  App.  425;  Webster  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  57  Mo.  App.  451; 
Leas  V.  Pacific  Express  Co.,  45  Mo. 
App.  598;  Nutter  v.  Houston,  32  Mo. 
App.  451;   Rosenberg  v.  Boyd,  14  Mo. 


App.  429.  N.  J.— Levy  v.  Stern,  81  N. 
J.  L.  318,  79  Atl.  1040;  Denny  v.  Quin- 
tin,  28  N.  J.  L.  134;  Meeker  v.  Gar- 
land, 16  N.  J.  L.  486;  Angus  v.  Flood, 
15  N.  J.  L.  437;  Youngs  v.  Shough, 
]5  N.  J.  L.  27;  Miller  v.  Stoy,  5  N. 
J.  L.  476.  N.  y.— People  v.  Judges,  21 
Wend.  20;  Ebel  v.  Smith,  3  Caines  187; 
King  V.  Fuller,  3  Caines  152;  Tifft  v. 
Tifft,  4  Denio  175;  Howe  Sewing  Ma- 
chine Co.  V.  Haupt,  7  Daly  108.  Okla. 
United  States  Fidelity  &  G.  Co.  v.  Alex- 
ander, 30  Okla.  224,  120  Pac.  632.  S.  D. 
Hilliard  v.  Loeb,  31  S.  D.  329,  141 
N.  W.  703.  W.  Va. — Longacre  Colliery 
Co.  V.  Creel,  57  W.  Va.  347,  50  S.  E. 
430.  Wis.— Harris  v.  Harris,  10  Wis. 
467;  Roberts  v.  Warren,  3  Wis.  736. 
Wye— Hudson  Coal  Co.  v.  Hauf,  18 
Wyo.  425,  109  Pac.  21. 

See  also  i7ifra,  III,  K,  2,  b,  (I). 

15.  See  the  following:  Kan.— St. 
Louis  &  S.  F.  R.  Co.  v.  HofP,  76  Kan. 
506,  92  Pac.  539.  See  also  Hadley  v. 
Central  Branch  U.  P.  R.  Co.,  22  Kan. 
359.  Mich. — Applebaum  v.  Goldman, 
155  Mich.  369,  121  N.  W.  288;  Watkins 
V.  Ford,  69  Mich.  357,  37  N.  W.  300; 
Smith  V.  Hobart,  43  Mich.  465,  5  N.  W. 
666.  Mo.— Wathen  v.  Farr,  8  Mo.  324; 
Heimberger  v.  Harrison,  83  Mo.  App. 
544;  Ewing  v.  Donnelly,  20  Mo.  App. 
6;  Schluter  v.  Wiedenbrocker,  23  Mo. 
App.  440.  N.  J.— Levy  v.  Stern,  81  N. 
J.  L.  318,  79  Atl.  1040;  South  r.  Deeou, 
12  N.  J.  L.  125.  N.  Y.— Howe  Sewing 
Machine  Co.  v.  Haupt,  7  Daly  108.  Tex. 
Houston,  E.  &  W.  T.  R.  Co.  v.  Eastern 
Texas  R.  Co.,  57  Tex.  Civ.  App.  488,  122 
S.  W.  972. 

16.  Cal. — Terry  v.  Superior  Court, 
110  Cal.  85,  42  Pac.  464.  Ind.— Hardesty 
V.  Kinworthy,  8  Blackf.  304.  Kan. 
St.  Louis  &  S.  F.  R.  Co.  r.  Hoff,  76 
Kan.  506,  92  Pac.  539.  Mich.— Apple- 
baum V.  Goldman,  155  Mich.  369,  121 
N.  W.  288;  Smith  v.  Hobart,  43  Mich. 
465,  5  N.  W.  666.  N.  J.— Denny  V. 
Quintin,  28  N.  J.  L.  134. 

See  also  supra,  III,  K,  1. 
As  to  form  and  sufficiency  generally, 
see  infra,  III,  K,  2,  b. 
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Time  for  Filing.  —  The  complaint  or  statement  of  the  cause  of  action 
must  sometimes  be  filed  with  the  justice  before  the  summons  issues ;'' 
but  in  some  states,  it  may  be  filed  at  any  time  prior  to  the  return  and 
entry  of  the  summons/^  or  at  least  on  the  return  day.^^ 

b.  Form  and  Sufficiency.  —  (I.)  Generally.  — While  a  plaintiff  may 
elect  to  plead  strictly  in  a  justice's  court,  generally  no  formal  com- 
plaint is  required  ;^°  and  when  such  a  pleading  is  filed,  whether  re- 


17.  Ark. — Moreland  v.  Condry,  40 
Ark.  78;  Evans  v.  Parks,  10  Ark.  306; 
Everett  v.  Clements,  9  Ark.  478;  Keath 
f.  Berkley,  7  Ark.  469;  Dickey  r.  Pet- 
tigrew,  6  Ark.  424;  Levy  v.  Shurman, 
6  Ark.  182,  42  Am.  Dec.  690;  Pendle- 
ton V.  Fowler,  6  Ark.  41;  Ex  parte  An- 
thony, 5  Ark.  358;  Eeeves  v.  Clarke,  5 
Ark.  27.  Ga. — Thomas  r.  Forsyth  Chair 
Co.,  119  Ga.  693,  46  S.  E.  869;  O'Dell 
v.  Meacham,  114  Ga.  910,  41  S.  E.  41; 
Powell  V.  Alford,  113  Ga.  979,  39  S.  E. 
449.  N.  D.— Whitney  v.  Eitz,  24  N.  D. 
576,  140  N.  W.  676,  in  certain  forms  of 
action  only. 

18.  Mass. — Keenan  t.  Knight,  9  Al- 
len 257.  Miss. — Bryant  v.  Harris  Lumb. 
Co.,  70  Miss.  683,  12  So.  585,  if  an  afla- 
davit  has  been  filed  for  the  issuance 
of  summons.  S.  D.— Browne  v.  Hazel- 
tine,  9  S.  D.  524,  70  N.  W.  648. 

19.  Hunt  V.  South,  5  N.  J.  L.  495; 
Goble  V.  Snover,  3  N.  J.  L.  407. 

20.  Ala.— H.  H.  Hitt  Lumber  Co.  v. 
Turner,  187  Ala.  56,  65  So.  807.  Ark. 
Climer  v.  Aylor,  123  Ark.  510,  185  S. 
W.  1097.  Ga. — Moore  f.  Bower,  6  Ga. 
App.  450,  65  S.  E.  328.  Idaho.— Rabb  v. 
North  American  Ace.  Ins.  Co.,  28  Idaho 
321,  154  Pac.  493.  111. — Jacksonville  v. 
Block,  36  111.  507;  Ewbanks  v.  Ashley, 
36  111.  177;  Chicago  v.  Moore,  170  111. 
App.  163.  la. — Finch  v.  Central  R.  R.  of 
Iowa,  42  Iowa  304;  Fauble  v.  Stewart, 
35  Iowa  379;  West  v.  Moody,  33  Iowa 
137;  Hall  v.  Monohan,  6  Iowa  216,  71 
Am.  Dec.  404,  1  Iowa  554.  Mich. 
Lynch  v.  Craney,  95  Mich.  199,  54  N. 
W.  879;  Daniels  v.  Clegg,  28  Mich.  32; 
Hartford  v.  Holmes,  3  Mich.  460.  Miss. 
Duncan  v.  Scott,  64  Miss.  38,  8  So.  204; 
Ladnier  v.  Ladnier,  64  Miss.  368,  1  So. 
492.  Mo.— Baker  v.  Farris,  61  Mo.  389; 
Wood  V.  St.  Louis,  K.  C.  &  N.  Ey. 
Co.,  58  Mo.  109;  Early  v.  Fleming,  16 
Mo.  154;  McFall  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.  App.),  185  S.  W.  1157;  Con- 
nelly V.  Parrish,  189  Mo.  App.  1,  176  S. 
W.  546;  Wallace  V.  Prudential  Ins.  Co., 
174  Mo.  App.  110,  157  S.  W.  1028; 
Henry    Bromschwig    Tailors    T.    Co.    V. 
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Missouri,  K.  &  T.  R.  Co.,  165  Mo.  App. 
350,  147  S.  W.   175;   Edmonson  v.  Car- 
riage &  Harness  Co.,  149  Mo.  App.  128, 
130   S.  W.  64;   Union  Loan,  Storage  & 
Mercantile    Co.    v.   Farbstein,    148    Mo. 
App.    216,    127    S.    W.    656;    Jarrett   v. 
Mohan,  142  Mo.  App.  29,  126  S.  W.  212; 
Sharp  V.  Quincv,  O.  &  K.  C.  R.  Co.,  139 
Mo.  App.  525,  123  S.  W.  507;  Smith  v. 
Truitt,  107  Mo.  App.  1,  80  S.  W.  686; 
Manley  v.  Crescent  Novelty  Mfg.   Co., 
103  Mo.  App.  135,  77  S.  W.  489;  Rhea 
i\  Buckley  C.  S.  Mfg.  Co.,  81  Mo.  App. 
400;  Byrne  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  75  Mo.  App.  36.    Mont. — Moran  v. 
Ebey,  39  Mont.  517,  104  Pac.  522.  Nev. 
State  ex  rel.  Guttery  r.  Langan,  36  Nev. 
577    137  Pac.  517.     N.  J.— McCall  Co. 
r.    Merritt,    66    N.    J.    L.    502,   49    Atl. 
466.     N.    Y.— Hall    v.    McKechnie,    22 
Barb.  244;  West  v.  Stanley,  1  Hill  69; 
Campbell  r.  Porter,  46  App.  Div.  628, 
61  N.  Y.  Supp.  712.     But  see  Stone  f. 
Case,    13    Wend.    283,    holding    that    a 
declaration  in  a  justice's  court  must  be 
good  in  form  as  well  as  substance,  if  it 
be  objected  to  before  the  justice.  N.  C. 
Love  V.  Huffines,   151   N.  C.  378,  66  S. 
E.    304;    Turner   v.    McKee,    137    N.    C. 
251,  49  S.  E.  330.     N.  D.— Peterson  r. 
Bertilson,  34  N.  D.  159,  157  N.  W.  984; 
Chamberlain-Wallace   Co.  v.   Akers,    26 
N.  D.  395,  144  N.  W.  715.    Ohio.— Win- 
ders V.  Hudson,  15  Ohio  Cir.  Ct.  511,  8 
Ohio    Cir.    Dee.    463.      Okla.— Town    of 
Tdabel  v.   Harrison,  42   Okla.   469,   141 
Pac.   1110.     S.   D. — Sinkling  v.  Illinois 
Cent.  Rv.   Co.,  10  S.  D.  560,  74  N.  W. 
1029.  Tex.— Dovle  v.  Glasscock,  24  Tex. 
200;    Western   Union   Tel.   Co.   v.   Huff- 
stutler  (Tex.  Civ.  App.),  188  S.  W.  455; 
Farmers'    &    Citizens'    Sav.    Bank    v. 
Smith  (Tex.  Civ.  App.),  188  S.  W.  1026; 
Houston,  E.   &   W.  T.   E.   Co.  v.  East- 
ern   Texas    E.    Co.,   57    Tex.    Civ.   App. 
488,  122  S.  W.  972;   Kansas  City  Life 
Ins.     Co.     V.     Warbington     (Tex.     Civ. 
App.),   113   S.  W.  988;   Craig  v.  Pruitt 
(Tex.  Civ.  App.),  60  S.  W.  586;  Sanger 
V    Noonan    (Tex.   Civ.  App.),  27  S.  W. 
1056;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Hutch- 
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quired  or  not,  it  is  not  necessary  that  it  shall  comply  with  the  strict 
rules  of  pleading  which  obtain  in  courts  of  record.-^    Formalities  and 


eson,  3  Wills.  Civ.  Cas.,  §96.  Wis. 
Jelinek  v.  Baer,  153  Wis.  426,  141  N. 
W.  271;  Berkley  v.  Johnson,  4  Wis.  215. 
That  no  formal  pleadings  are  gener- 
ally required,  see  supra,  III,  K,  1. 

[a]  A  written  memorandum  to  bring 
an  action  "for  money  due  on  contract — 
amount  $125.00,"  filed  with  a  justice 
of  the  peace,  is  sufficient  complaint  to 
sustain  a  judgment.  Leachman  v. 
Young,  64  W.  Va.  652,  63  S.  E.  362. 

[b]  In  a  suit  for  the  collection  of  a 
penalty  for  the  violation  of  a  town  ordi- 
nance, no  complaint  in  writing  is  neces- 
sary as  a  basis  of  the  suit,  any  more 
than  in  other  civil  actions  before  jus- 
tices of  the  peace.  Jacksonville  v. 
Block,  36  111.  507. 

21.  See  the  following:  Ala. — Bes- 
semer Ice  Delivery  Co.  v.  Brannon,  138 
Ala.  157,  35  So.  56;  Hanks  V.  Hinson, 
4  Port.  509.  Cal. — Terry  v.  Superior 
Court,  110  Cal.  85,  42  Pac.  464;  Eeagan 
v.  Justice's  Court,  75  Cal.  253,  17  Pac. 
195;  Lataillade  v.  Santa  Barbara  Gas 
Co.,  58  Cal.  4;  Liening  r.  Gould,  13  Cal. 
598.  Ga.— Georgia,  S.  &  F.  Ey.  Co.  v. 
Oliver,  6  Ga.  App.  308,  64  S.  E.  1007; 
Seaboard  Air-Line  Kv.  v.  Smith,  3  Ga. 
App.  644,  60  S.  E.  353;  Patterson  v. 
Sams,  2  Ga.  App.  755,  59  S.  E.  18; 
Hendrix  r.  Elliott,  2  Ga.  App.  301,  58 
S.  E.  495;  Southern  Express  Co.  f. 
Briggs,  1  Ga.  App.  294,  57  S.  E.  1066; 
Southern  Ey.  Co.  r.  Oliver,  1  Ga.  App. 
734,  58  S.  E.  244;  Georgia,  S.  &  F.  Ev. 
Co.  V.  Barfield,  1  Ga.  App.  203,  58  S. 
E.  236.  ni.— Alton  v.  Kirsch,  68  111. 
261;  Jacksonville  r.  Block,  36  111.  507; 
Chicago  V.  Moore,  170  111.  App.  163; 
Williams  r.  Town  of  Hardie,  46  111. 
App.  67.  Ind.— Clifford  v.  Mever,  33  N. 
E.  127;  Wabash,  St.  L.  &  P.  Ey.  Co.  v. 
Lash,  103  Ind.  80,  2  N.  E.  250;  Howe 
V.  Young,  16  Ind.  312;  Deshfir  v.  Parks, 
13  Ind.  394.  la.— Finch  v.  Central  E. 
R.  of  Iowa,  42  Iowa  304;  Fauble  v. 
Stewart,  35  Iowa  379;  West  v.  Moody, 
33  Iowa  137;  Greff  v.  Blake,  16  Iowa 
222;  Stone  v.  Murphv,  2  Iowa  35;  Bur- 
ton V.  Hill,  4  G.  Gr.  379;  Taylor  v. 
Barber,  2  G.  Gr.  350.  Kan. — Olsson  v. 
Lawrence  Twp.,  93  Kan.  440,  144  Pac. 
997;  Missouri  Pac.  Ev.  Co.  v.  Henning, 
48  Kan.  465,  29  Pac.  597;  Pate  v.  Fitz- 
hugh,  46  Kan.  129,  26  Pac.  452;  Krouse 
V.  Pratt,  37  Kan.  651,  16  Pac.  103;  Mis- 


souri, K.  &  T.  E.  Co.  r.  Brown,  14  Kan. 
557;  Gregg  v.  Berkshire,  10  Kan.  App. 
579,  62  Pac.  550.  Me. — Emerson  v. 
Lak'in,  23  Me.  384.  Mich.— Millspaugh 
r.  Sehultz,  180  Mich.  310,  146  N.  W. 
634;  La  Barre  v.  Bent,  154  Mich.  520, 
118  N.  W.  6;  Lynch  t:  Craney,  95 
Mich.  199,  54  N.  W.  879;  Costello  f. 
Ten  Eyck,  86  Mich.  348,  49  N.  W.  152, 
24  Am.  St.  Eep.  128;  Copas  v.  Anglo- 
American  Prov.  Co.,  73  Mich.  541,  41 
N.  W.  690;  Daniels  f.  Clegg,  28  Mich. 
32;  Hartford  r.  Holmes,  3  Mich.  460. 
Mo.— Force  v.  Squier,  133  Mo.  306,  34 
S.  W.  574;  Meyer  c.  McCabe,  73  Mo. 
£36;  Wood  v.  St.  Louis,  K.  C.  &  N.  Ey. 
Co.,  58  Mo.  109;  Quinn  r.  Stout,  31  Mo. 
160;  Burt  v.  Warne,  31  Mo.  296;  Marth 
V.  Wiskerchen,  186  Mo.  App.  515,  172 
S.  W.  410;  Maurer  v.  Phillips,  182  Mo. 
App.  440,  167  S.  W.  669;  Martin  V.  But- 
ler County  E.  Co.,  175  Mo.  App.  464, 
161  S.  W.  631;  Stratton  v.  Dudding,  164 
Mo.  App.  22,  147  S.  W.  516;  Lord  & 
Bushnell  Co.  v.  Texas  &  N.  O.  E.  Co., 
155  Mo.  App.  175,  134  S.  W.  111.  Mont. 
Moran  v.  Ebev,  39  Mont.  517,  104  Pac. 
522  Neb.— Massillon  Engine  &  Thresh- 
er Co.  f.  Prouty,  65  Neb.  496,  91  N.  W. 
384.  Nev. — State  ex  rel.  Guttery  v.  Lan- 
gan,  36  Nev.  577,  137  Pac.  517.  N.  J. 
Levy  V.  Stern,  81  N.  J.  L.  318,  79  Atl. 
1040;  Patten  V.  Heustis,  26  N.  J.  L. 
293;  Scott  V.  Beatty,  23  N.  J.  L.  256; 
McCannan  v.  Anderson,  3  N.  J.  L.  560. 
N.  Y.— Osborn  V.  Nelson,  59  Bafb.  375; 
West  V.  Stanley,  1  Hill  69;  Hubbell  V. 
Clark,  1  Hilt.  67.  N.  C— Love  v.  Huf- 
fines,  151  N.  C.  378,  66  S.  E.  304.  N.  D. 
Chamberlain-Wallace  Co.  v.  Akers,  26 
N,  D.  395,  144  N.  W.  715.  Okla. 
Gregorv  v.  Harper,  152  Pac.  70;  Sulz- 
berger "&  Sons  Co.  f.  Hoover,  46  Okla. 
792,  149  Pac.  887;  Eogers  v.  Hall,  46 
Okla.  773,  149  Pac.  878;  Town  of  Ida- 
bel  V.  Harrison,  42  Okla.  469,  141  Pac. 
1110;  Garvin  V.  Harrell,  27  Okla.  373, 
113  Pac.  186,  Ann.  Cas.  1912B,  744, 
35  L.  E.  A.  (N.  S.)  862;  Brewer  i: 
Black,  5  Okla.  57,  47  Pac.  1089;  Twine 
V.  Kilgore,  3  Okla.  640,  39  Pac.  388. 
Ore.'— Houghton  v.  Beck,  9  Ore.  325. 
S.  D.— Jerome  v.  Eust,  19  S.  D.  263,  103 
N.  W.  26;  Kelsey  v.  Chicago  &  N.  W. 
Ey.  Co.  1  S.  D.  80,  45  N.  W.  204.  Tex. 
Long  V.  Cude,  75  Tex.  225,  12  S.  W. 
827;   Western  Union   Tel.   Co.  v.  Huff- 

Vol.  XVIII 


22 


JUSTICES  OF  TEE  PEACE 


technicalities  will  not  be  regarded,^^  especially  when  no  proper  and 
timely  objection  thereto  has  been  made  ;-^  substance,  and  not  form, 
constitutes  the  sole  requisite  in  such  a  j)leading  f*  and  a  defect  in  the 
complaint  will  not  vitiate  it,  as  a  rule,  where  the  justice  has  jurisdic- 
tion of  the  subject-matter,  especially,  where  no  formal  complaint  is  re- 
quired.^^ 

In  the  declaration  or  statement  of  the  cause  of  action  filed  or  made 
in  justice's  court,  the  material  facts  constituting  such  cause  of  action 


stutler  (Tex.  Civ.  App.),  188  S.  W. 
455;  Wells  Fargo  &  Co.  Express  v. 
Keeler  (Tex.  Civ.  App.),  173S.  W.  926; 
Wichita  Falls  &  W.  Ry.  Co.  v.  Pigg 
(Tex.  Civ.  App.),  143  S.  W.  669  (aver- 
ment of  special  damages  held  suffi- 
cient); Wichita  Falls  &  W.  Ev.  Co.  v. 
Hamman  (Tex.  Civ.  App.),  143  S.  W. 
S42;  Houston,  E.  &  W.  T.  R.  Co.  v. 
Eastern  Texas  R.  Co.,  57  Tex.  Civ.  App. 
488,  122  S.  W.  972;  Ethridge  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ. 
App.),  39  S.  W.  204.  Wis.— Jelinek  v. 
Baer,  153  Wis.  426,  141  N.  W.  271. 

See  also  supra,  III,  K,  1. 

[a]  "It  has  been  uniformly  held  in 
this  state  that  the  form  in  which  a 
party  to  a  suit  in  the  justice  court  may 
state  his  cause  of  action  or  grounds 
of  defense  is  of  no  importance,  and  if 
from  all  that  is  stated,  written  and 
orally,  the  court  can  ascertain  what 
right  the  plaintiff  asserts  or  what  de- 
fense the  defendant  interposes,  the 
pleading  will  be  held  to  be  sufficient. 
The  technical  rules  applying  to  written 
pleadings,  when  tiled  in  the  district 
and  county  courts,  do  not  apply  to 
pleadings  in  the  justice  court." 
Wichita  Falls  &  W.  Ry.  Co.  v.  Ham- 
man   (Tex.  Civ.  App.),  143  S.  W,  942. 

22.  Mich. — Millspaugh  v.  Schultz, 
180  Mich.  310,  146  N.  W.  634;  Hart- 
ford V.  Holmes,  3  Mich.  460.  Mo. 
Marth  v.  Wiskerchen,  186  Mo.  App. 
515,  172  S.  W.  410;  Stratton  v.  Dud- 
ding,  164  Mo.  App.  22,  147  S.  W.  516; 
Warner  v.  Close,  120  Mo.  App.  211,  96 
S.  W.  491;  Young  v.  Prentice,  105  Mo. 
App.  563,  80  S.  W.  10;  Manlev  v.  Cres- 
oent  Noveltv  Mfg.  Co.,  103  Mo.  App. 
135,  77  S.  W.  489;  Adams  v.  Ellis,  86 
Mo.  App.  343;  Rechnitzer  v.  St.  Louis 
Candy  Co.,  82  Mo.  App.  311;  Muckel  v. 
Rose,"  15  Mo.  App.  393.  Mont. — Moran 
r.  Ebey,  39  Mont.  517,  104  Pac.  522. 
Nev. — State  ex  rel.  Guttery  v.  Langan, 
36  Nev.  577,  137  Pac.  517.  N.  J.— Pat- 
ten V.  Heustis,  26  N.  J.  L.  293.     N.  Y. 
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Totman  v.  Drake,  52  Misc.  60,  102  N. 
Y.  Supp.  379.  Okla. — Johnson  r.  John- 
son, 43  Okla.  582,  143  Pac.  670;  Mid- 
land Valley  R.  Co.  r.  Green,  38  Okla. 
305,  132  Pac.  1086;  Elsea  Bros.  f.  Kill- 
ian,  38  Okla.  174,  132  Pac.  686.  Ore. 
Houghton  V.  Beck,  9  Ore.  325.  Tex. 
Sanger  v.  Noonan  (Tex.  Civ.  App.),  27 
S.  W.  1056.  Wis.— Phillips  v.  Bridges, 
3  Wis.  270. 

23.  Micli. — Millspaugh  v.  Schultz, 
180  Mich.  310,  146  N.  W.  634;  Achey 
V.  Hull,  7  Mich.  423;  Hartford  V. 
Holmes,  3  Mich.  460.  Mo.— McFall  v. 
Chicago,  B.  &  Q.  R.  Co.,  181  Mo.  App. 
142,  168  S.  W.  341;  Stratton  v.  Dud- 
ding,  164  Mo.  App.  22,  147  S.  W.  516; 
Young  r.  Prentice,  105  Mo.  App.  563, 
80  S.  W.  10;  Basnett  u.  Singer  Mfg. 
Co.,  83  Mo.  App.  76;  Rechnitzer  v.  St. 
Louis  Candy  Co.,  82  Mo.  App.  311. 
N.  D.— Peterson  r.  Bertilson,  34  N.  D. 
159,  157  N.  W.  984.  Okla.— Scott  v. 
Jones,  7  Okla.  42,  54  Pac.  308.  Wis. 
Phillips  V.  Bridges,  3  Wis.  270. 

Waiver  and  cure  of  defects  in  plead- 
ings in  justice  court,  see  infra,  III,  K, 
10. 

24.  Mich.— Prest-o-Lite  Co.  v.  Wid 
rig,  179  Mich.  230,  146  N.  W.  178 
Barber  v.  Taylor,  1  Mich.  352.  Miss 
Capital  State  Bank  v.  Lane,  52  Miss 
677.  Mo. — Young  v.  Prentice,  105  Mo 
App.  563,  SO  S.  W.  10.  Wis.— Phillips 
V.  Bridges,  3  Wis.  270. 

[a]  When  figures  are  given  in  such 
connection  that  the  meaning  is  unmis- 
takable that  dollars  and  cents  were 
meant,  it  is  not  necessary  that  a  dol- 
lar mark  be  prefixed  thereto  in  order 
to  constitute  a  sufficient  statement  of 
the  amount  of  plaintiff's  claim  before 
a  justice  of  the  peace.  Steele  v.  An- 
cient Order  of  Pyramids,  125  Mo.  App. 
680,  103  S.  W.  108. 

25.  111.— Alton  V.  Kirsch,  68  HI.  261. 
Ind.— Clifford  v.  Meyer,  33  N.  E.  127. 
la.— Brandt  V.  Chicago,  I.  &  P.  E.  Co., 
26  Iowa   114. 
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should  be  set  forth,  however,-^  with  a  reasonable  degree  of  certainty," 
so  as  to  render  possible  a  joinder  of  issue  thereon,-'*  fix  the  character  of 
the  action  and  of  the  relief  sought,^^  and  apprise  the  opposite  party 
of  the  nature  of  the  demand  or  cause  of  action  against  him.^"     It 


26.  See  the  following:  Ga. — South 
Georgia  Ry.  Co.  v.  Atkius,  13  Ga.  App. 
416,  79  S.  E.  226.  Mich.— Hartford  v. 
Holmes:,  3  Mich.  460.  Mo. — Simrall  v. 
American  Multigraph  Sales  Co.,  172  Mo. 
App.  384,  158  S.  W.  437;  Long  v.  Nute, 
123  Mo.  App.  204,  100  S.  W.  511;  Bvrne 
V.  St.  Louis,  I.  M.  &  S.  Ey.  Co.,  75  Mo. 
App.  36.  N.  J.— Hixon  v.  Schooley,  26 
N.  J.  L.  461.    N.  M.— Crolot  v.  Maloy, 

2  N.  M.  198.  N.  y.— Samuelson  -;;.  May- 
er, 65  Misc.  518,  120  N.  Y,  Supp.  75. 
Okla. — Johnson  v.  Johnson,  43  Okla. 
582,  143  Pac.  670;  Elsea  Bros.  v.  Kill- 
ian,  38  Okla.  174,  132  Pac.  686;  First 
Nat.  Bank  of  Madill  v.  Collins,  30  Okla. 
497,  120  Pac.  245;  United  States  Fidel- 
ity &  G.  Co.  r.  Alexander,  30  Okla.  224, 
]20  Pac.  632;  Brewer  v.  Black,  5  Okla. 
57,  47  Pac.  1089.  S.  D.— Sinkling  v. 
Hlinois  Cent.  Ry.  Co.,  10  S.  D.  560,  74 
N.  W.  1029.     Wis.— Phillips  v.  Bridges, 

3  Wis.  270. 

[a]  In  order  to  recover  for  fraud, 
the  complaint  must  allege  the  elements 
of  fraud  from  which  the  plaintiff's 
damage  resulted.  King  v.  Murphy,  151 
N.  Y.   Supp.   476. 

27.  Ga. — Macon  &  Birmingham  E. 
Co.  V.  Walton,  121  Ga.  275,  48  S.  E. 
940;  Thomas  v.  Forsyth  Chair  Co.,  119 
Ga.  693,  46  S.  E.  869;  Powell  V.  Al- 
ford,  113  Ga.  979,  39  S.  E.  449; 
Vaughan  v.  McDaniel,  73  Ga.  97;  Mayer 
V.  Southern  Express  Co.,  17  Ga.  App. 
744,  88  S.  E.  403;  Atlantic  Coast  Line 
E.  Co.  V.  Lane,  9  Ga.  App.  524,  71  S.  E. 
918.  Mich.— Watkins  v.  Ford,  69  Mich. 
357,  37  N.  W.  300.  Mo.— Heimberger 
V.  Harrison,  83  Mo.  App.  544;  McCrary 
r.  Good,  74  Mo.  App.  425.  N.  J.— Car- 
ter V.  Lackey,  20  N.  J.  L.  608;  Katts 
V.  Armstrong,  3  N.  J.  L.  817.  N.  Y. 
Rockefeller  v.  Hoysradt,  2  Hill  616. 
Wis. — Harris  v.  Harris,  10  Wis.  467. 

[a]  A  statement  (1)  of  a  "balance 
due  on  account"  is  not  sufficient  as 
against  a  special  demurrer  calling  for  a 
copy  of  the  account  and  the  items 
which  constitute  it  (Pope  v.  Wilson,  9 
Ga.  App.  197,  70  S.  E.  977),  (2)  but  it 
is  sufficient  to  allege  a  balance  due  on 
a  promissory  note.  Conklin  v.  Field,  37 
How.  Pr.   ("N.  Y.)   455. 

28.  La.— Allen    v.    Henley,    130    La. 


861,  58  So.  688.  S.  D.— Hilliard  V.  Loeb, 
31  S.  D.  329,  140  N.  W.  703.  Tex. 
Moore  v.  Jordan,  67  Tex.  394,  3  S.  W. 
317;  Maass  v.  Solinsky,  67  Tex.  290,  3 
S.  W.  289.  Wis.— Hibbard  v.  Bell,  3 
Pin.  190,  3  Chand.  206. 

29.  Vinson  c.  Knight,  137  N.  C.  408, 
49  S.  E.  891. 

30.  Cal.— Stuart  v.  Lander,  16  Cal. 
372,  76  Am.  Dec.  538.  D.  C. — Carver  v. 
O'Neal,  11  App.  Cas.  353.  Ga.— Macon 
&■  Birmingham  E.  Co.  v.  Walton,  121 
Ga.  275,  48  S.  E.  940;  Mayer  v.  South- 
ern Express  Co.,  17  Ga.  App.  744,  88 
S.  E.  403;  Atlantic  Coast  Line  E.  Co. 
t.  Lane,  9  Ga.  App.  524,  71  S.  E.  918. 
111. — Scott  V.  Town  of  New  Boston,  26 
111.  App.  108;  Canoe  Creek  r.  McEniry, 
23  111.  App.  227.  Ind.— Smith  v.  City 
of  New  Albany,  175  Ind.  279,  93  N.  E. 
73;  Clifford  v.  Meyer,  33  N.  E.  127; 
Eice  V.  Manford,  110  Ind.  596,  11  N.  E. 
283;  Louisville,  N,  A.  &  C.  E.  Co.  i: 
Argenbright,  98  Ind.  254;  Powell  v.  De 
Hart,  55  Ind.  94;  Indiana  Cent.  Ey. 
Co.  V.  Leamon,  18  Ind.  173;  Clark  v. 
Benefield,  18  Ind.  405;  Howe  v.  Young, 
16  Ind.  312;  Milholland  v.  Pence,  11 
Ind.  203;  Mullen  v.  Board,  etc.  of  De- 
catur County,  9  Ind.  502;  Smith  v.  Dis- 
tiict  Trustees,  etc.,  5  Blaekf.  40;  Bump 
r.  McGrannahan  (Ind.  App.),  Ill  N.  E. 
640;  Gregory  v.  Eedd,  53  Ind.  App. 
629,  102  N.  E.  140;  Everett  v.  Irwin,  47 
Tnd.  App.  263,  94  N.  E.  352;  Brown  v. 
Thompson,  45  Ind.  App.  188,  90  N.  E. 
631;  Helms  V.  Appleton,  43  Ind.  App. 
482,  85  N.  E.  733,  86  N.  E.  1023; 
Cleveland,  C,  C.  &  St.  L.  Ey.  Co.  v. 
Baker,  24  Ind.  App.  152,  54  N.  E.  814; 
Metropolitan  Life  Ins.  Co.  v.  Bowser, 
20  Ind.  App.  557,  50  N.  E.  86;  Chicago 
&  S.  E.  Ey.  Co.  V.  Woodard,  13  Ind. 
App.  296,  '41  N.  E.  544;  Clifford  v. 
Meyer,  6  Ind.  App.  633,  34  N.  E.  23. 
Mich. — Prest-o-Lite  Co.  v.  Widrig,  179 
Mich.  230,  146  N.  W.  178;  Applebaum 
r.  Goldman,  155  Mich.  369,  121  N.  W. 
288;  Watkins  r.  Ford,  69  Mich.  357,  37 
N.  W.  300;  Wilcox  v.  Toledo  &  Ann 
Arbor  E.  Co.,  43  Mich.  584,  5  N.  W. 
1003.  Minn.— Eauen  v.  Burg,  38  Minn. 
389,  37  N.  W.  946.  Mo.— Sone  v.  Wal- 
Icndorf,  187  Mo.  1,  85  S.  W.  592;  Pol- 
hans  V.  Atchison,  T.  &  S.  F.  E.  Co.,  115 
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should  be  sufficiently  explicit  that  a  judgment  thereon  will  bar  another 
suit  for  the  same  cause  of  action.^^    But  it  need  only  state  facts  suffi- 


Mo.  535,  22  S.  W.  478;  Weese  v.  Brown, 
102  Mo.  299,  14  S.  Y^.  945;  Witling  v. 
St.  Louis  &  S.  F.  Ey.  Co.,  101  Mo.  631, 
14  S.  W.  743,  20  Am.  St.  Rep.  636,  10 
L.  R.  A.  602;  Key  v.  St.  Louis,  I.  M.  & 
S,  Rv.  Co.,  73  Mo.  475;  Razor  v.  St. 
Louis,  L  M.  &  S.  Ry.  Co.,  73  Mo.  471; 
Holland  v.  The  R.  H.  Winslow,  25  Mo. 
57;  Flannigan  v.  Nash,  190  Mo.  App. 
578,  176  S.  W.  248;  Riggio  v.  Fidelity- 
Phenix  Fire  Ins.  Co.,  190  Mo.  App.  592, 
176  S.  W.  280;  Connelly  v.  Parrish,  189 
Mo.  App.  1,  176  S.  W.  546;  Wanstrath 
Real  Estate  Co.  v.  Wenz,  185  Mo.  App. 
162,  170  S.  W.  345;  Elwood  v.  Heinz- 
Young  Const.  Co.,  183  Mo.  App.  289, 
166  S.  W.  1076;  Rundelman  v.  O'Brien 
Boiler  Works  Co.,  178  Mo.  App.  642, 
161  S.  W.  609;  Coscarella  v.  Metropoli- 
tan L.  Ins.  Co.,  175  Mo.  App.  130,  157 
S.  W.  873;  Wallace  v.  Prudential  Ins. 
Co.,  174  Mo.  App.  110,  157  S.  W.  1028; 
Simrall  v.  American  Multigraph  Sales 
Co.,  172  Mo.  App.  384,  158  S.  W.  437; 
Henry  Bromschwig  Tailors  T,  Co.  v. 
Missouri,  K.  &  T.  R.  Co.,  165  Mo.  App. 
350,  147  S.  W.  175;  Stratton  v.  Dud- 
ding,  164  Mo.  App.  22,  147  S.  W.  516; 
Jansen  t;.  Dolan,  157  Mo.  App.  32,  137 
S.  W.  27;  Harvey  v.  Lambert,  156  Mo. 
App.  268,  137  S.  W.  644;  Lord  &  Bush- 
rell  Co.  V.  Texas  &  N.  O.  R.  Co.,  155 
Mo.  App.  175,  134  S.  W.  Ill;  Guarantee 
Interior  Fixture  Co.  v.  St.  Louis  A.  L. 
Baseball  Co.,  152  Mo.  App.  601,  133  S. 
W.  849;  Tockstein  v.  Bimmerle,  150 
Mo.  App.  491,  131  S.  W.  126;  Cardwell 
V.  Conner,  142  Mo.  App.  14,  125  S.  W. 
234;  Jarrett  v.  Mohan,  142  Mo.  App. 
29,  126  S.  W.  212;  Lawrence  County 
Mut.  Tel.  Co.  V.  Hope,  139  Mo.  App. 
282,  123  S,  W.  501;  Vail  t-.  Rumsey  & 
Sikemeier  Co.,  137  Mo.  App.  446,  119 
S.  W.  42;  Dalton  v.  United  Ry.  Co.,  134 
Mo.  App.  392,  114  S.  W.  561;  Hall  v. 
St.  Louis  &  S.  R.  Co.,  124  Mo.  App. 
661,  101  S.  W.  1137;  Johnson  v.  O'Shea, 
118  Mo.  App.  287,  94  S.  W.  783;  Dar- 
nell V.  Lafferty,  113  Mo.  App.  282,  88 
S.  W.  784;  Manley  v.  Crescent  Novelty 
Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W. 
489;  Sepetowski  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  110,  76  S.  W.  693. 
Ncv. — State  ex  rel.  Guttery  v.  Langan, 
36  Nev.  577.  137  Pac.  517.  N.  J.— Car- 
ter V.  Lackey,  20  N.  J.  L.  608;  Sayre 
V.  Rose,  3  N.  J.  L.  312;  Clark  v.  Hill- 
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ver,  2  N.  J.  L.  102.  N.  Y.— Rockefeller 
v.  Hoysradt,  2  Hill  616;  Osborn*t;.  Nel- 
son, 59  Barb.  375;  Willard  f.  Bridge, 
4  Barb.  361;  Cohen  f.  Dupont,  1  Sandf. 
260;  Legg  v.  Robinson,  7  Wend.  194. 
S.  D.— Hilliard  r.  Loeb,  31  S.  D.  329, 
140  N.  W.  703;  Sinkling  v.  Illinois 
Cent.  Ry.  Co.,  10  S.  D.  560,  74  N.  W. 
1029.  Tenn. — Whittaker  v.  Louisville 
&  N.  R.  Co.,  132  Tenn.  576,  179  S.  W. 
140.  Tex.— Wells  Fargo  k  Co.  Ex- 
])rcss  f.  Keeler  (Tex.  Civ.  App.),  173 
S.  W.  926;  Batla  v.  Goodell,  53  Tex. 
Civ.  App.  178,  115  S.  W.  622. 

31.  See  the  following:  Ind. — Smith 
V.  Citv  of  New  Albany,  175  Ind.  279, 
93  N.'E.  73;  Rice  v.  Manford,  110  Ind. 
596,  11  N.  E.  283;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Zink,  92  Ind.  406;  Beineke 
f.  Wurgler,  77  Ind.  468;  De  Priest  v. 
State,  68  Ind.  569;  Powell  v.  De  Hart, 
55  Ind.  94;  Indiana  Cent.  Ry.  Co.  v. 
Leamon,  18  Ind.  173;  Clark  v.  Benefiel, 
18  Ind.  405;  Milholland  v.  Pence,  11 
Ind.  203;  Mullen  v.  Board,  etc.  of  De- 
catur County,  9  Ind.  502;  Bump  r.  Mc- 
Grannahan  (Ind.  App.),  Ill  N.  E.  640; 
Gregory  v.  Redd,  53  Ind.  App.  629,  102 
N.  E.  140;  Everett  v.  Irwin,  47  Ind. 
App.  263,  94  N.  E.  352;  Brown  v. 
Thompson,  45  Ind.  App.  188,  90  N.  E. 
631;  Helms  v.  Appleton,  43  Ind.  App. 
482,  85  N.  E.  733,  86  N.  E.  1023;  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Baker, 
24  Ind.  App.  152,  54  N.  E.  814;  Metro- 
politan Life  Ins.  Co.  v.  Bowser,  20  Ind. 
App.  557,  50  N.  E.  86;  Chicago  &  S.  E. 
Rv.  Co.  V.  Woodard,  13  Ind.  App.  296, 
41  N.  E.  544;  Cliflford  r.  Meyer,  6  Ind. 
App.  633,  34  N.  E.  23;  Watson  v.  Con- 
vv-ell,  3  Ind.  App.  518,  30  N.  E.  5;  Davis 
r.  Davis,  6  Blackf.  394;  Cook  v.  Hedges, 
6  Blackf.  184;  Smith  r.  District  Trus- 
tees, etc.,  5  Blackf.  40.  Mich. — Prest- 
o-Lite Co.  V.  Widrig,  1 79  Miclb.  230,  146 
N.  W.  178.  Miss. — Greenburg  v.  Mas- 
sev,  90  Miss.  121,  43  So.  1;  Thomas  v. 
Shell,  76  Miss.  556,  24  So.  876.  Mo. 
Bone  V.  Wallendorf,  187  Mo.  1,  85  S. 
W.  592;  Polhans  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  115  Mo.  535,  22  S.  W.  478; 
Weese  v.  Brown,  102  Mo.  299,  14  S.  W. 
945;  Witting  v.  St.  Louis  &  S.  F.  Ry. 
Co.,  101  Mo.  631,  14  S.  W.  743,  20  Am, 
St.  Rep.  636,  10  L.  R.  A.  602;  Rpzor  v. 
St.  Louis,  L  M.  &  S.  Ry.  Co.,  73  Mo. 
471;  Moore  v.  McHaney,  191  Mo.  App. 
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cient  to  show  the  nature  and  extent  of  the  cause  of  action  relied  upon  f^ 
any  statement  filed  with  a  justice  of  the  peace  from  which  a  cause  of 
action  may,  by  fair  inference  and  intendment,  be  made  out  is  sufficient 


686,  178  S.  W.  258;  Flannigan  v.  Nash, 
3  90  Mo.  App.  578,  176  S.  W.  248;  Eig- 
gio  V.  Fidelity-Phenix  Fire  Ins.  Co.,  190 
Mo.  App.  592,  176  S.  W.  280;  Wanstrath 
Keal  Estate  Co.  v.  Wenz,  185  Mo.  App. 
162,  170  S.  W.  345;  Elwood  v.  Heinz- 
Young  Const.  Co.,  183  Mo.  App.  289, 
166  S.  W.  1076;  Euudelman  r.  O'Brien 
Boiler  Works  Co.,  178  Mo.  App.  642,  161 
S.  W.  609;  Coscarella  v.  Metropolitan 
L.  Ins.  Co.,  175  Mo.  App.  130,  157  S. 
W.  873;  Wallace  v.  Prudential  Ins.  Co., 
174  Mo.  App.  110,  157  S.  W.  1028;  Sim- 
rail  V.  American  Multigraph  Sales  Co., 
172  Mo.  App.  384,  158  S.  W.  437;  Henry 
Bromschwig  Tailors'  T.  Co.  v.  Missouri, 
K.  &  T.  Ey.  Co.,  165  Mo.  App.  350,  147 
S.  W.  175;  Jansen  v.  Dolan,  157  Mo. 
App.  32,  137  S.  W.  27;  Harvey  v.  Lam- 
bert, 156  Mo.  App.  268,  137  S.  W.  644; 
Lord  &  Bushnell  Co.  f.  Texas  &  N.  O. 
E.  Co.,  155  Mo.  App.  175,  134  S.  W. 
Ill;  Guarantee  Interior  Fixture  Co.  v. 
St.  Louis  A.  L.  Baseball  Co.,  152  Mo. 
App.  601,  133  S.  W.  849;  Tockstein  v. 
Bimmerle,  150  Mo.  App.  491,  131  S.  W. 
126;  Jarrett  v.  Mohan,  142  Mo.  App. 
29,  126  S.  W.  212;  Cardwell  v.  Conner, 
142  Mo.  App.  14,  125  S.  W.  234;  Law- 
rence County  Mut.  Tel.  Co.  v.  Hope,  139 
Mo.  App.  282,  123  S.  W.  501;  Vail  v. 
Eumsey  &  Sikemeier  Co.,  137  Mo.  App. 
446,  119  S.  W.  42;  Dalton  v.  United 
Ey.  Co.,  134  Mo.  App.  392,  114  S.  W. 
561;  Hall  v.  St.  Louis  &  S.  E.  Co.,  124 
Mo.  App.  661,  101  S.  W.  1137;  John- 
ston V.  O'Shea,  118  Mo.  App.  287,  94 
S.  W,  783;  Darnell  r.  Lafferty,  113  Mo. 
App.  282,  88  S.  W.  784;  Manley  v. 
Crescent  Noveltv  Mfg.  Co.,  103  Mo. 
App.  135,  77  S.  W.  489;  Sepetowski  v. 
St.  Louis  Transit  Co.,  102  Mo.  App.  110, 
76  S.  W.  693;  Glasscock  v.  Chicago,  E. 
I.  &  P.  Ey.  Co.,  86  Mo.  App.  114;  Dog- 
gett  V.  Bianke,  70  Mo.  App.  499;  Wil- 
kinson 1-.  Metropolitan  Ins.  Co.,  54  Mo. 
App.  661;  Johnson  v.  Loomis,  50  Mo. 
App.  142;  Sturdy  V.  St.  Charles  Land 
&  Cattle  Co.,  33  Mo.  App.  44.  S.  D. 
Billiard  V.  Loeb,  31  S.  D.  329,  140  N. 
W.  703. 

32.  Cal. — Eeagan  v.  Justice's  Court, 
75  Cal.  253,  17  Pac.  195.  Idaho.— Eabb 
r.  North  American  Ace.  Ins.  Co.,  28 
Idaho  321,  154  Pac.  493.  111.— Lewis- 
ton    V.    Proctor,    27    111.    414;    Williams 


r.  Town  of  Hardie,  46  111.  App.  67; 
Dunsworth  V.  Wood  Maeh.  Co.,  29  111 
App.  23.  Ind.— Smith  v.  City  of  New 
Albany,  175  Ind.  279,  93  N.  E.  73: 
Clifford  V.  Meyer,  33  N.  E.  127;  Ste 
phens  V.  Soott,  13  Ind.  515;  Milhollii 
r.  Fuller,  1  Ind.  App.  58,  27  N.  E.  Ill 
la. — Fauble  v.  Stewart,  35  Iowa  379; 
Brandt  v.  Chicago,  E.  I.  &  P.  E.  Co., 
26  Iowa  114;  Brownell  v.  Smith,  13 
Iowa  287.  Kan. — Olsson  v.  Lawrence 
Twp.,  93  Kan.  440,  144  Pac.  997;  St. 
Louis  &  S.  F.  E.  Co.  v.  Hoff,  76  Kan. 
506,  92  Pac.  539;  Missouri  Pac.  Ey. 
Co.  V.  Henning,  48  Kan.  465,  29  Pac. 
597;  Pate  v.  Fitzhugh,  46  Kan.  129,  26 
Pac.  452;  Kansas  Pac.  Ey.  Co.  v.  Tay- 
lor, 17  Kan.  506;  Missouri,  K.  &  T.  E. 
Co.  V.  Brown,  14  Kan.  557;  Lobenstein 
V.  McGraw,  11  Kan.  645;  Gregg  V. 
Berkshire,  10  Kan.  App.  579,  62  Pac. 
550.  Mich.— Millspaugh  v.  Schultz,  180 
Mich.  310,  146  N.  W.  634;  Prest-o-Lite 
Co.  V.  Widrig,  179  Mich.  230,  146  N. 
W.  178;  La  Barre  v.  Bent,  154  Mich. 
520,  118  N.  W.  6;  Lynch  v.  Craney,  95 
Mich.  199,  54  N.  W.  879;  Costello  n. 
Ten  Eyck,  86  Mich.  348,  49  N.  W.  152, 
24  Ani.  St.  Eep.  128;  Copas  v.  Anglo- 
American  Provision  Co.,  73  Mich.  541, 
41  N.  W.  690;  Wilcox  v.  Toledo  &  Ann 
Arbor  E.  Co.,  43  Mich.  584,  5  N.  W. 
1003;  Daniels  v.  Clegg,  28  Mich.  32; 
Hartford  v.  Holmes,  3  Mich.  460.  Miss. 
Duncan  v.  Scott,  64  Miss.  38,  8  So.  204; 
Ladnier  v.  Ladnier,  64  Miss.  368,  1  So. 
492.  Mo.— Sone  v.  Wallendorf,  187  Mo. 
1,  85  S.  W.  592;  Armstrong  v.  Keleher, 
71  Mo.  492;  Hale  v.  Van  Dever,  67  Mo. 
732;  Burt  V.  Warne,  31  Mo.  296;  Cris- 
wcll  v.  Selecman  (Mo.  App.),  185  S.  W. 
1145;  Moore  v.  McHaney,  191  Mo.  App. 
686,  178  S.  W.  258;  Hertel  v.  Cuba,  186 
Mo.  App.  190,  171  S.  W.  565;  Fezler  v. 
Gibson,  183  Mo.  App.  385,  166  S.  W. 
1096;  Falloon  v.  Fenton,  182  Mo.  App. 
93.  167  S.  W.  591;  Leslie  v.  Tiernan, 
:68  Mo.  App.  340,  153  S.  W.  532;  Leach 
-r.  Lynch,  144  Mo.  App.  391,  128  S.  W. 
795;  Great  Western  Printing  Co.  v. 
Belcher,  127  Mo.  App.  133,  104  S.  W. 
894;  Finley  r.  Dyer,  79  Mo.  App.  604; 
Terti  v.  American  Ins.  Co.,  70  Mo.  App. 
42.  Mont.— Moran  v.  Ebey,  39  Mont. 
517,  104  Pac.  522.  Nev.— State  ex  rel. 
Guttery    f.    Langan,    36    Nev.    577,    137 
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as  a  complaint,^'  at  least  in  the  absence  of  demurrer  or  other  objection 
thereto.^*     But  an  absolute  omission  to  state  a  fact  essential  to  the 


Pae.  517.  N.  J.— MeCall  Co.  v.  Merritt, 
66  N.  J.  L.  502,  49  Atl.  466.  N.  Y. 
Hall  V.  McKechnie,  22  Barb.  244;  Hub- 
bell  V.  Clark,  1  Hilt.  67;  Button  V. 
Lusk,  57  Hun  589,  10  N.  Y.  Supp.  582; 
First  Presb.  Soc.  v.  Ayer,  43  Hun  634, 
4  N.  Y.  St.  388,  25  Wkly.  Dig.  402. 
N.  C— Turner  r.  McKee,  137  N.  C.  251, 
49  S.  E.  330.  N.  D.— Peterson  t\  Ber- 
tilson,  34  N.  D.  159,  157  N.  W.  984; 
Chamberlain-Wallace  Co.  v.  Akers,  26 
N.  D.  395,  144  N.  W.  715;  Hanson  r. 
Granlie,  17  N.  D.  191,  115  N.  W.  666. 
Ohio. — Winders  v.  Hudson,  15  Ohio  Cir. 
Ct.  511,  8  Ohio  Cir.  Dec.  463.  Okla. 
Sulzberger  &  Sons  Co.  v.  Hoover,  46 
Okla.  792,  149  Pac.  887;  Whitcomb  v. 
Oiler,  41  Okla.  331,  137  Pac.  709;  Mid- 
land Valley  E.  Co.  v.  Green,  38  Okla. 
305,  132  Pae.  1086;  Garland  v.  Beller, 
30  Okla.  410,  120  Pac.  923;  Brewer  v. 
Black,  5  Okla.  57,  47  Pac.  1089;  Twine 
r.  Kilgore,  3  Okla.  640,  39  Pac.  388. 
S.  D.— Kelsey  v.  Chicago  &  N.  W.  Ey. 
Co.,  1  S.  D.  80,  45  N.  W.  204;  Berry 
V  Bingaman,  1  S.  D.  525,  47  N.  W. 
825.  Tex.— National  Live  Stock  Ins. 
Co.  V.  Gomillion  (Tex.  Civ.  App.),  178 
S.  W.  1050;  St.  Louis  S.  W.  Ey.  Co.  r. 
Denson  (Tex.  Civ.  App.),  26  S.  W.  265. 
W.  Va.— Grant  v.  Wyatt,  61  W.  Va.  133 
56  S.  E.  187.  Wis.— Jelinek  v.  Baer, 
1.53  Wis.  426,  141  N.  W.  271;  Holz  v. 
Hanson,  115  Wis.  236,  91  N.  W.  663; 
Dehnel  v.  Komrow,  37  Wis.  336;  Davis 
V.  McKay,  18  Wis.  477. 

33.  Ala. — Martin  v.  Higgins,  23  Ala. 
775.  Ark. — Little  Eock  Brick  Works 
V.  Hovt,  87  Ark.  313,  112  S.  W.  880; 
St.  Louis,  L  M.  &  S.  Ey.  Co.  v.  Moss, 
75  Ark.  64,  86  S.  W.  828;  Bush  v.  Cella 
52  Ark.  378,  12  S.  W.  783.  Cal.— Lien- 
ing  V.  Gould,  13  Cal.  598.  Del.— Thomp- 
son V.  Pearce,  3  Harr.  497.  Kan. — Todd 
V.  Grovier  Produce  Co.,  98  Kan.  137, 
157  Pac.  389.  Mich.— Chancey  v.  Skeels, 
43  Mich.  347,  5  N.  W.  380.  Minn. 
Black  V.  Berg,  101  Minn.  9,  111  N.  W. 
386;  Guthrie  v.  Olson,  32  Minn.  465,  21 
N.  W.  557;  .Johnson  r.  Knoblauch,  14 
Minn.  16.  Miss. — Greenburg  v.  Massey 
90  Miss.  121,  43  So.  1.  Mo.— Blewett 
r  Smith,  74  Mo.  404;  Cook  v.  Decker, 
63  Mo.  328;  Wood  v.  St.  Louis,  K.  C. 
&  N.  Ey.  Co.,  58  Mo.  109;  McFall  v. 
Chicago,  B.  &  Q.  E.  Co.,  181  Mo.  App. 
142,  168  S.  W.  341;  Leach  v.  Lynch,  144 
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Mo.  App.  391,  128  S.  W.  795;  Cunning- 
ham V.  Dickerson,  104  Mo.  App.  410,  79 
S.  W.  492;  Sepetowski  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  110,  76  S. 
W.  693;  Barham  v.  Colp,  Arnold  &  Co., 
87  Mo.  App.  152;  Calmes  v.  Haight  & 
Co.,  85  Mo.  App.  362;  Hubble  v.  Coiner, 
83  Mo.  App.  455;  Basnett  V.  Singer 
Mfg.  Co.,  83  Mo.  App.  76;  Glenn  v. 
Weary,  66  Mo.  App.  75;  Ingalls  v. 
Averitt,  34  Mo.  App.  371;  Strathmann 
V.  Gorla,  14  Mo.  App.  1.  Mont. — Moran 
f.  Ebey,  39  Mont.  517,  104  Pae.  522. 
Neb. — Massillon  Engine  &  Thresher  Co. 
v.  Prouty,  65  Neb.  496,  91  N.  W.  384. 
Nev. — State  ex  rel.  Guttery  v.  Laugan, 
3G  Nev.  577,  137  Pac.  517.  N.  J.— Cor- 
nelius V.  Ivins,  10  N.  J.  L.  56.  N.  Y. 
Smith  r.  Kerr,  3  N.  Y.  144;  Hall  r.  Mc- 
Kechnie, 22  Barb.  244;  Conklin  r.  Field, 

37  How.  Pr.  455;  Stolp  v.  Van  Cort- 
land, 3  Wend.  492.  Ohio.— Scioto  Val. 
Ey.  Co.  r.  Cronin,  7  Ohio  Dee.  (Eeprint) 
224,   1   Wkly.   L.   Bui.   315,   affirmed  in 

38  Ohio  St.  122.  Okla.— Gregory  v. 
Harper,  152  Pac.  70;  Johnson  r.  John- 
son, 43  Okla.  582,  143  Pae.  670;  Whit- 
comb V.  Oiler,  41  Okla.  331,  137  Pac. 
709;  Elsea  Bros.  v.  Killian,  38  Okla. 
174,  132  Pac.  686;  White  r.  Oliver,  32 
Okla.  479,  122  Pac.  156.  Tex.— Texas 
Southeastern  Ey.  Co.  v.  Brown  (Tex. 
Civ.  App.),  186  S.  W.  273;  National 
Live  Stock  Ins.  Co.  v.  Gomillion  (Tex. 
Civ.  App.),  178  S.  W.  1050;  Batla  r. 
Goodell,  53  Tex.  Civ.  App.  178,  115  S. 
W.  622;  Evans  v.  Grav,  38  Tex.  Civ. 
App.  442,  86  S.  W.  375".  Utah.— State 
r.  District  Court,  39  Utah  1,  114  Pac. 
143.  W.  Va.— O'Connor  r.  Dils  43  W. 
Va.  54,  26  S.  E.  354.  Wis.— Holz  v. 
Hanson,  115  Wis.  236,  91  N.  W.  663; 
Hall  V.  Chicago,  M.  &  St.  P.  Ey.  Co., 
48  Wig.  317,  4  N.  W.  325;  Hamlin  v. 
Haight,  32  Wis.  237;  Swineford  r.  Pom- 
roy.  16  Wis.  553;  Meyer  v.  Town  of 
Prairie  Du  Chien,  9  Wis.  233. 

[a]  "Demand  on  account  $15,"  is 
a  sufficient  statement  of  the  cause  of 
action  before  a  justice  of  the  peace, 
as  so  stated  by  him.  Thompson  v. 
PcRrce,  3  Harr.' (Del.)   497. 

34.  Cal. — Lataillade  v.  Santa  Bar- 
bara Gas  Co.,  58  Cal.  4.  Mich. — Wilcox 
V.  Toledo  &  Ann  Arbor  E.  Co.  43  Mich. 
584,  5  N.  W.  1003:  Aehey  v.  Hull,  7 
Mich.  423.  Wis. — Meyer  v.  Town  of 
Prairie  Du  Chien,  9  Wig.  233. 
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cause  of  action  is  a  fatal  defect,  unless  such  fact  is  dedueible  or  in- 
ferable from  those  which  are  stated,  or  the  defect  is  waived.'^ 

The  use  of  the  common  counts,  as  for  money  had  and  received,  is  per- 
missible in  justice  court.^" 

Joinder  of  Counts.  —  Counts  in  trespass  de  bonis  asportatis  and  in 
trover  may  be  joined  under  the  statutes  of  some  states  in  suits  before 
justices  of  the  peace.-"''' 

Construction,  etc.  —  In  case  of  any  doubt  or  ambiguity  in  the  declar- 
ation or  statement  of  plaintiff's  cause  of  action,  a  construction  favor- 
able to  the  sustaining  of  such  cause  of  action  will  be  adopted  ;^^  and 
every  intendment  being  in  favor  of  the  jurisdiction  of  the  justice,^^  the 
plaintiff's  pleading  will  be  construed  as  declaring  upon  an  implied  con- 
tract rather  than  upon  tort,  where  the  justice  has  jurisdiction  of  the 
former  and  not  of  the  latter.*"  Where  a  declaration  is  susceptible  of 
being  construed  equally  as  an  action  upon  contract  or  an  action  of 
tort,*^  or  upon  an  express  or  implied  contract/'^  the  plaintiff  may  treat 
it,  at  the  trial,  as  being  of  either  character.  Likewise,  where  two  causes 
of  action  are  alleged,  one  sufficiently,  but  the  other  defectively,  for 
want  of  necessary  averments  of  jurisdictional  facts,  the  justice  may 
proceed  to  judgment  upon  the  one  sufficiently  stated.*^ 

(II.)  Written  Instruments  or  Statement  of  Facts  Constituting  the  Basis  of 
the  Cause  of  Action.  —  In  some  jurisdictions,  no  pleadings  are  required 
in  justice's  courts,  except  the  account,  note,  or  other  written  instru- 
ment, evidencing  the  cause  of  action  sued  on,**  a  copy  of  which,  by 


As  to  method  of  obtaining  a  more 
specific  statement  of  the  cause  of  ac- 
tion,  see   infra,   III,   K,   5. 

35.  Kan.— St.  Louis  &  S.  F.  R.  Co. 
V.  Hoff,  76  Kan.  506,  92  Pac.  539;  Kan- 
sas Pae.  Ry.  Co.  -v.  Taylor,  17  Kan.  566. 
Mich.— Smith  v.  Hobart,  43  Mich.  465, 
5  N.  W.  666.  N.  J.— Denny  v.  Quintin, 
28  N.  J.  L.  134;  Carter  v.  Lackey,  20 
N.  J.  L.  608;  Angus  v.  Flood,  15  iST.  J. 
L.  437;  Collett  v.  Smith,  12  N.  J.  L. 
125;  Evans  v.  McClellan,  12  N.  J.  L. 
123.  N.  Y.— Tifft  V.  Tifft,  4  Denio  175. 
Wis. — Harris   v.  Harris,   10  Wis.  467. 

Waiver  and  cure  of  defects,  see  infra, 
HI,  K,  10. 

36.  Mo. — Penninger  v.  Reilley,  44 
Mo.  App.  255.  N.  J. — Vanderveer  r. 
McMackin,  6  N.  J.  L.  213.  N.  Y.— Rid- 
dle V.  Saunders,  45  Hun  594,  10  N.  Y. 
St.  153.  W.  Va.— Garber  v.  Blatchley, 
51  W.  Va.  147,  41  S.  E.  222. 

37.  Earl  v.  Hamilton,  6  Blackf. 
(Tnd.)    77. 

38.  See  the  following:  Cal.— Van 
Etten  V.  Jilson,  6  Cal.  19.  Ga.— Pay- 
ton  V.  Gulf  Line  Ry.  Co.,  4  Ga.  App. 
762,  62  S.  E.  469.  111.— Powell  v.  Feeley, 
49  111.  143.  Tex.— Wooley  v.  Corley,  57 
Tex.    Civ.    App.    229,   121    S.    W.    1139. 


Wis.— Holz  V.  Hanson,  115  Wis.  236,  91 
N.  W.  663. 

[a]  In  tort  actions,  the  rules  of 
pleading  cannot  be  relaxed  to  as  great 
an  extent  as  in  other  cases,  because  a 
judgment  therein  may  take  the  body. 
King  V.  Murphy,  151  N.  Y.  Supp.  476. 

39.  Brittain  v.  Payne,  118  N.  C.  989, 
24  S.  E.  711;  McFarland  v.  Nixon,  15 
N.  C.  141. 

40.  Brittain  v.  Payne,  118  N.  C.  989, 
24  S.  E.   711. 

41.  Central  R.  Co.  v.  Pickett,  87  Ga. 
734,  13  S.  E.  750;  Payton  v.  Gulf  Line 
Ry.  Co.,  4  Ga.  App.  762,  62  S.  E.  469. 

[a]  Where  a  plaintiff  declares  in 
both  assumpsit  and  tort,  and  no  objec- 
tion is  taken  to  the  misjoinder,  he  may 
be  permitted  to  recover  in  either  form 
of  action.  Powell  v.  Feeley,  49  111.  143; 
Williard  v.  Bridge,  4  Barb.  (N.  Y.) 
361. 

42.  Nelson  v.  Davidson,  45  Okla.  356, 
145  Pac.  772. 

43.  Singer  Mfg.  Co.  v.  Barrett,  95 
N.  C.   36. 

44.  Ala. — ^Bessemer  Ice  Delivery  Co. 
r.  Brannon,  138  Ala.  157,  35  So.  56. 
Ark. — Jacks  v.  Nelson,  34  Ark.  531. 
Cal.— McFall     v.     Buckeye      Grangers' 
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statute  in  some  states,  is  required  to  be  attached  to  the  summons,  when 
issued,  or  endorsed  thereon,"^  or  filed  with  the  justice  before  summons 


Warehouse  Assn.,  122  Cal.  468,  55  Pae. 
253,   68   Am.  St.  Rep.  47;   Montgomery 
V.  Superior  Court,  68  Cal.  407,  9  Pac. 
720;   Lataillade  v.  Santa  Barbara  Gas 
Co.,  58  Cal.  4;  Hamilton  v.  McDonald, 
18  Cal.   128.     Ga.— Thomas  v.  Forsyth 
Chair  Co.,  119   Ga.  693,  46  S.  E.  869; 
Powell  V.  Alford,  113  Ga.  979,  39  S.  E. 
449-   Patterson  v.  Newton,  74  Ga.  366; 
Shuford  V.  Alexander,  74  Ga.  293;  Par- 
kas i:   Stewart,   73    Ga.   90;    Carnes   v. 
Mattox,  71   Ga.  515.     Idaho.— Rabb  v. 
North  American  Ace.  Ins.  Co.,  28  Idaho 
321     154    Pac.    493.      Ind.— Audleur    v. 
Kuffel,  71  Ind.  543;   Baldwin  v.  Web- 
ster, 68  Ind.  133;  Tucker  v.  Gardiner, 
63  Ind.  299;  Barnett  v.  Juday,  38  Ind. 
86;  Griffin  v.  Cox,  30  Ind.  242;  Riggs  v. 
Adams,    12    Ind.    199;     Milholland    v. 
Pence,  11  Ind.  203;  Adams  v.  Kerns,  11 
Ind.  346;  Hauser  V.  Hays,  11  Ind.  368; 
Tavlor  v.  Webster,  3  Ind.  513;  Cook  i: 
Hedges,    6    Blackf.    184.      la.— Hall    v. 
Monohan,  6  Iowa  216,  71  Am.  Dec.  404, 
1  Iowa  554;   Stone  v.  Murphy,  2  Iowa 
35.      Minn. — Continental    Ins.     Co.    v. 
Richardson,    69    Minn.    433,    72    N.    W, 
458;    Taylor   v.   Parker,   17   Minn.   469. 
Miss. — Duncan  i".  Scott,  64  Miss.  38,  8 
So.   204;   Ladnier  V.  Ladnier,   64  Miss. 
368,  1  So.  492.     Mo. — Force  v.  Squier, 
133'Mo   306   34  S.  W.  574;  Mastin  Bank 
V.  Hammerslough,  72  Mo.  274;  Phillips 
V    Fitzpatriek,    34    Mo.    276;    Quinn    v. 
Stout,  31  Mo.  160;  Davis  v.  McColl  (Mo. 
App.),   184   S.  W.  920;   Marth  v.  Wis- 
kerchen,  186  Mo.  App.  515,  172  S.  W. 
410;   Coscarello  V.  Metropolitan  L.  Ins. 
Co.,  175  Mo.  App.  130,  157  S.  W.  873; 
National  Tel.  Directory  Co.  v.  Mermod, 
J.  &  K.  Jewelry  Co.,  158  Mo.  App.  673, 
139  S.  W.  251;' Guarantee  Interior  Fix- 
ture Co.  V.  St.  Louis  A.  L.  Baseball  Co., 
152  Mo.  App.  601,  133  S.  W.  849;  Conn 
Co.  V.  Orr,  150  Mo.  App.  705,  131  S.  W. 
765;     Stephens    Lithographing    &    En- 
graving Co.  V.  Sharp,  150  Mo.  App.  226, 
129    S.   W.   1072;    Hale   v.  Taylor,    140 
Mo    App.  692,  126  S.  W.  755;  Smith  v. 
Truitt,  107  Mo.  App.  1,  80  S.  W.  686; 
Keves  &  Watkins  Livery  Co.  v.  Freber, 
102  Mo.  App.  315,  76  S.  W.  698;  Bar- 
ham  V.  Colp,  Arnold  &  Co.,  87  Mo.  App. 
152;    Calmes  v.  Haight  &   Co.,  85   Mo. 
App.  362;  Rhea  v.  Buckley  C.  S.  Mfg. 
Co.,  81  Mo.  App.  400;  Rowe  v.  Schertz, 
74    Mo.    App.    602.      Mont. — Moran    v. 
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Ebey,  39  Mont.  517,  104  Pac.  522.  Neb. 
Phoenix  Ins.  Co.  v.  Lemke,  18  Neb. 
184,  24  N.  W.  727;  Crossley  v.  Steele,  13 
Neb.  219,  13  N.  W.  175.  Nev.— State 
ex  rel.  Guttery  v.  Langan,  36  Nev.  577, 
137  Pac.  517.  N.  J.— Weill  v.  Jacoby, 
71  N.  J.  L.  85,  58  Atl.  80.  Tex.— Low 
V.  Griffin  (Tex.  Civ.  App.),  41  S.  W.  73; 
Tex.  &  Pac.  Ry.  Co.  v.  Wright,  2  Wills. 
Civ.  Cas.  §339.  W.  Va.— Mountain  City 
Mill  Co.  V.  Southern,  46  W.  Va.  754, 
3  J  S.  E.  782.  Wis.— Davies  v.  Skinner, 
58  Wis.  638,  17  N.  W.  427,  46  Am.  Rep. 
665;  Swineford  t.  Pomroy,  16  Wis.  553; 
Meyer  f.  Town  of  Prairie  Du  Chien,  9 
Wis.   233. 

Necessity  generally  for  pleadings  In 
justice's  court,  see  supra,  III,  K,  1. 

[a]  What  constitutes  an  account, 
under  the  justice's  act  of  Kansas,  is 
any  claim  arising  out  of  contract,  either 
express  or  implied,  and  for  something 
furnished  or  performed,  not  founded 
upon  a  promissory  note  or  other  instru- 
ment in  writing,  put  in  the  form  of  a 
statement.  Southern  Kansas  Ry.  Co. 
f.  Gould,  44  Kan.  68,  24  Pac.  352. 

[b]  "The  form  in  which  an  account 
sued  upon  in  the  justice's  court  was 
drawn  up  could  not  prejudice  the  right 
of  the  plaintiff,  upon  the  merits  of  his 
case,  as  disclosed  by  the  evidence." 
Sanger  v.  Noonan  (Tex.  Civ.  App.),  27 
S.  W.  1056.  To  same  effect,  see  Doyle 
V.  Glasscock,  24  Tex.  200. 

[c]  A  subscription  paper,  signed  by 
several  persons,  agreeing  to  pay  a  cer- 
tain sum  per  month  each  for  certain 
services  to  be  rendered  by  the  plain- 
tiff, is  not  such  a  written  instrument 
as  is  required  to  be  filed  in  a  suit 
against  one  of  the  subscribers.  Hein- 
rich  f.  Missouri  &  I.  Coal  Co.,  102  Mo. 
App.  229,  76  S.  W.  764. 

45.  See  the  statutes,  and  the  follow- 
ing: Ala.  Code,  1907,  §4730;  Bessemer 
Ice  Delivery  Co.  v.  Brannon,  138  Ala. 
157,  35  So.  56;  Thomas  v.  For- 
svth  Chair  Co.,  119  Ga.  693,  46  S.  E. 
869;  Davis  v.  Bibb,  116  Ga.  23,  26,  42 
S.  E.  403;  O'Dell  v.  Meacham,  114  Ga. 
910,  41  S.  E.  41;  Powell  v.  Alford,  113 
Ga.  179,  39  S.  E.  449;  Southern  R.  Co. 
f.  Varn,  102  Ga.  764,  29  S.  E.  822;  Sin- 
ger Mfg.  Co.  V.  Martin,  75  Ga.  570; 
Patterson  v.  Newton,  74  Ga.  366; 
(Barnes  v.  Mattox,  71  Ga.  517;  Moore  i". 
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sliall  issue  ;*^  but  statutes  regulating  the  time  or  place  of  filing  of  such 
papers  are  held  to  be  directory  rather  than  mandatory  in  character, 
and  a  filing,  either  of  the  instrument  sued  upon  or  of  a  statement  of 
the  cause  of  action,  at  any  time  before  trial,  or  when  required  by  the 
justice,  is  sufficient,*^  and  the  failure  of  the  justice  to  mark  the  note  or 
other  instrument  "filed"  or  to  make  an  entry  of  it  on  his  docket,*^  or 
the  withdrawal  of  the  instrument,  without  such  notation  or  entry  of  fil- 
ing,*^ does  not  deprive  the  plaintiff  of  the  benefit  of  the  filing,  or  de- 
feat the  jurisdiction  of  the  justice  to  try  the  cause.  In  other  states, 
while  no  pleading  is  necessary  to  commence  a  suit  in  justice's  court, 
before  the  summons  issues  the  plaintiff  is  required  to  file  a  written 
statement  of  the  facts  on  which  the  action  is  founded.^" 

Under  these  statutes,  a  promissory  note,^^  or  a  copy  thereof,^-  or 
the  note  with  the  assignment  thereof,  in  case  suit  is  brought  by  the  as- 


Bower,  6  Ga.  App.  450,  65  S.  E.  328. 

[a]  The  original  promissory  note 
sued  on  may  be  attached  to  the  sum- 
mons, instead  of  a  copy  thereof,  and  it 
will  be  a  sufficient  compliance  with  the 
statute.  Bull  v.  Edward  Thompson  Co., 
99  Ga.  134,  25  S.  E.  31. 

46.  See  the  following:  Sublett  & 
Vasquies  v.  Noland,  5  Mo.  516;  Young 
Men's  Christian  Assn.  v.  Morrow,  165 
Mo.  App.  511,  148  S.  W.  952;  Mansur 
V.  Linney,  162  Mo.  App.  260,  144  S. 
W.  872;  Eechnitzer  v.  St.  Louis  Candy 
Co.,  82  Mo.  App.  311;  Eowe  v.  Schertz, 
74  Mo.  App.  602;  Crenshaw  v.  Pacific 
Mut.  L,  Ins.  Co.,  71  Mo.  App.  42;  Hor- 
ton  V.  Toeneboehn,  68  Mo.  App.  42; 
Colling  v.  Burrua,  66  Mo.  App.  70;  Phe- 
rix  Ins.  Co.  v.  Foster,  56  Mo.  App.  197; 
Olin  r.  Zeigler,  46  Mo.  App.  193. 

47.  Minn. — Tune  v.  Sweeney,  34 
Minn.  295,  25  N.  W.  628.  Mo.— Sanders 
V.  Selleck,  165  Mo.  App.  392,  147  S. 
W.  134;  Mansur  v.  Linney,  162  Mo. 
App.  260,  144  S.  W.  872;  White  v.  Mis- 
souri Pae.  Ey.  Co.,  98  Mo.  App.  542,  72 
S.  W.  716;  Horton  r.  Toeneboehn,  68 
Mo.  App.  42.  Tex. — Batla  v.  Goodell, 
53  Tex.  Civ.  App.   178,  115  S.  W.  622. 

48.  Eowe  V.  Schertz,  74  Mo.  App. 
602;  Crenshaw  v.  Pacific  Mut.  L.  Ins. 
Co.,  71  Mo.  App.  42;  Horton  v.  Toene- 
boehn, 68  Mo.  App.  42;  Eandall  v.  Lee, 
68  Mo.  App.  561. 

49.  Eowe  V.  Schertz,  74  Mo.  App. 
602;  Crenshaw  r.  Pacific  Mut.  L.  Ins. 
Co.,  71  Mo.  App.  42;  Eandall  v.  Lee, 
68   Mo.  App.   561. 

50.  See  the  statutes,  and  Morrison 
V.  St.  Louis  &  S.  F.  E.  Co.,  87  Ark.  424, 
112  S.  W.  975,  holding  that  a  written 
statement  filed  with  a  justice,  alleging 


that  defendant  railroad  company  owes 
plaintiff  a  stated  sum  for  live  stock 
killed  by  one  of  defendant's  trains  at 
a  specified  time,  is  a  sufficient  state- 
ment of  a  cause  of  action. 

51.  Cal. — Hamilton  v.  McDonald,  18 
Cal.  128.  Ga. — Williams  v.  George 
Bros.,  104  Ga.  599,  30  S.  E.  751;  Moore 
V.  Bower,  6  Ga.  App.  450,  65  S.  E.  328; 
Hendrix  v.  Elliott,  2  Ga.  App.  301,  58 
S.  E.  495;  Southern  Ey.  Co.  v.  Oliver 
&  Morrow,  1  Ga.  App.  734,  58  S.  E.  244. 
111.— Powell  V.  Feeley,  49  111.  143.  Ind. 
Audleur  v.  Kuffel,  71  Ind.  543;  Baldwin 
f.  Webster,  68  Ind.  133;  Tucker  v. 
Gardiner,  63  Ind.  299;  Barnett  v.  Ju- 
dav,  38  Ind.  86;  Gardner  v.  Cook,  30 
Ind.  331;  Hauser  v.  Hays,  11  Ind.  368; 
Adams  v.  Kerns,  11  Ind.  346;  Taylor  v. 
Webster,  3  Ind.  513.  la.— Hall  v.  Mono- 
han,  6  Iowa  216,  71  Am.  Dec.  404,  1 
Iowa  554.  Mich. — Soper  v.  Mills,  50 
Mich.  75,  14  N.  W.  704.  Miss.— Dun- 
can V.  Scott,  64  Miss.  38,  8  So.  204. 
Mo. — Mastin  Bank  v.  Hammerslough, 
72  Mo.  274;  Davis  V.  McColl  (Mo. 
App.),  184  S.  W.  920;  Sears  v.  Krekel 
(Mo.  App.),  184  S.  W.  911;  Collins  v. 
Burrus,  66  Mo.  App.  70;  Deshon  v. 
Leffler,  7  Mo.  App.  595.  Mont. — Moran 
v.  Ebey,  39  Mont.  517,  104  Pac.  522. 
Neb. — Phoenix  Ins.  Co.  v.  Lemke,  18 
Neb.  184,  24  N.  W.  727;  Miller  v.  Mes- 
sick,  15  Neb.  646,  20  N.  W.  100;  Wells 
V.  Turner,  14  Neb.  445,  16  N.  W.  484. 
Tex.— Doyle  v.  Glasscock,  24  Tex.  200. 
Wis, — Swineford  v.  Pomeroy,  16  Wis. 
553;  Meyer  v.  Town  of  Prairie  Du 
Chien,  9  Wis.  233;  Eoberts  V.  Warren, 
3  Wis.  736. 

52,  Ga. — Bull  v.  Edward  Thompson 
Co.,  99  Ga.  134,  25  S.  E.  31;  Patterson 
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signee,^'  or  with  the  indorsement,  when  sued  on  by  an  endorsee,^*  a 
written  eontract,'^^  bond,^^  lease  of  land,'^  certificate  of  deposit,^^  an 
order  for  the  payment  of  wages  or  for  work,^**  or  an  order  for  adver- 
tising,^°  or  for  merchandise,®^  or  an  endorsement  of  the  cause  of  ac- 
tion on  the  summons,®^  or  a  bill  of  particulars  with  the  names  of  the 
parties,*^®  is  a  sufficient  statement  of  the  cause  of  action,  where  it  dis- 
closes a  demand  in  favor  of  the  plaintiff.®*  If  such  a  demand  is  not 
disclosed  on  the  face  of  the  instrument,  a  verbal  statement  or  declara- 
tion to  the  justice  of  the  peace  will  be  required  in  connection  with  such 
instrument.®^  Where  both  a  statement  of  facts  and  such  written  in- 
strument are  filed,  the  latter,  not  the  former,  is  the  foundation  of  the 
suit ;®®  but  the  filing  of  such  instrument  or  statement  is  not  essential  to 
confer  jurisdiction,  and  the  omission  may  be  cured  by  filing  after  the 
suit  has  begun,  or  after  it  has  been  appealed  to  the  circuit  court,  or  by 
the  defendant  entering  his  general  appearance.®'^  The  action  need  not 
be  brought  specifically  on  such  written  instrument,  however,  but  plain- 


f.  Newton,  74  Ga.  366;  Games  v.  Mat- 
tox,  71  Ga.  515.  Miss.— Duncan  v. 
Scott,  64  Miss.  38,  8  So.  204.  Neb. 
Freeman  v.  Burks,  16  Neb.  328,  20  N. 
W.    207. 

53.  Hardesty  v.  Kinworthy,  8 
Blackf.  (Ind.)  304;  Watson  v.  New,  4 
Blackf.  (Ind.)  313;  Worden  Grocer  Co. 
V.  Blanding,  161  Mich.  254,  126  N.  W. 
212;  Soper  v.  Mills,  50  Mich.  75,  14  N. 
W.    704. 

54.  la. — Hall  v.  Monohan,  6  Iowa 
216,  71  Am.  Dec.  404.  Kan. — Brenner 
V.  Weaver,  1  Kan.  488,  83  Am.  Dee. 
444.  Mo.— First  State  Bank  v.  Noel,  94 
Mo.  App.  498,  68  S.  W.  235.  Neb. 
Miller  V.  Messick,  15  Neb.  646,  20  N. 
W.  100. 

55.  Cook  V.  Hedges,  6  Blackf.  (Ind.) 
184;  Wiley  v.  Shank,  4  Blackf.  (Ind.) 
420;  Cordes  v.  Bailey,  39  Ind.  App.  83, 
78  N.  E.  678;  Bradshaw  v.  McLoughlin, 
39   Mich.   480. 

56.  Euble  v.  Massey,  2  Ind.  636; 
State  V.  Mowbray,  6  Blackf.  (Ind.)  89; 
Olds  V.  The  State,  6  Blackf.  (Ind.)  91; 
Barber  v.  Summers,  5  Blackf.  (Ind.) 
339;  Stone  v.  Murphy,  2  Iowa  35. 

57.  Kinch  v.  Weatherall,  2  Ind.  226; 
Gillihan  v.  Wren,  44  Mo.  377. 

58.  Little  Eock  Brick  Works  v. 
Hoyt,  87  Ark.  313,  112  S.  W.  880; 
Jacks  V.  Nelson,  34  Ark.  531. 

59.  Fauble  f.  Stewart,  35  Iowa  379. 

60.  Eechnitzer  v.  St.  Louis  Candy 
Co.,   82   Mo.   App.   311. 

61.  Wallace  v.  Moore,  61  Mo.  472. 

Vol.  XVIII 


62.  Bessemer  Ice  Delivery  Co.  v. 
Brannon,  138  Ala.  157,  35  So.  56;  Mar- 
tin V.  Higgins,  23  Ala.  775. 

63.  Ga. — Moore  v.  Bower,  6  Ga.  App. 
450,  65  S.  E.  328.  Ind.— Smithson  t\ 
Dillon,  16  Ind.  169;  Taylor  v.  Webster, 
3  Ind.  513.  Kan.— High  v.  Hill,  46 
Kan.  96,  26  Pac.  456. 

64.  Ark. — Latham  v.  Jones,  6  Ark. 
371;  Levy  v.  Shurman,  6  Ark.  182,  42 
Am.  Dec.  690.  Ind. — Hull  r.  Conover's 
Exrs.,  35  Ind.  372.  Mich.— Barber  v. 
Taylor,  1  Mich.  352.  Mo.— Smith  r. 
Zimmerman,  29  Mo.  App.  249.  N.  J. 
Lew  V.  Stern,  81  N.  J.  L.  318,  79  Atl. 
1040\ 

65.  Ind. — Hull  v.  Conover's  Exrs., 
35  Ind.  372.  Mich. — Bradshaw  v.  Mc- 
Loughlin, 39  Mich.  480.  Minn.— Conti- 
nental Ins.  Co.  I'.  Eichardson,  69  Minn. 
433,  72  N.  W.  458.  Mo.— Smith  v.  Zim- 
merman, 29  Mo.  App.  249. 

[a]  Assignment  of  an  account 
should  be  pleaded  in  an  action  before 
a  justice  of  the  peace  by  the  assignee 
thereof,  so  as  to  show  his  demand 
thereon.  Balden  v.  Thomasen,  17  Mont. 
487,  43  Pac.  627. 

66.  Coscarella  v.  Metropolitan  L. 
Ins.  Co.,  175  Mo.  App.  130,  157  S.  W. 
S73;  Conn  Co.  V.  Orr,  150  Mo.  App. 
705,  131  S.  W.  765. 

67.  Hudson  v.  Wright,  204  Mo.  412, 
103  S.  W.  8;  Sanders  v.  Selleck,  165 
Mo.  App.  392,  147  S.  W.  134;  United 
Breeders  Co.  v.  Wright,  139  Mo.  App. 
195,  122  S.  W.  1105;  Keyes  &  Watkins 
Liverv  Co.  v.  Freber,  102  Mo.  App. 
315,  76  S.  W.  698. 
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tiff  may  state  his  case  in  the  form  of  an  account,  and  use  the  instrument 
as  evidence  only.^^ 

(III.)  Bill  of  Particulars.69  —  The  plaintiff's  pleading  is  sometimes 
denominated  a  "bill  of  particulars."^*'  No  particular  form  thereof  is 
required ;  any  statement  of  the  facts  of  the  case  sufficient  to  inform  the 
defendant  of  the  nature  of  the  plaintiff's  demand  will  be  sufficient  in 
such  casesJ^ 

(IV.)  Oral  or  Written  Complaints.  —  The  statement  of  plaintiff 's  cause 
of  action  may  be  made  orally  in  justice 's  court/^  unless  specifically  re- 


68.  Standard  Scale  &  Foundry  Co.  f. 
Kansas  City  Furnace  Co.,  113  Mo.  App. 
566,  88  S.  W.  108;  Heinrich  v.  Missouri 
&  I.  Coal  Co.,  102  Mo.  App.  229,  76  S. 
W.  764;  Keves  &  Watkins  Liverv  Co. 
V.  Freber,  102  Mo.  App.  315,  76  S.  W. 
698. 

69.  Eight  to  obtain  a  "bill  of  par- 
ticulars, see  infra,  III,  K,  7. 

70.  See  the  following:  Kan. — Hari 
V.  Havnes,  96  Kan.  262,  150  Pac,  530; 
High  V.  Hill,  46  Kan.  96,  26  Pac.  456; 
Missouri,  K.  &  T.  R.  Co.  v.  Brown,  14 
Kan.  557;  Gregg  r.  Berkshire,  10  Kan. 
App.  579,  62  Pac.  550.  Neb. — Massillon 
Engine  &  Thresher  Co.  v.  Prouty,  65 
Neb.  496,  91  N.  W.  384;  Phoenix  Ins. 
Co.  V.  Lemke,  18  Neb.  184,  24  N.  W. 
727;  Freeman  v.  Burks,  16  Neb.  328, 
20  N.  W.  207.  See  Rev.  St.,  1913, 
§8396.  Ohio.— Scioto  Valley  R.  Co.  v. 
Cronin,  7  Ohio  Dec.  (Reprint)  224,  1 
Cine.  L.  Bui.  315  {afflrmed  in  38  Ohio 
St.  122);  Niven  v.  Smith,  2  Ohio  Dec. 
(Reprint)  337,  2  West.  L.  Month.  465. 
Okla. — Nelson  r.  Davidson,  45  Okla. 
356,  145  Pac.  772;  Johnson  v.  Johnson, 
43  Okla.  582,  143  Pac.  670. 

71.  Kan. — Missouri  Pac.  Ry.  Co.  v. 
Henning,  48  Kan.  465,  29  Pac.  597; 
High  V.  Hill,  46  Kan.  96,  26  Pac.  456; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Bart- 
Ictt,  2  Kan.  App.  167,  43  Pac.  284.  Neb. 
Massillon  Engine  &  Thresher  Co.  r. 
Prouty,  65  Neb.  496,  91  N.  W.  384. 
Okla. — Johnson  v.  Johnson,  43  Okla. 
582,  143  Pac.  670. 

[a]  It  is  sufficient  if  the  bill  of  par- 
ticulars informs  the  defendant  clearly, 
though  informally  or  rudely,  what  the 
plaintiff  claims.  Olsson  r.  Lawrence 
Twp.,  93  Kan.  440,  144  Pac.  997. 

[b]  But  a  bill  of  particulars  is  fat- 
ally defective  where  it  does  not  state 
any  facts  showing  a  liability  on  the 
part  of  the  defendant  in  favor  of  the 
plaintiffs.  United  States  Fidelity  & 
Guaranty  Co.  v.  Alexander,  30  Okla. 
224,  120  Pac.  632. 


72.  Ark. — Loehridge  Dry  Goods  Co. 
V.  Daniels,  115  Ark.  423,  171  S.  W. 
863;  Morrison  v.  St.  Louis  &  S.  F.  R. 
Co.,  87  Ark.  424,  112  S.  W.  975;  Sparks 
V.  Robinson,  66  Ark.  460,  51  S.  W.  460; 
Brown  v.  Higgins,  45  Ark.  456;  Heart- 
man  V.  Franks,  36  Ark.  501;  Chowuing 
V.  Barnett,  30  Ark.  560.  Cal.— Stuart 
V.  Lander,  16  Cal.  372,  76  Am.  Dec. 
538.  Colo. — Lafitte  v.  Vanderwark,  41 
Colo.  270,  92  Pac.  694.  Ga.— Howell  v. 
Field,  70  Ga.  592.  111.— Steele  v.  Grand 
Trunk  June.  Ry.  Co.,  125  111.  385,  17 
N.  E.  483;  Dodge  v.  People,  113  111. 
491,  1  N.  E.  826;  Phillips  v.  Roberts,  90 
111.  492:  Allen  v.  Nichols,  68  111.  250; 
Jacksonville  v.  Block,  36  111.  507;  Dea- 
son  V.  McNeill,  133  111.  App.  304;  Scott 
".  Town  of  New  Boston,  26  111.  App. 
108.  la.— Finch  v.  Central  R.  R.  of 
Iowa,  42  Iowa  304;  "West  v.  Moody,  33 
Iowa  137;  Glidden  v.  Iligbee,  31  Iowa 
379;  Hall  v.  Monohan,  6  Iowa  216,  71 
Am.  Dec.  404,  1  Iowa  554;  Stone  v. 
Murphy,  2  Iowa  35;  Sinnamon  v.  Mel- 
lourn,  4  G.  Gr.  309;  Taylor  v.  Barber, 
2  G.  Gr.  350.  Mich.— Cook  v.  Dade,  158 
N.  W.  175;  Applebaum  v.  Goldman,  155 
Mich.  369,  121  N.  W.  288;  Lynch  V. 
Craney,  95  Mich.  199,  54  N.  W.  879; 
Hartford  v.  Holmes,  3  Mich.  464.  Minn. 
Rauen  v.  Burg,  38  Minn.  389,  37  N.  W. 
946.  Mo.— Byrne  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  75  Mo.  App.  36.  N.  Y. 
lintard  V.  Tackington,  10  Johns.  104; 
Williams  v.  Price,  2  Sand.  229,  3  Code 
Rep.  200;  Samuelson  r.  Mayer,  65  Misc. 
518,  120  N.  Y.  Supp.  75.  N.  C— Teal 
t.  Templeton,  149  N.  C.  32,  62  S.  E. 
737;  Little  v.  McCarter,  89  N.  C.  233. 
N.  D. — Chamberlain-Wallace  Co.  v. 
Akers,  26  N.  D.  395,  144  N.  W.  715; 
Whitney  v.  Ritz,  24  N.  D.  576,  140  N. 
W.  676.  Ore.— Whipple  v.  Southern  Pa- 
cific Co.,  34  Ore.  370,  55  Pac.  975.  S.  C 
Williams  v.  Irby,  15  S.  C.  458.  S.  D. 
Hilliard  v.  Loeb,  31  S.  D.  329,  140  N. 
W.  703;  Sinkling  v.  Illinois  Cent.  Ry. 
Co.,  10  S.  D.  560,  74  N.  W.  1029.  Tenn. 
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quired  to  he  in  writing  by  express  provision  of  statute  as  is  sometimes 
the  ease/^  Indeed,  some  statutes  require  the  statement  of  the  cause  of 
action  to  he  in  writing  in  all  cases  ;^*  others,  however,  require  it  only  in 
certain  forms  of  action, '^^  or  where  the  evidence  of  the  debt,  statement 
of  account  or  other  written  statement  of  the  cause  of  action  must  be 
lodged  with  the  justiee.^*^ 


Baker  v.  Allen,  2  Overt.  175.  Tex. 
Rector  v.  Orange  Rice  Mill  Co.,  100  Tex. 
591,  102  S.  W.  402;  Railway  v.  Ander- 
son, 85  Tex.  88,  19  S.  W.  1025;  Moore 
V.  Jordan,  67  Tex.  394,  3  S.  W.  317; 
Wertheimer  v.  Hargreaves  Printing  Co. 
(Tex.  Civ.  App.),  180  S.  W.  282;  Chi- 
cago. R.  I.  &  G.  Ry.  Co.  V.  Scott  (Tex. 
Civ.  App-),  156  S.  W.  294;  Wichita 
Falls  &  W.  Ry.  Co.  v.  Hamman  (Tex. 
Civ.  App.),  143  S.  W.  942;  Caldwell  f. 
Concho  Bldg.  &  L.  Assn.  (Tex.  Civ. 
App.),  131  S.  W.  625;  Wooley  f.  Cor- 
lev,  57  Tex.  Civ.  App.  229,  121  S.  W. 
1139;  Postal  Tel.  Co.  v.  Levy  &  Co. 
(Tex.  Civ.  App.),  102  S.  W.  134;  Frost 
f.  Byrd  (Tex.  Civ.  App.),  39  S.  W. 
127;  Sanger  v.  Noonan  (Tex.  Civ.  App.), 
27  S.  W.  1056;  Eastham  v.  Randolph,  3 
Wils.  Civ.  Cas.,  §115;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Huteheson  &  Carrington,  3 
Wils.  Civ.  Cas.,  §96;  Mensing,  Strat- 
ton  &  Co.  t.  Avres,  2  Wills.  Civ.  Cas. 
§562;  I.  &  G.  N.  R.  R.  Co.  -;;.  G.  W. 
Donalson  &  Co.,  2  Wills.  Civ.  Cas. 
§238;  Texas  &  P.  R.  R.  Co.  v.  Miller, 
1  White  &  W.  Civ.  Cas.  §262.  Wash. 
McCoy  V.  Bell,  1  Wash.  504,  20  Pac. 
595.  "  W.  Va. — Bachinsky  v.  Federal 
Coal  &  Coke  Co.,  90  S.  E.  227;  Poole  v. 
Dilworth,  26  W.  Va.  583.  Wis.— Deh- 
nel  V.  Komrow,  37  Wis.  336;  Parish  v. 
Gilmoro,  33  Wis.  608;  Hamlin  v.  Haight, 
32  Wis.  237;  Swineford  r.  Pomeroy,  16 
Wis.  553;  Lester  v.  French,  6  Wis.  580; 
Maynard  v.  Tidball,  2  Wis.  34. 

fa]  On  all  matters  provable  under 
the  common  counts  in  assumpsit,  an  oral 
declaration  is  sufficient  in  a  justice 
court,  especially  when  amplified  with  a 
hill  of  particulars.  Copas  v.  Anglo- 
American  Prov.  Co.,  73  Mich.  541,  41 
N     W.   690. 

[b]  Oral  pleadings  are  permissible 
in  a  replevin  suit  before  a  justice  of 
the  peace,  and  where  they  are  resorted 
to  nothing  is  looked  to  but  matters  of 
substance.  Smith  v.  Dodge,  37  Mich. 
354. 

[e]  On  appeal  to  a  higher  court, 
however,  a  written  complaint  may  be 
required.  See  Swineford  v.  Pomeroy, 
16  Wis.  553,  and  infra,  IV,  J. 
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73.  See  the  statutes,  and  the  follow- 
ing: Idaho. — Rabb  v.  North  American 
Ace.  Ins.  Co.,  28  Idaho  321,  154  Pac. 
493.  Ore.— Stanley  r.  Rachofsky  & 
Son,  50  Ore.  472,  '93  Pac.  354.  Tenn. 
Neville  v.  Northcutt,  7  Coldw.  294; 
Wood  V.  Hancock,  4  Humph.  465.  Tex. 
Railway  f.  Anderson,  85  Tex.  88,  19  S. 
W.  1025;  Wichita  Falls  &  W.  Ry.  Co. 
V.  Hamman  (Tex.  Civ.  App.),  143  S.  W. 
942;  Sanger  v.  Noonan  (Tex.  Civ. 
App.),  27  S.  W.  1056;  I.  &  G.  N.  R.  R. 
Co.  f.  G.  W.  Donalson  &  Co.,  2  Wills. 
Civ.  Cas.  §238;  Texas  &  P.  R.  R.  Co. 
V.  Miller,  1  White  &  W.  Civ.  Cas.  §262. 
Utah.— McMillan  v.  Forsythe,  47  Utah 
571,  154  Pac.  959. 

See  also  infra,  this  section. 

[a]  Where  the  statute  requires  the 
statement  of  the  cause  of  action  to  be 
in  ■writing,  the  great  liberality  allowed 
in  pleadings  in  justice  court  does  not 
dispense  with  such  a  pleading.  Green- 
burg  r.  Massey,  90  Miss.  121,  43  So.  1; 
Thomas  r.  Shell,  76  Miss.  556,  24  So. 
876;  Smith  v.  Dunn,  26  N.  J.  L.  212. 

74.  See  the  statutes,  and  Idaho. 
Rabb  V.  North  American  Ace.  Ins.  Co., 
2S  Idaho  321,  154  Pac.  493.  Ind.— The 
United  States  Express  Co.  v.  Keefer, 
50  Irid.  263;  Crocker  V.  Hoffman,  48 
Ind.  207.  Kan.— Gen.  St.,  1909,  §6435; 
Wooster  v.  McKinley,  1  Kan.  317.  Nev. 
Slate  ex  rel.  Guttery  v.  Langan,  36  Nev. 
577,  137  Pac.  517.  Okla.— Rev.  Laws, 
1910,  §5414;  Brewer  r.  Black,  5  Okla. 
57,  47  Pac.  1089.  Utah.— McMillan  v. 
Forsvthe,  47  Utah  571,  154  Pac.  959; 
Salt  Lake  Coffee  &  Spice  Co.  v.  Dis- 
trict Court,  44  Utah  411,  140  Pac.  666; 
State  V.  District  Court,  39  Utah  1,  114 
Pac.   143. 

75.  See  the  statutes,  and  Cal. 
Minturn  v.  Burr,  20  Cal.  48;  Sullivan 
t:  Cary,  17  Cal.  80.  111.— Steele  v. 
Grand  Trunk  Junct.  Ry.  Co.,  125  111. 
385,  17  N.  E.  483;  Redfern  v.  Bothani, 
70  111.  App.  253.  Ind. — Beineke  v. 
Wurgler,  77  Ind.  468.  N.  D. — Whitney 
V.  Ritz,  24  N.  D.  576,  140  N.  W.  676. 
Tex. — Rector  v.  Orange  Rice  Mill  Co., 
100  Tex.  591,  102  S.  W.  402. 

76.  See  the  statutes,  and  Greenburg 
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A  statute  which  provides  that  a  justice  of  the  peace  shall  reduce 
oral  pleadings  to  writing  is  directory  only,  and  a  failure  to  comply 
therewith  will  not  prejudice  the  rights  of  the  party  ;^'^  nor  does  jurisdic- 
tion depend  upon  a  compliance  with  a  statute  requiring  a  pleading  to 
be  written.'^* 

(V.)  In  Particular  Classes  of  Actions.  —  (A.)  Generally.  —  Where  a 
formal  declaration  or  statement  of  a  particular  cause  of  action  is  made 
in  justice's  court,  it  should  generally  follow  the  requirements  for  a 
valid  declaration  or  complaint  in  such  classes  of  actions.'^^  Except  that 
a  greater  liberality  is  generally  indulged  in  pleadings  in  justice's 
eourt,^*'  there  is  usually  little  difference  in  the  pleadings  in  such  cases.^^ 
While  in  an  action  for  damages,  based  upon  the  negligence  of  defend- 
ant, the  complaint  may  set  up  the  specific  acts  of  negligence  relied 
upon,^"  it  has  been  held  under  some  circumstances  that  it  is  not  neces- 
sary that  the  plaintiff  should  do  so,*^'  great  liberality  being  allowed  in 
justice's  court  in  this  respect;^*  in  fact,  a  judgment  has  been  sustained 
on  a  complaint  containing  no  allegations  of  negligence  whatever,  where 
no  objection  was  raised  till  after  verdict/''^    Special  damages  need  not 


V.  Massey,  90  Miss.  121,  43  So.  1; 
Thomas  v.  Shell,  76  Miss.  556,  24  So. 
876. 

Written  instrument  constituting  the 
basis  of  the  cause  of  action  as  suffi- 
cient pleading,  see  supra,  III,  K,  2,  b, 
(II). 

77.  West  r.  Moody,  33  Iowa  137; 
Sinnamon  r.  Melbourn,  4  G.  Gr.  (Iowa) 
309;  Eddv  v.  Manshaun,  42  Mich.  532, 
4  N.  W.  286. 

78.  Whitney  v.  Ritz,  24  N.  D.  576, 
140  N.  \V.  676"^;  Browne  v.  Hazeltine,  9 
S.  D.  524,  70  N.  W.  648. 

79.  See  generally  the  specific  titles 
in   this  work. 

80.  See  supra,  III,  K,  1;  III,  K,  2,  b. 

81.  See  infra,  this  section. 

fa]  Thus,  (1)  if  the  suit  be  for 
breach  of  a  warranty  in  a  contract,  the 
declaration  must  show  the  nature  of 
the  warranty  and  state  the  breach 
(Smith  V.  Hobart,  43  Mich.  465,  5  N. 
W.  666.  See  also  Bessemer  lee  Deliver- 
ing Co.  f.  Brannon,  138  Ala.  157,  35  So. 
56),  (2)  but  if  it  be  for  damages  for 
a  breach  of  contract,  it  is  enough  to 
declare  generally  for  the  breach,  re- 
ferring to  the  contract  in  such  terms  as 
to  identify  it.  Smith  v.  Kerr,  3  N.  Y, 
144. 

82.  See  Cleveland,  C,  C.  &  St.  L. 
Ey  Co.  V.  Moore,  45  Ind.  App.  58,  90 
N.  E.  93,  wherein  the  complaint  alleged 
that  defendant  railroad  company  neg- 


ligently ran  its  engine  against  plain- 
tiff's horse  and  wagon,  at  a  speed  in 
violation  of  the  city  ordinance,  when 
defendant  knew  or  should  have  known 
of  the  danger,  and  without  any  negli- 
gence   on   plaintiff's   part. 

83.  Georgia,  S.  &  F.  Ey.  Co.  v.  Oli- 
ver, 6  Ga.  App.  308,  64  S.  E.  1007, 
holding  that  in  a  suit  in  a  justice's 
court  for  the  killing  of  live  stock 
through  the  negligence  of  the  employes 
of  the  railroad  company  in  the  opera- 
tion of  its  trains,  it  is  not  necessary  to 
set  out  the  particular  acts  of  negli- 
gence. 

As  to  pleading  negligence  generally, 
see  the  title  "Negligence." 

84.  See  the  following:  Witting  v. 
St.  Louis  &  S.  F.  Ry.  Co.,  101  Mo.  631, 
14  S.  W.  743,  20  Am.  St.  Rep.  636,  10 
L  R.  A.  602;  Martin  v.  Butler  County 
R.  Co.,  175  Mo.  App.  464,  161  S.  W. 
631;  Lee  v.  Western  Union  Tel.  Co.,  51 
Mo.  App.  375;  Polhans  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  45  Mo.  App.  153. 

[a]  General  allegation  of  negligence 
sufficient.  Dalton  v.  United  Ry.  Co., 
134  Mo.  App.  392,  114  S.  W.  561;  Long 
f.  Nute,  123  Mo.  App.  204,  100  S.  W. 
511. 

85.  Polhans  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  115  Mo.  535,  22  S.  W.  478; 
Webster  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
57  Mo.  App.  451;  Polhans  v.  Atchison, 
T.   &  S.  F.   R.   Co.,  45   Mo.   App.   153; 
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be  specially  pleaded  in  .jnstiee's  cotirt  according  to  some  aiithoritips.^" 
-(B.)  Actions  for  Violation  of  Ordinances  or  Statutes.  — A  complaint 
in  justice's  court  for  the  violation  of  a  city  ordinance,  constituting  a 
civil  action,  need  not  negative  the  exceptions  contained  in  such  ordi- 
nance," or  set  ont  the  ordinance  either  in  substance  or  by  copy,  it  be- 
ing sufficient  to  describe  it  by  its  section  number  and  date  of  adoption.''-'' 
Rut  a  complaint  should  recite  a  state  statute  under  which  it  alleges 
the  cause  of  action  sued  on  arose,^^  though  in  raising  a  constitutional 
question,  it  is  not  necessary  to  state  the  article  and  section  infringed, 
if  the  principle  is  stated/-"^*  In  some  jurisdictions  such  a  complaint  is 
required  by  statute  to  be  filed  under  oath  or  affirmation.^^ 

(C.)  In  Replevin.  —  In  an  action  in  replevin,  the  complaint  is  suffi- 
cient if  it  alleges  that  the  plaintiff  is  lawfully  entitled  to  the  immediate 
possession  of  the  property,  that  the  defendant  has  possession  without 
right,  and  that  he  unlawfully  detains  the  same  from  plaintiff.''-  The 
allegation  of  a  wrongful  taking  or  detention  of  the  property  is  essen- 
tial.^" The  affidavit  and  statement  of  the  cause  of  action  in  replevin 
may  be  combined  in  the  form  of  a  verified  statement.^* 

(D.)  In  Attachment.  — An  affidavit  for  attachment,  in  an  action  be- 
fore a  justice  of  the  peace,  containing  the  statements  required  by  stat- 
ute as  such,  answers  the  purpose  of  a  complaint  in  many  states.^^ 

(VI.)  Of  Allegations  as  to  Time,  Place,  Injury  and  Description  of  Property. 
The  statement  of  a  particular  cause  of  action  in  justice's  court  need 
only  contain  such  allegations  wnth  respect  to  matters  of  time,^®  and 


St.  Louis  S.  W.  Ry.  Co.  v.  Denson  (Tex. 
Civ.  App.),  26  S.  W.  265. 

86.  Lee  v.  "Western  Union  Tel.  Co., 
51  Mo.  App.  375;  Glenville  v.  St.  Louis 
R.  Co.,  51  Mo.  App.  629;  Western 
Union  Tele.  Co.  v.  Huffstutler  (Tex. 
Civ.  App.),  188  S.  W.  455.  But  see 
Whittaker  v.  Louisville  &  N.  R.  Co., 
132  Tenn.  576,  179  S.  W.  140. 

87.  Smith  r.  City  of  New  Albany, 
175  Inrl.  279,  93  N.  E.  73;  White  v.  Nep- 
tune City,  56  N.  J.  L.  222,  28  Atl.  378. 

88.  City  of  Goshen  r.  Kern,  63  Ind. 
468,  30  Am.  Rep.  234;  Pittsburgh  v. 
Madden,  14  Pa.  Co.  Ct.  120. 

Pleading  ordinances  generally,  see 
the  title  "Municipal  Corporations." 

[a]  The  rule  (1)  that  ordinances  of 
a  municipality  or  county  are  recog- 
nized as  private  statutes,  and  must  be 
pleaded  as  such,  does  not  apply  to  a 
justice's  court,  vested  with  jurisdic- 
tion to  enforce  such  ordinances  (Ex 
parte  Hansen,  158  Cal.  494,  111  Pac. 
528;  O'Callaghan  v.  Booth,  6  Cal.  63), 
(2)  but  the  complaint  in  such  actioa 
roust  accurately  inform  the  defendant 
of  the  exact  charge  against  him.  Cort- 
land V.  Howard,  1  App.  Div.  131,  37  N. 
Y.  Supp.  843,  73  N.  Y.  St.  56. 
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89.  Achey  v.  Hull,  7  Mich.  423; 
State  V.  Childs,  109  Wis.  233,  85  N.  W. 
374. 

90.  Porter  v.  Charleston  &  S.  Rv. 
Co.,  63  S.  C.  169,  41  S.  E.  108,  90  Am. 
St.  Rep.   670. 

91.  White  v.  Neptune  City,  56  N.  J. 
L.  222,  28  Atl.  378. 

92.  Ark.— Climer  v.  Avlor,  123  Ark. 
510,  185  S.  W.  1097.  Mo.— Harmon  v. 
Jden,  88  Mo.  App.  314.  N.  Y.— Button 
V.  Lusk,  57  Hun  589,  10  N.  Y.  Supp. 
582. 

See  generally  the  title   "Replevin." 

93.  Howe  Sewing  Machine  Co.  v. 
Haupt,  7  Daly   (N.  Y.)   108. 

[a]  Failure  to  aver  such  facts 
cured  by  adequate  statements  in  the 
affidavit.  Ark. — Hanner  v.  Bailey,  30 
Ark.  681.  Ind. — Andre  v.  Johnson,  6 
Elackf.  188;  Perkins  v.  Smith,  4  Blackf. 
299.  Neb.— Hill  v.  Wilkinson,  25  Neb. 
103,  41  N.  W.  134.  Okla.— Scott  v. 
Jones,  7  Okla.  42,  54  Pac.  308. 

94.  Studebaker  Bros.  Mfg.  Co.  v. 
Davis,  137  Mo.  App.  58,  119  S.  W.  532. 

95.  See  supra,  III,  I,  14,  a. 

96.  State  v.  Brathovde,  81  Minn. 
501,  84  N.  W.  340;  Vanguilder  v.  Stull, 
10  N.  J.  L.  233. 
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plaee,^'  or  as  to  the  nature  and  extent  of  any  injury  to  property  relied 
upon  as  constituting  a  cause  of  aetion,^^  or  as  to  its  ownership^^  or 
description/  as  are  necessary  to  render  it  sufficiently  intelligible  to 
show  the  court  that  the  plaintiff  has  a  legal  cause  of  action,-  establish 
jurisdiction,^  and  advise  the  defendant  as  to  the  nature  of  the  demand, 
and  bar  another  action  on  the  same  cause.* 

3.  Plea,  Answer  or  Counterclaim.  —  a.  Necessity  for  Pleading  hy 
Defendant.^  —  Some  pleading  by  the  defendant  by  way  of  answer  is 
required  to  raise  the  issues  in  the  case,''  and  to  support  a  judgment  in 
his  favor,'^  though  the  mere  appearance  of  the  defendant,^  or  the  tiling 
of  a  special  plea,^  is  under  many  authorities,  held  to  be  equivalent  to 
filing  a  plea  of  general  denial ;  and  generally  no  formal  pleading  is 
required/^ 

Where  a  defendant  tiles  a  formal  answer,  it  will  limit  the  issues,  as 
under  the  rules  of  pleading  in  courts  of  record." 


[a]  In  an  action  of  assumpsit  in 
justice  court  an  allegation  of  time  is 
necessary.  Vanguilder  t.  Stull,  10  N. 
J.  L.  233;  Timmerman  v.  Morrison,  14 
Johns.  (N.  Y.)   369. 

[b]  In  a  suit  on  a  contract  in  which 
time  is  tlie  essence  thereof,  no  recovery 
based  upon  a  ■waiver  of  the  time  cov- 
enants can  be  had,  unless  such  waiver 
be  alleged  and  proved,  except  as  to 
policies  of  insurance.  St.  Louis  Trust 
Co.  V.  American  Real  Est.  &  Ins.  Co.,  82 
Mo.  App.  260.  See  McCullough  v.  Phoe- 
uix  Ins.  Co.,  113  Mo.  606,  21  S.  W.  207; 
Ehrlich  v.  Aetna  Life  Ins.  Co.,  103  Mo. 
231,  15  S.  W.  530;  Lanitz  r.  King,  93 
Mo.  513,  6  S.  W.  263. 

[c]  The  date  at  the  head  of  an  ac- 
count sued  on  does  not  preclude  the 
plaintiff  from  proving  the  time  when 
the  various  items  accrued.  Mooney  v. 
Williams,    15   Mo.   442. 

97.  State  f.  Brathovde,  81  Minn. 
501,  84  N.  W,  340;  Timman  f.  Mc- 
Meekin,  42  S.  C.  311,  20  S.  E.  36. 

98.  Duffy  r.  Howard,  77  Ind.  182. 

99.  Duffy  r.  Howard,  77  Ind.  182. 

1.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Argenbright,  98  Ind.  254. 

2.  Dougherty  v.  Anderson,  3  N.  J. 
L.  428;  Tinman  r.  McMeekin,  42  S  C. 
311,  20   S.   E.   36. 

[a]  In  an  action  for  cutting  and  re- 
moving timber,  time,  place  and  circum- 
stances must  be  stated.  Dougherty  v. 
Anderson,   3   N.   J.   L.   428. 

3.  Tinman  r.  McMeekin,  42  S.  C. 
311,  20  S.   E.  36. 

4.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Zink,  92  Ind.  406;  Dougherty  v.  Ander- 
son,  3   N.   J.   L.   428. 


5.  Necessity  for  pleadings  in  jus- 
tice's court  generally,  see  supra,  III, 
K,   1. 

6.  Moore  v.  Jordan,  67  Tex.  394,  3 
S.  W.  317. 

7.  Longacre  Colliery  Co.  v.  Creel,  57 
W.  Va.  347,  50  S.  E.  430. 

8.  Ga. — Heyward  v.  Field,  95  Ga. 
714,  22  S.  E.  653;  O'Connor  v.  United 
States,  11  Ga.  App.  246,  75  S.  E.  110. 
Ind.— Logansport,  C.  &  S.  W.  Ry.  Co.  v. 
Braden,  53  Ind.  234.  la.— WesJ;  r. 
Moodv,  33  Iowa  137;  Sinnamon  v.  Mel- 
bourn,  4  G.  Gr.  309.  Mo.— Rico  v.  Pet- 
ers (Mo.  App.),  185  S.  W.  752;  Adler 
r.  Planters'  Hotel  Co.  (Mo.  App.),  181 
S.  W.  1062;  Vance  t:  McHugh,  187  Mo. 
App.  708,  173  S.  W.  80;  Laughlin  r. 
.Joplin,  161  Mo.  App.  161,  142  S.  W. 
786;  Barr  v.  Lake,  147  Mo.  App.  252, 
126  S.  W.  755;  Melican  v.  Missouri- 
Edison  Electric  Co.,  90  Mo.  App.  595; 
Lewis  V.  Baker,  24  Mo.  App.  682.  N.  M. 
Crolot  V.  Maloy,  2  N.  M.  198.  N.  Y. 
Post  Pub.  Co.  V.  Bennett,  164  App. 
Div.  633,  149  N.  Y.  Supp.  867.  Ore. 
Contra,  Whipple  r.  Soutliern  Pac.  Co., 
34  Ore.  370,  55  Pac.  975. 

9.  Howard  r.  Kisling,  15  Ind.  S3; 
M'Hattou  V.  Bates,  4  Blackf.  (Ind.)  63. 

10.  See  supra,  III,  K,  1. 

Form  and  sufficiency  of  answer,  see 
infra,  III,  K,  3,  e. 

11.  Ark. — Heeht  v.  Caughron,  46 
Ark.  132.  Kan. — Royal  Fraternal  Un- 
ion r.  Crosier,  70  Kan.  85,  78  Pac.  162. 
Miss. — Currie  v.  Chambers,  3  So.  412. 
Mo. — Bowen  r.  Buckner  (Mo.  App.), 
183  S.  W.  704.  N.  M.— Board  of  Edu- 
cation of  Santa  Fe  v.  Astler,  21  N.  M. 
1,  151  Pac.  462.    Okla.— Standard  Fash- 
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b.  Time  for  hiterposing  Defenses.  —  This  matter  depends  larg:ely 
upon  the  local  practiee  of  the  jurisdiction  in  which  the  suit  is  brought." 
In  some  jurisdietions,  defenses  must  be  pleaded  on  the  return  day,  at 
the  time  of  joining  issue/-''  at  the  first  term  of  the  case,^*  or  at  least 
before  the  commencement  of  the  trial. ^^  If  a  defendant  fails  to  appear 
on  the  return  day  of  the  summons  and  join  issue/^  or  having  omitted 
to  plead  on  the  return  day,  consents  to  an  adjournment  beyond  the 
time  limited  for  pleading,  he  loses  his  right  to  answer.^''  But  if  a  de^ 
fendant  appears  before  the  justice  on  the  return  day  of  the  summons, 
before  judgment  is  rendered,  and  asks,  while  plaintiff  is  present,  to  be 
allowed  to  answer,  it  is  error  for  the  justice  to  refuse  to  permit  him 
to  do  so;^^  and  it  is  an  abuse  of  judicial  discretion  for  a  justice  to  re- 
fuse to  allow  a  defendant  to  answer  and  defend  even  after  plaintiff  has 
begun  to  examine  witnesses  in  proof  of  his  claim. ^' 

c.  Form  and  Sufficiency  of  Answer  Generally. ^°  —  An  answer  in  a 


ioB  Co.  f.  Morgan,  149  Pac.  1160;  John- 
son V.  Acme  Harvestirig  Mach.  Co.,  24 
Okla.  468,  103  Pac.  638.  Tex.— Hous- 
ton, E.  &  W.  T.  K.  Co.  V.  Eastern  Texas 
R.  Co.,  57  Tex.  Civ.  App.  488,  122  S. 
W.  972. 

See  generally  the  title  "Variance 
and  Failure  of  Proof." 

That  person  who  pleads  formally 
hound  thereby  though  such  pleadings 
are  unnecessary,  see  generally  supra, 
III,  K,  1. 

[a]  The  issues  raised  hy  both  the 
original  and  an  amended  answer  will 
be  considered  on  the  trial.  Van  Curen 
t.  Switzer,  58  Hun  602,  11  N.  Y.  Supp. 
263. 

12.  See  the  statutes. 

[a]  A  party  arrested  and  brought 
before  a  justice  on  a  civil  warrant  is 
entitled  to  a  reasonable  time  to  plead. 
Meddaugh  v.  Williams,  48  Mich.  172,  12 
N.  W.  34. 

13.  See  the  cases  cited  infra,  this 
note. 

[a]  Pleas  in  Bar. — Morgan  v.  May- 
or, etc.  of  Cohutta,  120  Ga.  423,  47 
S.  E.  971;  Dexter  f.  Hazen,  10  Johns. 
(N.  Y.)   246. 

[b]  The  Answer  of  a  Garnishee. 
Jamison  v.  H.  K.  Mulford  Co.,  108  Miss. 
639,  67  So.  148;  Gulf  &  S.  I.  R.  Co. 
V.  Ramsey,  98  Miss.  863,  54  So.  440. 

[c]  Adjournments. — Where,  on  the 
return  day,  the  hearing  is  properly  ad- 
journed, defendant  may  answer  on  the 
day  to  which  the  adjournment  is  taken. 
Nohre  v.  Wright,  98  Minn.  477,  108 
N.  W.  865;  O'Brien  v.  Pomroy,  22 
Minn.  130.  And  see  Quaker  Creamery 
Co.  V.  Carlson,  124  Minn.  147,  144  N. 
W.  449. 
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14.  Morgan  v.  Mayor,  etc.  of  Cohut- 
ta, 120  Ga.  423,  47  S.  E.  971;  Morgan 
V.  Prior,  110  Ga.  791,  36  S.  E.  75;  Hev- 
wood  r.  Field,  95  Ga.  714,  22  S.  E.  653; 
O'Connor  v.  United  States,  11  Ga.  App. 
246,  75  S.  E.  110;  Smith  v.  Chivers,  6 
Ga.  App.  154,  64  S.  E.  493. 

15.  Ga.— Odell  v.  Meacham,  114  Ga. 
910,  41  S.  E.  41;  O'Connor  v.  United 
States,  11  Ga.  App.  246,  75  S.  E.  110. 
lU.— Bates  r.  Bulkley,  7  111.  389.  Minn. 
Holgate  V.  Broome,  8  Minn.  243.  N.  C. 
Love  r.  Huffines,  151  N.  C.  378,  66  S.  E. 
304. 

16.  Pickert  f.  Dexter,  12  Wend.  (N. 
Y.)  150;  Stanley  v.  Rachofsky  &  Son, 
50  Ore.  472,  93  Pac.  354. 

[a]  Where  a  plaintiff  fails  to  take 
a  default  against  a  defendant  for  fail- 
ure to  appear  when  required,  the  lat- 
ter may  file  a  plea  of  privilege  and 
have  it  acted  on.  Landa  v.  Moody 
(Tex.  Civ.  App.),  57  S.  W.  51. 

17.  O'Brien  v.  Pomroy,  22  Minn. 
130;  Holgate  v.  Broome,  *8  Minn.  243; 
Lowther  v.  Crummie,  8  Cow.  (N.  Y.) 
87,  except  on  payment  of  costs. 

18.  Ala. — Wagnon  v.  Turner,  73  Ala. 
197.  Ark.— Buffington  v.  Sipe,  53  Ark. 
235,  13  S.  W.  763.  Kan.— West  v. 
Rice,  4  Kan.  563.  N.  Y.— Sweet  v. 
Coon,  15  Johns.  86;  Thompson  v.  Sher- 
idan,  80   Hun  33,   29   N.  Y.  Supp.   868. 

19.  Dotv  V.  Campbell,  1  How.  Pr. 
N.  S.  (N."^Y.)  101.  But  see  Snell  v. 
Loucks,  11  Johns.  (N.  Y.)  69,  holding 
that  a  plea  was  properly  refused  by 
the  justice,  as  too  late,  after  a  de- 
fault. 

20.  Form  and  sufficiency  of  answers 
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justice's  court  denying  generally  the  allegations  of  the  complaint  will 
usually  be  held  to  be  sufhcient.^"^  where  any  formal  answer  is  required 
to  be  filed ;-  and  any  statement  which  fairly  apprises  the  plaintiif  as 
to  what  the  defense  will  be,  will  be  upheld.^^*  The  answer  need  not  be 
written, 2*  unless  required  by  statute  to  be  in  such  forra.^^ 

Under  some  statutes  any  matter^''  in  bar  may  be  presented  under  the 


generally,  see  2  Standard  Proc.  1,  et 
seq. 

21.  CaL— Sullivan  v.  Gary,  17  Cal. 
80.  la.— Blake  r.  Graves,  18  Iowa  312; 
Freibertsheyser  v.  Rischatch,  10  Iowa 
587.  Mass. — Williams  v.  Root,  14  Mass. 
273.  Mich.— Whittle  v.  Bailes,  65  Mich. 
640,  32  N.  W.  874.  Miss.— Currie  v. 
Chambers,  3  So.  412.  Mo.— McFall  v. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.). 
185  S.  W.  1157.  N.  y.— Bell  v.  Davis, 
8  Barb.  210.  Okla.— Rogers  v.  Hall,  46 
Okla.  773,  149  Pac.  878.  Tex.— Collins 
V.  Dignowity,  8  S.  W.  326;  Low  v. 
Griffin   (Tex.  Civ.  App.),  41  S.  W.  73. 

As  to  denials  generally,  see  the  title 
"Denials." 

22.  Kan. — Royal  Fraternal  Union  r. 
Crosier,  70  Kan.  85,  78  Pac.  162.  Mo. 
McFall  V.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.),  185  S.  W.  1157.  Okla. 
Standard  Fashion  Co.  v.  Morgan,  149 
Pac.  1160;  Johnson  v.  Acme  Harvest- 
ing Mach.  Co.,  24  Okla.  468,  103  Pac. 
638. 

23.  Eddy  v.  Manshaun,  42  Mich.  532, 
4  N.  W.  286. 

24.  Ala. — Noles  v.  Marable,  50  Ala. 
366.  Ark.— Texas  &  St.  L.  Ry.  Co. 
V.  Hall,  44  Ark.  375.  111.— Zuel  v.  Bow- 
en,  78  111.  234;  Stockon  v.  Loehnitt, 
31  111.  App.  214.  la. — Freibertsheyser 
V.  Rischatch,  10  Iowa  587.  Kan. — Doug- 
lass V.  Easter,  32  Kan.  496,  4  ,  Pac. 
1034;  Wagstaff  v.  Challiss,  29  Kan.  505; 
Ziegler  v.  Osborn,  23  Kan.  464.  Mass. 
Wilbur  V.  Taber,  9  Gray  361.  Mich. 
Eddy  V.  Manshaun,  42 'Mich.  532,  4 
N.  W.  286.  Miss. — Currie  v.  Chambers, 
3  So.  412.  Mont.— Budd  v.  Power,  8 
Mont.  380,  20  Pac.  820.  Neb.— Mul- 
lins  V.  South  Omaha  Street  Fair  Assn., 
5  Neb.  (Unof.)  572,  99  N.  W.  521. 
N.  J.— Mintas  v.  White,  3  N.  J.  L. 
531;  Freeman  v.  Marsh,  3  N.  J.  L.  358; 
Bray  v.  Van  Note,  2  N.  J.  L.  143. 
N.  "m. — Board  of  Education  of  Santa 
Fe  V.  Astler,  21  N.  M.  1,  151  Pac.  462. 
Okla. — Standard  Fashion  Co.  v.  Mor- 
gan, 149  Pac.  1160.  S.  C— Williams 
V.  Irby,  15  S.  C.  458.     Tenn.— Neville 


r.  Northcutt,  7  Coldw.  294;  Richardson 
V,  Cato,  9  Humph.  464.  Tex.— Houston, 
E.  &  W.  T.  R.  Co.  V.  Eastern  Texas 
R.  Co.,  57  Tex.  Civ.  App.  488,  122  S. 
W.  972;  Low  v.  Griffin  (Tex.  Civ. 
App.),  41  S.  W.  73;  Etheridge  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ. 
App.),  39  S.  W.  204. 

[a]  A  plea  of  breach  of  warranty 
need  not  be  in  writing.  Casey  v. 
Crane  &  Co.,  122  Ga.  318,  50  S.  E. 
92. 

25.  Mont.— Pincus  v.  Dowd,  11  Mont. 
88,  27  Pac.  393.  N.  Y.— Sage  v.  Barnes, 
9  Johns.  365.  Ore.— Stanley  v.  Rachof- 
sky  &  Son,  50  Ore.  472,  93  Pae.  354. 
Tenn. — Crutchfield  v.  Durando,  3  Lea 
68;  Neville  v.  Northcutt,  7  Coldw.  294; 
Wood  V.  Hancock,  4  Humph.  465. 

26.  See  the  following:  Mass.— Wil- 
liams V.  Root,  14  Mass.  273.  Miss. 
Currie  v.  Chambers,  3  So.  412.  Mo. 
Avil  Publishing  Co.  v.  Bradford,  121 
Mo.  App.  577,  97  S.  W.  238;  Helm  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  App.  419, 
72  S.  W.  148.  N.  H.— Colby  v.  Stevens, 
38  N.  H.  191. 

See  also  7  Standard  Proc.  31. 

[a]  Thus  (1)  breach  of  an  implied 
warranty  (Kennard  v.  Brough,  64  Ind. 
23),  (2)  the  fact  and  defense  of 
coverture  (Davis  v.  Grater,  62  Ind. 
408),  (3)  the  defense  of  payment  (Hill 
V.  Sleeper,  58  Ind.  221)  need  not  be 
specially  pleaded. 

[b]  Nor  need  want,  illegality,  or 
failure  of  consideration  be  specially 
pleaded.  Ark. — Greer  v.  George,  8  Ark. 
131;  Howell  V.  Vinsant,  7  Ark.  146. 
Ind. — Kennard  v.  Brough,  64  Ind.  23; 
Davis  V.  Grater,  62  Ind.  408;  Riggs  V. 
Adams,  12  Ind.  199.  Mo.— Rico  v. 
Peters  (Mo.  App.),  185  S.  W.  752. 

[c]  Contributory  negligence  is  ava,il- 
able  as  a  defense  without  a  special 
plea  thereof.  Melican  v.  Missouri- 
Edison  Electric  Co.,  90  Mo.  App.  595. 

[d]  A  discharge  in  bankruptcy  need 
not  be  pleaded  in  a  justice's  court  in 
order  to  set  it  up  as  a  defense.     Van 
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general  issue  or  denial,  except  title  to  real  estate;"  but  under  others, 
it  is  required  that  all  affirmative  defenses  shall  be  set  up  by  specific 
averments.^^ 

Every  reasonable  intendment  will  be  indulged  in  favor  of  the  answer 
as  against  a  general  demurrer.^^ 

d.  Pleading  Special  Defenses.  —  (I-)  Generally.  —  The  statutes  of 
some  states  provide  that  a  defendant  may  plead  any  matter  of  defense 
in  a  justice's  court  which  would  be  allowed  to  suits  in  the  superior 
courts.^" 

Under  some  statutes,  a  party  is  not  allowed  to  deny  the  execution, 
assignment,  or  indorsement  of  a  written  instrument  sued  on  or  offered 
as  a  set-off,  except  under  oath  or  by  a  written  affidavit,^^  filed  at  the 
time  of  answering  or  pleading  to  the  demand,^^  and  upon  written  notice 
given  to  the  plaintiff.^^  The  affidavit  presenting  the  issue  is  itself  a 
sufficient  plea  of  the  defense,  however.^*  Similarly,  the  denial  of  a 
party's  joint  liability  on  a  written  instrument  sued  on  in  justice's 


Doren  v.  Gaston,  52  N.  J.  L.  321,  19 
Atl.  608. 

[e]  The  existence  of  a  corporation 

(1)  may  ordinarily  be  put  in  issue  by 
a  defendant  without  a  written  denial 
of  any  kind  (American  Sales  Book 
Co.  V.  Wemple,  168  111.  App.  639;  Stan- 
ley V.   Farmers'   Bank,   17   Kan.   592); 

(2)  but  the  statutes  of  some  states  re- 
quire that  a  denial  of  the  existence  of 
a  corporation  must  be  verified,  and  con- 
tain an  affirmative  allegation  that  the 
adverse  party  is  not  a  corporation 
(Post  Pub.  Co.  r.  Bennett,  164  App. 
Div.  633,  149  N.  Y.  Supp.  867;  Strooek 
Plush  Co.  V.  Talcott,  129  App.  Div. 
14,  113  N.  Y.  Supp.  214;  McElwee  Mfg. 
Co.  V.  Trowbridge,  68  Hun  28,  22  N.  Y. 
Supp.  674,  52  N.  Y.  St.  64  [for- 
eign as  well  as  domestic  corporations 
are  covered  by  this  provision  of  the 
code]);  Erie  &  J.  R.  Co.  v.  Brown, 
57   Misc.    164,   107   N.   Y.   Supp.   983. 

[f]  A  special  defense  which  is  not 
responsive  to  any  matter  pleaded  by 
the  plaintiff  cannot  be  set  up  under  a 
general  denial.  Eoyal  Fraternal  Union 
V.  Crozier,  70  Kan.  85,  78  Pac.  162; 
Pegg  V.  Bidleman,  5  Mich.  26. 

[g]  Admissions, — (1)  A  defendant 
admits  the  character  in  which  the 
plaintiff  sues  when  he  pleads  the  gen- 
eral issue.  Carpenter  v.  Whiteman,  15 
Johns.  (N.  Y.)  208.  (2)  An  answer 
of  payment  operates  as  an  admission 
of  the  making  and  performance  of  the 
contract  (De  CouYcy  v.  Spalding,  3 
Code  Eep.  [N.  Y.]  16),  (3)  or  the  ac- 
curacy of  the  account  sued  on,  under 
a  statute  declaring  every  material  al- 
legation in  a  complaint  shall  be  taken 
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as  true  unless  specifically  denied. 
Young  V.  Moore,  2  Code  Rep.  (N.  Y.) 
143. 

27.  Otis  V.  Ellis,  78  Me.  75,  2  Atl. 
851;    Colby  v.   Stevens,   38   N.  H.   191. 

28.  Minn. — Harm  r.  Davies,  79  Minn. 
311,  82  N.  W.  585.  Mo.— Barr  v.  Lake, 
147  Mo.  App.  252,  126  S.  W.  755. 
Wis.— Schultz  r.  Frank,   1  Wis.  352. 

Pleading  special  defenses,  see  infra, 
III,  K,  3,  d. 

29.  Harris  v.  Pinckney  (Tex.  Civ. 
App.),  55  S.  W.  38.  See  also  infra, 
III,  K,  5. 

30.  See  the  statutes,  and  Patterson 
r.  Newton,  74  Ga.  366. 

31.  111.— Dodge  i:  People,  113  HI. 
491,  1  N.  E.  826;  Griswold  V.  Peoria 
University,  26  HI.  41,  79  Am.  Dec.  361; 
Hudson  V.  Dickinson,  12  111.  407;  Archer 
■v.  Bogue,  4  111.  526;  McRae  v.  Houde- 
shell,  88  111.  App.  428;  Judd  v.  Cralle, 
37  111.  App.  149.  Mich.— Hinkley  V. 
Weatherwax,  35  Mich.  510;  Pegg  v. 
Bidleman,  5  Mich.  26.  Miss. — McBride 
V.  Kilgore,  55  Mi^.  242.  Mo.— Ed- 
monston  v.  Henry,  45  Mo.  App.  346. 
N.  Y.— Thornton  r.  Bell,  164  App.  Div. 
580,   150   N.   Y.   Supp.   39. 

32.  Fish  V.  Hale,  4  Mich.  506. 

33.  Fifth  Ave.  Library  Soe.  v. 
Hastie,  155  Mich.  56,  118  IST.  W.  727; 
Ada  Dairy  Assn.  v.  Mears,  123  Mich. 
470,  82  N.  W.  258;  Roethke  v.  Philip 
Brewing  Co.,  33  Mich.  340. 

[a]  Such  notice  must  be  sufficiently 
definite  and  certain  to  prevent  sur- 
prise of  the  other  partv.  Watkins  V. 
Ford,  69  Mich.  357,  37  IST.  W.  300. 

34.  Zuel  V.  Bowen,  78  111.  234;  Me- 
Eae  V.  Houdeshell,  88  111.  App.  428. 
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c5onrt,55  or  a  denial  of  the  accuracy  and  justness  of  a  verified  account 
sued  upon,^*'  must  be  made  under  oath. 

(II.)  Fraud.  —  In  the  absence  of  a  statute  to  the  contrary,  a  written 
plea  of  fraud  is  net  necessary  in  a  suit  before  a  justice  of  the  peace ;" 
and  where  such  plea  is  set  up  in  a  written  answer  a  plain  and  simple 
allegation  of  the  fraud  is  sufficient.^^ 

(III.)  Statute  of  Limitations.39  —  The  statute  of  limitations  may  be 
raised  as  a  defense  in  an  action  before  a  justice  of  the  peace.^o  j^  jg 
available  under  the  general  issue,*^  with  such  notice  to  plaintiff,  if  any, 
as  may  be  required  by  statute.*^  It  may  also  be  raised  by  objection  to 
the  introduction  of  evidence  in  support  of  the  barred  claim,*=^  without 
special  favor  over  other  defenses.**  It  is  not  necessary  that  it  shall  be 
specially  pleaded,  or  raised  by  demurrer,*^  unless  so  required  by  ex- 
press provision  of  statute.*^ 

(IV.)  statute  of  Frauds.  —  The  defense  of  the  statute  of  frauds  need 
not  be  specially  pleaded,*^  though  unless  it  is  called  directly*^  to  the 


35.  MeEae  v.  Houdeshell,  88  111. 
App.  428.  See  Fitzpatrick  v.  Eeilly, 
4R  111.  App.  520;  Donnan  v.  Bang,  3 
111.  App.  400;  Pegg  v.  Bidleman,  5 
Mich.  26. 

36.  Gray  v.  Bryant,  46  Kan.  43,  26 
Pac.  470. 

37.  Lindley  i\  Hitchings,  78  111.  App. 
425;  Blake  v.  Graves,  18  Iowa  312. 

38.  Hart  v.  Haynes,  96  Kan.  262,  150 
Pac.  530;  Whittle  v.  Bailes,  65  Mich. 
640,  32  N.  W.  874.  But  see  Budd  v. 
Power,   8  Mont.  380,  20  Pac.  820. 

39.  Pleading  statute  of  limitations 
generally,  see  the  title  "Limitation  of 
Actions. ' ' 

40.  Ind.— Hoyt  v.  Eeed,  3  Blaekf. 
268.  Mich.— Eddy  v.  Manshaun,  42 
Mich.  532,  4  N.  W.  286.  N.  J.— Neafie 
V.  Ackerman,  3  N.  J.  L.  562;  Sayres 
V.  Scudder,  2  N.  J.  L.  53.  N.  Y. 
McGraw  v.  Walker,  2  Hilt.  404.  Tex. 
T.  &  G.  N.  E.  E.  Co.  V.  G.  W.  Donal- 
son   &  Co.,  2  Wills.  Civ.  Cas.,  §238. 

[a]  Failure  of  justice  to  enter  oral 
plea  of  statute  of  limitations  on  the 
docket  does  not  prejudice  the  defend- 
ant. Eddy  V.  Manshaun,  42  Mich.  532, 
4  N.  W.  286. 

41.  Mass. — Williams  v.  Eoot.  14 
Mass.  273.  Mich. — Eddy  v.  Manshaun, 
42  Mich.  532,  4  N.  W.  286.  Mo.— Horns- 
by  V.  Stevens,  65  Mo.  App.  185. 

42.  Snyder  v.  Winsor,  44  Mich.  140, 
6  N.  W.  197;  Eddy  v.  Manshaun,  42 
Mich.  532,  4  N.  W.  286. 

43.  Sanford  v.  Shepard,  14  Kan. 
228. 


44.  Fogarty  v.  Horrigan,  28  Wis. 
142. 

45.  Kan.— Sanford  v.  Shepard,  14 
Kan.  228.  Mass. — Williams  v.  Eoot,  14 
Mass.  273.  Mo.— Hornsby  v.  Stevens, 
65  Mo.  App.  185. 

[a]  But  it  may  be  raised  by  de- 
murrer. Eeagan  v.  Justice's  Court,  75 
Cal.  253,  17  Pac.  195. 

46.  Phillips  V.  Cox,  61  Ind.  345; 
Zorger  v.  Greensburgh,  60  Ind.  1; 
United  States  Express  Co.  v.  Keefer, 
59  Ind.  263;  Cincinnati,  H.  &  I.  E.  Co. 
r.  Eidge,  54  Ind.  39;  Bernhamer  v. 
Conard,  45  Ind.  151;  McMillen  v.  Ter- 
rell, 23  Ind.  163;  Forgey  v.  Tucker,  11 
Ind.  320;  Button  v.  Lent,  10  Ind.  365; 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Parish, 
6  Ind.  App.  89,  33  N.  E.  122;  Eddy 
V.  Manshaun,  42  Mich.  532,  4  N.  W. 
286. 

47.  HI. — Williams  v.  Corbet,  28  Bl. 
262;  Comstock  V.  Ward,  22  111.  248; 
Barrett  V.  Eiley,  42  111.  App.  258.  Mo. 
Schmidt  V.  Eozier,  121   Mo.   App.   306, 

98  S.  W.  791,  unless  the  contract  is  ad- 
mitted by  the  answer.  N.  Y.— -Camp- 
bell V.  Porter,  46  App.  Div.  628,  61  I^.  Y. 
Supp.  712;  Hartwell  v.  Young,  67  Hun 
472,  22  N.  Y.  Supp.  486,  51  N.  Y. 
St.  333. 

48.  Schmidt  v.  Eozier,  121  Mo.  App. 
306    98  S.  W.  791;   Young  v.  Ledford, 

99  Mo.  App.  565,  74  S.  W.  443;  Shel- 
ton  V.  Thompson,  96  Mo.  App.  327,  70 
S.  W.  256;  ScharfE  v.  Klein,  29  Mo. 
App.  549;  Crane  v.  Powell,  139  N.  Y. 
379,  34  N.  E.  911;  Bowdish  v.  Bnggs, 
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attention  of  the  court  in  some  manner  it  will  be  waived.     Where  a 
plea  is  interposed,  it  may  he  made  orally.*^ 

e.  Dilatory  Pleas.  —  While  in  some  states  such  pleas  are  not  re- 
quired or  authorized  in  a  justice's  court,^*'  where  allowed,  such  pleas 
must  be  formally  interposed,^^  though  they  need  not  be  in  writing,  un- 
less so  required  by  statute.^" 

A  plea  in  abatement  in  a  justice  court,  must  be  made  at  the  appear- 
ance terra  and  wnthin  the  time  allowed  for  pleading,  if  the  matter  ex- 
isted,^^  or  at  the  earliest  opportunity;^*  and  will  come  too  late  after 
a  general  continuance,  where  the  plaintiff  is  in  no  default.^^ 

f.  Counterclaim,  Set-Off  or  Cross-Complaint.^^  —  If  a  defendant  re- 
lies upon  a  counterclaim,  he  must  bring  it  forward  before  the  justice,^^ 

joinder  of  parties  (1)  may  be  urged 
by  a  plea  in  abatement  (International 
Text-Book  Co.  v.  Fox.  149  App.  Div. 
369,  134  N.  Y.  Supp.  383),  (2)  as  may 
a  mistake  in  the  given  name  of  a 
plaintiff.  Moss  f.  Flint,  13  111.  570; 
Fisher  v.  Northrup,  79  Mich.  287,  44 
N.  W.  610,  7  L.  E.  A.   629. 

[e]  A  plea  in  abatement  puis  dar- 
rein continuance  is  the  proper  mode  of 
taking  advantage,  in  a  justice's  court, 
of  an  agreement  to  arbitrate  the  mat- 
ters in  the  suit,  made  after  issue 
joined.  Ressequie  v.  Brownson,  4  Barb. 
(N.  Y.)  541;  West  v.  Stanley,  1  Hill 
(N.  Y.)    69. 

52.  Steele  v.  Grand  Trunk  June.  Ey. 
Co.,  125  111.  385,  17  N.  E.  483;  Wil- 
liams f.  Corbet,  28  111.  262. 

53.  Beck  v.  Glenn,  69  Ala.  121; 
Noles  V.  Marable,  50  Ala.  366;  Vaughan 
V.  Eobinson,   22   Ala.  519. 

54.  Dodge  f.  People,  113  111.  491,  1 
N.  E.  826;  Wilson  v.  Nettleton,  12  111. 
61. 

55.  Beck  f.  Glenn,  69  Ala.  121; 
Noles  V.  Marable,  50  Ala.  366;  Lampley 
V.  Beavers,  25  Ala.  534. 

56.  See  generally  the  titles  "Cross- 
Complaint  ; "  "  Set-Off,  Counterclaim 
and  Recoupment." 

57.  Del. — Thompson  v.  Pearce,  3 
Harr.  497.  Mo. — Bushnell  v.  Bovers, 
146  Mo.  App.  197,  123  S.  W.  956;  Hay- 
den  V.  Maher,  67  Mo.  App.  434.  N.  J. 
Alexander  v.  M'Cleanon,  2  N.  J.  L. 
364.  N.  Y.— Bell  r.  Davis,  8  Barb.  210; 
Sellick  V.  Fox,  12  Johns.  205.  W.  Va. 
Cross  V.  Gall,  65  W.  Va.  276,  64  S.  E. 
533. 

[a]  Contract  Actions. — (1)  A  de- 
fendant in  an  action  on  a  contract  may 
plead  as  a  counterclaim  thereto  any 
other  cause  of  action  arising  also  on 
contract  which  existed  at  the  time  the 
suit   was   commenced    (Ind. — Turner  v. 


5  App.  Div.  592,  39  N.  Y.  Supp.  371. 

[a]  An  objection  to  evidence  or  re- 
questing a  special  instruction  on  the 
defense  is  sufficient  to  prevent  a  waiv- 
er. Schmidt  V.  Eozier,  121  Mo.  App. 
306,  98  S.  W.  791;  Penninger  v.  Eeilley, 
44  Mo.  App.  255. 

49.  Ark. — Brown  v.  Higgins,  45  Ark. 
456.  111.— Burke  v.  Haley,  7  111.  614. 
Ind. — United  States  Express  Co.  v. 
Keefer,  59  Ind.  263;  McMillen  v.  Ter- 
rell, 23  Ind.  163;  Miller  v.  Upton,  6 
Ind.  53.  Mo. — Shelton  v.  Thompson, 
96  Mo.  App.   327,   70  S.  W.  256. 

50.  Bolen  Coal  Co.  v.  Whittaker 
Brick  Co.,  52  Kan.  747,  35  Pac.  810. 

[a]  A  motion  for  the  relief  sought 
should  be  employed.  Mountain  City 
Mill  Co.  t:  Southern,  46  W.  Va.  754, 
34  S.  E.  782.  As  to  motions,  see  infra, 
III,  K,  5,  and  the  title  "Motions." 

51.  Evans  v.  Parks,  10  Ark.  306; 
Everett  v.  Clements,  9  Ark.  478;  Dodge 
V.  People,  113  111.  491,  1  N.  E.  826. 

[a]  A  plea  of  privilege  that  a  party 
was  a  suitor  and  an  attorney  attend- 
ing court  is  a  dilatorv  plea.  Wilson 
f.   Nettleton,    12   111.   61. 

[b]  A  plea  to  the  jurisdiction, 
claiming  the  privilege  of  being  sued  in 
the  precinct  of  the  defendant's  resi- 
dence, should  allege  that  there  is  a 
justice  of  the  peace  in  such  precinct. 
McQuigg  V.  Nabors,  23  Tex.  Civ.  App. 
357,   56   S.  W.   212. 

[e]     The  pendency  of  another  action 

(1)  must  be  set  up  in  the  answer,  be- 
fore such  issue  can  be  tried  (Wright 
V.    Maseras,    56    Barb.    [N.    Y.]    521); 

(2)  and  a  former  trial  and  judgment 
in  bar  must  be  pleaded,  or  notice  there- 
of given,  at  the  time  of  joining  issue, 
as  it  is  too  late  after  pleading  the 
general  issue.  Dexter  v.  Hazen,  10 
Johns.  (N.  Y.)   246. 

[d]     Pleas    in    Abatement. — A    mis- 
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and  file  a  pleading,  which  need  not  be  highly  formal,  but  which  must 
be  a  reasonable  notice  to  the  adverse  party  as  to  the  nature  of  the 
claim  relied  upon;^*  and,  where  so  required,  allege  its  connection  with 
the  subject  of  the  action.^^  It  must  be  pleaded  at  the  time  the  answer 
is  filed,*"'  or  in  any  event  before  the  jury  is  sworn  f^  a  defendant  cannot 
avail  himself  of  a  counterclaim  for  the  first  time  upon  appeal.*'- 

If  not  required  to  file  a  bill  of  particulars,  upon  request  of  the 
plaintiff  or  rule  of  court,  a  defendant  may  prove  his  set-off  without 
pleading  it,'^-''  though  under  some  authorities,  a  plea  or  notice  of  set- 
off must  be  given  or  made  at  the  time  of  joining  issue.^*  Under  the 
statutes  of  some  states,  a  defendant  is  required  to  plead  as  a  set-off 
any  account,  demand,  or  cause  of  action  cognizable  before  a  justice  of 
the  peace  which  he  may  have  against  the  plaintiff,  or  be  thereafter 


Simpson,  12  Ind.  413.  Mo. — Jansen  v. 
Dolan,  157  'Mo.  App.  32,  137  S.  W. 
27.  W.  Va.— Cross  r.  Gall,  65  W.  Va. 
276,  64  S.  E.  533;  Dickey  v.  Smith,  42 
W.  Va.  805,  26  S.  E.  373.  Wis.— Con- 
Eors  V.  Taylor,  13  Wis.  230),  (2)  or 
which  arose  out  of  the  same  trans- 
action. Vandervort  v.  Mink,  113  App. 
Div.  601,  98  N.  Y.  Supp.  772;  Clark's 
Cove  Guano  Co.  v.  Appling,  33  W.  Va. 
470,  10  S.  E.  809.  See  generally  the 
title  "Set-Off,  Counterclaim  and  Ee- 
coupment. ' ' 

[b]  In  replevin  actions  for  the  re- 
covery of  specific  chattels,  defendants 
cannot  plead  a  counterclaim  originating 
on  an  account.  Williams  v.  Irbv,  15 
S.  C,  458. 

58.  Ark.— Eeed  f.  Akin,  14  Ark.  475. 
Ind. — United  States  Express  Co.  r. 
Keefer,  59  Ind.  263;  Wright  v.  Potter, 
38  Ind.  61;  Bump  v.  McGrannahan 
(Ind.  App.),  Ill  N.  E.  640;  Louis- 
ville, N.  A.  &  C.  E.  Co.  V.  Parish,  6 
Ind.  App.  89,  33  N.  E.  122.  Mo. 
Jansen  v.  Dolan,  157  Mo.  App.  32,  137 
S.  W.  27;  Bushnell  v.  Bovers,  146  Mo. 
App.  197,  123  S.  W.  956;  Shepherd  v. 
Padgitt,  91  Mo.  App.  473;  West  v.  Free- 
man, 76  Mo.  App.  96;  Hayden  v.  Maher, 
67  Mo.  App.  434;  Stephens  v.  Koken 
Barber  Supply  Co.,  67  Mo.  App.  587. 
N.  J.— Bray  v.  A^an  Note,  2  N.  J.  L. 
143;  Alexander  r.  M'Cleanon,  2  N.  J. 
L.  364.  N.  Y.— Bell  v.  Davis,  8  Barb. 
210;  Sellick  v.  Fox,  12  Johns.  205; 
Waring  v.  Lockwood,  10  Johns.  108; 
Harrington  v.  Ensign,  11  Wend.  554. 
Wis.— Bacher  v.  Gray,  112  Wis.  487,  88 
N.  W.  307;  Connors  v.  Taylor,  13  Wis. 
230. 

General  form  of  counterclaim,  see  9 

Standard  Proc.  68. 


59.  Smith  v.  Eensselaerville  Cream- 
ery Co.,  131  App.  Div.  387,  115  N.  Y. 
Supp.  273. 

60.  Ind.— Wright  r.  Potter,  38  Ind. 
61.  la.— Lord  v.  Ellis,  9  Iowa  301. 
Mo.— Shepherd  r.  Padgitt,  91  Mo.  App. 
473;  West  v.  Freeman,  76  Mo.  App. 
96.  N.  J.— Alexander  v.  M'Cleanon,  2 
N.  J.  L.  364.  N.  Y.— Bell  v.  Davis,  8 
Barb.  210;  Sellick  v.  Fox,  12  Johns. 
205;  Waring  v.  Lockwood,  10  Johns. 
108.  S.  0.— Williams  v.  Irby,  15  S.  C. 
458. 

61.  Reed  v.  Akin,  14  Ark.  475;  Cook 
I.  Baker,   137   111.  App.  401. 

62.  Mo.— Shepherd  r.  Padgitt,  91 
Mo.  App.  473;  West  r.  Freeman,  76 
Mo.  App.  96;  Frisby  v.  Eitmau,  66  Mo. 
App.  418.  N.  Y. — Waring  r.  Lockwood, 
10  Johns.  108.  Wis,— Bacher  t:  Gray, 
112  Wis.  487,  88  N.  W.  307. 

63.  111.— Minard  V.  Lawler,  26  111. 
301;  Cook  V.  Baker,  137  111.  App.  401. 
Neb. — Clarine  v.  Nelson,  15  Neb.  440, 
19  N.  W.  684;  Mullins  v.  South  Omaha 
Street  Fair  Assn.,  5  Neb.  (Unof.)  572, 
99  N.  W.  521.  Pa.— King  r.  Diehl,  9 
Serg.  &  R.  409.  Wis.— Connors  v.  Tay- 
lor,  13   Wis.   230. 

[a]  The  claim  need  not  be  exhibited 
to  the  plaintiff.  Clarine  v.  Nelson,  15 
Neb.  440,  19  N.  W.  684. 

64.  Ark.— Eeed  v.  Akin,  14  Ark. 
475.  la.— Lord  v.  Ellis,  9  Iowa  301. 
Mich.— Boatz  v.  Berg,  51  Mich.  8,  16 
N.  W.  184.  N.  Y.— Bell  v.  Davis,  8 
Barb.  210.  Wis.— Connors  v.  Taylor,  13 
Wis.  230. 

[a]  Verbal  notice  is  sufficient.  Eeed 
V.  Akin,  14  Ark.  475. 

[b]  A  notice  of  recoupment  is  in- 
sufficient if  it  fails  to  point  out  in 
what  respect  the  contract  was  broken 
by  the  plaintiff.     Kerr  v.  Bennett,   109 
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barred  from  recovery  thereon  f^  but  such  statute  has  no  application  to 
matters  of  damage  in  the  nature  of  recoupment  or  defense,  which  he 
may  interpose  or  not  at  his  election,®^  or  to  a  demand  based  upon  a 
tortious  act,  for  unliquidated  damages.*'^ 

Cross-Complaints.  —  Under  the  statutes  of  some  states,  no  such  plead- 
ing as  a  cross-complaint  is  provided  for,  as  available  to  a  defendant 
in  an  action  before  a  justice  of  the  peaee/^^ 

4.  Reply.^^  —  The  rule  obtains  in  justice's  court  that  the  allega- 
tions of  new  matter,  if  any,  contained  in  an  answer,  are  deemed  con- 
troverted by  the  plaintiff,"'^  and  ordinarily  no  reply  to  an  answer,^^  or 
special  plea,"  is  necessary  or  authorized  in  justice's  court.'^^  ■  So  also, 
defendant's  set-off  may  be  controverted  by  the  plaintiff  without  filing 
a  written  pleading^*     When  a  counterclaim  is  set  up  in  the  answer,  a 


.Mich.  546,  67  N.  W.  564.  See  Bacon 
V.  Eeich,  121  Mich.  480,  80  N.  W.  278, 
49  L.  E.  A.  311. 

65.  See  the  statutes,  and  Del. 
Jones  V.  Charles  Warner  Co.,  2  Boyce 
566,  83  Atl.  131.  Micli.— Watkins  v. 
Ford,  69  Mich.  357,  37  N.  W.  300. 
Mont.— Walter  i\  Cox,  36  Mont.  20,  91 
Pac.  1063.  N.  J. — Johnson  v.  Penning- 
ton, 15  N.  J.  L.  188;  Henry  v.  Wil- 
ham,  13  N.  J.  L.  266.  N.  Y.— Serjeant 
f.  Holmes,  3  Johns.  428;  Douglas  f. 
Hoag,  1  Johns.  283;  Baldwin  i:  Wals- 
worth,  Lalor's  Supp.  340.  Pa.— Felpel 
V.  Hershour,  128  Pa.  587,  18  Atl.  419. 
W.  Va.— Turk  v.  Shein,  55  W.  Va. 
466,  47  S.  E.  253. 

[a]  The  failure  of  a  partner  who  is 
the  only  one  served  to  plead  a  set-off 
of  the  iirm  concludes  all  the  partners. 
Bowdish  V.  Groscup,  70  W.  Va.  758,  74 
S.  E.   950. 

[b]  If  the  defendant's  claim  ex- 
ceeds the  jurisdiction  of  the  justice, 
the  justice's  judgment  does  not  bar  an 
setion  thereon  in  a  court  of  competent 
jurisdiction.  Moon  r.  Starnes,  17  Ga. 
App.  679,  87  S.  E.  1091. 

66.  Shinn  v.  Tucker,  37  Ark.  580; 
Jones  V.  Charles  Warner  Co.,  2  Boyce 
(Del.)   566,  83  Atl.  131. 

67.  Minn. — Folsom  v.  Carli,  6  Minn. 
420,  80  Am.  Dec.  456.  N.  Y.— White 
r.  Curtis,  49  Misc.  50,  98  N.  T.  Supp. 
319.  W.  Va.— Clark's  Cove  Guano  Co. 
V.  Appling,  33  W.  Va.  470,  10  S.  E. 
809. 

Compare  Watkins  v.  Ford,  69  Mich. 
357,  37  N.  W.  300. 

68.  Purcell  v.  Eiehardson,  164  Cal. 
150,  128  Pac.  31;  Johnson  v.  Penning- 
ton, 15  N.  J.  L.  188.  See  generally  the 
title  ' '  Cross-Complaint. ' ' 
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69.  See  generally  the  title  "Replica- 
tion and  Reply." 

70.  See  the  following:  Ga. — Patter- 
son V.  Newton,  74  Ga.  366.  Ind. — Black- 
er V.  Dunbar,  108  Ind.  217,  9  N.  E. 
104;  Button  v.  Lent,  10  Ind.  365.  Mo. 
Lamb  v.  Bush,  49  Mo.  App.  337.  N.  Y. 
Hodges  V.  Hunt,  22  Barb.  150;  Conklin 
r.  Field,  37  How.  Pr.  455.  Wash. 
Bellingham  Bay  &  B.  C.  E.  Co.  v. 
Strand,  1   Wash.   133,  23  Pac.  928. 

71.  Ind. — Carter  v.  Edwards,  16  Ind. 
238  (amended  answer) ;  Millington  v. 
O'Dell,  35  Ind.  App.  225,  73  N.  E.  949. 
But  see  Euble  v.  Massey,  2  Ind.  636, 
Minn. — Warder,  Bushnell  &  G.  Co.  v. 
Willyard,  46  Minn.  531,  49  N.  W.  300, 
24  Am.  St.  Eep.  250;  Barth  v.  Horejs, 
45  Minn.  184,  47  N.  W.  717.  Mont. 
Mettler  v.  Adamson,  38  Mont.  198,  99 
Pac.  441.  N.  Y.— Hodges  v.  Hunt,  22 
Barb.  150;  White  v.  Gray's  Sons,  96 
App.  Div.  154,  89  N.  Y.  Supp.  481; 
Boyce  v.  Perry,  26  Misc.  355,  57  N.  Y. 
Supp.  214.  Okla. — Johnson  v.  Johnson, 
43  Okla.  582,  143  Pac.  670. 

■Compare  Teagarden  v.  Baker,  9  Iowa 
271. 

72.  Kinch  v.  Weatherall,  2  Ind.  226; 
Johnson  v.  Johnson,  43  Okla.  582,  143 
Pac.  670. 

[a]  Plea  of  former  adjudication  re- 
quires no  replv.  Johnson  v.  Johnson, 
43  Okla.  582,  143  Pac.  670. 

73.  See  the  cases  cited  in  the  pre- 
ceding notes. 

[a]  An  admission  in  an  unauthor- 
ised reply  will  be  regarded  as  binding, 
however.  Blacker  v.  Dunbar,  108  Ind. 
217,  9  N.  E.  104;  Warder,  Bushnell  & 
G.  Co.  V.  Willyard,  46  Minn.  531,  49 
N.  W.  300,  24  Am.  St.  Eep.  250. 

74.  Ga. — Patterson  v.  Newton,  74 
Ga.  366.    la.— West  v.  Moody,  33  Iowa 
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reply  should  be  interposed,  however."^    Siioli  a  reply  may  be  oral/*' 

5.  Demtirrer  or  Other  Method  of  Raising"  Objections  to  Pleadin§:s." 
A  general  demurrer  ^vill  usually  lie  against  a  complaint  in  justice's 
court  where  such  pleading  fails  to  allege  the  facts  essential  to  a  recov- 
eryj'^  but  not  when  it  is  sufficient  to  inform  the  defendant  of  the  nature 
of  the  cause  of  action,  and  to  bar  another  suit  on  the  same  claim. '^^  But 
in  some  jurisdictions  the  demurrer  is  not  known  in  pleadings  before 
justices  of  the  peace,^°  an  objection  or  exception  to  the  coraplaint,'^^  or 
a  motion  to  dismiss,^^  being  the  method  employed  for  testing  the  suffi- 


137.     W.  Va.— Ann.  Code,  1906,  §2003, 
eighth. 

But  see  Turner  r.  Simpson,  12  Ind. 
413. 

75.  Warder,  Bushnell  &  G.  Co.  v. 
Willyard,  46  Minn.  531,  49  N.  W.  300, 
24  Am.  St.  Rep.  250;  Walker  r.  Mc- 
Donald, 5  Minn.  455;  Taylor  r.  Bissell, 
1  Minn.  225;  Bellingham  Bay  &  B. 
C.  R.  Co.  V.  Strand,  1  Wash.  133,  23 
Tac.  928. 

[a]  A  defendant's  claim  for  dam- 
ages for  detention  of  the  property 
during  the  pendency  of  an  action  in 
replevin  is  not  a  counterclaim,  and 
therefore  requires  no  reply.  Ward  V. 
Anderberg,  36  Minn.  300,  30  N.  W. 
890. 

76.  Eauen  r.  Burg,  38  Minn.  389,  37 
N.  W.  946;  Teal  v.  Templeton,  149 
N.  C.  32,  62  S.  E.  737. 

77.  As  to  demurrer  generally,  see  6 
Standard  Proc.  845,  et  seq. 

78.  See  the  following:  Ala.— Gan- 
away  r.  Mobile,  21  Ala.  577.  Cal. 
Montgomery  v.  Superior  Court,  68  Cal. 
407,  9  Pac.  720;  Lataillade  v.  Santa 
Barbara  Gas  Co.,  58  Cal.  4.  Ga. — South 
Georgia  Ry.  Co.  r.  Atkins,  13  Ga.  App. 
416,  79  S.  E.  226;  Pope  v.  Wilson,  9 
Ga.  App.  197,  70  S.  E.  977.  Ind.— Smith 
V.  Citv  of  New  Albany,  175  Ind.  279, 
03  N.  E.  73.  Kan.— St.  Louis  &  S.  F. 
E.  Co.  V.  Hoff,  76  Kan.  506,  92  Pac. 
539.  Mich. — Stanley  v.  Anderson,  107 
Mich.  384,  65  N.  W.  247;  Smith  V. 
Dodge,  37  Mich.  354.  N.  Y.— Hall  v. 
McKechnie,  22  Barb.  244;  Willard  v. 
Bridge,  4  Barb.  361;  Samuelson  v.  May- 
er, 65  Misc.  518,  120  N.  Y.  Supp.  75. 
S.  C. — Lookout  Mt.  Medicine  Co.  f. 
Rare,  56  S.  C.  456,  35  S.  E.  130.  Wis. 
Goodrich  v.  Compound  School  Dist.,  2 
Wis.   102. 

[a]  An  admission  of  service  of  a 
verified  complaint  is  not  made  by  filing 
a  demurrer.  International  Seed  Co.  r. 
Hartmann,  65  App.  Div.  478,  72  N.  Y. 
Supp.  943,   10  N.  Y.   Ann.   Cas.   325. 


[b]  Time  for  Interposing. — A  de- 
murrer must  be  interposed  at  the  time 
of  joining  issue.  Willard  v.  Bridge,  4 
Barb.    (N.   Y.)    361. 

79.  Ark. — Climer  v.  Aylor,  123  Ark. 
510,  185  S.  W.  1097.  Ilid.— Desher  V. 
Parks,  13  Ind.  394;  Gregory  v.  Redd, 
53  Ind.  App.  629,  102  N.  E.  140;  Cleve- 
land, etc.  R.  Co.  V.  Baker,  24  Ind.  App. 
152,  54  N.  E.  814;  Metropolitan  L. 
Ins.   Co.  V.  Bowser,   20   Ind.   App.   557, 

50  N.  E.  86;  Chicago  &  S.  E.  Ry.  Co. 
r.  Woodard,  13  Ind.'^App.  296,  41  N.  E. 
544;  Watson  V.  Con  well,  3  Ind.  App. 
518,  30  N.  E.  5;  Milhollin  v.  Fuller, 
1  Ind.  App.  58,  27  N.  E.  111.  Okla. 
Garland  v.  Beller,  30  Okla.  410,  120 
Pac.  923.  Tex. — Western  Union  Tel. 
Co.  v.  Huffstutler  (Tex.  Civ.  App.), 
188  S.  W.  455;  Caldwell  v.  Concho  Bldg. 
&  Loan  Assn.  (Tex.  Civ.  App.),  131 
S.  W.  625;  Postal  Tel.  Co.  v.  Levy  & 
Co.  (Tex.  Civ.  App.),  102  S.  W.  134; 
Harris   v.    Pinckney    (Tex.    Civ.   App.), 

55  S.  W.  38.  W.  Va.— Grant  v.  Wyatt, 
61  W.  \^a.  133,  56  S.  E.  187.  Wis. 
Jelinek  v.  Baer,  153  Wis.  426,  141  N. 
W.  271. 

Sufficiency  of  statement  of  cause  of 
action,  see  supra,  III,  K,  2,  b. 

80.  Mo.— Conn  Co.  r.  Orr,  150  Mo. 
App.  705,  131  S.  W.  765;  Graneweg  & 
Schmoentgen  Co.  r.  Estes,  139  Mo.  App. 
."6,  119  S.  W.  513;  Martin  v.  Creech, 
58  Mo.  App.  391;  Kane  v.  Dauernheim, 

51  Mo.  App.  635.  Neb. — Simons  v.  Sow- 
ards,  29  Neb.  487,  45  N.  W.  779;  Miller 
r.  Messick,  15  Neb.  646,  20  N.  W.  100. 
Ohio. — Bruder  v.  Biehl,  1  Ohio  Cir.  Ct. 
85,  1  Ohio  Cir.  Dec.  51. 

81.  Grant  v.  Wyatt,  61  W.  Va.  133, 

56  S.  E.  187. 

82.  Ga,— Southern  Ry.  Co.  v.  Oliver, 
1  Ga.  App.  734,  58  S.  E.  244.  Mo. 
Conn  Co.  v.  Orr,  150  Mo.  App.  705,  131 
S.  W.  765;  Union  Brewing  Co.  v.  Ehl- 
hardt,  139  Mo.  App.  129,  120  S.  W. 
1193;  Martin  v.  Creech,  58  Mo.  App. 
391;  Anderson  v.  McClure,  57  Mo.  App. 
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eiency  of  pleadings  in  such  courts.  A  motion  to  m^ke  the  complaint 
more  definite  and  certain  is  not  an  improper  practice. ^^  But  a  special 
demurrer  has  been  held  to  be  a  proper  method  of  objecting  to  a  plead- 
ing not  sufficiently  certain  and  explicit.^*  While  in  some  jurisdictions  a 
motion  to  strike  a  pleading  in  whole  or  in  part  does  not  lie,^^  ordinar- 
ily such  a  motion  may  be  made  to  reach  an  unverified,^^  or  frivolous,^^ 
plea. 

No  demurrer  lies  to  the  defendant's  answer,    unless   the    latter    contains 
matter  of  counterclaim.^^ 

6.  Notice.  —  The  subject    of    notice    is    treated  elsewhere    in    this 
work.^^ 

7.  Bill  of  Particulars.""  —  A  bill  of  particulars  is  not  ordinarily  re- 
garded strictly  as  a  pleading,^^  and  while  it  may  restrict,  it  cannot  en- 


93.     N.  Y. — Samuelson    v.    Mayer,    65 
Misc.  518,  120  N.  Y.  Supp.  75. 

[a]  Improper  joinder  of  causes  of 
action  does  not  require  a  dismissal  if 
any  cause  of  action  is  stated  wliich 
can  be  tried  by  the  justice.  Van  Etten 
V.  Jilson,  6  Cal.  19. 

[b]  Improper  venue  should  be  raised 
by  motion  for  nonsuit  and  not  by  de- 
murrer. Lapham  v.  Eice,  63  Barb. 
(N.  Y.)  485  (afftrmed,  55  N.  Y.  472); 
Lord  V.  Lord,  58  Hun  601,  11  N.  Y. 
Supp.  389,  33  N.  Y.  St.  752. 

83.  Ark.— Climer  v.  Aylor,  123  Ark. 
510,  185  S.  W.  1097;  Morrison  v.  St. 
Louis  &  S.  F.  K.  Co.,  87  Ark.  424,  112 
S.  W.  975;  St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Moss,  75  Ark.  64,  86  S.  W.  828; 
Chowning  v.  Barnett,  30  Ark.  560.  See 
Choctaw,  O.  &  G.  E.  Co.  v.  Doughty, 
77  Ark.  1,  91  S.  W.  768.  Ind.— Smith 
V.  City  of  New  Albany,  175  Ind.  279, 
93  N.  E.  73;  Goshen  t:  Kern,  63  Ind. 
468,  30  Am.  Eep.  234;  United  States 
Express  Co.  v.  Keefer,  59  Ind.  263. 
la. — Shea  v.  Livingston,  32  Iowa  158. 
Mo.— Basnett  r.  Singer  Mfg.  Co.,  83 
Mo.  App.  76;  Martin  r.  Creech,  58  Mo. 
App.  391.  S.  C. — Hasten  Furniture  Co. 
V.  Southern  Ey.,  82  S.  C.  238,  64  S.  E. 
223. 

[a]  Great  liberality  is  indulged  on 
such  motions.  Shea  v.  Livingston,  32 
Iowa  158. 

[b]  The  aspect  in  which  the  com- 
plaint is  uncertain  should  be  clearly 
pointed  out.  Todd  v.  Grovier  Produce 
Co.,  98  Kan.  137,  157  Pac.  389. 

[cl  Time. — The  motion  should  be 
made  at  the  time  of  joining  issue. 
Grabbe  v.  St.  Louis  Drayage  Co.,  42 
Mo.  App.  522. 

84.  Climer  v.   Aylor,  123  Ark.  510, 
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185  S.  W.  1097;  Mayor  v.  Mason,  1 
Abb.  Pr.  (N.  Y.)  344,  4  E.  D.  Smith 
142;  Hall  i:  McKechnie,  22  Barb.  (N. 
Y.)  244;  Stern  v.  Drinker,  2  E.  D. 
Smith  (N.  Y.)  401;  Harper  v.  New 
York,  17  Wend.  (N.  Y.)  199;  Van  Hoe- 
sen  V.  Van  Alstyne,  3  Wend.  (N.  Y.) 
75;  McFee  v.  Van  Deboe,  160  N,  Y. 
Supp.  717. 

[a]  A  failure  to  demur  operates  as 
a  waiver  of  the  objection.  Willard  v. 
Bridge,  4  Barb.  (N.  Y.)  361;  Holz  v. 
Hanson,  115  Wis.  236,  91  N.  W.  663. 

85.  Mayor  v.  Mason,  1  Abb.  Pr.  (N. 
Y.)  344,  4  E.  D.  Smith  142;  McFee 
V.  Van  Deboe,  160  N.  Y.  Supp.  717. 

86.  Coffee  v.  McCaskey  Eegister 
Co.,  7  Ga.  App.  425,  66  S.  E.  1032; 
Barber  v.  Summers,  5  Blackf.  (Ind.) 
339. 

Necessity  of  verifying  pleadings,  see 
ir)fra,  III,  H,  9. 

87.  Wagnon  v.  Turner,  73  Ala.  197; 
Johnson  r.  McLaughlin,  9  Ala.  551, 

88.  Nash  v.  Springstead,  72  Hun 
474,  55  N.  Y.  St.  145,  25  N.  Y.  Supp. 
279;  Boyce  v.  Perry,  26  Misc.  355,  57 
N.  Y.  Supp.  214;  Singer  v.  Effler,  16 
Misc.  334,  39  N.  Y.  Supp.  720. 

89.  See  generally  the  title  "No- 
tice." 

Notice  of  claim  of  set-off,  see  supra, 
III,  K,  3.  f. 

In  actions  on  written  instruments, 
see  supra,  III,  K,  3,  d,  (I). 

90.  See  generally  4  Standard  Proc. 
372,  et  seq. 

As  plaintiff's  only  pleading,  see 
supra,  III,  K,  2,  b,  (III). 

Statement  of  particulars  of  defend- 
ant's claim  of  set-off,  see  supra,  III, 
K,  3,  f. 

91.  Applebaum     v.     Goldman,     155 
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large,  the  scope  of  the  recovery  under  the  pleadings.^^  j^g  office  is  to 
amplify  a  pleading,  so  as  to  inform  the  party  with  reasonable  certainty 
of  the  nature  of  the  claim  made  against  him;  it  cannot  cure  a  wholly 
deficient  complaint;^"  but  where  no  pleadings  are  required  in  a  case 
before  a  justice  of  the  peace,  a  bill  of  particulars  is  sufficient  to  state 
the  cause  of  action  if  it  indicates  with  reasonable  clearness  the  facts 
on  which  the  plaintiff  relies  to  maintain  any  claim  recoverable  under 
such  counts.-'*  A  bill  of  particulars  will  be  ordered  if  the  nature  of  the 
demand  relied  upon  cannot  be  ascertained  from  the  complaint  ;^^  but 
if  this  appears  with  reasonable  certainty,^^  or  if  the  statement  is  as 
definite  as  the  knowledge  possessed  by  the  plaintiff  will  permit,^^  it 
will  be  refused.  Application  for  a  bill  of  particulars  should  be  made 
at  the  time  of  joining  issue.®* 

8.  Amendnients.^^  —  The  allowance  of  amendments  to  pleadings  in 
justice's  court  is  largely  in  the  discretion  of  the  justice.^  But  great 
liberality  in  this  particular  should  be  exercised,^  where  substantiaP 


Mich.   369,   121   N.  W.   288.     See   gen- 
erally 4  Standard  Proc.  372. 

92.  Applebaum  V.  Goldman,  155 
Mich.  369,  121  N,  W.  288.  See  also 
Weston  V.  County  of  Luce,  102  Mich. 
528,  61  N.  W.  15;  Cicotte  v.  County  of 
Wayne,  44  Mich.  173,  6  N.  W.  236. 

93.  Samuelson  v.  Mayer,  65  Misc. 
518,  120  N.  Y.  Supp.  75.  See  generally 
4  Standard  Proc.  378. 

94.  111. — Dunsworth  v.  Wood  Mach 
Co.,  29  111.  App.  23.  Ind.— Smithson 
V.  Dillon,  16  Ind.  169.  la.— Brownell 
V.  Smith,  13  Iowa  287. 

See  generally  4  Standard  Proc.  377, 
and  supra,  III,  K,  2,  b,   (III). 

95.  Lovette  v.  Essig,  92  Mich.  461, 
52  N.  W.  750. 

[a]  In  an  action  on  a  book  account 
if  no  copy  thereof  is  filed,  a  bill  of 
particulars  will  be  ordered.  McKenney 
V.  Hopkins,  20  Iowa  495;  Brownell  v. 
Smith,  13  Iowa  287. 

[b]  If  a  plaintiff  refuses  to  furnish 
a  bill  of  particulars,  or  amend  his 
declaration,  when  required  so  to  do, 
the  justice  may  dismiss  his  suit.  Lov- 
ett  V.  Essig,  92  Mich.  461,  52  N.  W. 
750;  Peterson  v.  Tilden,  44  Mich.  168, 
6  N.  W.  217;  Hepp  v.  Tyler,  88  Misc. 
121,  151  N.  Y.  Supp.  591. 

96.  Carver  t.  O'Neal,  11  App.  Cas. 
(D.  C.)  353;  Hepp  r.  Tyler,  88  Misc. 
121,  151    N.  Y.  Supp.  591. 

[a]  Matters  of  evidence  are  not  re- 
quired to  be  stated  in  a  bill  of  par- 
ticulars. Garfield  v.  Paris,  96  U.  S. 
557,  24  L.  ed.  821;  Hepp  v.  Tyler,  88 
Misc.  121,  151  N.  Y.  Supp.  591. 


97.  Stocklen  v.  Barrett,  58  Ore.  281, 
114  Pac.  108. 

98.  Lewis  v.  Nevils,  97  Ga.  744,  25 
S.  E.  409;  Canoe  Creek  v.  McEniry, 
23   111.   App.   227. 

99.  As  to  amendments  generally,  see 
1  Standard  Proc.  844,  et  seq. 

Upon  appeal  from  justice's  court,  see 
infra,  IV. 

1.  N.  Y. — White  v.  Stevenson,  4 
Denio  193;  Irvine  v.  Wortendyke,  2 
E.  D.  Smith  374.  N.  D.— Kae  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  14  N.  D.  507, 
105  N.  W.  721.  Tex. — McKae  v.  White 
(Tex.  Civ.  App.),  42  S.  W.  793.  Wis. 
Dehnel  r.  Komrow,  37  Wis.  336;  Fog- 
arty  V.  Horrigar,  28   Wis.   142. 

See  also  1  Standard  Proc.  860. 

2.  Cal.— Linhart  v.  Buiff,  11  Cal. 
280;  Butler  v.  King,  10  Cal.  342.  Ind. 
Blair  v.  Porter,  12  Ind.  App.  296,  38 
N.  E.  874,  40  N.  E.  81.  Mich.— Stanley 
V.  Anderson,  107  Mich.  384,  65  N.  W. 
247.  Mo.— Warner  v.  Close,  120  Mo. 
App.  211,  96  S.  W.  491;  White  v.  Mis- 
souri Pac.  Ey.  Co.,  98  Mo.  App.  542, 
72  S.  W.  716.  N.  Y. — Osborn  v.  Nelson, 
59  Barb.  375;  Fulton  v.  Heaton,  1  Barb. 
552. 

[a]  Statutes  Relating  to  Amend- 
ments Should  Be  Liberally  Construed. 
Ind.— Blair  v.  Porter,  12  Ind.  App.  296, 
38  N.  E.  874,  40  N.  E.  81.  Mich.— Sny- 
der V.  Winsor,  44  Mich.  140,  6  N.  W. 
197.  N.  Y. — Turck  v.  Eichmond,  13 
Barb.  533;  Vaughn  v.  Lego,  49  Hun 
605,  1  N.  Y.  Supp.  689,  15  Civ.  Proc. 
164,  17  N.  Y.  St.  279. 

3.  Cal.— Linhart    v.    Buiflf,    11    Cal. 
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justice  will  be  promoted  thereby.  The  statement  of  the  cause  of  action* 
may  be  amended  by  order  of  the  justice,^  even  over  defendant's  ob- 
jection,'' whenever  necessary  to  enable  a  trial  to  be  had  on  the  merits/ 
or  to  bring  the  case  within  the  jurisdiction  of  the  justice.® 

The  amendment  may  be  allowed  after  a  demurrer  has  been  interposed 
or  other  objection  to  the  sufficiency  of  the  complaint  made,®  as  after  a 


280.  Mich. — Snyder  v.  Winsor,  44  Mich. 
140,  6  N.  W.  197.  Minn.— Middelstadt 
V.  Melntyre,  55  Minn.  69,  56  N.  W. 
464.  N.  Y.— Smith  v.  Mitten,  13  How. 
Pr.  325;  Bull  V.  Colton,  22  Barb.  94; 
Hilliard  v.  Austin,  17  Barb.  141;  Col- 
vin  V.  Corwin,  15  Wend.  557;  Vaughn 
V.  Lego,  49  Hun  605,  1  N.  Y.  Supp. 
689,  15  Civ.  Proc.  164,  17  N.  Y.  St. 
279;  Walsh  v.  Cornett,  17  Hun  27.  Wis. 
Fogarty  v.  Horrigan,  28  Wis.  142. 

4.  6al. — Howard  i\  Valentine,  20 
Cal.  282;  Linhart  v.  Buiff,  11  Cal.  280. 
la. — Central  of  Georgia  Ey.  Co.  v.  Bow- 
en,  108  Ga.  810,  33  S.  E.  996;  Pope 
V.  Wilson,  9  Ga.  App.  197,  70  S.  E. 
977.  Mich.— Carmer  v.  Hubbard,  123 
Mich.  333,  82  N.  W.  64;  Hartford  t\ 
Holmes,  3  Mich.  460.  Mo. — Criswell  v. 
Selecman  (Mo.  App.),  185  S.  W.  1145; 
Warner  v.  Close,  120  Mo.  App.  211,  96 
S.  W.  491.  N.  y.— Bigelow  v.  Dunn,  53 
Barb.  570,  36  How.  Pr.  120;  Bull  V. 
Colton,  22  Barb.  94;  Mosher  v.  Law- 
rence, 4  Denio  419.  N.  D. — Kae  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  14  N.  D. 
507,  105  N.  W.  721.  S.  D.— Holliday 
r.  Hodge,  90  S.  C.  106,  72  S.  E.  884. 
Tex.— McEae  v.  White  (Tex.  Civ. 
App.),  42  S.  W.  793. 

Amendments  as  to  amount  in  contro- 
versy, see  generally  the  title  "Juris- 
diction. ' ' 

Amendments  to  state  new  cause  of 
action  or  defense,  see  the  title  "New 
Cause  of  Action  or  Defense." 

5.  Ind. — Bensch  v.  Farnsworth,  9 
Tnd.  App.  547,  34  N.  E.  751,  37  N.  E. 
284.  N.  Y.— Bigelow  v.  Dunn,  53  Barb. 
570,  36  How.  Pr.  120.  S.  C— Holliday 
V.  Hodge,  90  S.  C.  106,  72  S.  E.  884. 
Tex.— McEae  v.  White  (Tes.  Civ.  App.), 
42  S.  W.  793. 

6.  Woolley  v.  Wilber,  4  Denio  (N. 
Y.)  570;  Holliday  v.  Hodge,  90  S.  C. 
106,   72  S.   E.   884. 

7.  Cal. — Howard  v.  Valentine,  20 
Cal.  282;  Linhart  v.  Buiff,  11  Cal.  280; 
Butler  V.  King,  10  Cal.  342.  Ind. 
Blair  v.  Porter,  12  Ind.  App.  296,  38 
N.  E.  874,  40  N.  E.  81.  Mich.— Stanley 
V.  Anderson,  107  Mich.  384,  65  N.  W. 
247;  Snyder  r.  Winsor,  44  Mich.  140, 
6  N.  W.  197.    Mo.— Turner  v.  St.  Louis) 
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etc.  E.  Co.,  76  Mo.  261.  N.  Y.— Bab- 
cock  V.  Lipe,  1  Denio  139;  Francis  v. 
Perry,  82  Misc.  271,  144  N.  Y.  Supp. 
167.  N.  D.— Eae  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  14  N.  D.  507,  105  N.  W. 
721.  S.  C— Holliday  v.  Hodge,  90  S.  C. 
106,  72  S.  E.  884;  Harby  v.  Wells,  52 
S.  C.  156,  29  S.  E.  563.  Tex.— McEae 
r.  White  (Tex.  Civ.  App.),  42  S.  W, 
793.  Wis.— Hibbard  v.  Peek,  75  Wis. 
619,  44   N.  W.  641. 

See  generally  1  Standard  Proc.  861. 

8.  Ind.— Caffrey  v.  Dudgeon,  38  Ind. 
512,  10  Am.  Eep.  126;  Kiphart  t:  Bren- 
nemen,  25  Ind.  152;  Blair  v.  Porter,  12 
Ind.  App.  296,  38  N.  E.  874,  40  N.  E. 
81;  Bensch  v.  Farnsworth,  9  Ind.  App. 
547,  34  N.  E.  751,  37  N.  E.  284,  dis- 
tinguishing Goodwine  v.  Barnett,  2  Ind. 
App.  16,  28  N.  E.  115.  Minn.— Lam- 
berton  v.  Eaymond,  22  Minn.  129.  Mo. 
Burden  v.  Hornsby,  50  Mo.  238.  N.  Y. 
Jaycox  V.  Pinney,  62  Barb.  344;  Bull 
V.  Colton,  22  Barb.  94;  Woolley  v.  Wil- 
ber, 4  Denio  570;  People  v.  Wait,  114 
App.  Div.  334,  99  N.  Y.  Supp.  807. 
S.    C— Stroy   v.   Nicpee,   89   S.    E.    666. 

Amendments  as  to  jurisdictional 
facts,  see  generally  the  title  "Jurisdic- 
tion." 

9.  Ark.— Climer  v.  Aylor,  123  Ark. 
510,  185  S.  W.  1097.  Cal.— Howard  v. 
Valentine,  20  Cal.  282;  Linhart  v. 
Buiff,  11  Cal.  280;  Butler  v.  King,  10 
Cal.  342.  Ga.— Central  of  Georgia  Ev. 
Co.  V.  Bowen,  108  Ga.  810,  33  S.  E. 
996;  Ellison  v.  Georgia  E.  &  Bkg.  Co., 
87  Ga.  691,  13  S.  E.  809;  Pope  v.  Wil- 
son, 9  Ga.  App.  197,  70  S.  E.  977; 
Macon  D.  &  S.  E.  Co.  v.  Calhoun,  3 
Ga.  App.  91,  59  S.  E.  327;  Western  & 
A.  E.  Co.  V.  Clark,  1  Ga.  App.  235,  57 
S.  E.  916.  Mich. — Carmer  r.  Hubbard, 
123  Mich.  333,  82  N.  W.  64;  Stanley 
r.  Anderson,  107  Mich.  384,  65  N.  W. 
247;  Smith  v.  Dodge,  37  Mich.  354; 
Hartford  v.  Holmes,  3  Mich.  460.  Mo. 
Wright  V.  Cleveland,  159  Mo.  App.  347, 
141  S.  W.  5;  Warner  v.  Close,  120  Mo. 
App.  211,  96  S.  W.  491;  Maxwell  r. 
Quimby,  90  Mo.  App.  469;  Cameron  v. 
Hart,  57  Mo.  App.  142.  N.  Y.— Fran- 
cis V.  Perry,  82  Misc.  271,  144  N.  Y. 
Supp.   167.     S.  C— Holliday  v.  Hodge, 
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motion  to  dismiss,^"  or  for  a  nonsuit^^  has  been  made ;  it  may  be  made 
at  any  time  prior  to  the  actual  commencement  of  the  trial/^  or  even 
during  the  trial/-'  or  after  the  submission  of  the  cause  to  the  justice 
or  jury/*  but  not  thereafter/^  except  where  it  is  necessary  to  make  the 
pleading  conform  to  the  proof.^"  Even  after  verdict  an  amendment  of 
the  ad  damnum  clause  may  be  made  by  indorsement.^^ 

It  is  error  for  a  justice  of  the  peace  to  refuse  to  allow  a  reasonable 
and  proper  amendment  /^  and  under  some  statutes,  it  is  error  for  a 
justice  to  dismiss  the  action  without  first  ordering  an  amendment  of 
the  pleading  objected  to.^^ 

These  rules  apply  with  equal  force  to  the  pleadings  of  the  defend- 
ant.^'^ 


90  S.  C.  106,  72  S.  E,  884;  Lookout 
Mt.  Medicine  Co.  v.  Hare,  56  S.  C. 
456,  35  S.  E.  130.  Tex.— McRae  v. 
White  (Tex.  Civ.  App.),  42  S.  W.  793. 
Wis. — Dehnel  v.  Komrow,  37  Wis.  336. 

10.  Ind.— Blair  v.  Porter,  12  Ind. 
App.  296,  38  N.  E.  874,  40  N.  E.  81. 
Minn. — Lamberton  v.  Eaymond,  22 
Minn.  129.  Mo. — Webb  v.  Eobertson, 
74  Mo.  380.  N.  Y.— Hilliard  v.  Austin, 
17  Barb.  141. 

11.  Jaycox  V.  Pinney,  62  Barb.  (N. 
Y.)  344. 

12.  Osborn  v.  Nelson,  59  Barb.  (N. 
Y.)  375;  Bigelow  v.  Dunn,  53  Barb. 
(N.  Y.)  570,  36  How.  Pr.  120;  Vaughn 
V.  Lego,  49  Hun  605,  1  N.  Y.  Supp.  689, 
15  Civ.  Proc.  164,  17  N.  Y.  St.  279. 
See  4  Standard  Proc.  869. 

13.  Harby  v.  Wells,  52  S.  C.  156,  29 
S.  E.  563. 

14.  Mich.— Webster  v.  Williams,  69 
Mich.  135,  37  N.  W.  62.  Minn.— Lam- 
berton V.  Raymond,  22  Minn.  129.  Mo. 
Webb  r.  Robertson,  74  Mo.  380;  Wright 
f.  Cleveland,  159  Mo.  App.  347,  141  S. 
W.  5;  White  v.  Missouri  Pac.  Ry.  Co., 
98  Mo.  App.  542,  72  S.  W.  716.  N.  Y. 
Bigelow  V.  Dunn,  53  Barb.  570,  36  How. 
Pr.  120;  Weeks  v.  Stroble,  36  How.  Pr. 
123;  Hinda  v.  Page,  6  Abb.  Pr.  (N.  S.) 
58. 

15.  Webster  v.  Williams,  69  Mich. 
135,  37  N.  W.  62;  Brashears  v.  Strock, 
46  Mo.  221. 

16.  Osborn  v.  Nelson,  59  Barb.  (N. 
Y.)  375;  Bull  v.  Colton,  22  Barb.  (N. 
Y.)  94;  Hibbard  v.  Peek,  75  Wis.  619, 
44  N.  W.  641. 

17.  Toledo,  P.  &  W.  R.  Co.  v.  Pence, 
71  HI.  174;  Wahl  v.  Wedel,  135  HI. 
App.  175.  Compare  Morrison  v.  St. 
Louis  &  S.  F.  R.  Co.,  87  Ark.  424,  112 
S.  W.  975. 


18.  Ga. — Hogans  v.  Dixon,  105  Ga. 
171,  31  S.  E.  422.  Mich.— Eddy  V. 
Manshaun,  42  Mich.  532,  4  N.  W.  286. 
Mo. — Union  Brew.  Co.  v.  Ehlhardt,  139 
Mo.  App.  129,  120  S.  W.  1193.  N.  Y. 
Hilliard  v.  Austin,  17  Barb.  141;  Ful- 
ton v.  Heaton,  1  Barb.  552. 

19.  Minn. — Middelstadt  v.  Mcln- 
tvre,  55  Minn.  69,  56  N.  W.  464.  Mo. 
Webb  V.  Robertson,  74  Mo.  380;  White 
v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  App. 
542,  72  S.  W.  716.  N.  Y.— Hilliard  V. 
Austin,  17  Barb.  141;  Fulton  v.  Heaton, 
1  Barb.  552. 

20.  Eddy  v.  Manshaun,  42  Mich. 
532,  537,  4  N.  W.  286;  Colvin  v.  Cor- 
win,  15  Wend.  (N.  Y.)  557;  Turck 
r.  Richmond,  13  Barb.  (N.  Y.)  533; 
Vaughn  v.  Lego,  49  Hun  605,  1  N.  Y. 
Supp.  689,  15  Civ.  Proc.  164,  17  N.  Y. 
St.  279;  Walsh  v.  Cornett,  17  Hun 
(N.  Y.)   27. 

[a]  Verification  of  defendant's  plea 
may  be  made  by  amendment.  Rodgers 
V.  Caldwell,  122  Ga.  279,  50  S.  E. 
95,  105;  Stafford  v.  Wilson,  122  Ga. 
32,  49  S,  E.  800;  Barnes  r.  Coker,  112 
Ga.  137,  37  S.  E.  104  (even  after  a 
continuance  to  the  next  term) ;  Rock- 
more  V.  Cullen,  94  Ga.  648,  21  S.  E. 
845  (may  be  allowed  at  any  time  be- 
fore judgment) ;  Central  of  Georgia  R. 
Co.  V.  Duncan,  8  Ga.  App.  177,  68  S.  E. 
871;  Landa  v.  Mack  (Tex.  Civ.  App.), 
56  S.  W.  540.  As  to  verification,  see 
infra,  III,  K,  9. 

[b]  Forced  Plea  Under  Arrest. 
Where  a  justice  required  a  party  who 
was  brought  before  him  on  a  civil  war- 
rant to  plead  immediately,  he  is  en- 
titled, after  an  adjournment,  to  amend 
his  plea  of  the  general  issue.  Med- 
daugh  V.  Williams,  48  Mich.  172,  12  N. 
W.   34. 
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An  oral  pleading  may  Tae  amended  orally."^ 

Kotice  should  be  given  the  opposite  party  of  an  amendment  of  a 
pleading,  unless  he  or  his  attorney  is  present  in  eourt,^^  out  no  service 
of  the  amendment  is  required.^^ 

Effect.  —  A  pleading  in  a  justice 's  court  purporting  to  amend  a  prior 
plea,  may  be  treated  as  a  new  and  distinct  plea,  without  reference  to 
the  original,  if  sufficient  in  itself  to  constitute  a  complete  answer  to 
the  suit.2* 

9.  Verification.^^  —  Pleadings  before  a  justice  of  the  peace  need  not 
be  verified,^''  except  M'here  a  verification  is  required  by  statute.^^  Oral 
pleadings  are  usually  incapable  of  verification.-^ 

In  many  states,  it  is  required  that  the  complaint,-^  at  least  in  certain 
specified  classes  of  actions,'"  must  be  verified.  And  under  some  statutes 
if  the  complaint,  in  certain  classes  of  cases,^^  or  the  account  sued  on, 


21.  Stirlen  v.  Pettibone,  77  111.  App. 
72. 

22.  Alvey  v.  Wilson,  9  Kan.  401. 

23.  Eea  v.  McGahee,  12  Ga.  App. 
326,  77  S.  E.  204;  Holliday  v.  Hodge,  90 
S.  C.  108,  72  S.  E.  884,  84  S.  C.  91, 
65  S.  E.  952. 

24.  Glessner  v.  Longley,  125  Ga.  676, 
54  S.  E.  753. 

25.  See  generally  the  title  "Verifi- 
cation." 

26.  Ark. — Carolan  v.  Cardan,  47 
Ark.  511,  2  S.  W.  105;  Texas  &  St. 
L.  Ey.  Co.  V.  Hall,  44  Ark.  375;  Shinn 
V.  Tucker,  37  Ark.  580.  Cal.— Minturn 
V.  Burr,  20  Cal.  48.  N.  D.— Whitney 
V.  Eitz,  24  N.  D.  576,  140  N.  W. 
676. 

27.  Thompson  v.  Killian,  25  Minn. 
Ill;  Murray  V.  Johnson,  1  Minn.  224. 
See  also  infra,  the  cases  cited  in  notes 
29  et  seq. 

[a]  Requirements  of  Statute  May 
Be  Waived.— Burt  r.  Bailey,  21  Minn. 
403;   Taylor   v.   Bissell,   1   Minn.   225. 

[b]  Jurisdiction  does  not  depend 
upon  compliance  with  a  statute  requir- 
ing pleadings  to  be  verified.  Whitney 
V.  Eitz,  24  N.  D.  576,  140  N.  W.  676. 

28.  Williams  v.  Price,  2  Sandf.  (N. 
Y.)  229,  3  Code  Eep.  200;  Whitney  v. 
Eitz,  24  N.  D.  576,  140  N.  W.  676. 
But   see  Burt  v.  Bailey,  21   Minn.  403. 

29.  See  the  statutes,  and  Salt  Lake 
Coffee  &  Spice  Co.  v.  District  Court,  44 
Utah  411,  140  Pac.  666;  State  ex  rel. 
Burt  V.  District  Court,  39  Utah  1,  114 
Pac.  143. 

30.  Oal. — Minturn  v.  Burr,  20  Cal. 
48;  Sullivan  f.  Cary,  17  Cal.  80.  Kan. 
Gray  v.   Bryant,   46   Kan.  43,  26   Pac. 


470.  Mich. — Ada  Dairy  Assn.  v.  Mears, 
123  Mich.  470,  82  N.  W.  258.  N.  Y. 
Collison  v.  Wier,  91  Misc.  501,  154 
N.  Y.  Supp.  951.  N.  D.— Whitney  v. 
Eitz,  24  N.  D.  576,  140  N.  W.  676. 

[a]  Thus,  (1)  in  actions  arising  on 
contract  for  money  only,  or  on  account, 
in  some  of  the  states,  the  complaint  is 
required  to  be  verified.  Ga. — Barnes  v. 
Coker,  112  Ga.  137,  37  S.  E.  104;  Eock- 
more  v.  Cullen,  94  Ga.  648,  21  S.  E.  845. 
N.  Y.— Collison  v.  Wier,  91  Misc.  501, 
154  N.  Y.  Supp.  951.  Pa.— Lehman's 
Admr.  v.  Winters,  10  Pa.  Dist.  147; 
Cook  V.  Minick,  1  Pa.  Co.  Ct.  603.  (2) 
So  also  in  actions  of  forcible  entry  and 
detainer  (Cal. — Minturn  V.  Burr,  20 
Cal.  48;  Sullivan  v.  Cary,  17  Cal.  80. 
N.  D.— Whitney  v.  Eitz,  24  N.  D.  576, 
140  N.  W.  676.  S.  D.— Brown  v.  Hasel- 
tine,  9  S.  D.  524,  70  N.  W.  648),  (3) 
and  in  actions  to  recover  damages  for 
injurv  to  real  estate  (Whitney  v.  Eitz, 
24  N".  D.  576,  140  N.  W.  676)  verifica- 
tion is  sometimes  required. 

[b]  A  writ  of  attachment  can  only 
be  issued,  in  some  states,  upon  the  fil- 
ing of  an  affidavit  setting  forth  the 
nature  of  plaintiff's  cause  of  action. 
Kan. — Brenner  v.  Weaver,  1  Kan.  456, 
83  Am.  Dec.  444.  N.  Y.— Fulton  v. 
Heaton,  1  Barb.  552.  Wis.— Euthe  v. 
The  Green  Bay  &  M.  E.  Co.,  37  Wis. 
344.  See  also  supra,  III,  I,  5,  a. 
Compare  Cummings  v.  Ellis,  140  Mo. 
App.  102,  119  S.  W.  512. 

31.  See  the  statutes,  and  Carter  v. 
Bovle,  57  Misc.  564,  109  N.  Y.  Supp. 
1102;  Eude  v.  Crandell,  11  N.  Y.  Civ. 
Proc.  11;  Cook  v.  Minick,  1  Pa.  Co. 
Ct.  603.     See  the  titles  "Affidavits  of 
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is  verified,^-  the  plaintiff  is  entitled  to  judgment  without  further  proof 
unless  a  verified  defense  is  interposed.^"'  It  is  sometimes  provided  that 
unless  denials  of  certain  matters  are  made  upon  oath  that  the  plaiutifl; 
will  be  relieved  from  the  necessity  of  proving  his  allegations  ;^*  this  is 
especially  true  of  denials  of  the  execution  or  assignment  of  written  in- 
struments.^^ The  statutes  of  some  states  require  that  all  dilatory  pleas, 
and  pleas  of  non  est  factum,  be  verified. ^"^  Where  a  defendant  fails  to 
comply  with  the  statute  requiring  a  verified  answer,  he  will  not  be  per- 
mitted, over  the  objection  of  the  plaintiff  to  introduce  evidence  in  sup- 
port of  such  unverified  plea,'^  although  he  is  not  thereby  precluded 


Merits  and  Defense;"  "Statement  or 
Affidavit  of  Claim." 

[a]  Action  for  damages    for   fraud 

and  deceit  is  not  included  within  the 
statute.  Kusselewskey  r.  Fabricant,  8 
Misc.  104.  29  N.  Y.  Supp.  1091,  61  N. 
Y.  St.  745. 

[b]  Negligence  Must  Be  Proved. 
Tn  a  common-law  action  against  a  rail- 
road company  for  injury  to  cattle,  it 
is  incumbent  upon  the  plaintiff  to  show 
negligence  upon  the  part  of  the  de- 
fendant. Turner  v.  St.  Louis  &  S.  F. 
Ky.  Co.,  76  Mo.  261. 

32.  Ark. — Carolan  v.  Carolan,  47 
Ark.  511,  2  S.  W.  105.  Ga.— Stafford 
V.  Wilson,  122  Ga.  32,  49  S.  E.  800; 
Peeples  r.  Sethness  Co.,  119  Ga.  777,  47 
S.  E.  170;  Odell  v.  Meaeham,  114  Ga. 
910,  41  S.  E.  41;  Barnes  v.  Coker,  112 
Ga.  137,  37  S.  E.  104;  Central  of 
Georgia  R.  Co.  v.  Duncan,  8  Ga.  App. 
177.  68  S.  E.  871;  Coffee  v.  McCaskey 
Register  Co.,  7  Ga.  App.  425,  66  S.  E. 
1032;  Brierton  v.  Smith,  7  Ga.  App. 
69,  66  S.  E.  375.  Kan.— Gray  r.  Bry- 
ant, 46  Kan.  43,  26  Pac.  470;  Baugh- 
nian  r.  Hale,  45  Kan.  453,  25  Pac.  856; 
Southern  K.  Rv.  Co.  v.  Gould,  44  Kan. 
68,  24  Pac.  352.  Okla.— Missouri,  K. 
&  T.  R.  Co.  f.  Lawson,  37  Okla.  322, 
132  Pac.  321;  American  Nat.  Bank  of 
Tishomingo  v.  Roberts,  29  Okla.  221, 
116  Pac.  774.  Tex. — Davidson  v.  Mc- 
Call  Co.  (Tex.  Civ.  App.),  95  S.  W. 
32. 

[a]  The  Account  Itself  Must  Be 
Verified. — It  is  not  sufficient  to  verify 
the  complaint  or  a  bill  of  particulars. 
Missouri,  K.  &  T.  R.  Co.  f.  Lawson, 
37  Okla.  322,  132  Pac.  321;  American 
ISTat.  Bank  of  Tishomingo  f.  Roberts, 
29   Okla.   221,   116   Pac.   774. 

33.  As  to  affidavits  of  defense,  see 
the  title  "Affidavits  of  Merits  and  De- 
fense." 

34.  See  the  statutes. 

[a]    The  existence  of  a  corporation 


must  be  denied  under  oath.  Concordia 
Sav.  &  Aid  Assn.  v.  Read,  93  N.  Y. 
474;  McElwee  Mfg.  Co.  v.  Trowbridge, 
68  Hun  28,  22  N.  Y.  Supp.  674,  52 
N.  Y.  St.  64;  Martin  Cantine  Co.  V. 
Warshauer,  7  Misc.  412,  28  N.  Y.  Supp. 
139,  23  Civ.  Proc.  379,  58  N.  Y.  St. 
569;  East  River  Elec.  L.  Co.  v.  Clark, 
18  N.  Y.  Supp.  463. 

[b]  Defenses  to  actions  on  contracts 
for  money  only  must  be  verified.  Leh- 
man's Admr.  v.  Winters,  10  Pa.  Dist. 
147;  Cordes  f.  Swartz,  26  Pa.  Co.  Ct. 
486;  Cook  v.  Minick,  1  Pa.  Co.  Ct. 
603. 

35.  See  the  following:  Kan.— Gray 
r.  Bryant,  46  Kan.  43,  26  Pac.  470; 
Baughman  v.  Hale,  45  Kan.  453,  25 
Pac.  856;  Southern  Kansas  Ry.  Co.  v. 
Gould,  44  Kan.  68,  24  Pac.  352;  Mills 
r.  Kansas  Lumb.  Co.,  26  Kan.  574. 
Mich. — Ada  Dairy  Assn.  v.  Mears,  123 
Mich.  470,  82  N.  W.  258.  Minn.— John- 
ston Harvester  Co.  v.  Clark,  30  Minn. 
308,  15  N.  W.  252.  Mo.— Hickman  v. 
Kunkle,  27  Mo.  401;  Klein  v.  Keyes,  17 
Mo.  326.  N.  Y.— Thornton  v.  Bell,  164 
App.  Div.  580,  150  N.  Y.  Supp.  39. 
Tenn. — Stephenson  v.  Landis,  14  Lea 
433. 

36.  See  the  following:  Ga. — Lowe 
Bros.  Cracker  Co.  v.  Ginn,  94  Ga.  408, 
20  S.  E.  106;  Shope  v.  Fite,  91  Ga. 
174,  16  S.  E.  990;  Vaughn  v.  Drewry, 
79  Ga.  761,  4  S.  E.  879;  Smith  v.  Raw- 
son,  61  Ga.  208;  Bass  V.  Stevens,  17 
Ga.  573.  Ind. — Indianapolis,  P.  &  C. 
Ry.  Co.  r.  Summers,  28  Ind.  521;  But- 
ton V.  Lent,  10  Ind.  365;  Neely  v. 
Chinn,  8  Blackf.  84;  Barber  v.  Sum- 
mers, 5  Blackf.  339;  Blake  v.  Nichols, 
4  Blackf.  311.  Mo.— Klein  v.  Keyes,  17 
Mo.  326.  Tex. — Lyons  Bros.  Co.  v.  Cor- 
ley    (Tex.    Civ.   App.),   135    S.   W.   603^ 

Compare  Gilbert  v.  Vanderpool,  15 
Johns.   (N.  Y.)   242. 

37.  Ga.— Stafford  v.  Wilson,  122  Ga. 
32,  49  S.  E.  800.     Kan.— Gray  v.  Bry- 
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from  objecting  to  the  suffieieney  of  the  eomplaint.^^  An  irregularity 
or  defect  in  the  verification  does  not  defeat  the  jurisdiction  of  the  jus- 
tice, or  deprive  the  pleader  of  the  benefit  of  the  pleading.^° 

When  the  verification  of  a  pleading  is  required,  it  may  be  by  the 
party,  his  agent  or  attorney ,*°  the  necessity  or  reason  for  verification 
by  such  agent  or  attorney  being  stated  therein.'*^ 

Information  and  Belief.  —  A  verification  based  upon  information  and 
belief  is  not  sufficient  to  deny  the  execution  of  a  written  instrument,*- 
or  the  existence  of  a  corporation.^^ 

10.  Waiver  and  Cure  of  Defects  and  Objections  to  Pleadings. 
Technical  objections  to  pleadings  before  justices  of  the  peace  will  not 
be  encouraged,**  and  if  made  at  all,  they  must  be  interposed  at  the  ap- 
pearance term  of  the  court,*^  or  at  the  time  of  joining  issue,*^  and  be- 
fore pleading  to  the  merits,*'^  or  before  a  trial  thereon,  has  taken 
place,**  although  a  party  may  object  to  the  introduction  of  evidence 


ant,  46  Kan.  43,  26  Pac.  470.  N.  Y. 
Schmidt  v.  Nelke  Art  Lithographic  Co., 
17  Misc.  124,  39  N.  Y.  Supp.  353.  See 
also  Matter  of  Petition  of  New  York, 
L.  &  W.  E.  E.  Co.,  99  N.  Y.  12,  1  N.  E. 
27,  affirming  35  Hun  220. 

[a]  Failure  of  plaintiff  to  reply  to 
an  unverified  answer  is  not  an  admis- 
sion. Thompson  v.  Killian,  25  Minn. 
111. 

38.  Morris  v.  Hunken,  40  App.  Div. 
129,  57  N.  Y.  Supp.  712. 

39.  Ind.— Blake  r.  Nichols,  4  Blackf. 
311.  la. — Hoover  v.  Ehoads,  6  Iowa 
505.  N.  Y.— Clark's  Cove  Fertilizer  Co. 
f.  Stever,  29  Misc.  571,  62  N.  Y.  Supp. 
249.  Pa. — Moore  v.  Bundy,  8  Pa.  Dist. 
529,  22  Pa.  Co.  Ct.  583.  Tex.— Stacks 
V.  Simmons  (Tex.  Civ.  App.),  58  S.  "W. 
958. 

40.  Ga. — Coffee  v.  McCaskey  Eegis- 
ter  Co.,  7  Ga.  App.  425,  66  S.  E.  1032. 
Minn.— "West  v.  Berg,  66  Minn.  287,  68 
N.  W.  1077;  Smith  v.  Victorin,  54 
Minn.  338,  56  N.  W.  47;  Johnston 
Harvester  Co.  v.  Clark,  30  Minn.  308, 
15  N.  W.  252.  N.  Y.— Clark's  Cove 
Fertilizer  Co.  v.  Stever,  29  Misc.  571, 
62  N.  Y.  Supp.  249;  Barnes  v.  Sutliff, 
24  Misc.  526,  53  N.  Y.  Supp.  974.  Tex. 
Davidson  v.  McCall  Co.  (Tex.  Civ. 
App.),  95  S.  W.  32. 

[a]  The  treasurer  of  a  corporation 
is  competent,  as  agent,  to  verify  an 
account  to  be  sued  on,  although  he  is 
not  described  as  agent.  Davidson  v. 
McCall  Co.  (Tex.  Civ.  App.),  95  S.  W. 
32. 

41.  Fitch  f.  Bigelow,  5  How.  Pr.  (N. 
Y.)  237,  3  Code  Eep.  216;  Eoss  v. 
Longmuir,  15  Abb.  Pr.  (N.  Y,)  326,  24 
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How.  Pr.  49;  Clark's  Cove  Fertilizer 
Co.  V.  Stever,  29  Misc.  571,  62  N.  Y. 
Supp.  249. 

42.  Johnston  Harvester  Co.  V.  Clark, 
30  Minn.  308,  15  N.  W.  252. 

43.  Post  Pub.  Co.  V.  Bennett,  164 
App.  Div.  633,  149  N.  Y.  Supp.  867; 
Vulcan  V.  Myers,  58  Hun  161,  11  N.  Y. 
Supp.  663,  34  N.  Y.  St.  122;  Bengston 
r.  Thingvalla  S.  S.  Co.,  31  Hun  (N.  Y.) 
96,  4  Civ.  Proc.  260,  aMrming  3  Civ. 
Proc.   263,   2    McCarty  Civ.   Proc.   441. 

44.  la. — Hall  v.  Monohan,  6  Iowa 
216,  71  Am.  Dec.  404,  1  Iowa  554. 
Mo. — Jarrett  r.  Mohan,  142  Mo.  App. 
29,  126  S.  W.  212;  Eastin  v.  Joyce,  85 
Mo.  App.  433.  Wis. — Jarvis  v.  Hamil- 
ton, 16  Wis.  574. 

See  also  supra,  III  K,  1;  III,  K,  2, 
b,   (I). 

45.  Eodgers  v.  Caldwell,  122  Ga.  279, 
50  S.  E.  95. 

46.  Willard  v.  Bridge,  4  Barb.  (N. 
Y.)  361;  Young  r.  Eummell,  7  Hill 
(N.   Y.)    503,    5   Hill   60. 

47.  Ind. — Davis  v.  Davis,  6  Blackf. 
394.  Mich.— Millspaugh  v.  Schultz,  180 
Mich.  310,  146  N.  W.  634;  Carmer  v. 
Hubbard,  123  Mich.  333,  82  N.  W.  64; 
Chancey  v.  Skeels,  43  Mich.  347,  5  N. 
W.  380;  Smith  v.  Dodge,  37  Mich.  354; 
Daniels  v.  Clegg,  28  Mich.  32;  Hartford 
V.  Holmes,  3  Mich.  460.  Minn. — Ches- 
terson  v.  Munson,  27  Minn.  498,  8  N. 
W.  593.  Mo.— Eastin  v.  Joyce,  85  Mo. 
App.  433;  Finley  r.  Dyer,  79  Mo.  App. 
604.  Vt.— Stone  r.  Proctor,  2  D.  Chip. 
108.  Wash.— Baxter  v.  Seoland,  2 
Wash.  Ter.  86,  3  Pac.  638.  Wis.— Jar- 
vis  V.  Hamilton,  16  Wis.  574. 

48.  Hall  V.  McKechnie,  22  Barb.  (N. 
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upon  a  material  question  not  embraced  by  the  pleadings,^"  after  plead- 
ing to  the  merits,^"  or  after  trial  and  judgment,^^  defects  in  the  plead- 
ings or  proceedings  cannot  bo  urged,  as  they  are  cured  by  the  verdict 
or  judgment.^^  Where  a  defendant,  upon  decision  of  a  demurrer 
against  him,  puts  in  an  answer,  he  waives  the  demurrer  in  the  absence 


Y.)  244;  Willard  r.  Bridge,  4  Barb. 
(N.  Y.)  361;  Young  v.  Eummell,  7  Hill 
(N.  Y.)  503,  5  Hill  60;  Stanley  v. 
Eachofsky  &  Son,  50  Ore.  472,  93  Pac 
354. 

49.  Kan.— St.  Louis  &  S.  F.  E.  Co. 
t'.  Hoff,  76  Kan.  506,  92  Pac.  539. 
Mich.— Millspaugh  r.  Schultz,  ISO  Mich. 
310,  146  N.  W.  634;  Prest-0-Lite  f. 
Widrig,  179  Mich.  230,  146  N.  W.  178. 
N.  Y.— Eockefeller  v.  Hoysradt,  2  Hill 
616. 

[a]  An  instruction  cannot  be  em- 
ployed to  raise  the  objection  for  the 
first  time.  Broderick  t'.  Andrews,  135 
Mo.  App.  57,   115   S.  W.  519. 

50.  Ga. — Bigbee  v.  Hutchinson,  99 
Ga.  398,  27  S.  E.  732.  Ind.— Davis  r. 
Davis,  6  Blaekf.  394;  McCormick  r. 
Maxwell,  4  Blaekf.  168.  Mich.— La 
Barre  v.  Bent,  154  Mich.  520,  118  N. 
W.  6;  Whelpley  v.  Nash,  46  Mich.  25, 
8  N.  W.  570;  Hartford  r.  Holmes,  3 
Mich.  460.  Minn. — Chesterson  v.  Mun- 
son,  27  Minn.  498,  8  N.  W.  593.  Mo. 
Webb  V.  Eobertson,  74  Mo.  380;  Nich- 
ols V.  Hieklin,  127  Mo.  App.  672,  106 
S.  W.  1109;  Eastin  v.  Joyce,  85  Mo. 
App.  433.  N,  J.— Keep  v.  Kelly,  32 
N.  J.  L.  56.  N.  C— Little  v.  Mc Carter, 
89  N.  C.  233.  N.  D.— Whitney  v.  Eitz, 
24  N.  D.  576,  140  N.  W.  676.  Wis. 
Jarvis  v.  Hamilton,  16  Wis.  574;  Har- 
tley r.  Johnson,  4  Wis.   215. 

51.  U,  S. — Davis  v.  Pitman,  Hempst. 
44,  7  Fed.  Cas.  No.  3,647a.  Ark. 
Sykes  v.  Laferry,  25  Ark.  99;  Jester  r. 
Hopper,  13  Ark".  43;  Smith  v.  Stinnett, 
1  Ark.  497;  McKee  v.  Murphy,  1  Ark. 
55.  Ga. — Georgia  Ev.  &  Electric  Co. 
V.  Knight,  122  Ga.  290,  50  S.  E.  124. 
Ind.— McCormick  v.  Maxwell,  4  Blaekf. 
168.  la. — Hall  v.  Monohan,  1  Iowa  554, 
6  Iowa  216,  71  Am.  Dec.  404;  Taylor 
V.  Barber,  2  G.  Gr.  350.  Mich.— Prest- 
0-Lite  i:  Widrig,  179  Mich.  230,  146 
N.  W.  178;  La  Barre  v.  Bent,  1.54  Mich. 
520,  118  N.  W.  6;  Hartford  v.  Holmes, 
3  Mich.  460.  Minn.— Kubesh  r.  Han- 
son, 93  Minn.  259,  101  N.  W.  73; 
Chesterson  v.  Munson,  27  Minn.  498,  8 
N.  W.  593;  Thompson  v.  Killian,  25 
Minn.  Ill;  Taylor  v.  Parker,  17  Minn. 
469.     Mo.— Webb  v.  Eobertson,  74  iMo. 


380;  Jarrett  r.  Mohan,  142  Mo.  App. 
29,  126  S.  W.  212;  Fezler  f.  Gibson, 
183  Mo.  App.  385,  166  S.  W.  1096; 
Nichols  V.  Hickliu,  127  Mo.  App.  672, 
106  S.  W.  1109;  Eastin  v.  Joyce,  85 
Mo.  App.  433;  Finley  v.  Dyer,  79  Mo. 
App.  604;  Williams  r.  Sanders,  69  Mo. 
App.  608.  Mont.— Budd  v.  Power,  8 
Mont.  380,  20  Pac.  820.  N.  J.— Budd 
V.  Marvin,  4  N.  J.  L.  248.  N.  Y. 
Hall  V.  McKechnie,  22  Barb.  244;  Wil- 
lard V.  Bridge,  4  Barb.  361;  Eoss  v. 
Hamilton,  3  Barb.  609;  Fulton  v.  Heat- 
on,  1  Barb.  552;  Bloodgood  r.  Over- 
seers of  the  Poor  of  Jamaica,  12  Johns. 
285;  McNeil  v.  Seoffield,  3  Johns.  436. 
N.  C— Little  V.  McCarter,  89  N.  C.  233. 
N.  D.— Whitnev  r.  Eitz,  24  N.  D.  576, 
140  N.  W.  676.  Ore.— Stanley  v. 
Eachofsky  &  Son,  50  Ore.  472,  93  Pac. 
354.  Tex. — Edwards  v.  Youngblood 
(Tex.  Civ.  App.),  162  S.  W.  1164.  Utah. 
Salt  Lake  Coffee  &  Spice  Co.  r.  Dis- 
trict Court,  44  Utah  411,  140  Pac.  666. 
W.  Va. — Layne  v.  Ohio  Eiver  E.  Co., 
35  W.  Va.  438,  14  S.  E.  123.  Wis. 
Holz  V.  Hanson,  115  Wis.  236,  91  N.  W. 
663;  State  ex  rel.  Posbrig  v.  Daubner, 
111  Wis.  671,  87  N.  W.  802;  Euthe  V. 
Green  Bay  &  M.  E.  Co.,  37  Wis.  344; 
Berkley  v.  Johnson,  4  Miss.  215;  Heeron 
V.  Beekwith,  1  Wis.  17. 

[a]  A  plea  of  privilege  will  be 
deemed  to  have  been  waived,  where 
the  pleader  fails  to  demand  action 
thereon  by  the  court  prior  to  a  hear- 
ing on  the  issue.  Edwards  v.  Young- 
blood  (Tex.  Civ.  App.),  162  S.  W. 
1164. 

[b]  An  agreement  to  make  up  the 
pleadings  after  trial  at  any  time,  will 
operate  as  a  cure  to  any  defect  in  the 
declaration.  McGrew  V.  Adams,  2  Stew, 
CAla.)  502. 

52.  Me.— Emerson  v.  Lakin,  23  Me. 
384.  Mich.— Hartford  v.  Holmes,  3 
Mieh.  460.  Mo. — Byrne  v.  St.  Louis, 
L  M.  &  S.  Ev.  Co.,  75  Mo.  App.  36; 
Williams  r.  Sanders,  69  Mo.  App.  608. 
N.  Y.— Hall  V.  McKechnie,  22  Barb. 
244;  Chamberlin  v.  Graves,  2  Hill  504. 
Wis. — Parish  V.  Gilmore,  33  Wis.  608. 
Wyo.— Hudson  Coal  Co.  v.  Hauf,  18 
Wyo.  425,  109  Pac.  21. 
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of  a  statutory  provision  to  the  contrary  f^  and  where  a  matter  should 
be  specially  pleaded,  a  failure  to  do  so  will  operate  as  a  waiver  of  the 
defense.^*  But  goine:  to  trial  on  the  merits  after  a  dilatory  plea  has 
been  overruled  is  not  a  waiver  of  such  plea.^^  Nor  is  there  a  waiver  in 
any  case  where  a  party  has  taken  all  necessary  steps,  with  due  dili- 
gence, and  made  all  proper  objections,  to  the  ruling  of  the  court.^® 

L.  Trial,  Eeference  and  New  Trial.  —  1.  Trial.  —  a.  Poivers 
and  Duties  of  the  Justice.  —  The  powers  and  duties  of  a  justice  of  the 
peace  relative  to  the  trial  of  actions  before  him  and  the  proceedings 
preliminary  thereto  are  very  similar  to  those  of  courts  of  record.^^  The 
justice  may  maintain  order  in  his  court  by  the  removal  of  disorderly 
or  improper  persons  thcrefrom,^^  and  punish  as  for  contempt  of  court.^'' 
The  justice  must  call  his  cases,^*'  and  he  may  delay  the  case  for  a  rea- 
sonable time  after  its  call,  for  the  production  of  papers  or  evidence.*^' 
He  may  issue  subpoenas^^  in  pending  actions,*'^  administer  oaths  to  wit- 
nesses and  jurors  in  cases  before  him,^*  and  pass  upon  the  admissibility 
of  the  evidence  offered.''^  l^nless  so  recpiested  by  a  party,  he  is  not  re- 
quired to  reduce  to  w^riting  the  evidence  offered  or  received  on  trial 
before  him.'^°    In  some  states  a  justice  may  invite  another  justice  who  is 


53.  Irvine  r.  Forbes,  11  Barb.  (N. 
Y.)  587;  Harper  v.  Leal,  10  How.  Pr. 
(N.  Y.)  276;  Hayes  v.  Kedzie,  11  Hun 
(N.  Y.)  577.  See  also  6  Standard 
PROC.   1005. 

54.  Blair  v.  Williams,  159  Ala.  655, 
49  So.  71. 

[a]  An  estoppel  in  pais,  is  waived 
unless  pleaded.  Blair  r.  Williams,  159 
Ala.  655,  49  So.  71. 

[b]  The  statute  of  limitations  is 
waived  unless  pleaded  specially.  Loch- 
rldge  Dry  Goods  Co.  r.  Daniels,  115  Ark. 
423,  171 'S.  W.  863;  Eeagan  v.  Justice's 
Court,  75  Cal.  253,  17  Pac.  195. 

55.  Dorroh  V.  McKay  (Tex.  Civ. 
App.),  56  S.  W.  611;  Knoff  V.  Puget 
Sound  Co-op.  Colony,  1  Wash.  57,  24 
Pac.  27. 

56.  Lash  v.  Southwest  Mo.  E.  Co. 
(Mo.   App.),   180   S.   W.    11. 

[a]  A  plea  of  privilege  is  not 
waived  because  the  case  is  taken  from 
the  justice's  court  to  the  county  court 
by  certiorari.  Burnett  v.  Lambach 
(Tex.   Civ.  App.),  39  S.  W.  1015. 

[b]  Appearance  hy  the  defendant 
for  the  purpose  of  giving  an  appeal 
bond,  after  judgment  against  him  by 
default  in  a  justice  court,  does  not 
operate  as  a  waiver  of  the  defects  of 
the  complaint  filed  therein.  Potter  V. 
Tucker,  11  Ala.  App.  466,  66  So.  922. 

57.  United  States  v.  O'Neal,  10 
App.  Cas.  (D.  C.)  205;  State  v.  Cline, 
85  Mo.  App.  628. 
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[a]  The  power  of  a  justice  to  sup- 
ply lost  papers  is  the  same  as  that  of 
a  court  of  record.  Cunningham  v.  Green, 
3  Ala.  127;  Ballard  Transfer  Co.  v. 
Clark,  91   Ga.  234,  18  S.  E.  138. 

58.  State  v.  Copp,  15  N.  H.  212. 

59.  Cal.— Ex  parte  Latimer,  47  Cal. 
131.  Ind, — Murphy  v.  Wilson,  46  Ind. 
537.  la.— Chambers  v.  Oehler,  107  Iowa 
155,  77  N.  W.  853. 

As  to  contempt  generally,  see  the  title 
"Contempt." 

60.  Murling  v.  Grote,  3  Abb.  Pr. 
(N.  Y.)    109. 

61.  State  V.  Frederick,  48  La.  Ann. 
1374,  21  So.  23;  State  ex  rel.  Hender- 
son V.  McCrea,  40  La.  Ann.  20,  3  So. 
380;  State  r.  Coquillon,  35  La.  Ann. 
1101;  Cowan  r.  Farrell,  7  N.  D.  397,  75 
N.  W.   771. 

62.  Chambers  v.  Oehler,  107  Iowa 
155,  77  N.  W.  853.     See  generally  the 


title  "Subpoena." 

63.  Chambers    v. 

155,  77  N.  W.  853. 

64.  Chamberlain 


Oehler,    107    Iowa 

r.  Edmonds,  18 
App.  Cas.  (D.  C.)  332;  United  States 
V.  O'Neal,  10  App.  Cas.  (D.  C.)  205; 
Fulton  V.  Yuill,  24  Misc.  285,  53  N.  Y. 
Supp.   707. 

65.  United  States  r.  O'Neal,  10  App. 
Cas.  (T).  C.)  205;  McMillen  v.  Andrews, 
10  Ohio  St.  112. 

66.  State  v.  Clemmensen,  92  Minn. 
191,  99  N.  W.  640. 


JUSTICES  OF  THE  PEACE 


53 


present  to  sit  with  him  in  the  trial  and  a  judgment  rendered  by  the 
two  justices  will  be  upheld,"  especially  if  the  second  justice  sits  in  the 
case  with  the  consent  of  the  parties.''^ 

b.  Setting  Case  for  Trial  and  Notice.  —  The  justice  is  required  on 
appearance  of  the  parties,  to  fix  a  day  for  trial,*'^  and  notify  the  parties 
who  have  appeared  thereof/"  A  notice  of  hearing  is  sometimes  re- 
quired when  the  action  is  continued.''^ 

c.  Time  of  Trial  and  Adiournmcnts.  —  (I.)  GeneraUy.  —  Unless  post- 
poned/2  or  unless  transferred  to  another  court,"  the  trial  of  the  action 
must  commence  at  the  expiration  of  an  hour  from  the  time  fixed  for 
the  hearing  ;7*  although  if  both  parties  appear,  the  justice  need  not 


67.  Chivers  v.  Lytle,  97  Mich.  477, 
56  N,  W.  862;  Griffin  v.  Haught,  45  W. 
Va.  460,  31  S.  E.  957;  MeClain  v.  Davis, 
37  W.  Va.  330,  16  S.  E.  629,  18  L.  E. 
A.  634. 

68.  Chivers  v.  Lytle,  97  Mich.  477, 
56  N.  W.  862. 

69.  Elder  r.  Justice's  Court,  136  Cal. 
864,  68  Pac.  1022;  Mottu  v.  Fahey,  78 
Md.  389,  28  Atl.  387;  Wagner  r.  Shank, 
59  Md.  313,  when  the  summons  is  re- 
turned "summoned"  and  the  defend- 
ant fails  to  appear  the  justice  must  fix 
s  day  of  trial  and  on  the  day  so  fixed 
proceed  to  try  the  case  ex  parte.  See 
Locke  V.  Leonard  Silk  Co.,  37  Mich. 
479,  it  is  not  the  practice  to  proceed 
at  once  to  a  trial  on  the  merits  on  the 
return  day  of  the  summons. 

[a]  The  fixing  of  the  day  need  not 
he  in  writing  and  made  part  of  the 
record.  Mottu  v.  Fahey,  78  Md.  389, 
28  Atl.  387. 

70.  Elder  v.  Justice's  Court,  136  Cal. 
364,  68  Pac.  1022;  Los  Angeles  v. 
Voung,  118  Cal.  295,  50  Pac.  534,  62 
A.m.  St.  Eep.  234;  Jones  v.  Justice's 
Court,  97  Cal.  523,  32  Pac.  575;  Grant 
V.  Justice's  Court,  1  Cal.  App.  383,  82 
Pac.  263. 

[a]  Notice  Is  Jurisdictional. — Elder 
t  Justice's  Court,  136  Cal.  364,  68  Pac. 
1022;  Jones  r.  Justice's  Court,  97  Cal. 
523,  32  Pac.   575. 

[b]  A  service  on  an  attorney  (1) 
is  not  a  compliance  with  a  statute 
requiring  notice  to  the  partv  (Cullen 
V.  Collison,  110  Mo.  App.  174,  80  S. 
W.  290),  (2)  but  some  statutes  per- 
mit the  giving  of  notice  to  the  attor- 
ney. Grant  r.  Justice's  Court,  1  Cal. 
App.  383,  82   Pac.  263. 

[c]  A  verbal  notice  over  telephone 
is  insufficient  under  statute  requiring 
such  notice  to  be  in  writing  signed  by 
the  justice.     Jones   v.   Justice's  Court, 


07   Cal.  523,  32  Pac.  575. 

71.  See  cases  cited  below. 

[a]  The  defendant  should  be  noti- 
fied of  the  hearing  (1)  when  a  cause  is 
continued  without  day  (Hunt  v.  Lau- 
fer,  6  Pa.  Co.  Ct.  337;  Edwards  v.  Carr, 
3  Kulp  [Pa.]  192),  or  (2)  where  in  the 
absence  of  the  defendant  it  has  been 
adjourned  to  an  adjourned  day  unless 
the  adjournment  is  had  by  his  consent 
(Brannin  v.  Voorhees,  14  N.  J.  L.  590), 
or  (3)  where  the  defendant  is  present 
at  the  time  and  place  set  for  hearing, 
and  at  the  expiration  of  the  hour,  in 
the  absence  of  the  justice,  departs. 
Stadler  v.  Moors,  9  Mich.  264.  (4)  But 
where  a  case  is  suspended,  in  order  that 
the  parties  may  effect  a  settlement, 
which  attempted  settlement  fails, 
neither  party  is  entitled  to  notice 
when  the  cause  will  afterward  come  up 
for  trial.  Bostain  v.  Morris,  93  Ga. 
224,  18  S.  E.  649.  (5)  If  a  motion  to 
dismiss  for  insufficient  service  is  over- 
ruled and  the  cause  is  continued  to  a 
future  day,  such  continuance  is  a  suffi- 
cient notice  of  the  pendency  of  the 
action  and  the  defendant  is  charged 
with  knowledge  of  the  subsequent  ac- 
tion of  the  court  in  the  cause.  Toledo 
&  Wabash  E.  Co.  v.  Talbert,  23  Ind. 
438;  President  &  Directors  of  O.  &  M. 
E.  ;;.  Quier,  16  Ind.  440;  Michigan  S. 
&  N.  I.  E.  Co.  r.  Shannon,  13  Ind.  171. 

72.  Western  &  A.  E.  Co.  v.  Pitts, 
79  Ga.  532,  4  S.  E.  921,  See  infra,  III, 
L,  1,  c,   (II). 

73.  See   infra,   III,   E. 

74.  Cal.— Code  Civ.  Proe.  §873.  Ga. 
Western  &  A.  E.  Co.  v.  Pitts,  79  Ga. 
532,  4  S.  E.  921;  Atlantic  C.  L.  E.  Co. 
f .  Cohn  &  Co.,  4  Ga.  App.  854,  62  S.  E. 
572;  Williams  v.  Fain,  2  Ga.  App.  136, 
58  S.  E.  307.  N.  J.— Horner  v.  Hew- 
lings,  8  N.  J.  L.  227.     N.  Y.— Peck  v. 
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wait  for  the  hour  to  expire,  but  may  begin  the  trial  immediateh^.'^ 
(II.)  Adjournments  and  Contmuances.76 — (A.)  Generally.  —  An  ad- 
journment or  continuance  of  a  cause  is  a  judicial  act^^  to  be  done  in 
open  court  in  the  presence  of  the  parties  if  they  see  fit  to  attend. ^^  A 
justice  of  the  peace  has  only  such  powers  in  reference  to  granting  post- 
ponements, of  the  trial  as  is  conferred  upon  him  by  statute.''^ 


Andrews,   32  Barb.   445,   on  joining  is- 
sue. 

See    supra,   Til,   L,   1,   b. 

Docket  entry,  see  infra,  III,  Q,  3,  1. 

[a]  Failure  on  the  part  of  the  jus- 
tice to  attend  on  the  trial  day  will 
operate  as  a  discontinuance  and  subse- 
quent proceedings  in  the  action  on 
coram  non  judice  and  void.  Eeed  v. 
Warth,  2  Hilt.  (N.  Y.)  281.  See  also 
Dickinson   v.  Hoffman,  90  111.  App.  83. 

[b]  Unless  a  cause  is  tried  at  the 
time  appointed  or  within  an  hour  there- 
after, the  omission  amounts  to  a  dis- 
continuance. If,  however,  the  justice 
is  engaged  at  the  hour  in  trying  an- 
other cause  which  occupies  him  until 
after  that  time,  there  is  a  good  reason 
for  delay  and  no  rights  are  lost.  The 
justice  mav  then,  proceed.  Hunt  r. 
Wickwire,  10  Wend.  (N.  Y.)  102,  2.5 
Am.  Dec.  545.  To  same  effect,  Stadler 
t.  Moors,   9   Mich.   264. 

[c]  Waiting  for  Defendant.— (1)  A 
justice  of  the  peace  must  wait  a  reason- 
able time,  usually  one  hour,  after  the 
time  set  for  hearing,  for  the  defendant 
to  appear.  Bossence  r.  Jones,  46  Mich. 
492,  9  N.  W.  531;  Miller  r.  Larmon,  38 
How.  Pr,  (N.  Y.)  417;  Allen  v.  Stone, 
9  Barb.  (N.  Y.)  60.  See  Pickert  r. 
Dexter,  12  Wend.  (N.  Y.)  150.  (2) 
And  if  he  does  not  then  appear  the  jus- 
tice may  proceed  with  the  case.  First 
Nat.  Bank  v.  Beresford,  78  111.  391.  As 
to  default  judgment  against  him,  see 
infra.  III,  M,  5. 

[d]  Failure  to  wait  for  the  defend- 
ant, is  in  some  states  a  mere  irregular- 
ity, not  jurisdictional  in  character.  Tal- 
bot 1-.  Kuhn,  89  Mich.  30,  50  N.  W. 
791,   28   Am.   St.  Eep.   273. 

[e]  Appearance  of  defendant  after 
a  delay  but  while  the  plaintiff  is  still 
present,  and  before  judgment  has  been 
rendered  is  sufficient,  and  his  request 
to  be  allowed  to  defend  must  be 
granted.  Atwood  r.  Austin,  16  Johns. 
(N.  Y.)  180;  Pickert  r.  Dexter,  12 
Wend.  (N.  Y.)  150;  Thompson  v.  Sheri- 
dan. 80  Hun  33,  29  N.  Y.  Supp.  868, 
61  N.  Y.  St.  619. 

Vol.  XVIII 


[b]  For  Plaintiff.— (1)  A  justice  of 
the  peace  should  also  wait  a  reasonable 
lime  for  the  plaintiff  to  appear.  Wilde 
V.  Dunn,  11  Johns.  (N.  Y.)  459.  But  see 
Brown  r.  Owens,  64  HI.  App.  345.  (2) 
And  statutes  provide  for  the  rendition 
of  a  judgment  of  nonsuit  against  him 
at  the  expiration  of  an  hour.  See  gen- 
erally the  statutes,  and  infra,  III,  M, 
4,  b,   (II). 

[g]  An  unauthorized  but  slight  tard- 
iness on  the  part  of  the  plaintiff,  the 
defendant  being  present  when  the 
plaintiff'  finally  appears,  does  not  jus- 
tify the  defendant  in  refusing  to  pro- 
ceed with  the  hearing.  Baldwin  r.  Car- 
ter, 15  Johns.   (N.  Y.)   496. 

[h]  A  statute  applying  only  to  the 
plaintiff,  in  terms,  will  be  construed 
as  being  equally  applicable  to  a  de- 
fendant. Bosence  v.  Jones,  46  Mich. 
492,  9  N.  W.  531. 

75.  State  ex  rel.  Ilaeselich  v. 
Schweitzer,  131  Wis.  138,  111  N.  W. 
219. 

76.  See  generally  the  titles  "Con- 
tinuances;"  "Courts;"   "Trial." 

Docket  entry,  see  infra,  III,  Q,  3,  j. 

77.  Woodworth  v.  Wolverton,  24  N. 
J,  L.  419. 

[a]  Justice  is  the  only  person  who 
can  make  a  valid  continuance.  Kim- 
ball V.  Mack,  10  Wend.  (N.  Y.)  497, 
parties  cannot  agree  to  a  continuance 
in   the  absence  of  the  justice. 

78.  Woodworth  v.  Wolverton,  24  N. 
J.  L.  419. 

[a]  The  fact  that  the  parties  are 
not  present  when  a  cause  is  adjourned 
is  immaterial.  Gilman  r.  Weiser,  140 
Iowa  554,  118  N.  W.  774. 

[b]  Justice  Must  Be  Present. — He 
cannot  adjourn  the  case  by  sending  a 
note  to  that  effect.  Wiest  r.  Critsinger, 
4  .Johns.  (N.  Y.)  117.  See  also  Hinman 
r.  Swift,  18  Vt.  315;  Crawford  v. 
Cheney,  12  Vt.  567. 

79.  Me. — Inman  v.  Whiting,  70  Me. 
445.  Mich. — Adams  &  Ford  Co.  r.  Cul- 
len.  159  Mich.  669,  124  N.  W.  549 
(holding  the  justice's  power  rests  on 
statute);  Harbour  v.  Eldred,  107  Mich. 
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(B.)  Grounds.  — The  grounds  for  which  a  postponement  or  continu- 
ance may  be  had  are  prescribed  by  the  statutes  which  vary  in  each  juris- 
diction.^°  The  statutes  allow  a  party  to  obtain  a  continuance  by  show- 
ing that  he  cannot  for  want  of  material  testimony  which  he  expects  to 
procure,  safely  proceed  to  trial, ''^  or  upon  a  showing  of  sufficient  cause,'*- 
or  for  the  purpose  of  obtaining  service  upon  those  defendants  returned 
not  found,®"'  of  procuring  the  execution  of  a  commission  to  take  testi- 
mony,®* or  of  aft'ording  the  defendant  an  opportunity  to  plead/^_  It  is 
sometimes  provided  that  the  justice  may  adjourn  a  cause  on  his  own 
motion,  if  a  jury  be  required,*'^  or  when  the  justice  is  actually  engaged 
in  other  official  business,^^  or  if  by  an  amendment  of  the  pleadings  or 

Eollius  r.  Clement,  49  Vt. 


95,  64  N.  W.  1054.  But  see  Caswell  v. 
Ward,  2  Dougl.  374,  holding  the  right 
to  continue  is  an  incident  to  the  power 
to  hear  and  determine.  N.  Y. — Smith 
v.  Denton,  119  App.  Div.  49,  103  N.  Y. 
Supp.  882;  Blowers  v.  Malone,  75  Misc. 
396,  135  N.  Y.  Supp.  535.  N.  D.— Ly- 
liian-Eliel  Drug  Co.  v.  Cooke,  12  N.  D. 
88,  94  N.  W.  1041. 

[a]  An  intermission  is  not  a  con- 
tinuance. The  statute  authorizes  an  in- 
termission not  to  exceed  twenty-four 
hours  during  the  trial.  Benoit  v.  Ke- 
voir,  8  N.  D.  226,  77  N.  W.  605. 

[b]  Continuing  a  case  from  day  to 
day  (1)  is  not  an  adjournment  within 
the  meaning  of  the  statute  requiring 
the  justice's  docket  to  show  adjourn- 
ments and  the  place  to  which  they  are 
made.  Woempener  v.  Ketchum,  110 
Mich.  34,  67  N.  W.  1106.  (2)  And  the 
justice  may  continue  the  cause  from 
day  to  day  in  the  progress  of  the  trial, 
as  the  necessities  of  the  case  require. 
Stadler  v.  Moors,  9  Mich.  264. 

fc]  Although  the  holding  open  of  a 
case  for  a  short  time  may  not  be  an  ad- 
journment, a  holding  open  for  six  hours 
is  a  definite  adjournment.  Blowers  r. 
Malone,  75  Misc.  396,  135  N.  Y.  Supp. 
535. 

80.     See   generally   the   statutes. 

[a]  An  attachment  suit  may  be  con- 
tinued where  the  property  is  also  at- 
tached in  the  circuit  court.  Shanklin 
V.  Francis,  67  Mo.  App.  457,  465. 

fb]  When  it  appears  the  defendant 
is  out  of  the  state  (1)  and  has  not  re- 
turned in  season  to  attend  the  trial, 
the  justice  shall  continue  the  case  not 
more  than  three  months.  Stevens  v. 
Fisher,  30  Vt.  200.  (2)  If  the  officer's 
return  does  not  show  personal  service, 
the  plaintiff  should  prove  notice  before 
taking  default   or  else  have  the   cause 


continued. 
98. 


81 

Harr 
563. 


Del. — Kinniken  r.  Kinney,  4 
313.  Kan.— West  v.  Rice,  4  Kan. 
La. — State  v.  Frederick,  48  La. 
Ann.  1374,  21  So.  23.  N.  Y.— Nellis  v. 
MeCarn,  35  Barb.  115;  Brill  v.  Lord,  14 
Johns.  341.  N.  D.— Lyman-Eliel  Drug 
Co.  V.  Cooke,  12  N.  D.  88,  94  N.  W. 
1041.  Pa. — Dunfee  v.  Vargason,  3  Pa. 
Co.   Ct.   207. 

82.  School  District  v.  Thompson,  5 
Minn.  280;  Pierson  v.  Millan,  3  N.  J. 
L.   1011. 

fa]  "Sufficient  cause"  means 
"some  good  and  sufficient  legal  cause 
or  excuse  for  the  delay  asked,  and  not 
any  pretext  which  in  the  arbitrary  dis- 
cretion of  the  party  or  justice  might 
be  deemed  sufficient."  School  District 
V.  Thompson,  5  Minn.  280. 

83.  Root  f.  Dill,  38  Ind.  169. 

[a]  The  entire  cause  must  be  con- 
tinued. The  justice  cannot  continue  the 
cause  as  to  the  defendants  not  found 
and  proceed  against  the  remainder. 
Root  r.  Dill,  38  Ind.  169. 

84.  Parmelee  V.  Thompson,  7  Hill 
CN.  Y.)  77;  Allen  v.  Edwards,  3  Hill 
(N.  Y.)  499;  Newman  v.  Woodcock,  16 
Misc.  142,  38  N.  Y.  Supp.  957. 

85.  O'Brien  v.  Pomroy,  22  Minn, 
ISO;  Mattice  v.  Litcherding,  14  Minn. 
142. 

[a]  Effect  on  Right  To  Plead.— Con- 
sent to  an  adjournment  for  more  than 
a  week  does  not  carry  with  it  consent 
to  plead  after  the  RXT)iration  of  the 
week,  the  statute  limiting  the  time  to 
one  week.  Mattice  r.  Litcherding,  14 
Minn.  142;  Holgate  v.  Broome,  8  Minn. 
£43.  Cr>mpare  West  v.  Berg,  66  Minn. 
287.  68  N.  W.  1077. 

86.  See   generally   the   statutes. 

87.  State  ex  ret.  Beadle  v.  Smith, 
45  Mont.  492,  113  Pac.  294. 
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by  the  allowance  of  time  to  make  such  amendment  or  to  plead,  a  post- 
ponement is  necessary,'"*  or  to  await  tlie  return  of  a  warrant  to  compel 
the  attendance  of  a  witness,*^  or  in  the  discretion  of  the  justice,^"  or 
in  any  case  where  it  shall  be  necessary.^^  Some  statutes  provide  that 
when  the  pleadings  are  closed,  the  justice  must  grant  an  adjournment 
on  application  of  either  party ,^2  ^nd  provide  for  an  adjournment  by 
another  justice  when  the  trial  justice  fails  to  appear  at  the  time  and 
place  appointed  for  trial,  or  where  the  writ  is  returnable,^^  and  provide 
for  a  continuance  until  the  appointment  of  an  executor  or  administra- 
tor of  a  deceased  party.^*  Tt  has  been  held  proper  to  adjourn  the  cause 
for  the  convenience  of  the  justic^,^^  or  when  the  defendant  is  required 
to  attend  another  court  as  a  juror,^^  or  when  one  of  the  parties  does 
not  appear  on  the  return  day  of  the  summons,^^  but  an  adjournment  to 


88.  Hall  V.  Kerrigan,  135  Cal.  4,  66 
Fac.  868. 

[a]  The  "amendment  of  the  plead- 
ings" mentioned  refers  to  the  pleadings 
already  made  and  filed.  Hall  v.  Kerri- 
gan, 135  Cal.  4,  66  Pac.  868. 

89.  Pish's  Eddy  Chemical  Co.  v. 
Stevens,  92  Hun  179,  36  N.  Y.  Supp 
397. 

.90.  Nellis  V.  McCarn,  35  Barb.  (N. 
Y.)  115;  Peck  v.  Andrews,  32  Barb. 
(N.  Y.)  445;  Eose  v.  Stuyvesant,  8 
Johns.  (N.  Y.)   426, 

[a]  This  discretion  Is  not  an  arbi- 
trary one  but  is  one  that  should  be 
soundly  and  judiciously  exercised.  Eose 
v.  Stuyvesant,  8  Johns.   (N.  Y.)   426. 

91.  See  Hasler  v.  Schopp,  70  Mo. 
App.  469. 

92.  Kennedy  r.  Kellum,  90  Minn. 
325,  96  N.  W.  792;  Johnson  v.  Little, 
82  Minn.  69,  84  N.  W.  648;  Franek 
r.  Vaughan,  81  Minn.  236,  83  N.  W. 
982;  Larson  r.  Shook,  68  Minn.  30,  70 
N.  W.  775;  O'Brien  v.  Pomroy,  22  Minn. 
130.  And  see  Locke  v.  Leonard  Silk 
Co.,  37  Mich.  479,  not  referring  to  a 
statute. 

fa]  Whether  the  pleadings  are 
closed  on  the  return  day  of  the  sum- 
mons or  afterwards  by  consent  of  the 
parties  is  immaterial.  The  statute  ap 
plies  in  either  case.  .Johnson  v.  Little, 
82  Minn.  69,  84  N.  W.  648. 

fb]  The  pleadings  are  closed  where 
the  defendant  appears  specially  to  chal- 
lenge the  jurisdiction  of  the  court 
without  any  intention  of  answering. 
Wheeler  r.  Paterson.  64  Minn.  231,  66 
N.  W.  964,  58  Am.  St.  Eep.  527. 

93.  Inman  v.  Whiting,  70  Me.  445; 
Belcher  v.  Treat.  61  Me.  577;  Tyler 
V.  Beal,  31   Me.  336;   Martin  v.  Fales, 
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18  Me.  23,  36  Am.  Dec.  693;  Bryant 
V.  Pember,  43  Vt.  599;  Knight  v.  Berry, 
22  Vt.  246;  Whitcomb  v.  Eood,  20  Vt. 
49;  Hinman  v.  Swift,  18  Vt.  315;  Hol- 
Isnd  v.  Osgood,  8  Vt.  276. 

[a]  The  power  is  limited  to  the  re- 
turn day  of  the  writ  or  to  the  day  on 
which  the  cause  has  been  adjourned 
Belcher  r.  Treat,  61  Me.  577;  Tyler  r. 
Beal,  31  Me.  336;  Spencer  v.  Perry,  17 
Me.  413.  See  Whitcomb  v.  Eood,  20 
Vt.  49,  the  time  referred  to  refers  only 
to  the  time  set  for  trial  in  the  process, 
not  by  adjournment  in  Vermont,  citing 
cases. 

[b]  An  adjournment  made  at  the 
door  of  the  office  where  the  trial  is 
appointed  is  valid  under  this  statute. 
Knight   V.  Berry,  22  Vt.  246. 

94.  Babcock  v.  Culver,  46  Vt.  715. 

95.  Lloyd  r.  Hance.  16  N.  J.  L.  127; 
Pierson  v.  Millan,  3  N.  J.  L.  1011. 

96.  Brower  v.  Tatro,  115  Mich.  368, 
73  N.  W.  421. 

97.  Del. — Kinniken  v.  Kinney,  4 
Harr.  313,  under  express  statute.  N.  Y. 
Wilcox  V.  Clement,  4  Denio  160;  Eose 
r.  Stuyvesant,  8  Johns.  426  (under  stat- 
ute authorizing  the  justice  to  postpone 
the  trial  in  his  discretion);  Harden- 
burgh  V.  Fish,  61  App.  Div.  333,  70 
N.  Y.  Supp.  415,  10  N.  Y.  Ann.  Cas. 
78.  W.  Va.— Pocahontas  W.  G.  Co.  v. 
Gillespie,  63  W.  Va.  578,  60  S.  E.  597. 

[a]  If  the  plaintiff  does  not  appear 
at  the  expiration  of  the  hour,  the 
justice  may  hold  the  case  for  five  or 
ten  minutes  to  await  his  arrival.  Har- 
denburgh  r.  Fish,  61  App.  Div.  333,  70 
X.  Y.  Supp.  415,  citing  cases. 

I"bl  If  the  plaintiff  appears  before 
the  defendant  leaves,  or  if  he  is  in 
sight    and    approaching,   or   if  he   tele- 
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obtain  the  assistance  of  eounsel,^^  or  because  of  absence  of  counseP^ 
has  been  held  properly  denied.  Nor  does  an  extrajudicial  statement  or 
promise  of  the  justice  to  continue  a  case  require  the  granting  of  a  con- 
tinuance.^ 

(C.)  When  Obtained. —  Under  the  various  statutes,  a  postponement 
cannot  be  made  before  the  return  of  summons  and  the  parties  are  in 
court, ^  or  before  pleadings  are  filed, ^  or  issue  joined,*  unless  expressly 
waived,^  but  unless  otherwise  provided  by  statute,*^  an  application  for 
a  continuance  may  be  made  during  trial,'  as  well  as  previous  to  the 


phones  the  justice  that  he  is  detained 
and  will  arrive  shortly,  as  was  done 
in  the  case  of  Hardenburgh  v.  Fish, 
61  App.  Div.  333,  70  N.  Y.  Supp.  415, 
and  the  justice  tells  the  defendant  he 
is  about  to  call  the  case,  and  the  de- 
fendant leaves  the  court,  he  does  so 
at  his  peril.  But  it  is  otherwise  if 
there  is  nothing  to  indicate  that  the 
plaintiff  intends  to  appear  and  the  jus- 
tice is  not  engaged  in  other  business. 
Wilcox  V.  Clement,  4  Denio  (N.  Y.) 
160. 

[c]  Where  neither  party  appears, 
the  justice  need  not  nonsuit  the  plain- 
tiff, but  may  on  his  own  motion  con- 
tinue the  cause  without  discontinuing 
the  suit  or  ousting  himself  of  juris- 
diction. Pocahontas  W.  G.  Co.  v.  Gil- 
lespie, 63  W.  Va.  578,  60  S.  E.  597. 
Compare  Barlow  v.  Eiker,  138  Mich.  607, 
101  N.  W.  820. 

[d]  Continuance  for  Want  of  Serv- 
ice.— In  order  to  continue  a  cause  for 
want  of  appearance  where  there  has 
been  no  personal  service  upon  the  de- 
fendant, under  statute,  there  must  be 
first  a  copy  of  the  summons  left  with 
a  member  of  the  defendant's  family. 
Ball  V.  Dart,  54  111.  526.  But  see  West- 
ern &  A.  E.  Co.  i:  Pitts,  79  Ga.  532, 
4  S.  E.  921,  continuance  to  perfect 
service  is  unknown  to  Georgia  justice's 
courts. 

98.  Warner  v.  Comstoek,  55  Mich. 
615,  22  N.  W.  64. 

99.  Cox  V.  Allen,  91  Iowa  462,  59 
N.  W,  335;  Blowers  v.  Malone,  75  Misc. 
396,  135  N.  Y.  Supp.  535,  especially 
where  application  is  made  after  return 
of  summons. 

1.  Watkins  v.  Ellis,  105  Ga.  796,  32 
S.  E.  131;  Atlantic  C.  L.  R.  Co.  r. 
Cohn  &  Co.,  4  Ga.  App.  854,  62  S.  E. 
572,  citing  local  cases. 

2.  Me.— Belcher  v.  Treat,  61  Me. 
577.  N.  J.— Nicholson  v.  Wright,  16 
N.   J.   L.    232;    Halsey   v.   Whitlock,   3 


N.  J.  L.  869.    N.  Y.— Moody  v.  Becker, 
70  N.  Y.  Supp.  543. 

3.  Johnson  v.  Hagberg,  48  Minn.  221, 
50  N.  W.  1037. 

4.  Todd  V.  Doremus,  60  Hun  385,  15 
N.  Y.  Supp.  470,  21  Civ.  Proc.  74,  39 
N.  Y.  St.  859;  Duel  f.  Sykes,  59  Hun 
117,  13  N.  Y.  Supp.  166;  Sherer  v.  Can- 
non, 104  N.  Y.  Supp.  709;  Roberts  v. 
Warren,  3  Wis.  736. 

5.  M  'Collister  v.  Richman,  2  N.  J.  L. 
208;   Roberts  V.  Warren,  3  Wis.  736. 

6.  Parker  v.  Mercantile  Safe  Dep. 
Co.,  63  N.  J.  L.  505,  44  Atl.  199; 
Stretch  v.  Forsyth,  3  N.  J.  L.  713; 
Andrews  v.  Wright,  2  N.  J.  L.  280, 
unless  both  parties  consent.  See  also 
Frost  r.  Chandler,  54  N.  J.  L.  128,  22 
Atl.  1084. 

[a]  In  New  York  (1)  an  adjourn- 
ment on  application  of  plaintiff  can  be 
made  only  at  the  time  of  the  return 
of  summons  or  of  joinder  of  issue  with- 
out process  (Blowers  v.  Malone,  75 
Misc.  396,  135  N.  Y.  Supp.  535;  Han- 
naman  t'.  Muckle,  20  Civ.  Proc.  296,  15 
N.  Y.  Supp.  961;  Moody  v.  Becker,  70 
N.  Y.  Supp.  543),  (2)  unless  the  plead- 
ings are  amended,  or  a  subsequent 
amendment  is  granted  under  §2965  of 
the  code.  Smith  v.  Denton,  119  App. 
Div.  49,  103   N.  Y.  Supp.  882. 

[b]  The  refusal  of  a  defendant,  who 
has  appeared,  to  plead  does  not  affect 
the  power  of  the  justice  to  adjourn  the 
case.  Thompson  v.  Sayre,  1  Denio  (N. 
Y.)  175. 

[c]  Presumption  exists  that  an  or- 
der of  adjournment  was  made  at  the 
proper  time.  Kuker  r.  Beindorff,  63 
Neb.  91,  88  N.  W.  190. 

7.  Lvman-Eliel  Drug  Co.  v.  Cooke, 
12  N.  b.  88,  94  N.  W.  1041;  Griffin 
V.  Spaulding,  6  Vt.  60,  where  the  cause 
was  adjourned  after  drawing  of  the 
jury  wiiile  the  officer  is  summoning 
them. 

[a]     On    Grounds    Known    at    Com- 
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trial.^  The  power  of  the  justice  to  Rrant  continuances  on  his  own  mo- 
tion is  sometimes  limited  to  a  certain  stage  of  the  proceedings  also.^ 

(D.)  HoAv  Obtained. —  (1.)  In  General. —  A  continuance  or  adjourn- 
ment may  be  granted  hy  the  court  on  its  o^vn  motion/"  or  by  consent 
of  the  parties  in  writing  or  in  open  court/^  or  by  application  of  either 
party. ^^ 

(2.)  By  Application  of  the  Party. —  An  application  for  a  continuance 
by  a  party  is  made  by  motion,^-^  which  is  generally  required  to  be  sup- 
ported by  affidavit^^  of  the  party  or  his  attorney/^  unless  the  adverse 


mencement. — If  made  during  trial  on 
grounds  known  to  the  applicant  at  the 
commencement  of  the  trial,  the  ap- 
plication may  be  denied.  Lyman-Eliel 
Drug  Co.  V.  Cooke,  12  N.  D.  88,  94 
N.  W.  1041. 

8.  Lyman-Eliel  Drug  Co.  V.  Cooke, 
12  N.  D.  88,  94  N.  W.  1041. 

9.  Harbour  v.  Eldred,  107  Mich,  95, 
64  N.  W.  1054  (his  power  is  confined 
to  the  time  of  the  return  of  process  or 
of  joining  issue  without  process); 
Segar  v.  Muskegon  S.  &  L.  Co.,  81 
Mich.  344,  45  N.  W.  982;  Stadler  V. 
Moors,  9  Mich.  264;  Kilmore  v.  Sudam, 
7  Johns.  (N.  Y.)  529;  Howell  v.  Cap- 
pelli,  9  App.  Div.  18,  41  N.  Y.  Supp. 
105,  75  N.  Y.  St.  566,  at  the  return 
of  summons  or  of  joinder  of  issue  but 
at  no  other  time. 

[a]  An  adjournment  when  the  "writ 
is  returnable,  no  return  having  been 
made,  cannot  be  made  under  a  statute 
jiroviding  for  an  adjournment  "at  the 
time  of  the  return."  Harbour  f.  El- 
dred, 107  Mich.  95,  64  N.  W.  1054. 

10.  Mich.— Hall  v.  Shank,  57  Mich. 
36,  23  N.  W.  478.  Mont.— State  ex  rel. 
Akin  V.  Williams,  50  Mont.  582,  148 
Pac.  333;  State  ex  rel.  Beadle  i".  Smith, 
42  Mont.  492,  113  Pac.  294.  N.  Y. 
Nellis  f.  MeCarn,  35  Barb.  115;  Thomp- 
son V.  Sayre,  1  Denio  175. 

But  see  School  District  V.  Thompson, 
5  Minn.  280. 

[a]  In  Michigan,  the  justice  cannot 
adjourn  a  case  on  his  own  motion  un- 
less the  parties  are  residents  of  the 
county.  Hall  v.  Shank,  57  Mich.  36,  23 
N.  W".  478. 

11.  Ga. — Artope  r.  Macon  &  B.  Rv. 
Co.,  110  Ga.  346,  35  S.  E.  657.  Kan. 
Snively  v.  Hill,  46  Kan.  494,  26  Pac 
1024.  Mich. — Beam  v.  Reynolds,  144 
Mich.  383,  108  N.  W.  83;  Barlow  r. 
"Riker,  138  Mich.  607,  101  N.  W.  820; 
Parmalee  v.  Loomis,  24  Mich.  242. 
Minn.— West  r.  Berg,  66  Minn.  287,  68 
N.    W.    1077;    O'Brien    v.    Pomroy,    22 
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Minn.  130;  School  District  r.  Thomp- 
son, 5  Minn.  280.  Mont. — State  ex  rel. 
Akin  V.  Williams,  50  Mont.  582,  148 
Pac.  333.  N.  Y.— Kimball  v.  Mack,  10 
Wend.  497;  Richardson  r.  Brown,  1 
Cow.  255.  Vt.— Keefe  r.  Drake,  87  Vt. 
53,  87  Atl.   347. 

[a]  An  adjournment  on  written 
stipulation  of  counsel  without  the  per- 
sonal presence  of  the  parties  may  be 
made.  Parmalee  v.  Loomis,  24  Mich. 
242. 

[b]  Duty  of  Plaintiff.— When  the 
plaintiff  obtains  the  defendant's  eon- 
sent  to  an  adjournment  it  is  his  duty 
to  appear  and  have  the  case  adjourned. 
Barlow  v.  Riker,  138  Mich.  607,  101 
N.  W.  820. 

12.  Thompson  v.  Sayre,  1  Denio  (N. 
Y.)  175.  And  see  infra,  III,  L,  1,  c, 
(II),  (2). 

13.  See  Charleston  L.  S.  Co.  r.  Col- 
lins, 79  S.  C.  383,  60  S.  E.  944. 

[a]  A  motion  in  writing  is  not  re- 
quired. Gilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774. 

14.  Mich. — Keister  v.  Donovan,  173 
Mich.  328,  139  N.  W.  74;  Adams  & 
Ford  Co.  V.  Cullen,  159  Mich.  669,  124 
N.  W.  549;  Beam  v.  Reynolds,  144 
Mich.  38.3,  108  N.  W.  83  (second  ad- 
journment); Scullen  v.  George,  65  Mich. 
215,  31  N.  W.  841;  Hall  v.  Shank,  57 
Mich.  36,  23  N.  W.  478;  Conrad  v. 
BitroflP,  1  Mich.  N.  P.  204.  Mont. 
State  ex  rel.  Akin  v.  Williams,  50  Mont. 
582,  148  Pac.  333.  N.  J.— Horner  V. 
Hewlings,  8  N.  J.  L.  227,  where  an 
adjournment  is  sought  for  the  absence 
of  a  witness.  N.  Y. — Peck  v.  Andrews, 
32  Barb.  445,  oath  required  of  the  de- 
fendant. N.  D. — Morrissey  v.  Blaskv, 
22  N.  D.  430,  134  N.  W."  319.  Wis. 
Gallager  r.  Serfling,  92  Wis.  544,  66 
N.  W.  692;  State  v.  Gust,  70  Wis.  631, 
35  N.  W.  559;  Baizer  r.  Lasch,  28  Wis. 
268. 

'       15.     Bulkley  v.  Colton,  1  Johns.   (N. 
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party  consents  to  the  adjournment,^"  although  under  some  statutes  an 
affidavit  is  not  necessary  unless  recjuired  by  the  opposite  party  or  the 
justice.i^  The  affidavit  must  be  properly  entitled/*^  and,  must  show 
faets  bringing  the  case  within  the  statute.^''  If  the  affidavit  be  defective, 
it  may  be  amended,-"  or  another  may  be  substituted  therefor.^^  ^^ 

Undertaking Statutes   sometimes   require    an   undertaking-^    as   a 


Y.)  515.  See  Killmer  v.  Crary,  13 
Johns,  (N.  Y.)  228,  holding  it  to  be 
discretionary  with  the  justice  whether 
to  receive  the  affidavit  of  the  attor- 
ney. 

16.  O'Brien  v.  Pomroy,  22  Minn. 
130. 

[a]  If  the  defendant  is  present  and 
makes  no  objection,  it  will  be  held 
that  an  adjournment  by  consent  took 
place.  Beam  v.  Eeynolds,  144  Mich. 
383,  108  N.  W.  83;  Segar  v.  Muskegon 
S.  &  L.  Co.,  81  Mich.  344,  45  N.  W. 
982;  Stadler  v.  Moors,  9  Mich.  264. 

17.  Moran  v.  McCullum,  50  Neb.  449, 
69  N.  W.  938;  Peck  v.  Andrews,  32 
Barb.  (N.  Y.)  445;  Molinski  v.  Bur- 
nett, 152  App.  Div.  428,  137  N.  Y. 
Supp.  259. 

[a]  If  the  justice  grants  an  ad- 
journment without  an  affidavit  when 
required  by  the  opposite  party,  he 
loses  jurisdiction.  Peck  v.  Andrews,  32 
Barb.   (N.  Y.)  445. 

18.  Irroy  V.  Nathan,  4  E.  D.  Smith 
(N.  Y.)  68. 

19.  la. — See  Cox  v.  Allen,  91  Iowa 
462,  59  N.  W.  335.  Minn.— School  Dis- 
trict V.  Thompson,  5  Minn.  280.  Neb. 
Moran  f.  McCullum,  50  Neb.  449,  69 
N.  W.  938  (holding  that  to  obtain  an 
adjournment  exceeding  thirty  days,  the 
general  affidavit  of  §960  of  the  code  is 
insufficient);  Coombs  v.  Brenklander, 
29  Neb.  586,  45  N.  W.  929;  Belcher 
r.  Skinner,  28  Neb.  91,  44  N.  W.  78. 
N.  Y.— Nellis  r.  McCarn,  35  Barb.  115. 

[a]  An  affidavit  in  the  language  of 
the  statute  is  sufficient.  Coombs  v. 
Brenklander,  29  Neb.  586,  45  N.  W. 
929;  Belcher  v.  Skinner,  28  Neb.  91,  44 
N.  W.  78. 

[b]  Precise  words  of  the  statute 
need  not  be  used.  Nellis  v.  McCarn,  35 
Barb.   (N.  Y.)   115. 

[c]  The  showing  of  the  party  in 
asking  an  adjournment  on  the  return 
day  of  the  summons  is  not  required 
to  be  as  full  and  complete  as  is  re- 
quired at  a  later  stage  in  the  pro- 
ceedings. Locke  V.  Leonard  Silk  Co., 
37  Mich.  479. 


[d]  A  continuance  because  of  ab- 
sence of  witnesses  (1)  will  not  be 
granted  if  there  is  no  sufficient  show- 
ing that  the  motion  is  not  made  for 
delay,  or  as  to  the  testimony  the  wit- 
ness would  have  given  if  he  had  been 
present,  or  that  proper  steps  to  pro- 
cure his  presence  had  been  taken. 
Charleston  L.  S.  Co.  v.  Collins,  79  S. 
C.  383,  60  S.  E.  944.  (2)  The  affidavit 
must  show  in  its  body  the  action  in 
which  the  witness  is  required.  Irroy 
V.  Nathan,  4  E.  D.  Smith   (N.  Y.)   68. 

[e]  Due  diligence  in  attempting  to 
procure  the  attendance  of  absent  wit- 
nesses must  be  shown.  Ga. — Cowart  v. 
Hamilton,  11  Ga.  App.  348,  75  S.  E. 
265,  denying  continuance  as  witness 
was  not  under  subpoena  and  the  mate- 
riality of  the  testimony  was  not  shown. 
Minn. — School  District  v.  Thompson,  5 
Minn.  280.  Pa.— Knight  v.  Parry,  1 
Ashm.  221.  S.  C— Charleston  L.  S. 
Co.  V.  Collins,  79  S.  C.  383,  60  S.  E. 
944.  W.  Va. — Mullinax  v.  Waybright, 
33  W.  Va.  84,  10  S.  E.  25. 

[f  ]  An  adjournment  when  the  plead- 
ings are  closed  under  the  Minnesota 
statute  may  be  made  without  a  show- 
ing and  without  the  consent  of  the 
defendant.  Wheeler  v.  Paterson,  64 
Minn.  231,  66  N.  W,  964,  58  Am.  St. 
Eep.   527. 

[g]  An  affidavit  that  he  verily  be- 
lieves he  has  a  good  defense  to  the 
action  is  sometimes  required  of  a  de- 
fendant applicant.  Sloan  v.  Dickey, 
68  Misc.  593,  124  N.  Y.  Supp.  609; 
Mullinax  v.  Waybright,  33  W.  Va.  84, 
10  S.  E.  25. 

20.  Lyman-Eliel  Drug  Co.  v.  Cooke, 
12  N.  D.'  88,  94  N.  W.  1041. 

21.  Lyman-Eliel  Drug  Co.  v.  Cooke, 
12  N.  D.^88,  94  N.  W.  1041. 

22.  Mosier  v.  McKay,  4  Denio  (N. 
Y.)  116  (sureties  are  not  liable  if  no 
adjournment  is  had);  Stewart  v.  Me- 
Guin,  1  Cow.  (N  Y.)  99;  Morrissey 
r.  Blasky,  22  N.  D.  430,  134  N.  W. 
319;  Lyman-Eliel  Drug  Co.  V.  Cooke, 
12   N.  b.   88,   94   N.   W.   1041. 

[a]     Unless   the    adverse    party    re- 
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condition  precedent,  unless  the  parties  consent  to  the  adjournment.^' 
(E.)  Opposing  Application. —  The  justice  may  permit  the  adverse  party 
to  introduce  evidence  to  show  that  the  application  for  adjournment 
was  not  made  in  good  faith  and  is  groundless.^*  And  if  the  adverse 
part}''  admits  that  the  evidence  the  party  expects  to  obtain  be  considered 
as  actually  given  or  as  offered  and  excluded  because  inadmissible,  the 
trial  must  not  be  postponed,  under  some  statutes.^^ 

(F.)  Hearing  and  Determining  Question. —  Although  statutes  make 
some  adjournments  a  matter  of  course,-^  generally  the  granting  of  a 
continuance  or  postponement  is  in  the  discretion  of  the  justice,^^  un- 
less the  statute  gives  a  right  to  a  postponement  upon  the  showing  of 
certain  faets,^^ 

In  granting  an  adjournment,  the  justice  should  adjourn  the  cause  to 


quires  it,  no  undertaking  is  necessary 
in  New  York.  Peck  v.  Andrews,  32 
Barb.  (N,  Y.)  445;  Molinski  v.  Bur- 
nett, 152  App.  Div.  428,  137  N.  Y. 
Supp.  259. 

[b]  A  bond  in  substantial  compli- 
a.nce  with  the  statute  is  sufficient.  Fon- 
dey   V.    Cuyler,    1    Wend.    (N.   Y.)    464. 

[c]  That  the  penalty  of  the  bond 
is  greater  than  that  required  by  the 
statute,  does  not  invalidate  the  bond. 
Williams  v.  Hubbard,  2  Code  Eep.  (N. 
Y.)   52. 

[d]  Form  of  Security. — The  secur- 
ity must  be  either  a  recognizance  taken 
by  the  justice,  or  at  least  a  written 
engagement,  otherwise  it  will  come 
•nithin  the  statute  of  frauds.  M'Nutt 
V.  Johnson,  7  Johns.   (N.  Y.)   18. 

[e]  Allowing  Party  To  Supply 
Omission. — If  the  justice's  attention  is 
called  to  the  absence  of  an  undertak- 
ing, he  may  undoubtedly  allow  one  to 
be  filed.  Lyman-Eliel  Drug  Co.  v. 
Cooke,   12  N.  D.  88,  94  N.  W.  1041. 

23.  Nevada  Central  E.  Co.  v.  Dis- 
trict Court,  21  Nev.  409,  32  Pac.  673; 
Richardson  v.  Brown,  1  Cow.  (N,  Y.) 
255. 

24.  Weed  v.  Lee,  50  Barb.  (N.  Y.) 
354. 

25.  See  generally  the  statutes,  and 
Brill  V.   Lord,   14   Johns.    (N.   Y.)    341. 

[a]  The  Kansas  statute,  §317  of  the 
code,  providing  as  stated  in  the  text, 
has  no  application  to  justices  of  the 
peace.  McGowen  v.  Campbell,  28  Kan. 
25. 

26.  Franek  v.  Vaughan,  81  Minn. 
236,  83  N.  W.  982  (adjournment  on 
the  close  of  pleadings) ;  Board  of 
Comrs.  f.  McCoy,  1  Minn.  100. 

[a]     Jurisdiction    of    Justice    After 
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Application. — When  the  application  for 
adjournment  on  the  close  of  the  plead- 
ings is  made,  the  justice  has  no  juris- 
diction to  proceed  further  except  to 
adjourn  the  trial  unless  the  defendant 
remains  and  takes  part  in  the  trial. 
Franek  v.  Vaughan,  81  Minn.  236,  83 
N.  W.  982. 

27.  Ga.— Cowart  v.  Hamilton,  11  6a. 
App.  348,  75  S.  E.  265;  Young  v.  Darien 
&  W.  E.  Co.,  1  Ga.  App.  317,  57  S.  E. 
921.  Mich.— Wood  M.  &  E.  Mach.  Co. 
V.  Vanderbilt,  109  Mich.  489,  67  N.  W. 
690.    Minn. — Board  of  Comrs.  v.  McCoy, 

1  Minn.  100.    N.  J,— Bisham  v.  Tucker, 

2  N.  J.  L.  253.  N.  Y.— Weed  v.  Lee, 
50  Barb.  354;  Brill  f.  Lord,  14  Johns. 
341;  Hepp  v.  Tyler,  88  Misc.  121,  151 
N.  Y.  Supp.  591;  Penoyer  v.  Phillips, 
46  Hun  676,  10  N.  Y.  St.  783.  Pa. 
Maffitt's  Admr.  v.  Eynd,  69  Pa.  380; 
McCahan  v.  Eeeder,  25  Pa.  Co.  Ct.  148. 
S.  C. — Charleston  L.  S.  Co.  v.  Collins, 
79  S.  C.  383,  60  S.  E.  944.  Yt.—Ex 
parte  Tracy,  25  Vt.  93. 

[a]  When  the  defendant  refuses  to 
submit  to  an  examination  as  to  his 
affidavit,  the  justice  may  deny  his  ap- 
plication. Boatz  V.  Berg,  51  Mich.  8, 
16   N.   W.   184. 

[b]  If  the  adjournment  is  for  delay, 
the  justice  may  deny  it.  Brill  r.  Lord, 
14  Johns.  (N.  Y.)  341;  Irroy  v.  Nathan, 
4  E.  D.   Smith   (N.  Y.)    68. 

28.  Kan.— West  i:  Eice,  4  Kan.  563. 
N.  Y.— Goff  V.  Vedder,  12  Civ.  Proc. 
358;  Hemstract  v.  Youngs,  9  Johns. 
364;  Molinski  v.  Burnett,  152  App. 
Div.  428,  137  N.  Y.  Supp.  259.  W.  Va. 
Mullinax  v.  Waybright,  33  W.  Va,  84, 
10   S.  E.   25. 
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a  stated  time^^  and  place,""  and  he  may  require  the  same  jury  to  at- 
tend again,  although  it  has  been  said  to  be  the  better  course  to  sum- 
mon a  new  jury.^^  .  . 

(G.)  Length  of  Postponement.  —  The  statutes  authorizing  continu- 
ances by  the  justice  generally  limit  the  length  of  the  continuance  which 
the  justice  may  allow,^^  ^hich  limit  he  cannot  exceed>'^  unless  by  con^ 


29.  Del. — Perkins  v.  Westinghouse 
Air  B.  Co.,  87  Atl.  1027;  Barr  v.  Chay- 
tor,  3  Harr.  492;  Jaques  v.  Eice,  1 
Harr.  33.  Mich. — Bernstein  v.  Thayer, 
157  Mich.  625,  122  N.  W.  365.  N.  D. 
Hanson  v.  Gronlie,  17  N.  D.  191,  115 
N.  W.  666. 

But  see  Shanklin  v.  Francis,  67  Mo. 
App.  457,  465,  holding  it  proper  to 
continue  an  attachment  suit  until  the 
determination  of  a  suit  in  the  circuit 
court,  the  property  having  been  at- 
tached in  the  latter  suit  also. 

[a]  A  postponement  indefinitely 
amounts  to  a  discontinuance  of  the 
action.  Allen  i'.  Edwards,  3  Hill  (N. 
Y.)  499.  Compare  Shanklin  v.  Francis, 
67  Mo.  App.  457,  465. 

[b]  The  justice  cannot  afterwards 
appoint  a  time  and  place  for  trial,  with- 
out the  consent  of  the  parties,  if  the 
adjournment  is  to  no  certain  day. 
Woodworth  v.  Wolverton,  24  N.  J.  L. 
419.  And  see  Keefe  v.  Drake,  87  Vt. 
53,  87  Atl.  347. 

[c]  The  justice  may  disregard  a 
general  agreement  that  the  case  should 
stand  continued  to  an  indefinite  period 
to  be  determined  by  the  parties  and 
adjourn  the  case  to  a  day  certain. 
Hall  r.  Bramell,  87  Mo.  App.  285. 
Compare  Snively  V.  Hill,  46  Kan.  494, 
26  Pae.  1024,  holding  that  where  the 
time  of  trial  is  fixed  by  agreement, 
the  justice  cannot  change  it  without  a 
further  agreement  of  the  parties. 

[d]  The  particular  hour  (1)  of  the 
day  should  be  fixed.  Eoberts  v.  War- 
ren, 3  Wis.  736.  (2)  Failure  of  the 
docket  to  show  whether  the  time  to 
which  the  adjournment  is  taken  is  in 
the  morning  or  afternoon  does  not  in- 
validate the  judgment  if  there  is  no 
uncertaintv  in  the  time.  Bernstein  v. 
Thayer,  157  Mich.  625,  122  N.  W.  365. 
As  to  docket  entry,  see  infra,  III,  Q, 
3,  j. 

[e]  Continuance  to  a  non-judicial 
day  works  a  discontinuance.  Taylor  v. 
Einger,  3  Wash.  Ter.  539,  19  Pac.  147. 

30.  Woempener  v.  Ketehum,  110 
Mich.    34,    67    N.    W.    1106;     Crpn     V. 


Krones,  17  Wis.  401;  Eoberts  v.  War- 
ren, 3  Wis.  736. 

[a]  Place  Other  Than  Stated  in 
Writ. — The  justice  has  power  to  ad- 
journ the  place  of  trial  to  a  place  other 
than  that  stated  in  the  writ.  Conn. 
Lyme  v.  Haddam,  14  Conn.  394.  N.  Y. 
Morrell  v.  Near,  1  Cow.  112.  Vt.— Grif- 
fin V.  Spaulding,  6  Vt.  60. 

31.  Ex  parte  Tracy,  25  Vt.  93. 

32.  See  generally  the  statutes  and 
the  following:  la.— Gilman  v.  Weiser, 
140  Iowa  554,  118  N.  W.  774.  Mich. 
Hatch  V.  Christmas,  68  Mich.  84,  35 
N.  W.  833  (construing  statute);  Scul- 
len  V.  George,  65  Mich.  215,  31  N.  W. 
841.  N.  J.— Savage  v.  Collins,  49  N.  J. 
L.  167,  6  Atl.  502;  Auten  v.  Bryan,  2 
N.  J.  L.  135.  N.  Y.— Bowditch  v. 
Salisbury,  9  Johns.  366;  Kittle  v.  Baker, 
9  Johns.  354. 

[a]  Continuances  may  be  from  day 
to  day  in  Georgia.  Western  &  A.  E. 
Co.  V.  Pitts,  79  Ga.  532,  4  S.  E.  921. 
See  White  v.  Mandeville,  72  Ga.  705, 
decided  before  the  present  statute. 

[b]  Sundays  are  excepted  in  com- 
puting time.  Speidell  v.  Fash,  1  Cow. 
(N.  Y.)  234;  Shipman  v.  Mears,  15  N. 
C.  484. 

[c]  When  an  alias  summons  has 
been  issued  to  reach  a  codefendant, 
the  court  may  continue  the  case  from 
the  return  day  of  the  original  writ  to 
the  return  day  named  in  the  alias  writ. 
Hawkins  V.  Castenholz,  171  Mich.  85, 
137  N.  W.  110.  And  see  Eeed  v. 
Parker,  134  Mich.  68,  95  N.  W.  979. 

33.  la.— Iowa  Union  Tel.  Co.  v.  Boy- 
Ian,  86  Iowa  90,  52  N.  W.  1122.  Kan. 
Covart  V.  Haskins,  39  Kan.  571,  18 
Pac.  522.  Md.— Ewing  v.  Nickle,  45 
Md.  413.  Mich.— Gilmore  v.  Lichten- 
berg,  129  Mich.  275,  88  N.  W.  629; 
Vicksburg  v.  Briggs,  85  Mich.  502,  48 
N.  W.  625.  N.  J. — Cozens  v.  Allen,  3 
N.  J.  L.  851.  N.  Y.— Colden  v.  Dop- 
kin,  3  Caines  171;  Colem.  &  C  Cas. 
491;  Candee  v.  Goodspeed,  2  Caines  245; 
Dananberg  v.  Eeinheimer,  24  Misc.  709, 
53  N.  Y.  Supp.  794,  construing  Laws, 
1882,    eh.    410,    §1364.     Vt.— Bryant   v. 
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sent  of  the  parties,^*  as  where  they  appear  and  proceed  with  the  cause 
Vvithout  objection,  at  the  time  to  whieli  the  postponement  is  taken.=*=' 
(H.)  Subsequent  Adjouknments.  —  The  statutes   srenerallv  allow  more 


Pember,  43  Vt.  599.  W.  Va,— Poca- 
hontas W.  G.  Co.  V.  Gillespie,  63  W. 
Va.  578,  60  S.  E.  597.  Wis.— Caughey 
f.   Vance,   3   Chand.   308,   3   Pin.   275. 

fa]  Effect. — (1)  Adjournment  for  a 
period  exceeding  the  statutory  limit  is 
illegal  (111.— Crichton  v.  Beebe,  7  111. 
App.  272.  Kan.— Stewart  v.  Waite,  19 
Kan.  218.  N.  Y.— Miller  v.  Larmon,  38 
How.  Pr.  417;  Hogan  v.  Baker,  2  E.  D. 
Smith  22;  Moore  v.  Taylor,  88  App. 
Div.  4,  84  N.  Y.  Supp.  5i8;  Burbank's 
Hdw.  Co.  V.  Henkel,  76  App.  Div,  183, 
78  N.  Y.  Supp.  365,  12  N.  Y.  Ann. 
Cas.  66;  Stoutenberg  v.  Humphrey,  9 
App.  Div.  27,  41  N.  Y.  Supp.  140,  75 
N.  Y.  St.  598;  Crisp  v.  Eice,  83  Hun 
465,  31  N.  Y.  Supp.  908,  64  N.  Y.  St. 
645;  Wright  t:  Shepherd,  44  Misc.  454, 
90  N.  Y.  Supp.  154;  Bedford  v.  Snow, 
46  Hun  370,  12  N.  Y.  St.  323;  Sherer 
V.  Cannon,  104  N.  Y.  Supp.  709.  Wash. 
Nelson  v.  Campbell,  1  Wash.  261,  24 
Pac.  539.  Wis.— Mahr  v.  Young,  13 
Wis.  634),  (2)  operates  as  a  discon- 
tinuance (Scullen  V.  George,  65  Mich. 
215,  31  N.  W.  841;  Mahr  v.  Young,  13 
Wis.  634),  (3)  and  ousts  the  justice 
of  jurisdiction  (la. — Iowa  Union  Tel. 
Co.  v.  Boylan,  86  Iowa  90,  52  N.  W. 
1122.  But  see  Lemp  v.  Fullerton,  83 
Iowa  192,  48  N.  W.  1034,  13  L.  K.  A. 
408.  Mich. — Gilmore  v.  Lichtenberg, 
129  Mich.  275,  88  N.  W.  629;  Vicks- 
turg  V.  Briggs,  85  Mich.  502,  48  N.  W. 
625.  N.  J,— McKenna  v.  Murphy,  68  N. 
J.  L.  522,  53  Atl.  695;  Savage  v.  Col- 
lins, 49  N.  J.  L.  167,  6  Atl.  502.  Vt. 
State  i:  Bruce,  68  Vt.  183,  34  Atl.  701. 
•Contra,  Ark. — Manufacturing  Co.  v. 
Donahoe,  49  Ark.  318,  5  S.  W.  342. 
Idaho.— Nadel  v.  Campbell,  18  Idaho 
335,  110  Pac.  262.  Kan.— Covart  v. 
Haskins,  39  Kan.  571,  18  Pac.  522), 
(4)  and  any  judgment  rendered  there- 
after will  be  reversed  (Kan. — Covart 
V.  Haskins,  39  Kan.  571,  18  Pac.  522. 
N.  J.— Cozens  v.  Allen,  3  N.  J.  L. 
851;  Montgomery  v.  Woodruff,  3  N.  J. 
L.  610.  N.  Y.— Colden  t\  Dopkin,  3 
Caines  171,  Colem.  &  C.  Cas.  491. 
Compare  Mahr  v.  Young,  13  Wis.  634, 
where  the  justice  adjourned  a  cause 
for  an  excessive  time  and  after  the 
parties   had   left   changed   the   date   so 
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as  to  conform  to  the  statute,  the 
remedy  of  the  party  is  not  by  appeal 
but  by  certiorari  or  an  action  to  en- 
join the  judgment),  (5)  unless  the  ad- 
journment was  consented  to.  West  v. 
Berg,  66  Minn.  287,  68  N.  W.  1077. 
And  see  cases  in  next  note  following, 
and  infra,  III,  L,  1,  c,   (II),   (K). 

34.  la. — Gilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774;  Iowa  Union  Tel. 
Co.  V.  Boylan,  86  Iowa  90,  52  N.  W. 
1122.  Kan.— Covart  v.  Haskins,  39  Kan. 
571,  18  Pac.  522.  Mich.— Smith  v. 
Kistler,  174  Mich.  367,  140  N.  W.  526 
(consent  must  be  evidenced  by  a  writ- 
ten stipulation);  Simon  v.  Sempliner,  86 
Mich.  136,  48  N.  W.  700.  But  see 
Vicksburg  v.  Briggs,  85  Mich.  502,  48 
X.  W.  625,  a  criminal  case,  Minn. 
Caley  v.  Eogers,  72  Minn.  100,  75  N. 
W.  114;  West  v.  Berg,  66  Minn.  287, 
68  N.  W.  1077.  But  see  Mattice  v. 
Litcherding,  14  Minn.  142.  Neb. — Fisch- 
er V.  Coolev,  36  Neb.  626,  54  N.  W. 
960.  N.  J.— Farrand  r.  Gray,  3  N.  J. 
L.  920;  Walker  v.  Kearney,  3  N.  J.  L. 
621;  White  v.  Lippincott,  2  N.  J.  L. 
266.  Compare  Steelman  v.  Cox,  3  N. 
J.  L.  953.  N.  Y.— Williams  v.  Hubbard, 
2  Code  Eep.  52.  W.  Va.— Pocahontas 
W.  G.  Co.  r.  Gillespie,  63  W.  Va.  578, 
60  S.  E.  597. 

[a]  Although  the  record  shows  con- 
sent of  the  parties,  this  is  not  con- 
elusive  and  the  justice  has  no  jurisdic- 
tion to  proceed  after  an  adjournment 
for  more  than  the  statutory  limit,  if 
such  consent  was  not  given.  Iowa 
Union  Tel.  Co.  v.  Boylan,  86  Iowa  90, 
52  N.  W.  1122. 

[b]  Consent  will  be  presumed  where 
the  record  is  silent  and  the  adjourn- 
ment is  for  the  benefit  of  the  party. 
Walker  v.  Kearney,  3  N.  J.  L.  621. 

[c]  A  statement  by  counsel  that 
ojiposing  counsel  had  agreed  to  an  ad- 
journment is  of  no  legal  effect  and 
does  not  authorize  a  continuance.  Proud- 
fit  V.  Henman,  8  Johns.  (N.  Y.)  391; 
Stoutenburg  v.  Humphrey,  9  App.  Div. 
27,  41  N.  Y.  Supp.  140,  75  N.  Y.  St. 
598.  See  also  McKenna  v.  Murphy  68 
N.  J.  L.  522,  53  Atl.  695. 

35.     See  III,  L.  1,  c,  (II),  (K). 
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than  one  adjournment^'-  in  order  to  obtain  which  the  party  applying 
must  bring  kimself  within  the  statute."  Such  adjournment  may  be 
ordered  before  the  arrival  of  the  day  to  which  the  cause  has  been  ad- 
journed or  postponed,  upon  stipulation  previously  filed,=^^  or  upon  the 
appearance  and  consent  of  the  parties.^'' 


36.  Del. — Kinniken  r.  Kinney,  4  Harr. 
313;  Mousely  v.  Allmond,  4  Harr.  92, 
on  the  court 's  own  motion.  Mich. 
Beam  v.  Keynolds,  144  Mich.  383,  108 
N.  W.  83;  Mercer  v.  Lowell  Nat.  Bank, 
29  Mich.  243,  holding  it  an  abuse  of 
discretion  to  deny  a  second  adjourn- 
ment. Minn. — Board  of  Comrs.  v.  Mc- 
Coy, 1  Minn.  100.  N.  J.— Midler  i: 
Lazadder,  14  N.  J.  L.  34;  Horner  v. 
Hewlings,  8  N.  J.  L.  227,  absence  of 
a  witness  is  not  the  only  ground.  N.  Y. 
Smith  V.  Fenton,  2  Cow.  425;  Annin 
f.  Chase,  13  Johns.  462,  holding  denial 
of  application  to  be  error.  But  see 
Kidder  v.  Townsend,  3  Johns.  435.  Vt. 
Stevens  v.  Fisher,  30  Vt.  200.  Wis. 
De  Laval  Separator  Co.  v.  Hofberger, 
161  Wis.  344,  154  N.  W.  387;  Field 
V.  Heckman,  118  Wis.  461,  95  N.  W. 
377;  Holz  v.  Eediske,  116  Wis.  353,  92 
N.  W.  1105. 

[a]  A  plaintiff  in  New  York  is  en- 
titled to  only  one  adjournment  unless 
a  commission  to  take  testimony  is 
granted.  Newman  r.  Woodcock,  16 
Misc.   142,   38   N.   Y.   Supp.   957. 

[b]  Presence  of  Parties. — A  record 
showing  subsequent  continuances  were 
"by  consent,"  sufficiently  shows  the 
parties  were  present.  Hardenburgh  v. 
Fish,  61  App.  Div.  333,  70  N.  Y.  Supp. 
415. 

[c]  Successive  Adjournments  Ex- 
ceeding Time  Limit. — (1)  Under  statute 
allowing  an  adjournment  not  exceed- 
ing thirty  days  from  the  return  day 
of  summons,  tlie  justice  cannot  adjourn 
from  time  to  time  to  exceed  this  limit. 
Bisham  v.  Tucker,  2  N.  J.  L.  253;  Auten 
r.  Bryan,  2  N.  J.  L.  135.  (2)  But  it 
is  otherwise  under  a  statute  providing 
that  the  justice  may  adjourn  his  court 
to  any  time  not  exceeding  three  months. 
This  limit  applies  to  the  time  of  each 
adjournment.  Brvant  v.  Pember,  43  Vt. 
599;  Pocahontas'W.  G.  Co.  v.  Gillespie, 
63  W.  Va.  578,  60  S.  E.  597. 

[d]  Pasmaent  of  costs  cannot  "be  im- 
posed as  a  condition  to  the  granting 
of  a  second  adjournment  claimed  as  a 
right.  Beekman  v.  Wright,  11  Johns. 
(N.  Y.)    442. 


[e]  Presumption  arises  that  a  proper 
reason  and  cause  existed,  if  no  reason 
is  assigned  in  the  docket,  but  if  any 
reason  is  assigned,  there  is  no  such 
presumption  and  if  the  assigned  reason 
is  insufficient,  jurisdiction  will  be  lost. 
Holz  V.  Eediske,  116  Wis.  353,  92  N. 
W.  1105. 

37.  Mich.— Beam  v.  Eeynolds,  144 
Mich.  383,  108  N.  W.  83,  must  be  sup- 
ported by  oath.  Neb.— Moran  v.  Me- 
Cullum,  50  Neb.  449,  69  N.  W.  938, 
as  to  contents  of  affidavit.  N.  J. — Mid- 
ler V.  Lazadder,  14  N.  J.  L.  34,  show- 
ing required.  N.  Y. — Cristman  v.  Paul, 
16  How.  Pr.  17. 

[a]  The  party  must  show  "that  he 
cannot  safely  proceed  to  trial  for  want 
of  some  material  testimony  or  witness." 
The  testimony  must  be  shown  to  be 
material.  Burgett  V.  Edwards,  4  Lans. 
(N.  Y.)   193. 

[b]  Due  diligence  to  obtain  the  at- 
tendance of  absent  witnesses  must  be 
fchown.  Board  of  Comrs.  v.  McCoy,  1 
Minn.  100;  Cristman  v.  Paul,  16  How. 
Pr.  (N.  Y.)  17;  Powers  r.  Lockwood, 
9  Johns.  (N.  Y.)   133. 

[c]  On  the  affidavit  for  first  ad- 
journment showing  absence  of  a  wit- 
ness, the  justice  cannot  on  the  ad- 
journed day  grant  a  second  adjourn- 
ment, as  this  is  not  proof  of  his  ab- 
sence then.  Savage  v.  Collins,  49  N. 
J.  L.  167,  6  Atl.  502. 

[d]  If  the  defendant  has  given  a 
bond  on  a  former  adjournment,  a  new 
lindertaking  need  not  be  given,  unless 
required  by  the  justice,  or  the  sureties, 
under  the  New  York  code.  Williams 
V.  Hubbard,  2  Code  Eep.  (N.  Y.)  52. 

38.  Johnson  v.  Hagberg,  48  Minn. 
221,  50  N.  W.  1037. 

fal  The  justice  cannot  on  mere  in- 
formation that  the  parties  have  con- 
sented thereto,  adjourn  the  cause  to  a 
later  day.  Deland  v.  Eichardson,  4 
Denio  (N.  Y.)  95;  Weeks  V.  Lyon,  18 
Barb.  (N.  Y.)  530,  followed  by  Ward- 
low  V.  Besser,  3  Minn.  317. 

39.  West  V.  Berg,  66  Minn.  287,  68 
N.  W.  1077. 
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(1.)  Proceedings  Aftee  Adjournment.*© — A  cause  having  been  ad- 
journed, a  judgment  cannot  be  rendered  or  further  proceedings  had 
except  upon  the  day  fixed.*^  On  the  adjourned  day  as  on  the  return  day 
of  the  summons,  the  justice  must  wait  one  hour  for  the  appearance  of 
the  parties,^-  unless  the  parties  waive  the  rule.*^  And  if  either  party 
fails  to  appear  at  the  designated  time  or  within  an  hour  thereafter, 
judgment  may  be  rendered  against  him  as  in  the  case  of  failure  to 
appear  on  return  of  summons,**  unless  the  cause  is  further  postponed,*^ 
If  the  justice  is  absent  on  the  adjourned  day  and  fails  to  make  a  fur- 
ther adjournment,  he  loses  jurisdiction,*^  and  the  cause  is  discon- 
tinued,*^ unless  another  justice,*^  or  the  clerk*^  at  that  time  makes  an 
adjournment  under  a  statute  authorizing  him  to  do  so. 

(J.)  Effect  of  Adjournment.  —  If  a  postponement  is  granted  after 
the  trial  commences,  the  trial  stops.'^'' 

(K.)  Errors,  Objections  and  W.viver. —  The  refusal  of  the  justice  to 
grant  a  proper  application  for  a  continuance  is  a  mere  error,^^  and  the 
justice  is  not  divested  of  jurisdiction  thereby.^^  But  it  has  been  held 
that  an  unauthorized  adjourment  ousts  the  justice  of  jurisdiction,"^ 


40.  As  to  notice  of  hearing  when 
trial  is   continued,  see  supra,    III,    L, 

41.  Perkins  v.  Westinghouse  Air  B. 
Co.  (Del.),  87  Atl.  1027;  Lewis'  Admr. 
V.  Couper,  2  Harr.  (Del.)  74. 

42.  Andrews  V.  Mullen,  14  Neb.  248, 
15  N.  W.  216;  Clark  v.  Garrison,  3 
Barb.  (N.  Y.)  372;  Freeborn  v.  Badg- 
ley,  15  Misc.  173,  37  N.  Y.  Supp.  17; 
Nichols  V.  Place,  1  Misc.  497,  23  N.  Y. 
Supp.  134,  citing  cases.  Compare  supra, 
III,  L,  1,  c,  (I).      .       .       ,  .,     ^         „ 

[a]  Where  the  justice  fails  to  call 
the  case  within  an  hour  of  the  time 
to  which  it  stands  adjourned  he  loses 
jurisdiction  but  in  order  to  take  ad- 
vantage of  the  irregularity  the  objec- 
tion must  be  seasonably  raised.  Huber 
V.  Ehlers,  76  App.  Div.  602,  79  N.  Y. 
Supp.  150. 

43.  Freeborn  v.  Badgley,  15  Misc. 
173,  37  N.  Y.  Supp.  17. 

44.  Thompson  v.  Killian,  25  Minn. 
111. 

As  to  judgment  of  dismissal  and  non- 
suit, see  infra,  III,  M,  4. 

As  to  judgment  of  default,  see  infra, 
III,  M,  5. 

45.  See  supra.  III,  L,  1,  c,  (II), 
(H). 

46.  Johnson  v.  Reilly,  70  N.  J.  L. 
620,  57  Atl.  133;  McKenna  v.  Murphy, 
68  N.  J.  L.  522,  53  Atl.  695  (citing 
local  eases) ;  Allen  v.  Board  of  Health, 
46  N.  J.  L.  99  (reviewing  local  author- 
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ities);    Brannin  v.  Voorhees,  14  N.  J. 
L.  590,  quaere. 

[a]  He  cannot  afterwards  adjourn 
the  case  and  then  proceed  with  the 
trial  at  the  adjourned  date.  Johnson 
r.  Reilly,  70  N.  J.  L.  620,  57  Atl.  133. 

[b]  Plaintiff  Must  Sue  Out  a  New 
Summons. — Halsey  v.  "Whitlock,  3  N.  J. 
L.  869. 

47.  Martin  v.  Fales,  18  Me.  23,  36 
Am.  Dec.  693;  Spencer  v.  Perry,  17 
Me.  413;  Hinman  r.  Swift,  18  Vt.  315. 

48.  See  supra.  III,  L,  1,  b,  (II),  (B). 

49.  Mayor  v.  Husson,  2  Hilt,  (N. 
Y.)   7. 

50.  Lyman-Eliel  Drug  Co.  v.  Cooke, 
12  N.  D.  88,  94  N.  W.  1041,  all  pro- 
ceedings on  the  trial  except  as  to 
depositions  taken  or  to  be  taken,  are 
postponed. 

51.  Disque  V.  Herrington,  139  Cal.  1, 
72  Pac.  336. 

52.  Disque  v.  Herrington,  139  Cal.  1, 
72  Pac.  336.  But  see  Johnson  v.  Little, 
82  Minn.  69,  84  N.  W.  648;  Franek 
V.  Vaughan,  81  Minn.  236,  83  N.  W. 
982,  under  a  statute  requiring  an  ad- 
journment on  application  of  the  party 
when  the  pleadings  are  closed. 

53.  la. — Oilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774.  Mich.— Chamber- 
lain Med.  Co.  V.  Vander  Veen,  165 
Mich.  24,  130  N.  W.  190;  Adams  & 
Ford  Co.  V.  Cullen,  159  Mich.  669,  124 
N.  W.  549  (where  no  affidavit  was 
filed) ;  Gilmore  v.  Lichtenberg,  129 
Mich.   275,  88   N.   W.   629    (where  the 
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unless  consented  to,^*  and  the  objecting  party  is  under  no  obligation  to 
appear  further  in  the  cause.''^  But  it  has  been  held  that  the  action  of  the 
justice  in  granting  a  continuance  on  a  ground  not  provided  for  by  the 
statute,  although  erroneous,^"  does  not  operate  as  a  discontinuance  of 
the  action,^"  or  divest  the  justice  of  jurisdiction  of  the  case.^^ 

A  party  may  waive  any  illegality  or  irregularity  in  the  action  of  the 
justice  in  granting  or  denying  an  adjournment,^^  as  where  after  an 
unauthorized  adjournment  he  appears  generally  without  further  ob- 
jection to  the  proceedings."^'  But  an  appearance  at  the  adjourned  date 
to  object  to  such  continuance  will  not  have  this  effect,*^^  but  a  proper 


case  was  adjourned  for  more  than  three 
months) ;  Segar  r.  Muskegon  S.  &  L. 
Co..  81  Mich.  344,  45  N.  W.  982  (where 
the  justice  on  his  own  motion  granted 
adjournment  before  return  of  sum- 
m-ons);  Hall  v.  Shank.  57  Mich.  36,  23 
N.  W.  478,  where  a  justice  granted 
an  adjournment  on  his  own  motion,  the 
parties  being  nonresidents.  Mont. — State 
en  rel.  Akin  r.  Williams,  50  Mont.  582, 
148  Pae.  333.  N.  Y.— Peek  r.  Andrews, 
32  Barb.  445;  Smith  v.  Denton,  119 
App.  Div.  49,  103  N.  Y.  Supp.  882. 
Compare  Hard  v.  Shipman,  6  Barb.  621. 
N.  D.— Morrissey  v.  Blasky,  22  N.  D. 
430,  134  N.  W.  319.  Vt.— Paddleford 
t\  Bancroft,  22  Vt.  529.  Wis.— State 
V.  Gust,   70  Wis.  631,  35  N.  W.  559. 

Contra,  Covart  v.  Haskins,  39  Kan. 
571,  18  Pac.  522.  See  also  swpra,  III, 
L,  1,  c,  (II),  (G). 

54.  Stadler  v.  Moors,  9  Mich.  264, 
and  see  infra,  this  section. 

[a]  Failure  to  object  at  the  time 
the  continuance  is  ordered  is  a  waiver. 
Kilmore  v.  Sudam,  7  Johns.  (N.  Y.) 
529. 

55.  Bryant  v.  Pember,  43  Vt.  599. 

56.  Disque  v.  Herrington,  139  CaL  1, 
72  Pac.  336.  See  Kaub  v.  Mitchell,  12 
Kan.  57,  holding  that  an  adjournment 
for  six  days  for  an  insufficient  reason 
is  not  such  error  sufficient  to  authorize 
a   reversal. 

57.  Disque  v.  Herrington,  139  Cal.  1, 
72  Pae.  336. 

58.  Disque  v.  Herrington,  139  Cal.  1, 
72  Pac.  336. 

59.  Mich. — Bernstein  v.  Thayer,  157 
Mich.  625,  122  N.  W.  365,  by  asking 
for  security  for  costs.  N.  J. — Chance 
V.  Chambers,  2  N.  J.  L.  384,  by  agree- 
ing to  a  rule  of  reference.  Pa. — Cor- 
nish V.  Young,  1  Ashm.  153.  Vt. — Bry- 
ant V.  Pember,  43  Vt.  599. 

[a]  A  confession  of  judgment  is  a 
waiver   of   a    wrongful   refusal   of   an 


adjournment.  Hill  v.  Downer,  11  Johns. 
(N.  Y.)  461. 

60.  Del. — Perkins  v.  Westinghouse 
Air  B.  Co.,  87  Atl.  1027;  Figgs  v.  Mum- 
ford,   1   Penne.   267;  Wright  v.  Hayes, 

2  Harr.  389.  MLch. — Gilmore  v.  Lich- 
tenberg,  129  Mich.  275,  88  N.  W.  629; 
Erie  Preserv.  Co.  v.  Witherspoon,  49 
Mich.  377,  13  N.  W.  781;  Lane  v. 
Leech,  44  Mich.  163,  6  N.  W.  228. 
Minn. — Mead  v.  Sanders,  57  Minn.  108, 
58  N.  W.  683;  Johnson  v.  Hagberg,  48 
Minn.  221,  50  N.  W.  1037;  Burt  v. 
Bailey,  21  Minn.  403;  Steinhart  V. 
Pitcher,  20  Minn.  102.  N.  J.— Wood- 
worth  V.  Wolverton,  24  N.  J.  L.  419; 
Hillman  V.  Hayden,  5  N,  J.  L.  575; 
Chance  v.  Chambers,  2  N.  J.  L.  384. 
See  Allen  v.  Board  of  Health,  46  N.  J. 
L.  99,  quaere.  N.  Y. — Fanning  v.  Trow- 
bridge,  5   Hill   428;    Allen  v.   Edwards, 

3  Hill  499;  Dunham  v.  Heyden,  7 
Johns.  381.  See  Weeks  v.  Lyon,  18 
Barb.  530,  holding  conduct  amounted 
to  a  conditional  waiver  only.  N,  C. 
Shipman  v.  Mears,  15  N.  C.  484.  N.  D. 
Benoit  v.  Revoir,  8  N.  D.  226,  77  N. 
W.  605.  Vt.— Bryant  v.  Pember,  43  Vt. 
599.  Wis.— Holz  v.  Eediske,  119  Wis. 
563,  97  N.  W.  162;  Cron  v.  Krones,  17 
Wis.  401;  Caughey  v.  Vance,  3  Chand. 
308,  3  Pin.  275. 

But  see  supra.  III,  L,  1,  e,  (II), 
(G). 

[a]  Merely  being  present  to  watch 
the  progress  of  an  irregular  adjourn- 
ment without  taking  part  in  the  pro- 
ceedings is  not  enough.  Fanning  v. 
Trowbridge,  5  Hill  (N.  Y.)  428.  To 
same  effect,  White  v.  Lippincott,  2  N. 
J.  L.  266. 

As  to  appearances  generally,  see 
supra,  III,  G. 

61.  Martin  v.  Fales,  18  Me.  23,  36 
Am.  Dee.  693;  Weeks  v.  Lyon,  18  Barb, 
(N.    Y.)    530;    Crisp    v.    Rice,    83    Hun 
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objection  is  not  waived  by  tbe  subsequent  appearance  of  the  party.^- 
So  also  the  party  may  be  estopped  from  objecting  to  an  adjournment, 
as  where  he  requested  the  adjournment  complained  of,*^^  or  consents 
thereto. ^^ 

d.  Right  to  Trial  hy  Jury.^^  —  The  constitutional  right  of  trial  by 
jury  is  not  ordinarily  available  in  a  justice's  court,  since  it  is  not  a 
court  of  record.^''  But  in  some  jurisdictions,  by  statute,  either  party 
in  such  court  may  demand  a  trial  by  a  jury,  consisting  usually  of  less 
than  twelve  jurors/'''  Such  demand  as  a  rule  must  be  made  not  later 
than  at  the  time  of  joining  issues.^^    Some  statutes  provide  that  a  fail- 


465,  31  N.  y,  Supp.  908,  64  N.  Y.  St. 
645. 

[a]  Conditional  Waiver. — An  appear- 
ance after  an  irregular  adjournment 
and  objection  to  said  adjournment  ex- 
cept under  certain  conditions,  is  a  con- 
ditional waiver  which  does  not  become 
absolute  or  binding  upon  the  defend- 
ant until  the  condition  is  performed. 
Weeks  r.  Lyon,  18  Barb.   (N.  Y.)    530. 

62.  Shannon  v.  Comstock,  21  Wend. 
(N.  Y.)  457,  34  Am.  Dec.  262;  Avery 
V.  Slack,  17  Wend.  (N.  Y.)  85;  Dewey 
V.  Greene,  4  Denio  (N.  Y.)  93;  Wheeler 
V.  Lampman,  14  Johns.  (N.  Y.)  481; 
Peek  r.  Andrews,  32  Barb.  (N.  Y.) 
445;  Bulkley  v.  Colton,  1  Johns.  (N.  Y.) 
515  (a  defense  on  the  merits  is  not 
8.  waiver  of  the  right  to  an  adjourn- 
ment) ;  Hannaman  v.  Muckle,  20  Civ. 
Proc.  296,  15  N.  Y.  Supp.  961. 

63.  Del. — Perkins  v.  Westinghouse 
Air  B.  Co.,  87  Atl.  1027;  Bedwell  V. 
Dee,  3  Houst.  214.  Kan. — Jennerson  t". 
Garvin,  7  Kan.  136.  Md.— Ewing  r. 
Niekle  45  Md.  413.  Mich.— Troy  v. 
Rodgers,  162  Mich.  28,  127  N.  W.  31. 
Neb.— Fischer  v.  Coolev,  36  Neb.  626, 
54  N.  W.  960.  N.  J.— M 'Collister  r. 
Riehman,  2  N.  J.  L.  208.  N.  Y.— Peck 
V.  McAlpine,  3  Gaines  166. 

64.  Perkins  v.  Westinghouse  Air  B. 
Co.  (Del.),  87  Atl.  1027;  Troy  r. 
Rodgers,   162   Mich.   28,   127   N.   W.   31. 

65.  See  generally  the  title  "Juries 
and  Jurors." 

Docket  entry,  see  infra,  III,  Q,  3,  n. 

66.  See  16  Standard  Proc.  877,  note 
43,  and  Knight  v.  Campbell,  62  Barb. 
(N.  Y.)   16. 

In  criminal  cases  a  jury  trial  is  not 
ordinarily  a  constitutional  right  in  the 
justice  court.  See  16  Standard  Proc. 
855,  notes  37  and  38;  16  Standard 
Pkoc.  910. 

67.  Ga.— Wadkins  v.  State,  127  Ga. 
45,   56   S.  E.   74.     la.— State  v.  Ill,   74 
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Iowa  441,  38  N.  W.  143.  Md.— Lancas- 
ter V.  State,  90  Md.  211,  44  Atl.  1039. 
Mich. — Van  Sickle  v.  Kellogg,  19  Mich. 
49.  Minn. — State  v.  Woodling,  53  Minn. 
142,  54  N.  W.  1068.  Mo.— St.  Charles 
V.  Hackman,  133  Mo.  634,  34  S.  W. 
878.  N.  J.— Thomae  v.  Cain,  84  N.  J. 
L.  103,  86  Atl.  533.  N.  Y.— Helmick 
V.  Churchill,  92  Hun  524,  36  N.  Y. 
Supp.  1028.  Ohio.— Dailey  v.  State,  4 
Ohio  St.  57. 

[a]  "Under  the  code  of  civil  pro- 
cedure all  issues  of  fact,  arising  in 
actions  for  the  recovery  of  money,  or 
of  specific  real  or  personal  property, 
are  triable  by  a  jury  and  must  be  so- 
tried,  unless  the  trial  by  jury  is  waived 
or  a  reference  is  ordered,  .  .  .  whilst, 
under  the  justices'  code  all  actions 
within  the  jurisdiction  of  the  justice 
are  triable  by  him,  unless  a  trial  by 
jury  is  demanded."  Latimer  v.  Mot- 
ter,  26  Ohio  St.  480. 

68.  Van  Sickle  v.  Kellogg,  19  Mich. 
49;  Hartmann  v.  Hoffman,  65  App.  Div. 
443,  72  N.  Y.  Supp.  982;  Commerce 
Ins.  Co.  V.  Janes,  13  App,  Div.  46,  43 
N.  Y.  Supp.  66.  Compare  16  Standard 
Proc.  914. 

[a]  The  "issue  cannot  be  said  to 
be  joined  in  any  case  until  all  questions, 
relating  to  the  pleadings  are  settled, 
end,  so  long  as  the  right  remains  to 
either  of  the  parties  to  assail  any 
pleading  by  motion  or  demurrer,  'the 
time  for  joining  issue'  has  not  ex- 
pired." Hall  V.  Chicago,  B.  &  Q.  Ry. 
Co.,  65  Iowa  258,  21  N.  W.  596. 

[b]  Change  in  Issues. — The  right  to 
demand  a  jury  "would  usually  be  lim- 
ited to  the  issue  joined  on  .  .  .  return 
day,  and  any  ordinary  amendment  of 
the  pleadings  would  not  constitute  the 
joining  of  an  issue  so  as  to  give  a 
right  ...  to  demand  a  trial  by  jury 
on  a  day  subsequent  to  the  return  day. 
But  we  cannot  assent  to  the  proposition 
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lire  to  demand  a  jury  within  the  time  prescribed  shall  be  deemed  a 
waiver  of  the  right  to  trial  by  jury.®^  But  the  justice  of  the  peace  may 
in  his  discretion  allow  a  jury  trial  notwithstanding  the  failure  of  a 
party  to  timely  demand  a  trial  by  jury.'^"  So  too,  in  case  of  failure  of 
a  party  to  appear  on  the  day  of  trial  the  justice  may  proceed  to  hear 
the  cause  without  a  jury.'^^  The  number  of  jurors  as  fixed  by  the  stat- 
ute may  be  dispensed  with  by  consent  of  the  parties/^  In  jurisdic- 
tions in  which  a  trial  by  jury  may  be  waived  in  criminal  cases,  a  jury 
may  be  waived  in  the  justice's  court  also  in  criminal  cases."  Upon  a 
disagreement  of  a  jury  in  the  justice's  court  a  party  desiring  a  trial 
before  another  jury  must  demand  such  trial  and  in  the  event  of  a 
failure  to  do  so  the  jurisdiction  of  the  justice  of  the  peace  over  the 
cause  is  restored  for  all  purposes  until  the  rendition  of  final  judg- 
ment.''* A  waiver  of  a  trial  by  jury  at  the  hearing  of  a  cause  in  a  court 
of  inferior  jurisdiction  does  not  affect  the  right  of  a  party  to  demand 
a  trial  by  jury  on  appeal  at  a  trial  de  novo,"  unless  it  is  expressly 
provided  by  statute  that  the  right  to  a  jury  trial  at  a  hearing  de  novo 
upon  appeal  exists  only  where  the  cause  was  tried  before  a  jury  be- 
low.'*^ 

e.     Trial  Before  Justice  Without  Jury.  —  "Where  trial  is  had  before 
the  justice  without  jury,  the  justic(3  is  confined  to  the  established  rules 


that  where  the  issue  joined  on  the 
letiirn  day  is  purely  fictitious,  and  on 
contract,  and  on  a  subsequent  ad- 
journed day  is  changed  into  an  en- 
tirely new  issue  in  tort  against  the 
defendant 's  objection,  the  defendant 
may  be  deprived  of  a  trial  by  jury 
of  the  new  issue  upon  the  ground  that 
he  waived  his  right  to  the  same  by  not 
demanding  a  jury  trial  of  the  original 
fictitious  issue  on  contract.  Certainly 
he  should  be  entitled  to  a  jury  trial." 
Eeese  v.  Baum,  83  App.  Div.  550,  82 
jSr.  Y.  Supp.  157. 

69.  Ala.— McClellan  v.  State,  118 
Ala.  122,  23  So.  32.  Mich.— Van  Sickle 
V.  Kellogg,  19  Mich.  49.  N.  J.— White 
V.  Hathaway,  50  N.  J.  L.  119,  11  Atl. 
343;  Wills  v.  McDole,  5  N.  J.  L.  501. 
Ohio.— Latimer  v.  Hotter,  26  Ohio  St. 
480;  Dailey  v.  State,  4  Ohio  St.  57. 

Compare  16  Standard  Proc.  921. 

70.  Van  Sickle  v.  Kellogg,  19  Mich. 
49.     Compare    16   Standard   Proc.    922. 

71.  Wills  V.  McDole,  5  N.  J.  L.  501 
(where  defendant's  default  is  entered) ; 
Helmick  r.  Churchill,  92  Hun  524,  36 
N.  Y.  Supp.   1028. 

72.  Corthell  v.  Mead,  19  Colo.  386, 
35  Pae.  741;  Kreuchi  v.  Dehler,  50 
HI.  176.  Compare  16  Standard  Proc. 
940. 

73.  Ala.— McClellan    v.    State,    118 


Ala.  122,  23  So.  732.  Ga.— Wadkins  v. 
Slate,  127  Ga.  45.  56  S.  E.  74;  Logan 
V.  State,  86  Ga.  266,  12  S.  E.  406.  la. 
State  v.  HI,  74  Iowa  441,  38  N.  W. 
143.  Md.— Lancaster  v.  State,  90  Md. 
211,  44  Atl.  1039.  Mich.— Ward  v. 
People,  30  Mich.  116.  Minn.— State  v. 
Woodling,  53  Minn.  142,  54  N.  W. 
1068.  Mo.— St.  Charles  v.  Hackman, 
133  Mo.  634,  34  S.  W.  878;  State  v. 
I/arger,  45  Mo.  510.  Ohio. — Billigheim- 
er  V.  State,  32  Ohio  St.  435;  Dilling- 
ham V.  State,  5  Ohio  St.  280. 

As  to  general  rules  of  waiver  in  crim- 
inal actions,  see  16  Standard  Proc. 
941. 

74.  White  v.  Hathaway,  50  N.  J.  L. 
119,  11  Atl.  343. 

[a]  Where  the  jury  in  a  justice's 
court  disagrees  the  party  desiring  an- 
other jury  must  pay  the  fees  in  order 
to  be  entitled  to  a  second  trial  before 
another  jury.  McGraw  v.  Sturgeon,  29 
Mich.  426. 

[b]  But  compare  Hartmann  v.  Hoff- 
man, 65  App.  Div.  443,  72  N.  Y.  Supp. 
982,  holding  that  a  demand  for  a  jury 
made  at  the  time  the  issue  is  joined 
relates  to  any  subsequent  trial  unless 
the  demand  is  waived. 

75.  Dennee  v.  McCoy,  4  Ind.  Ter. 
233,  69  S.  W.  858. 

76.  If  "the  legislature  provides  that 
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of  procedure,"  and  must,  in  some  jurisdictions,  make  findings  of  fact," 
which  are  a  substitute  for  the  verdict  of  the  jury/*  The  findings  may 
be  stated  in  connection  with  the  justice's  conclusions  as  to  the  law,«" 
and  should  be  as  specific  as  the  verdict  for  which  it  is  a  substitute.^^ 

f.  Trial  hy  Juryr"  —  (I.)  Selection  of  Jury,  — The  jury  must  be  se- 
lected as  prescribed  by  law.®' 

Peremptory  Challenges.  —  Except  where  provided  for  by  statute,®*  per- 


by  proceeding  to  trial  before  a  justice 
without  a  jury,  suitors  shall  be  con- 
sidered as  surrendering  all  right  to  jury 
trial  for  the  settlement  of  the  pending 
controversy,  parties  so  proceeding  are 
bound  by  the  waiver."  Wanser  v. 
Atkinson,  43  N.  J.  L.  571. 

77.  State  v.  Barrow,  7  N.  C.  121; 
Com.  r.  King,  1   Chest.  Co.    (Pa.)    203. 

[a]  Where  one  defendant  demurs 
to  the  evidence  at  the  close  of  the 
plaintiff's  ease,  the  justice  may,  if  the 
facts  justify  it,  render  judgment 
against  the  plaintiff  in  favor  of  all  the 
defendants.  Seckler  v.  Delfs,  25  Kan. 
159. 

78.  Neuhauser  v.  Banish,  84  Minn. 
286,  87  N.  W.  774;  Rhodes  v.  Thomas, 
31  Neb.  848,  48  N.  W.  886;  Crossley 
V.  Steele,  13  Neb.  219,   13  N.  W.   175. 

[a]  A  judgment  is  not  a  finding. 
Rhodes  v.  Thomas,  31  Neb.  848,  48  N. 
W.  886. 

[b]  General  and  Special  Findings. 
(1)  There  must  be  a  general  finding, 
and  if  requested,  a  special  finding. 
Crossley  v.  Steele,  13  Neb.  219,  13  N. 
W.  175.  (2)  But  no  special  finding  is 
necessary  unless  requested  by  one  of 
the  parties.  Miss. — Pharr  Bros.  i;. 
Yazoo  &  M.  V.  R.  Co.,  Ill  Miss.  830, 
72  So.  240.  Neb.— Coad  r.  Read,  48 
Neb.  40,  66  N.  W.  1002;  Crossley  v. 
Steele,  13  Neb.  219,  13  N.  W.  175. 
Wis.—Paulsen  v.  Ingersoll,  62  Wis.  312, 
22  N.  W.  477. 

[c]  When  set-off  or  recoupment  is 
pleaded  before  a  justice,  if  there  is  a 
finding  for  the  plaintiff  for  the  whole 
amount  claimed  by  him,  there  is  no 
recessity  for  a  special  finding  as  to 
the  set-off.  Flesh  v.  Christopher,  11 
Mo.  App.  483. 

As  to  findings  and  conclusions  gen- 
erally, see  the  title  "Findings  and  Con- 
clusions. ' ' 

Record  and  docket  entry,  see  infra, 
III,  Q,  3,  p. 

79.     Rhodes  v.  Thomas,  31  Neb.  848, 
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48  N.  W.  886;  Ransdell  v.  Putnam,  15 
Neb.  642,  19  N.  W.  611. 

80.  Hartman  v.  White,  7  Ohio  Dec. 
(Reprint)    45. 

[a]  Where  the  proper  judgment  is 
rendered  it  is  immaterial  that  findings 
of  fact  and  conclusions  of  law  are  some- 
what conflicting.  White  v.  Scott,  26 
Kan.  476. 

81.  Rhodes  v.  Thomas,  31  Neb.  848, 
48  N.  W.  886;  Ransdell  v.  Putnam,  15 
Neb.  642,  19  N.  W.  611. 

[a]  Obscure  findings  will  not  sup- 
port a  judgment.  Rhodes  v.  Thomas, 
31  Neb.  848,  48  N.  W.  886;  Crossley 
V.  Steele,  13  Neb.  219,  13  N.  W.  175. 

As  to  verdict,  see  infra,  III,  L,  1,  f, 
(VI). 

82.  As  to  right  to  jury  trial  and 
demand  therefor,  see  supra,  III,  L, 
1,  d. 

83.  Eldridge  v.  Hubbell,  119  Mich. 
61,  77  N.  W.  631;  Becker  v.  Sitterly, 
58  How.  Pr.  (N.  Y.)  38.  See  generally 
the  title  "Juries  and  Jurors." 

As  to  docket  entries,  see  ir>.fra,  III, 
Q,  3,  n. 

[a]  A  venire  cannot  issue  before  the 
appearance  of  the  defendant.  Wills  v. 
M'Dole,  5  N.  J.  L.  501. 

[b]  Swearing  Jury. — (1)  The  jury 
must  be  sworn  or  the  verdict  will  be 
a  nullity  (Fulton  v.  Yuill,  24  Misc. 
285,  53  N.  Y.  Supp.  707),  (2)  unless 
the  omission  is  waived  by  the  parties. 
Cahill  i;.  Delanev,  68  N.  Y.  Supp.  842; 
Griflan  v.  Pitman,  8  Ore.  342. 

84.  Lasher  r.  Currie,  68  N.  Y.  Supp. 
845,  9  N.  Y.  Ann.  Cas.  260,  distinguish- 
ing People  r.  Hamilton,  39  N.  Y.  107, 
in  that  the  statutes  respecting  special 
proceedings  have  been  changed. 

[a]  Where  a  statute  gives  peremp- 
tories  "in  all  jury  trials,"  it  applies 
to  a  jury  in  unlawful  detainer  cases 
tried  in  a  justice's  court,  though  the 
title  of  the  act  in  which  the  section 
was  found  relates  only  to  the  circuit 
court.  Johnson  v.  Christian,  2  Port. 
(Ala.)  201. 
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emptory  challenges  are  not  allowable  in  a  justice's  eoiirt.^^ 

(II.)  View.  —  In  a  proper  case  the  justice  may  order  a  jury  to  view 
the  premises  in  controversy/'^ 

(III.)  Taking  Case  From  Jury  or  Directing  Verdict.  —  Although  gener- 
ally the  justice  cannot  take  from  the  jury  questions  of  fact,"  he  may  by 
statute  in  some  jurisdictions  grant  a  nonsuit  under  certain  circum- 
stances.^^   The  justice  has  no  authority  to  direct  a  verdict. ^^ 

(IV.)  Instructions.90  —  In  some  jurisdictions  the  justice  of  the  peace 
is  required  to  instruct  the  jury  as  to  the  law  applicable  to  the  case,^^ 
if  requested,''^  while  in  others  he  either  has  no  right  to  do  so,^^  or  he 
may  give  instructions  in  his  discretion."  After  the  jury  has  retired, 
the  justice  may,  if  the  jury  so  desires,  give  them  further  instructions, 


85.  Eldridg©  v.  Hubbell,  119  Mich. 
61,  77  N.   W.  631. 

86.  Sell  V.  Ernsberger,  8  Ohio  Cir. 
Ct.  499,  4  Ohio  Cir.  Dec.  100.  See 
generally  the  title  "View;"  and  13 
Ency.  of  Ev.  953. 

87.  Mo. — Burns  v.  Marsh,  144  Mo. 
App.  412,  128  S.  W.  834.  N.  J.— Pot- 
ter V.  Carman,  3  N.  J.  L.  520;  Hep- 
burn t:  Gaston,  3  N.  J.  L.  623.  N.  Y. 
Borrodaile  v.  Leek,  9  Barb.  611;  Young 
V.  Hubbell,  3  Johns.  430;  Blumburg  v. 
Briggs,  10  N.  Y.  St.  242. 

See  generally  the  title  "Province  of 
Judge  and  Jury." 

«8.     See  infra,  III,  M,  4. 

89.  Ga. — Fine  &  Bro.  v.  Southern 
Exp.  Co.,  10  Ga.  App.  161,  73  S.  E. 
35.  Mo.— State  v.  Cline,  85  Mo.  App." 
628.  N.  Y.— Blumburg  v.  Briggs,  10 
N.  Y.  St.  242. 

Directing  verdict,  see  generally  the 
title  "Verdict." 

90.  See  generally  the  title  "In- 
structions. ' ' 

As  to  instructions  generally  see  the 
title  ' ' Instructions. ' ' 

91.  Kan.— Stager  r.  Harrington,  27 
Kan.  414.  Mich. — Fletcher  v.  Bradford, 
45  Mich.  349,  7  N.  W.  905.  N.  J. 
Allen  V.  Wanamaker,  31  N.  J.  L.  370; 
Linn  v.  Ross,  16  N.  J.  L.  55;  Todd  f. 
Collins,  6  N.  J.  L.  127;  Mills  v.  Sleght, 
5  N.  J.  L.  565;  Broadwell  v.  Nixon,  4 
N.  J.  L.  414,  420;  Sayres  v.  Ward,  3 
N.  J.  L.  1007;  Hepburn  v.  Gaston,  3 
N.  J.  L.  623.  Ohio. — Dougherty  v. 
O'Connell,  9  Ohio  Dec.  (Reprint)  380, 
12  Wkly.  L.  Bui.  261.  S.  C— March- 
banks  V.  Marchbanks,  58  S.  C.  92,  36 
S.  E.  438. 

92.  Dougherty  v.  O'Connell,  9  Ohio 
Dec.  (Reprint)  380,  12  Wkly.  L.  Bui. 
261;  Meyer  v.  State,  2  Ohio  Dec.  233, 
1   Ohio  N.  P.  241. 


As  to  necessity  for  request,  see  gen- 
erally the  title  "Instructions." 

[a]  Where  no  instructions  are  re- 
quested by  either  party  the  charge  and 
particular  points  therein  rest  in  the 
sound  discretion  of  the  justice.  Cole 
f.  Taylor,  22  N.  J.  L.  59. 

93.  la. — Hunt  V.  Farmers'  Ins.  Co., 
74  Iowa  231,  37  N.  W.  173;  St.  Joseph 
Mfg.  Co.  V.  Harrington,  53  Iowa  380, 
5  N.  W.  568;  Hall  v.  Monohan,  6  Iowa 
216  71  Am.  Dec.  404.  Mo. — Burns  v. 
Marsh,  144  Mo.  App.  412,  128  S.  W. 
834,  in  justice's  courts,  no  instructions 
are  given  the  jury.  Compare  State  v. 
Cline,  85  Mo.  App.  628,  the  justice  may 
instruct  but  he  cannot  direct  a  verdict. 
Neb.— Wilson  v.  Young,  15  Neb.  627,  19 
N.  W.  487;  Ives  v.  Norris,  13  Neb. 
252,  13  N.  W.  276.  Ore.— Long  v. 
Thompson,  34  Ore.  359,  55  Pac.  978, 
query. 

[a]  Giving  instructions  is  a  mere 
irregularity  which  is  not  sufficient 
ground  for  disturbing  the  judgment  on 
writ  of  review.  Long  v.  Thompson, 
34  Ore.  359,  55  Pac.  978.  And  see 
St.  Joseph  Mfg.  Co.  v.  Harrington,  53 
Iowa  380,  5  N.  W.  568,  holding  that 
a  justice  of  the  peace  has  no  power 
to  instruct  a  jury,  and  questions  as  to 
the  correctness  of  his  instructions  vrill 
not   be   considered  on   appeal. 

94.  D.  C— United  States  v.  O'Neal, 
10  App.  Cas.  205.  Ga. — Freeman  v. 
Exchange  Bank  of  Macon,  87  Ga.  45, 
13  8.  E.  160;  Bendheim  Bros.  &  Co. 
r.  Baldwin,  73  Ga.  594;  Vaughan  v. 
McDaniel,  73  Ga.  97;  Adams  v.  Clark, 
64  Ga.  648;  Johnson  v.  Nelms,  21  Ga. 
192;  Haywood  v.  Kitchens,  12  Ga.  App. 
783  78  S.  E.  614.  See  Stewart  v. 
Murray,  14  Ga.  App.  438,  81  S.  E.  382. 
N.  Y.— Stroud  v.  Butler,  18  Barb.  327; 
Delancy  v.   Nagle,  16  Barb.   96;    Chap- 
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providing  the  parties  or  their  counsel  are  or  have  been  given  an  op- 
portunity to  be  present." 

The  instructions  which  are  given  must  he  in  aocordanee  with  the 
law.'"''  In  the  absence  of  instructions  it  is  the  duty  of  the  jury  to  pass 
upon  the  law  as  well  as  the  facts  of  the  case."  The  justice  has  no  au- 
thority to  hasten  a  jury  as  to  its  decision." 

(V.)  Custody  and  Deliberations  of  Jury .99  —  Upon  the  close  of  the  evi- 
dence, and  after  the  instructions,  if  any,  by  the  justice  the  jury  is 
placed  in  charge  of  a  sworn  officer  until  such  time  as  they  shall  arrive 
at  a  verdict  or  be  discharged  by  the  justice,^  unless  the  jury  consider 


man  v.  Fuller,  7  Barb.  70;  Pettit  v. 
Ide,  12  Abb.  Pr.  44;  Trustees  of  Perm 
Yan  V.  Thorne,  6  Hill  326;  People  v. 
Parish,  4  Denio  153;  Blumburg  f. 
Briggs,   10   N.   Y.   St.   242. 

[a]  It  is  better  practice  for  the 
justice  not  to  instruct  the  jury,  but  if 
he  does  so  the  jury  is  not  bound  to 
follow  his  instructions.  Haywood  v. 
Kitchens,  12  Ga.  App.  783,  78  S.  E. 
614. 

95.  Mich. — Snyder  r.  Wilson,  65 
Mich.  336,  32  N.  W.  642.  N.  J.— Hance 
V.  Deklyne,  3  N.  J.  L.  659.  N.  Y. 
Eogers  v.  Moulthrop,  13  Wend.  274; 
Keeler  v.  Lockwood,  Lalor's  Supp.  137. 

[a]  "While,  as  a  matter  of  cour- 
tesy, but  not  as  a  matter  of  right,  it 
is  customary  to  send  for  counsel  upon 
the  return  of  the  jury  for  informa- 
tion of  any  kind;  when,  by  the  act 
of  counsel  it  is  impracticable  to  do  so, 
the  omission  cannot  be  urged  as  a 
ground  for  a  new  trial."  Welker 
r.  Allen,  39  Misc.  523,  80  N.  Y.  Supp. 
382.  See  Cook  v.  Green,  6  N.  J.  L. 
109. 

Giving  further  instructions,  see  gen- 
erally 13  Standard  Proc.  971. 

Eeading  or  stating  the  evidence  to 
the  jury  after  submission  of  the  case 
to  them,  see  13  Standard  Peoc.  973, 
and  the  title  "Juries  and  Jurors." 

[b]  Reading  Minutes  of  Testimony. 
Where  in  the  presence  of  the  parties 
the  justice,  at  the  request  of  the  jury, 
after  they  have  retired  for  deliberation, 
reads  his  minutes  of  a  witness'  testi- 
mony to  the  jury  but  unintentionally 
omits  portions  of  it  and  such  omission 
is  not  called  to  his  attention  by  the 
parties,  the  judgment  will  not  be  re- 
versed. Whitney  v.  Crim,  1  Hill  (N. 
Y.)   61. 

96.  Ga. — Bendheim  v.  Baldwin,  73 
Ga.  594;  Haywood  v.  Kitchens,  12  Ga. 
App.  783,   78  S.  E.   614.     lU.— Phillips 
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V.  Roberts,  90  111.  492.  N.  Y.— Delancy 
V.  Nagle,  16  Barb.  96;  Pettit  v.  Ide,  12 
Abb.  Pr.  44. 

[a]  When  requested  to  charge  on 
the  construction  of  a  statute,  the  justice 
fulfils  his  duty  if  he  places  the  statute 
in  the  hands  of  the  foreman.  PuUen 
r.  Boney,  4  N.  J.  L.  125. 

[b]  The  justice  may  inform  the  jury 
either  oraUy  or  in  writing  as  to  his 
rulings  on  testimony.  State  V.  Cline, 
85  Mo.  App.  628. 

97.  Delancy  v.  Nagle,  16  Barb.  (N. 
Y.)  96;  McNeil  f.  Scoffield,  3  Johns. 
(N.  Y.)  436;  Blumburg  v.  Briggs,  10 
N.  Y.  St.  242. 

98.  Havwood  v.  Kitchens,  12  Ga. 
App.  783,  78  S.  E.  614. 

99.  See  generally  the  title  "Juries 
and  Jurors." 

1.  Ind. — Murphy  v.  Wilson,  46  Ind. 
537.  Minn. — Rollins  i".  Nolting,  53  Minn. 
232,  54  N.  W.  1118.  N.  J.— Gulick  v. 
Van  Tilburgh,  16  N.  J.  L.  417.  N.  Y. 
Douglass  V.  Blackman,  14  Barb.  381; 
Tallman  r.  Woodworth,  2  Johns.  385. 
Ore.— Nickelson  v.  Smith,  15  Ore.  200, 
14  Pac.  40. 

[a]  Whether  the  jury  retired,  from 
the  court  or  the  court  left  them  alone 
is  the  same  thing  and  the  jury  must 
be  placed  under  the  charge  of  a  con- 
Btable.  Douglass  v.  Blackman,  14  Barb. 
(N.  Y.)   381. 

[b]  Officer  Must  Be  Sworn. — If  it 
appears  from  the  return  that  the  jury 
retired  it  is  fatal  error  if  it  does  not 
also  appear  that  a  constable  was  sworn 
to  attend  them.  Van  Doren  v.  Walker, 
2  Gaines  (N.  Y.)  373;  Beekman  v. 
Wright,  11  Johns.  (N.  Y.)  142;  Cough- 
net  V.  Eastenbrook,  11  Johns.  (N.  Y.) 
532.  But  see  Darnel  v.  Sheldon,  3  N. 
J.  L.  522,  holding  that  the  record  need 
uot  show  that  the  constable  in  charge 
of  the  jury  was  sworn;  it  will  be 
presumed. 
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and  render  a  verdict  without  leaving  their  seats,^  After  the  jury  has 
retired  for  deliberation  it  is  not  only  improper  but  it  is  reversible  er- 
ror^ for  any  one  except  the  officer  having  them  in  charge,  to  com- 
municate or  advise  with  the  jury,*  or  to  send  a  message  to  them,^  or  to 
enter  the  room  where  they  are  deliberating,®  without  the  consent  of, 
or  in  the  absence  of  the  parties.^     This  rule  applies  to  the  justice.^ 


[c]  Jury  must  not  be  allowed  to 
separate  until  they  have  rendered  a 
verdict,  and  have  been  discharged,  or 
they  have  been  discharged  on  their 
failure  to  agree.  Nickelson  v.  Smith, 
15   Ore.   200,   14   Pac.  40. 

As  to  discharge  of  jury  on  their  fail- 
ure to  agree,  see  infra,  III,  L,  1,  f, 
(VIII). 

2.  Douglass  V.  Blackman,  14  Barb. 
(N.  Y.)  481;  Meyer  v.  Foster,  16  Wis. 
294. 

Necessity  of  jury's  retiring  to  con- 
sider verdict,  see  generally  the  title 
"Juries  and  Jurors." 

3.  See  cases  cited  below. 

[a]  A  showing  of  injury  or  prejudice 
is  not  necessary  to  have  the  verdict 
set  aside.  Moody  v.  Pomeroy,  4  Denio 
(N.  Y.)  11.5;  Benson  v.  Clark,  1  Cow. 
(N.  Y.)  258;  Gibbons  r.  Van  Alstyne, 
56  Hun  639,  9  N.  Y.  Supp.  156,  29 
N.  Y.  St.  461.  Contra,  Galloway  v. 
Corbett,  52  Mich.  460,  18  N.  W.  218; 
Helmbrecht  v.  H'elmbrecht,  31  Minn. 
504,   18   N.  W.  449. 

4.  Demund  v.  Gowen,  5  N.  J.  L. 
687;  Ferine  v.  Van  Note,  4  N.  J.  L. 
146;  Hance  r.  Deklyne,  3  N.  J.  L.  659; 
Taylor  v.  Betsford,  13  Johns.  (N.  Y.) 
487;  Bunn  v.  Croul,  10  Johns.  (N.  Y.) 
239;  Eorinson  v.  Woodward,  88  Misc. 
116,  151  N.  Y.  Supp.  655;  Abbott  v. 
Hockenberger,  31  Misc.  587,  65  N.  Y. 
Supp.  566,  7  N.  Y.  Ann.  Cas.  481; 
Hudson  V.  Stearns,  75  N.  Y.  Supp. 
187. 

[a]  Interference  by  Constable. — The 
verdict  of  a  justice's  jury  should  not 
be  set  aside  simply  because  the  con- 
stable having  them  in  charge  has 
sought  to  interfere  with  their  delibera- 
tions and  has  urged  them  to  give  their 
verdict  to  the  prevailing  party.  Baker 
V.  Simmons,  29  Barb.   (N.  Y.)   198. 

5.  Snyder  v.  Wilson,  65  Mich.  336, 
32  N.  W.  642;  Benson  v.  Clark,  1  Cow. 
(N.  Y.)  258. 

[a]  A  justice  cannot  give  or  send 
his  minutes  of  the  trial  to  the  jury 
during  their  deliberation.  Neil  v.  Abel, 
24  Wend.   (N.  Y.)    185. 


6.  Kan. — Theilen  v.  Hann,  27  Kan. 

778;  Stager  v.  Harrington,  27  Kan. 
414.  Mich. — Alt  v.  Lalone,  54  Mich. 
302,  20  N.  W.  52.  Minn.— Helmbrecht 
r.  Helmbrecht,  31  Minn.  504,  18  N.  W. 
449.  N.  J.— Hance  v.  Deklyne,  3  N.  J. 
L.  659.  N.  Y.— Taylor  v.  Betsford,  13 
Johns.  487;  Lasher  v.  Currie,  62  App. 
Div.  631,  71  N.  Y.  Supp.  1140;  Seelev 
V.  Bisgrove,  83  Hun  293,  31  N.  Y.  Supp. 
914,  64  N.  Y.  St.  650;  High  v.  Chick, 
81  Hun  100,  30  N.  Y.  Supp.  652,  1  N. 
Y.  Ann.  Cas.  1,  62  N.  Y.  St.  626; 
Gibbons  v.  Van   Alstvne,  56  Hun   639, 

9  N.  Y.  Supp.  156,  2^9  N.  Y.  St.  461; 
Valentine  v.  Kelley,  54  Hun  78,  7  N. 
Y.  Supp.  184;  Abbott  V.  Hockenberger, 
31  Misc.  587,  65  N.  Y.  Supp.  566,  7 
N.  Y.  Ann.  Cas.  481, 

[a]  For  the  justice  to  go  to  the 
door  of  the  jury  room  is  harmless  error 
where  he  refused  to  answer  any  ques- 
tions of  the  jury.  Thayer  v.  Van  Vleet, 
5  Johns.  (N.  Y.)  Ill;  Kerr  v.  Ham- 
mer, 61  Hun  619,  15  N.  Y.  Supp.  605, 
39  N.  Y.  St.  708. 

7.  Galloway  v.  Corbitt,  52  Mich.  460, 
18  N.  W.  218;  Hancock  v.  Salmon,  8 
Barb.  (N.  Y.)  564  (holding  that  if  con- 
sent of  parties  to  enter  room  is  given 
a  consent  to  read  to  the  jury  testimony 
will  be  implied) ;  Taylor  r.  Betsford, 
13   Johns.   N.   Y.)    487;   Bunn   r.   Croul, 

10  Johns.  (N.  Y.)  239;  Thayer  v.  Van 
Vleet,  5  Johns.  (N.  Y.)  Ill;  Keeler  v. 
Loekwood,  Lalor's  Supp.   (N.  Y.)    137. 

[a]  Consent  to  Presence  of  Justice. 
Where  a  justice's  jury  returned  a  ver- 
dict which  was  unsatisfactory  to  both 
parties  and  at  their  request  the  justice 
remained  with  the  jury  while  they  were 
further  considering  the  case,  certiorari 
will  not  lie  to  correct  a  judgment  ren- 
dered on  such  verdict.  Snyder  v.  Wil- 
son, 65  Mich.  336,  32  N.  W.  642. 

[b]  The  consent  cannot  be  inferred 
but  must  appear  affirmatively.  Taylor 
t:  Betsford,  13  Johns.  (N.  Y.)  487; 
Moody  V.  Pomeroy,  4  Denio  (N.  Y.) 
115. 

8.  Kan. — Stager  v.  Harrington,  27 
Kan.  414.     Mich. — Galloway  v.  Corbitt, 
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Misconduct  on  the  part  of  the  jury  during  the  trial  or  while  they  are 
considering  the  case  is  ground  for  reversal.^ 

(VI.)  Verdict.io  — When  the  jurors  have  agreed  upon  their  verdict, 
they  must  publicly  deliver  it  to  the  justice."  The  verdict  may  be 
either  general  or  special/^  although  no  particular  form  is  necessary  to 
its  validity,^^  it  must  respond  to  the  issues  in  the  case.^*  The  verdict 
of  the  jury  in  a  justice's  court  should  be  in  writing,^^  and  signed  by  the 


52  Mich.  460,  18  N.  W.  218.  Minn. 
Helmbrecht  v.  Helmbrecht,  31  Minn. 
504,   18  N.  W.  449. 

And  see  cases  just  cited. 

9.  Kellogg  V.  Wilder,  15  Johns.  (N. 
Y.)  455;  Rose  v.  Smith,  4  Cow.  (N.  Y.) 
17,  15  Am.  Dec.  331.  But  see  Keath 
17. 'sergeant,  3  N.  J.  L.  524. 

As  to  misconduct  of  jurors,  see  the 
title  "Juries  and  Jurors." 

[a]  Quotient  Verdict. — Where  the 
Jurors  in  a  justice  court  agree  that  each 
one  shall  mark  down  the  sum  he  thinks 
proper  to  find  as  damages  and  then 
divide  the  total  by  the  number  of  the 
jurors  which  result  should  stand  for 
their  verdict,  the  verdict  thus  found 
is  irregular  and  will  be  set  aside.  Har- 
vey V.  Rickett,  15  Johns.  (N.  Y.)  87. 
But  see  Alt  v.  Lalone,  54  Mich.  302.  20 
N.  W.  52,  holding  that  a  compromise 
verdict  will  not  warrant  setting  judg- 
ment aside. 

fb]  Drinking  during  their  delibera- 
tions is  such  misconduct  as  warrants  a 
reversal.  Rose  v.  Smith,  4  Cow.  (N. 
Y.)  17,  15  Am,  Dec.  331;  Dennison  v. 
Collins,  1  Cow.  (N.  Y.)  Ill;  Kellogg 
V.  Wilder,  15  Johns.  (N.  Y.)  455,  hold- 
ing that  a  justice  has  no  right  to  per- 
mit a  jury  to  drink  during  their  deliber- 
ations, even  with  the  consent  of  the 
parties. 

fc]  Having  in  their  possession  dur- 
ing deliberation,  a  document  not  used 
in  evidence,  is  misconduct  warranting 
a  reversal.  Gildea  v.  Hill,  115  Ga.  136, 
41  S.  E.  492. 

fd]  Having  successful  party's  min- 
utes of  testimony  in  the  jury  room. 
Durfee  r.  Eveland,  8  Barb.  (N.  Y.)  46. 

[e]  Unwarranted  coercion  by  some 
members  of  the  jury  upon  others.  Mor- 
row r.  McLennen,  3  N.  J.  L.  918. 

ff]  Asking  for  additional  evidence 
Tfhile  irregular  is  not  such  misconduct 
as  will  invalidate  their  verdict.  Nolen 
V.  Heard,  87  Ga.  293,  13  S.  E.  554. 

10.    See  the  title  "Verdict." 


Directing  verdict,  see  supra,  III,  L, 
1,  f,  (III),  and  the  title  "Verdict." 

Effect  of  failure  to  swear  jury,  on 
the  verdict,  see  supra,  III,  L,  1,  f,  (I). 

Record  and  docket  entry,  see  infra, 
III,  Q,  3,  p. 

11.  Thompson  v.  Church,  13  Neb. 
287,  13  N.  W.  626;  Douglass  v.  Black- 
man,  14  Barb.  (N.  Y.)   381. 

fa]  Calling  the  plaintiff  before  re- 
ceiving the  verdict  (1)  is  not  required 
in  New  York  Code  Civ.  Proc,  §3007. 
(2)  But  this  was  previously  necessary. 
McEaehron  v.  Randies,  34  Barb.  (N, 
Y.)  301;  Douglass  v.  Blackman,  14 
Barb.  (N.  Y.)  381;  Shove  v.  Raynor,  3 
Denio  (N.  Y.)  77;  Oakley  v.  "Van  Horn, 
21  Wend.  (N.  Y.)  305.  (3)  The  cause 
will  not  be  reversed  if  it  does  not  ap- 
pear that  plaintiff  was  called  at  the 
taking  of  the  verdict.  Gould  v.  Magee, 
3  N.  J.  L.  475. 

[b]  The  justice  should  inquire  of 
the  jury  if  the  verdict  delivered  to  him 
is  the  verdict  of  the  jury,  and  either 
jiartv  may  require  the  jury  to  be  polled. 
Thompson  v.  Church,  13  Neb.  287,  13 
N.  W.  626. 

12.  Springer  v.  Reeves,  4  N.  J.  L. 
207.  Contra,  Marcellus  v.  Countryman, 
05  Barb.  (N.  Y.)  201  (except  in  actions 
for  claim  and  delivery) ;  Wylie  v.  Hvde, 
13  Johns.  (N.  Y.)   249. 

IS.  People  r.  Foote,  1  Doug.  (Mich.) 
102;  Morehead  v.  Brown,  59  Hun  617, 
13  N.  Y.  Supp.  197,  35  N.  Y.  St.  766. 

14.  Johnson  Bros.  v.  Glaspey,  16  N. 
D.  335,  113  N.  W.  602. 

15.  Ga.— Gittens  v.  Whelchel,  12  Ga, 
App.  141,  76  S.  E.  1051.  Kan.— Hanson 
i\  Lawson,  19  Kan,  201,  Neb. — Thomp- 
son t\  Church,  13  Neb.  287,  13  N.  W. 
626. 

fal  On  Separate  Paper. — While  it 
is  better  practice  to  write  the  verdict 
of  a  justice  jury  on  the  original  plead- 
ing the  verdict  is  nevertheless  valid 
if  written  on  a  separate  paper  and 
signed   by   the   foreman.     Gittens    v. 
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foreman  of  the  jury.'''  The  jury  must  find  the  amount  of  the  reeov- 
eiy  in  an  action  for  the  recovery  of  money/^  and  in  an  action  for  the 
recovery  of  personalty,  must  find  the  value  of  the  property.^^  If  the 
verdict  is  incorrect  in  form  the  justice  may  advise  the  jurors  as  to  the 
proper  form  and  direct  a  new  verdict  in  the  prescribed  form;^^  but 
improper  matters  in  the  verdict  may  be  rejected  as  surplusage.^" 

Setting  Aside  Verdict.  — A  justice  of  the  peace  cannot  set  aside  the 
verdict  of  a  jury,-^  unless,  perhaps,  where  it  is  void.^^ 

(VII.)  Findings. —  If  a  judgment  is  based  on  a  verdict  of  a  jury  it  is 
unnecessary  for  a  justice  to  make  findings  of  facts.^^ 

(VIII.)  Discharge  of  Jury.  —  A  justice  of  the  peace  has  power  to  dis- 
charge a  jury  where  they  fail  to  agree, 2*  or  after  the  jury  has  rendered 
a  verdict.2^    A  discharge  of  the  jury  without  their  having  rendered  a 


Whelchel,   12   Ga.  App.   141,  76  S.  E. 
1051. 

But  see  Johnson  v.  Depuy,  2  N.  J.  L. 
165,  holding  that  the  verdict  must  be 
rendered   by   voice  in   open   court. 

16.  Ga.— Gittens  v.  Whelchel,  12  Ga. 
App.  141,  76  S.  E.  1051.  Kan.— Hanson 
r.  Lawson,  19  Kan.  201.  Neb. — Thomp- 
son V.  Church,  13  Neb.  287,  13  N.  W. 
626. 

17.  la.— Bartle  v.  Plane,  68  Iowa 
227,  26  N.  W.  88.  Tex.— Harrell  v. 
Babb,  19  Tex.  148.  Wis.— Barnes  v. 
Se.hn»itz,  44  Wis.  482. 

[a]  In  a  suit  on  an  open  account  or 
for  an  miUquidated  demand  a  general 
verdict  is  of  doubtful  validity  and  such 
a  verdict  ■will  not  support  a  judgment 
for  the  amount  claimed.  Harrell  v. 
Babb,  19  Tex.  148.  See  also  Bartle  v. 
Plane,  68  Iowa  227,  26  N.  W.  88,  where 
the  action  was  for  the  value  of  an 
article  sold. 

[b]  But  where  the  action  is  for  the 
contract  price  of  an  article,  a  verdict 
finding  generally  for  the  plaintiff  with- 
out stating  the  amount  is  not  void  for 
uncertainty  and  the  justice  may  render 
a  judgment  for  the  contract  price. 
Barnes  v.  Schmitz,  44  Wis.  482. 

[c]  The  plaintiff  may  remit  the  ex- 
cess if  the  verdict  exceeds  the  demand. 
Herbert  v.  Hardenbergh,  10  N.  J.  L. 
222;  Truax  v.  Truax,  2  N.  J.  L.  166. 

18.  White  V.  Emblem,  43  W.  Va. 
819,  28  S.  E.  761. 

19.  Wright  V.  Phillips,  2  G.  Gr. 
(Iowa)  191;  Nickelson  v.  Smith,  15 
Ore.  200,   14  Pac.  40. 

J20.  Hodge  V.  People,  78  111.  App. 
378.  See  Marcellus  v.  Countryman,  65 
Barb.  (N.  Y.)   201. 

21.    Ga.— Corthell  v.  Mead,  19  Colo. 


386,  35  Pae.  741.  la.— Hunt  v.  Farm- 
ers' Ins.  Co.,  74  Iowa  231,  37  N.  W. 
173  (citing  local  cases);  Atkinson  v. 
Chicago  &  N.  W.  Ey.  Co.,  70  Iowa  68, 
29  N.  W.  808.  Mich.— Wagner  v.  Kel- 
logg, 92  Mich.  616,  52  N.  W.  1017; 
Alt  V.  Lalone,  54  Mich.  302,  20  N.  W. 
52;  People  v.  Foote,  1  Doug.  102.  Miss. 
Morris  v.  Shryock,  50  Miss.  590.  Mo. 
Weeks  f.  Etter,  81  Mo.  375;  Cason  v. 
Tate,  8  Mo.  45;  State  v.  Hopper,  72  Mo. 
App,  171.  Mont. — State  v.  Case,  14 
Mont.  520,  37  Pac.  95.  N.  J.— Van 
Waggoner  v.  Coe,  25  N.  J.  L.  197;  Gu- 
lick  V.  Van  Tilburgh,  16  N.  J.  L.  417; 
Foreman  v.  Murphy,  2  N.  J.  L.  1024. 

As  to  granting  new  trial,  see  infra, 
III,  L,  3. 

22.  Johnson  Bros.  v.  Glaspey,  16  N. 
D.  335,  113  N.  W.  602. 

23.  Dve  V.  Eussell,  24  Neb.  829,  40 
N.  W.  416. 

As  to  findings  by  a  justice  in  a  case 
tried  without  a  jury,  see  siipra,  III,  L, 
1,  e. 

24.  D.  C— ^Chamberlain  v.  Edmonds, 
18  App.  Cas.  332.  Ga.— Chapman  v. 
Conwell,  1  Ga.  App.  212,  58  S.  E.  137. 
la.— Gates  v.  Knosby,  107  Iowa  239,  77 
N.  W.  863;  Hunt  r.  Farmers  Ins.  Co.,  74 
Iowa  231,  37  N.  W.  173.  N.  J.— Gulick 
V.  Van  Tilburgh,  16  N.  J.  L.  417. 

fa]  The  Justice  Must  Determine  the 
Sufficiency  of  Deliberation. — The  jury 
cannot  determine  this  for  themselves 
and  separate  without  leave  of  the  jus- 
tice.    Murphy  v.  Wilson,  46  Ind.  537. 

As  to  discharge  of  jury  generally,  see 
the  title  "Juries  and  Jurors." 

25.  See  Nickelson  v.  Smith,  15  Ore. 
200,  14  Pac.  40. 
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verdict,  does  not  oust  the  justice  of  jurisdiction,  and  he  shall  proceed 
again  to  trial  as  in  the  first  instanee.^^ 

g.  Matters  Relating  to  Tibials  Generally.  —  (I.)  Opening  and  Closing.27 
The  general  rule  that  the  party  having  the  affirmative  is  entitled  to 
open  and  close  applies  to  actions  before  a  justice  of  the  peace.^^ 

(II.)  Issues,  Proof  and,  Variance,  —  (A.)  Issues  and  Proof.29  —  The  is- 
sues in  actions  in  justice's  courts  are  to  be  determined  from  a  most 
liberal  construction  of  the  pleadings,  quite  apart  from  the  name  or 
character  given  to  the  cause  of  action  by  the  parties,^"  and  if  the  plain- 
tiff proves  any  ground  of  recovery  within  the  issues,  he  will  be  en- 
titled to  a  judgment,  if  the  justice  has  jurisdiction  of  the  subject- 
matter,^^  Under  proper  pleadings  the  defendant  has  a  right  to  insist 
upon  proof  of  every  material  fact  necessary  to  the  establishment  of  the 
plaintiff's  cause  of  action,''^  and  such  proof  is  required  even  th..ugh 
the  defendant  fails  to  appear  at  the  trial,^^  But  under  the  statutes  of 
some  states  the  plaintiff's  verification  or  affidavit  in  support  of  his 
claim  dispenses  with  the  necessity  of  proof  unless  a  verified  denial  or 
an  affidavit  of  defense  is  interposed  :^*  and  it  is  sometimes  provided 
that  specified  matters  are  not  put  in  issue  except  by  verified  answer 
or  denial.^^  The  defendant  may  under  the  general  issue  give  in  evi- 
dence any  matter  in  defence  as  to  which  no  special  pleading^''  is  re- 


26.  Chamberlain  v.  Edmonds,  18 
App.  Cas.  (D.  C.)  332;  Gates  v.  Knos- 
by,  107  Iowa  239,  77  N.  W.  863.  But 
see  Gulick  v.  Van  Tilburgh,  16  N.  J. 
L.  417,  holding  the  discharge  terminates 
the  jurisdiction  of  the  justice.  He 
should  record  the  facts  and  dismiss  the 
case  leaving  the  parties  to  commence 
de  novo.  And  see  Chapman  r.  Con- 
well,  1  Ga.  App.  212,  58  S.  E.  137. 

[a]  Where  Void  Verdict  Is  Rend- 
ered.— If  after  discharging  a  jury  the 
justice  discovers  that  the  pretended 
verdict  is  no  verdict,  he  may  set  the 
case  for  retrial  as  in  a  case  where  the 
jury  is  discharged  without  rendering 
a  verdict.  Johnson  Bros.  v.  Glaspey, 
16  N.  D.  335,  113  N.  W.  602. 

27.  See  generally  the  title  "Open- 
ing and  Closing." 

28.  Cross  V.  Pearson,  17  Ind.  612; 
Howard  v.  Kisling,  15  Ind.  83;  Harley 
V.  Fitzgerald,  84  Hun  305,  32  N.  Y, 
Supp.  414,  65  N.  Y.  St.  543;  Felts  v. 
Clapper,  69  Hun  373,  23  N.  Y.  Supp. 
508. 

29.  See  generally  the  titles  "Deni- 
als;" "Issues  in  Pleading  and  Prac- 
tice;" "Variance  and  Failure  of 
Proof." 

Docket  entries  relating  to  evidence, 
see  infra,  III,  Q,  3,  i. 


30.  Allen  v.  Nichols,  68  111.  250; 
Pollock   7-.   McClurken,  42  111.   370. 

As  to  pleadings,  see  supra,  III,  K. 

31.  Allen  v.  Nichols,  68  111.  250; 
Williams  v.  Town  of  Hardin,  46  111. 
App.  67. 

As  to  variance,  see  infra,  III,  L,  1, 
g,  (11),  (B). 

32.  Town  of  Lewiston  v.  Proctor,  27 
111.  414;  Claypool  v.  Miller,  4  Blackf, 
(Ind.)  163;  Cleveland,  C,  C.  &  St.  L. 
R.  Co.  V.  Moore,  45  Ind.  App.  58,  90  N. 
E,  93, 

[a]  A  corporation  must  prove  (1) 
its  corporate  existence  (Town  of  Lew- 
iston V.  Proctor,  27  111.  414),  (2)  un- 
less admitted  by  a  plea  of  the  general 
issue.  Farmers'  &  Drovers'  Bank  v. 
Williamson,  61  Mo.  259.  See  generally 
the  titles  "Corporations;"  "Denials." 
Proof  unnecessary  on  default,  see  infra, 
III,  M,  5,  c,  note. 

[b]  This  Right  May  Be  Waived. 
Audleur  v.  Kuffel,  71  Ind.  543. 

33.  See  iirfra,  III,  M,  5,  a. 

As  to  proof  required  on  default,  see 
infra,  III,  M,  5. 

34.  See  stipra,  ITT,  K,  9. 
S5.     See  supra.  III,  K,  9. 

36,  Mo. — Helm  v.  Missouri  Pac.  Ey. 
Co.,  98  Mo.  App.  419,  72  S.  W.  148; 
Holmes  v.  Leadbetter,  95  Mo.  App.  419, 
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quired,  exo.ept  title  to  real  estate,"  which  is  a  matter  over  which 
there  is  no  jurisdiction  in  a  justice's  court.^^  A  plaintiff  may  submit 
proof  in  rebuttal  of  any  new  matter  set  up  by  the  defendant  in  his 
answer.^'' 

(B.)  Variance.40  — Mere  variance  between  pleadings  and  proof  will 
be  disregarded,  unless  it  appear  that  the  adverse  party  has  been  preju- 
diced thereby.*^  A  variance  between  the  summons  issued  and  the  com- 
plaint filed,*^  or  between  a  written  instrument  which  is  the  basis  of  the 
cause  of  action  and  the  instrument  described  in  the  summons,*^  or 
produced  at  the  trial,"  may  be  immaterial.  Bat  a  party  cannot  re- 
cover on  a  cause  of  action  substantially  different  from  that  set  forth 
in  the  summons  or  complaint  ;^^  he  must  recover,  if  at  all,  upon  the 


69  S.  W.  23;  Buxton  v.  Debrecht,  95 
Mo.  App.  599,  69  S.  W.  616;  Beck  v. 
Kinealy,  89  Mo.  App.  418;  Sherman  v. 
Eockwood,  26  Mo.  App.  403;  Lewis  r. 
Baker,  24  Mo.  App.  682.  N.  H.— Colby 
v.  Stevens,  38  N.  H.  191;  Wheeler  v. 
Kowell,  7  N.  H.  515.  N.  J.— Vandoren 
V.  Gaston,  52  N.  J.  L.  321,  19  Atl.  608; 
Hill  i;.  Carter,  16  N.  J.  L.  87.  Okla. 
Standard  Fashion  Co.  v.  Morgan,  149 
Pac.  1160;  Western  Union  Tel.  Co.  r. 
Hollis,  28  Okla.  613,  115  Pac.  774. 

[a]  The  infancy  of  the  plaintiflf 
may  be  shown  by  defendant  under  the 
general  issue,  before  a  justice  of  the 
peace.  Smith  v.  Van  Houten,  9  N.  J.  L. 
381.  Compare  12  Standard  Peoc.  755, 
note  17;  10  Standard  Peoc.  869. 

As  to  necessity  for  special  pleading, 
see  siipra,  III,  K,  3,  d. 

37.  N.  H.— Colby  v.  Stevens,  38  N. 
H.  191;  Flagg  v.  Gotham,  7  N.  H.  266. 
N.  J. — Edgar  v.  Anness,  47  N.  J.  L.  465, 
2  Atl.  246.  Ore.— Sweek  v.  Galbreath, 
11  Ore.  516,  6  Pac.  220.  R.  I.— Car- 
roll V.  Eigney,  15  E.  I.  81,  23  Atl.  46. 

38.  See  supra,  II,  F,  4. 

39.  Hodges  v.  Hunt,  22  Barb.  (N. 
Y.)   150. 

As  to  replication,  see  supra,  III,  K,  4. 

40.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof. ' ' 

41.  Ark. — Morrison  v.  St.  Louis  & 
S.  F.  E.  Co.,  87  Ark.  424,  112  S.  W. 
975;  Euddell  v.  Mozer,  1  Ark.  503.  Ga. 
Seaboard  Air-Line  Ey.  v.  Smith,  3  Ga. 
App.  644,  60  S.  E.  353.  111.— Williams 
r.  Town  of  Hardin,  46  111.  App.  67. 
Minn. — Olson  v.  Brooks-Scanlon  Lum- 
ber Co.,  89  Minn.  280,  94  N.  W.  871; 
Johnston  Harvester  Co.  f.  Clark,  30 
Minn.  308,  15  N.  W.  252.  Miss.— Stier 
V.  Surget,  10  Smed.  &  M.  154.  Mo. 
Metz  V.  Eddy,  21  Mo.  13;  Viviana  & 
Bros.  V.  Columbia  Can  Co.,  183  Mo. 
App.  281,  166  S.  W.  1082;  Gurley  Bros. 


V.  Bunch,  130  Mo.  App.  665,  108  S.  W. 
1109.  N.  Y.— Mosher  v.  Lawrence,  4 
Denio  419;  Young  v.  Eummell,  7  Hill 
503,  5  Hill  00;  Osborn  v.  Nelson,  59 
Barb.  375;  Eing  r.  Grout,  7  W^end.  341; 
Schuvler  v.  Eoss,  59  Hun  628,  13  N. 
Y.  Supp.  944,  37  N.  Y.  St.  805.  Okla. 
White  V.  Oliver,  32  Okla.  479,  122  Pac. 
156. 

And  see  generally,  the  title  "Vari- 
ance and  Failure  of  Proof." 

42.  Winneshiek  County  v.  Humpal, 
61  Iowa  172,  16  N.  W.  67. 

[a]  A  variance  between  the  amount 
stated  in  the  summons  and  the  amount 
claimed  in  the  declaration  is  imma- 
terial. Dennison  v.  Collins,  1  Cow.  (N. 
Y.)  111. 

43.  Bailey  f.  Gatton,  14  Ark.  180. 

44.  Mosher  v.  Lawrence,  4  Denio  (N. 
Y.)  419;  Young  i:  Eummell,  7  Hill  (N. 
Y.)   503,  5  Hill  60. 

45.  U.  S. — Madding  v.  Peyton, 
Hempst.  192,  16  Fed.  Cas.  No.  8,933a; 
Foy  f  Talburt,  5  Cranch  C.  C.  124,  9 
Fed.  Cas.  No.  5,020.  Mo.— Eundelman 
r.  John  O'Brien  Boiler  Works  Co.,  178 
Mo.  App.  642,  161  S.  W.  609;  Gris- 
wold  r.  Haas,  145  Mo.  App.  578,  122  S. 
W.  781;  Green  V.  Crutcher,  143  Mo. 
App.  595,  128  S.  W.  768;  St.  Louis 
Trust  Co.  V.  American  Eeal  Estate  & 
Inv.  Co.,  82  Mo.  App.  260;  Turner  v. 
McCook,  77  Mo.  App.  196.  Pa.— Weis- 
berger  v.  White,  2  Pa.  Dist.  626.  Tenn. 
Watkins  v.  Kittrell,  3  Baxt.  38.  Tex. 
Houston  &  T.  C.  E.  Co.  v.  Eed  Cross 
Stock  Farm,  22  Tex.  Civ.  App.  114,  53 
S.  W.  834.  Wis. — Hassa  v.  Junger,  15 
AVis.  598;  Harris  V.  Harris,  10  Wis. 
467. 

But  see  Coyle  v.  Coyle,  26  N.  J.  L. 
132. 

[a]  Common  Counts  and  Special 
Contract. — (1)  A  plaintiff  may  recover 
upon  a  quantum  meruit  in  an  action  on 
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case  as  laid,  and  not  upon  a  different  and  distinct  liability;*^  nor  can 
he  after  appeal  to  a  jury,"  or  to  a  higher  court,*^  change  his  cause  of 
action  by  amendment  or  otherwise.** 

2.  Reference.50  —  Some  statutes  provide  for  references  m  actions 
before  justices  of  the  peace."  A  reference  can  be  had  only  in  a  pend- 
ing action"  on  consent  of  the  parties,"*'  or  on  application  of  a  party." 


a  special  contract  (lU.— Phillips  t;.  Rob- 
erts, 90  111.  492.  Mo.— Metz  v.  Eddy, 
21  Mo.  13;  Buschmann  v.  Bray,  68  Mo. 
App.  8;  Gregg  v.  Dunn,  38  Mo.  App. 
283-  Fleischmann  f.  Miller,  38  Mo.  App. 
177'  N.  Y.— Iryine  v.  Wortendyke,  2 
E.  i).  Smith  374),  (2)  and  vice  versa. 
Herrick  v.  Maness,  142  Mo.  App.  399, 
127  S  W.  394;  Buschmann  v.  Bray,  68 
Mo.  App.  8;  Gregg  v.  Dunn,  38  Mo. 
App  283.  (3)  But  notwithstanding  the 
liberality  accorded  pleadings  in  justice 
courts,  "the  rule  remains  unmodifaed 
that  the  common  counts  will  not  sup- 
port an  action  arising  from  violation  of 
a  special  contract  involving  other  than 
a  money  consideration,  but  the  declar- 
ation must  be  for  damages  arising  from 
breach  of  such  contract."  Cook  i. 
Dade   (Mich.),  158  N.  W.  175. 

[b]  When  a  plaintiff  pleads  an  ac- 
count stated,  he  can  only  recover  on 
that.  Niehaus  v.  Gillanders  (Mo.  App.), 
184  S.  W.  949. 

fd  Where  the  statute  and  common 
law  are  one  and  the  same,  it  is  imma- 
terial whether  the  action  is  designated 
as  statutory  or  common  law.  Jackson 
i\  Fulton,  87  Mo.  App.  228. 

46.  Ga.— Powell  v.  Alford,  113  Ga. 
979  39  S  E.  449;  Mayer  v.  Southern 
Exp.  Co.,  17  Ga.  App.  744  88  S  E. 
403.  Mich.— Watkins  v.  Ford,  69  Mich. 
357  37  N.  W.  300.  Mo.— Wathen  v. 
Far'r  8  Mo.  324;  Green  v.  Crutcher,  143 
Mo.  App-  595,  128  S.  W.  768;  Jackson 
I.  Fulton,  87  Mo.  App.  228;  Brennan  v. 
McMenamy,  78  Mo.  App.  122;  Turner 
I.  MeCook,  77  Mo.  App.  196;  Edwards 
V.  Albrecht,  42  Mo.  App.  497.  N.  J. 
Folwell  V.  Ford,  12  N.  J.  L.  68^  NY. 
Kockefeller  v.  Hoysradt,  2  Hill  616. 
Tei — Williams  v.  Manix  (Tex.  Civ. 
App.),  105  S.  W.  520.  Wis.— Hassa  v. 
Junger,  15  Wis.  598. 

47.  Vaughan  v.  McDaniel,  73  Ga.  97, 

48.  Heimberger  v.  Harrison,  83  Mo. 
App.  544;  Brennan  v.  McMenamy,  78 
Mo.  App.  122. 

49.  As  to  amendment  on  appeal,  see 
infra,  IV,  B,  14,  e. 
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50.  See  generally  the  title  "Refer- 
ences." 

Docket  entry  of,  see  infra,  III,  Q, 
3,  0. 

51.  Del.— West  v.  Littleton,  98  Atl 
564;  Deputy  v.  Betts,  4  Harr.  352;  Kin- 
ney V.  Short,  2  Harr.  357.  N.  H.— At- 
wood  V.  York,  4  N.  H.  50.  N.  J.— Ay- 
ers  V.  Burt,  3  N.  J.  L.  740;  Prosser  v. 
Richards,  2  N.  J.  L.  377.  Pa.— Knight 
r.  Vandergrift,  1  Ashm.  245.  Vt. — La- 
zell  V.  Houghton,  32  Vt.  579. 

[a]  The  Referee  Must  Be  S-wom. 
(1)  Kinney  v.  Short,  2  Harr.  (Del.) 
357.  (2)  The  record  must  show  that 
all  of  the  referees  were  sworn  though 
the  award  of  a  majority  will  be  suffi- 
cient. Deputy  f.  Betts,  4  Harr.  (Del.) 
S52.     See  also  III,  Q,  3,  0. 

fb]  Misconduct  of  Referee. — It  is 
the  duty  of  a  justice  to  hear  and  pass 
upon  allegations  of  misconduct  of  a 
ipferee  in  a  case  before  him,  and  the 
refusal  so  to  do  is  ground  for  reversal 
of  the  judgment.  Yetter  v.  Carpenter, 
1  Chest.  Co.  (Pa.)  523. 

52.  Ogden  v.  Dibbine,  3  N.  J.  L.  413; 
Prosser  v.  Richards,  2  N.  J.  L.  377; 
Burroughs  v.  Genung,  2  N.  J.  L.  103. 

53.  Sehooley  v.  Thorne,  1  N.  J.  L. 
71. 

[a]  A  rule  of  reference  under  a 
statute  authorizing  the  parties  to  "en- 
ter into  a  rule"  (1)  is  not  on  order 
of  court  but  an  agreement  to  refer 
made  before  the  justice.  This  is  signed 
by  the  parties  and  acknowledged  be- 
fore the  justice.  French  v.  Shackford, 
5  N.  H.  143;  Atwood  r.  York,  4  N.  H. 
50.  (2)  The  rule  of  reference  must 
show  what  matters  are  submitted  to 
the  referee,  but  these  matters  need  not 
be  stated  with  particular  formality. 
Barnett  v.  Peck,  6  Vt.  456.  (3)  And 
it  must  name  a  day  to  be  heard  before 
the  justice  on  the  report.  French  v. 
Shackford,  5  N.  H.  143;  Atwood  v. 
York,  4  N.  H.  50.  (4)  It  may  be  en- 
larged by  consent  of  parties  (Ayers  v. 
Burt,  3  'N.  J.  L.  739),  (5)  but  not  by 
the  referee.  Lazell  v.  Houghton,  32 
Vt.   579. 

54.    Del. — Kinney  v.  Short,  2  Harr. 
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Under  some  statutes  the  referee  is  the  judge  of  the  competency  and 
credibility  of  the  testimony,^^  and  has  charge  of  the  conduct  of  the 
trial  before  him  ;^^  and  when  the  trial  is  closed  he  must  report  his  find- 
ings to  the  justice,®'  which  stands  as  the  finding  of  the  justice  and  upon 
which  he  must  enter  judgment.®^ 

3.  New  Trial.®"  —  a.  In  General.  —  Except  wdiere  empowered  by 
statute,^*^  a  justice  has  no  right  to  grant  a  new  trial,  the  trial  de  novo 
on  appeal  being  a  substitute  therefor.®'     Consequently  the  statutory 


357.  Mass. — Bullard  v.  Coolidge,  3 
Mass.  324.  Pa. — Knight  v.  Vander- 
grift,  1  Ashm.  245. 

55.  Kinuey  v.  Short,  2  Harr.  (Del.) 
857. 

56.  Kinney  v.  Short,  2  Harr.  (Del.) 
357. 

[a]  The  justice  has  no  power  to  reg- 
ulate the  testimony  taken  before  the 
referee  or  to  interfere  with  such  trial 
otherwise  than  to  compel  the  attend- 
ance of  witnesses,  or  to  aid  the  referee 
in  his  duty.  Kinney  v.  Short,  2  Harr. 
(Del.)   357. 

[b]  Referees  may  adjourn  a  cause 
to  a  day  certain  for  consideration  or 
award  without  the  application  of  either 
party.  Deputy  f.  Betts,  4  Harr.  (Del.) 
352. 

57.  Atwood  V.  York,  4  N.  H.  50. 
[a]     Parties  may  oppose  acceptance 

of  the  report.  Trench  v.  Shackford,  5 
N.  H.  143,  148. 

58.  Kinney  v.  Short,  2  Harr.  (Del.) 
357. 

[a]  The  justice  cannot  inquire  into 
the  report  or  set  aside  the  award  other- 
wise than  bv  granting  a  new  trial. 
Kinney  v.  Short,  2  Harr.  (Del.)  357. 
As   to  new   trials,  see  infra,  III,  L,   3. 

As  to  rendition  of  judgment,  see  in- 
fra, III,  M,  6. 

59.  See  generally  the  title  "New 
Trial." 

60.  D.  C— United  States  v.  O'Neal, 
10  App.  Cas.  205.  Ky.— Holton  v. 
Greenwell,  4  Dana  633;  Breckinridge 
V.  Coleman,  7  B.  Mon.  331.  La. — State 
ex  rel.  Henderson  v.  MeCrea,  40  La. 
Ann.  20,  3  So.  380.  N.  Y.— People  ex 
rel.  Arms  v.  Austin,  43  Barb.  313,  the 
mayor's  court  of  Albany  has  power  to 
grant  new  trials.  Ohio. — Yager  v.  Greiss, 
1  Ohio  Cir.  Ct.  531,  1  Ohio  Cir.  Dec.  296. 
Tex.— Aycock  v.  Williams,  18  Tex.  392. 
Utah. — State  ex  rel.  Porter  v.  Eitchie, 
32  Utah  281,  91  Pac.  24.  W.  Va.— Dick- 
ey V.  Smith,  42  W.  Va.  805,  26  S.  E. 
373. 

[a]    Referee's   award    may    be   set 


aside  and  new  trial  granted.  Deputy 
r.  Betts,  4  Harr.  (Del.)  352;  Kinney  v. 
Short,  2  Harr.  (Del.)   357. 

[b]  Only  one  new  trial  can  be 
granted  under  some  statutes.  Smith  v. 
Carroll,  28  Tex.  Civ.  App.  330,  66  S. 
W.  863;  Dickey  v.  Smith,  42  W.  Va. 
805,  26  S.  E.  373,  construing  eh.  50,  §91 
of  the  Code  of  1891. 

61.  Ark. — McDaniel  v.  Coleman,  14 
Ark.  545.  la. — Du  Pont  f.  Downing,  6 
Iowa  172;  Helmich  v.  Johnson,  1  Mor- 
ris 89.  Mich. — Alt  v.  Lalone,  54  Mich. 
302,  20  N.  W.  52.  Miss.— Welch  v. 
Hannie,  112  Miss.  79,  72  So.  861;  Mor- 
ris V.  Shryock,  50  Miss.  590.  Mo. 
Langford  v.  Doniphan,  61  Mo.  App.  288 
(holding  that  a  justice  has  no  power  to 
vacate  judgments  except  judgments  by 
default  or  nonsuit) ;  Cason  v.  Tate,  8 
Mo.  45;  Rutherford  v.  Wim,  3  Mo.  14; 
Downing  v.  Garner,  1  Mo.  751.  N.  J, 
Foreman  v.  Murphy,  3  N.  J.  L.  1024 
Keath  r.  Sergeant,  3  N.  J.  L.  524 
N.  Y.— Harvey  v.  Rickett,  15  Johns.  87 
Van  Valkenburgh  v.  Evertson,  13  Wend 
76.  N.  C— Gambill  v.  Gambill,  89  N 
C.  201 ;  Froneburger  r.  Lee,  66  N.  C 
333.  Ore.— White  v.  Brown,  54  Ore.  7, 
101  Pac.  900;  Griffin  v.  Pitman,  8  Ore. 
342.  R.  I.— See  Brayton  v.  Dexter,  16 
R.  I.  70,  12  Atl.  132,  the  justice  court 
can  grant  a  trial  only  when  no  trial 
has  been  had.  S.  C. — Doty  &  Co.  v. 
Duvall,  19  S.  C.  143.  Va.— Burroughs 
V.  Taylor,  90  Va.  55,  17  S.  E.  745; 
Davis  1-.  Davis,  2  Gratt.   (43  Va.)  363. 

As  to  trial  de  novo  on  appeal  see  in- 
fra, IV,  B,  14. 

[a]  A  justice  of  the  peace  has  no  In- 
herent power  of  relieving  against  his 
own  judgments  by  granting  a  new  trial; 
his  powers  are  wholly  statutory.  Doty 
&  Co.  V.  Duvall,  19  S.  C.  143. 

fb]  In  Virginia. — A  justice  of  the 
peace  has  large  discretion  in  granting 
new  trials  conditioned  on  payment  of 
costs  by  the  moving  party  and  the  ap- 
pellate court  will  not  interfere  unless 
it  clearly  appears   that  the   discretion 
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power  to  grant  a  new  trial  mnst  be  exercised  in  the  manner  pre- 
seribed,^^  and  within  the  tim?^  limited  by  the  statute.^^ 

b.  Grounds.  —  The  grounds  for  granting  a  new  trial  are  prescribed 
in  the  statutes,^^  and  the  justice  undoubtedly  cannot  grant  a  new  trial 
upon  any  grounds  not  mentioned  in  the  statute. ^^  It  is  sometimes  pro- 
vided that  the  justice  may  grant  a  new  trial  upon  the  same  grounds 
which  authorize  a  new  trial  in  courts  of  general  jurisdiction.^^  In 
some  states,  a  new  trial  may  be  granted  where  for  some  cause  a,  party 
was  not  afforded  a  reasonable  opportunity  to  be  heard  on  the  merits,"^ 
where  the  verdict  is  procured  by  fraud,  partiality  or  undue  raeans,''^ 
where  the  verdict  or  judgment  is  not  sustained  by  sufficient  evidence,^" 
or  is  contrary  to  law,'"  or  where  a  juror  or  the  jury  has  been  guilty  of 
misconduct.''^  Irregularities  in  the  rendition  of  judgment  are  not, 
however,  grounds  for  granting  a  new  trial.^^ 

c.  How  Obtained.  —  The  application  for  a  new  trial  is  made  by  mo- 
tion stating  the  grounds  relied  upon,"  which  is  sometimes  required  to 


has   been    abused.     Davis   v.   Davis,   2 
Gratt.    (43   Va.)    363. 

62.  Vaughn  v.  O 'Conner,  12  Neb. 
478,  11  N.  W.  738;  Fox  v.  Meacham,  6 
Neb.  530;  Cox  v.  Tyler,  6  Neb.  297; 
Smith  V.  Carroll,  28  Tex.  Civ.  App.  330, 
66  S.  W.  863. 

63.  Burroughs  v.  Taylor,  90  Va.  55, 
17  S.  E.  745.     See  infra,  III,  L,  3,  c 

64.  See  generally  the  statutes. 

[a]  The  statute  should  be  construed 
liberally  where  there  is  no  appeal. 
Stager  v.  Harrington,  27  Kan.  414,  423. 

|b]  Mere  irregularities  in  the  selec- 
tion of  the  jury  in  a  .iustiee's  court  are 
rot  ground  for  new  trial  where  it  ap- 
pears that  no  injustice  or  prejudice  has 
resulted  to  the  complaining  party.  Ste- 
phens V.  McNaughton,  8  Ga.  App.  42, 
68  S.  E.  459. 

[c]  On  a  suggestion  that  the  amount 
in  controversy  exceeds  the  justice's 
jurisdiction,  made  for  the  first  time  in 
a  motion  for  new  trial,  the  justice 
should  grant  the  motion  to  determine 
that  question.  Cox  v.  Wright  (Tex.  Civ. 
App.),  27  S.  W.  294. 

65.  Stager  v-  Harrington,  27  Kan. 
414,  422;  Glaze  v.  Keith,  55  Neb.  593, 
76  N.  W.  15;  State  v.  King,  23  Neb. 
540,  37  N.  W.  310.  See  Theilen  v.  Hann, 
27  Kan.  778,  in  which  the  court  says 
it  is  possible  the  justice  may  grant  a 
new  trial  on  other  grounds. 

66.  See  generally  the  statutes  and 
Barons  v.  Anderson,  37  Kan.  399,  15 
Pac.  226. 

As  to  new  trials  In  courts  of  gen- 
eral jurisdiction,  see  the  title  "New 
Trial." 

Vol.  XVIII 


67.  Barons  v.  Anderson,  37  Kan.  399, 
15   Pac.   226. 

[a]  Where  a  Judgment  Is  Prema- 
turely Rendered. — Barons  v.  Anderson, 

37  Kan.  399,  15  Pac.  226;  Freeman  v. 
Wyandotte  L.  &  T.  Co.,  6  Kan.  App. 
86,  49  Pac.  673. 

68.  Kan. — Stager  v.  Harrington,  27 
Kan.  414.  Neb.— Glaze  v.  Keith,  55 
Neb.  593,  76  N.  W.  15;  State  v.  King, 
23  Neb.  540,  37  N.  W.  310;  Templin 
r.  Snyder,  6  Neb.  491;  Cox  v.  Tyler, 
6  Neb.  297;  Dafoe  v.  Keplinger,  1  Neb. 
(Unof.)  440,  95  N.  W.  674.  Ohio. 
Yager  v.  Greiss,  1  Ohio  Cir.  Ct.  531,  1 
Ohio   Cir.  Dec.   296. 

[a]  In  Nebraska,  this  is  the  only 
ground  upon  which  the  justice  may 
grant  a  new  trial.  Glaze  v.  Keith,  55 
Neb.  593,  76  N.  W.  15,  citing  local 
cases. 

69.  Theilen  v.  Hann,  27  Kan.  778; 
Stager  v.  Harrington,  27  Kan.  414,  422. 
But  see  Cox  v.  Tyler,  6  Neb.  297,  this 
is  not  a  ground  in  Nebraska. 

70.  Theilen  v.  Hann,  27  Kan.  778. 

71.  Morrow  v.  McLennen,  3  N.  J.  L. 
918.  And  see  Gjldea  v.  Hill,  115  Ga. 
136,  41  S.  E.  492  (where  the  superior 
court  on  certiorari  granted  a  new 
trial) ;  Keath  v.  Sergeant,  3  N.  J.  L. 
524,  query. 

72.  White  v.  Burnett,  113   Ga.   151, 

38  S.  E.  332. 

73.  Ind. — Erskine  v.  Onyett,  11  Ind. 
335.  Kan.— ^Barons  v.  Anderson,  37 
Kan.  399,  15  Pac.  226.  Tex.— Avcock 
r.  Williams,  18  Tex.  392;  Smith  v. 
Carroll,  28  Tex.  Civ.  App.  330,  66  S.  W. 
863,  by  motion  in  writing. 
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be  supported  by  affidavit,'*  and  which  must  be  made  on  notice/^  un- 
less, under  some  statutes,  it  is  made  on  the  day  of  the  former  trial  in 
the  presence  of  the  adverse  party J^  The  motion  must  be  made  within 
the  time  limited  by  the  statutes,"  and  as  the  powder  of  the  justice  is 
generally  limited  to  a  certain  time  after  judgment,  it  must  be  ruled  on 


74.  Aycoek  v.  Williams,  18  Tex.  392; 
Durham  v.  Flannagan,  2  Wills.  Civ.  Cas. 
(Tex.),  §22;  Mills  v.  H;ackett,  1  White 
&  W.  Civ.  Cas.  (Tex.),  §845,  must  be 
sworn  to  except  when  the  ground  of 
the  motion  is  that  the  verdict  or  judg- 
ment is  contrary  to  the  law  and  evi- 
dence, or  that  the  justice  erred  in  some 
matter  of  law. 

[a]  Where  Grounds  Are  Uncontro- 
verted. — If  the  grounds  set  forth  in  a 
motion  for  new  trial  in  a  justice's 
court  are  verified  by  affidavit  of  the 
party  and  the  same  are  not  contro- 
verted, the  statements  are  to  be  con- 
sidered prima  facie  true  and  if  the 
grounds  are  sufficient  the  motion  should 
be  granted.  Durham  v.  Flannagan,  2 
Wills.  Civ.  Cas.,  §22. 

75.  Ind. — Erskine  V.  Onyett,  11  Ind. 
S35.  Kan. — Barons  v.  Anderson,  37 
Kan.  399,  15  Pac.  226;  Friedberg  v. 
Cubbison,  6  Kan.  App.  184,  51  Pac. 
297.  Neb.— Dafoe  v.  Keplinger,  1  Neb. 
(Unof.)  440,  95  N.  W.  674.  S.  C. 
Mitchell  V.  Bates,  57  S.  C.  44,  35  S.  E. 
420.  Tex. — Aycoek  v.  Williams,  18 
Tex.  392;  Smith  v.  Carroll,  28  Tex. 
Civ.  App.  330,  66  S.  W.  863;  Carter 
V.  Grigsby,  1  White  &  W.  Civ.  Cas., 
§347. 

[a]  The  Statutory  Notice  Is  Juris- 
dictional.— Avcock  V.  Williams,  18  Tex. 
392;  Smith  v."  Carroll,  28  Tex.  Civ.  App. 
330,  66  S.  W.  863. 

[b]  Reasonable  notice  is  required  by 
the  Kansas  statute.  Friedberg  v.  Cub- 
bison,  6  Kan.  App.  184,  51  Pac.  297. 

[c]  Notice  of  Motion  Must  Be  in 
Writing. — Friedberg  v.  Cubbison,  6 
Kan.  App.  184,  51  Pac.  297.  Contra, 
Mitchell  V.  Bates,  57  S.  C.  44,  35  S.  E. 
420. 

[d]  The  time  and  place  of  hearing 
of  the  motion  must  be  stated.  State 
V.  Ashe,  41  S.  C.  92,  19  S.  E.  297. 

[e]  The  notice  must  be  served  on 
the  party  or  his  attorneys  of  record 
and  must  be  made  as  required  for 
service  of  summons.  The  return  of  the 
officer  or  the  affidavit  of  the  person 
serving  it  is  proof  of  service.  Fried- 
berg V.  Cubbison,  6  Kan.  App.  184,  51 
Pac.  297. 


[f]  Objection  to  Notice. — Where  a 
party  appears  before  a  justice  on  the 
hearing  of  the  motion  for  a  new  trial 
iind  does  not  object  to  the  sufficiency 
of  the  notice  he  cannot  afterwards 
avail  himself  of  that  objection.  Foist 
V.  Coppin,  35  Ind.  471;  Macham  v. 
Gentry,  33  Tex.  441. 

76.  Friedberg  v.  Cubbison,  6  Kan, 
App.  184,  51  Pac.  297. 

77.  See  generally  the  statutes  and 
Mont.— State  v.  Votaw,  16  Mont.  308, 
40  Pac.  597.  S.  C— Mitchell  f.  Bates, 
57  S.  C.  44,  35  S.  E.  420  (citing  local 
cases);  Doty  &  Co.  v.  Duvall,  19  S.  C 
143.  Tex.— See  Texas  &  P.  E.  Co.  v. 
Gill,  9  Tex.  Civ.  App.  139,  28  S.  W. 
911,  although  the  statute  requires  the 
motion  to  be  made  within  five  days,  it 
may  be  considered  if  made  at  any  time 
within  ten  days  as  the  justice  haa 
power  to  grant  a  new  trial  within  such 
time.  Utah. — State  ex  rel.  Porter  v. 
Kitchie,  32  Utah  281,  91  Pac.  24. 

[a]  In  Kentucky  a  justice  may 
grant  a  motion  for  new  trial  at  any 
time  within  the  period  allowed  for  ap- 
I'eal  but  not  afterwards.  Holton  v. 
Greenwell,  4  Dana   (Ky.)   633. 

[b]  When  Time  Begins  To  Run. — A 
party's  time  to  move  for  new  trial 
will  not  begin  to  run  until  he  has 
notice  of  the  judgment,  where  it  is  not 
rendered  on  the  day  of  trial.  O'Rourke 
V.  Atlantic  Paint  Co.,  91  S.  C.  399, 
74  S.  E.  930.  See  also  State  ex  rel. 
Henderson  v.  McCrea,  40  La.  Ann.  20, 
3  So.  380. 

[c]  Premature  Motion.  —  Under  « 
statute  providing  that  motion  for  a 
new  trial  must  be  made  within  ten 
days  after  the  rendition  of  a  judg- 
ment, the  fact  that  the  motion  is  filed 
after  verdict  but  before  judgment  does 
not  make  it  premature.  Belion  v. 
Durand,  39  Utah  532,  117  Pac.  798. 

[d]  A  motion  for  new  trial  is  con- 
sidered filed  when  it  is  placed  in  th^ 
custody  of  the  justice  before  whom 
the  case  was  tried.  Brooks  v.  Acker 
(Tex.  Civ.  App.),  60  S.  W.  800.  See 
generally  the  title  "Filing." 

[e]  On  a  legal  holiday,  the  motion 
may  be  submitted  to  the  magistrate  and 
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within  the  time  limited,'^  unlef?s  the  term  of  court  sooner  expires/' 
although  some  statutes  have  no  such  limitation.^" 

Effect  of  Order  Granting  New  Trial. —  By  granting  a  new  trial  the  judg- 
ment of  the  justice  is  set  aside,*^  but  it  has  been  held  that  if  a  defend- 
ant, who  asks  for  new  trial  which  is  granted,  withdraws  his  application 
and  takes  an  appeal,  the  original  judgment  is  in  force.®^ 

M,  Judgments.®^  —  1.  Necessity  of  Jurisdiction.  —  In  order  to 
render  a  valid  judgment,  it  is  essential  that  the  justice  have  jurisdic- 
tion of  both  the  subject-matter  and  the  person,^*  and  if  he  proceeds 
without  having  acquired  jurisdiction  in  accordance  with  the  statutory 
provisions,  any  judgment  which  he  may  render  will  be  absolutely  void.^' 


entered   on   his    docket.      Mitchell    f. 
Bates,  57  S.  C.  44,  35  S.  E.  420. 

78.  Ind. — Vogel  v.  Lawreneeburgh, 
etc.  Co.,  49  Ind.  218;  Hathaway  v. 
Hathaway,  2  Ind.  513.  Kan.— Kerner 
r.  Petigo,  25  Kan.  652;  Friedberg  v. 
Cubbison,  6  Kan.  App.  184,  51  Pac. 
297.  Neb. — Vaughn  f.  O 'Conner,  12 
Neb.  478,  11  N.  W.  738;  Dafoe  v. 
Keplinger,  1  Neb.  (Unof.)  440,  95  N. 
"W.  674.  Tex, — Carter  v.  Commissioners, 
75  Tex.  286,  12  S.  W.  985;  Aycock  v. 
Williams,  18  Tex.  392;  Dickensheets  v. 
Hudson  (Tex.  Civ.  App.),  167  S.  W. 
1097;  Odle  v.  Davis  (Tex.  Civ.  App.), 
35  S.  W.  721;  Adams  v.  Casey-Swasey 
Co.,  15  Tex.  Civ.  App.  379,  39  S.  W. 
654;  Grant  v.  Fowzes  Bros.,  3  Wills. 
Civ.    Cas.,    §105. 

[a]  Waiver. — Deciding  the  motion 
after  the  statutory  time  is  an  irreg- 
ularity which  a  party  may  waive.  Wood- 
ward V.  Trask  Fish  Co.,  38  Kan.  283, 
16  Pac.  456. 

[b]  A  writ  of  prohibition  will  lie 
to  restrain  a  justice  from  allowing  a 
new  trial  after  the  statutory  time  for 
application  has  expired  and  to  restrain 
the  defendant  from  proceeding  after 
such  new  trial  is  allowed.  Burroughs 
r.  Taylor,  90  Va.  55,  17  S.  E.  745. 

[e]  The  motion  will  be  deemed  over- 
ruled, if  not  ruled  on  within  the  statu- 
tory period.  Jones  v.  Collins,  70  Tex. 
752,  8  S.  W.  681;  Brooks  v.  Acker 
(Tex.  Civ.  App.).  60  S.  W.  800;  Texas 
&  P.  E.  Co.  V.  Gill,  9  Tex.  Civ.  App. 
139,  28  S.  W.  911;  Grant  v.  Fowzes 
Bros.,  3  Wills.  Civ.  Cas.   (Tex.),   §105. 

79,  First  Nat.  Bank  v.  Eowland,  45 
Tex.  Civ.  App.  3,  99  S.  W.  1043;  Bond  f. 
Eintleman,  24  Tex.  Civ.  App.  298,  59 
S.  W.  48. 

80.  State  ex  ret.  Porter  v.  Eitehie, 
32  Utah  281,  91  Pac.  24. 

[a]     Statute    Construed.  —  Under    a 
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statute  providing  that  "a  new  trial 
may  be  granted  by  the  justice  on  mo- 
tion made  within  ten  days  after  the 
entry  of  judgment"  no  limit  is  fixed 
within  which  the  motion  must  be  de- 
cided, although  one  is  fixed  within 
which  it  must  be  made.  Either  party 
then  may  bring  the  motion  on  for 
hearing  at  any  time  and  the  justice 
could,  after  a  reasonable  time,  be  com- 
pelled to  act  upon  it.  State  ex  rel. 
Porter  v.  Eitehie,  32  Utah  281,  91  Pac. 
24.     To  same  effect,  Mitchell  v.  Bates, 

67  S.  C.  44,  35  S.  E.  420;  Whetstone 
V.  Livingston,  54  S.  C.  539,  32  S.  E. 
561;  Speer  v.  Meschine,  46  S.  C.  505, 
24  S.  E.  329.  Compare  State  v.  Votaw, 
16  Mont.  308,  40  Pac.  597,  holding  the 
giving  of  notice  within  the  statutory 
time  is  insufficient,  as  such  notice  is 
not  a  motion  and  the  motion  must  be 
made  within  ten  days. 

81.  Eobideau  v.  Ewing,  5  Blackf. 
(Ind.)  552;  Olson  v.  Nunnally,  47  Kan. 
391,  28  Pac.  149,  27  Am.  St.  Eep.  296. 

82.  Cathey  f.   Bowen,   70   Ark.  348, 

68  S.  W.  31. 

83.  As  to  judgments  generally,  see 
14  Standard  Proc.  749. 

84.  As  to  jurisdiction,  see  supra,  II, 
and  the  title   " Jiurlsdiction, " 

As  to  process  and  service,  see  supra, 
III,  F. 

Judgment  "by  confession,  see  infra, 
III,  M,  2,  b. 

85.  U.  S,— Mickum  v.  Edds,  2  Cranch 
C.  C.  568,  17  Fed.  Cas.  No.  9,531, 
Ala, — Southern  Ey.  Co.  v.  Goggins,  73 
So.  958;  Cottingham  v.  Smith,  152  Ala. 
664,  44  So.  864;  Witherspoon  v.  Bar- 
ber, 3  Stew.  335.  Cal. — Lowe  v.  Alex- 
ander, 15  Cal.  296.  Colo. — Squires  v. 
Detwiler,  45  Colo.  366,  101  Pac.  342; 
Eice  V.  American  Nat.  Bank,  3  Colo, 
App.  81,  31  Pac.  1024.  Dak.— Murray 
f.   Burris,   6  Dak.   170,  42  N.  W.  25. 
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Or  if  he  had  jurisdiction  bnt  lost  it  by  reason  of  some  act  or  omission, 
he  cannot  thereafter  render  a  valid  judgment  in  the  case.^*^  And  in 
addition  thereto,  it  is  necessary  that  the  record  show  that  the  justice 
has  jurisdiction  and  that  he  exercised  such  jurisdiction  in  conformity 
to  law.^^ 


Ga.— Parks  v.  Williams,  137  Ga.  578, 
73  S.  E.  839;  Cornette  v.  Ault,  124  Ga. 
944,  53  S.  E.  460;  Jeffers  v.  Ware,  72 
Ga.  135;  Warfield  r.  Ivev,  59  Ga.  603; 
Mitchell  V.  Braswell,  59  Ga.  532;  Reid 
V.  Jordan,  56  Ga.  282;  Gunnels  r.  Dea- 
vours,  54  Ga.  496.  ,  III. — Johnson  v. 
Baker,  38  111.  98,  87  Am.  Dec.  293; 
Nelson  v.  Eockwell,  14  111.  375.  Ind. 
Penrose  v.  McKenzie,  116  Ind.  35,  18 
N.  E.  384;  State  v.  Forry,  64  Ind.  260; 
Brickley  v.  Heilbruner,  7  Ind.  489.  la. 
Connor  v.  McCormick,  117  N.  W.  976. 
Kan.— Neal  v.  Keller,  12  Kan.  247. 
Md.— Fahey  v.  Mottu,  67  Md.  250,  10 
Atl.  68.  Mich.— Toliver  r.  Brownell, 
94  Mich.  577,  54  N.  W.  302.  Miss. 
Comenitz  v.  Bank  of  Commerce,  85  Miss. 
662,  38  So.  35.  Mo.— Bick  v.  Tanzey, 
181  Mo.  515,  80  S.  W.  902;  Bersch  v. 
Schneider,  27  Mo.  101;  Meyer  v.  Single- 
tary,  75  Mo.  App.  481;  Borusehein  v. 
Finck,  13  Mo.  App.  120.  Nev.— Paul 
V.  Armstrong,  1  Nev.  82.  N.  Y. — Eue 
V.  Perry,  63  Barb.  40;  Sagendorph  v. 
Shult,  41  Barb.  102;  Willins  V.  Wheel- 
er, 8  Abb.  Pr.  116,  28  Barb.  669,  17 
How.  Pr.  93;  Davis  V.  Jones,  4  How. 
Pr.  340,  3  Code  Eep.  63;  Epstein  v. 
Prosser,  133  App.  Div.  859,  117  N.  Y. 
Supp.  1115;  Eowe  r.  Heiber,  30  App. 
Div.  173,  51  N.  Y.  Supp.  889;  Nichols 
1-.  Fanning,  20  Misc.  73,  45  N.  Y. 
Supp.  409.  N.  O. — Bowman  v.  Ward, 
152  N.  C.  602,  68  S.  E.  2;  Woolen 
T.  Moultsby,  69  N.  C.  462;  Jones  v. 
Jones,  14  N.  C.  360.  Ore. — Munroe  r. 
Thomas,  35  Ore.  174,  57  Pae.  419.  Pa. 
Pantall  v.  Dickey,  123  Pa.  431,  16 
Atl.  789;  In  re  Phillips'  Appeal,  34  Pa. 
489;  Harbold  v.  Bailey,  11  Pa.  Dist. 
736;  Goldman  v.  Teitlebaum,  10  Pa. 
Dist.  53;  Hudson  v.  Trethaway  Bros., 
10  Kulp  570;  Lewis  Lumber  Co.  v. 
Lewis,  6  Kulp  422;  Moore  v.  Wait,  1 
Binn.  219;  Buchanan  v.  Specht,  1  Phila. 
252;  Shores  v.  Carpenter,  1  Just.  L. 
Eep.  64.  Tenn. — Harris  v.  Hadden,  7 
Lea  214;  Wolf  v.  Eakerly,  10  Heisk. 
124;  Arnold  v.  Embree,  Peck  134.  Tex. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Eawlins, 
80  Tex.  579,  16  S.  W.  430;  Hillman 
V.  Baumbach,  21   Tex.   203;    McFaddin 


V.  Spencer,  18  Tex.  440;  Board  v. 
Adams  (Tex.  Civ.  App.),  146  S.  W. 
685;  Withers  v.  Linden  (Tex.  Civ. 
App.),  138  S.  W.  1117. 

See  also  14  Standard  Proc.  777. 

As  to  collateral  attack,  see  infra, 
HI,  M,  11,  and  the  title  "Judg- 
ments." 

As  to  appeal  from  such  judgment, 
see  infra,  IV,  B,  2. 

[a]  Such  judgment  will  be  reversed 
without  prejudice.  Richland  Twp.  v. 
Cliff,  131  Mich.  628,  92  N.  W.  285; 
Wilson  r.  Lubke,  176  Mo.  210,  75  S.  W. 
602,  98  Am.  St.  Eep.  503. 

86.  111.— Murray  Bros.  v.  Churchill 
&  Co.,  86  111.  App.  480.  Minn.— School 
Dist.  V.  Thompson,  5  Minn.  280.  Mo. 
Baskowitz  v.  Guthrie,  99  Mo.  App.  304, 
73  S.  W.  227;  Jones  v.  Pharis,  59  Mo. 
App.  254.  Compare  Colvin  v.  Six,  79 
Mo.  198.  N.  J.— Holland  v.  Chester,  64 
N.  J.  L.  535,  45  Atl.  1032.  N.  Y. 
Eeed  v,  Warth,  2  Hilt.  281;  Mayor,  etc. 
of  New  York  v.  Husson,  2  Hilt.  7; 
Bloomer  v.  Merrill,  1  Daly  485,  29 
How.  Pr.  259;  Cohen  v.  Weill,  32  Misc. 
198,  65  N.  Y.  Supp.  695;  Lambert  v. 
Salomon,  28  Misc.  562,  59  N.  Y.  Supp. 
676.  Wis.— Fulton  v.  State,  103  Wis. 
238,  79  N.  W.  234;  McNamara  v.  Spees, 
25  Wis.  539. 

Loss  of  jurisdiction,  see  supra,  II,  N, 
and  the  title  "Jurisdiction," 

Effect  of  unauthorized  adjournment 
on  justice's  jurisdiction,  see  supra,  III, 
L,  1,  c. 

Filing  application  for  change  of 
venue  as  divesting  the  jurisdiction  of 
the  justice,  see  supra,  III,  D,  2,  b,  (I), 
(E). 

[a]  A  justice's  judgment  cannot  he 
held  invalid  upon  a  mere  presumption 
that  the  justice  had  lost  jurisdiction 
if  his  docket  shows  that  the  parties 
were  regularly  brought  into  court. 
Schlatterer  v.  Nikodemus,  50  Mich.  315, 
15  N.  W.  489. 

87.  Ariz. — Dial  v.  Olsen,  4  Ariz. 
293,  36  Pac.  175.  Ark.— Ex  parte 
Woods,  3  Ark.  532.  Cal. — Gregory  v. 
Bovier,  77  Cal.  121,  19  Pac.  232;  Key- 
bers  V.  McComber,  67  Cal.  395,  7  Pac. 
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2.  Judgments  by  Confession."^  —  a.  In  General.  —  The  statutes 
generally  authorize  the  entry  of  judgments  by  confession  in  a  justice's 
court,  with  or  sometimes  without  action,^®  sometimes  upon  debts  not 


838;  Rowley  v.  Howard,  23  Cal.  401; 
Alderson  v.  Bell,  9  Cal.  315;  Dorente 
V.  Sullivan,  7  Cal.  279.  Del.— Hitch 
V.  Gray,  1  Marv.  400,  41  Atl.  91.  111. 
Eice  V.  Travis,  216  HI.  249,  74  N.  E. 
801;  O'Brien  v.  Gooding,  194  111.  466, 
62  N.  E.  898;  Swearengen  v.  Gulick,  67 
HI.  208;  Eice  v.  Travis,  117  HI.  App. 
644.  Ind.— Fitch  v.  Eyall,  149  Ind.  554, 
49  N.  E.  455;  Davenport  Mills  Co.  v. 
Chambers,  146  Ind.  156,  44  N.  E.  1109; 
Wilkinson  v.  Moore,  79  Ind.  397;  Gregg 
V.  Wooden,  7  Ind.  499;  Brickley  v.  Heil- 
bruner,  7  Ind.  488;  Thomas  v.  Winters, 
4  Blackf.  161.  la.— Givens  v.  Campbell, 
20  Iowa  79.  Me.— Waterville  Iron  Mfg. 
Co.  V.  Goodwin,  43  Me.  431.  Md. 
Fahey  v.  Mottu,  67  Md.  250,  10  Atl. 
68.  Mass. — Rossiter  v.  Peck,  3  Gray 
538.  Mich. — Moore  v.  Hanson,  75  Mich. 
564,  42  N.  W.  981 ;  Smalley  v.  Lighthall, 
37  'Mich.  348;  Wall  v.  Trumbull,  16 
Mich.  228;  Allen  v.  Carpenter,  15  Mich. 
25,  32;  Chandler  v.  Nash,  5  Mich.  409; 
Spear  v.  Carter,  1  Mich.  19,  48  Am. 
Dec.  688;  Wight  v.  Warner,  1  Doug. 
384;  Clark  V.  Holmes,  1  Doug.  390. 
Mo.— Bersch  v.  Schneider,  27  Mo.  101; 
Ellsworth  V.  Wilhelm  (Mo.  App.),  186 
S.  W.  1128;  Livingston  v.  Allen,  80  Mo. 
App.  521;  Wise  v.  Loring,  54  Mo.  App. 
258.  Mont. — DriscoU  v-.-  t!reighton,  24 
Mont.  140,  60  Pac.  989.  Neb.— State 
V.  Duncan,  37  Neb.  631,  56  N.  W.  214; 
Young  V.  Joseph  Bros.,  5  Neb.  (Unof.) 
559,  99  N.  W.  522.  Nev.— McDonald 
V.  Prescott,  2  Nev.  109,  90  Am.  Dec. 
517;  Paul  v.  Armstrong,  1  Nev.  82. 
N.  J. — Matlack  v.  Layman,  3  N.  J.  L. 
993;  Falkenburgh  v.  Woodmansie,  2  N. 
J.  L.  92.  N.  Y.— Brown  v.  Cady,  19 
Wend.  477;  Cleveland  V.  Eogers,  6 
Wend.  438.  Ore. — Munroe  v.  Thomas, 
35  Ore.  174,  57  Pac.  419;  Tompkins  v. 
Clackamas,  11  Ore.  364,  4  Pac.  1210; 
Dick  V.  Wilson,  10  Ore.  490;  Tustin  V. 
Gaunt,  4  Ore.  305.  Pa. — Metropolitan 
Life  Ins.  Co.  v.  Cook,  14  Pa.  Co.  Ct. 
434;  George  v.  McCutcheon,  8  Pa. 
Dist.  591;  Bell  v.  Oakdale  Borough,  5 
Pa.  Dist.  198;  Lovell  Mfg.  Co.  v. 
Dougherty,  5  Pa.  Co.  Ct.  399;  Nash 
V.  Com.,  2  Com.  PI.  239;  Hunter  V. 
Weidner,  1  Woodw.  Dec.  6.  Tenn. 
Summar  v.  Jarrett,  3  Baxt.  23.     Tex. 
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Williams  v.  Ball,  52  Tex.  603,  36  Am. 
Kep.  730. 

See  generally  the  title  "Jiirisdic- 
tlon,"  and  15  Standard  Proc.  433, 
434. 

88.  As  to  judgments  by  confession 
generally,  see  14  Standard  Proc.  791. 

89.  See  generally  the  statutes  and 
the  following  cases:  Ark. — Cave  v. 
Smith,  101  Ark.  348,  142  S.  W.  508, 
holding  the  judgment  to  have  been 
rendered  by  confession.  Del. — Slaugh- 
ter V.  Provident  Sav.  Bank,  2  Boyce 
333,  80  Atl.  243;  Dickinson  v.  Horn, 
3  Harr.  496.  HI. — Boettcher  v.  Bock, 
74  111.  332;  Elliott  v.  Daiber,  42  111. 
467;  Hopkins  v.  Walter,  11  111.  543. 
Mich. — Spear  v.  Carter,  1  Mich.  19,  48 
Am.  Dec.  688.  N.  J.— Vandergriff  V. 
Pierson,  3  N.  J.  L.  992.  N.  Y.— Stone 
V.  Williams,  40  Barb.  322;  Gere  v. 
Cayuga,  7  How.  Pr.  255;  Adams  v. 
Tator,  57  Hun  302,  10  N.  Y.  Supp.  617, 
19  Civ.  Proc.  114,  32  N.  Y.  St.  120. 
Pa.— Tarr  i:.  Eddy,  142  Pa.  410,  21  Atl. 
993;  Barber  v.  Chandler,  17  Pa.  48,  55 
Am.  Dec.  533. 

[a]  Two  kinds  of  judgment  by  con- 
fession are  contemplated  by  the  stat- 
ute; one  when  the  defendant  is  served 
with  process  and  appearing,  admits  the 
indebtedness,  and  the  other  where  the 
defendant  voluntarily  appears  not  in 
a  pending  suit,  for  the  purpose  only 
of  confessing  judgment.  Wade  v. 
Swope,  107  Mo.  App.  375,  81  S.  W. 
471;  Loth  v.  Faeonesowich,  22  Mo.  App. 
68. 

[b]  "An  obligation,"  as  used  in  a 
statute  authorizing  the  entry  of  judg- 
ment upon  a  warrant  annexed  to  an 
obligation  to  pay  a  certain  sum  of 
money,  means  an  instrument  under  seal. 
Slaughter  v.  Provident  Sav.  Bank,  2 
Boyce  (Del.)  333,  80  Atl.  243. 

[e]  In  Delaware  judgments  by  con- 
fession cannot  be  had  in  a  justice's 
court  without  previous  proceedings  ex- 
cept in  the  case  of  a  judgment  note. 
Morrison  v.  Wilmington  &  K.  Tpk.  Co., 
1  Harr.  366. 

[d]  In  Nevada  judgment  by  confes- 
sion can  only  be  had  in  cases  of 
money  demands,  Paul  v.  Armstrong,  1 
Nev.  82. 
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yet  due  or  payable.^"  In  confessing  judgment,  the  statutory  requisites 
must  be  complied  with,  or  the  judgment  will  be  void  as  to  all  persons,^^ 
except  the  defendant  making  the  confession®^  and  bona  fide  purchasers 
under  the  judgment.®^ 

b.  Necessity  for  JunsdicUon.^^  —  A  confession  of  judgment  can- 
not be  entered  by  a  justice  in  any  case  which  he  would  not  have  juris- 
diction to  try.^^  Hence,  except  where  otherwise  provided  by  statute,''® 
the  justice  cannot  render  a  judgment  in  an  amount  in  excess  of  his 
jurisdiction.^^ 

e.  By  ^yllom  Confession  May  Be  Made.  —  The  confession  may  be 
made  by  an  agent  as  well  as  by  the  party  himself,^^  but  a  partner  is 
without  authority  to  confess  judgment  against  the  firm.^^  Nor  can 
an  infant  confess  judgment  in  his  owti  name.^ 


90.  See  generally  the  statutes. 

[a]  Statute  Construed,  —  A  statute 
requiring  an  affidavit  showing  that  the 
defendant  is  indebted  to  the  plaintiff 
requires  that  there  be  an  existing  debt 
to  the  plaintiff  before  judgment  can  be 
confessed.  It  may  not,  however,  be 
payable  as  yet.  A  contingent  liability 
of  a  principal  to  the  surety  on  a  note 
who  has  not  paid  them  is  not  an  in- 
debtedness to  the  plaintiff  within  the 
statute  although  the  surety  may  have 
agreed  to  pay  the  note.  Adams  v. 
Tator,  57  Hun  302,  10  N.  Y.  Supp.  617, 
19  Civ.  Proc.  114,  32  N.  Y.  St.  120. 

91.  Beach  v.  Botsford,  1  Doug. 
(Mich.)  199,  40  Am.  Dec.  45;  Stone 
V.  Williams,  40  Barb.  (N.  Y.)  322;  Gere 
V.  Cayuga,  7  How.  Pr.  (N.  Y.)  255. 
And  see  cases  cited  infra,  this  section. 

92.  Stone  v.  Williams,  40  Barb.  (N. 
Y.)  322;  Gere  v.  Cayuga,  7  How.  Pr. 
(N.  Y.)    255. 

93.  Stone  v.  Williams,  40  Barb.  (N. 
Y.)  322;  Gere  v.  Cayuga,  7  How.  Pr. 
(N.  Y.)  255. 

94.  See   generally  supra,  III,  M,   1. 

95.  Spear  v.  Carter,  1  Mich.  19,  48 
Am.  Dec.  688;  Coffin  v.  Tracy,  3  Caines 
(N.  Y.)    129. 

[a]  Where  the  justice  is  interested 
in  the  demand,  he  cannot  enter  a  valid 
judgment  by  confession.  Bates  v. 
Thompson,  2   Chip.    (Vt.)    96. 

96.  Conn. — Welles  v.  Fowler,  1  Kirby 
236.  N.  H.— Perry  v.  Page,  5  N.  H. 
172.  Pa.— Truitt  Bros.  &  Co.  v.  Lud- 
wig,  Kneedler  &  Co.,  25  Pa.  145;  But- 
ler V.  Urch,  2  Grant  Cas.  247.  Vt. 
Hubbard  r.  Fisher,  25  Vt.  539. 

97.  111.— Hopkins  v.  Walter,  11  111. 
543.  Mich. — Spear  v.  Carter,  1  Mich. 
19,  48  Am.  Dec.  688.     N.  Y.— Daniels 


V.  Hinkston,  5  How.  Pr.  322.  Tenn. 
Hughes  V.  Helms,  52  S.  W.  460;  Alley 
V.  Myers,  2  Tenn.  Ch.  206. 

As  to  jurisdictional  amount,  see  the 
title  "Jurisdiction." 

98.  111.— Chalmers  v.  Tandy,  111  111. 
App.  252.  N.  Y. — Fowler  v.  Haynes,  91 
N.  Y.  346.  Ohio.— Staner  v.  Stom,  1 
Ohio  Dee.  (Reprint)  344.  Pa.— Barber 
V.  Chandler,  17  Pa.  48,  55  Am.  Dee. 
533. 

[a]  A  public  ofiacer  may  confess 
judgment.  Gere  v.  Cayuga,  7  How.  Pr, 
(N.  Y.)  255. 

[b]  After  death  of  a  party,  an  agent 
appointed  during  the  life  time  of  the 
party  cannot  confess  judgment  against 
him.  Lynch 's  Exrx.  j;.  Tunnell,  4  Harr. 
(Del.)    284. 

[c]  On  a  power  of  attorney  author- 
izing the  justice  to  confess  judgment, 
he  cannot  enter  a  judgment  by  con- 
fession before  himself.  Wright  v. 
Wood,  20  N.  J.  L.  308;  Alberty  v. 
Dawson,  1  Binn.  (Pa.)  65;  Wilson  t>. 
Jay,  1  Chest.  Co.  (Pa.)  65.  But  see 
Thornton  v.  Lane,  11  Ga.  459. 

[d]  As  to  necessity  for  proof  of 
execution  of  warrant  of  attorney,  query. 
Wright  V.  Wood,   20   N.  J.  L.  308. 

[e]  A  confession  of  judgment  in  per- 
son is  not  invalidated  by  reason  of  an 
entry  on  the  docket  of  the  justice  that 
it  was  entered  by  virtue  of  a  warrant 
of  attorney.  Tarr  v.  Eddy,  142  Pa. 
410,  21  Atl.  993. 

99.  Davenport  Mills  Co.  v.  Cham- 
bers, lae  Ind.  156,  44  N.  E.  1109;  Hop- 
per V.  Lucas,  86  Ind.  43;  Soper  f.  Fry, 
37  Mich.  236.  See  14  Standard  Proc. 
798,   and  the   title   '•Partnership." 

1.  Soper  V.  Fry,  37  Mich.  234.  See 
12  Standard  Proc.  768. 
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d.  Appearance.  —  The  statutes  generally  require  that  the  defend- 
ant appear  personally  before  the  justice.^ 

e.  Consent  and  Appearance  of  Plaintiff.  —  It  is  sometimes  required 
that  the  plaintiff  consent  to  the  entry  of  a  judgment  by  confession,^ 
and  appear  when  the  judgment  is  confessed.* 

f .  Requisites  of  Confession.  —  The  confession  must  be  in  com- 
pliance with  all  statutory  requirements.^     The  confession    is    some- 


2.  Ark.— Smith  v.  Finley,  52  Ark. 
373,  12  S.  W.  782.  Conn. — "Welles  v. 
Fowler,  1  Kirby  236.  111.— Cavanaugh 
r.  Morris,  160  111.  App.  55.  Mo.— Wade 
r.  Swope,  107  Mo.  App.  375,  81  S.  W. 
471.  N,  J. — Young's  Admrs.  v.  Stout, 
10  N.  J.  L.  302.  N.  Y.— See  Stone  t:. 
Williams,  40  Barb.  322;  Bromaghin  r. 
Throop,  15  Johns.  476;  Martin  v.  Moss, 
6  Johns.  126;  Colvin  v.  Luther,  9  Cow 
61;  Tenny  V.  Filer,  8  Wend.  569.  Ohio. 
Murdock  v.  Cooper,  2  Ohio  Dee.  (Re- 
print) 306;  Stanerf.  Stom,  1  Ohio  Dec. 
(Eeprint)  344.  Pa.— Tarr  v.  Eddy,  142 
Pa.  410,  21  Atl.  993;  Wilson  V.  Jay, 
1   Chest.  Co.  65. 

•Compare  Bates  v.  McConnell,  32  Kan. 
1,  3  Pac.  515,  holding  that  where  there 
has  been  appearance  of  defendant,  his 
presence  in  court  is  not  necessary  to 
validate  a  judgment  by  confession  for 
costs  on  motion  to  open  default. 

3.  See  generally  the  statutes,  and 
see  14  Standard  Proc.  800. 

[a]  Knowledge  or  consent  on  the 
part  of  the»plaintiff's  attorney  is  suffi- 
cient to  render  a  judgment  by  con- 
fession valid.  Chapin  v.  McLaren,  105 
Ind.  563,  5  N.  E.  688. 

[b]  Presumption  of  Consent.— The 
record  of  a  judgment  by  confession  re- 
covered on  a  promissory  note  in  favor 
of  the  plaintiff  (payee)  shows  prima 
facie  that  the  judgment  was  taken  with 
his  consent  and  procurement.  Barnett 
V.  Juday,  38  Ind.  86. 

4.  English  V.  Sharpe,  15  N.  J.  L. 
457. 

[a]  The  plaintiff 's  presence  will  be 
presumed,  unless  the  contrary  appears. 
English  r.  Sharpe,  15  N.  J.  L.  457. 

[b]  Where  there  is  more  than  one 
party  plaintiff  all  must  appear.  Boon 
V.  Collins,  1   Phila.   (Pa.)    438. 

[c]  Appearance  by  attorney  will 
constitute  a  sufficient  appearance  to  sus- 
tain the  judgment.  Young's  Admrs.  v. 
Stout,  10  N.  J.  L.  302.  To  the  same 
effect,  see  Truitt  Bros.  &  Co.  v.  Lud- 
wig,  Kneedler  &  Co.,  25  Pa.  145. 

[d]  Plaintiff  May  Appear  by  Agent. 
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Truitt  Bros.  &  Co.  v.  Ludwig,  Kneedler 

6  Co.,  25  Pa.  145, 

5.  111.— Evans  v.  Pierce,  3  111.  468. 
Kan. — Krueger  v.  Beckham,  35  Kan. 
400,  11  Pac.  158.  Mich.— Austin  v. 
Grant,  1  Mich.  490;  Spear  v.  Carter,  1 
Mich.  19,  48  Am.  Dec.  688;  Beach  v. 
Botsford,  1  Doug.  199,  40  Am.  Dec.  45. 
Mo. — Huff  V.  Knapp,  17  Mo.  414;  Hun- 
ter V.  Reinhard,  13  Mo.  23;  Oyster  V, 
Shumate,  12  Mo.  580;  Sullivan  v.  Bam- 
brick-Bates  C.  Co.,  86  Mo.  App.  151, 
Nev. — Paul  v.  Armstrong,  1  Nev.  82. 
N.  J.— English  v.  Sharpe,  15  N.  J.  L, 
457.  N.  Y.— Tenny  v.  Filer,  8  Wend. 
569;  Rowe  v.  Heiber,  30  App.  Div.  173, 
51  N.  Y.  Supp.  889;  Rowe  v.  Peckham. 
30  App.  Div.  173,  51  N.  Y.  Supp.  889'. 
And  see  Griffin  v.  Mitchell,  2  Cow.  548; 
Snyder  v.  Warren,  2  Cow.  518,  14  Am. 
Dec.  519;  Germon  v.  Swartwout,  3 
Wend.  282,  under  a  former  statute  re- 
quiring an  itemized  statement  of  plain- 
tiff's claim.    Ohio. — Dumey  v.  Donovan, 

7  Ohio  N.  P.  221. 

[a]  Form  of  Confession. — See  SuUi- 
Aan  V.  Redmond,  86  Mo.  App.  151. 

[b]  Sufficient  Confession. — (1)  An 
entry  in  a  justice's  docket  that  "the 
defendant  appeared  and  waived  the 
service  of  summons  and  admitted  the 
plaintiff's  allegations  to  be  true  and 
consented  that  judgment  be  entered 
against  him  by  confession  in  favor  of 
the  plaintiff"  for  the  amount  claimed 
by  the  plaintiff,  is  sufficient  to  con- 
stitute a  judgment  by  confession.  Jew- 
ett  V.  Sundback,  5  S.  D.  Ill,  58  N.  W. 
20.  (2)  A  record  showing  that  the 
defendant  "appeared  and  confessed 
the  following  note"  (setting  out  the 
note)  "and  says  that  he  is  justly  in- 
debted for  the  same"  shows  a  suffi- 
cient confession  by  the  defendant  for 
the  justice  to  render  judgment  against 
him.     Barnett  v.  Juday,  38  Ind.  86. 

[e]  An  admission  or  confession  of 
an  indebtedness  is  not  a  confession  or 
consent  to  judgment.  111. — Elliott  v. 
Daiber,  42  111.  467;  Campbell  v.  Ran- 
dolph, 13  111.  313;   Cahill  v.  McGrath, 


JUSTICES  OF  THE  PEACE 


85 


times  required  to  be  in  writing,''  and  on  oath  or  accompanied  by  an 
affidavit  showing  the  facts  required  by  the  statute,^  although  it  has 
been  held  that  the  confession  need  not  be  in  writing  if  the  action  is 
commenced  by  process  and  both  parties  are  before  the  court.^ 

g.  When  and  Where  Confession  May  Be  Received.  —  The  justice's 
court  is  always  open  without  formal  announcement,  for  the  confession 
of  judgments,'  and  it  has  been  held  in  some  jurisdictions  that  the 


67  111.  App.  103;  Goddard  v.  Fischer, 
23  111.  App.  365.  Mass.— Henry  v. 
Estes,  127  Mass.  474.  Mo. — Loth  v. 
Faconesowich,  22  Mo.  App.  68.  N.  J. 
Outcalt  V.  Eankin,  14  N.  J.  L.  33. 

[d]  Failure  of  defendant  to  appear 
and  answer  is  not  a  confession  of  judg- 
ment within  the  meaning  of  the  statute. 
Larson  v.  Kelly,  72  Minn.  116,  75  N.  W. 
13. 

6.  Kan. — Masterson  v.  Homberg,  29 
Kan.  106.  Mich. — Wilson  v.  Davis,  1 
Mich.  156.  Mo. — Sullivan  v.  Bambrick- 
Bates  Const.  Co.,  86  Mo.  App.  151. 
Mont.— Hunter  v.  Eddy,  11  Mont.  251, 
28  Pac.  296,  where  no  action  has  been 
commenced. 

[a]  Where  the  defendant  appears 
solely  to  confess  a  judgment,  there  be- 
ing no  suit  pending,  the  confession  must 
be  in  writing.  Crouse  v.  Derbyshire, 
10  Mich.  479,  82  Am.  Dec.  51;  Beach 
V.  Botsford,  1  Doug.  (Mich.)  199,  40 
Am.  Dee.  45;  Franse  v.  Owens,  25  Mo. 
329;  Huff  v.  Knapp,  17  Mo.  414;  Wade 
f.  Swope,  107  Mo.  App.  375,  81  S.  W. 
471;  Burr  &  Co.  v.  Mathers  &  Co.,  51 
Mo.  App.  470;  Loth  v.  Faconesowich, 
22  Mo.  App.  68. 

[b]  A  judgment  upon  an  oral  con- 
fession before  the  justice  will  be  up- 
held on  appeal  by  the  party.  Traffarn 
V.  Getman,  49  Hun  611,  3  N.  Y.  Supp. 
867,  19  N.  Y.  St.  295. 

[c]  Oral  confession  reduced  to  writ- 
ing by  justice  is  suflQ.cient.  Masterson 
X.  Homberg,  29  Kan.  106. 

[d]  If  not  in  writing  when  required, 
the  judgment  is  void.  Oyster  v.  Shu- 
mate, 12  Mo.  580. 

7.  Mann  v.  Perkins,  4  Blaekf.  (Ind.) 
271;  Ex  parte  Knight,  4  Blaekf.  (Ind.) 
220;  Wright  r.  Wood,  20  N.  J.  L.  308; 
English  V.  Sharpe,  15  N.  J.  L.  457. 

[a]  In  New  York,  if  the  judgment 
is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accom- 
panied by  the  affidavit  of  the  defend- 
ant and  plaintiff  stating  that  the  de- 
fendant is  honestly  and  justly  indebted 
to  the  plaintiff  in  the  sum  named  there- 


in, over  and  above  all  just  demands 
which  the  defendant  has  against  the 
plaintiff,  and  that  the  confession  is 
not  made  or  taken  with  intent  to  de^ 
fraud  any  creditor.  Stone  v.  Williams 
40  Barb.  (N.  Y.)  322;  Colvin  v.  Luther 
9  Cow.  (N.  Y.)  61;  Griffin  v.  Mitchell 
2  Cow.  (N.  Y.)  548;  Germon  v.  Swart 
wout,  3  Wend.  N.  Y.)  282;  Rows  v. 
Heiber,  30  App.  Div.  173,  51  N.  Y. 
Supp.  889. 

[b]  Where  the  action  is  begun  by 
summons  and  there  is  due  service  and 
return  thereof,  an  oath  or  affidavit  ia 
not  necessary.  Budd  v.  Marvin,  4  N.  J. 
L.  248.  See  also  Gates  v.  Ward,  17 
Barb.  (N.  Y.)  424. 

[c]  Failure  to  file  (1)  the  oath  or 
affidavit  will  not  affect  the  validity  of 
the  judgment  as  between  the  parties 
(Chapin  v.  McLaren,  105  Ind.  563,  5 
N.  E.  688;  Hopper  v.  Lucas,  86  Ind. 
43;  Mavity  v.  Eastridge,  67  Ind.  211; 
Kennard  v.  Carter,  64  Ind.  31;  Barnett 
r.  Juday,  38  Ind.  86;  Campbell  v.  Bald- 
win, 6  Blaekf.  [Ind.]  364;  Stone  V. 
Williams,  40  Barb.  [N.  Y.]  322;  Ger- 
mon V.  Swartwout,  3  Wend.  [N.  Y.] 
282;  Griffin  v.  Mitchell,  2  Cow.  [N.  Y.] 
548.  And  see  swpra,  III,  M,  2,  a),  (2) 
but  the  judgment  is  void  as  to  cred- 
itors. Stone  V.  Williams,  40  Barb.  (N. 
Y.)   322. 

8.  Mich. — Hollister  v.  Giddings,  24 
Mich.  501;  Crouse  v.  Derbyshire,  10 
Mich.  479,  82  Am.  Dec.  51.  Mo. 
Franse  v.  Owens,  25  Mo,  329;  Huff 
V.  Knapp,  17  Mo.  414;  Davis  v.  Wood, 
7  Mo.  162;  Wade  v.  Swope,  107  Mo. 
App.  375,  81  S.  W.  471;  Burr  &  Co.  v. 
Mathers  &  Co.,  51  Mo.  App.  470;  Loth 
r.  Faconesowich,  22  Mo.  App.  68.  N.  Y. 
Gates  V.  Ward,  17  Barb.  424. 

9.  Sullivan  v.  Eedmond,  86  Mo.  App. 
151. 

[a]  Confession  of  judgments  is  an 
ex  parte  proceeding.  Sullivan  v.  Red- 
mond, 86  Mo.  App.  151. 

[b]  Rendition  on  a  law  day  of  a 
judgment  by  confession  is  not  neces- 
sary. Huff  V.  Knapp,  17  Mo.  414, 
overruling   Oyster  v.   Shumate,    12   Mo. 
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justice  has  the  same  authoity  to  receive  the  confession  outside  his 
courtroom  as  in  it,  at  least  as  against  the  defendant  himself.^° 

h.  Rendition  and  Entry  of  Judgment.  —  When  the  defendant  has 
made  a  sufficient  confession,  the  justice  shall  render  judgment,^^  and 
enter  it  in  his  docket,^^  which  must  show  all  facts  necessary  to  author- 
ize the  justice  to  enter  the  judgment. ^^ 

i.  Equitable  Belief.  —  If  the  confession  was  made  by  mistake  or 
was  procured  by  fraud  a  court  of  equity  will  intervene  and  afford 
relief.^* 

3.  Judgments  by  Consent  and  Offer  of  Judgment.  —  Where  the 
plaintiff  has  a  legal  claim  against  the  defendant  a  justice  of  the  peace 


580,  and  Hunter  v.  Eeinhard,  13  Mo. 
23. 

[c]  At  any  time  after  return  of 
process  although  before  return  day, 
judgment  may  be  confessed.  Ind. — Mc- 
Alpine  v.  Sweetser,  76  Ind.  78.  Mo. 
Hoppenbrock  v.  Dial.  137  Mo.  App.  75, 
119  S.  W.  496.  N,  Y.— Fowler  V. 
Haynes,  91  N.  Y.  346.  Pa.— Barber  v. 
Chandler,  17  Pa.  48,  55  Am.  Dec.  533. 

10.  Stone  V.  Williams,  40  Barb.  (N. 
Y.)  322,  where  the  confession  is  re- 
ceived at  the  residence  of  the  defend- 
ant four  miles  from  the  residence  of 
the  justice,  the  judgment  is  valid  as 
to  the  defendant.  Compare  Tenny  v. 
Filer,  8  Wend.  (N.  Y.)  569,  holding 
the  justice  cannot  legally  render  judg- 
ment unless  the  defendant  appeared  in 
person  or  by  attorney  before  him  in 
court  and  confessed  judgment  or  had 
been  duly  summoned  as  in  ordinary 
cases. 

[a]  Out  of  the  town  in  which  he 
resides  and  anywhere  in  his  county,  the 
justice  can  take  a  confession  of  judg- 
ment. Pollock  V.  Aldrich,  17  How. 
Pr.  (N.  Y.)   109. 

11.  Spear  v.  Carter,  1  Mich.  19,  48 
Am.  Dec.  688. 

[a]  Judgment  In  Money. — A  judg- 
ment by  confession  for  a  certain  Bum 
and  "one-half  of  all  the  crops"  will 
be  reversed  on  certiorari  as  it  cannot 
be  enforced.  Eavenson  v.  Zollers,  6 
Pa.  Co.  Ct.  138. 

[b]  Form  of  Judgment. — See  Sulli- 
van V.  Kedmond,  86  Mo.  App.  151; 
Cowan,  McClung  &  Co.  v.  Lowry,  7  Lea 
(Tenn.)   620. 

[c]  A  Judgment  whlcli  fails  to  show 
the  cause  of  action  or  Indebtedness,  as 
required  bv  the  statute,  is  void.  Palmer 
V.  Parker,' 52  Fla.  389,  42  So.  398. 

As  to  rendition  and  entry  generally, 
see  infra,  III,  M,  6. 
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12.  Hamilton  v.  Parrish,  12  N.  C. 
415. 

[a]  Failure  to  enter  the  confession 
on  the  docket  of  the  justice  invalidates 
the  judgment.  Hamilton  v.  Parrish,  12 
N.  C.  415.  But  see  Stone  v.  Williams, 
40  Barb.  (N.  Y.)  322,  holding  the  stat- 
ute is  directory  merely  and  the  non- 
compliance therewith  does  not  vitiate 
the  judgment. 

13.  111.— Boettcher  v.  Bock,  74  111. 
332.  N.  J.— English  v.  Sharpe,  15  N.  J. 
L.  457;  Young's  Admrs.  V.  Stout,  10 
N.  J.  L.  302.  Ohio. — Murdock  v. 
Cooper,  2  Ohio  Dec.  (Reprint)  306. 
Pa.— Boon  f.  Collins,  1  Phila.  438. 

[a]  The  fact  that  defendants  made 
an  offer  (1)  to  confess  judgment  should 
be  entered  in  the  record.  Sloss  v. 
Bailey,  104  Iowa  696,  74  N.  W.  17. 
(2)  It  is  not  necessary  that  the  record 
show  that  plaintiff  was  present  in  cdurt 
when  the  offer  was  made.  Sloss  v. 
Bailey,  104  Iowa  696,  74  N.  W.  17. 

[b]  Issuance  of  Process. — Where  the 
confession  is  in  writing  it  is  not  neces- 
sary that  the  justice's  docket  should 
show  that  process  was  issued.  Hol- 
lister  V.  Giddings,  24  Mich.  501. 

[c]  An  entry  that  "the  parties  ap- 
peared" sufficiently  shows  an  appear- 
ance by  both  plaintiff  and  defendant. 
Kinyon  r.  Fowler,  10  Mich.  16. 

[d]  Parol  Evidence. — The  record  of 
a  written  confession  of  a  judgment  in 
favor  of  a  plaintiff  can  neither  be 
supported  nor  denied  by  affidavit. 
Sloss  V.  Bailey,  104  Iowa  696,  74  N.  W. 
17. 

14.  Murphree  v.  Whitley,  70  Ala. 
554;  Wilson  v.  Collins,  9  Ala.  127. 

As  to  equitable  relief  generally,  see 
infra,  III,  M,  10,  and  the  title  "Judg- 
ments." 
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may  enter  judgment  by  the  consent  of  the  parties.^^  Some  statutes 
authorize  a  defendant  to  make  a  written  offer  of  judgment  before  filing 
of  an  answer,  which  must  be  accepted  or  rejected  by  the  plaintiff 
before  further  proceedings  can  be  had.^^ 

4.  Judgments  of  Dismissal  and  Nonsuit.^^  —  a.  Voluntary}^ 
The  plaintiff  in  an  action  is  generally  allowed  to  voluntarily  dismiss 
such  action  at  any  time  before  verdict  or  judgment/^  as  to  any  or  all 


15.  Gates  v.  Ward,  17  Barb.  (N.  Y.) 
424  (holding  that  where  both  parties 
appear  in  an  action  on  a  note,  judg- 
ment may  be  entered  by  consent  with- 
out affidavit,  oath,  or  a  written  con- 
fession or  proof) ;  Hearman  v.  Snyder, 
50  Hun  605,  3  N.  Y.  Supp.  94,  19  N.  Y. 
St.  822. 

As  to  judgments  by  consent  gen- 
erally, see  14  Standard  Proc.  913. 

[a]  Further  proof  is  unnecessary  if 
the  record  shows  that  the  defendant 
admits  the  plaintiff's  claim.  Davis  v. 
Rankin,  50  Tex.  279. 

16.  See  generally  the  statutes  and 
the  following:  N.  Y. — Fowler  v.  Haynes, 
91  N.  Y.  346.  Ohio,— Dumey  v.  Don- 
ovan, 7  Ohio  N.  P.  221,  holding  that 
the  offer  to  confess  must  be  submitted 
ill.  writing  even  though  made  in  open 
court.  Wis. — Cass  v.  Haskins,  154  Wis. 
472,  143  N.  W.  162. 

As  to  offer  of  judgment  generally. 
Bee  5  Standard  Proc.  850. 

[a]  A  judgment  upon  a  verbal  ac- 
ceptance in  the  presence  of  the  justice, 
will  be  upheld  although  the  statute  re- 
quires the  plaintiff  to  give  notice  in 
writing.  Beecher  v.  Kendall,  14  Hun 
(N.  Y.)    327. 

[b]  An  acceptance  on  condition  that 
the  judgment  shall  include  costs  is  an 
acceptance  of  the  offer  according  to 
its  legal  effect  and  the  plaintiff  is  en- 
titled to  costs  without  further  litiga- 
tion. Palmer  v.  Stiles,  78  Neb.  362, 
110  N.  W.  1004. 

[c]  Effect  of  Rejection  of  Offer.— If 
the  plaintiff  rejects  the  offer  and  upon 
trial  fails  to  recover  more  than  the 
amount  of  the  offer  he  cannot  recover 
any  costs  accruing  subsequent  to  the 
filing  of  the  offer  of  judgment. 
Palmer  v.  Stiles,  78  Neb.  362,  110  N. 
W.  1004;  Fowler  v.  Haynes,  91  N,  Y. 
346.    See  5  Standard  Proc.  850. 

17.  Nonsuit,  see  generally  the  title 
"Dismissal,  Discontinuance  and  Non- 
suit." 

18.  See  generally  the  title  "Dis- 
missal,  Discontinuance  and  Nonsuit." 


19.  Ind. — Cohn  v.  Eumely,  74  Ind. 
120.  la.— Kuhn  v.  Bone,  10  Iowa  392, 
Mich. — Burkart  v.  Blaumann,  142  Mich. 
41,  105  N.  W.  81.  Mo.— McCormick 
Harvesting  Mach.  Co.  v.  Hill,  104  Mo. 
App.  544,  79  S.  W.  745,  N,  Y,— Hess 
V.  Beekman,  11  Johns.  457;  Piatt  v. 
Storer,  5  Johas.  346;  Bidwiell  aX 
Weeks,  2  Hilt.  106.  Ohio.— Ferrall  v. 
Bluffton  Lodge,  31  Ohio  St,  463,  Pa. 
Blair  v.  McLean,  25  Pa,  77;  Lesh  v. 
Meminger,  17  Pa.  Dist.  841,  34  Pa. 
Co.  Ct,  578;  Stout  v.  Wertsner,  22  Pa. 
Co,  Ct,  fi5;  Baber  v.  Laubach,  2  Del, 
Co.  355,  Tenn. — Riley  v.  Carter,  3 
Humph,  230,  Tex.— Pye  v.  Wyatt  (Tex. 
Civ.  App.),  151  S,  W.  1086,  Utah. 
Flygare  v.  Maloney,  12  Utah  497,  23 
Pac,  879.  Vt,— Flint  v.  Whitton,  28 
Vt.  557;  Smith  v.  Crane,  12  Vt,  487, 
W,  Va. — Krohn,  Fechheimer  &  Co.  v. 
Sohn,  68  W,  Va.  687,  70  S.  E.  699; 
White  V.  Christy,  47  W.  Va.  16,  34  S. 
E.  756;  Parsons  v.  Riley,  33  W.  Va. 
464,  10  S.  E.  806. 

[a]  Announcement  of  Decision, — (1) 
Where  the  justice  makes  known  to  the 
plaintiff  that  the  judgment  will  be 
against  him,  the  plaintiff  cannot,  at 
the  time  fixed  for  announcing  the  de- 
cision, move  for  a  nonsuit,  Raber  v. 
Laubach,  2  Del.  Co.  (Pa.)  355.  (2) 
But  see  Pye  v.  Wyatt  (Tex.  Civ.  App.), 
151  S.  W.  1086,  wherein  under  a  stat- 
ute providing  that  a  party  may  take 
a  nonsuit  at  any  time  before  the  de- 
cision is  announced,  the  plaintiff  could, 
after  finding  out  that  judgment  would 
go  for  defendant,  enter  a  nonsuit  be- 
fore the  rendition  of  a  formal  judg- 
ment in  the  case. 

[b]  "At  common  law  a  party  plain- 
tiff has  a  right  to  dismiss  his  suit  when- 
ever he  may  choose.  He  is  the  only 
party  seeking  a  remedy.  He  alone 
asks  the  action  of  the  court.  The  de- 
fendant stands  in  the  attitude  of  re- 
sistance. He  opposes  the  action  of  his 
adversary  and  endeavors  to  defeat  the 
suit.  If  the  plaintiff  voluntarily  comes 
and   withdraws    his    suit,   it    is   all   the 
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of  the  defendants,^"  unless  their  liability  or  relation  to  the  case  is 
such  that  they  must  remain  parties  in  order  that  the  case  may  pro- 
ceed to  judgment,^^  and  providing  that  the  defendant  has  not  filed 
a  counterclaim  or  set-off,^^  although  in  some  jurisdictions  he  may 
dismiss  his  action  even  then,  but  in  such  case  the  defendant  may 
proceed  to  the  trial  of  his  claim." 

b.  Involuntary.  —  (I.)  In  Geiieral.24  —  The  statutes  generally  give 
a  justice  of  the  peace  power  to  enter  a  judgment  of  dismissal,^'  or  of 
nonsuit, ^^  although  in  some  jurisdictions,  the  justice  has  no  power  to 
entertain  a  motion  for  nonsuit.^^ 

(II.)  Grounds.  — The  statutes  authorizing  the  justice  of  the  peace 
to  dismiss  an  action  or  enter  a  judgment  of  nonsuit  prescribe  the 
grounds  upon  which  such  judgment  may  be  rendered,^^  and  since  the 
power  of  the  justice  is  dependent  upon  statute,  a  motion  cannot  be 
based  on  any  other  grounds  than  those  enumerated.^®  Among  the 
grounds  enumerated  the  most  common  one  for  granting  a  dismissal 
is  plaintiff's  failure  to  appear  and  prosecute  his  action  within  a  desig- 


defendant  can  ask.  Everything  is  ac- 
complished that  would  be  obtained  by 
his  successful  defense."  Riley  v.  Car- 
ter, 3  Humph.    (Tenn.)    230. 

As  to  limitations  on  the  plaintiff's 
right  to  dismiss,  see  the  title  "Dis- 
missal,  Discontinuance  and  Nonsuit." 

20.  Sawyer  v.  Forbes,  36  Kan.  612, 
14  Pac.  148;  Fanning  v.  Lent,  3  E.  D. 
Smith  (N.  Y.)  206. 

21.  See  7  Standard  Proc.  666,  et 
seq.,  and  Briggs  v.  Adams,  31  111.  486, 
holding  when  one  of  the  defendants 
has  been  dismissed  from  the  cause  it 
is  improper  to  proceed  and  render  judg- 
ment against  the  other. 

22.  la.— Kuhn  v.  Bone,  10  Iowa  392. 
Tenn.— Riley  v.  Carter,  3  Humph.  230. 
Utah. — Flygare  v.  Maloney,  12  Utah 
497,  23  Pac.  879. 

23.  Mo.  —  McCormick  Harvesting 
Mach.  Co.  V.  Hill,  104  Mo.  App.  544, 
79  S.  W.  745.  Neb. — Rawalt  v.  Brewer, 
16  Neb.  444.  20  N.  W.  391.  N.  Y.— Bid- 
well  V.  Weeks,  2  Hilt.  106. 

See  7  Standard  Proc.  658,  659. 

24.  See  generally  7  Standard  Proc. 
669. 

25.  See  generally  the  statutes  and 
Peacock  v.  Superior  Court,  163  Cal.  701, 
126  Pac.  976. 

[a]  After  he  lias  heard  the  merits 
of  the  case,  a  judgment  of  dismissal 
cannot  be  rendered  by  a  justice.  Mil- 
ler r.  Miller,  13  N.  J.  L.  165  (judgment 
on  the  merits  should  be  rendered) ; 
Hyde  v.   Barker,   1   Pin.    (Wis.)    305. 
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As  to  right  of  appeal  from  a  judg- 
ment of  dismissal  or  nonsuit,  see  7 
Standard  Proc.  691,  and  infra,  IV,  B,  2. 

26.  See  generally  the  statutes  and 
Barlow  v.  Riker,  138  Mich.  607,  101 
N.  W.  820;  Edens  v.  Epps,  87  S.  C.  367, 
69   S.   E.   669. 

[a]  A  judgment  against  a  plaintiff 
on  a  demurrer  to  the  evidence  is  a 
valid  judgment  and  is  conclusive  against 
the  plaintiff.  Seekler  v.  Delfs,  25  Kan. 
159.  See  generally  the  title  "Demur- 
rer to  Evidence." 

27.  Peacock  r.  Superior  Court,  163 
Cal.  701,  126  Pac.  976. 

fa]  If  plaintiff  has  appeared  at  the 
trial.  Lawver  v.  Walls,  17  Pa.  75.  See 
the  section  following. 

But  he  may  dismiss  the  action,  see 
the  section  following. 

28.  See  generally  the  statutes  and 
infra,  this  section. 

29.  Peacock  v.  Superior  Court,  163 
Cal.  701,  126  Pac.  976;  Hubbard  v. 
Superior  Court,  9  Cal.  App.  166,  98  Pac. 
394. 

[a]  The  fact  that  the  justice  who 
tried  the  case  had  no  jurisdiction  is  not 
ground  for  dismissing  the  action,  when 
the  justice  before  whom  the  case  was 
commenced  did  have  jurisdiction.  Ely 
f.  Dillon,  21  Iowa  47. 

fb]  Unpaid  Costs. — The  fact  that 
the  costs  of  a  former  suit  for  the  same 
matter  are  not  paid  is  not  a  ground 
for  dismissing  the  second  suit.  Youle 
V.  Brotherton,  10  Johns.   (N.  Y.)   363. 
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nated  time  after  the  calling  of  the  case.^°  In  addition  thereto,  it 
is  sometimes  provided  that  a  judgment  of  dismissal,  discontinuanee 
or  nonsuit,  whichever  is  proper  under  the    circumstances,    may    be 


30.  Ala.— Wyatt  v.  Judge,  7  Port. 
37.  Cal. — Hubbard  v.  Superior  Court, 
9  Cal.  App.  166,  98  Pac.  394.  Del. 
Adkins  v.  Jester,  1  Houst.  352.  111. 
Cunningham  v.  Wright,  27  111.  App.  334. 
la.— Jewett  v.  McLelland,  3  G.  Gr.  568. 
La. — State  ex  rel.  Henderson  v.  McCrea, 
40  La.  Ann.  20,  3  So.  380.  Me.— Pratt 
V.  Roberts,  53  Me.  399.  Mich.— Scott 
V.  Brown,  175  Mich.  447,  141  N.  W. 
857;  Bakrow  &  Co.  r.  Totten,  146  Mich. 
57,  109  N.  W.  31;  Burkart  v.  Blaumann, 
142  Mich.  41,  105  N.  W.  81;  Barlow 
V.  Biker,  138  Mich.  607,  101  N.  W. 
820;  Schulte  v.  Kelly,  124  Mich.  330, 
83  N.  W.  405;  Cagney  v.  Wattles,  121 
Mich.  469,  80  N.  W.  245;  Talbot  f. 
Kuhn,  89  Mich.  30,  50  N.  W.  791,  28 
Am.  St.  Rep.  273;  Brady  f.  Taber,  29 
Mich.  199.  Mo.— Weeks  v.  Etter,  81 
Mo.  375.  Mont. — State  v.  Laurendeau, 
21  Mont.  216,  53  Pac.  536.  N.  J.— Cav- 
alier V.  Doughty,  6  N.  J.  L.  227.  N.  Y. 
Barber  v.  Parker,  11  Wend.  51;  Green 
V.  Angel,  13  Johns.  469  (non-appear- 
ance upon  resumption  of  trial) ;  Wilcox 
V.  Clement,  4  Denio  160;  Howell  v. 
Cappelli,  9  App.  Div.  18,  41  N.  Y.  Supp. 
105,  75  N.  Y.  St.  566;  Lent  f.  Moyer, 
45  Misc.  139,  91  N.  Y.  Supp.  975;  Free- 
born V.  Badglev,  15  Misc.  173,  37  N.  Y. 
Supp.  17,  72  N.  Y.  St.  169;  Nichols 
f.  Place,  1  Misc.  497,  23  N.  Y.  Supp. 
134.  N.  D.— Piano  Mfg.  Co.  v.  Stokke, 
9  N.  D.  40,  81  N.  W.  70.  Ohio.— Fer- 
rall  V.  Bluffton  Lodge,  31  Ohio  St.  463; 
Sharp  r.  Liddle,  3  Ohio  Dec.  (Reprint) 
64.  Ore.— Mulkey  r.  Dav,  49  Ore.  312, 
89  Pac.  957.  Pa.— Lawver  v.  Walls,  17 
Pa.  75;  Cornish  r.  Young,  1  Ashm.  153. 
S.  D.— Dewev  r.  Feiler,  11  S.  D.  632, 
80  N.  W.  130.  Vt.— Smith  v.  Crane,  12 
Vt.  487.  W.  Va.— Pocahontas  Whole- 
sale Groc.  Co.  V.  Gillespie,  63  W.  Va. 
578,  60  S.  E.  597;  Buena  Vista  Free- 
stone Co.  V.  Parrish,  34  W.  Va.  652,  12 
S.  E.  817.  Wis.— Duffv  v.  Ryan,  79 
Wis.  242,  48  N.  W.  374;  Hartel  v. 
Kite,  70  Wis.  396,  36  N.  W.  7;  Combs 
V.  Dunlap,  19  Wis.  591. 

See  supra,  III,  L,  1,  c,  (I), 
[a]  Such  a  statute  is  a  protection 
to  both  parties.  It  protects  the  de- 
fendant against  an  indefinite  vexation 
from  the  continued  pendency  of  the 
suit,   by    conferring   on   him    the   right 


to  call  for  dismissal;  and  it  imposes 
upon  the  plaintiff  only  the  penalty  of 
a  dismissal,  rather  than  a  judgment  on 
the  merits.  Buena  Vista  Freestone  Co. 
i:.  Parrish,  34  W.  Va.  652,  12  S.  E. 
817. 

[b]  Justice  must  enter  nonsuit 
where  plaintiff  fails  to  appear  at  trial 
and  he  has  no  jurisdiction  to  con- 
tinue the  case.  Bohle  v.  Kingsley,  51 
Mo.  App.  389.  See  also  Talbot  v. 
Kuhn,  89  Mich.  30,  50  N.  W.  791,  28 
Am.  St.  Rep.  273. 

[c]  Where  the  defendant  fails  to 
file  an  answer,  thus  admitting  the  com- 
plaint to  be  true,  a  judgment  of  non- 
suit should  not  be  entered  against  the 
plaintiff  for  his  non-appearance,  al- 
though the  defendant  appears.  Judg- 
ment should  be  entered  for  the  plain- 
tiff for  the  amount  demanded  in  the 
complaint  without  further  proof.  Lent 
V.  Moyer,  45  Misc.  139,  91  N.  Y.  Supp. 
975. 

[d]  Where  the  plaintiff's  default 
has  been  caused  by  the  justice's  mis- 
informing him  as  to  the  time  when  the 
summons  was  returnable,  a  judgment 
against  him  is  not  valid.  Odom  v.  Car- 
mona  (Tex.  Civ.  App.),  83  S.  W.  1100. 

[e]  A  justice  of  the  peace  may  re- 
fuse to  enter  a  judgment  of  nonsuit 
against  a  plaintiff  who  fails  to  appear 
on  the  return  of  process  when  reason- 
able cause  exists  for  such  refusal.  Bar- 
ber V.  Parker,  11  Wend.  (N.  Y.)  51. 

[f]  Where  both  parties  fail  to  ap- 
pear at  the  time,  the  justice  loses  juris- 
diction for  all  purposes  except  to  dis- 
miss the  case  without  prejudice  to  an- 
other suit.  He  cannot  enter  a  judg- 
ment bv  default.  State  v.  Laurendeau, 
21  Mont.  216,  53  Pac.  536;  Karche  v. 
Bach,  1  Lehigh  Val.  L.  Rep.  (Pa.)  118, 
niust  enter  nonsuit.  And  see  Barlow 
V.  Riker,  138  Mich.  607,  101  N.  W. 
820;  Brady  r.  Taber,  29  Mich.  199. 
But  see  Pocahontas  Wholesale  Groc. 
Co.  V.  Gillespie,  63  W.  Va.  578,  60 
S.  E.  597;  Buena  Vista  Freestone  Co. 
V.  Parrish,  34  W.  Va.  652,  12  S.  E- 
817,  holding  that  if  .both  parties  fail 
to  appear,  the  court  may  properly  con- 
tinue the  case  and  not  nonsuit  the 
plaintiff. 
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rendered,  if  it  appears  that  the  action  is  brou-ght  in  the  wrong  city 
or  to\M3ship,^^  if  the  plaintiff's  evidence  is  not  sufficient  to  authorize 
a  judgment  or  verdict  in  his  favor,^^  jf  ^^^  presiding  justice  is  a 
necessary  and  material  witness  for  the  defendant,  and  is  the  only 
witness  able  to  testify  to  the  facts  relied  on,^^  and  if  the  title  to  real 
estate  is  involved,'*  although  the  proper  proceeding  in  some  juris- 
dictions in  such  case  is  to  transfer  the  cause  to  the  superior  court. ^" 
So  also  where  it  appears  that  the  justice  did  not  acquire  jurisdiction 
of  the  person,  because  of  want  of  or  a  defective  service,  he  may  enter 
a  dismissal,^*'  although  this  is  not  true  under  some  statutes.^^ 

(III.)  Motion  and  Proceedings  Thereon.  —  A    judgment   of    dismissal   or 
nonsuit  may  be  had  on  motion  of  the  party.'^ 


31.  Ohio. — ^Ferrall  v.  Bluffton  Lodge, 
31  Ohio  St.  463.  Utah. — State  ex  reJ. 
Robinson  v.  Durand,  36  Utah  93,  104 
Pac.  760.  Wash. — Knoff  r.  Puget  Sound 
Co-Op.  Colony,  1  Wash.  57,  24  Pac.  27. 
W.  Va. — Pocahontas  Wholesale  Groc. 
Co.  V.  Gillespie,  63  W.  Va.  578,  60 
S.  E.  597. 

[a]  Showing  Required. — A  motion 
to  dismiss  a  case  because  of  the  non- 
residence  of  the  parties  is  properly  de- 
nied where  the  nonresidence  does  not 
appear  from  the  face  of  the  record  and 
is  not  supported  by  proof.  Appleman 
V.  Hahn,  149  Mich.  245,  112  N.  W. 
917. 

32.  Ga.— Neal  v.  Fox,  114  Ga.  164, 
39  S.  E.  860,  a  judgment  for  defend- 
ant rendered.  Me. — Sanford  v.  Emery, 
2  Me.  5.  N.  J.— Mead  r.  Crane,  5  N. 
J.  L.  852.  N.  Y.— Elwell  v.  McQueen, 
10  Wend.  519;  Stuart  v.  Simpson,  1 
Wend.  376;  Clements  r.  Benjamin,  12 
Johns.  299;  Blumberg  v.  Briggs,  10  N. 
Y.  St.  242.  Ore. — Mulkey  v.  Day,  49 
Ore.  312,  89  Pac.  957. 

[a]  If  the  statute  of  limitations  has 
run  against  the  cause  sued  on,  the 
action  may  be  dismissed.  Wimbush  v. 
Curry,   8    Ga.   App.    223,   68   S.   E.   951. 

[b]  But  not  if  there  is  the  slightest 
proof  on  which  a  verdict  could  prop- 
erly be  founded.  Ga. — Gunn  v.  Wood, 
99  Ga.  70.  24  S.  E.  407;  Favors  r. 
Johnson,  79  Ga.  553,  4  S.  E.  925;  Crumm 
f.  Allen  &  Co.,  11  Ga.  App.  203,  75 
S.  E.  108.  Mo.— Fortier  r.  Ball,  43  Mo. 
23;  Burns  r.  Marsh,  144  Mo.  App.  412, 
128  S.  W.  834.  N.  Y.— Clements  v.  Ben- 
jamin, 12  Johns.  299;  Elwell  v.  Mc- 
Queen, 10  Wend.  519;  Blumburg  f. 
Briggs,   10   N.   Y.   St.   242. 

[c]  After  submission  to  jury,  justice 
cannot  grant  dismissal  or  nonsuit. 
Young   r.   Hubbell,    3    Johns.    (N.    Y.) 
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430;  Bailey  v.  Knight,  8  Tex.  58. 

33.  Hopkins  r.  Cabrey,  24  Wend. 
(N.  Y.)  264;  Murtha  v.  Walters,  2 
Sandf.  (N.  Y.)  517,  3  Code  Eep.  201; 
Young  r.  Scott,  3  Hill  (N.  Y.)  32. 

34.  Messier  v.  Fleming,  41  N.  J.  L. 
108. 

35.  Cox  r.  Graham,  3  Iowa  847. 

As  to  transferring  cause  to  superior 
court,  see  infra,  III,  R. 

36.  Cal. — Hamilton  v.  McDonald,  18 
Cal.  128,  if  such  service  cannot  be 
amended.  Ga. — Southern  Ry.  Co.  v. 
Johnson,  96  Ga.  655,  23  S.  E.  836; 
Western  &  Atlantic  R.  R.  v.  Pitts,  79 
Ga.  532,  4  S.  E.  921.  N.  Y.— Richmond 
Sales  Co.  v.  Morris,  157  App.  Div.  374, 
142  N.  Y.  Supp.  244;  Hannaman  v. 
Muckle,  20  Civ.  Proc.  296,  15  N.  Y. 
Supp.  961.  Utah. — Luke  v.  Bennion,  36 
Utah  61,  106  Pac.  712.  Wash.— Knoff 
r.  Puget  Sound  Co-Op.  Colony,  1  Wash. 
57,  24  Pac.  27.  W.  Va.— Pocahontas 
Wholesale  Groc.  Co.  v.  Gillespie,  63  W. 
Ya.  578,  60  S.  E.  597,  if  summons  can- 
not properly  be  amended. 

[a]  Error  in  Date  of  Simimons. 
Where  a  summons  issued  by  a  justice 
of  the  peace  was  antedated  through 
clerical  error,  the  plaintiff  may  apply 
for  an  amendment  correcting  the  date, 
but  having  failed  to  do  so,  the  justice 
should  dismiss  the  action  on  motion  of 
the  defendant.  Richmond  Sales  Co.  v 
Morris,  157  App.  Div.  374,  142  N.  Y, 
Supp.  244. 

37.  President,  etc.  of  Ohio  &  Mis 
sissippi  R.  Co.  r.  Quier,  16  Ind.  440 
Michigan  Southern  &  N.  I.  R.  Co.  v 
Shannon,  13  Ind.  171. 

38.  See  Southern  R.  Co.  v.  Johnson, 
96  Ga.  655,  23  S.  E.  836. 

[a]  Defects  Must  Be  Pointed  Out. 
A  motion  to  dismiss  the  action  on  the 
ground    that    the    summons    served    on 
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Time. —  A  motion  to  dismiss  the  cause  should  be  timely.^^  If  based 
upon  the  ground  that  the  plaintiff  failed  to  appear  at  the  proper  time 
to  prosecute  his  suit/"  the  motion  must  be  made  before  plaintiff  actually 
appears,*^ 

Opposing  Motion.  —  Upon  motion  made  by  defendant  for  a  dismissal, 
the  plaintiff  may,  at  any  time  before  the  order  of  dismissal  is  made, 
show  cause  why  his  action  ought  not  to  be  dismissed.^^ 

(IV.)  Reinstatement.  —  Where  the  justice  has  erroneously  dismissed 
the  action  prior  to  the  time  to  which  the  action  was  continued,  he 
may  strike  such  dismissal  from  the  record*^  either  upon  his  o-wn 
motion,**  or  upon  the  application  of  either  party ,*°  but  if  the  entry 
of  dismissal  or  nonsuit  was  duly  made  at  the  proper  time,  the  justice 
has  no  right  to  subsequently  set  it  aside,*^  unless  the  statute  allows 
him  to  do  so.*^  A  mere  announcement  by  the  justice  that  he  would 
dismiss  the  case  will  not  oust  the  court  of  jurisdiction/^  and  he  may 
recall  such  announcement.*' 

5.  Judgments  by  Default.'"*  —  a.  In  General.  —  If  the  defendant 
fail  to  appear  and  plead  within  the  time  specified  in  the  process,  the 
plaintiff  may,  on  complying  with  the  statute,  have  a  default  judgment 
rendered  against  the  defaulting  defendant,*^^  unless    an    answer    is 


defendant  was  not  a  true  copy  of  fhe 
original  must  point  out  wherein  it  was 
not  a  true  copy.  Southern  Ey.  Co.  v. 
Johnson,  96  Ga.  655,  23  S.  E.  836. 

39.  Clifford  V.  Eagle,  35  111.  444, 
449. 

[a]  A  motion  to  dismiss  being  of  a 
dilatory  character  should  be  made  at 
the  earliest  moment.  If  based  on  the 
ground  no  complaint  in  writing  had 
been  filed,  it  is  too  late  to  make  the 
motion  after  having  obtained  a  con- 
tinuance. Clifford  V.  Eagle,  35  111.  444,' 
449. 

40.  See  supra,  III,  M,  4,  b,  (II). 

41.  Mich.— Bakrow  &  Co.  v.  Totten, 
146  Mich.  57,  109  N.  W.  31.  Pa.— Cor- 
nish V.  Young,  1  Ashm.  153.  Tenn. 
Maynard  v.  May,  2  Coldw.  44.  W.  Va. 
Pocahontas  Wholesale  Groc.  Co.  v.  Gil- 
lespie, 63  W.  Va.  578,  60  S.   E.  597. 

[a]  Waiver  of  Eight  To  Have  Dis- 
missal.— (1)  Where  plaintiff  fails  to 
appear  within  the  hour  on  an  adjourned 
day,  but  defendant  fails  to  leave  the 
court  room  or  move  for  dismissal  be- 
fore plaintiff  appears,  and  after  plain- 
tiff arrives  moves  for  dismissal  because 
of  such  delay,  the  motion  is  properly 
denied  on  the  ground  that  defendant 
has  waived  the  point.  Bakrow  &  Co. 
V.  Totten,  146  Mich.  57,  109  N.  W. 
31.  (2)  And  if  the  defendant  goes 
to   trial  on   the   merits,   the  laches   of 


the  plaintiff  are  waived.     Maynard  v. 
May,  2  Coldw.  (Tenn.)  44. 

42.  White  v.  Christy,  47  W.  Va.  16, 
34  S.  E.  756,  even  though  after  the 
expiration  of  the  time  in  which  he 
should  have  appeared. 

43.  Petrie  v.  Karsch,  35  Kan.  357,  11 
Pac.  154. 

44.  Petrie  v.  Karsch,  35  Kan.  357,  11 
Pac.  154. 

45.  Petrie  v.  Karsch,  35  Kan.  357,  11 
Pac.   154. 

46.  Pratt  v.  Eoberts,  53  Me.  399. 

47.  Pratt  v.  Eoberts,  53  Me.  399; 
Weeks  v.  Etter,  81  Mo.  375;  Fortier 
r.  Ball,  43  Mo.  23. 

48.  Hodges  v.  Bagg,  81  Mich.  243,  45 
N.  W.  841. 

49.  Hodges  v.  Bagg,  81  Mich.  243, 
45  N.  W.  841. 

50.  See  generally  14  Standard  Peoc. 
854. 

As  to  opening  and  vacating,  see 
infra,  III,  M,  9. 

51.  See  generally  the  statutes  and 
the  following:  U.  S. — O'Neil  v.  Hogan, 
2  Cranch  C.  C.  524,  18  Fed.  Cas.  No. 
10,529.  Ark. — Page  v.  Sutton,  Orlopp 
&  Co.,  29  Ark.  304.  Cal.— Stewart  v. 
Justice's  Court,  109  Cal.  616,  42  Pac. 
158;  Weimmer  v.  Sutherland,  74  Cal. 
341,  15  Pac.  849.  Oolo.— Ware  v. 
Mosher,  52  Colo.  318,  121  Pac.  751. 
Ga.— Akers  v.  High   Co.,   122   Ga.  279, 
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waived  by  the  conduct  of  the  parties.^^  But  if  the  defendant  answers 
and  then  fails  to  appear  at  the  trial,  the  plaintiff  must  proceed  and 
try  the  cause  in  the  ordinary  manner,  and  a  judgment  on  the  merits, 
not  by  default,  is  rendered,"*^  except  in  a  few  jurisdictions."  The 
judgment  rendered  on  the  failure  of  the   plaintiff  to   appear  is  a 


50  S.  E.  105.  Ind. — Fravel  v.  Spring- 
field Twp.,  34  Ind.  296.  la.— Park  v. 
Eatcliffe,  42  Iowa  42;  Ehodes  v.  De 
Bow,  5  Iowa  260.  Mo. — Smith  v.  Wine- 
land,  21  Mo.  App.  387.  Neb.— Gurske 
V.  Britt,  86  Neb.  312,  125  N.  W.  539. 
N.  Y. — Alver  v.  Fisher,  15  Johns.  504; 
Muber  v.  Held,  3  Abb.  Pr.  110;  Aiken, 
Lambert  &  Co.  v.  Haskins,  48  App. 
DiA^  638,  63  N.  Y.  Supp.  1104;  Center 
f.  Hoosick  Eiver  Pulp  Co.,  43  Misc. 
247,  88  N.  Y.  Supp.  548. 

fa]  But  see  Stacks  v.  Simmons 
(Tex.  Civ.  App.),  58  S.  W.  958,  hold- 
ing that  under  the  Texas  statute  a 
default  judgment  cannot  be  entered  in 
an  action  of  forcible  entry  and  de- 
tainer. 

[b]  Although  the  defendant  has  en- 
tered a  formal  appearance  (1)  judg- 
ment by  default  may  be  rendered 
against  him  if  he  fails  to  plead  within 
the  time  specified  in  the  summons. 
Covart  V.  Haskins,  39  Kan.  571,  18  Pac. 
522;  Whipple  v.  Southern  Pac.  Co.,  34 
Ore.  370,  55  Pac.  975.  (2)  The  mere 
presence  of  the  defendant  in  the  court 
room  on  the  return  day  is  not  such 
an  appearance  as  will  invalidate  a  de- 
fault judgment.  Stilwell  v.  Rowe,  83 
Misc.   297,   145   N.   Y.   Supp.   1095. 

[c]  riling  Frivolous  Answer. — When 
an  answer  is  frivolous  it  is  a  nullity 
and  the  plaintiff  is  entitled  to  judg- 
ment as  though  no  answer  had  been 
filed.  Aiken,  Lambert  &  Co.  v.  Has- 
kins, 27  Misc.  629,  59  N.  Y.  Supp.  486. 
See  generally  the  title  "Frivolous  and 
Sham  Pleadings." 

[d]  An  insufficient  plea  to  the  jur- 
isdiction will  warrant  the  justice  in 
striking  it  out  and  rendering  a  judg- 
ment by  default.  Akers  v.  High  Co., 
122  Ga.  279,  50  S.  E.  105. 

fe]  On  defendant's  failure  to  an- 
swer after  the  overruling  of  demurrer 
to  complaint,  a  default  judgment  may 
be  entered.  Fast  v.  Young,  19  Cal. 
App.  577,  126  Pac.  854. 

ff]  After  application  for  and  grant- 
ing of  a  change  of  venue  a  default 
judgment  may  be  rendered  against  the 

Vol.  XVIII 


defendant  upon  his  failure  to  plead  or 
appear  at  the  trial.  Park  v.  Ratcliffe, 
42  Iowa  42. 

52.  Miklauschutz  v.  Superior  Court, 
16  Cal.  App.  226,  116  Pac.  376,  when 
the  parties  treat  a  case  as  at  issue 
without  an  answer  and  stipulate  for  a 
time  for  trial  on  the  merits,  an  an- 
swer is  waived. 

53.  Cal. — Weimmer  r.  Sutherland,  74 
Cal.  341,  15  Pac.  849.  Dak.— Harris  V. 
Watkins,  5  Dak.  374,  40  N.  W.  536. 
111. — Steele  v.  Grand  Trunk  Junct.  Ry. 
Co.,  125  111.  38.5,  17  N.  E.  483.  Ind. 
Love  V.  Hall,  76  Ind.  326.  la.— Doug- 
lass t'.  Langdon,  29  Iowa  245;  Rhodes 
f.  De  Bow,  5  Iowa  260.  Mo.— State 
r.  Hopper,  72  Mo.  App.  171.  Mont. 
State  ex  rel.  Grissom  v.  Justice  Court, 
31  Mont.  258,  78  Pac.  498;  Clark  v. 
Great  Northern  R.  Co.,  30  Mont.  458, 
76  Pac.  1003.  Neb.— Western  Mutual 
Ben.  Assn.  v.  Pace,  23  Neb.  494,  36  N. 
W.  816;  Strine  v.  Kauffman,  12  Neb. 
423,  11  N.  W.  867.  N.  Y.— Muber  v. 
Held,  3  Abb.  Pr.  110;  Donnell  r.  Cor- 
nell, 1   Code  Rep.   (N.  S.)    288. 

[a]  The  words  "by  default"  in  a 
justice  judgment  are  to  be  treated  as 
surplusage  where  the  record  shows  that 
it  was  rendered  after  hearing  plain- 
tiff's proofs  on  the  day  to  which  ad- 
journment had  been  had  by  consent. 
Gears  v.  Ryan   (Del.),  96  Atl.  756. 

[b]  Judgment  rendered  on  an  ex 
parte  hearing  is  warranted,  where  de- 
fendant wilfully  absents  himself  after 
notice  of  the  trial.  Myer  v.  Fisher, 
15  Johns.   (N.  Y.)   504. 

54.  Everton  v.  Smith,  1  Alaska  422 
(holding  that  where  a  defendant  files 
an  answer  but  fails  to  appear  and' 
defend  the  action  such  failure  to  de- 
fend is  an  abandonment  of  his  an- 
swer and  a  default  judgment  may  be 
rendered  against  him) ;  Elwood  Paper 
Co.  V.  Radziewicz,  16  Pa.  Co.  Ct.  81, 
holding  that  after  a  defendant  files 
an  affidavit  of  defense  and  then  fails 
to  appear  at  the  time  of  trial  a  default 
judgment   rendered   at    such     time    U 
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judgment  of  nonsuit  or  dismissal  instead  of  by  default.'^ 

b,  Nenefmity  of  Process  and  Service.  —  It  is  essential  to  a  valid 
default  judgment  that  the  record  should  show  that  valid  process  was 
duly  issued,  that  legal  service  was  made  and  the  process  duly  returned 
in  accordance  with  the  statute,  or  that  the  defendant  has  entered  an 
appearance  but  failed  to  answer  in  the  time  prescribed  by  law,"^^  and 
where  an  action  has  been  adjourned  a  valid  default  judgment  cannot 
be  rendered  against  the  defendant  unless  the  record  shows  notice  of 
such  adjournment,  and  the  time  and  place  of  hearing.^'^ 

c.  Hoiv  Obtained.  —  In  order  to  obtain  a  default  judgment  the 
plaintiff  must  comply  strictly  with  all  statutory  requisites.^^  Gen- 
erally it  may  be  stated  that  on  the  expiration  of  the  time  specified 
in  the   summons^*   the   plaintiff   desiring  to   obtain  a  default,   must 


55.  See  supra,  III,  M,  4. 

56.  Ala. — Hoffman  v.  Alabama  Dis- 
tillery, etc.  Co.,  124  Ala.  542,  27  So. 
485;  Independent  Pub.  Co.  v.  American 
Press  Assn.,  102  Ala.  475,  15  So.  947. 
Colo. — Squires  r.  Detwiller,  45  Colo. 
366,  101  Pac.  342;  Rice  v.  American 
Nat.  Bank,  3  Colo.  App.  81,  31  Pac. 
1024.  Ga.— Shearouse  r.  Wolfe,  111  Ga. 
859,  36  S.  E.  923.  Ind.— Jamieson  v. 
Caster,  16  Ind.  426.  Mo.— France  v. 
Evans,  90  Mo.  74,  2  S.  W.  141.  N.  Y. 
Wavel  V.  Wiles,  24  N.  Y.  635;  Inter- 
national Seed  Co.  f.  Hartmann,  65  App. 
Div.  478,  72  N.  Y.  Supp.  943,  10  N.  Y. 
Ann.  Cas.  326;  Rowe  V.  Peckham,  30 
App.  Div.  17.3,  51  N.  Y.  Supp.  889; 
Nichols  V.  Fanning,  20  Misc.  73,  45 
N.  Y.  Supp.  409.  Pa.— Elwood  Paper 
Co.  V.  Radziewicz,  16  Pa.  Co.  Ct.  81; 
Metropolitan  Life  Ins.  Co.  v.  Cook, 
14  Pa.  Co.  Ct.  434;  Harbold  v.  Bailey, 
11  Pa.  Dist.  736;  Montgomery  Table 
Wks.  V.  Nice,  11  Pa.  Dist.  202;  Gold- 
man V.  Teitlebaum,  10  Pa.  Dist.  53; 
Bell  V.  Oakdale  Borough,  5  Pa.  Dist. 
198;  Hoary  v.  McHale,  2  Pa.  Dist. 
686;  Com.  v.  Dalling,  2  Pars.  Eq.  Cas. 
285;  Burket  v.  Shuff,  2  Blair  Co.  236; 
Buchanan  v.  Specht,  1  Phila.  252; 
Hunter  v.  Weidner,  1  Woodw.  Dec.  6. 
Tex.— Stegall  v.  Huff,  54  Tex.  193; 
Whitne)^  v.  Krapf,  8  Tex.  Civ.  App. 
304,  27  S.  W.  843.  W.  Va.— Stanton- 
Belment  Co.  v.  Case,  47  W.  Va.  779, 
35  S.  E.  851.  Wis.— French  v.  Fer- 
guson, 77  Wis.  121,  45  N.  W.  817. 

As  to  process  generally,  see  supra, 
III,  F. 

57.  Conn. — Burgess  v.  Tweedy,  16 
Conn.  39.  Ind. — Jamieson  v.  Caster,  16 
Ind.  426.  la.— Iowa  Union  Tel.  Co.  v. 
Boylan,   86    Iowa   90,   52    N.   W,    1122; 


Rowley  &  Co.  v.  Baugh,  33  Iowa  201. 
N.  J. — Probasco  v.  Hartough,  10  N.  J. 
L.  55;  Camman  v.  Perrine,  9  N.  J.  L. 
253.  Tenn.— Hubbard  v.  Birdwell,  11 
Humph.  220. 

As  to  adjournments,  see  supra,  III, 
L,  1,  c,  (II). 

58.  Del.— Goldstein  v.  Steele,  3 
Boyce  125,  80  Atl.  522.  Ky.— Willis 
V.  Tomes,  141  Ky.  431,  132  S.  W.  1043. 
Mich. — Waldron  v.  Palmer,  104  Mich, 
556,  62  N.  W.  731.  Miss.— Hilliard  v. 
Chew,  76  Misc.  763,  25  So.  489.  Ore. 
Stanley  v.  Rachofsky  &  Son,  50  Ore. 
472,  93  Pac.  354.  S.  C— Able  v.  Hall, 
101  S.  C.  24,  85  S.  E.  165. 

[a]  The  plaintiff's  demand  must 
show  a  cause  of  action  to  warrant  a 
default  judgment.  Levy  v.  Stern,  81 
N.  J.  L.  318,  79  Atl.  1040.  And  see 
supra,  III,  K,  2. 

[b]  Entry  of  default  (1)  is  not  re- 
quired before  rendition  of  judgment 
where  the  defendant  made  a  special 
appearance  and  on  overruling  of  his 
motion  refused  to  proceed  further  or 
to  appear.  McPherson  v.  First  Nat. 
Bank,  12  Neb.  202,  10  N.  W.  707.  (2) 
In  Louisiana,  defaults  need  not  be 
taken  and  confirmed  before  justices  of 
the  peace  as  in  district  courts  although 
some  magistrates  pursue  this  method. 
State  ex  rel.  Houston,  C.  A.  &  N.  R. 
Co.  V.  Riley,  43  La.  Ann.  177,  8  So. 
598. 

59.  See  cases  cited  below. 

[a]  The  defendant  must  be  allowed 
the  full  time  set  out  in  the  summons 
for  appearance  before  a  valid  default 
can  be  taken.  If  a  default  judgment 
is  entered  before  the  return  day  of 
the  summons  it  is  void.  Colo. — Yentzer 
V.   Thayer,    10   Colo.   63,   14   Pac.  53,   3 
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appear,"**  unless  the  action  is  brought  on  a  written  instrument  whose 
execution  defendant  fails  to  deny,^^  and  he  must  make  proof  of  service 
of  process,®^  and  proof  of  his  case  and  the  amount  of  his  damages,^* 
except  in  certain  cases  provided  in  the  statutes."* 


Am.  St.  Eep.  563.  Kan.— Briggs  v. 
Tye,  16  Kan.  285.  Me.— Crosby  v.  Boy- 
den,  33  Me.  368.  Miss. — Comenitz  v. 
Bank  of  Commerce,  85  Miss.  662,  38 
So.  35.  Mo. — See  Klein  v.  Wielandy, 
15  Mo.  App.  581.  N.  M. — Pickering 
V.  Palmer,  18  N.  M.  473,  138  Pac.  198, 
50  L.  R.  A.  (N.  S.)  1055.  Pa.— Van 
Gorder  v.  Lee,  25  Pa.  Co.  Ct.  239. 
But  see  Roushey  v.  Feist,  10  Kulp  79 
(holding  that  a  default  judgment  ren- 
dered at  2:50  p.  m.  is  good  although 
summons  was  returnable  between  2:00 
and  3:00  p.  m.);  Chalfan  v.  Brey,  23 
Pa.  Co.  Ct.  88.  Utali. — Ducheneau  v. 
House,  4  Utah  363,  10  Pac.  427.  Wis. 
Mahr  v.  Young,  13  Wis.  634. 

[b]  Where  there  is  construction 
service  only,  a  default  judgment  ren- 
dered at  the  return  term  of  the  sum- 
mons is  void.  Betts  v.  Baxter,  58  Miss. 
329. 

[c]  A  default  judgment  rendered  In 
less  than  the  statutory  time  after 
service  is  not  void  but  merely  erro- 
neous. Fry  V.  Armstrong,  109  Mo. 
App.  482,  84  S.  W.  1001. 

[d]  On  the  day  follo-wlng  the  re- 
turn day,  no  default  judgment  can  be 
rendered.  Brown  &  Smith  v.  Long,  9 
Kulp   (Pa.)   568. 

60.  Shaver  v.  Shell,  24  Ark.  122; 
Driscoll  V.  Creighton,  24  Mont.  140,  60 
Pac.  989;  State  v.  Laurendeau,  21  Mont. 
216,  53  Pac.  536. 

fa]  If  the  defendant  abandons  his 
defense  because  of  the  failure  of 
plaintiff  to  appear  and  a  default  judg- 
ment is  rendered  against  him  he  is 
without  remedy.  Barber  v.  Parker,  11 
Wend.  (N.  Y.)   51. 

61.  Phoenix  Ins.  Co.  v.  Lemke,  18 
Neb.  184,  24  N.  W.  727;  Wells  v.  Tur- 
ner, 14  Neb.  445,  16  N.  W.  484. 

62.  See  supra,  III,  M,  5,  b. 

63.  Del. — Phillips  v.  Cannon,  5  Harr. 
366;  Coulter  v.  Layton,  1  Harr.  494. 
Ga. — Georgia  F.  &  A.  R.  Co.  v.  Shep- 
pard,  3  Ga.  App.  241,  59  S.  E.  717. 
Kan. — Union  Pac.  R.  Co.  v.  Ellsworth 
Mill  &  Elev.  Co.,  84  Kan.  604,  114 
Pac.  1050.  Minn. — Nohre  r.  Wright, 
S8  Minn.  477,  108  N.  W.  865.  Miss. 
Welch  r.  Hannie,  112  Miss.  79,  72  So. 
S61,  holding  that  failure  to  introduce 
testimony    as    to    amount    ©f    damages 
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renders  a  default  judgment  voidable 
but  not  void,  and  can  be  taken  ad- 
vantage of  only  by  appeal  or  certiorari. 
N.  J. — Hevener  v.  Kerr,  4  N.  J.  I* 
58;  Clark  v.  Zane,  3  N.  J.  L.  981; 
James  v.  Dyer,  3  N.  J.  L.  999;  Flem- 
ing V.  Newman,  3  N.  J.  L.  852;  Cow- 
perwaite  v.  Horner,  3  N.  J.  L.  613; 
Cooper  V.  Madara,  3  N.  J.  L.  531; 
Crane  v.  Crane,  3  N.  J.  L.  412;  Clarke 
v.  Clarke,  3  N.  J.  L.  724;  Shinn  v. 
Earnest,  2  N.  J.  L.  155;  Torrence  v. 
Van  Emburgh,  2  N.  J.  L.  106;  Cooper 
V.  Mullin,  2  N.  J.  L.  107.  N.  Y.— Blair 
V.  Bartlett,  75  N.  Y.  150,  31  Am.  Rep 
455;  Armstrong  v.  Smith,  44  Barb.  120, 
126;  Perkins  v.  Stebbins,  29  Barb.  523 
Cudner  v.  Dixon,  10  Johns.  106;  Ray 
mond  V.  Traffarn,  12  Abb.  Pr.  52 
Swift  V.  Falconer,  2  Sandf.  640;  How 
ard  V.  Brown,  2  E.  D.  Smith  247 
Stockings  v.  Driggs,  2  Caines  96;  Smith 
V.  Falconer,  1  Code  Rep.  120;  Inter 
national  Seed  Co.  v.  Hartman,  65  App 
Div.  478,  72  N.  Y.  Supp.  943,  10  N.  Y, 
Ann.  Cas.  326;  Morris  v.  Hunken,  4(J 
App.  Div.  129,  57  N.  Y.  Supp.  712 
Griffin  v.  Jackson,  59  Hun  620,  13  N, 
Y.  Supp.  321,  36  N.  Y.  St.  110;  Jack 
son  V.  Lurie,  49  Misc.  634,  97  N.  Y 
Supp.  1040.  Pa. — Brown  f.  McKinney, 
130  Pa.  365,  18  Atl.  642;  Young  V. 
Getz,  18  Pa.  Co.  Ct.  580;  Barney  v. 
Fahs,  10  Pa.  Co.  Ct.  424;  Wissler  v. 
Becker,  2  Pa.  Co.  Ct.  103;  Chambers 
r.  Reynolds,  2  Pa.  Dist.  402;  Robinson 
V.  Thomas,  2  Just.  L.  Rep.  4;  House- 
man V.  John,  1  Just.  L.  Rep.  70;  Wage- 
horst  V.  Smith,  1  Woodw.  Dec.  421; 
Heffner  v.  Hoch,  1  Woodw.  Dec.  453; 
Caldwell  v.  Volpe,  1  Just.  L.  Rep.  23. 
Wis.— Roberts  v.  Warren,  3  Wis.  736. 

[a]  Defendant  Not  Entitled  Td 
Have  Damages  Assessed  by  Jury. 
Brown  v.  Irwin,  21   Vt.  68. 

[b]  It  will  be  presumed,  in  absence 
of  proof  to  the  contrary,  that  the  jus- 
tice heard  proof  of  damage  before  ren- 
dering a  default  judgment.  Carolan  v. 
Carolan,  47  Ark.  511,  2  S.  W.   105. 

[c]  Corporate  existence  of  th« 
plaintiff  need  not  be  proved  on  de- 
fault. Crown  Point  Iron  Co.  v.  Fita- 
gerald,  47  Hun  638,  14  N.  Y.  St.  427, 

64.     See  generally  the  statutes. 
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d.     Form  and  Sufficiency.  —  The  general  rules  as  to  the  form  and 
sufficiency  of  judgments  apply  to  judgments  by  default.^^ 

Record  and  Docket. —  The  record  of  the  justice  must  show  affirmatively 
facts  which  warrant  the  rendition  of  a  default  judgment. '^'^ 

6.     Rendition,  Entry  and  Record.  —  a.    In  General.'^''  —  Whenever 
a  verdict  is  received/^  or  the  cause  is  finally  submitted  to  the  justice 


[a]  In  New  York  (1)  if  the  plain- 
tiff commenced  his  action  by  summons 
and  verified  complaint  as  provided  in 
§2936  of  the  code,  he  may  have  a  de- 
fault judgment  without  proof  of  his 
case.  Everett  v.  Lisk,  2  Code  Eep. 
(N.  Y.)  70;  Kandall  v.  Osborne,  162 
App.  Div.  186,  147  N.  Y.  Supp.  691; 
Aiken,  Lambert  Co.  v.  Haskins,  27 
Misc.  629,  59  N.  Y.  Supp.  486.  _  (2) 
If  the  damages  are  unliquidated  judg- 
ment by  default  cannot  be  entered 
without  proof  of  damage  even  though 
the  complaint  is  verified.  Duval  v. 
Boston  &  M.  R.  Co.,  58  Misc.  504,  111 
N.  Y.  Supp.  629. 

65.  See  generally  the  title  "Judg- 
ments," and  14  Standard  Proc.  900. 

[a]  In  whose  favor  and  against 
whom  it  is  rendered  must  be  shown  by 
the  judgment.  Sherman  v.  Palmer,  37 
Mich.  509. 

[b]  The  amount  of  the  judgment 
cannot  exceed  the  amount  claimed  in 
the  complaint  or  endorsed  upon  the 
summons.  Kan. — Basset  v.  Mitchell,  19 
Pac.  671.  Neb. — Adams  v.  Nebraska 
Sav.  &  Exch.  Bank,  56  Neb.  121,  76 
N.  W.  421.  Pa.— Heffner  v.  Hoch,  1 
Woodw.  Dec.  453. 

66.  Colo.— Yentzer  v.  Thayer,  10 
Colo.  63,  14  Pac.  53,  3  Am.  St.  Eep. 
563.  N.  J.— Russell  v.  Sakis,  82  N.  J. 
L.  260,  82  Atl.  875.  N.  Y.— Nichols  v. 
Fanning,  20  Misc.  73,  45  N.  Y.  Supp. 
409.  Ore. — Guaranty  Sav.  &  L.  Assn. 
V.  Osburn,  38  Ore.  568,  64  Pac.  383. 
Pa.— Maines  v.  Black,  8  Pa.  Dist.  82; 
Holden  v.  McCabe,  21  Pa.  Co.  Ct.  41 
(showing  as  to  time  case  is  called) ; 
Brown  &  Smith  v.  Long,  9  Kulp  568; 
Clarke  t\  Vielkoonis,  7  Kulp  61.  Tex. 
Stacks  V.  Simmons  (Tex.  Civ.  App.),  58 
S.  W.  958. 

[a]  Docket  Must  Show  Affirmative- 
ly Appearance  of  Plaintiff. — DriscoU  v. 
Creighton,   24  Mont.   140,  60   Pac.   989. 

See  infra,  III,  Q,  3,  h. 

[b]  Failure  of  defendant  to  appear 
must  be  shown.  Guaranty  Sav.  &  L. 
Assn.  V,  Osburn,  38  Ore.  568,  64  Pac. 
383. 


[c]  That  the  justice  waited  one 
hour  for  defendant  to  appear,  need  not 
be  shown.  Johnson  Milling  Co.  v. 
Read  (W.  Va.),  85  S.  E.  726. 

Compare  infra,  III,  Q,  3,  h. 

[d]  That  the  plaintiff  proved  his 
case  and  damages  (1)  must  be  shown 
by  the  record.  Del. — Godfrey  v.  Thomp- 
son, 1  Marv.  298,  40  Atl.  1116;  Phil- 
lips V.  Cannon,  5  Harr.  366;  Coulter 
V.  Layton,  1  Harr.  494.  N.  J. — Hendrick- 
son  V.  Code,  2  N.  J.  L.  322.  Pa. 
Robinson  v.  Thomas,  2  Just.  Rep.  4; 
Caldwell  v.  Volpe,  1  Just.  Rep.  23. 
(2)  But  an  omission  to  make  such 
entry  will  not  justify  setting  aside  the 
judgment,  especially  where  the  statute 
provides  that  informalities  in  entering 
a  judgment  shall  not  affect  it.  Baker 
V.  Baker,  70  Mo.  134.  (3)  An  entry 
that  the  justice  investigated  the  plain- 
tiff's demand  is  insufficient  as  he  must 
require  all  the  proof  which  the  nature 
of  the  case  demands.  Elligood  v.  Can- 
non, 4   Harr.    (Del.)    176. 

67.  Filing  transcript  or  abstract  of 
judgment  for  the  purpose  of  issuing 
execution,  see  15  Standard  Proc.  783. 

68.  Cal.— Lynch  v.  Kelly,  41  Cal. 
232.  Colo.— Corthell  v.  Mead,  19  Colo. 
386,  35  Pac.  741.  Ind.— Martin  v.  Pifer, 
96  Ind.  245,  251.  Neb.— Thompson  v. 
Church,  13  Neb.  287,  13  N.  W.  626. 
N.  Y. — Felter  v.  MuUiner,  2  Johns. 
181. 

[a]  Ministerial  Duty.  —  Under  a 
statute  providing  that  the  justice 
"shall  enter  judgment"  upon  the  ver- 
dict, the  duty  of  the  justice  is  to 
enter,  not  render  judgment.  His  duty 
is  merely  ministerial,  not  judicial. 
Corthell  v.  Mead,  19  Colo.  386,  35  Pac. 
741.  See  also  Lynch  v.  Kelly,  41  Cal. 
232;  and  infra,  III,  M,  8. 

[b]  The  justice  cannot  arrest  the 
judgment,  but  must  render  and  enter 
judgment  on  the  verdict.  Colo. — Cor- 
thell V.  Mead,  19  Colo.  386,  35  Pac. 
741.  Mich. — Wagner  v.  Kellogg,  92 
Mich.  616,  52  N.  W.  1017.  N.  Y. 
Felter  v.  Mulliner,  2  Johns.  181.     But 
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in  a  case  tried  before  him,®^  it  is  the  duty  of  the  justice  to  render 
and  enter  judgment/"  The  rendition  and  the  entry  of  a  judgment 
by  a  justice  are  distinct.  The  former  is  strictly  a  judicial  act,  while 
the  latter  is  merely  ministerial.^^  It  has,  however,  been  held  that  the 
only  evidence  of  the  judgment  in  a  non-jury  case  is  the  docket  entry 
and  that  there  can  be  no  valid  judgment  without  such  entry."  The 
statutes  generally  require  that  the  justice  enter  the  judgment  in  his 
docket,  or  record  it,''^  but  a  failure  to  do  so  will  not  vitiate  the  judg- 


see  McGill  v.  Rothgeb,  45  111.  App.  511. 
And  see  generally  the  title  "Arrest 
of  Judgment." 

[c]  The  payment  of  jury  fees  is  not 
a  condition  precedent  to  the  rendition 
and  entry  of  judgment.  Robinson  v. 
Kious,  4  Ohio  St.  593. 

[d]  If  the  judgment  entered  does 
not  dispose  of  the  case  as  to  all  the 
defendants,  the  justice  has  power  at 
a  later  term  to  enter  a  proper  judg- 
ment. Young  V.  Pfeiffer  (Tex.  Civ. 
App.),  30  S.  W.  94.  But  see  Trevathan 
V.  Caldwell,  4  Heisk.  (Tenn.)  535,  hold- 
ing the  judgment  having  been  rendered 
as  to  one  party  only,  it  will  be  pre- 
sumed that  the  action  was  dismissed 
as  to  the  other. 

[e]  Judgment  may  be  entered  upon 
a  majority  verdict  of  a  jury  if  the 
parties  consent.  Snow  v.  Hardy,  3 
Minn.   77. 

69.  Watson  v.  Davis,  19  Wend.  (N. 
T.)  371;  Gregory  v.  Trainer,  1  Abb. 
Pr.  (N.  Y.)  209;  Foster  v.  Penry,  77 
N.  C.  160. 

[a]  Where  a  cause  is  referred,  the 
parties  must  have  notice  of  the  time 
of  the  rendition  of  the  judgment.  At- 
wood  V.  York,  4  N.  H.  50;  Pierson  v. 
Pierson,  7  N.  J.  L.  125. 

[b]  A  verbal  announcement  that  he 
will  give  one  judgment  does  not  pre- 
vent a  justice  from  afterwards  render- 
ing another  judgment.  Hargrove  v. 
Turner,  108  Ga.  580,  34  S.  E.  1;  Nash- 
ville, C.  &  St.  L.  R.  V.  Brown,  3  Ga. 
App.  561,  60  S.  E.  319;  Robertson  t'. 
Donelan,  138  Ky.  149,  127  S.  W.  754, 
Ann.  Cas.  1912A,  1280. 

70.  See  infra,  this  section. 

71.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84;  Rowe  v.  Arring- 
ton,  1  Ala.  App.  633,  56  So.  8.  Cal. 
Lynch  v.  Kelly,  41  Cal.  232;  June  v. 
Superior  Court,  16  Cal.  App.  126,  116 
Pac.  293.  Colo.— Corthell  v.  Mead,  19 
Colo.  386,  35  Pac.  741.  Ga.— Ryals  v. 
McArthur,   92   Ga.   378,   17  S.  E.   350; 
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Constitution  Publishing  Co.  v.  Dean,  11 
Ga.  App.  361,  75  S.  E.  335.  Ind. 
Martin  v.  Pifer,  96  Ind.  245.  Kan. 
Conwell  r.  Kuykendall,  29  Kan.  707. 
Ky.— ^See  Robertson  v.  Donelan,  138  Ky. 
149,  127  S.  W.  754,  Ann.  Cas.  1912A, 
1280.  Me.— Matthews  v.  Houghton,  11 
Me.  377.  Mich. — Tacoma  v.  Nyenhuia, 
3  60  N.  W.  529;  Hickey  v.  Hinsdale,  8 
Mich.  267,  77  Am.  Dec.  450.  Mo. 
Carter  v.  Louisiana  Purchase  Exp.  Co., 
224  Mo.  App.  530.  102  S.  W.  6;  Drake 
V.  Bagley,  69  Mo.  App.  39.  N.  Y. 
Fish  V.  Emerson,  44  N.  Y.  376;  Hall 
t.  Tuttle,  6  Hill  38,  40  Am.  Dec.  382. 
Ohio.— Fairchild  v.  Keith,  29  Ohio  St. 
156;  Stallcup  V.  Baker,  18  Ohio  St. 
544.  Tex. — Burns  r.  Skelton,  29  Tex. 
Civ.  App.  453,  68  S.  W.  527.  Wash. 
Mundy  v.  Kern,  74  Wash.  477,  133  Pac. 
1035;  McCoy  V.  Bell,  1  Wash.  504,  20 
Pac.  595.  W.  Va.— Cincinnati,  P.  B. 
S.  &  P.  Packet  Co.  v.  Bellville,  55  W. 
Va.  560,  47  S.  E.  301. 

[a]  A  justice's  judgment  is  ren- 
dered when  he  announces  his  decision 
and  not  when  the  judgment  is  entered. 
Rowe  V.  Arrington,  1  Ala.  App.  633, 
56  So.  8. 

72.  Nashville,  C.  &  St.  L.  R.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319; 
Crystal  v.  Trimball,  11  Ohio  N.  P. 
(N.  S.)  667.  Compare  Scott  v.  Bedell, 
108  Ga.  205,  33  S.  E.  903;  Gittens  v. 
Whelchel,  12  Ga.  App.  141,  76  S.  E. 
1051. 

[a]  A  mere  verbal  announcement 
of  the  conclusion  he  has  reached  at 
the  close  of  a  trial  is  not  a  judgment. 
There  must  be  a  written  judgment 
actually  entered  on  the  docket  during 
the  term;  or  if  no  judgment  is  en- 
tered during  the  term,  a  judgment  an- 
nounced in  term  and  transcribed  after 
adjournment.  Nashville,  C.  &  St.  L. 
R.  V.  Brown,  3  Ga.  App.  561,  60  S.  E. 
319.  And  see  Crystal  v.  Trimball,  11 
Ohio  N.  P.   (N.  S.)   667. 

73.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Eep. 
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ment,^*  unless  the  statute  expressly  so  provides/'  especially  where  he 
indorses  a  memorandum  of  it  on  his  minutes,^^  Where  it  is  regarded 
as  a  merely  ministerial  act,  the  duty  of  entering  the  judmgent  may 
be  delegated  to  another,  but  the  entry  must  be  made  in  the  justice's 
name  and  by  his  direction.''^ 

b.  Time  of  Rendition  and  Entry.  —  The  general  rules  as  to  the  time 
when  judgment  shall  be  rendered  apply  to  judgments  of  a  justice  of 
the  peace/®  except  as  limited  by  statutes,  which  generally  prescribe 


111,  36  L.  E.  A.  84.  Cal.— June  v. 
Superior  Court,  16  Cal.  App.  126,  116 
Pac.  293.  Colo.— Corthell  v.  Mead,  19 
Colo.  386,  35  Pac.  741.  Ky.— Robert- 
son V.  Donelan,  138  Ky.  149,  127  S.  W. 
754,  Ann.  Cas.  1912A,  1280.  Mich. 
Hickey  v.  Hinsdale,  8  Mich.  267,  77 
Am.  Dec.  450.  Miss. — Brian  r.  David- 
son, 25  Miss.  213.  N.  J.— Stokes  v. 
Schlacter,  66  N.  J.  L.  247,  49  Atl.  556; 
Seward  v.  Falkerson,  3  N.  J.  L.  977. 
N.  Y.— Fish  V.  Emerson,  44  N.  Y.  376. 
N.  C— Hamilton  v.  Parrish,  12  N.  C. 
415.  Tenn. — Hollins  &  Co.  f.  Johnson, 
3  Head  346.  Tex. — Burrow  v.  Brown, 
59  Tex,  457.  Vt.— Ellsworth  v.  Learned, 
21  Vt,  535.  Wis.— Benaway  v.  Bond, 
2  Pinn.  449,  2  Chand.  110,  54  Am. 
Dec.  147. 

[a]  But  see  Maybin  v.  Virgin,  1 
Hill  (S.  C.)  420,  holding  that  justices' 
courts  not  being  courts  of  record 
justices  of  the  peace  are  not  required 
to  keep  a  record  of  their  judgments, 
and  that  if  they  did  they  would  be 
considered  as  personal  memoranda. 

[b]  Judgment  will  be  presumed  to 
have  been  entered  unless  the  contrary 
is  made  to  appear.  Hiekev  v.  Hins- 
dale, 8  Mich.  267,  77  Am.  Dec.  450. 

[c]  Mandamus  to  compel  entry  will 
lie.  June  f.  Superior  Court,  16  Cal. 
App.  126,  116  Pee.  293.  See  generally 
the  title  "Mandamus."    ' 

74.  Hickey  v.  Hinsdale,  8  Mich.  267, 
77  Am.  Dec.  450.  See  also  Coleman 
V.  Roberts,  113  Ala.  323,  21  So.  449, 
59  Am.  St.  Rep.  Ill,  36  L.  R.  A 
84;  and  cases  cited  supra,  and  infra, 
this  section.  But  see  Ellsworth  v. 
Learned,  21  Vt,  535,  holding  statute 
peremptory  when  compliance  is  pos- 
sible. 

[a]  Statute  So  Provides.— Drake  v. 
Bagley,  69  Mo.  App.  39. 

Verdict  as  a  judgment  see  infra,  III, 
M,  6,  d. 

75.  June  v.  Superior  Court,  16  Cal. 
App.    126,     116     Pac.     293.       Compare 


Lynch  v.  Kelly,  41  Cal.  232,  before  the 
statute. 

76.  Humphrey  v.  Rising,  29  App. 
Div.  83,  51  N.  Y,  Supp.  384;  O'Reilly 
V.  Block,  23  N.  Y.  Supp.  670. 

77.  Ind. — Hopper  v.  Lucas,  86  Ind. 
43.  Mo. — Cabanne  v.  Spaulding,  14  Mo. 
App.  312.  N.  C. — Reeves  v.  Davis,  80 
N.  C.  209,  holding  that  record  of 
entry  need  not  be  in  the  handwriting 
of  the  justice. 

[a]  By  Justice's  Clerk. — Cabanne  v. 
Spaulding,  14  Mo.  App.  312. 

[b]  The  plaintiff  or  his  attorney 
may  enter  a  judgment  on  a  verdict. 
Levadas  v.  Beach,  119  Ga.  613,  46  S. 
E.  864;  Scott  V.  Bedell,  108  Ga.  205, 
33   S.   E.   903. 

[c]  Where  Justice  Is  Dead.— The 
clerk  of  the  court  may  enter  up  judg- 
ment from  the  justice 's  minutes  when 
the  justice  has  deceased  and  the  min- 
utes are  filed  with  the  clerk  of  com- 
mon pleas.  Carlisle  v.  Thompson,  5 
N.  H.  411. 

As  to  form  of  judgment  and  entry, 
see  infra,  III,  M,  6,  d  and  e. 

As  to  signature  of  justice,  see  infra, 
III,  M,  6,  e. 

78.  See  generally  the  title  "Judg- 
ments. ' ' 

[a]  Judgment  rendered  before  is- 
suance of  summons  is  void.  Holmes  v. 
Cole,  95  Mich.  272,  54  N.  W.  761.  As 
to  necessity  for  jurisdiction,  see  supra, 
III,  M,  1. 

[b]  A  judgment  rendered  before 
the  return  day  of  the  summons  and 
before  the  defendant  is  notified  to  ap- 
pear is  void.  Ga. — Warfield  v.  Ivey,  59 
Ga.  603;  Mitchell  v.  Braswell.  59  Ga. 
532.  Kan.— Briggs  v.  Tye,  16  Kan.  285. 
Me.— Crosby  v.  Boyden,  33  Me.  368. 
N.  Y.— Sagendorph  v.  Shult,  41  Barb. 
102.  Wis.— French  v.  Ferguson,  77 
Wis.  121,  45  N.  W.  817. 

[c]  A  judgment  rendered  on  the 
day  the  warrant  was  returned  before 
the   day   set    for    trial    is    erroneous. 

Vol.  xvni 


98 


JUSTICES  OF  THE  PEACE 


when  the  justice  must  render  and  enter  judgment  after  a  trial  on 
the  merits/^  If  the  trial  is  had  without  a  jury,  the  justice  is  re- 
quired to  render  and  enter  judgment  at  the  close  of  the  trial,^"  or 
Avithin  a  specified  time  after  the  submission  of  the  case  for  final  judg- 
ment,*^ excepting  in  those  cases  where  judgment    is    confessed,*^    or 


Glover    v.    Holman,    3    Heisk,    (Tenn.) 
519. 

[d]  Where  the  summons  is  return- 
able forthwith  the  justice  may  render 
judgment  on  the  return  of  the  writ 
and  need  not  wait  until  the  close  of 
the  business  dav.  Hunter  v.  Roach, 
1  Penne.   (Del.)   265,  40  Atl.  192. 

[e]  Rendition  of  judgment  "while 
counsel  is  summing  up  the  case  is  im- 
proper. Prentiss  V.  Sprague,  1  Hilt. 
(N.  Y.)   428. 

[f]  Where  Cause  Is  Continued. — (1) 
A  justice  of  the  peace  cannot  render 
judgment  on  a  day  other  than  that  to 
which  the  case  stands  continued  unless 
both  parties  appear  and  participate  in 
the  trial.  Perkins  v.  Westinghouse  Air 
Brake  Co.  (Del.  Ch.),  87  Atl.  1027; 
Lynch 's  Exr.  v.  Hill,  4  Harr.  (Del.) 
Si2;  People  ex  rel.  Dota  v.  McKav, 
Howell  N.  P.  (Mich.)  103.  (2)  But 
a  judgment  rendered  during  the  con- 
tinuance is  erroneous  but  not  absolute- 
ly void.  Field  v.  Peel,  122  Ga.  503, 
50  S.  E.  346. 

[g]  Before  adjournment  of  court 
the  judgment  of  the  justice  should  be 
entered  on  the  docket.  But  neglect 
tc  enter  it  would  constitute  but  mere 
error  or  irregularity  in  the  exercise  of 
jurisdiction,  not  affecting  the  validity 
of  the  judgment  when  drawn  in  ques- 
tion collaterally.  Coleman  v.  Roberts, 
113  Ala.  323,  21  So.  449,  59  Am.  St. 
Rep.  Ill,  36  L.  R.  A.  84. 

79.  See  generally  the  statutes,  and 
Leutzey  v.  Herchelrode,  20  Ohio  St. 
334,  holding  that  the  provisions  of  the 
code  do  not  apply  to  actions  of  forcible 
entry  and  detainer. 

[a]  Effect  of  Delay.— (1)  A  delay 
in  rendering  judgm.ent  beyond  the  time 
limited  in  the  statute  therefor  works 
a  discontinuance  of  the  action.  Dunlap 
V.  Robinson,  12  Ohio  St.  530;  Nichol- 
son V.  Roberts,  6  Ohio  Dee.  233.  (2) 
And  the  justice  should  render  a  judg- 
ment of  dismissal  without  prejudice  to 
a  new  action.  Eaton  v.  French,  23 
Ohio  St.  560. 

80.  American  T.  F.  Co.  v.  Justice's 
Court,  133  Cal.  319,  65  Pac.  742,  978; 
Heinlen  v.  Phillips,  88  Cal.  557,  26  Pac. 
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366  (but  for  present  law  in  California 
see  Code  Civ.  Proc,  §892);  Sluga  v. 
Walker,  9  N.  D.  108,  81  N.  W.  282. 

[a]  Entry  within  a  reasonable  time 
and  without  unreasonable  delay  is  re- 
quired under  the  most  liberal  construc- 
tion of  this  statute.  Sluga  v.  Walker, 
9  N.  D.  108,  81  N.  W.  282. 

81.  Mich. — Weaver  v.  Lammon,  62 
Mich.  366,  28  N.  W.  905;  Brady  v. 
Taber,  29  Mich.  199.  Mo.— Drake  v. 
Bagley,  69  Mo.  App.  39;  Cella  v. 
Schnairs,  42  Mo.  App.  316.  Neb. — Cal- 
land  V.  Wagner,  86  Neb.  755,  126  N. 
W.  375.  N.  Y.— Carey  v.  Kreizer,  26 
Misc.  755,  57  N.  Y.  Supp.  79.  Wis. 
Wheeler  v.  Hall,  42  Wis.  573. 

[a]  In  computing  time,  where  the 
statute  requires  entry  of  judgment 
"on  or  by  the  fourth  day  thereafter, 
both  days  inclusive,"  the  day  of  the 
trial  and  the  day  of  the  judgment 
must  be  included.  Calland  v.  Wagner, 
86  Neb.  755,  126  N.  W.  375,  following 
Stewart  v.  Waite,  19  Kan.  218. 

[b]  The  time  does  not  commence  to 
run  (1)  until  final  submission  of  the 
cause.  Keely  Institute  f.  Riggs,  5  Neb. 
(Unof.)  612,  99  N.  W.  833.  See  also 
Cella  r.  Schnairs,  42  Mo.  App.  316,  321. 
(2)  Where  a  justice  of  the  peace  re- 
serves his  decision  in  order  that  parties 
may  file  briefs  the  case  is  not  before 
him  for  decision  within  the  statute. 
Babin  r.  Ensley,  14  App.  Div.  548,  43 
N.  Y.  Supp.  849.  (3)  And  the  same 
is  true  where  the  case  is  postponed 
for  final  summing  up  by  attorneys. 
Heidenheimer  v.  Wilson,  31  Barb.  (N. 
Y.)    636. 

[c]  If  the  last  day  is  Sunday  judg- 
ment may  be  rendered  on  Monday. 
Hodgson  V.  Banking  House,  9  Mo.  App. 
24;  Huber  v.  Ehlers,  76  App.  Div. 
602,  79  N.  Y.  Supp.  150.  Contra,  Har- 
rison V.  Sager,  27  Mich.  476. 

[d]  Continuance. — Under  a  statute 
providing  that  whenever  a  justice  shall 
take  time  to  consider  a  cause  sub- 
mitted, he  shall  continue  the  same  for 
a  certain  period,  he  may  make  several 
successive  continuances  of  the  stated 
time.     Wheeler  v.  Hall,  42  Wis.  573. 

82.  Burchett    V.     Casady,     18    Iowa 
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where  the  plaintiff  is  nonsuited,  or  he  discontinues  or  withdraws  his 
action,'^  or  where  property  has  been  attached  or  the  defendant  has 
been  arrested,^*  when  judgment  must  be  rendered  immediately  after 
the  close  of  the  trial;  and  if  a  trial  by  jury  is  had,  the  justice  is 
usually  required  to  enter  or  to  render  and  enter  judgment  immediately 
on  the  rendition  of  verdict. ^^  In  construing  these  statutes  requiring 
judgment  to  be  rendered  forthwith  or  immediately,  some  courts  hold 
to  a  literal  construction,^^  while  others  give  the  statute  a  liberal 
interpretation.^^     A  justice  before  whom  a  cause  is  tried  may  con- 


342;  Traffarn  v.  Getman,  49  Hun  611, 
3  N.  Y.  Supp.  867,  19  N.  Y.  St.  295. 

83.  Kuklo  V.  Kleis,  50  Hun  600,  2 
N.  Y.  Supp.  358. 

84.  Westover  &  Co.  v.  Van  Dorn 
Iron  &  W.  Co.,  70  Neb.  415,  97  N.  W. 
598;  Huff  v.  Babbott,  14  Neb.  150,  15 
N.  W.  230;  Eeed  v.  Mott,  2  Neb. 
(Unof.)   450,  89  N.  W.  277. 

85.  la. — Knox  v.  Nicoli,  97  Iowa 
687,  66  N.  W.  876.  Mich.— Alt  v. 
Lalone,  54  Mich.  302,  20  N.  W.  53. 
Minn. — Sorenson  v.  Swenson,  55  Minn. 
58,  56  N.  W.  350,  43  Am.  St.  Rep. 
472.  Neb.— Austin  v.  Brok,  16  Neb. 
642,  21  N.  W.  437;  Thompson  r.  Church, 

13  Neb.  287,  13  N.  W.  626.  Ner. 
Fugitt  V.  Cox,  2  Nev.  370.  H.  Y. 
Kline  v.  Harding,  43  App.  Div.  1,  59 
N.  Y.  Supp.  470;  Sweet  v.  Marvin,  2 
App.  Div.  1,  37  N.  Y.  Supp.  442,  72 
N.  Y.  St.  497.  N.  D.— Massett  v. 
Schaffner,  31  N.  D.  579,  154  N.  W. 
653;  In  re  Dance,  2  N.  D.  184,  49 
N.  W.  733,  33  Am.  St.  Rep.  768.  Wis. 
"Wheeler  v.  Hall,  42  Wis.  573;  Perkins 
f.  Jones,  28  Wis.  243. 

[a]  Although  there  Is  a  delay  of  a 
few  hours  after  rendition  of  verdict,  a 
judgment  entered  on  the  same  day  is 
entered  forthwith.  Massett  v.  Schaff- 
ner, 31  N.  D.  579,  154  N.  W.  653. 

86.  Hull    V.    Mallory,    56    Wis.    355, 

14  N.  W.  374.  And  see  Worley  v. 
Shong,  35  Neb.  311,  53  N.  W.  72,  giv- 
ing a  strict  construction  in  a  jury 
case,  while  Huff  v.  Babbott,  14  Neb. 
150,  15  N.  W.  230,  gives  a  liberal  con- 
struction in  a  case  tried  before  a  jus- 
tice where  defendant's  property  is  at- 
tached. 

87.  See  cases  cited  below. 

[a]  The  justice  may  enter  Judg- 
ment within  a  reasonable  time  under 
all  the  conditions  of  the  case.  Ind. 
Martin  v.  Pifer,  96  Ind.  245.  la.— Knox 
V.  Nicoli,  97  Iowa  687,  66  N.  W.  876; 
Burchett  v.  Casady,  18  Iowa  342.  Minn. 


Sorenson  v.  Swensen,  55  Minn.  58,  56 
N.  W.  350,  43  Am.  St.  Rep.  472.  N.  Y. 
Sweet  V.  Marvin,  2  App.  Div.  1,  37 
N.  Y.  Supp.  442,  72  N.  Y.  St.  497; 
Tousley  v.  Mowers,  14  Misc.  125,  35 
N.  Y.  Supp.  855,  70  N.  Y.  St.  331. 
N.  D. — Peterson  v.  Hansen,  15  N.  D. 
198,  107  N.  W.  528;  Sluga  v.  Walker, 
9  N.  D.  108,  81  N.  W.  283. 

[b]  The  justice  must  render  judg- 
ment in  a  short  time  and  before  taking 
up  new  business.  Huff  v.  Babbott,  14 
Neb.  150,  15  N.  W.  230. 

[e]  Jury  and  Non-Jury  Cases  Dis- 
tinguished.— (1)  When  the  trial  is  had 
before  a  jury,  the  verdict  determines 
for  whom  judgment  shall  be  rendered 
and  the  justice  cannot  enter  judgment 
the  following  day.  Worley  v.  Shong, 
35  Neb.  311,  53  N.  W.  72;  Austin  v. 
Brok,  16  Neb.  642,  21  N.  W.  437. 
(2)  But  when  the  case  is  tried  before 
the  justice  himself,  he  may  require 
time  to  consider  the  evidence  before 
rendering  a  judgment  and  he  may 
therefore  delay  a  few  hours  in  render- 
ing judgment  although  the  statute 
states  he  shall  immediately  render 
judgment.  Huff  v.  Babbott,  14  Neb. 
150,   15   N.  W.   230. 

[d]  If  the  jury  render  a  verdict 
late  at  night,  when  the  justice  is  tired 
and  worn  out,  he  may  enter  judgment 
the  following  morning.  Knox  v.  Nicoli, 
97  Iowa  687,  66  N.  W.  876;  Burchett 
f.  Casady,  18  Iowa  342;  Goodrich  v. 
Sullivan,  1  Thomp.  &  C.  (N.  Y.)  191; 
Sweet  V.  Margin,  2  App.  Div.  1,  37 
N.  Y.  Supp.  442,  72  N.  Y.  St.  497 
(citing  cases);  Tousley  v.  Mowers,  14 
Misc.  125,  35  N.  Y.  Supp.  855,  70  N. 
Y.  St.  331.  'Contra,  Worley  v.  Shong, 
35  Neb.  311,  53  N.  W.  72,  where  the 
verdict   was   rendered   at   8:25   p.   m. 

[e]  If  the  court  is  engaged  at  the 
time  of  the  rendering  of  verdict  in 
the  trial  of  another  case  it  may  write 
up  the  judgment  afterwards.  Soren- 
son V.  Swensen,  55  Minn.  58,  56  N.  W. 
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tinue  the  case  to  some  definite  day  for  judgment,  if  the  statute  does 
not  limit  the  time  vnthin  which  he  shall  render  judgment ;««  or  if  the 
parlies  consent  thereto.^' 

If  the  justice  of  the  peace  renders  his  judgment  at  an  unauthor- 
ized time,  the  judgment  so  rendered  is  void,»°  or  at  the  very  least  void- 


S50,  43  Am.  St.  Rep.  472.  See  also 
Hargrove  v.  Turner,  108  Ga.  580,  34 
S.  E.  1. 

ff]  If  a  verdict  is  rendered  on 
Sunday  or  holiday,  the  justice  cannot 
render  judgment  until  Monday  as  he 
can  transact  no  business  on  Sunday  ex- 
cept to  receive  a  verdict.  Allen  v. 
Godfrey,  44  N.  Y.  433.  And  see  Bur- 
chett  V.  Casadv,  18  Iowa  342.  Contra, 
Thompson  v.  Church,  13  Neb.  287,  13 
N.  W.  626;  Smith  v.  Bahr,  62  Wis. 
244,  22  N.  W.  438;  Wearne  v.  Smith, 
32  Wis.  412;  Perkins  v.  Jones,  28  Wis 
243. 

88.  Cal.— American  T.  F.  Co.  t\  Jus- 
tice's Court,  133  Cal.  319,  65  Pac.  742, 
678,  under  statute  requiring  entering 
of  judgment  at  the  close  of  trial.  For 
present  law  in  California,  see  Code  Civ. 
Proc,  §892.  m.— Hall  v.  Reber,  36  111. 
483;  Colwell  v.  Swick,  190  111.  App. 
369;  Sear  v.  Emerson  &  Co.,  160  111. 
App.  276.  N.  J. — Edwards  v.  Hanee, 
12  N.  J.  L.  108;  Clark  v.  Read,  5  N. 
J.  L.  486.  N.  C. — Reeves  v.  Davis,  80 
N.  C.  209.  N.  D.— Sluga  v.  Walker, 
9  N.  D.  108,  81  N.  W.  282,  under  a 
statute  requiring  entry  at  close  of  the 
trial.  Ore. — Saunders  v.  Pike,  6  Ore. 
SI  2.  Pa.— Fessler  v.  Sharp,  7  Pa.  Dist. 
652. 

fa]  An  Indefinite  continuance  for 
;iudgment  will  deprive  the  justice  of 
jurisdiction  and  a  judgment  subse- 
quently rendered  is  void,  (1)  in  some 
jurisdictions  (Colwell  v.  Swick,  190 
til.  App.  369;  Murray  f.  Churchill,  86 
111.  App.  480;  Sluga  f.  Walker,  9  N. 
D.  108,  81  N.  W.  282;  In  re  Dance, 
2  N.  D.  184,  49  N.  W.  733,  33  Am. 
St.  Rep.  768),  (2)  but  not  in  others 
and  a  valid  judgment  may  be  subse- 
quently rendered  upon  notice  to  the 
parties  before  the  time  of  rendition. 
Mich. — Troy  v.  Rodgers,  162  Mich.  28, 
127  N.  W.  31.  N.  J. — Semple  v.  Pres- 
byterian Church,  8  N.  J.  L.  60.  Ore. 
Saunders  v.  Pike,  6  Ore.  312.  Pa. 
Fessler  v.  Sharp,  7  Pa.  Dist.  652;  Les- 
lie V.  Tnnes,  3  Pa.  Dist.  689;  Borough 
of  Lehighton  v.  Gombert,  7  North.  Co. 
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169.     Tenn. — Hubbard  v.  Birdwell,  11 

Humph.   220. 

As  to  continuances  generally,  see 
supra,  III,  L,  1,  c,  (II). 

89.  Westover  &  Co.  v.  Van  Dorn  I. 
W.  Co.,  70  Neb.  415,  97  N.  W.  598; 
Reed  v.  Mott,  2  Neb.  (Unof.)  450,  89 
N.  W.  277. 

90.  Ga. — Baker  f.  Thompson,  89  6a. 
486,  15  S.  E.  644;  Freeman  v.  Gaither, 
76  Ga.  741;  White  v.  Mandeville,  72 
Ga.  705;  Reed  v.  Thomas,  66  Ga.  595. 
ni. — Murray  v.  Churchill,  86  111.  App. 
480.  Ind. — Burton  v.  McGregor,  4  Ind. 
550,  distinguished  in  Martin  v.  Pifer, 
96  Ind.  245.  la.— Worrall  v.  Chase  & 
Co.,  144  Iowa  665,  123  N.  W.  338; 
Tomlinson  v.  Litze,  82  Iowa  32,  47 
N.  W.  1015,  31  Am.  St.  Rep.  458; 
Harper  t'.  Albee,  10  Iowa  389;  Guthrie 
r.  Humphrey,  7  Iowa  23.  Mich. — Weav- 
er V.  Lammon,  62  Mich.  366,  28  N.  W. 
905;  Brady  v.  Taber,  29  Mich.  199; 
Harrison  v.  Sager,  27  Mich.  476;  Sager 
r.  Harrison,  2  Mich.  N.  P.  90.  Mo. 
Stroeh  v.  Doggett  Dry  Goods  Co.,  65 
Mo.  App.  103.  Neb. — Worley  v.  Shong, 
35  Neb.  311,  53  N.  W.  72;  Fox  v. 
Meacham,  6  Neb.  530;  Young  v.  Joseph 
Bros.,  5  Neb.  (Unof.)  559,  99  N.  W. 
522.  N.  Y.— Beattie  v.  Qua,  15  Barb. 
]32;  Bissell  v.  Bissell,  11  Barb.  96; 
Kline  v.  Harding,  43  App.  Div.  1,  59 
N.  Y.  Supp.  470;  Catlin  v.  Rundell, 
1  App.  Div.  157,  37  N.  Y.  Supp.  979, 
73  N.  Y.  St.  521;  Cohen  v.  Weill,  32 
Misc.  198,  65  N.  Y.  Supp.  695;  Lam- 
bert V.  Saloman,  28  Misc.  562,  59  N.  Y. 
Supp.  676;  Mulligan  V.  Cox,  26  Misc. 
709,  56  N.  Y.  Supp.  797;  Beardsley 
v.  Pope,  11  Misc.  117,  32  N.  Y.  Suup. 
926,  66  N.  Y.  St.  351.  N.  D.— See 
In  re  Dance,  2  N.  D.  184,  49  N.  W. 
733,  33  Am.  St.  Rep.  768,  statute  is 
mandatory.  Pa. — Gill  v.  Wagner,  20 
Pa.  Co.  Ct.  333;  Fessler  v.  Sharp,  7 
Pa.  Dist.  652.  Tex.— See  Braidfoot  v. 
Tavlor,  1  White  &  W.  Civ.  Cas.,  §174. 
wis.— Smith  V.  Bahr,  62  Wis.  244,  22 
N.  W.  438;  Hull  v.  Mallory,  56  Wis. 
355,  14  N.  W.  374;  Wearne  v.  Smith, 
32  Wis.  412;  McNamara  v.  Specs,  25 
Wis.  539. 
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able,»^  unless  the  parties  consent  thereto,^'  though  the  statute  has  been 
held  to  be  directory  only.^^  But  if  the  judgment  is  rendered  and  pub- 
licly announced  within  the  statutory  period,  the  statute  is  substantially 
complied  with  although  the  judgment  is  not  entered  in  the  justice's 
docket  until  later.^*  A  judgment  entered  on  Sunday  is  void,'^  except 
where  based  on  a  verdict  rendered  on  that  day.®® 

e.  Place  of  Rendition  and  Entry.  — The  justice  must  render  judg- 
ment at  the  legal  place  for  holding  court,®^  and  in  open  court,  when 
the  parties  are  present  or  have  an  opportunity  to  be  present,^^  but 


[a]  The  Justice  loses  jurisdiction 
if  h6  fails  to  render  judgment  with- 
in the  statutory  time.  Mich. — Brady 
V.  Taber,  29  Mich.  199.  Neb.— Best 
V.  Stewart,  48  Neb.  859,  67  N.  W. 
881.  N.  Y.— Watson  v.  Davis,  19 
Wend.  371.  Ohio. — Nicholson  v.  Rob- 
erts, 6  Ohio  Dec.   233. 

91.  la.  —  Burchett  v.  Casady,  18 
Iowa  342.  Ohio.— Eaton  v.  French,  23 
Ohio  St,  560;  Dunlap  v.  Robinson,  12 
Ohio  St.  530;  Robinson  v.  Kious,  4 
Ohio  St.  593.  Okla.— Ellis  v.  Akers, 
32  Okla.  96,  121  Pac.  258. 

92.  la. — Worrall  v.  Des  Moines  Re- 
tail Grocers'  Assn.,  157  Iowa  385,  138 
N.  W.  481.  Minn.— Rucker  v.  Miller, 
50  Minn.  360,  52  N,  W.  958.  Mont. 
State  ex  rel.  Collier  v.  Houston,  36 
Mont.  178,  92  Pac.  476.  Neb.— West 
over  &  Co.  v.  Van  Dorn  Iron  Works 
Co.,  70  Neb.  415,  97  N.  W.  598;  Reed 
V.  Mott,  2  Neb.  (Unof.)  450,  89  N.  W 
277.  N.  Y.— Barnes  v.  Badger.  41  Barb. 
98;  Beardsley  r.  Pope,  11  Misc.  117, 
32  N.  Y.  Supp.  926,  66  N.  Y.  St.  351 
Ohio. — Robinson  v.  Kious,  4  Ohio  St. 
593;  Sanderson  v.  Pullman,  9  Ohio  Dec 
(Reprint)  175.  But  see  Nicholson  v. 
Roberts,  6  Ohio  Dec.  233,  holding  that 
the  agreement  of  the  parties  cannot 
change  the  statutory  limitation  of  time 
for  rendition  of  judgment  as  the  stat- 
ute is  mandatory. 

93.  American  T.  F.  Co.  v.  Justice's 
Court,  133  Cal.  319,  65  Pac.  742,  978; 
Heinlen  v.  Phillips,  88  Cal.  557,  26  Pac. 
366  (criticized  in  Sluga  v.  Walker,  9 
N.  D.  108,  81  N.  W.  282,  as  being 
wrong  in  principle  and  contrary  to 
weight  of  authority  because  based  or. 
the  rule  obtaining  in  courts  of  gen- 
eral jurisdiction);  Reilly  v.  Cooper,  119 
111.  App.  347,  construing  California, 
statute. 

94.  Ga.— Gittens  v.  Whelchel,  12  Ga. 
App.  141,  76  S.  E.  1051;  Scott  v.  Bedell, 
108  Ga.  205,  33  S.  E,  903.     But  com 


pare  Nashville,  C.  &  St.  L.  R.  v.  Brown, 
3  Ga.  App.  561,  60  S.  E.  319.  Ind. 
Cottrell  V.  Cottrell,  126  Ind.  181,  25 
N.  E.  905;  Martin  v.  Pifer,  96  Ind.  245. 
Kan.— Conwell  v.  Kuykendall,  29  Kan. 
707.  Mo. — Wissman  v.  Meagher,  115 
Mo.  App.  82,  91  S.  W.  448;  Drake  V. 
Bagley,  69  Mo.  App.  39  (under  express 
statute);  Pohle  v.  Dickmann,  67  Mo, 
App.  381;  Stroeh  v.  Doggett  Dry-Goods 
Co.,  65  Mo.  App.  103;  Herwick  V. 
Koken  Barber  Supply  Co.,  61  Mo.  App. 
454.  But  see  Young  v.  Kellman,  10 
Mo.  App.  589,  holding  that  failure  to 
enter  judgment  within  the  statutory 
time  operates  as  a  discontinuance 
N,  Y.— Stephens  f.  Santee,  49  N.  Y. 
35;  Fish  v.  Emerson,  44  N.  Y.  376; 
Hall  V.  Tuttle,  6  Hill  38,  40  Am.  Dec. 
382.  Compare  Watson  v.  Davis,  19 
Wend.  371.  W.  Va. — Cross  v.  Gall,  65 
W.  Va.  276  64  S.  E.  533;  Packet  Co 
r.  Bellville,  55  W.  Va.  560,  47  S.  E. 
301. 

[a]  A  statute  requiring  the  justice 
to  "render  judgment  and  enter  it  in 
his  docket  book  within  four  days," 
etc.,  is  mandatory  as  to  the  rendition 
of  the  judgment  but  directory  only  as 
to  the  entry  thereof.  Fish  v.  Emerson, 
44  N.  Y.  376. 

95.  Hemmens  v.  Bentley,  32  Mich. 
89;  Allen  i-.  Godfrey,  44  N.  Y.  433. 
See  14  Standard  Proc.  978.  But  see 
Hoagland  v.  Schnorr,  17  Ohio  St.  30. 

96.  See  supra,  this  section,  and 
Oakes  v.  School  Dist.  No.  9,  33  Vt. 
155. 

97.  Bowden  v.  Taylor,   81   Ga.  199, 
6   S.  E.   277;   Reed   r.   Thomas,  66   G^a. 
595;  Robertson  v.  Russell,  13  Ga.  App 
27,  78  S.  E.  682.     See  also  supra,  III, 
D,   1,  b. 

98.  Clark  v.  Read,  5  N.  J.  L.  486? 
Sluga  V.  Walker,  9  N.  D.  108,  81  N. 
W.  282.  See  Mowery  v.  Mertz,  15  Pa 
Dist,  346, 
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although  it  is  better  practice  to  make  his  entries  there  also,^®  it  is 
not  necessary  that  he  should  do  so,^  "Where  the  duty  to  enter  judg- 
ment is  regarded  as  ministerial,  it  may  be  entered  after  the  ex- 
piration of  the  justice's  term  of  office,  provided,  of  course,  it  was 
rendered  before  that  time.^ 

d.  Form  and  Sufficiency  of  Judgment.  —  (i.)  Generally.  —  The  gen- 
eral rules  governing  the  form  and  sufficiency  of  judgments  apply  to 
judgments  rendered  by  a  justice  of  the  peace,^  except  that  such 
judgments  are  not  subjected  to  the  same  strict  rule  of  accuracy  or 
technical  precision  as  are  judgments  in  courts  of  record,*  and  irreg- 


99.     Ryals  v.  McArthur,  92  Ga.  378, 
17  S.  E.  350   (limited  by  Nashville,  C. 
&  St.  L.  R.  V.  Brown,  3  Ga.  App.  561, 
60  S.  E.  319,  to  the  facts) ;  Bowden  v 
Taylor,  81  Ga.  199,  6  S.  E.  277. 

1.  Scott  V.  Bedell,  108  Ga.  205,  33 
S.  E.  903;  Ryals  v.  McArthur,  92  Ga. 
378,  17  S.  E.  350;  Bowden  v.  Taylor 
81  Ga.  199,  6  S.  E.  277. 

2.  Drake  v.  Bagley,  69  Mo,  App. 
39,  distinguishing  Gage  v.  Vail,  73  Mo. 
454,  on  the  ground  that  it  appeared 
in  that  case  that  the  justice  after  his 
term  had  expired  assumed  to  render 
and  enter  judgment.  See  15  Standari 
Pkoc.  1008. 

[a]  The  justice's  successor  may 
enter  judgment.  Adams  v.  Thompson, 
12  Ark.  670. 

8.  See  generally  the  title  "Judg 
ments. ' ' 

[a]  Agreement  of  Parties  Not  a 
Judgment. — In  an  action  before  a  jus- 
tice of  the  peace  where  trial  was  had 
without  jury  and  the  justice  entered 
upon  his  docket  an  agreement  of  the 
parties  as  to  the  dismissal  of  thf 
action,  payment  of  costs,  and  disposi- 
tion of  the  property  such  agreement 
though  signed  by  the  justice  does  not 
constitute  a  judgment.  Gunter  v 
Earnest,  68   Ark.   180,  56  S.  W.   876. 

[b]  It  is  not  necessary  to  state  in 
the  judgment  that  execution  is  to  issue 
thereon,  as  execution  issues  as  a  legal 
consequence  of  the  judgment.  Roberts- 
r.  Connelle,  71  Tex.  11,  8  S.  W.  626. 
See  15  Standard  Proc.  79. 

[c]  Whether  the  seal  of  the  justicp 
is  necessary  to  a  valid  judgment,  quaere, 
but  the  want  of  it  as  an  objection 
comes  too  late  after  verdict  in  an 
action  on  it.  Humphreys  v.  Buie,  1? 
N.  C.  378. 

[d]  In  actions  of  replevin  where 
plaintiff  recovers,  judgment  should  be 
in  the  alternative  for  a  return  of  the 
property  or  its  value  in  damages.    Lar- 
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son  V.  Johnson,  83  Minn.  351,  86  N.  W. 
350;  White  v.  Emblem,  43  W.  Va.  819, 
28  S.  E.  761. 

[e]     In  mechanic's  lion    cases,    the 
judgment  must  be  in  strict  conformity 
to    the    statute.     O'Brien   v.   Gooding, 
194   ni.   466,   62   N.    E.    898.      See   gen 
erally  the  title  "Mechanics*  Liens." 

[f  ]  Form  of  judgment  against  mak- 
er and  surety  under  the  Texas  statute, 
see  Kyle  v.  Richardson,  31  Tex.  Civ. 
App.  101,  71  S.  W.  399. 

4.  U.  S. — Deadrick  v.  Harrington, 
Hempst.  50,  7  Fed.  Gas.  No.  3,694b. 
Ala.— Bolin  v.  Sandlin,  124  Ala.  578, 
27  So.  464,  82  Am.  St.  Rep.  209;  Light- 
sey  V.  Harris,  20  Ala.  409.  Cal. — June 
V.  Superior  Court,  16  Cal.  App.  126,  116 
Pac.  293.  Del.— Elliott  v.  Morgan,  S 
Harr.  316.  111.— County  Court  of 
Madison  Co.  v.  Rutz,  63  111.  65;  Hop- 
kins V.  Walter,  11  HI.  543;  Kopperl 
1-.  Nagy,  37  111.  App.  23.  Miss.— Lad- 
nier  v.  Ladnier,  64  Miss.  368,  1  So. 
492.  Mo. — Hazeltine  v.  Reusch,  51  Mo. 
50.  N.  J.— Smith  v.  Miller,  8  N.  J.  L. 
175,  14  Am.  Dec.  418;  Van  Houten  V. 
Beam,  3  N.  J.  L.  944;  Green  v.  Law- 
rence, 3  N.  J.  L.  848.  N.  Y.— Snyder 
r.  Schram,  59  How.  Pr.  404.  Ohio. 
Means  v.  Stephenson,  Tapp.  283.  Okla. 
Fooshee  r.  Smith,  34  Okla.  247,  124 
Pac.  1070.  Pa. — Eavenson  v.  Zollers, 
6  Pa.  Co.  Ct.  138;  Grube  v.  Getz,  3 
Pa.  Co.  Ct.  124;  Nash  v.  Com.,  2  Com. 
PI.  239.  S.  D.— Haag  v.  Burns,  22  S. 
D.  51,  115  N.  W.  104.  Tenn.— Cowan, 
McClung  &  Co.  V.  Lowry,  7  Lea  620; 
Hubbard  v.  Birdwell,  11  Humph.  220; 
Anderson  v.  Kimbrough,  5  Coldw.  260. 
Tex. — Davis  v.  Rankin,  50  Tex.  279; 
San  Antonio,  etc.  R.  Co.  v.  Thigpen 
(Tex.  Civ.  App.),  57  S.  W.  66;  Davis 
V.  Bargas,  12  Tex.  Civ.  App.  59,  33 
S.  W.  548.  Wis.— Beemis  v.  Wylie,  19 
Wis.  318. 

[a]     Judgments  taken  before  justices 
of  the  peace  are  to  be  liberally  con- 
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ularities  or  defects  in  form  will  not  invalidate  them,*  if  they  are 
reasonably  certain  and  intelligible.^  In  determining  the  sufficiency 
of  a  judgment,  reference  may  be  had  to  the  whole  record.''  No  formal 
order  for  judgment  is  necessary.^ 


strued  because  of  the  unlearned  charac- 
ter of  the  men  who  frequently  fill  that 
cfiiee  and  because  the  judge  in  enter- 
ing the  judgment  is  performing  a  pure- 
ly clerical  duty.  Swain  v.  Gilder,  61 
Miss.  667. 

[b]  A  justice's  judgment  is  tested 
by  substance  ratber  than  form,  and 
much  less  technicality  is  required  in 
such  judgments  than  in  those  of  courts 
of  record.  Haag  v.  Burns,  22  S.  D. 
51,  115  N.  W.  104. 

As  to  form  and  sufficiency  of  entry 
and  record,  see  mfra,  III,  M,  6,  e. 

5.  U.  S. — Deadrick  v.  Harrington, 
Hempst.  50,  7  Fed.  Cas.  No.  3,694b. 
Ala.— Bolin  v.  Sandlin,  124  Ala.  578,  27 
So.  464,  82  Am.  St.  Rep.  209;  Lightsey 
V.  Harris,  20  Ala.  409.  111.— Kimball 
V.  Eiter,  25  111.  276;  Chicago  &  R.  I. 
R.  Co.  V.  Whipple,  22  111.  337;  Hor- 
ton  V.  Critchfield,  18  111.  133,  65  Am. 
Dec.  701;  Kopperl  v.  Nagy,  37  111. 
App.  23.  Ind. — Mavity  v.  Eastridge, 
67  Ind.  211;  Kennard  v.  Carter,  64  Ind. 
31.  Mich.— Holcomb  v.  Tift,  54  Mich. 
647,  20  N.  W.  627.  Minn.— Smith  v. 
Petrie,  70  Minn.  433,  73  N.  W.  155. 
Miss. — Ladnier  v.  Ladnier,  64  Miss. 
368,  1  So.  492;  Swain  v.  Gilder,  61 
Miss.  667.  Mo. — Stemmons  v.  Carey, 
57  Mo.  222;  Caldwell  v.  Fea,  54  Mo. 
55;  Meyer  v.  Singletary,  75  Mo.  App. 
481.  Neb.— Coad  v.  Read,  48  Neb.  40, 
66  N.  W.  1002.  N.  Y.— Fish  v.  Emer- 
son, 44  N.  Y.  376.  N.  C— Hargrove  v. 
Harris,  116  N.  C.  418,  21  S.  E.  916. 
Pa.— Grube  v.  Getz,  3  Pa.  Co.  Ct.  124. 
Tenn. — Elliott  &  Co.  v.  Jordan,  7  Baxt. 
376;  Bell  v.  Williams,  4  Sneed  199; 
Johnson  v.  Billingsley,  3  Humph.  153; 
Parker  v.  Swan,  1  Humph.  80,  34  Am. 
Dec.  619;  Austin  v.  Ramsey,  3  Tenn. 
Ch.  118.  Tex. — Wahrenberger  v.  Horan, 
1<S  Tex.  57;  Clay  v.  Clay,  7  Tex.  250. 
W.  Va.— Fishburne  v.  Baldwin,  46  W. 
Va.  19,  32  S.  E.  1007. 

6.  111. — Madison  County  Court  v. 
Eutz,  63  111.  65;  Hopkins  v.  Walter, 
11  111.  543.  N.  J.— Polhemus  t;.  Per- 
kins, 15  N.  J.  L.  435;  Smith  v.  Miller, 
8  N.  J.  L.  175,  14  Am.  Dee.  418;  Van 
Houten  v.  Beam,  3  N.  J.  L.  944;  Green 
V.  Lawrence,  3  N.  J.  L.  848.  N.  C. 
Thomas  v.  Holcombe,  29  N.  C.  445. 
Oliio. — Means  v.  Stephenson,  Tapp.  283. 


Okla.— Fooshee  v.  Smith,  34  Okla.  247, 
124  Pac.  1070.  Pa. — Nash  v.  Com.,  8 
Com.  PI.  239.  Tenn. — Hubbard  v.  Bird- 
well,  11  Humph.  220.  Tex.— Clay  v. 
Clay,  7  Tex.  250.  W.  Va.— Davis  v. 
Trump,  43  W.  Va.  191,  27  S.  E.  397. 
Wis.— Beemis  v.  Wylie,  19  Wis.  318. 

[a]  The  word  "defaulted"  in  a 
justice's  record,  in  the  justice's  hand- 
writing, does  not  constitute  a  judg- 
ment. Bunker  v.  Forsaith  (Me.),  4 
Atl.  557. 

[b]  An  entry  "case  called  and 
above  judgment  rendered"  is  not  a 
judgment.  Bennett  v.  Karasik,  164  111. 
App.  362. 

[c]  A  mere  entry  of  finding*  by  tha 
justice  will  not  constitute  a  judgment. 
Stokes  V.  Schlacter,  66  N.  J.  L.  247, 
49    Atl.    556. 

7.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Del.— Clothiei 
V.  Clark,  4  Harr.  365;  Elliott  v.  Mor- 
gan, 3  Harr.  316  (.holding  that  refer- 
ence may  be  had  to  the  report  of  a 
referee);  Booth  v.  Jump,  2  Harr.  461- 
111.— See  Titus  v.  Whitney,  16  N.  J. 
L.  85,  31  Am.  Dec.  228.  Ind.— Hopper 
V.  Lucas,  86  Ind.  43,  holding  that  where 
the  judgment  is  expressed  in  numerals 
without  mark  or  character  to  indicate 
what  such  numerals  meant,  the  ac- 
counts upon  which  judgment  was  ren- 
dered are  admissible  in  evidence  to 
explain  the  meaning  of  the  numerals. 
Mass.— Clap  v.  Clap,  5  Mass.  520.  Mich. 
Hickev  v.  Hinsdale,  8  Mich.  267,  7T 
Am.  "^Dec.  450.  Minn.— Payson  v. 
Everett,  12  Minn.  216.  Miss.— Doxey 
V.  State,  29  So.  785.  N.  Y.— O'Reillj 
r.  Block,  23  N.  Y.  Supp.  670.  Vt. 
Ellsworth  V.  Learned,  21  Vt.  535. 

[a]  Reference  cannot  be  had  to 
anything  not  shown  by  the  record,  to 
explain  or  construe  a  judgment. 
O'Brien  v.  Gooding,  194  111.  466,  62 
N.    E.    898. 

[b]  Marginal  Entry. — A  justice's 
entry  of  judgment  may  be  aided  by 
reference  to  a  marginal  entry  of  the 
amount.  Clothier  v.  Clark,  4  Harr. 
(Del.)    365. 

8.  Glaucke  v.  Gerlich,  91  Minn.  282, 
95  N.  W.  94. 
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Judgment  on  Verdict.  —  It  has  been  held  that  the  rendition  of  a  ver- 
dict fixes  the  judgment  and  if  the  justice  fails  to  render  judgment, 
the  law  will  supply  it  and  the  verdict  will  be  equivalent  to  a  judg- 
ment,' but  this  is  not  true  in  some  states.^® 

(II.)  Conformity  to  Pleadings,  Verdict  and  Findings."  — A  justice's  judg- 
ment must  conform  to  the  issues  raised  by  the  pleadings,"  and  like- 
wise to  the  verdict  and  findings." 

(III.)  As  to  Parties.i*  —  The  judgment  must  designate  the  parties  in 
whose  favor  and  against  whom  it  is  rendered."    The  general  rules  as 


9.  Ind. — Martin  v.  Pifer,  96  Ind. 
245,  252.  Mich. — Alt  v.  Lalone,  54 
Mich.  302,  20  N.  W.  53;  Overall  v. 
Pero,  7  Mich.  315;  Gaines  v.  Belts,  2 
Doug.  99.  Minn. — Smith  v.  Petrie,  70 
Minn.  433,  73  N.  W.  155;  State  v. 
Myers,  70  Minn.  179,  72  N.  W.  969, 
68  Am.  St.  Rep.  521.  Mo.— Munday  v. 
Clements,  58  Mo.  577;  Hazeltine  v. 
Eeusch,  51  Mo.  50;  Morse  v.  Brown- 
field,  27  Mo.  224;  Stephenson  v.  Jones, 
84  Mo.  App.  249.  Nev.— See  Fugitt  v. 
Cox,  2  Nev.  370.  N.  Y.— Felter  v.  Mul- 
liner,  2   Johns.   181. 

[al    Verdict  on  Appeal  to  Jury.— (1) 

Where  the  justice's  transcript  shows 
that  after  judgment  rendered  by  the 
justice  the  claimant  took  an  appeal  to 
a  jury  who  returned  a  verdict  against 
him  but  the  record  does  not  show  that 
any  judgment  was  ever  entered  on  the 
verdict,  the  verdict  may  be  considered 
and  treated  as  standing  for  a  judg- 
ment. Weedon  v.  Clark,  94  Ala.  505, 
10  So.  307.  See  Scott  v.  Bedell,  108 
Ga.  205,  33  S.  E.  903;  Nashville,  C. 
&  St.  L.  R.  V.  Brown,  3  Ga.  App.  561, 
60  S.  E.  319.  (2)  But  where  the  trial 
in  the  first  instance  was  had  before 
a  jury  and  the  justice  does  not  render 
a  judgment  and  no  appeal  is  taken  to 
a  justice  jury  the  verdict  would  not 
stand  as  a  judgment.  Beach  v.  Laven- 
der   Bros.,    138    Ala.    406,    35    So.    352. 

10.  Ala. — Beach  v.  Lavender  Bros., 
138  Ala.  406,  35  So.  352.  Cal.— June 
V.  Superior  Court,  16  Cal.  App.  126, 
116  Pac.  293.  But  compare  Lynch  v. 
Kelly,  41  Cal.  232.  Neb.— Worley  v. 
Shong,  35  Neb.  311,  53  N.  W.  72.  Tex. 
Hollinger  v.  Hancock  (Tex.  Civ.  App.), 
152  S.  W.  238,  holding  that  an  appeal 
will  not  lie  from  the  verdict  of  a 
justice's  jury  without  an  entry  of 
judgment    thereon.      W.   Va. — Lowther 


V.    Davia,    S3    W.    Va.    132,    10    S.    E. 
20. 

11.  See  generally  15  Standard  Proc. 
35. 

12.  Cal. — Terry  v.  Superior  Court  of 
San  Diego,  110  Cal.  85,  42  Pac.  464. 
Conn. — Thomas  f.  Dorchester,  2  Root 
124.  ni.— Toledo  P.  &  W.  Ry.  Co.  v. 
Pence,  71  111.  174.  Md.— Thomas  v. 
Farmers'  Bank,  46  Md.  43.  Mo.— Swift 
r.  Johnson,  175  Mo.  App.  660,  158  S. 
W.  96.  S.  D.— Phillips  v.  Norton,  18 
S.  D.  530,  101  N.  W.  727.  Tenn.— Jett 
Sc  Brooks  v.  Southern  Rv.  Co.,  130 
Tenn.  237,  169  S.  W.  767.  "^Tex.— Hous- 
ton, E.  <fc  W.  T.  Rv.  Co.  V.  Eastern 
Texas  Ry.  Co.,  57  Tex.  Civ.  App.  488, 
122  S.  W.  972;  Stanley  v.  King,  45  Tex. 
Civ.  App.  415,  101  S.  W.  524.  W.  Va. 
Leachman  v.  Young,  64  W.  Va.  652,  63 
S.  E.  362. 

See  15  Standard  Proc.  41. 

As  to  variance  between  pleading  and 
proof,  see  supra,  III,  L,  1,  g,  (II). 

[a]  Where  the  liability  of  the  de- 
fendant is  limited  by  the  pleadings  the 
judgment  must  conform  to  such  linaita- 
tions.  Babb  v.  Bruere,  23  Mo.  App. 
604. 

fb]  A  variance  in  the  dates  of 
notes  declared  on  and  the  notes  recited 
in  the  judgment  will  invalidate  the 
judgment  as  there  is  no  allegation  to 
support  the  judgment.  Willis  v.  Gor- 
don, 22  Tex.  241. 

fc]  If  no  Issues  are  formed  by  the 
pleadings  a  judgment  rendered  in  the 
case  is  null  and  void.  Allen  v.  Henley, 
130  La.   861,  58  So.   688. 

13.  Clothier  v.  Clark,  4  Harr.  (Del.) 
265;  Jones  v.  Morris,  4  Harr.  (Del.) 
104;  Robertson  v.  Donelan,  138  Ky. 
149,  127  S.  W.  754,  Ann.  Cas.  1912  A, 
1280.    See  15  Standard  Proc.  55. 

14.  See  15  Standard  Proc.  45,  81. 

15.  Sherman  v.  Palmer,  37  Mich. 
509. 
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to  the  defendants  against  whom  judgment  should  go,  are  followed  in 
justice  courts.^*'  In  actions  not  sounding  in  tort  when  two  or  more 
are  sued  judgment  must  be  rendered  against  all  or  none,^^  unless  some 
of  the  defendants  present  a  personal  defense  such  as  infancy,  bank- 
ruptcy, or  the  like/"  But  statutes  sometimes  provide  for  the  ren- 
dition of  judgment  against  less  than  all  the  defendants  sued,  where 
it  appears  that  some  are  not  in  fact  jointly  liable  on  the  contract 
sued  on,^'  or  where  all  were  not  served,^^  although  some  statutes  re- 
quire judgment  to  be  rendered  against  all  sued  jointly  and  provide 


[a]  Plaintiff  or  Defendant.— (1)  A 
judgment  rendered  for  the  plaintiff 
(Titus  V.  Whitney,  16  N.  J.  L.  85,  31 
Am.  Dec.  228;  Parker  v.  Swan,  1 
Humph.  [Tenn.]  80,  34  Am.  Dec.  619), 
(2)  or  defendant  (Madison  County 
Court  V.  Eutz,  63  111.  65)  generally 
without  naming  them  is  sufficient;  (3) 
but  if  the  action  is  against  several,  a 
judgment  against  "defendant"  in  the 
singular  number  without  naming  him  is 
void.  Thomas  v.  Holeomb,  29  N.  C. 
445.  Compare  15  Standard  Prog.  45, 
63. 

[b]  The  omission  of  tlie  Cliristlan 
name  is  fatal.  Houser  v.  Jones,  1 
Phila.   (Pa.)    394. 

[c]  But  initials  only  of  the  Chris- 
tian name  may  be  used.  Bridges  v. 
Layman,  31  Ind.  384. 

[d]  If  one  of  the  parties  is  a  part- 
nership, (1)  judgment  may  be  rendered 
for  or  against  them  in  the  firm  name 
(Condry  v.  Henley,  4  Stew.  &  P.  [Ala.] 
9;  McDonald  v.  Simcox,  98  Pa.  619. 
But  see  Hitch  v.  Gray,  1  Marv.  [Del.] 
400,  and  the  title  "Partnership"),  (2) 
or  as  individuals.  Morgan  v.  Wiley, 
2  Boyce   (Del.)   593,  79  Atl.  1069. 

[e]  Descriptio  Personae. — A  judg- 
ment against  certain  parties  described 
as  deacons  of  Presbyterian  Church  is 
a  judgment  against  the  parties  indiv- 
idually as  such  words  are  descriptive 
of  the  person  and  not  of  their  repre- 
sentative capacity.  Sims  v.  Lough- 
ridge,  123  Ark.  455,  185  S.  W.  777. 

[f]  Whole  Record  May  Be  Looked 
to— Justice 's  judgment  in  favor  of  the 
plaintiff  in  an  action  is  not  invalid 
because  of  failure  to  state  against 
whom  it  is  rendered,  when  it  must 
necessarily  be  implied  and  understood 
to  be  against  the  defendant  on  exam- 
ination of  the  whole  record.  Titus  v. 
Whitney,  16  N.  J.  L.  85.  31  Am.  Dec. 
228. 


16.  See  14  Standard  Proc.  82. 

17.  See  14  Standard  Proc.  82,  and 
the  following:  Briggs  v.  Adams,  31  111. 
486;  Heinneman  f.  Miller,  1  Just.  Eep. 
(Pa.)  207;  Wagenhorst  v.  Smith,  1 
Woodw.  Dec.   (Pa.)   421. 

[a]  Joint  and  Several  Liability.— If 
the  plaintiff  elects  to  bring  his  action 
upon  a  joint  and  several  contract, 
against  all,  he  must  recover  against  all 
or  none.  Perkins  v.  Eichmond,  17  How. 
Pr.    (N.  Y.)    309. 

18.  Briggs  V.  Adams,  31  III.  486; 
Perkins  v.  Eichmond,  17  How.  Pr.  (N. 
Y.)  309.  See  also  14  Standard  Proc. 
82. 

19.  111. — Gunderson  v.  Hasterlik, 
100  111.  App.  429;  Hellman  v.  Schwartz, 
44  111.  App.  84.  Ind.— Terwilliger  v. 
Murphy,  104  Ind.  32,  3  N.  E.  404; 
Fitzgerald  v.  Center,  26  Ind.  238. 
Mich.— Wilson  v.  Medler,  140  Mich. 
209,  103  N.  W.  548.  But  see  Berend 
t.  Avery,  39  Mich.  132. 

20.  111.— Stephens  v.  Cross,  27  111. 
35;  Kerr  v.  Boyer,  7  111,  417;  Gormley 
f.  Hartray,  105  111.  App.  625;  Kiing 
r.  Taylor,  90  111.  App.  165;  Glines  v.  El- 
lars,  73  111.  App.  553.  Mo.— Caldwell 
r.  Fea,  54  Mo.  55.  Neb.— Young  v. 
Joseph  Bros.,  5  Neb.  (Unof.)  559,  99 
N.  W.  522.  Tenn.— Moon  v.  Harmon 
4  Yerg.  21.  Wash.— McCoy  v.  Bell,  1 
Wash.  504,  20  Pac.  595,  although  they 
are  partners. 

[a]  A  joint  liability  must  be  estab- 
lished however.  Kerr  v.  Boyer,  7  111. 
417.     And  see  supra,  III,  L,  1,  g,  (II). 

[b]  The  unserved  defendants  (1) 
may  be  brought  in  by  scire  facias  and 
required  to  show  cause  why  they  should 
not  be  made  parties  to  the  judgment 
(Gormley  v.  Hartrav,  105  111.  App.  625; 
Kling  V.  Taylor,  90  111.  App.  165), 
or  (2)  they  may  be  proceeded  against 
in  another  action  in  another  county. 
Glines  t'.  EUars,  73  111.  App.  553. 
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for  execution  against  those  served  only.^^  If  the  plaintiff  dismisses 
his  action  as  to  some  of  the  defendants,^^  the  judgment  rendered  shall 
be  only  against  those  remaining.^^  A  judgment  against  one  who  is 
not  a  party  to  the  record  and  who  has  neither  appeared  nor  been  served 
with  process,  is  void.^* 

Where  Party  Dies  Before  Judgment. —  A  judgment  entered  by  a  justice 
of  the  peace  against  a  party  after  his  death  is  void.^' 

(IV.)  Specif  3^ng  Amount  and  Medium  of  Payment.26 — The  judgment  must 
specify  the  amount  for  which  it  is  rendered,^^  and  the  interest,^^  and 
the  justice  must  include  therein  the  costs  allowed  the  prevailing 
party."  The  amount  specified  cannot  exceed  the  plaintiff's  claim, 
as  specified  in  the  complaint  or  declaration,^"  and  cannot  in  any  event 


21.  Fogg  V.  Child,  13  Barb.  (N.  Y.) 
246;  Perkins  v.  Eichmond,  17  How. 
Pr.  (N.  Y.)  309;  Elster  v.  Viele,  55 
App.  Div.  190,  66  N.  Y.  Supp.  951,  8 
N.  Y.  Ann.  Cas.  294;  Elster  r.  Good- 
year, 55  App.  Div.  190,  66  N.  Y.  Supp. 
951,  8  N.  Y.  Ann.  Cas.  294. 

[a]  Failure  to  comply  with  statute 
renders  the  judgment  erroneous,  and 
the  county  court  on  appeal  cannot 
amend  the  judgment  so  as  to  make  it 
conform  to  the  statute.  Elster  v.  Good- 
year, 55  App.  Div.  190,  66  N.  Y.  Supp. 
951,  8  N.  Y.  Ann.   Cas.  294. 

22.  As  to  dismissal,  see  supra,  III, 
M,  4. 

23.  Fanning  v.  Lent,  3  E.  D.  Smith 
(N.    Y.)     206;    Wilson    v.    Walton,    1 

Phila.   (Pa.)   517. 

24.  Shearhouse  V.  Wolfe,  111  Ga. 
859,  36  S.  E.  923. 

25.  Lynch 's  Exrx.  v.  Tunnell,  4 
Harr.  (Del.)  284;  Ellis  v.  Francis,  9 
Ga.  325, 

26.  See  generally  15  Standaed  Proc. 
65. 

27.  Ga. — McCandless  v.  Inland  Acid 
Co.,  112  Ga.  291,  87  S.  E.  419.  lU. 
Kopperl  r.  Nagy,  37  111.  App.  23.  N.  J. 
Seudder  v.  Fitz  Kandolph,  3  N.  J.  L. 
656.  N.  Y.— Putman  v.  Van  Allen,  46 
Hun  492,  13  Civ.  Proc.  246,  11  N.  Y. 
St.  855.  N.  C— Swain  v.  Smith,  65  N. 
C.  211. 

fa]  If  the  amount  of  the  judgment 
can  be  computed  from  tbe  facts  stated 
therein  the  judgment  will  be  sufficient. 
Eobinson  v.  Fisher,  1  Boyce  (Del.)  1, 
74   Atl.    365. 

fb]  The  improper  allowance  of  at- 
torney's fees  does  not  invalidate  a 
judgment  when  the  statute  provides 
this  shall  not  be  ground  for  reversal. 
In  such  case  the  appellate  court  will 
deduct  the  foes  so  allowed.     Backus  v. 
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Barber,  107  Mich.  468,  65  N.  W.  379. 

28.  Berry  v.  Makepeace,  3  Ind.  154, 
judjiment  cannot  bear  more  than  the 
legal   rate  of  interest. 

[a]  Interest  Prior  to  Entry. — A 
judgment  for  a  stated  sum  with  in 
terest  from  a  named  day  prior  to  the 
day  of  entering  judgment  will  be  up- 
held. Thomas  r.  Mariner,  5  Penne. 
(Del.)   571,  66  Atl.  99. 

29.  Putman  v.  Van  Allen,  46  Hun 
(N.  Y.)  492,  13  Civ.  Proc.  246,  11  N. 
Y.  St.  855;  Schneider  v.  Armstrong,  1 
Sheld.  (N.  Y.)  379;  Haag  v.  Burns,  22 
S.   D.   51,   115   N.  W.   104. 

As  to  costs,  see  the  title  "Costs." 
[a]  Stating  amount  of  costs  in  fig- 
ures without  specifying  them  in  words 
nt  length  is  reversible  error.  Smith  v. 
Miller,  8  N.  J.  L.  175,  14  Am.  Dec. 
418. 

fb]  Adding  costs  subsequent  to 
rendition  of  judgment  is  beyond  the 
power  of  the  justice.  Schneider  r.  Arm- 
strong, 1  Sheld.  (N.  Y.)  379;  Eich  v. 
Markham,  92  Hun  78,  37  N.  Y.  Supp. 
C02,  73  N.  Y.  St.  300. 

30.  111.— Toledo,  P.  &  W.  Ey.  Co.  r. 
Pence,  71  111.  174;  Eaton  f.  Graham, 
11  111.  619;  Badgley  v.  Heald,  9  111. 
64;  Eeynolds  v.  Mitchell,  1  111.  177; 
Polowski  V.  Derengowski,  124  111.  App. 
445;  Lennox  v.  Harsh,  71  111.  App.  277; 
Bullock  V.  Carpenter,  3  111.  App.  462. 
Miss. — .Johnson  v.  Tabor,  101  Miss.  78, 
57  So.  365.  N.  J.— Cooper  v.  Woolley, 
2  N.  J.  L.  330.  N.  Y.— Delamater  v. 
Borland,  1  Caines  593,  Colem.  &  C.  Cas. 
337. 

fa]  If  the  excess  is  made  *p  of  in- 
terest from  the  date  of  summons,  the 
judgment  will  be  upheld.  Eedner  v. 
Davern,  41  111.  App.  245. 


JUSTICES  OF  THE  PEACE 


107 


exceed  the  statutory  limitation  of  the  justice's  jurisdiction,^^  although 
if  rendered  for  a  greater  amount  the  plaintiff  may  remit  the  excess.^^ 
The  medium  of  payment  specified  in  the  judgment  must  conform  to 
the  demand  sued  upon.^^ 

e.  Form  and  Sufficiency  of  Entry  and  Record.^*  —  As  justices  of 
the  peace  are  generally  not  learned  in  the  law,  the  docket  entry  or 
record  of  the  judgment  is  not  required  to  be  strictly  accurate  as  to 
details  or  to  possess  legal  formality.^*  Although  as  to  matters  of 
substance,  it  has  been  held  that  the  record  must  be  as  certain  as  that 
of  a  court  of  record.^^  The  record  must  show  the  names  of  the 
parties,^^  the  amount  of  the  judgment,^^  and  the  time  the  judgment 
is  entered,^^  but  it  need  not  state  the  hour  of  entry,*"  or  the  place 


31.  Ala. — Witherspoon  v.  Barber,  3 
Stew.  335.  Ga.— Yon  v.  Baldwin,  76 
Ga.  769.  Ind.— Evansville  &  C  K.  R. 
Co.  V.  Kargus,  10  Ind.  182.  Ky. 
Howke  V.  Buford,  8  B.  Mon.  38.  La. 
Stroud  V.  Humble,  1  La.  Ann.  310.  N.  C. 
Jones  V.  Jones,  14  N.  C.  360.  Pa. 
Fhillips'  Appeal,  34  Pa.  489;  Wilcox  v. 
Fowler,  2  Chest.  Co.  497;  Butler  v. 
TJrch,  2  Grant's  Cas.  247.  Tenn.— Har- 
ris V.  Hadden,  7  Lea  214.  Tex. — Boaz 
V.  Graham,  1  White  A  W.  Civ.  Cas. 
§159.  Va. — Adams  v.  Jennings,  103  Va. 
579,  49  S.  E.  982. 

Ai  to  jurisdictional  amount,  see  th« 
title  "Jurisdiction." 

32.  Clark  v.  Denure,  3  Denio  (N. 
Y.)  S19;  Bowditch  v.  Salisbury,  9 
Johns.  (N.  T.)  36S;  Ball  v.  Hines  (Tex. 
Civ.  App.),  61  S.  W.  332.  S«9  the 
t j  tl«  * '  Jurisdiction. ' ' 

83.  Swain  v.  Smith,  65  N.  C.  211, 
holding  a  judjfment  payable  in  particu- 
lar kind  of  money  cannot  be  rendered 
on  a  money  deiaand.  See  Reynolds  v. 
Mitchell,  1  111.  177. 

34.  As  to  record  and  docket  gener- 
ally, see  infra,  III,  Q. 

55.  la.— Bulfer  v.  Kilday,  78  N.  W. 
817.  Mass. — Park  v.  Darling,  4  Cush. 
197;  Clap  v.  Clap,  4  Mass.  520.  Minn. 
Glaucke  v.  Gerlich,  91  Minn.  282,  98 
N.  W.  94.  Mis«.— Doiey  v.  State,  29 
So.  785;  Swain  v.  Gilder,  61  Miss.  867. 
Mo. — Ruoff  V.  Fitzgerald,  128  Mo.  App. 
639,  106  S.  W.  1110.  Keb.— Nelson  v. 
Schmoller,  77  Neb.  717,  110  N.  W.  658; 
Fowler  v.  Thomsen,  68  Neb.  578,  94  N. 
W.  810.  N.  J.— Martin  v.  Thompson, 
10  N.  J.  L.  142.  Pa.— Weisman  v.  Weis- 
man,  133  Pa.  89,  19  Atl.  300;  Missemer 
V.  Trout,  17  Pa.  Co.  Ct.  317.  Tenn. 
Hubbard  r.  Birdwell,  11  Humph.  220; 
Elliott  &  Co.  V.  Jordan,  7  Baxt.  (Tenn.) 
276.       Tex. — Wohrenberger    v.    Horan, 


18  Tex.  57;  San  Antonio,  etc.  R.  Co.  v. 
Thjgpen  (Tex.  Civ.  App.),  57  S.  W.  66. 
W.  Va.— Fishburne  v.  Baldwin,  46  W. 
Va.  19,  32  S.  E.  1007;  Davis  v.  Trump, 
43  W.  Va.  191,  27  S.  E.  397.  Wis. 
Fulton  V.  State,  103  Wis.  238,  79  N. 
W.  234,  74  Am.  St.  Rep.  854  (holding 
that  failure  to  state  the  year  will  not 
invalidate  a  judgment  as  the  current 
year  will  be  understood  and  implied); 
Benaway  v.  Bond,  2  Pinn.  449,  2  Chand. 

110,  54  Am.  Dec.  147. 

But  see  Robinson  v.  Applegate,  11 
N.  J.  L.  178,  holding  that  when  the 
amount  of  the  judgment  is  entered  only 
in  figures  that  it  will  be  rerersed.  See 
also  Snedeker  v.  Quick,  11  N.  J.  L.  178 
and  Seward  v.  Falkerson,  3  N.  J.  L. 
977  to  the  same  effect. 

[a]  Irregularities  in  the  entries  in 
docket  will  not  render  judgment  in- 
valid. Henman  v.  Westheimer,  110  Mo. 
App.  191,  85  S.  W.  101. 

36.  Rood  V.  School  District  No.  7, 
1    Doug.    (Mich.)    502. 

37.  Ga. — Benson  v.  Dyer,  €9  Ga. 
190.  Mich.— Rood  v.  School  Dist.  No. 
7,  1  Doug.  502.  Tenn.— McClellan  v. 
Cornwell,  2   Coldw.  298. 

Judgment  designating  names  of 
parties,  see  supra,  III,  M,  6,  d,   (III). 

38.  Coleman  v.  Roberts,  113  Ala. 
S23,  21  So.  449,  59  Am.  St.  Rep.  Ill, 
36  L.  R.  A.  84;  Benson  v.  Dyer,  69  Ga. 
190. 

Specifying  amount  and  medium  of 
payment,  see  supra,  III,  M,  6,  d,  (IV). 

39.  Ala.— Coleman  v.  Roberts,  113 
Ala.  323,  21   So.  449,  59  Am.  St.  Rep. 

111,  36  L.  R.  A.  84.  Mich.— Swantek 
V.  Jarmoski,  162  Mich.  617,  127  N.  W. 
800.  Pa.— Gwinner  v.  Bearndt,  2  Pa. 
Dist.  50. 

40.  Weisman  v.  Weisman,  133  Pa. 
89,    19    Atl.    300;    Blessington   v.    Com. 
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where  the  justice's  office  was  at  the  time,*^  or  that  the  rendition  of  the 
judgment  was  public.*^  In  the  absence  of  a  statute  requiring  it,  the 
signature  of  the  justice  to  a  judgment  upon  his  docket  is  not  neces- 
sary to  its  validity,*^  but  it  is  otherwise  if  the  statute  requires  it.** 

f.  Notice  of  Entry.  —  Some  statutes  require  that  notice  of  entry 
of  judgment  be  given  to  the  parties  to  the  action.*' 

7.  Operation  and  Effect.*^  —  Judgments  of  a  justice  of  the  peace 
are  not  technically  records,*^  except  in  those  jurisdictions  where  the 
justice's  court  is  a  court  of  record.*^  But  however  this  may  be,  final 
judgments  of  justices  until  reversed,  set  aside  or  vacated,  are  as  bind- 
ing and  conclusive  between  the  parties  as  are  judgments  of  courts 
of  record.**     A  final  judgment  of  the  justice  of  the  peace  on  the 


(Pa.),  14  Atl.  416;  Purnell  v.  Me- 
Breen,  23  Pa.  Co.  Ct.  442;  Missemer 
V.  Trout,  17  Pa.  Co.  Ct.  317;  Mowery 
V.  Mertz,  15  Pa.  Dist.  346. 

[a]  Even  in  Default  Cases. — Pur- 
nell V.  McBreen,  23  Pa.  Co.  Ct.  442. 
Contra,  Lindsay  V.  Sweeny,  6  Phila. 
(Pa.)  S09,  24  Leg.  Int.  204. 

41.  O'Donnell  v.  Wade,  151  Mick. 
103,  114  N.  W.  871. 

42.  Mowery  v.  Merta,  15  Pa.  Dist. 
346;  Fronheiser  v.  Werner,  14  Pa.  Co. 
Ct.  522;  Daly  v.  Nolan,  6  Phila.  (Pa.) 
310. 

4S.  Ga.— Park  v.  Callaway,  128  Ga. 
319,  57  8.  E.  229;  Scott  v.  Bedell,  108 
Ga.  205,  33  S.  E.  903;  Gunn  v.  Tackett, 
67  Ga.  725.  la. — Parks  v.  Norton,  114 
Iowa  732,  87  N.  W.  698;  Church  r. 
Grossman,  41  Iowa  373.  Kan. — French 
V.  Pease,  10  Kan.  51.  N.  Y.— Clapp 
V.  Hawley,  97  N.  Y.  610.  N.  C. 
Eeeves  v.  Davis,  80  N.  C.  209.  Wis. 
Fulton  V.  State,  103  Wis.  238,  79  N. 
W.  234,  74  Am.  St.  Rep.  854;  East- 
man V.  Harteau,  12  Wis.  267. 

But  see  Park  v.  Callaway,  128  Ga. 
119,  57  S.  E.  229. 

Signing  docket  generally,  see  infra, 
III,  Q,  4. 

44.  Ind. — Emery  v.  Royal,  117  Ind. 
299,  20  N.  E.  150;  Ringle  v.  Weston, 
23  Ind.  588.  Ky. — Robertson  f.  Don- 
elan,  138  Ky.  149,  127  S.  W.  754,  Ann. 
Cas.  1912A,  1280.  Miclu— Howard  v. 
People,  3   Mich.   207. 

[a]  Signature  to  Sta.7  of  Execution. 
If  a  stay  of  execution  granted  im- 
mediately on  the  rendition  of  judg- 
ment is  signed  by  the  justice,  the  judg- 
ment is  not  void  for  want  of  sig- 
rature.  Hollister  v.  Giddings,  24  Mich. 
501. 

45.  TowBsend  v.  Parker,  21  Cal. 
App.  317,  131  Pac.  766. 
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[a]  As  to  manner  of  service  "bj 
mail,  see  Townsend  v.  Parker,  21  Cal. 
App.  317,  131  Pac.  766. 

46.  See  generally  15  Standard  Proc. 
90,  377,  and  the  title  "Res  Judicata." 

47.  U.  S.— Green  v.  Fry,  1  Cranch 
C.  C.  137,  10  Fed.  Cas.  No.  5,758. 
Mass. — Mead  v.  Bowker,  168  Mass.  234, 
46  N.  E.  625.  Mich.— Rood  v.  School 
Dist.  No.  7,  1  Doug.  502.  N.  Y.— Sher- 
wood V.  Johnson,  1  Wend.  443.  N.  C. 
Whitehurst  v.  Merchants'  &  Farmers' 
Tr.  Co.,  109  N.  C.  342,  13  S.  E.  937; 
Bailey  v.  Hester,  101  N.  C.  538,  8  S. 
E.  164;  Reeves  v.  Davis,  80  N.  C.  209; 
Ledbetter  v.  Osborne,  66  N.  C.  379; 
Cobb  r.  Cornegay,  28  N.  C.  358,  45 
Am.  Dec.  497;'  Carroll  v.  McGee,  25 
N.  C.  13;  Hamilton  v.  Wright,  11  N. 
C.  283.  Tenn.— Ramsey  v.  Hood,  136 
Tenn.  597,  191  S.  W.  129. 

48.  Stevens  v.  Mangum,  27  Miss. 
481;  Brian  v.  Davidson,  25  Miss.  213; 
Oliver    v.   Foster,    3    Clark    (Pa.)    388. 

As  to  whether  or  not  a  court  of 
record,  see  supra,  I. 

49.  Ark.— Gates  v.  Bennett,  33  Ark. 
475;  Vaden  v.  Ellis,  18  Ark.  355.  Del. 
Jones  V.  Warner  Co.,  2  Boyce  566,  83 
Atl.  131.  Ga.— Brown  v.  Webb,  121 
Ga.  281,  48  S.  E.  917;  Moon  v.  Starnes, 
17  Ga.  App.  679,  87  S.  E.  1091.  Ind. 
Knopf  V.  Morel,  111  Ind.  570,  13  N.  E. 
51;  Goble  v.  Dillon,  86  Ind.  327,  44 
Am.  Dec.  308.  la. — Worrall  v.  Des 
Moines  Retail  Grocers'  Assn.,  157  Iowa 
385,  138  N.  W.  481.  Kan.— Seckler  v. 
Delfs,  25  Kan.  159.  Mass. — Hendrick 
V.  Whittemore,  105  Mass.  23  (overruling 
Rossiter  v.  Peck,  3  Gray  [Mass.]  538) ; 
Crockett  v.  Drew,  5  Gray  399;  Hawes 
V.  Hathaway,  14  Mass.  233.  Mich. 
Van  Kleek  v.  Eggleston,  7  Mich.  511. 
Mo. — State  v.  Wurdeman,  192  Mo.  App. 
657,  179  S.  W.  964.     If.  Y.— Smith  v. 
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merits  merges  the  cause  of  action,  which  cannot  thereafter  be  the 
basis  of  a  new  action  so  long  as  the  judgment  is  in  force,*°  and  operates 
as  a  merger  or  bar  as  to  defenses  and  counterclaims,^^  in  accordance 
vnth  rules  elsewhere  discussed.^^    But  a  judgment  merely  of  discontinu- 


Hemstreet,  54  N.  Y.  644;  Mitchell  v. 
Hawley,  4  Denio  414,  47  Am.  Dec. 
260;  Andrews  v.  Montgomery,  19  Johns. 
162,  10  Am.  Dec.  213;  Pease  v.  How- 
ard, 14  Johns.  479.  N.  C— Bailey  r. 
Hester,  101  N.  C.  538,  8  S.  E.  164; 
Cobb  V.  Cornegay,  28  N.  C.  358,  45 
Am.  Dec.  497;  Hamilton  v.  Wright,  11 
N.  C.  283;  Bain  v.  Hunt,  10  N.  C. 
572.  Ohio. — Means  v.  Stephenson, 
Tapp.  283.  Okla. — Liscum  v.  Hender- 
son-Sturgis    Piano    Co.,    44    Okla.    549, 

145  Pac.  773;  Hodson  v.  Kiggens,  37 
Okla.  726,  134  Pac.  57;  Brunson  v. 
Merrill,  17  Okla.  44,  86  Pac.  431.  S.  C. 
Williams  v.  Columbia  Mills  Co.,  100  S. 
C.  363,  85  S.  E.  160.  S.  D.— Yankton 
Nat.    Bank   v.    Benson,    33    S.    D.    399, 

146  N.  W.  582,  Ann.  Cas.  1916B,  1011. 
Tex, — Glass  v.  Shapard,  37  Tex.  Civ. 
App.  365,  83  S.  W.  880.  W.  Va. 
Davis  V.  Trump,  43  W.  Va.  191,  27 
S.   E.    397. 

Conclusive  on  collateral  attack,  see 
15  Standard  Proc.  395. 

[a]  Where  the  party  againrt  ^hom 
judgment  is  rendered  appeals  from  the 
judgment  and  afterwards  dismisses  his 
appeal  the  judgment  of  the  justice  is 
conclusive  against  such  party.  Gresh- 
am  1-.  Owens,  6  Kan.  App.  459,  50  Pac. 
69.     But  see  infra,  IV. 

[b]  Questions  as  to  the  description 
or  misjoinder  of  parties  are  concluded 
by  the  judgment.  Peeples  v.  Sethness 
Co.,    119   Ga.   777,  47  S.  E.   170. 

[c]  In  an  action  brought  upon  it 
it  is  conclusive  evidence  of  debt.  Pease 
f.  Howard,  14  Johns.  (N.  Y.)  479. 

[d]  A  judgment  of  a  justice  of  the 
peace  in  forcible  entry  and  detainer 
is  not  conclusive  as  to  the  title,  in  a 
subsequent  suit  by  defendant  in  that 
action  to  have  a  deed  given  to  plain- 
tiff set  aside  for  duress.  Denney  v. 
Reber  (Ind.  App.),  114  N.  E.  424. 

50.  Ind. — Kennard  v.  Carter,  64  Ind. 
31;  Bamett  v.  Juday,  38  Ind.  86.  Mo. 
Cooksey  v.  Kansas  City,  St.  J.  &  C 
B.  R.  Co.,  74  Mo.  477.  S.  D.— Dewej 
V.  Feiler,  11  S.  D.  632,  80  N.  W.  130. 

See   15   Standard   Proc.   485. 

[a]  The  parties  and  issues  must  be 
the  same  in  order  to  constitute  a 
judgment  a  bar  to  a  subsequent  suit. 


W.  C— Culbreath  v.  Hall,  159  N.  C. 
588,  75  S.  E.  1096.  Tenn.— Robnett 
V.  Howard  (Tenn.  Ch.),  61  S.  W.  1082; 
Chandler  v.  Stockton,  2  Tenn.  Ch.  App. 
488.  W.  Va.— Flat  Top  Groc.  Co.  v. 
McClaugherty,  46  W.  Va.  419,  33  S. 
E  252.  See  15  Standard  Proc.  498 
511. 

[b]  Where  a  party  foregoes  part  of 
his  claim  so  as  to  bring  it  within  the 
justice's  jurisdiction  he  cannot  after 
judgment  bring  suit  for  the  balance  of 
his  claim.  Stroy  v.  Nicpee  (S.  C),  89 
S.  E.  666.  See  15  Standard  Proc, 
515. 

[c]  Where  a  defendant  is  not  served 
with  process  a  judgment  against  the 
others  does  not  conclude  the  plaintiff 
from  suing  the  defendant  not  served. 
Glines  v.  Ellars,  73  111.  App.  553; 
Stone  V.  Whittaker,  61  Ohio  St.  194, 
55  N.  E.  614. 

As  to  bar  of  claims  not  consolidated, 
see  supra,  III,   C. 

51.  Qa. — Broxton  v.  Nelson,  103  Ga. 
327,  30  S.  E.  38,  68  Am.  St.  Rep.  97; 
Moon  V.  Starnes,  17  Ga.  App.  679,  87 
S.  E.  1091.  m.— Barton  v.  Southwick, 
258  111.  515,  101  N.  E.  928,  Ann.  Cas. 
1914B,  643,  46  L.  R.  A.  (N.  S.)  219 
(reversing  171  HI.  App.  217);  Gorra 
V.  Sobra,  151  111.  App.  288;  Hess  v. 
Miller,  99  111.  App.  225;  Marquardt 
Sav.  Bank  v.  Sheppleman,  97  111.  App. 
31.  Ind.— Darter  v.  State,  5  Blackf. 
61.  la. — Montgomery  v.  Alden,  133 
low*  675,  108  N.  W.  234,  119  Am. 
St.  Rep.  648.  Mo.— Jones  v.  Silver,  97 
Mo.  App.  231,  70  S.  W.  1109;  Ed- 
monston  v.  Jones,  96  Mo.  App.  83  69 
S.  W.  741.  N.  Y.— Clift  V.  Mercer)  79 
App.  Div.  369,  79  N.  Y.  Supp.  622. 
Pa.— McMichael  v.  McFalls,  23  Pa. 
Super.  256.  Tex.— Lewis  v.  Smith 
(Tex.  Civ.  App.),  43  S.  W.  294.  W.  Va. 
Bowdish  V.  Groscup,  70  W,  Va.  758, 
74  S.  E.  950. 

As  to  set-offs,  see  supra.  III,  K,  3, 
e.  and  the  title  "Set-off,  Counterclaim 
and  Recoupment." 

Counterclaim  in  excess  of  jurisdic- 
tional amount,  see  the  title  "Juris- 
diction,"  and   15  Standard  Proc.  553. 

52.  See  15  Standard  Proc  540,  et 
seq. 
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ance,^^  dismissal,^*  or  nonsuit,^^  is  not  a  bar  to  a  subsequent  action  on 
the  same  cause  of  action. 

Except  as  to  costs  which  are  a  mere  incident  of  the  judgment,*^ 
judgments  of  a  justice  are  entireties,*^  and  if  void  in  part  wnll  be 
void  in  toto.*^  Justice's  judgments,  although  rendered  by  default, 
operate  to  cure  defects  in  the  process." 

8.  Amendment  of  Judgment  and  Its  Entry.^''  —  A  justice  has  no 
authority  to  alter  or  change  a  judgment  in  any  manner  whatever  after 
he  has  entered  it  in  his  docket*^  unless  conferred  by  statute,'^  al- 
though it  has  beea  keld  permissible  to  amend  as  to  mere  matters  of 
form."'    Nor  can  tha  justice  thereafter  alter  his  record  or  docket  entry 


Statutes  specially  ap»lica¥l»  to  jus- 
tice court,  see  15  Standard  Peoc.  553, 
note  56. 

53.  Burkart  v.  Blaumann,  142  Mich. 
41,  105  N.  W.  81;  Shank  v.  Wood- 
worth,  111  Mich.  642,  70  N.  W.  140. 

54.  Dewev  v.  Teiler,   11   S.   D.   632, 
80  N.  W.  130.     See  15  Standard  Pioc 
577,  et  seq.;   7  Standard  P»oc.  684. 

[a]  Dismissal  Without  Prtjudice. 
Where  the  justice  after  verdict  in 
favor  of  a  plaintiff  allows  him  to  dii- 
miss  his  action  without  prejudice  and 
no  appeal  is  taken,  such  proceeding  is 
no  bar  to  a  future  suit  on  the  same 
cause  of  action.  Bilyeu  v.  Pilcher,  IH 
Okla.  228,  83  Pae,  546.  See  15  Stand 
AiiD  Proc.  585. 

55.  Passarelli  v.  Morello,  52  Pa. 
Super.  12.  See  15  Standard  Proc. 
592;  7  Standard  Peoc.  684. 

[a]  Unless  Rendered  on  the  Meritg. 
Brown  v.  Mathewson,  71  Misc.  110, 
129  N.  Y.  Supp.  907.  See  also  l-*^ 
Standard  Peoc.  594. 

As  to  authority  to  grant  nonsuit,  see 
supra,  III,  M,  4,  b. 

Effect  of  nonsuit  granted  without 
authority,  see  15  Standard  Proc.  594, 
note  8  [b]. 

56.  Whelpley  v.  Na»b,  46  Mick.  25, 

8  N.  W.  570. 

57.  Rodbird  v.  Eodbird,  5  Cranch 
C.  C.  125,  20  Fed.  Cas.  No.  11,988; 
Foy   V.   Talburt,    5    Cranch    C.    C.    124, 

9  Fed.  Cas.  No.  5,020;  Comenitz  v. 
Bank  ef  Commerce,  85  Miss.  662,  38 
So.  35. 

58.  Rodbird  v.  Eodbird,  5  Cranch 
C.  C.  125,  20  Fed.  Cas.  No.  11,98^;  Foy 
V.  Talburt,  5  Cranch  C.  C.  124,  9  Fed. 
Cas.  No.  5,020;  Contenitx  v.  Bank  of 
Commerce,  85  Miss.  662,  38  S».  35, 
where  the  judgment  was  void  as  to  one 
of  the  defendants. 

59.  Clawson  r.  Wolfe,  77  N.  C.  100. 
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60.  See  generally  15  Standard  Peoc. 
98,    130. 

61.  Del. — Barclay  v.  Lawton,  1 
Marv.  159,  40  Atl.  935,  1  Hardesty 
110.  111.— Pettit  V.  Burke,  139  111. 
App.  419;  St.  Louis,  etc.  R.  Co.  v. 
Gundlaeh,  69  111.  App.  192.  Ind.— Foist 
f.  Coppin,  35  Ind.  471.  Minn. — Larson 
r.  Johnson,  83  Minn.  351,  86  N.  W. 
350.  Neb. — Fox  v.  Meacham,  6  Neb. 
530. 

[a]  After  judgment  a  justice  can- 
not bring  in  another  party  by  scire 
facias  and  then  substitute  a  joint  judg- 
ment against  both.  Naylor  v.  Carrell, 
8  Kulp   (Pa.)   208. 

[b]  Filling  Blanks. — The  insertion 
of  an  amount  in  dollars  and  cents  in 
place  of  a  blank  left  in  the  judg- 
ment is  an  amendment.  State  v.  Wur- 
deman,  192  Mo.  App.  657,  179  S.  W. 
964. 

[c]  Effect  of  Alteration. — The  al- 
teration by  a  justice  of  a  judgment 
already  entered  on  his  docket  does  not 
invalidate  the  judgment  but  it  stands 
as  originally  entered.  Rose  v.  Depue, 
1  Thomp.  &  C.   (N.  Y.)   16. 

Opening  and  Tacating,  see  infra,  III, 
M,  9. 

62.  See  Gill  v.  Hackney,  3  N.  J.  L. 
920,   allowing  amendment  as  to   costs. 

63.  Nashville,  C.  &  St.  L.  R.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319; 
Womack  v.  Walling,  1  Baxt.  (Tenn.) 
425,  holding  that  a  justice  after  ren- 
dition of  a  judgment  may  alter  the 
same  by  erasing  tkerefrom  words  or 
phrases  which  are  merely  surplusage. 
And  see  Bell  v.  Bowdoin,  109  Ga.  209, 
34  S.  E.  339;  Raley  v.  Sweeney,  24 
Tex.  Civ.  App.  620,  60  S.  W.  573, 
holding  that  justices  have  the  same 
inherent  right  as  courts  of  record  to 
amend  their  judgments  during  the  term 
of  their  rendition. 
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as  to  such  judgment,^*  except  as  to  mistakes^^  and  clerical  errors,®® 
which  do  not  affect  the  rights  of  a  party.'^ 

9.  Opening  and  Vacating.  —  a.  Generally. ^^  —  The  power  of  jus- 
tices of  the  peace  to  open  or  vacate  judgments  rendered  by  them  is 
regulated  wholly  by  statute,*"*  and  does  not  exist  where  not  conferred 
by  statute,^"   but  some  statutes  confer  power  to   vacate  judgments 


64.  Mich. — Toliver  v.  Brownell,  94 
Mich.  577,  54  N.  W.  302;  Foster  V. 
Alden,  21  Mich.  507.  Neb.— Fox  v. 
Meacham,  6  Neb.  530.  N.  Y. — Dauchy 
V.  Brown,  41  Barb.  555,  holding  that 
change3  in  the  docket  made  subse- 
quently to  the  entry  of  judgment  be- 
ing void  acts  would  not  invalidate  a 
judgment  but  that  it  would  stand  as 
originally  entered.  Pa. — Nippes  v. 
Kirk,  8  Phila.  299.  S.  D.— McCormick 
Harvesting  Mach.  Co.  v.  Halvorson,  11 
S.  D.  427,  78  N.  W.  1000,  74  Am.  St. 
Eep.  820.  Tenn. — See  Trevathan  v. 
Caldwell,  4  Heisk.  535.  Vt. — Mosseaui 
V.  Brigham,  19  Vt.  457. 

[a]  The  presence  and  consent  of 
the  parties  will  not  give  the  justice 
jurisdiction  to  make  the  alteration. 
Foster  v.  Alden,  21  Mich.  507. 

[b]  Where  a  justice  of  the  peace 
has  entered  judgment  against  one  de- 
fendant and  made  no  entry  as  to  an- 
other he  cannot  upon  memory  be  al- 
lowed to  afterwards  enter  judgment  by 
way  of  amendment.  Trevathan  v.  Cald- 
well, 4  Heisk.    (Tenn.)    535. 

65.  Gates   v.   Bennett,   33   Ark.  475. 

66.  Kan. — Hanlin  v.  Baxter,  20  Kan. 
134.  N.  J.— Yorks  v.  Ackerman,  3  N. 
J.  L.  900.  Tex.— Texas  &  P.  R.  Co. 
V.  Gill,  9  Tex.  Civ.  App.  139,  28  S. 
W.  911.  W.  Va.— Davis  v.  Trump,  43 
W.  Va.  191,  27  S.  E.  397. 

[a]  Successor  of  the  justice  may 
make  the  correction  as  well  as  the 
justice  himself.  Young  v.  Pfeiffer  (Tex. 
Civ.  App.),  30  S.  W.  94;  Texas  &  P. 
E.  Co.  V.  Gill,  9  Tex.  Civ.  App.  139, 
28  S.  W.  911.  See  also  Mitchell  v. 
Conlev,  13  Ark.  414;  King  v.  State 
Bank,'  9  Ark.   187. 

67.  Nippes  v.  Kirk,  8  Phila.  (Pa.) 
299. 

68.  See  generally  15  Standaed  Proc. 
151. 

69.  See  generally  the  statutes  and 
the  following:  Del. — Steen  v.  Short,  1 
Marv.  29,5,  40  Atl.  1130.  Ind.— Smith 
V.  Chandler,  13  Ind.  513.  Kan. — Barons 
V.  Anderson,  37  Kan.  399,  15  Pac.  226. 
La. — State    ex   rel.    Henderson    v.    Mc- 


Crea,  40  La.  Ann.  20,  3  So.  380.  Neb. 
State  V.  Duncan,  37  Neb.  631,  56  N. 
W.  214;  Strine  v.  Kingsbaker,  12  Neb. 
52,  10  N.  W.  534.  Ohio.— Hern  v.  Bev- 
ington,  5  Ohio  Dec.  560;  Forest  City 
Stone  Co.  v.  French,  4  Ohio  Dec.  (Re- 
print) 141.  Pa.— Carlin  v.  Holland,  11 
Pa.  Co.  Ct.  20;  Nippes  v.  Kirk,  8  Phila. 
299;  Long  v.  Caffrey,  8  Phila.  546; 
Gregg  V.  Ashenf elder,  5  Phila.  468; 
La  Rue  v.  Hagarty,  5  Phila.  530;  Stock- 
dale  V.  Campbell,  1  Phila.  520. 

70.  Ala.— Hauser  v.  Foley  &  Co.,  190 
Ala.  437,  67  So.  252.  Cal.— American 
T.  F.  Co.  V.  Justice's  Court,  133  Cal. 
319,  65  Pac.  742,  978;  Simon  v.  Jus- 
tice's Court,  127  Cal.  45,  59  Pac.  296; 
Heinlen  v.  Phillip*,  88  Cal.  557,  26 
Pac.  366;  Weimmer  v.  Sutherland,  74 
Cal.  341,  15  Pac.  849;  Winter  v.  Fitz- 
Patrick,  35  Cal.  269.  Ga.— Field  v 
Peel,  122  Ga.  503,  50  S.  E.  346;  Fon- 
taine V.  Bergen,  55  Ga.  410;  Dalton 
City  Co.  V.  Haddock,  54  Ga.  584; 
Doughty,  Pearson  &  Co.  v.  Walker,  54 
Ga.  595.  Ill,— Bennett  v.  Karasik,  164 
111.  App.  362;  St.  Louis  B.  &  S.  Ry. 
Co.  V.  Gundlach,  69  111.  App.  192;  Carr 
V.  Trainor,  36  111.  App.  587.  Ind, 
Frankel  v.  Garrard,  160  Ind.  209,  66 
N.  E.  687;  Foist  v.  Coppin,  35  Ind. 
471;  Jamieson  v.  Caster,  16  Ind.  426. 
la. — Rhodes  v.  De  Bow,  5  Iowa  260. 
Kan. — Shaw  v.  Rowland,  32  Kan.  154, 
4  Pac.  146;  Freeman  v.  Wyandotte 
L.  &  T.  Co.,  6  Kan.  App.  86,  49  Pac. 
673.  Me.— Pratt  v.  Roberts,  53  Me. 
399  (judgment  of  nonsuit);  State  v. 
Hall,  49  Me.  412.  Mich.— O 'Brien  v. 
Tallman,  36  Mich.  13;  Foster  v.  Alden, 
21  Mich.  507.  Minn.— Larson  v.  John- 
son, 83  Minn.  351,  86  N.  W.  350.  Mo. 
Langford  v.  Doniphan,  61  Mo.  App. 
288;  Leith  v.  Shingleton,  42  Mo.  App. 
449.  Neb.— Western  Mut.  Ben.  Assn. 
V.  Pace,  23  Neb.  494,  36  N.  W.  816; 
Fox  V.  Meacham,  6  Neb.  530.  N.  Y, 
Dauchy  v.  Brown,  41  Barb.  555;  Mar- 
tin V.  Mayor  of  New  York,  20  How. 
Pr.  86;  People  ex  rel.  Decker  v.  Lynde, 
8  Cow.  133;  McCollum  v.  McClave,  1 
Hilt.  140;  Rose  v.  Depue,  1   Thomp.  & 
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generally/^  or  to  vacate  judgments  and  grant  a  new  trial/^  while 
others  confer  power  to  vacate  only  default  judgments,"  or  judgments 
rendered  against  a  defendant  in  his  ahsence/*  and  judgments  dis- 


C.  16;  Sperry  v.  Major,  1  E.  B.  Smitli  | 
361.  N.  C. — Navassa  Guano  Co.  v. 
Bridgers,  93  N.  C.  439.  Ore. — American 
Building  &  Loan  Assn.  v.  Fulton,  21 
Ore.  492,  28  Pac.  636.  Pa.— McNamara 
V.  Mcintosh,  17  Pa.  Co.  Ct.  135;  Haines 
V.  Hillary,  9  Phila.  526;  Long  v.  Caf- 
frey,  8  "^Phila.  546;  Nippes  v.  Kirk, 
8  Phila.  299;  Gregg  r.  Ashenf elder,  5 
Phila.  468;  Hilton  v.  Linton,  1  Just. 
Eep.  142.  R.  I. — Hamill  v.  Bosworth, 
12  E.  I.  124.  S.  C— Doty  &  Co.  v. 
Duvall,  19  S.  C.  143.  Vt.— Mosseaux 
t.  Brigham,  19  Vt.  457.  Wash.— Mc- 
Coy V.  Bell,  1  Wash.  504,  20  Pac. 
595. 

See  15  Standard  Proc.  152. 

[a]  The  justice  has  not  inherent 
jurisdiction  to  set  aside  his  judgments 
Doty  &  Co.  V.  Duvall,  19  S.  C.  143. 

[b]  If  the  justice  attempts  to  va- 
cate a  judgment  where  he  has  no 
authority  to  do  so,  (1)  he  may  be 
restrained  by  writ  of  prohibition 
(Doughty,  Pearson  &  Co.  v.  Walker,  54 
Ga.  595),  (2)  or  the  order  made  may 
be  annulled  on  certiorari.  Weimmer 
V.  Sutherland,  74  Cal.  341,  15  Pac.  849; 
Winter  v.  Fitzpatrick,  35  Cal.  369.  (3) 
The  appearance  of  the  parties  after 
Buch  attempted  order,  on  a  new  trial, 
does  not  confer  jurisdiction  on  the 
justice  and  the  first  judgment,  if  not 
appealed  from,  remains  in  force.  Leitb 
f.  Shingleton,  42  Mo.  App.  449. 

[c]  Judgment  of  Another  Justice. 
One  justice  cannot  open  or  set  aside 
an  order  or  decree  of  another.  In  re 
National  Trust  Co.,  4  Civ.  Proc.  (N.  Y.) 
203. 

[d]  A  judgment  entered  at  a  pre- 
vious term  cannot  be  set  aside  by  the 
justice.     Frazier  v.  Griffle,  8  Md.  50. 

71.  McCabe-Duprey  T.  Co.  v.  Grants 
Pass,  57  Ore.  ^44,  102  Pac.  795,  110 
Pac.  395. 

[a]  In  Oregon  the  rules  governing 
the  vacating  of  judgments  for  mis 
take,  inadvertence,  surprise,  or  excus- 
able neglect  shall  be  as  prescribed  in 
courts  of  record.  White  v.  Brown,  54 
Ore.  7,  101  Pac.  900. 

72.  See  supra,  III,  L,  3,  and  the 
title  "New  Trial." 

73.  Cal.— American    T.    T.    Co.    v. 
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Justice's  Court,  133  Cal.  319,  65  Pac. 
742,  978;  Weimmer  v.  Sutherland,  74 
Cal.  341,  15  Pac.  849.  Ga.— Arts  v. 
Eocksien,  98  Iowa  536,  67  N.  W.  409; 
Eady  v.  Napier,  96  Ga.  736,  22  S.  E. 
684.  la.— Tavlor,  etc.  Organ  Co.  v. 
Plumb,  57  Iowa  33,  10  N.  W.  282; 
Stivers  v.  Thompson,  15  Iowa  1.  Mo. 
State  V.  Smith,  1  Mo.  App.  571.  Mont. 
Schwabe  v.  Lissner,  13  Mont.  215,  33 
Pac.  1012.  N.  Y.— Gardner  v.  Wight, 
3  E.  D.  Smith  334;  Mooney  v.  Mc- 
Guirk,  31  Misc.  744,  64  N.  Y.  Supp. 
41  (a  justice  of  a  municipal  court  may 
set  aside  a  default  judgment);  Edel 
V.  McCone,  16  Daly  216,  10  N.  Y. 
Supp.  538,  31  N.  y.  St.  553.  N.  O. 
Bullard  v.  Edwards,  140  N.  C.  644,  53 
S.  E.  445,  holding  that  laches  on  the 
jart  of  the  defendant  will  defeat  his 
right  to  have  default  vacated.  Pa. 
Whitehead  v.  Gillespy,  1  Phila.  515. 
Tex.— Cohen  v.  Moore,  101  Tex.  45,  104 
S.  W.  1053;  Mistrot  Bros.  &  Co.  v. 
Wilson,  41  Tex.  Civ.  App.  160,  91  S. 
W.  870.  Wis.— Field  v.  Heckman,  118 
Wis.  461,  95  N.  W.  377. 

[a]  Failure  of  defendant  to  appear 
at  trial  is  not  a  default  and  the  jus- 
tice has  no  power  to  set  aside  the 
judgment.  Donnell  v.  Cornell,  1  Code 
Eep.  N.  S.    (N.  Y.)    288. 

74.  Covart  v.  Haskins,  39  Kan.  571, 
18  Pac.  522;  Barons  v.  Anderson,  37 
Kan.  399,  15  Pac.  226;  Strine  v.  Kauff- 
man,  12   Neb.  423,   11   N.  W.  867. 

[a]  "Absence"  (1)  as  used  in  the 
statute  is  equivalent  to  non-appearance 
in  the  action.  So  that  a  judgment 
rendered  against  a  defendant  who  ap- 
peared in  the  action  but  was  absent 
on  the  day  of  trial  is  not  a  judgment 
rendered  "in  his  absence."  Strine  v. 
Kauffman,  12  Neb.  423,  11  N.  W. 
867.  (2)  Contra,  Covart  v.  Haskins, 
39  Kan.  571,  18  Pac.  522,  refusing  to 
follow  the  case  just  cited  and  giving 
the  word  absence  its  ordinary  defini- 
tion. Therefore  a  defendant  is  absent 
within  the  statute  where  his  attorney 
appears  specially  and  asks  a  contin- 
uance because  of  defendant's  absence, 
and  leaves  the  court  room  on  denial 
of  his  request. 
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missing  the  action.'^^  Even  in  the  absence  of  statute,  however,  a 
justice  may  set  aside  a  void  judgment.''^ 

The  power  of  the  justice  being  wholly  statutory,  his  judgments  can 
be  set  aside  only  on  complying  with  the  statute,"  and  on  the  grounds 
specified  in  the  statute.'^* 

b.  Proceedings  To  Set  Aside  Default  Judgments.  —  Statutes  some- 
times provide  that  upon  payment  of  costs  or  eou-fession  of  judgment 
therefor,^^  a  defendant  may  have  a  default  judgment  or  a  judgment 
against  him  in  his  absence  set  aside  upon  an  application  by  motion,*" 
made  within  the  statutory  period  after  entry  of  judgment,  or  after 
notice  of  such  entry,*^  and  supported  by  an  affidavit  showing'  good 


75.  Taylor  &  Farley  Organ  Co.  v. 
Plumb,  57  Iowa  33,  10  N.  W.  282. 

76.  Cal. — American  T.  F.  Co.  v.  Jus- 
tice's Court,  133  Cal.  319,  65  Pac.  742, 
978.  Ga.— Chapman  v.  Floyd,  68  Ga. 
455.  Miss. — Moore  v.  Hoskins,  66  Miss. 
496,  6  So.  500.  Ore.— Clubine  v.  Mer- 
rill, 163  Pac.  85.  Tex.— Barton  v. 
Jackson  (Tex.  Civ.  App.),  182  S.  W. 
365. 

[a]  Where  judgment  was  rendered 
without  having  obtained  jurisdiction 
of  the  person  of  the  defendant.  N.  C. 
King  V.  Wilmington  &  W.  E.  Co.,  112 
N.  C.  318,  16  S.  E.  929;  Whitehurst 
V.  Merchants'  &  Farmers'  Transp.  Co., 
109  N.  C.  342,  13  S.  E.  937;  Navassa 
Guano  Co.  v.  Bridgers,  93  N.  C.  439; 
Morgan  v.  Allen,  27  N.  C.  156.  Ohio. 
Wehlen  v.  Macke,  9  Ohio  Dec.  (Re- 
print) 565.  Pa. — Lewis  Lumb.  &  Mfg. 
Co.  V.  Lewis,  6  Kulp  422. 

77.  N.  C— Sloan  v.  McLean,  34  N. 
C.  260.  Ohio.— McCann  v.  Duffy,  2  Ohio 
Dec.  (Reprint)  114.  Ore. — White  v. 
Brown,  54  Ore.  7,  101  Pac.  900.  Pa, 
McNamara  v.  Mcintosh,  17  Pa.  Co.  Ct. 
135.  S.  C— Doty  &  Co.  v.  Duvall,  19 
S.  C.  143.  Tex. — Aycock  v.  Williams, 
18  Tex.  392. 

78.  White  v.  Brown,  54  Ore.  7,  101 
Pac.  900. 

[a]  That  the  judgment  is  erroneous 
does  not  authorize  setting  it  aside. 
Clubine  v.  Merrill  (Ore.),  163  Pac.  85. 

79.  Cal. — Arbogast  v.  Superior  Court 
(Cal.  App.),  162  Pac.  909.  Neb.— Smith 
1.  Riverside  Park  Assn.,  42  Neb.  372, 
60  N.  W.  599;  Leake  v.  Gallogly,  34 
Neb.  857,  52  N.  W.  824;  Tyler  v.  Bax- 
ter, 29  Neb.  688,  46  N.  W.  153;  Strine 
r.  Kingsbaker,  12  Neb.  52,  10  N.  W. 
534.  Ohio. — McCann  v.  Duffy,  2  Ohio 
Dec.   (Reprint)    114. 

[a]  Failure  to  require  payment  of 
costs   does   not  affect   the   jurisdiction 


of  the  justice  or  the  validity  of  the 
judgment  on  the  trial  had  thereafter. 
Arbogast  v.  Superior  Court  (Cal.  App.), 
362  Pac.  909.  But  see  Leake  v.  Gal- 
logly, 34  Neb.  857,  52  N.  W.  824, 
holding  statute  mandatory  in  this  re- 
spect. 

[b]  Attorney  may  confess  costs. 
Stanton  v.  Spence,  22  Neb.  191,  196, 
34   N.   W.   359. 

80.  Cal. — Spencer  v.  Branham,  109 
Cal.  336,  41  Pac.  1095.  Mo.— Crooker 
Shoe  Co.  V.  Fry,  104  Mo.  App.  134,  78 
S.  W.  313.  Ohio.— McCann  v.  Duffy,  2 
Ohio  Dec.    (Reprint)    114. 

[a]  An  application  (1)  by  one  of 
several  joint  defendants  on  his  own  be- 
half will  be  overruled.  Boyd  v.  Mun- 
son,  56  Neb.  269,  76  N.  W.  552.  (2) 
But  if  a  default  judgment  against  two 
defendants  on  a  joint  contract  is  set 
aside  and  a  new  trial  granted  as  to 
one  of  them,  the  judgment  is  vacated 
as  to  both.  Hughes  v.  Lindsey,  10  Ark. 
555. 

f  b]  A  motion  of  one  partner  to  open 
a  default  inures  to  the  benefit  of  all 
the  partners.  Robinson  V.  Snyder,  97 
Ind.  56. 

[c]  Plaintiff  cannot  have  default 
set  aside.  Crooker  Shoe  Co.  v.  Fry, 
104   Mo.  App.   134,   78   S.   W.  313. 

81.  Cal. — Simon  v.  Justice 's  Court, 
127  Cal.  45,  59  Pac.  296;  Spencer  v. 
Branham,  109  Cal.  336,  41  Pac.  1095; 
Storey  v.  Mueller,  21  Cal.  App.  301, 
131  Pac.  763;  Fast  v.  Young,  19  Cal. 
App.  577,  126  Pac.  854.  Ind. — Brown 
f.  Goble,  97  Ind.  86.  Mo.— Roach  v. 
Montserratt  Coal  Co.,  71  Mo.  398; 
Blanchard  v.  Hatch,  32  Mo.  261,  non- 
resident defendant.  Neb. — Tootle  v. 
Jones,  19  Neb.  588,  27  N.  W.  635. 
Ohio. — McCann  v.  Duffy,  2  Ohio  Dec. 
(Reprint)  114.  Tex. — ^Irwin  V.  Cun- 
ningham  (Tex.  Civ.  App.),   177  S.  W. 
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eanse  therefor,^^  and,  under  some  statutes,  showing  that  he  has  a  just 
and  valid  defense.^^  No  notice  of  application  to  set  aside  a  default 
judgment  need  be  given,^*  except  where  required  by  statute.^^  Some 
statutes  require  notice  of  the  opening  of  the  judgment  and  of  the 
time  and  place  of  trial.^"  The  discretion  of  the  justice  in  setting 
aside  a  default  will  not  be  interfered  with  except  in  a  clear  case  of 


986;  Brown  v.  Button  (Tex.  Civ.  App.), 
85  S.  W.  454.  Vt. — Mosseaux  v.  Brig- 
ham,  19  Vt.  457,  within  two  hours. 

[a]  This  statute  does  not  require 
the  entire  proceeding  Tae  had  within 
the  prescribed  period,  but  only  that 
the  motion  and  offer  to  confess  judg- 
ment for  costs  be  filed  within  that 
time.  Brainard  v.  Butler,  Eyan  &  Co., 
77  Neb.  515,  109  N.  W.  766. 

[b]  In  computing  the  time  within 
which  a  motion  to  set  aside  a  de- 
fault may  be  made,  the  first  day  should 
be  excluded  and  the  last  day  included. 
Eeynolds  v.  Missouri,  etc.  K.  Co.,  64 
Mo.  70. 

[c]  If  the  last  day  is  Sunday,  the 
party  has  till  the  following  day  to 
apply  for  relief.  Spencer  v.  Branham, 
109  Cal.  336,  41  Pac.  1095;  Townsend 
V.  Parker,  21  Cal.  App,  317,  131  Pac. 
766. 

[d]  Application  may  he  made  even 
after  appeal  if  made  within  the  statu- 
tory time  and  the  appeal  is  with- 
drawn.    Park  V.  Ratcliffe,  42  Iowa  42. 

[e]  Effect  of  Continuance  of  Mo- 
tion.— Where  a  motion  to  set  aside  a 
default  is  filed  within  the  statutory 
time  the  justice  does  not  lose  juris- 
diction by  a  continuance  for  hearing 
of  the  motion.  Spencer  v.  Branham, 
109  Cal.  336,  41  Pac.  1095;  Townsend 
V.  Parker,  21  Cal.  App.  317,  131  Pac. 
766. 

As  to  notice  of  entry,  see  supra,  III, 
M,  6,  f. 

[f]  In  Pennsylvania,  (1)  if  the  de- 
fendant wishes  to  file  a  set-off  a  de- 
fault may  be  opened  within  thirty 
days.  McNamara  v.  Mcintosh,  17  Pa. 
Co.  Ct.  135.  (2)  And  if  no  summons 
has  been  served  upon  the  defendant 
the  default  may  be  opened  after  thirty 
days.  Dicks  v.  Carter,  21  Leg.  Int. 
(Pa.)    340. 

82.  Hotehkiss  v.  King,  155  App.  Div. 
850,   140   N.   Y.   Supp.   495. 

[a]  A  good  and  sufficient  reason  for 
his  absence  must  be  stated.  Pope  v. 
Pollock,  1  Ohio  Cir.  Ct.  347,  1  Ohio 
Cir.  Dec.  193. 
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[b]  That  the  defendant's  name  was 
misspelled  in  the  copy  of  the  notice 
left  with  him  will  not  warrant  setting 
aside  a  default,  the  original  being  cor- 
rect. Breen  v.  Kuhn,  91  Iowa  325,  59 
N.  W.  344. 

83.  Baker  i?.  Knickerbocker,  25  Kan. 
288. 

[a]  The  defendant  himself,  not  his 
attorney,  should  make  the  affidavit. 
At  least  an  affidavit  by  another  should 
show  why  the  defendant  does  not  make 
the  affidavit  and  show  that  the  affiant 
has  knowledge  of  the  facts.  Baker  v. 
Knickerbocker,  25  Kan.  288. 

84.  Frizzell  v.  Willard,  37  Ark.  478; 
Park  r.  Eatcliffe,  42  Iowa  42. 

85.  Smith  v.  Chandler,  13  Ind.  513; 
Navassa  Guano  Co.  v.  Bridgers,  93  N. 
C.  439;  Sloan  v.  McLean,  34  N.  C. 
260. 

[a]  The  plaintiff  may  waive  notice 
of  the  time  of  application  for  the 
opening  of  a  default  judgment  by  ap- 
pearance at  the  hearing.  Steen  v. 
Short,  1  Marv.  (Del.)  295,  40  Atl. 
1130. 

[b]  Where  there  has  been  insuffi- 
cient service  of  summons  and  a  de- 
fault judgment  rendered  the  justice 
cannot  without  notice  to  the  defendant 
entertain  a  motion  setting  aside  the 
judgment  and  set  the  cause  for  trial 
and  at  the  latter  date  enter  another 
default  judgment.  Jamieson  v.  Cas- 
ter, 16  Ind.  426. 

86.  See  generally  the  statutes  and 
the  following:  Smith  v.  Eiverside  Park 
Assn.,  42  Neb.  372,  60  N.  W.  599; 
Tyler  v.  Baxter,  29  Neb.  688,  46  N. 
W.  153;  Stanton  V.  Spence,  22  Neb. 
lei,  34  N.  W.  359;  McCann  v.  Duffy, 
2    Ohio   Dec.    (Eeprint)    114. 

[a]  If  the  justice  refuse  to  open 
the  judgment,  notice  need  not  be  given. 
Smith  V.  Eiverside  Park  Assn.,  42  Neb. 
372,  60  N.  W.  599. 

[b]  A  defective  notice  will  not  de- 
prive the  justice  of  jurisdiction  and 
he  may  continue  the  case  for  proper 
service  on  application  of   the   defend- 
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abuse,*^  but  on  compliance  with  the  conditions  of  the  statute,  it  is 
the  duty  of  the  justice  to  set  aside  the  judgment,®®  and  having  done 
so  the  cause  is  before  him  for  further  proceedings.®^  Where  the  open- 
ing or  vacating  is  not  a  matter  of  right  the  justice  may  impose  terms,^" 
but  he  is  not  bound  to  do  so.®^ 

Setting  Aside  Second  Default  Judgment,  —  The  justice  has  no  power  to 
set  aside  successive  defaults.^^ 

10.  Equitable  Relief.  —  a.  Generally. ^^  —  A  court  of  equity  will 
grant  relief  against  judgments  of  a  justice  of  the  peace  as  well  as 
judgments  of  other  courts,^*  upon  precisely  the  same  grounds  and 
subject  to  the  same  general  rules.^^  Thus  equity  will  intervene  to 
relieve  against  a  judgment  which  has  been  obtained  by  fraud,^*^  un- 
avoidable accident  or  excusable  mistake,^^  or  which  is  rendered  con- 


ant.     Brainard  v.  Butler,  Eyan  &  Co., 
77  Neb.  515,  109  N.  W.  766. 

87.  Park  v.  Kateliffe,  42  Iowa  42; 
Stivers  f.  Thompson,  15  Iowa  1;  Wavel 
V.  Wiles,  24  N.  Y.  635.  But  see  Ap- 
pleby V.  Strang,  1  Abb.  Pr.  (N.  Y.) 
143. 

88.  Smith  v.  Eiverside  Park  Assn., 
42  Neb.  372,  60  N.  W.  599;  Pope  f. 
Pollock,  1  Ohio  Cir.  Ct.  347,  1  Ohio 
Cir.  Dec.  193. 

[a]  The  judgment  is  set  aside  con- 
ditionally that  the  defendant  at  the 
time  set  for  trial  shall  make  his  de- 
fense. Smythe  v.  Kastler,  16  Neb.  264, 
20  N.  W.  208.  And  see  Koyal  Trust 
Co.  V.  Exchange  Bank,  35  Neb.  663, 
76  N.  W.  425;  Tootle  v.  Jones,  19  Neb. 
588,  27  N.  W.  635. 

[b]  The  order  opening  a  default 
should  be  in  strict  compliance  with  the 
statute  and  a  departure  therefrom  will 
invalidate  the  order.  Popkin  v.  Fried- 
lander,  23  Misc.  475,  51  N.  Y.  Supp. 
398. 

89.  Barton  v.  Jackson  (Tex.  Civ. 
App.),   182   S.  W.   365. 

[a]  Reviving  Judgment  by  Setting 
Aside  Order. — The  judgment  on  being 
set  aside  has  no  existence  and  cannot 
be  revived  or  resuscitated  by  vacating 
the  order  setting  aside  the  judgment. 
Olson  V.  Nunnally,  47  Kan.  391,  28  Pac 
149,  27  Am.  St.  Eep.  296;  McCuUum 
V.  McClare,  3  Abb.  Pr.   (N.  Y.)   106. 

90.  Townsend  v.  Parker,  21  Cal. 
App.  317,  131  Pac.  766. 

91.  Townsend  v.  Parker,  21  Cal. 
App.  317,  131  Pac.  766. 

92.  Smythe  v.  Kastler,  16  Neb.  264, 
20  N.  W.  208. 

93.  See  generally  15  Standard  Proc. 
256. 

94.  See  15  Standard  Peoc.  284. 


[a]     But  see  Fitch  v.  Byall,  149  Ind. 

554,  49  N.  E.  455,  holding  that  Burns' 
Eev.  St.  (Ind.)  1894,  §399,  providing 
that  where  judgment  is  taken  against 
a  party  through  mistake  or  excusable 
neglect  equity  will  relieve  does  not 
apply  to  justices'  courts. 

95.  See  15  Standard  Proc.  284,  and 
the  title  "Bills  To  Impeach  Judgments 
and  Decrees." 

96.  Ala.— Wilson  v.  Collins,  9  Ala. 
127.  Cal.— Chester  v.  Miller,  13  Cal. 
558.  Ga.— Lee  v.  Arnsdorff,  86  Ga.  264, 
12  S.  E.  352.  111.— Nelson  v.  Eockwell, 
14  111.  375.  Ind. — Greenwaldt  v.  May, 
127  Ind.  511,  27  N.  E.  158,  22  Am, 
St.  Eep.  660,  judgment  for  costs.  la. 
Dady  v.  Brown,  76  Iowa  528,  41  N.  W. 
209.  Mich.— Burpee  v.  Smith,  Walk. 
Ch.  327.  Mo. — Sanderson  v.  Voelcker, 
51  Mo.  App.  328.  N.  J.— Brown  v. 
Elliott,  17  N.  J.  Eq.  353.  N.  Y.— Hinck 
ley  V.  Miles,  15  Hun  170.  N.  O. 
Gallop  r.  Allen,  113  N.  C.  24,  18  S.  E. 
55.  Ore. — Marsh  v.  Perrin,  10  Ore. 
364.  Tex.— Gulf,  C.  &  S.  F.  Ey.  Co. 
f.  Eawlins,  80  Tex.  579,  16  S.  W.  430. 
Utah.— McMillan  v.  Forsythe,  47  Utah 
571,  154  Pac.  959.  Vt. — Davison  V. 
Heffron,  31  Vt.  687;  Babcoek  v.  Brown, 
25   Vt.  550,  60  Am.  Dec.  290. 

See  15  Standard  Proc.  320. 

[a]  Judgments  by  confession  may 
be  enjoined  if  obtained  by  fraud.  Mo. 
Goldie  Const.  Co.  r.  Eich  Const.  Co., 
112  Mo.  App.  147,  86  S.  W.  587.  Ohio. 
Staner  v.  Stom,  1  Ohio  Dec.  (Eeprint) 
344.  Tenn. — Gwinn  v.  Newton,  8 
Humph.  710.  And  see  Brumbaugh  v. 
Schnebly,  2  Md.  320. 

97.  Ala.— Wilson  v.  Collins,  9  Ala. 
127.  N.  J.— Brown  v.  Elliott,  17  N.  J. 
Eq.    353.     W.   Va.— Grafton    &    G.   E. 
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trary  to  agreement.®^  So  also  equity  will  intervene,  if  a  party  has 
been  prevented  by  fraud  and  deceit,®®  accident,^  or  by  circumstances 
over  which  he  has  no  control,^  from  presenting-  a  good  and  valid  de- 
fense, if  he  has  not  been  negligent.^  And  if  the  justice's  judgment 
is  void,  equity  will  grant  relief,*  even  though  the  party  has  an  ade- 
quate remedy  at  law,^  although  in  some  jurisdictions  the  existence  of 
a  remedy  at  law  precludes  relief.*     But  equity  will  not  grant  relief 


Co.  V.  Davisson,  45  W.  Va.  12,  29  S.  E. 
1028,  72  Am.  St.  Rep.  799. 

See  15  Standard  Proc.  314,  335. 

[a]  Mistakes  of  law  where  tlie  facts 
are  such  as  by  the  exercise  of  due 
diligence  might  have  been  ascertained, 
■will  not  justify  relief.  Cal. — Hollen- 
beak  v.  McCoy,  127  Cal.  21,  59  Pac. 
201.  Ga.— Eadv  v.  Napier,  96  Ga.  736, 
22  S.  E.  684:  ill.— Carr  r.  Trainor,  36 
111.  App.  587.  N.  C— Ledbetter  v.  Os- 
borne, 66  N.  C.  379.  Okla.— Bohart  v. 
Anderson,   26   Okla.   782,   110   Pac.   760. 

98.  Grwinn  v.  Newton,  8  Humph. 
(Tenn.)  710;  Gulf,  etc.  R.  Co.  v.  King, 
80  Tex.  681,  16  S.  W.  641.  See  15 
Standard  Proc.  329. 

99.  Eeagan  v.  Fitzgerald,  75  Cal. 
230,  17  Pac.  198;  Kimble  v.  Short,  2 
Kan.   App.    130,   43    Pac.   317. 

As  to  excuses  for  failure  to  prevent 
defense,  see  15  Standard  Proc.  309. 

1.  Eeagan  v.  Fitzgerald,  75  Cal.  230, 
17  Pac.  198. 

2.  Horn  v.   Queen,  4  Neb.   108. 

3.  Eeagan  r.  Fitzgerald,  75  Cal.  230, 
17  Pac.  198;  Kimble  v.  Short,  2  Kan. 
App.  130,  43  Pac.  317. 

4  Ala. — Beach  v.  Lavender  Bros., 
138  Ala.  406,  35  So.  352;  Independent 
Pub.  Co.  V.  American  Press  Assn.,  102 
Ala.  475,  15  So.  947.  Ariz.— Dial  v. 
Olsen,  4  Ariz.  293,  36  Pac.  175.  Ark. 
Ex  parte  Woods,  3  Ark.  532.  111. 
Dickinson  v.  Hoffman,  90  111.  App.  83. 
Ind.— Grass  v.  Hess,  37  Ind.  193.  la. 
Iowa  Union  Tel.  Co.  v.  Boylan,  86 
Iowa  90,  52  N.  W.  1122.  Kan.— Olson 
V.  Nunnally,  47  Kan.  391,  28  Pac.  149, 
27  Am.  St.  Rep.  296;  Basset  v.  Mitchell, 
19  Pac.  671.  Md.— Wagner  v.  Shank, 
59  Md.  313.  Minn. — Knutson  v.  Davies, 
51  Minn.  363,  53  N.  W.  646.  Mo. 
Graff  v.  Dougherty,  139  Mo.  App.  56, 
120  S.  W.  661;  United  States  Mutual 
Ace.  Ins.  Co.  v.  Eeisinger,  43  Mo.  App. 
571;  Boruschein  v.  Finck,  13  Mo.  App. 
120.  N.  H.— Ela  v.  Goss,  20  N.  H. 
52.  N.  Y.— Shottenkirk  v.  Wheeler,  3 
Johns.  Ch.  275.  Tenn. — Smith  v. 
Pearce,   6  Baxt.   72.     Tex. — Aycock  v. 
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Williams,  18  Tex.  392;  Woodard  v. 
Eskridge  (Tex.  Civ.  App.),  174  S.  W. 
868;  Jennings  v.  Shiner  (Tex.  Civ. 
App.),  43  S.  W.  276;  Boaz  v.  Graham, 
1  White  &  W.  Civ.  Cas.,  §159. 

[a]  Where  there  is  an  entire  lack 
of  service  equity  will  intervene.  111. 
Herzberger  v.  Barrow,  115  111.  App. 
79.  Ind.— Brown  v.  Goble,  97  Ind.  86. 
la. — Givens  r.  Campbell,  20  Iowa  79. 
Md. — Smith  Premier  Typewriter  Co.  V, 
Westcott.  112  Md.  146,  75  Atl.  1052. 

[b]  False  Return. — (1)  The  return 
of  the  officer  is  not  conclusive  and 
equity  will  enjoin  a  judgment  rendered 
thereon  when  impeached  and  shown  to 
be  false.  Meinert  v.  Harder,  39  Ore. 
609,  65  Pac.  1056.  (2)  If  the  plaintiff 
procured  the  false  return,  equity  will 
grant  relief.  Frankel  v.  Garrard,  160 
Ind.  209,  66  N.  E.  687.  See  15  St4ND- 
ard  Proc.  296. 

[c]  A  judgment  in  an  action 
brought  in  the  wrong  township  (1)  will 
be  enjoined  where  rendered  by  de- 
fault (Grass  v.  Hess,  37  Ind.  193; 
Gage  r.  Clark,  22  Ind.  163;  Brickley 
r.  Heilbruner,  7  Ind.  488),  or  (2)  ren- 
dered after  the  overruling  a  properly 
established  plea  of  privilege  to  be  sued 
in  the  county  of  defendant's  residence. 
Jennings  t\  Shiner  (Tex.  Civ.  App.), 
43  S.  W.  276. 

5.  la. — Cooley  v.  Barker,  122  Iowa 
440,  98  N.  W.  289,  101  Am.  St.  Rep. 
276.  Mo.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Reynolds,  89  Mo.  146,  1  S.  W. 
208;  Stockton  v.  Ransom,  60  Mo.  535; 
St.  Louis  &  S.  F.  R.  Co.  v.  Lowder, 
59  Mo.  App.  3;  Bear  t;.  Youngman,  19 
Mo.  App.  41.  Contra,  Jones  v.  Pharis, 
59  Mo.  App.  254;  United  States,  etc. 
Ins.  Co.  V.  Reisinger,  43  Mo.  App.  571; 
Bornschein  v.  Finck,  13  Mo.  App.  120. 
N.  M. — Pickering  v.  Palmer,  18  N.  M. 
473,  138  Pac.  198,  50  L.  R.  A.  (N.  S.) 
1055. 

And  see  cases  in  preceding  note. 
Effect  of  remedy  at  law  generally, 
see  infra.  Ill,  M,  10,  b. 

6.  Cal.— Luco  V.  Bushyhead,  73  Cal. 
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on  account  of  irregularities  in  the  process  or  service/  or  because  of 
irregularities  in  the  proceedings,^  unaccompanied  by  some  equitable 
circumstance,  because  in  such  cause  the  party  has  an  adequate  remedy 
by  appeal. 

b.  Effect  of  Eemedy  at  Laiv.^  —  The  general  rule  that  equity  will 
not  intervene  if  the  party  has  an  adequate  remedy  at  law  applies  to 
this  proceeding,^"  except  in  some  jurisdictions  where  the  judgment  is 


six,  14  Pac.  368;  Luco  v.  Brown,  73 
Cal.  3,  14  Pac.  366,  2  Am.  St.  Eep. 
772;  Gates  v.  Lane,  49  Cal.  266;  Corn- 
stock  V.  Clemens,  19  Cal.  77.  Ind. 
Jamieson  v.  Caster,  16  Ind.  426.  Neb. 
Lininger  v.  Glenn,  33  Neb.  187,  49  N. 
W.  1128.  N.  C— Ballard  v.  Lowry,  163 
N.  C.  487,  79  S.  E.  966.  W.  Va. 
Kanawha  &  O.  Ry.  Co.  r.  Ryan,  31 
W.  Va.  364,  6  S.  E.  924,  13  Am.  St. 
Rep.  865.  Wis.— Crandall  v.  Bacon,  20 
Wis.  639,  91  Am.  Dec.  451. 

[a]  If  the  judgment  is  for  less 
than  twenty  dollars,  equity  will  en- 
tertain the  case  on  a  proper  showing 
as  the  party  has  no  right  to  appeal. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rawlins, 
80  Tex.  579,  16  S.  W.  430;  Odle  v. 
Frost,  59  Tex.  684;  Houston  &  T.  C. 
E.  Co.  V.  Young  (Tex.  Civ.  App.),  137 
S.  W.  380;  Coca  Cola  Co.  v.  Allison, 
52  Tex.  Civ.  App.  54,  113  S.  W.  308; 
Sherman  Steam-Laundry  Co.  v.  Carter, 
24  Tex.  Civ.  App.  533,  60  S.  W.  328; 
Rumfield  v.  Neal  (Tex.  Civ.  App.),  46 
S.  W.  262;  Jennings  v.  Shiner  (Tex. 
Civ.  App.),  43  S.  W.  276;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Blankenbeckler,  13  Tex. 
Civ.  App.  249,  35  S.  W.  331.  See 
Pichon  V.  McHenry,  6  Blackf.  (Ind.) 
517. 

7.  111.— Garden  City  Wire  &  Spring 
Co.  V.  Kause,  67  111.  App.  108.  la. 
Shea  f.  Quintin,  30  Iowa  58.  Kan. 
Ames  V.  Freeman,  83  Kan.  585,  112 
Pac.  160;  True  t\  Mendenhall,  67  Kan. 
497,  73  Pac.  67.  N.  C— Billings  v. 
Joines,  151  N.  C.  363,  66  S.  E.  307. 
Ohio.— Dixon  v.  Bird  Varnish  Co.,  10 
Ohio  Dec.  (Reprint)  481.  S.  D. — Kerr 
f.  Murphy,  19  S.  D.  184,  102  N.  W. 
687,  69  L.  R.  A.  499. 

8.  m.— Bryant  v.  Ballance,  66  111 
188;  Grampp  v.  McBrearty,  109  111. 
App.  277.  Ind.— Calvert  f.  Hendricks, 
155  Ind.  592,  58  N.  E.  832;  Fitch  v. 
Byall,  149  Ind.  554,  49  N.  E.  455; 
Parsons  v.  Pierson,  128  Ind.  479,  28 
N.  E.  97;  Hume  v.  Conduitt,  76  Ind. 
598;  Pichon  v.  McHenry,  6  Blackf. 
517.     Kan.— Bassett    v.    Mitchell,    40 


Kan.  549,  20  Pac.  192;  Roby  v.  Ver- 
ner,  31  Kan.  306,  1  Pac.  538.  La. 
State  f.  Riley,  43  La.  Ann.  177,  8 
So.  598.  Mich.— Wilson  v.  Coolidge,  42 
Mich.  112,  3  N.  W.  285.  Mo.— Mesker 
V.  Cornwell,  145  Mo.  App.  646,  123 
S.  W.  488;  Missouri,  K.  &  T.  Ry.  Co, 
f.  Warden,  73  Mo.  App.  117.  N,  Y. 
Shottenkirk  v.  Wheeler,  3  Johns.  Ch. 
275.  N.  C— Bissell  r.  Bozman,  17  N. 
C.  154.  Okla. — Rumsey  v.  Howe,  150 
Pac.  1060.  Ore.— Galbraith  v.  Barnard, 
21  Ore.  67,  26  Pac.  1110.  Tenn. 
Wagstaflf  r.  Braden,  1  Baxt.  304;  Aus- 
tin V.  Ramsey,  3  Tenn.  Ch.  118.  Tex. 
Haleomb  v.  Kelly,  57  Tex.  618;  Vaugh- 
an  Lumb.  Co.  i\  Bybee  (Tex.  Civ. 
App.),  191  S.  W.  827;  Pye  v.  Wyatt 
(Tex.  Civ.  App.),  151  S.  W.  1086; 
Lyons  Bros.  Co.  v.  Corley  (Tex.  Civ. 
App.),  135  S.  W.  603;  Hudson  v.  Smith 
(Tex.  Civ.  App.),  133  S.  W.  486;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Coca 
Cola  Co.,  32  Tex.  Civ.  App.  611,  75 
S.  W.  563;  Grant  v.  Quinsell,  1  White 
&  W.  Civ.  Cas.,  §733.  W.  Va.— New- 
Ion  V.  Wade,  43  W.  Va.  283,  27  S.  E. 
244. 

See  15  Standard  Proc.  298. 

[a]  Where  the  amount  of  the  cred- 
itor's claim  is  split  to  bring  it  within 
the  justice 's  jurisdiction  equity  will 
not  intervene  on  the  ground  that  it 
is  illegal  to  so  divide  the  claims. 
Derickson  v.  Predeaux,  2  Md.  325. 

9.  See  generally  15  Standard  Proc. 
273,  and  the  title  "Legal  Remedy." 

10.  Ark.— Radford  v.  Samstag,  113 
Ark.  185,  167  S.  W.  491;  Knight  v. 
Cresswell,  82  Ark.  330,  101  S.  W.  754, 
118  Am.  St.  Rep.  74;  Wingfield  v. 
McLure,  48  Ark.  510,  3  S.  W.  439; 
Shaul  V.  Duprey,  48  Ark.  331,  3  S.  W. 
366;  Garvin  v.  Squires,  9  Ark.  533,  50 
Am.  Dee.  224.  Cal.— Hollenbeak  v. 
McCoy,  127  Cal.  21,  59  Pac.  201;  Rea- 
gan V.  Fitzgerald,  75  Cal.  230,  17  Pac. 
198.  Colo. — Van  Buren  v.  Posteraro, 
45  Colo.  588,  102  Pac.  1067,  132  Am. 
St.  Rep.  199.  Conn. — Blakeslee  v. 
Murphy,     44     Conn.     188.       Ga.— Mc- 
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void.'^    Atnd  a  party  who  had  a  remedy  at  law  and  lost  it  through 
laches,  cannot  obtain  relief  in  equity.^^     But  it  is  otherwise  if  such 


Clatchey  v.  Bryan,  144  Ga.  292,  86 
S.  E.  1085.  111.— Dolton  v.  Dolton,  201 
111.  155,  66  N.  E.  323;  Lasher  v.  An- 
nvinziata,  119  HI.  App.  653;  Garden 
City  Wire  &  Spring  Co.  v.  Kause,  67 
111.  App.  108;  Geraty  v.  Druiding,  44 
m.  App.  440.  Ind.— Calvert  v.  Hen- 
dricks, 155  Ind.  592,  58  N.  E.  832; 
Parsons  v.  Pierson,  128  Ind.  479,  28 
N.  E.  97;  Baragree  v.  Cronkhite,  33 
Ind.  192;  Jamieson  v.  Caster,  16  Ind. 
426;  Pichon  v.  McHenry,  6  Blackf.  517. 
la. — Central  Iowa  Ey.  Co.  v.  Piersol, 
65  Iowa  498,  22  N.  W.  648.  Md. 
Brumbaugh  v.  Schnebly,  2  Md.  320. 
Mo. — Missouri,  K.  &  E.  Ky.  Co.  v. 
Holschlog,  46  S.  W.  1134;  Missouri, 
K.  &  E.  By.  Co.  V.  Hoereth,  144  Mo. 
136,  45  S.  W.  1085;  Hess  v.  Fox,  140 
Mo.  App.  437,  124  S.  W.  83.  Neb. 
Mayer  v.  Nelson,  54  Neb.  434,  74  N. 
W.  841;  Proctor  v.  Pettitt,  25  Neb.  96, 
41  N.  W.  131.  Nev.— Connery  v.  Swift, 
9  Nev.  39.  N.  Y.— Shottenkirk  v. 
"Wheeler,  3  Johns.  Ch.  275;  Gorman  v. 
Low,  2  Edw.  Ch.  324.  N,  C— Gallop 
V.  Allen,  113  N.  C.  24,  18  S.  E.  55; 
Ledbetter  v.  Osborne,  66  N.  C.  379; 
Bissell  V.  Bozman,  17  N.  C.  154.  Okla. 
Eumsey  v.  Howe,  150  Pac.  1060;  Mis- 
souri, O.  &  G.  E.  Co.  V.  Eiley,  34  Okla. 
760,  127  Pac.  391;  Ellis  v.  Akers,  32 
Okla.  96.  121  Pac.  258.  Pa.— Fenster- 
niacher  v.  Xander,  116  Pa.  41,  10  Atl. 
128.  S.  C— McDowall  v.  McDowall, 
Bailey  Eq.  324.  Tenn. — Gwinn  v.  New- 
ton, 8  Humph.  710.  Tex. — Holcomb  r. 
Kellv,  57  Tex.  618;  Eountree  v.  Walker, 
46  Tex.  200;  Manning  v.  Hunt,  36 
Tex.  118;  Eotzein  v.  Cox,  22  Tex.  62; 
Brady  v.  Hancock,  17  Tex.  361;  Fitz- 
hugh  V.  Orton,  12  Tex.  4;  Eobinson 
V.  Gibson  (Tex.  Civ.  App.),  168  S.  W. 
877;  Jones  v.  Curtis,  56  Tex.  Civ. 
App.  181,  120  S.  W.  530;  Cohen  v. 
Moore  (Tex.  Civ.  App.),  103  S.  W. 
422;  McHugh  v.  Sparks,  15  Tex.  Civ. 
App.  57,  38  S.  W.  537;  Houston,  E. 
&  W.  T.  Ey.  Co.  V.  Ellisor,  14  Tex. 
Civ.  App.  706,  37  S.  W.  972;  Long  r. 
Anderson,  1  White  &  W.  Civ.  Cas., 
§1161;  Lackie  r.  Bramlett,  1  White  & 
W.  Civ.  Cas.,  §1129.  Vt.— Munger  v. 
Verder,  59  Vt.  386,  8  Atl.  154  (by 
petition  to  the  county  court) ;  Sleeper 
r.  Croker,  48  Vt.  9.  W.  Va.— Hickok 
V.  Caton,  53  W.  Va.  46,  44  S.  E.  178; 
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Eailway  Co.  v.  Eyan,  31  W.  Va.  364, 
13  Am.  St.  Eep.  865.  Wis.— Crandafl 
r.  Bacon,  20  Wis.  739,  91  Am.  Dec. 
451. 

[a]  Although  the  justice  denies  the 
plaintlflf's  motion  to  vacate  a  judg- 
ment fair  on  its  face,  equity  will  not 
grant  relief  because  it  does  not  sit 
as  a  court  for  correction  of  errors  at 
law.  Eeagan  r.  Fitzgerald,  75  Cal.  230, 
17   Pac.   198. 

[b]  Seeking  relief  both  at  law  and 
in  equity  at  the  same  time  is  not  per- 
missible. Gordon  v.  Ellison,  9  Iowa 
317,   74  Am.   Dec.   353. 

11.  See  supra,  III,  M,  10,  a. 

12.  Ark. — Wadkins  v.  Merchants' 
Bank  of  Vandervoort.  96  Ark.  465,  132 
S.  W.  218.  Cal.— Merriman  v.  Walton, 
105  Cal.  403,  38  Pac.  1108,  45  Am. 
St.  Eep.  50,  30  L.  E.  A.  786;  Luco 
V.  Brown,  73  Cal.  3,  14  Pac.  366,  2 
Am.  St.  Eep.  772.  HI. — Eeynolds  v. 
Mitchell,  1  111.  177;  Grossman  v.  Davis, 

117  111.  App.  354.  Ind.— Calvert  v. 
Hendricks,  155  Ind.  592,  58  N.  E.  832; 
Boyd  V.  Weaver,  134  Ind.  266,  33  N. 
E.  1027;  Martin  v.  Pifer,  96  Ind.  245; 
Baragree  i'.  Cronkhite,  33  Ind.  192. 
la. — Tomlinson  v.  Litze,  82  Iowa  32, 
47  N.  W.  1015,  31  Am.  St.  Eep.  458; 
Central  Iowa  Ey.  Co.  v.  Piersol,  65 
Iowa  498,  22  N.  W.  648;  Givens  v. 
Campbell,  20  Iowa  79.  Kan. — Devin- 
ney  v.  Mann,  24  Kan.  682.  Ky. — Black 
V.  Stefle,  9  Ky.  L.  Eep.  610.  Md. 
Baltimore    &   Ohio   E.    Co.   v.   Latimer, 

118  Md.  183,  84  Atl.  377;  Wagner  v. 
Shank,  59  Md.  313;  Brumbaugh  v. 
Schnebly,  2  Md.  320.  Mich.- Weisman 
r.  Newton  Beef  Co.,  154  Mich.  511,  118 
N.  W.  2;  Kramer  v.  Schulte,  154  Mich. 
632,  118  N.  W.  481.  Miss.— Gum  Carbo 
Co.  V.  New  Orleans  German  Gazette, 
90  Miss.  177,  43  So.  82.  Mo.— Smith 
r.  D'Lashmutt,  4  Mo.  103;  Herwick  v. 
Koken  Barber  Supply  Co.,  61  Mo.  App. 
454.  Neb.— Gurske  v.  Britt,  86  Neb. 
312,   125  N.  W.  539;   Langley  v.  Ashe, 

38  Neb.  53,  56  N.  W.  720;  Horn  v. 
Queen,  4  Neb.  108.  N.  Y.— Hoskins  v. 
Nichols,  48  Misc.  465,  96  N.  Y.  Supp. 
926.  N.  C— Whitehurst  V.  Merchants' 
&  Farmers'  Tr.  Co.,  109  N.  C.  342,  13 
S.  E.  937;  Ledbetter  f.  Osborne,  66 
N.   C.   379.     Ore. — Meinert   v.   Harder, 

39  Ore.   609,  65   Pac.   1056;    Galbraith 
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remed}^  has  been  denied  on  account  of  fraud  or  unavoidable  casualty.^^ 
e.  As  Dependent  Upon  Amount  of  the  Judgment.  —  Although  gen- 
erally suits  in  equity  for  an  injunction  may  be  brought  in  a  court 
notwitiistanding  the  fact  that  the  judgment  is  for  an  amount  less  than 
the  court's  minimum  jurisdiction  in  actions  of  law,"  some  statutes 
prohibit   enjoining  judgments  for  less   than   a   prescribed  amount. ^^ 

d.  Parties.  —  The  general  rules  governing  parties  in  proceedings 
in  equity  apply  to  this  proceeding.^^  The  justice  of  the  peace/^  and 
the  officer  to  whom  the  execution  is  directed,'^  need  not  be  joined  as 
a  general  rule,  it  being  sufficient  to  notify  them  of  the  granting  of  the 
injunction/^ 

e.  Pleadings.  —  The  pleadings  in  suits  in  equity  to  enjoin  the  en- 
forcement of  a  justice's  judgment  follow  the  pleadings  of  other  equity 
suits  and  are  governed  by  the  same  rules.^°    The  petition  must  show 


V.  Barnard,  21  Ore.  67,  26  Pac.  1110. 
Tenn. — Gunn  v.  Neal,  2  Heisk.  318. 
Tex.— Odom  v.  McMahan,  67  Tex.  292, 
3  S.  W.  286;  Halcomb  v.  Kelly,  57 
Tex.  618;  Masterson  v.  Ashcom,  54  Tex. 
324;  Rountree  v.  Walker,  46  Tex.  200; 
Musgrove  v.  Chambers,  12  Tex.  32; 
Fitzhugh  V.  Orton,  12  Tex.  4;  Chance 
V.  Pace  (Tex.  Civ.  App.),  151  S.  W. 
843;  Sherman  Steam-Laundry  Co.  v. 
Carter,  24  Tex.  Civ.  App.  533,  60  S. 
W.  328;  Ivey  v.  McConnell  (Tex.  Civ. 
App.),  21  S.  W.  403.  Vt.— Findlay  v. 
Longe,  81  Vt.  523,  71  Atl.  829. 

[a]  Negligence  of  an  attorney  will 
be  imputed  to  the  petitioner  and  will 
defeat  equitable  relief.  Weisman  v. 
Newton  Beef  Co.,  154  Mich.  511,  118 
N.  W.  2;  Davison  v.  Heffron,  31  Vt. 
687;  Babcock  v.  Brown,  25  Vt.  550, 
60  Am.  Dec.  290.  See  15  Standard 
Proc.  319. 

13.  Okla. — Eumsey  v.  Howe,  150 
Pac.  1060.  Tex.— Cobbs  v.  Coleman,  14 
Tex.  594,  where  the  law  governing  ap- 
peals and  certiorari  was  held  uncon- 
stitutional. Utah. — McMillan  v.  For- 
eythe,  47  Utah  571,  154  Pac.  959.  Vt. 
Delaney  v.  Brown,  72  Vt.  344,  47  Atl. 
1067. 

14.  Ma-llory  v.  Norton,  21  Barb.  (N. 
Y.)    424. 

15.  York  V.  Kile,  67  111.  233,  twenty 
dollars. 

Amount  in  controversy  as  test  of 
jurisdiction,  see  the  title  "Jurisdic- 
tion." 

16.  See  generally  the  title  "Par- 
ties," and  4  Standard  Proc.  482. 

[a]  The  codefendant  of  the  plain- 
tiff in  the  equity  suit  need  not  be 
joined  when  the  judgment  is  restrained 


only  so  far  as  affects  the  plaintiff 
and  his  property.  Merriman  v.  Walton, 
105  Cal.  403,  38  Pac.  1108,  45  Am.  St. 
Rep.  50,  30  L.  R.  A.  786;  Burpee  v. 
Smith,  Walk.  Ch.   (Mich.)    327. 

17.  Burpee  v.  Smith,  Walk.  Ch. 
(Mich.)  327;  Gulf,  etc.  R.  Co.  v. 
Blankenbeckler,  13  Tex.  Civ.  App. 
249,  35  S.  W.  331. 

18.  Gulf,  etc.  R.  Co.  v.  Blanken- 
beckler, 13  Tex.  Civ.  App.  249,  35  S. 
W.  331.  But  see  Burpee  v.  Smith, 
Walk.  Ch.  (Mich.)  327,  holding  that 
where  an  officer  holds  in  his  hands 
an  execution,  still  in  force,  he  is  a 
necessary  party  to  a  suit  to  enjoin. 

li».  Gulf,  etc.  R.  Co.  V.  Blankenbeck- 
ler, 13  Tex.  Civ.  App.  249,  35  S.  W. 
331. 

20.  Ind.— Leary  v.  Dyson,  98  Ind. 
317;  Nicholson  v.  Stephens,  47  Ind. 
185,  Minn. — Kane  v.  Arneson  Merc. 
Co.,  94  Minn.  451,  103  N.  W.  218.  Mo. 
Smith  V.  D'Lashmutt,  4  Mo.  103.  Neb. 
Langley  v.  Ashe,  38  Neb.  53,  56  N. 
W.  720.  N.  0.— Wilson  Cotton  Mills  V. 
Randle  Cotton  Mills,  116  N.  C.  647,  21 
S.  E.  431.  Tex.— Buie  v.  Crouch,  37 
Tex.  53;  Brundage  v.  Candle,  25  Tex. 
Supp.  387.  W.  Va.— Hickok  v.  Caton, 
53    W.   Va.   46,   44   S.   E.    178. 

See  4  Standard  Proc.  484;  the  title 
"Equity  Jurisdiction  and  Procedure;" 
and  titles  dealing  with  particular 
pleadings,  such  as  "Bills  and  An- 
swers," or  dealing  with  particular 
aspects  of  pleading. 

[a]  The  mere  filing  of  copies  of 
the  proceedings  with  the  complaint 
does  not  make  them  a  part  thereof 
and    they   in    no    way   aid    the    allega- 
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the  grounds  relied  upon  for  relief,^^  the  absence  of  an  adequate 
remedy  at  law,^^  and  the  existence  of  a  meritorious  defense,"  even  if 
the  judgment  is  void.^*  In  addition  thereto  the  plaintiff  must  offer 
to  do  equity.2^ 

f .  Hearing  and  Determination.  —  On  taking  jurisdiction  and  enter- 
taining plaintiff's  bill,  equity  will  determine  the  case  on  its  merits 
and  render  a  decree  accordingly.^^ 

11.     Collateral  Attack.^^  —  If  a  justice  of  the  peace  has  jurisdiction 


tions   of  the   complaint.     Matheney   v. 
Earl,   75   Ind.   531. 

21.  Cal. — Burbridge  v.  Eauer,  146 
Cal.  21,  79  Pac.  526.  Colo. — Van  Buren 
V.  Posteraro,  45  Colo.  588,  102  Pac. 
1067,  132  Am.  St.  Rep.  199.  Ga.— John- 
son V.  Driver,  108  Ga.  595,  34  S.  E. 
158.  111.— Geraty  v.  Druiding,  44  111. 
App.  440.  Ind. — Boyd  v.  Weaver,  134 
Ind.  266,  33  N.  E.  1027;  Baragree  v. 
Cronkhite,  33  Ind.  192.  Kan.— True  v. 
Mendenhall,  67  Kan.  497,  73  Pac.  67; 
Kendall  v.  Smith,  67  Kan.  90,  72  Pac. 
543;  Poor  v.  Tuston,  53  Kan.  86,  35 
Pac.  792;  Devinney  r.  Mann,  24  Kan. 
682.  Ky.— Black  v.  Stefle,  9  Ky.  L. 
Eep.  610.  Mo.' — Steyermark  v.  Lan- 
dau, 121  Mo.  App.  402,  99  S.  W.  41; 
Stroeh  v.  Doggett  Dry-Goods  Co.,  65 
Mo.  App.  103;  Herwicic  v.  Koken  Bar- 
ber Supply  Co.,  61  Mo.  App.  454.  Neb. 
Langley  v.  Ashe,  38  Neb.  53,  56  N.  W. 
720;  Gould  v.  Loughran,  19  Neb.  392, 
27  N.  W.  397.  N.  H.— Ela  v.  Goss,  20 
N.  H.  52.  N.  C— Gallop  v.  Allen,  113 
N.  C.  24,  18  S.  E.  55;  Bissell  v.  Boz- 
nian,  17  N.  C.  154.  N.  D. — Halverson 
V.  Bennett,  22  N.  D.  67,  132  N.  W. 
434.  Ohio. — Dixon  v.  Bird  Varnish 
Co.,  10  Ohio  Dec.  (Reprint)  481.  Ore. 
Meinert  v.  Harder,  39  Ore.  609,  65 
Pac.  1056.  Tex. — Masterson  v.  Ash- 
com,  54  Tex.  324;  Brady  v.  Hancock, 
17  Tex.  361;  Plow  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.  Civ.  App.),  149 
S.  W.  1081;  Jones  v.  Curtis,  56  Tex. 
Civ.  App.  181,  120  S.  W.  530.  W.  Va. 
Newlon  v.  Wade,  43  W.  Va.  283,  27 
B.  E.  244. 

[a]  If  the  absence  of  service  is 
relied  on  for  relief,  the  bill  must 
negative  the  appearance  or  waiver  of 
service  by  the  plaintiff  here  or  the 
defendant  in  the  law  action.  Carter 
V.  Griffin,  32  Tex.  212. 

[b]  Bill  must  point  out  defects  in 
service  if  this  is  the  ground  relied  on. 
Martin  V.  Castle,  193  Mo.  183,  91  S. 
W.  930;  Kruse  v.  Johnson,  87  Neb. 
694,  127  N.  W.  1072. 

Vol.  XVIII 


[c]  After  the  erroneous  overruling 
of  a  plea  of  privilege  (1)  the  party 
seeking  to  enjoin  the  judgment  ren- 
dered on  that  ground  must  aver  and 
prove  that  the  evidence  to  establish 
the  plea  was  all  in  favor  of  it  or 
was  admitted.  Coca  Cola  Co.  v.  Al- 
lison, 52  Tex.  Civ.  App.  54,  113  S.  W. 
308;  Jennings  v.  Shiner  (Tex.  Civ. 
App.),  43  S.  W.  276.  (2)  The  evi- 
dence supporting  the  plea  as  well  as 
that,  if  any,  tending  to  disprove  it 
should  be  set  out.  Coca  Cola  Co.  v. 
Allison,  52  Tex.  Civ.  App.  54,  113  S.  W. 
308. 

22.  Shay  v.  Nolan,  46  W.  Va.  299, 
33  S.  E.  225.  See  generally  the  title 
"Legal  Eemedy." 

23.  Burbridge  v.  Eauer,  146  Cal.  21, 
79  Pac.  526;  Harnish  v.  Beamer,  71  Cal. 
155,  11  Pac.  888;  Coca  Cola  Co.  v.  Al- 
lison, 52  Tex.  Civ.  App.  54,  113  S.  W. 
308.  See  4  Standard  Prog.  487;  15 
Standard  Proc.  268,  and  see  cases  cited 
supra,  this  section. 

[a]  The  facts  constituting  such  de- 
fense must  be  set  out.  Coca  Cola  Co. 
V.  Allison,  52  Tex.  Civ.  App.  54,  113 
S.   W.   308. 

24.  Fletcher  v.  Barton,  58  Ind.  App. 
233,  108  N.  E.  137.  Contra,  Cooley  v. 
Barker,  122  Iowa  440,  98  N.  W.  289, 
101  Am.  St.  Rep.  276;  Withers  v.  Lin- 
den (Tex.  Civ.  App.),  138  S.  W.  1117. 
See  4  Standard  Proc.  487,  note. 

25.  Baragree  v.  Cronkhite,  33  Ind. 
192. 

[a]  The  plaintiff  must  offer  to  pay 
the  amount  admitted  to  be  due  or  re- 
lief will  be  denied.  Baragree  v.  Cronk- 
hite, 33  Ind.   192. 

26.  Willis  V.  Gordon,  22  Tex.  241; 
Smith  V.  Woods,  1  White  &  W.  Civ. 
Cas.    (Tex.),   §§680,  681. 

27.  See  generally  15  Standard  Proc. 
377,  et  seq. 

As  to  attack  upon  record  of  justice, 
see  infra,  III,  Q,  5. 
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and  this  fact  is  shown  by  the  record,  his  judgments  are  no  more 
subject  to  collateral  attack  than  judgments  of  courts  of  record,-*  but 
it  is  otherwise  if  the  record  shows  a  want  of  jurisdiction  in  the  justice 
or  does  not  contain  sufficient  to  show  jurisdiction.^^ 


28.  Ark.  —  Townsly  -  Myrick  Dry 
Goods  Co.  V.  Fuller,  22  S.  W.  564.  Cal. 
Brush  V.  Smith,  141  Cal.  466,  75  Pac. 
55;  Gregory  v.  Bovier,  77  Cal.  121,  19 
Pac.  232;  Fagg  v.  Clements,  16  Cal. 
389.  Ga.— Brown  v.  Webb,  121  Ga. 
281,  48  S.  E.  917.  111.— Eice  v.  Travis, 
216  111.  249,  74  N.  E.  801  (reversing 
117  111.  App.  644);  Pomeroy  v.  Rand, 
McNally  &  Co.,  157  111.  176,  41  N.  E. 
636;  Weber  v.  German  Ins.  Co.,  80 
111.  App.  390;  Burke  v.  Dunning,  72 
111.  App.  193.  Ind.— Alexander  v.  Gill, 
130  Ind.  485,  30  N.  E.  525;  Friedline 
V.  State,  93  Ind.  366;  Hume  v.  Con- 
duitt,  76  Ind.  598.  Kan.— State  v.  Mil- 
ler, 71  Kan.  491,  80  Pac.  947;  Kendall 
V.  Smith,  67  Kan.  90,  72  Pac.  543; 
Day  V.  First  Nat.  Bank,  6  Kan.  App. 
821,  49  Pac.  691;  Vincent  v.  Davidson, 
1  Kan.  App.  606,  42  Pac.  390.  Mich. 
Somers  v.  Losey,  48  Mich.  294,  12  N. 
W.  188.  Miss.— McDugle  v.  Filmer,  82 
Miss.  200,  34  So.  152.  Mo.— Hammett 
V.  Hatton,  189  Mo.  App.  567,  176  S. 
W.  1078;  Richards  v.  Heger,  122  Mo. 
App.  512,  99  S.  W.  802;  Livingston 
1.  Allen,  80  Mo.  App.  521;  Sutton  v. 
Cole,  73  Mo.  App.  518;  Wise  v.  Lor- 
ing,  54  Mo.  App.  258.  N,  Y.— Wesson 
V.  Chamberlain,  3  N.  Y.  331;  Wilkin- 
son V.  Vorce,  41  Barb.  370;  Relyea  v. 
Ramsay,  2  Wend.  602;  Sailesbury  v. 
Creswell,  14  Hun  460.  N.  C— Moore 
V.  Edwards,  92  N.  C.  43;  Reid  v.  Spoon, 
66  N.  C.  415;  Jones  v.  Judkins,  20 
N.  C.  454.  OliiO.— McCurdy  v.  Baugh- 
man,  43  Ohio  St.  78,  1  N.  E.  93;  Dixon 
V.  Bird  Varnish  Co.,  10  Ohio  Dec.  (Re- 
print) 481.  Ore. — North  Pacific  Cycle 
Co.  V.  Thomas,  26  Ore.  381,  38  Pac. 
307,  46  Am.  St.  Rep.  636.  Pa.— Sweeney 
V.  Girolo,  154  Pa.  609,  26  Atl.  600; 
Cumberland  v.  Boyd,  113  Pa.  52,  4 
Atl.  346;  McDonald  v.  Simcox,  98  Pa. 
619;  Warner  v.  Scott,  39  Pa.  274; 
Billings  V.  Russell,  23  Pa.  189,  62 
Am.  Dec.  330;  Hazelett  v.  Ford,  10 
Watts  101;  Tarboi  v.  Hays,  6  Watts 
398,  31  Am.  Dec.  478.  S.  D.— Jewett 
V.  Sundback,  5  S.  D.  Ill,  58  N.  W. 
20.  Tenn. — Anderson  v.  Kimbrough,  5 
Coldw.  260;  Hall  v.  Heffly,  6  Humph. 
444;  Mason  v.  Westmoreland,  1  Head 
555.    Tex. — Waples  Painter  Co.  v.  Ross, 


176  S.  W.  47  (reversing  [Tex.  Civ. 
App.],  141  S.  W.  1027);  Watkins  v. 
Davis,  61  Tex.  414;  Long  v.  Brenne- 
man,  59  Tex.  210;  Odle  v.  Frost,  59 
Tex.  684;  Treadway  v.  Eastburn,  57 
Tex.  209;  Eubanks  v.  Sites  (Tex.  Civ. 
App.),  146  S.  W.  952;  Wakefield  t;. 
King,  2  Wills.  Civ.  Cas.,  §695;  Fen- 
drick  V.  Shea,  1  White  &  W.  Civ. 
Cas.,  §912.  Vt.— Small  v.  Haskins,  26 
Vt.  209.  Va. — Adams  v.  Jennings,  103 
Va.  579,  49  S.  E.  982. 

See  15  Standard  Proc.  394,  434,  470. 

[a]  In  supplementary  proceedings 
subsequently  based  thereon,  the  judg- 
ment of  the  justice  cannot  be  attacked 
collaterally.  Feinberg  v.  Kutcosky,  147 
App.  Div.  393,  132  N.  Y.  Supp.  9.  See 
15  Standard  Proc.  384,  note  28  [c]. 

[b]  Because  his  docket  failed  to 
show  affirmatively  that  the  justice 
waited  one  hour  on  the  day  to  which 
the  case  was  adjourned  for  the  de- 
fendant to  appear,  a  judgment  cannot 
be  collaterally  attacked.  Chaddock  v. 
Barry,  93   Mich.   542,  53   N.  W.   785. 

29.  Cal. — Rowley  v.  Howard,  23  Cal. 
401.  Colo. — Ware  v.  Mosher,  52  Colo. 
318,  121  Pac.  751.  Ga.— Jeffers  v.  Ware, 
72  Ga.  135.  111.— Johnson  v.  Logan,  68 
111.  313;  Johnson  v.  Baker,  38  111.  98, 
87  Am.  Dec.  293;  Pardon  v.  Dwire,  23 
111.  572.  la,— Gilman  v.  Heitman,  137 
Iowa  336,  113  N.  W.  932;  Cooley  v. 
Barker,  122  Iowa  440,  98  N.  W.  289, 
101  Am.  St.  Rep.  276.  Ky.— Willis  v. 
Tomes,  141  Ky.  431,  132  S.  W.  1043. 
Md.— Fahey  v.  Mottu,  67  Md.  250,  10 
Atl.  68.  Mich.— Purdy  «.  Law,  132 
Mich.  622,  94  N.  W.  182,  holding  that 
a  failure  of  the  record  to  show  ap- 
l)earance  of  defendant  in  accordance 
with  the  statute  was  ground  for  col- 
lateral attack.  Miss.  —  Raiford  v. 
Weems,  68  Miss.  138,  8  So.  260. 
Mo.— York  V.  Roberts,  8  Mo.  App.  140. 
N.  C. — Durham  Fertilizer  Co.  v.  Marsh- 
burn,  122  N.  C.  411,  29  S.  E.  411,  65 
Am.  St.  Rep.  708.  Pa.— Sharpless  v. 
Lansing,  1  Chest.  Co.  562;  Corson  v. 
Sullivan,  1  Just.  Rep.  75;  Kennedy 
V.  Davidson,  1  Just.  Rep.  146.  Tenn. 
Wolf  V.  Eakerly,  10  Heisk.  124;  Sum- 
mar  V.  Jarrett,  3  Baxt.  23;  Houser  v. 
McKennon,  1  Baxt.  287.    Tex.— Stegall 
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arounds  of  Attack. —  The  judgments  of  a  justice  of  the  peace  cannot 
be  attacked  except  for  objections  directed  to  the  jurisdiction  of  the 
justice.^"  If  his  jurisdiction  depends  upon  a  fact  which  he  is  re- 
quired to  ascertain  and  determine,  his  decision  of  the  question  of 
fact  will  be  conclusive  in  collateral  proceedings  if  he  has  jurisdiction 


t\  Huff,  54  Tex.  193;  Burns  v.  Barker, 
31  Tex.  Civ.  App.  82,  71  S.  W.  328; 
Whitney  v.  Krapf,  8  Tex.  Civ.  App. 
304,  27  S.  W.  843.  "Wash. — Noerdlinger 
f.  Huff,  31  Wash.  360,  72  Pac.  73. 

See  15  Standard  Prog.  434,  and 
infra,  III,  Q,  3,  a. 

Where  they  are  courts  of  general 
Jurisdiction  the  rule  is  otherwise.  See 
15  Standard  Peoc.  434. 

[a]  Presumption  In  Pavor  of  Judg- 
ment Long  Standing. — Vaule  v.  Miller, 
69  Minn.  440,  72  N.  W.  452,  under 
statute. 

SO.    v.  S. — Nevada  Nickle  Syndicate 
V.   National  Nickle   Co.,  103  Fed.   391. 
Ark. — Carolan  v.  Carolan,  47  Ark.  511, 
2  S.  W.  105;  Shaver  v.  Shell,  24  Ark. 
122;    Boothe   v.    Estes,     16     Ark.     104. 
Cal.— Brush  v.  Smith,  141  Cal.  466,  75 
Pac.    55;    Gregory    v.    Bovier,    77    Cal. 
121,   19   Pac.   232;    Gregory   v.   Allison, 
77  Cal.  xix,  19  Pac.  233.     111.— Bryant 
f.    Ballanee,    66    111.    188;    Thatcher    f 
Maack,   7    111.    App.    635.      Ind.— Alex 
ander  v.   Gill,   130   Ind.  485,  30   N.   E 
525;   Wilkinson  v.  Moore,  79  Ind.  397 
McAlpine    v.    Sweetser,     76     Ind.     78: 
Hume  v.  Conduitt,  76  Ind.  598.     Kan 
Kendall  v.  Smith,  67  Kan.  90,  72  Pac 
543;    Koby  v.   Verner,   31   Kan.   306,   1 
Pac.   538;   Day  v.  First   Nat.  Bank,   6 
Kan.    App.    821,    49     Pac.     691.       La. 
Richardson   v.   Scott,   6   La.    54.      Md. 
Kent  Building  &  Loan  Co.  v.  Middle- 
ton,   112   Md.    10,   75   Atl.  967.     Mich. 
American    Copying    Co.    v.    Stern,    148 
Mich.   281,   111    N.  W.   766;    Chaddock 
V.  Barry,  93  Mich.  542,  53  N.  W.  785; 
Grand  Rapids  Chair  Co.  v.  Runnels,  77 
Mich.    104,    43    N.    W.    1006;    Smith    r. 
Brown,    34    Mich.   455;    Reed   v.   Gage, 
33  Mich.  179;   Allen  v.  Mills,  26  Mich. 
123;   Van  Kleek  v.  Eggleston,  7  Mich. 
511.     Minn. — Vaule  v.  Miller,  69  Minn. 
440,    72    N.    W.    452.      Miss.— McDugle 
V.   Filmer,    82    Miss.    200,   34    So.    152. 
Mo. — Pullis    V.    Pullis    Bros.    Iron    Co., 
157  Mo.  565,  57  S.  W.  1095;  McLaugh- 
lin V.  Schultz,  125  Mo.  469,  28  S.  W. 
755;  Karnes  v.  Alexander,  92  Mo.  660, 
4  S.  W.  518;  State  v.  Six,  80  Mo.  61; 
Colvin   V.   Six,   79   Mo.   198;    Cullen  v. 
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CoUison,  110  Mo.  App.  174,  80  S.  W. 
290;  Wise  v.  Loring,  54  Mo.  App.  258. 
Neb.— Gould  v.  Loughran,  19  Neb.  392, 
27  N.  W.  397.  N.  H.— Robertson  v. 
Hale,  68  N.  H.  538,  44  Atl.  695;  Fowler 
V.  Brooks,  64  N.  H.  423,  13  Atl.  417, 
10  Am.  St.  Rep.  425.  N.  Y.— Relyea 
f.  Ramsay,  2  Wend.  602;  Strickland  v. 
Laraway,  55  Hun  612,  9  N.  Y.  Supp. 
761,  29  N.  Y.  St.  873;  Sailesbury  v. 
Creswell,  14  Hun  460.  N.  C— Hiatt 
f.  Simpson,  35  N.  C.  72.  Ore.— North 
Pacific  Cycle  Co.  v.  Thomas,  26  Ore. 
381,  38  Pac.  307,  46  Am.  St.  Rep. 
636.  Pa.— Cumberland  v.  Boyd,  113 
Pa.  52,  4  Atl.  346;  Spade  v.  Bruner, 
72  Pa.  57;  Hazelett  v.  Ford,  10  Watts 
101;  Thompson  v.  O'Hanlen,  6  Watts 
492;  Tarbox  v.  Hays,  6  Watts  398,  31 
Am.  Dec.  478;  Rank  v.  Behney,  5  Pa. 
Dist.  783.  S.  D.— Kerr  V.  Murphy,  19 
S.  D.  184,  102  N.  W.  687,  69  L.  E. 
A.  499;  Jewett  v.  Sundback,  5  S.  D. 
Ill,  58  N.  W.  20.  Tex.— Roberts  v.  Mc- 
Camant,  70  Tex.  743,  8  S.  W.  543. 
W.  Va. — Fishburne  v.  Baldwin,  46  W. 
Va.  19,  32  S.  E.  1007;  Newlon  v. 
Wade,  43  W.  Va.  283,  27  S.  E.  244. 

Lack  of  jurisdiction  as  ground  of 
collateral  attack,  see  generally  15 
Standard  Proc.  420,  et  seq. 

[a]  Void  Judgment. — (1)  A  judg- 
ment of  a  justice  cannot  be  collaterally 
attacked  unless  it  is  void,  and  it  is 
not  void  if  the  justice  has  jurisdiction 
and  power  to  grant  the  relief  con- 
tained in  the  judgment.  Brush  v. 
Smith,  141  Cal.  466,  75  Pac.  55.  See 
15  Standard  Proc.  415.  (2)  The  fact 
that  a  party  appeals  from  a  void  judg- 
ment rendered  by  a  justice  of  the 
peace,  which  appeal  is  dismissed,  does 
not  affect  the  right  of  such  party  to 
question  the  validity  of  such  judgment 
in  a  collateral  proceeding.  Jones  t;. 
Pharis,  59  Mo.  App.  254. 

[b]  A  judgment  based  upon  process 
wMch  purports  to  have  been  duly 
served  but  which  was  in  fact  never 
served  is  not  void  but  voidable  only. 
Whitehurst  v.  Merchants,  etc.  Transp. 
Co.,  109  N.  C.  342,  13  S.  E.  937. 
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of  the  parties.^^  And  if  he  has  jurisdiction  of  the  subject-matter, 
his  judgment  cannot  be  collaterally  attacked  because  of  irregularities 
in  the  process,  service,  return  or  in  the  proceedings,  or  in  the  judg- 
ment itself.^2     Whether  a  judgment  may  be  attacked  collaterally  be- 


31.  111.— Eice  V.  Travis,  216  111.  249, 
74  N.  E.  801.  Ind.— Alexander  v.  Gill, 
130  Ind.  485,  30  N.  E.  525;  Oppen- 
heim  v.  Pittsburg,  C.  &  St.  L.  Ey. 
Co.,  85  Ind.  471.  Neb.— Bradley  &  Co. 
V.  Motley,  83  Neb.  589,  119  N.  W. 
958. 

See  15  Standard  Peoc.  460. 

32.  Ark. — Boothe  v.  Estes,  16  Ark. 
104.  Cal.— Brush  v.  Smith,  141  Cal. 
466,  75  Pac.  55;  Dore  v.  Dougherty, 
72  Cal.  232,  13  Pac.  621,  1  Am.  St. 
Eep.  48;  Eowley  v.  Howard,  23  Cal. 
401;  Guthrie  v.  Carney,  19  Cal.  App. 
144,  124  Pac.  1045.  Ind.— Fitch  v. 
Byall,  149  Ind.  554,  49  N.  E.  455. 
la. — Loughren  v.  Bonniwell  &  Co.,  125 
Iowa  518,  101  N.  W.  287,  106  Am. 
St.  Eep.  319;  Little  v.  Devendorf,  109 
Iowa  47,  79  N.  W.  476.  Kan.— Ken- 
dall V.  Smith,  67  Kan.  90,  72  Pac. 
543;  Hodgin  v.  Barton,  23  Kan.  740; 
Nelson  v.  Becker,  14  Kan.  509;  Day 
V.  First  Nat.  Bank,  6  Kan.  App.  821, 
49  Pac.  691;  Vincent  f.  Davidson,  1 
Kan.  App.  606,  42  Pac.  390.  Ky. 
Robertson  v.  Donelan,  138  Ky.  149,  127 
S.  W.  754,  Ann.  Cas.  1912A,  1280. 
Mass. — Hendrick  v.  Whittemore,  105 
Mass.  23,  overruling  Eossiter  v.  Peck, 
3  Gray  538.  Mich.— Cole  v.  Potter,  135 
Mich.  326,  97  N.  W.  774,  106  Am. 
St.  Eep.  398;  Miller  v.  Smith,  115 
Mich.  427,  73  N.  W.  418;  Backus  v. 
Barber,  107  Mich.  468,  65  N.  W.  379; 
Fruitport  v.  Circuit  Judge,  90  Mich. 
20,  51  N.  W.  109;  Smith  v.  Pearce,  52 
Mich.  370,  18  N.  W.  Ill;  Somers  v. 
Losey,  48  Mich.  294,  12  N.  W.  188; 
Eeed  f.  Gage,  33  Mich.  179;  Moore  v. 
Vrooman,  32  Mich.  526;  Bigalow  v. 
Barre,  30  Mich.  1;  Van  Kleek  v.  Eg- 
gleston,  7  Mich.  511.  Minn. — Vaule  v. 
Miller,  69  Minn.  440,  72  N.  W.  452. 
Mo.— Jeffries  v.  Wright,  51  Mo.  215; 
Guiles  V.  Callison,  110  Mo.  App.  174, 
80  S.  W.  290;  H.  W.  Crooker  Shoe 
Co.  V.  Fry,  104  Mo.  App.  134,  78  S.  W. 
313;  Livingston  v.  Allen,  80  Mo.  App. 
521.  N.  C— Eeid  v.  Spoon,  66  N.  C. 
415.  Ohio.— Eighter  v.  Thornton,  11 
Ohio  Dec.  (Eeprint)  817.  Ore.— North 
Pac.  Cycle  Co.  v.  Thomas,  26  Ore.  381, 
38  Pac.  307,  46  Am.  St.  Eep.  636. 
Pa.— Sweeney  v.   Girolo,  154  Pa.   609, 


26  Atl.  600;  Mulberry  v.  Carrier,  18 
Pa,  Super.  51.  S.  D. — Kerr  v.  Murphy, 
19  S.  D.  184,  102  N.  W.  687,  69  L. 
R.  A.  499.  Tex.— Traylor  v.  Lide,  7 
S.  W.  58;  Long  v.  Brenneman,  59  Tex. 
210;  Calhoun  v.  Kirkpatrick  (Tex. 
Civ.  App.),  155  S.  W.  686;  Rule  f. 
Richards  (Tex.  Civ.  App.),  149  S.  W. 
1073;  Tucker  v.  Pennington  (Tex.  Civ. 
App.),  45  S.  W.  313;  Hambel  v.  Davis 
(Tex.  Civ.  App.),  33  S.  W.  251.  W.  Va. 
Bumgarner  v.  First  Nat.  Bank,  70  W. 
Va.  787,  74  S.  E.  996;  Pocahontas 
Wholesale  Grocery  Co.  v.  Gillespie,  63 
W.  Va.  578,  60  S.  E.  597. 

See  generally  15  Standard  Proc. 
467. 

[a]  Where  a  debt  lias  been  split  up 

into  notes  to  bring  it  within  the  juris- 
diction of  a  justice  of  the  peace  and 
the  actions  have  gone  to  judgment 
without  objection  by  the  defendant  the 
judgments  cannot  be  attacked  col- 
laterally as  the  justice  had  jurisdiction 
over  the  amount  represented  by  each 
judgment.  Adams  v.  Jennings,  103  Va. 
579,  49  S.  E.  982. 

[b]  Cannot  be  collaterally  attacked 
for  clerical  omissions  not  in  any  wise 
affecting  the  judgment  or  rendering  it 
uncertain  as  to  time,  parties,  or  the 
amount  thereof.  Fisht)urne  v.  Baldwin, 
40  W.  Va.  19,  32  S.  E.  1007. 

[c]  A  judgment  rendered  on  insuffi- 
cient service  of  summons  is  not  void 
but  voidable  only  and  is  valid  and 
binding  in  all  cases  until  reversed, 
vacated  or  set  aside  by  some  direct 
proceeding  instituted  for  that  purpose 
and  is  not  subject  to  collateral  attack. 
Nelson  v.  Becker,  14  Elan.  509.  See 
Gregory  v.  Bovier,  77  Cal.  121,  19  Pac. 
232,  where  service  was  made  in  wrong 
township. 

[d]  Failure  of  a  justice  to  wait  the 
statutory  time  for  the  appearance  of 
the  defendant  is  not  a  jurisdictional  de- 
fect and  will  not  subject  a  judgment 
so  rendered  to  collateral  attack.  Burke 
V.  Burke,  34  Mich.  451. 

[e]  An  order  directing  payment  of 
exempt  property  in  a  garnishment  pro- 
ceeding although  erroneous  is  not  sub- 
ject to  collateral  attack.    Day  v.  First 
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cause  of  the  disqualification  of  the  justice,  depends  upon  whether  the 
judjrment  is  regarded  as  void  or  merely  voidable.^^  A  judgment  ren- 
dered by  a  de  facto  justice  cannot  on  that  account  be  collaterally 
attacked-^* 

12.  Costs.  — This  subject  is  already  treated  in  another  part  of  this 
work.^' 

13.  Transfer  of  Judgment  to  Superior  Court.  —  a.  In  General. 
It  is  quite  generally  provided  by  statute  that  transcripts  of  justices' 
judgments  may  be  filed  in  some  designated  superior  court  to  facilitate 
its  enforcement,^^  particularly  against  real  estate.^^  There  must,  of 
course,  be  a  justice's  judgment.^^  As  a  rule  only  money  judgments 
in  civil  causes  may  be  so-  transferred.^* 

b.  How  Transcript  Is  Obtained.  —  The  transcript  of  the  judg- 
ment must  be  obtained  in  the  manner  prescribed  by  the  statute.*" 

c.  Form  of  Transcript.  —  The  transcript    must   conform    to    the 


Nat.  Bank,  6  Kan.  App.  821,  49  Pac. 
691. 

33.  See  16  Standaed  Prog.  693;  15 
Standard  Proc.  417. 

[a]  Judgment  by  disqualified  judge 
(1)  may  be  attacked  collaterally. 
Dawson  v.  Wells,  3  Ind.  398;  Holmes 
V.  Eason,  8  Lea  (Tenn.)  754;  Pierce 
V.  Bowers,  8  Baxt.  (Tenn.)  353.  (2) 
It  may  not  be  collaterally  attacked. 
Fowler  v.  Brooks,  64  N.  H.  423,  13  Atl. 
417,   10   Am.   St.   Eep.   425. 

34.  McCormick  v.  Cleveland,  98  "Wis. 
522,  74  N.  W.  339,  67  Am.  St.  Eep. 
827.     See  16  Standard  Proc.  702. 

35.  See  generally  the  title  "Costs," 
and  specifically  5  Standard  Proc.  885, 
886. 

As  to  effect  of  offer  of  judgment 
or  costs,  see  supra,  III,  M,  3. 

As  to  necessity  for  including  costs 
in  judgment,  see  supra,  III,  M,  6,  d, 
(IV). 

36.  See  15  Standard  Proc.  738. 

[a]  Enforcement  Against  Personal- 
ty.—Smith  V.  Wehrly,  157  Pa.  407,  27 
Atl.  700,  33  W.  N.  C.  327;  Inquirer 
Prtg.  &  Pub.  Co.  V.  Wehrly,  157  Pa 
415,  27  Atl.  703,  33  W.  N.  C.  330. 

[b]  Enforcement  Against  Railroad. 
In  Indiana  a  certified  transcript  of  the 
judgment  must  be  filed  in  the  circuit 
court  of  the  proper  county  in  order 
to  enforce  a  judgment  against  a  rail- 
road company  for  killing  of  animals  by 
locomotives,  etc.  Chicago  &  A.  E.  Co. 
f.  Summers,  113  Ind.  10,  14  N.  E.  733, 
3  Am.  St.  Eep.  616. 

37.  Austin  v.  Payne,  7  Bush  (Ky.) 
480.  And  see:  HI. — Cox  v.  Spurgin,  210 
111.   398,   71   N.  E.  456.     Kan.— Hamil- 
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ton  V.  Thomson,  3  Kan.  App.  8,  4\ 
Pac.  337.  Mo.— Pullis  v.  Pullis  Bros. 
Iron  Co.,  157  Mo.  565,  591,  57  S.  W. 
1095.  N.  C— Perry  v.  Hardison,  99 
N.  C.  21,  5  S.  E.  230.  Okla.— Turk  v. 
Mayberry,  32  Okla.  66,  121  Pac.  665. 
Pa.— Sloan  v.  McKinstry,  18  Pa.  120. 
Tex. — Atteridge  v.  Maxey,  18  Tex.  Civ. 
App.  550,  45  S.  W.  606. 

[a]  In  Mississippi  when  sales  of 
land  are  made  under  judgment  from 
a  justice  of  the  peace,  the  title  is 
not  complete  until  a  certified  tran- 
script of  the  proceedings  had  before 
the  justice  is  filed  with  the  convey- 
ance made  by  the  officer  in  the  proper 
chancery  clerk's  office.  Dunlap  i. 
Fant,  74  Miss.  197,  213,  20  So.  874. 

38.  Stephens  v.  Santee,  51  Barb.  (N. 
Y.)  532. 

[a]  Transcript  Before  Entry  of 
Judgment. — But  a  transcript  issued  and 
filed  in  the  district  court  before  the 
judgment  is  entered  below,  is  valid, 
although  irregular.  Clark  v.  Butts,  73 
Minn.  361,  76  N.  W.  199. 

39.  See  the  statutes  and  Cox  v. 
Spurgin,  210  111.  398,  71  N.  E.  456, 
transcript  may  not  issue  on  judgment 
imposing  fine  in  a  criminal  cause. 

[a]  Possessory  proceedings  are  not 
included  in  the  acts  authorizing  thn 
filing  of  transcripts  of  judgments.  Peo- 
ple's Trust  Co.  V.  Ehrhart,  53  Pa. 
Super.  319,  34  Pa.  Super.  16;  Bodkin 
V.  McDonald,  11  Phila.   (Pa.)    342. 

40.  See  15  Standard  Proc.  739. 

At  "Whose  instance  obtained,  see  IS 

Standard  Proc.  740. 
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statute  or  it  cannot  be  filed.*^  Sometimes  a  mere  abstract  of  the  judg- 
ment is  sufficient,*-  but  it  is  frequently  required  that  the  transcript 
contain  all  the  essential  elements  of  a  judgment.*^  The  jurisdiction 
of  the  justice  should  appear,**  including  the  issuance*^  and  service  of 
process.**^"  or  the  appearance  of  the  defendant,*^  the  date  of  the  judg- 
ment,*® the  names  of  the  parties,  and  the  amount  for  which  judgment 
was  given  ;*^  and,  if  required  as  a  condition  precedent  to  the  transcript, 
the  issuance  and  return  nulla  bona  of  an  execution.^" 

Authentication  and  Certification.  —  The  transcript  must  be  authenticated 
as  required  by  statute,  and  be  certified  as  correct  by  the  officer  or 
court  issuing  it.'^ 


41.  See  15  Standard  Proc.  741. 

42.  Treptow  v.  Buse,  10   Kan.   170. 

43.  Boe  V.  Irish,  69  Minn.  493,  72 
N.  W.  842;  Steringer  v.  Mackie  &  Co., 
57  W.  Va.  63,  49  S.  E.  942. 

[a]  The  summons,  pleadings  and 
other  proceedings  need  not  be  fileil 
with  the  transcript.  Love  v.  Dorman, 
91  S.  C.  384,  74  S.  E.  829. 

[b]  Only  the  essential  particularn 
constituting  the  judgment  need  appear. 
McSurratt   v.   Crawford,   87   N.   C.   372. 

[e]  In  Kansas  the  statute  permits 
the  filing  of  either  a  transcript  of  the 
judgment  or  an  abstract  thereof.  If 
the  former  mode  is  adopted,  a  com- 
plete copy  of  the  judgment  must  be 
so  filed.  Hamilton  v.  Thompson,  o 
Kan.  App.  8,  44  Pac.  437. 

[d]  In  Minnesota  the  transcript 
from  the  municipal  court  need  not  be 
as  full  and  complete  as  the  transcript 
from  a  justice 's  court,  and  is  suffi- 
cient if  it  contain  only  the  docket 
entries.  Schmahl  v.  Thompson,  82 
Minn.  78,  84  N.  W.  649.  And  see 
Funk  V.  Lamb,  87  Minn.  348,  92  N. 
W.    8. 

[e]  Sufficient  Transcript. — A  tran- 
script giving  the  title  and  reciting  that 
judgment  was  entered  for  plaintiff 
against  defendant  on  a  certain  day 
for  a  certain  amount,  with  a  certificate 
of  the  justice  that  the  above  is  a 
true  transcript  of  a  judgment  rendered 
by  him,  and  unsatisfied  of  record  on 
his  docket,  is  sufficient.  Froelich  r. 
Aylward,  11  S.  D.  635,  80  N.  W.  131. 

[f]  The  use  of  bad  English  will  not 
affect  its  validity,  if  the  transcript  be 
intelligible  in  its  essential  parts.  Jack- 
son V.  Browner,  7  Wend.   (N.  Y.)   388. 

[g]  Judgment  by  Confession. — A 
transcript  need  not  recite  that  thr 
judgment  was  recovered  on  a  confes- 


sion. Matter  of  Thompson,  29  App. 
Uiv.  83,  51  N.  Y.  Supp.  384. 

[h]  Amendment. — An  incorrect  tran- 
script may  be  amended.  Sosnowiski 
r.   Moskovitz,  46   Pa.  Super.  634. 

44.  Wedel   v.    Green,   70    Mich.    642, 
38  N.  W.  638.     And  see  Agar  v.  Tib 
betts,   46    Hun    52,    11    N.    Y.    St.    109. 
Compare  Matter  of  Thompson,  29  App. 
Div.  83,  51  N.  Y.  Supp.  384. 

[a]  The  transcript  must  show  the 
authority  of  the  justice  to  render  the 
judgment.      White    v.    Espey,    21    Ore. 

328,  28   Pac.   71. 

45.  See  Coulter  v.  Slaughter,  2  Chest. 
Co.    (Pa.)    55. 

46.  Wedel  v.  Green,  70  Mich.  642, 
38  N.  W.  638;  Coulter  v.  Slaughter,  2 
Chest.  Co.   (Pa.)   55. 

47.  Coulter  v.  Slaughter,  2  Chest. 
Co.   (Pa.)   55. 

48.  Anderson  v.  Kimbrough,  5  Coldw. 
(Tenn.)    260. 

49.  Kan.— Dickens  v.  Crane,  33 
Kan.  344,  6  Pac.  630.  Minn.— Schmahl 
r.  Thompson,  82  Minn.  78,  84  N.  W. 
649.  Pa.— Coulter  v.  Slaughter,  2  Chest. 
Co.   55. 

[a]  Omission  of  the  dollar  sign  or 
punctuation  marks  does  not  necessarily 
make  the  transcript  insufficient.  Dick- 
ens V.  Crane,  33  Kan.  344,  6  Pac.  630. 

50.  See  15  Standard  Proc.  741. 

51.  Ind. — Wiley  v.  Forsee,  6  Blackf. 
246.  Mich. — Jewett  f.  Bennett,  3  Mich. 
198.      Mo. — Franse    v.    Owens,    25    Mo. 

329.  N.  J.— Barr  v.  Fleming,  61  N.  J. 
L.  431,  39  Atl.  915.  N.  Y.— Dickinson 
r.  Smith,  25  Barb.  192;  People  v. 
Keenan,  31  Hun  625.  Tex. — James  v. 
Midland  Grocery  &  D.  G.  Co.,  146  S. 
W.  1073;  Atteridge  v.  Maxey,  18  Tex. 
Civ.    App.    550,    45    S.    W.    606. 

See  also  15  Standard  Proc.  742. 
[a]     In  Kansas  the   statute   permits 
the   successor    in    office    of    the    justice 

Vol.  XVIII 


126 


JUSTICES  OF  THE  PEACE 


d.  Time  for  Filing.  —  Unless  otherwise  provided,  a  transcript  may- 
he  filed  at  any  time  during  the  life  of  the  judgment,"  ^^^  \^  cannot 
be  filed  before  an  execution  can  lawfully  issue  on  the  judgment,  and 
if  an  execution  from  the  justice  court  is  a  necessary  prerequisite,  not 
before  the  return  day  thereof.'^  It  may  be  filed  before  the  time  to 
appeal  has  expired  and  in  some  states  is  not  affected  by  the  taking 
of  an  appeal,^*  though  in  others  such  a  transcript  will  be  stricken  from 
the  record  when  an  appeal  is  entered  within  the  time  allowed  by 
law.^' 

e.  Affidavit  of  Indebtedness  hy  Creditor.  —  It  is  sometimes  made 
necessary  to  make  and  file  an  affidavit  of  the  sum  unpaid  on  the  judg- 
ment on  filing  a  transcript,  and  to  further  state  that  the  creditor  is 
unable  to  obtain  satisfaction  of  his  judgment  out  of  the  personal 


rendering  the  judgment  to  issue  a 
transcript,  but  whether  or  not  an  ab- 
stract of  a  judgment  can  be  properly 
certified  by  any  one  save  the  justice 
who  rendered  the  judgment  is  not  de- 
cided. Hamilton  v.  Thompson,  3  Kan. 
App.   8,   44   Pac.   437. 

[b]  Wlien  the  justice  is  deceased 
the  abstract  may,  when  authorized  by 
statute,  be  given  by  a  person  in  pos- 
session of  his  docket,  though  not  him- 
self a  justice  of  the  peace  at  the  time 
of  giving  the  transcript.  Sloan  v.  Mc- 
Kinstry,   18  Pa.  120. 

[c]  If  the  transcript  be  properly 
authenticated  it  is  entitled  to  be 
recorded,  even  though  the  judgment 
itself  is  unsigned.  McSurratt  v.  Craw- 
ford, 87  N.  C.  372. 

[d]  Several  judgments  may  be  em- 
braced in  the  one  certificate  and  it  is 
not  necessary  to  certify  to  each  judg- 
ment separately.  Jeffries  v.  Wright, 
51  Mo.  21-5.  And  see  Williams  v.  Mc- 
Candless,  14  Pa.  185. 

[e]  A  justice  who  is  the  judgment 
plaintiff  may  certify  a  transcript  of 
a  judgment  rendered  in  his  favor  by 
his  predecessor  in  office.  Hass  v.  Lev- 
erton,   128   Iowa   79,   102   N.  W.   811. 

[f]  State  Not  Federal  Statute  Con- 
trols.— A  transcript  of  a  justice's  judg- 
ment must  be  certified  according  to 
the  state  statute,  the  act  of  congress 
not  being  applicable.  Hinman  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  83  Kan.  35, 
110  Pac.  102. 

52.  Bates  v.  Bank  of  Fayetteville, 
65  N.  C.  81  (filing  not  limited  to  term 
time);  Rhoad  f.  Patrick,  37  S.  C.  517, 
16  S.  E.  536.  And  see  Kopf  v.  Den- 
ning, 7  Ohio  N.  P.  377,  385,  5  Ohio 
Itec.    154;    Pitzer   v.    Russell,    4    Ore. 
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124.     But  see  Sanders  v.  Mase,  4  Pa. 
Co.  Ct.  134. 

[a]  In  New  York  a  transcript  of  a 
judgment  of  the  municipal  court  must 
be  filed  within  six  years  after  the 
judgment  is  rendered.  Matter  of  Mur- 
phy, 150  App.  Div.  460,  135  N.  Y. 
Supp.  23.  And  see  Davidson  v.  Horn, 
47  Hun  51,  14  N.  Y.  St.  89;  Grannis 
V.  Ewell,  3  Civ.  Proc.  (N.  S.)  366. 
Compare   Rose  v.  Henry,   37   Hun   397, 

[b]  Limitation  of  Judgment.  —  A 
transcript  of  a  judgment  of  a  justice 
cannot  be  filed  after  the  expiration  of 
twenty  years,  for  the  purpose  of  lien, 
payment  of  the  judgment  being  pre- 
sumed after  that  time.  Light  v.  Steck- 
beck,  19  Pa.  Co.  Ct.  654.  And  see 
Slocum  V.  Stoddard,  7  N.  Y.  Civ.  Proc. 
240. 

[c]  Notice  to  Debtor. — On  an  ap- 
plication to  compel  the  county  clerk 
to  file  a  transcript  of  a  judgment  filed 
several  years  previous,  notice  should 
be  given  the  debtor.  In  re  Murphy, 
150  App.  Div.  460,  135  N.  Y.  Supp. 
23. 

53.  See  15  Standard  Proc.  740. 

54.  Schafer  v.  Buck,  76  111.  App. 
464;  Dawson  v.  Cunning,  50  111.  App. 
286;  Minohew  v.  Davidson,  86  Miss. 
354,  38  So.  315.  See  also  Jenkins  v. 
Campbell,  76  Neb.  138,  107  N.  W.  221. 

55.  Rubinsky  v.  Patrick,  13  Pa.  Co. 
Ct.  262;  Myers  v.  Bott,  10  W.  N.  C. 
(Pa.)  259;  Shugar  v.  Mumford,  1  Pa. 
Dist.  324.  See  Hastings  v.  Lolough, 
7  Watts  (Pa.)  540,  that  a  transcript 
of  the  judgment  of  a  justice  filed  in 
the  common  pleas  creates  no  lien  if  an 
appeal  be  entered  within  the  time  lim- 
ited bv  law.  And  compare  Pullis  v. 
Pullis  Bros.  Iron  Co.,  157  Mo.  565,  591, 
57  S.  W.  1095. 
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property  of  the  debtor.^"  An  affidavit  by  the  attorney  of  record  for 
the  judgment  creditor  is  sufficient. ^^  It  is  essential  that  the  affidavit 
and  transcript  should  be  filed  without  delay  after  the  same  are  made.^" 
Such  affidavit  when  necessary  is  jurisdictional,^^ 

f.  Method  of  Docketing.  —  The  transfer  is  accomplished  by  filing 
the  transcript  or  abstract  in  the  office  of  the  county  clerk  or  clerk 
of  tlie  superior  court,  who  thereupon  dockets  the  judgment.^**  A 
judgment  entered  on  the  transcript  of  a  judgment  of  a  justice's  court 
must  be  docketed  in  the  same  manner  as  the  judgments  of  a  court 
of  record.®^  To  become  effective  the  transcript  must  not  only  be  filed, 
but  must  be  entered  in  the  judgment  book  or  index.^^  j^  jg  sometimes 
necessary  that  a  transcript  be  filed  in  the  proper  court  in  the  county 


56.  I^epard  v.  Schrutt,  163  Mich. 
485,  128  N.  W.  772;  Berkery  v.  Cir- 
cuit Judge  Wayne  County,  82  Mich. 
160,  46  N.  W.  436;  Smith  v.  Circuit 
Judge  St.  Joseph  County,  46  Mich. 
338,  9  N.  W.  440;  Udell  V.  Kahn,  31 
Mich.  195;  Peck  v.  Cavell,  16  Mich. 
9.    See  15  Standard  Peoc.  783. 

[a]  Right  To  File  Nunc  Pro  Tunc. 
If  the  affidavit  filed  is  defective,  the 
court  in  which  the  transcript  is  filed 
is  without  power  to  permit  a  sufficient 
affidavit  to  be  filed  nunc  pro  tunc. 
Berkery  v.  Circuit  Judge  of  Wayne 
County,  82  Mich.  160,  46  N.  W.  436. 

[b]  Statement  of  Amount  Due. — A 
etatement  in  the  affidavit  that  the 
amount  due  upon  the  judgment  "ex- 
clusive of  costs"  is  $251.59,  there  be- 
ing no  statement  that  there  were  any 
costs,  prevents  the  entry  of  the  amount 
of  the  costs.  Berkery  v.  Circuit  Judge 
Wayne  County,  82  Mich.  160,  46  N.  W. 
436. 

[c]  In  New  Jersey  (1)  it  is  neces- 
sary to  state  that  the  sum  of  at  least 
ten  dollars  remains  due,  and  that  the 
debtor  has  not  sufficient  goods  and 
chattels  to  satisfy  the  debt  (Grimshaw 
f.  Carroll,  62  N.  J.  L.  730,  42  Atl. 
733.  And  see  McLaughlin  v.  Cross,  68 
N.  J.  L.  599,  53  Atl.  703;  Brink  v. 
Blazer,  62  N.  J.  L.  175,  40  Atl.  623; 
Tasto  V.  Klopping,  43  N.  J.  L.  448); 
(2)  but  when  the  amount  of  the  judg- 
ment exceeds  ten  dollars,  a  statement 
that  the  whole  amount  is  unpaid  is 
equivalent  to  stating  that  over  ten 
dollars  is  unpaid.  Bulat  v.  Londrigan, 
63  N.  J.  Eq.  22,  50  Atl.  909,  affirmed, 
65  N.  J.  Eq.  718,  60  Atl.  1133. 

57.  Frohlich  v.  Mitchell,  132  Mich. 
432,  93  N.  W.  1087. 

[a]  The  affidavit  may  be  made  by 
any  duly  authorized  attorney,  who  may 


swear  to  his  authority  in  the  affidavit. 
Berkery  v.  Circuit  Judge  of  Wayne 
County,  82  Mich.  160,  46  N.  W.  436. 
[b]  The  error  in  an  affidavit  by  the 
attorney  for  the  judgment  creditor,  that 
"judgment  was  rendered  for  depon- 
ent," and  that  the  amount  stated  is 
due  "deponent,"  is  merely  clerical 
and  will  be  disregarded  when  it  other- 
wise appears  from  the  affidavit  in 
whose  favor  the  judgment  was  ren- 
dered. Frohlich  v.  Mitchell,  132  Mich. 
432,  93  N.  W.  1087. 

58.  See  Berkery  v.  Circuit  Judge 
Wayne  County,  82  Mich.  160,  46  N.  W. 
436;  Bigelow  v.  Booth,  39  Mich.  622; 
Udell  V.  Kahn,  31  Mich.  195. 

[a]  FiUng  an  affidavit  the  day  after 
it  was  sworn  to  is  sufficient.  Smith  v. 
Circuit  Judge  St.  Joseph  County,  46 
Mich.   338,  9  N.  W.  440. 

59.  Berkery  v.  Circuit  Judge  Wayne 
County,  82  Mich.  160,  167,  46  N.  W. 
436.  And  see  Smith  v.  Circuit  Judge 
St.  Joseph  County,  46  Mich.  338.  9 
N.  W.  440. 

60.  Fish  V.  Emerson,  44  N.  Y.  376; 
Blossom  V.  Barry,  1  Lans.  (N.  Y.)  190; 
Lewis  V.  Eyder,  13  Abb.  Pr.  (N.  Y.) 
] ;  Lee  v.  Bishop,  89  N.  C.  256. 

[a]  A  county  clerk  in  filing  a  tran- 
script of  a  judgment  acts  as  a  county 
officer  and  not  as  clerk  of  the  supreme 
court.  Matter  of  Murphy,  150  App. 
Div.   460,   135   N.   Y.   Supp.   23. 

61.  Blossom  V.  Barry,  1  Lans.  (N. 
Y.)  190.  But  see  Udell  v.  Kahn,  31 
Mich.   195. 

[a]  An  entry  is  sufficient  that  gives 
the  names  of  the  parties,  the  date  and 
amount  of  the  judgment  and  the  costs 
of  the  action.  Lee  v.  Bishop,  89  N.  C. 
256. 

62.  State  Ins.  Co.  v.  Prestage,  116 
Iowa  466,  90  N.  W.  62.    But  see  Hamil- 
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where  the  judgment  was  recovered,  before  it  can  be  filed  in  any  other 

county.*^^ 

g.  Status  of  Judgment  After  Transfer.  —  Generally  after  the  filing 
and  docketing  of  the  judgment  it  is  to  be  treated  in  all  respects,  as  to 
its  effect  and  mode  of  enforcement,  as  a  judgment  of  the  court  in 
which  it  is  filed,"  from  the  date  of  docketing  the  transcript,^®  and 
the  justice  may  no  longer  issue  execution  on  it.^^  But  where  the  filing 
of  the  transcript  does  not  make  the  judgment  a  judgment  of  the 
superior  court  the  time  for  enforcing  it  is  not  thereby  extended," 
and  in  such  jurisdictions,  if  the  judgment  is  dormant  before  the  trans- 
fer, it  does  not  thereby  become  enforceable  merely  because  of  the  longer 


ton  V.   Matlock,  5  Blackf.    (Ind.)    421. 

63.  Pemberton  v.  Pollard,  18  Neb. 
435,  25  N.  W.  582;  Bowman  v.  Silvus, 
6  Kulp  (Pa.)  496;  Sheridan  V.  Cole- 
man, 1  Wilcox  (Pa.)   114. 

64.  Fla.— See  Bucky  v.  Willard,  16 
Fla.  330.  111.— See  O'Brien  v.  Good- 
ing, 194  111.  466,  62  N.  E.  898.  la. 
Klepfer  f.  Keokuk,  125  Iowa  592,  102 
N.  W.  515;  Little  v.  Devendorf,  109 
Iowa  47,  79  N.  W.  476;  Oyster  V.  Bank, 
107  Iowa  39,  77  N.  W.  523.  Kan. 
Hinman  v.  Missouri,  K.  &  T.  Ey.  Co., 
83  Kan.  35,  110  Pac.  102;  Lindgren 
V.  Gates,  26  Kan.  135.  Mass.— See 
Upham  V.  Damon,  12  Allen  98.  N.  J. 
See  McLaughlin  v.  Cross,  68  N.  J.  L. 
599,  53  Atl.  703.  N.  Y.— Johnson  v. 
Manning,  75  App.  Div.  285,  78  N.  Y. 
Supp.  96;  Agar3  Tibbets,  46  Hun  52, 
11  N.  Y.  St.  109;  Bergman  v.  Noble, 
45  Hun  133,  19  Abb.  N.  C.  62,  12  Civ. 
Proc.  256,  10  N.  Y.  St.  27;  Edel  v. 
McCone,  16  Daly  216,  10  N.  Y.  Supp. 
538,  31  N.  Y.  St.  553.  But  see  Dief- 
fenbach  f.  Eoch,  112  N.  Y.  621,  20 
N.  E.  560,  2  L.  E.  A.  829;  Spencer 
V.  Wait,  2  How.  Pr.  (N.  S.)  117,  af- 
firmed, 9  Civ.  Proc.  93.  N.  C. — Bates 
V.  Bank  of  Fayetteville,  65  N.  C.  81. 
N.  D. — Holton  V.  Schmarback,  15  N.  D. 
38,  106  N.  W.  36.  Okla.— Hudson  v. 
Ely,  36  Okla.  576,  129  Pac.  11.  Ore. 
McCabe-Duprey  Co.  t".  Grants  Pass,  57 
Ore.  44,  102  Pac.  795,  110  Pac.  395, 
justice  not  divested  of  jurisdiction  over 
judgment.  Pa. — Smith  v.  Wehrly,  157 
Pa.  407,  27  Atl.  700;  Smith  v.  Gos- 
line,  2  Pa.  Co.  Ct.  15.  And  see  Ham- 
ilton V.  Dawson,  4  Pa.  L.  J.  144;  Mil- 
ler t'.  Fees,  3  Pa.  L.  J.  243.  S.  D. 
Williams  v.  Eice,  6  S.  D.  9,  60  N.  W. 
153.  Utah. — Ducheneau  v.  Ireland,  5 
Utah  108,  13  Pac.  87. 

See  also  15  Standard  Proc.  742. 
[a]     Presumption  of  jurisdiction  of 
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the  justice  rendering  the  judgment  does 
not  follow  because  of  the  filing  a 
transcript  or  abstract  thereof.  Phelps 
V.  McCollam,  10  N.  D.  536,  88  N,  W. 
292. 

[b]  In  Michigan  (1)  a  judgment 
rendered  by  a  justice  of  the  peace  duly 
certified  and  docketed  in  the  circuit 
court  has  the  same  effect  as  a  judg- 
ment rendered  in  the  latter  court  (Ar- 
nold V.  Thompson,  19  Mich.  333;  Davi- 
son V.  Elliott,  9  Mich.  252),  (2)  and 
is  to  be  enforced,  discharged  or  can- 
celed, and  is  affected  by  the  statute 
of  limitations  in  the  same  way.  Ar 
nold  V.  Thompson,  19  Mich.  333. 

[c]  In  Montana  the  filing  of  a 
transcript  merely  provides  a  means  for 
enforcing  the  judgment  by  execution 
in  any  county,  and  making  it  a  lien 
upon  land.  Pierson  v.  Daly,  49  Mont 
478,  143  Pac.  957. 

[d]  In  Washington  when  the  judg- 
ment is  certified  to  the  superior  court 
it  becomes  "to  all  intents  and  pur- 
poses a  judgment  of  said  superior 
court."  Noerdlinger  v.  Huff,  31  Wash. 
360,  72  Pac.  73. 

[e]  The  statute  "merges  the  judg- 
ment before  the  justice  into  a  judg- 
ment in  the  court  where- the  transcript 
is  filed.  It  cancels  the  justice's  judg- 
ment and  creates  a  new  one  in  the 
court  of  record."  Stover  v.  Elliot,  80 
Iowa  329,  45  N.  W.  901. 

Power  of  justice  to  amend  or  vacate, 
see  infra,  III,  M,  13,  h. 

65.  Stover  v.  Elliot,  80  Iowa  329, 
45  N.  W.  901;  Minshew  v.  Davidson, 
86  Miss.  354,  38  So.  315.  And  see 
N.  Y. — Stephens  v.  Santee,  51  Barb. 
532.  N.  C— Bates  v.  Bank  of  Fayette- 
-sille,  65  N.  C.  81.  Tex.— Corley  v.  Eenz 
(Tex.  Civ.  App.),  24  S.  W.  935. 

66.  See  15  Standard  Proc.  744. 

67.  See  15  Standard  Proc.  760. 
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poriod  for  enforcing  judgments  of  the  superior  court.^® 

h.  Amending  or  Setting  Aside  After  Transfer.  —  Where  a  judg- 
ment of  an  inferior  court  becomes  in  effect  a  judgment  of  the  superior 
court,  the  latter  may  amend  it,**^  but  it  has  been  held  1?hat  the  court 
in  which  the  transcript  is  filed  may  not  set  the  judgment  aside  for 
want  of  jurisdiction  of  the  justice.^" 

i.  Issuance  of  Execution.  —  The  transcript  of  the  judgment  being 
filed,  execution  may  issue  thereon  in  accordance  with  the  general  rules 
governing  issuance  of  execution,"  and  without  leave  of  court,''^ 

j.  Remedies  Against  Irregular  Transcript.  —  The  remedy  of  a  de- 
fendant for  irregularities  apparent  on  the  face  of  the  transcript  is 
by  certiorari,'^  and  the  superior  court  is  without  power  to  strike  off 
the  transcript.''* 

N.     Enforcement  of  Judgments.  —  1.     Remedies  Generally. ^^ A 

valid  judgment  rendered  by  a  justice  of  the  peace  may  be  enforced 
by  execution, ^*^  by  action  on  the  judgment,"  or  by  scire  facias,^^  or 


68.  N.  0.— Woodard  v.  Paxton,  101 
N.  C.  26,  7  S.  E.  469.  Ohio.— Kopf 
V.  Denning,  7  Ohio  N.  P.  377,  385,  5 
Ohio  Dec.  154.  Ore. — Pitzer  v.  Eus 
sell,  4  Ore.  124. 

■Compare  Smith  v.  Gosline,  2  Pa.  Co. 
Ct.  15,  foUoiving  Knauss'  Appeal,  49 
Pa.  419,  where  a  contrary  rule  is  fol- 
lowed because  the  judgment  has  by 
the  transfer  become  the  judgment  of 
the  superior  court. 

69.  Babb  v.  Bruere,  23  Mo.  App. 
604.  See  15  Standard  Proc.  130.  But 
see  Fitch  v.  Byall,  149  Ind.  554,  49 
N.  E.  455;  Johnson  v.  Manning,  75 
App.  Div.  285,  78  N.  Y.  Supp.  96. 

70.  Garlock  v.  Calkins,  14  S.  D.  90, 
84  N.  W.  393,  affirmed  on  rehearing, 
15  S.  D.  459,  90  N.  W.  136.  See  15 
Standard  Proc.  204, 

[a]  Compare  Eay  v.  Harrison,  32 
Okla.  17,  121  Pac.  663,  Ann.  Cas. 
1914A,  413,  that  the  court  in  which 
the  transcript  is  filed  may  not  inquir«» 
into   the   validity   of   the  judgment. 

71.  See  15  Standard  Proc.  738,  742. 

As  to  issuance  of  executions  gen- 
erally, see  15  Standard  Proc.  721,  et 
eeq. 

Issuance  of  execution  by  the  justice 
after  filing  of  transcript,  see  15  Stand- 
ard Proc.  744. 

Period  within  which  execution  must 
issue,  see  15  Standard  Proc.  760. 

[a]  Effect  on  Justice's  Execution 
Already  Issued. — The  issue  of  a  fieri 
facias  out  of  a  superior  court  upon 
a  judgment  of  a  justice  of  the  peace 
recorded  in  such  court  is  a  waiver  of 
a  previous  writ  of  execution  issued  by 


the  justice.     Davis  v.  Harper,  14  App 
Cas.    (D.   C.)    463. 

72.  See  15  Standard  Proc.  785. 

73.  Coulter  v.  Slaughter,  2  Chest. 
Co.  (Pa.)  55.  And  see  Wedel  v.  Green, 
70  Mich.  642,  38  N.  W.  638.  But  see 
Hamilton  v.  Thompson,  3  Kan.  App.  8, 
44  Pac.  437,  which  was  an  action  to 
set  aside  the  judgment  docketed  and 
the  abstract  thereof. 

74.  Dailey  v.  Gifford,  12  Serg.  &  E. 
(Pa.)  72;  Coulter  v.  Slaughter,  2  Chest. 
Co.  (Pa.)  55;  Engard  v.  O'Brien,  9 
Phila.  (Pa.)  559.  But  see  Brown  v. 
McKinney,  130  Pa.  365,  18  Atl.  642; 
Sheridan  v.  Coleman,  1  Wilcox  (Pa.) 
114;  Sosnowiski  v.  Moskovitz,  46  Pa. 
Super.  634.  Compare:  N.  J. — Mc- 
Laughlin V.  Cross,  68  N.  J.  L.  599,  53 
Atl.  703.  Pa.— Gearhart  V.  Flegal,  3 
Pa.  Co.  Ct.  399.  Wash.— Noerdlinger 
V.  Huff,  31  Wash.  360,  72  Pac.  73. 

75.  See  15  Standard  Proc.  715. 

76.  Mo. — Bennett  v.  Vinyard,  34 
Mo.  216.  S.  D.— Phillips  V.  Norton,  18 
S.  D.  530,  101  N.  W.  727.  Tex.— Burns 
V.  Skelton,  29  Tex.  Civ.  App.  453,  68 
S.  W.  527;  Milburn  t\  Smith,  11  Tex. 
Civ.  App.   678,  33   S.  W.  910. 

See  infra,  III,  N,  2,  and  15  Stand 
ARD  Proc.  701. 

Proceedings  supplemental  to  execu- 
tion, see  "Supplementary  Proceedings." 

77.  Me. — Waterville,  etc.  Mfg.  Co. 
r.  Goodwin,  43  Me.  431.  Mass. — Eos- 
siter  V.  Peck,  3  Gray  538.  N.  Y.— Brown 
V.  Cady,  19  Wend.  477. 

See  infra,  III,  N,  3,  and  16  Stand- 
ard Proc.  359. 

78.  Md. — Thomas  v.  Farmers'  Bank, 
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it  may  be  enforced  by  a  suit  in  equity  to  subject  equitable  rights  to 
execu'tion,^^  by  a  suit  in  the  nature  of  a  creditor's  bill,®°  or  by  a  bill 
for   discovery   of  property  which   may  be   subjected   to   execution,^^ 

2.  By  Execution. ^2  —  a.  In  General.  —  One  who  has  obtained  a 
judgment  is  entitled  to  have  an  execution  issued  thereon,  subject  to 
the  rules  hereinafter  discussed. ^^  This  execution  is  generally  against 
property,  but  may  in  some  cases  be  directed  against  the  person  of  the 
defendant.^* 

An  execution  cannot  be  based  upon  a  void  judgment,^^  but  mere 
errors  and  irregularities  in  a  judgment  for  which  it  may  be  set  aside 
will  not  render  invalid  an  execution  issued  thereon  if  it  is  valid  on 
its  face,^"  since  proceedings  to  enforce  a  judgment  are  collateral,^'^ 
and  a  judgment  cannot  be  collaterally  impeached  unless  it  is  void.^^ 

b.  Issuance  of  Execution.^^  —  (I.)  Generally.  —  A  writ  of  execution 
must  issue  out  of  the  court  of  the  justice  rendering  the  judgment  or 
of  his  successor  in  office,*"  unless  a  transcript  has  been  filed  with  a 


4G  Md.  43.  N.  J. — Woolston  v.  Gale. 
9  N.  J.  L.  32.  Vt.— Phelps  v.  Mott, 
Brayt.  191. 

See  generally  the  title  "Scire 
Facias." 

[a]  Scire  facias  cannot  issue  against 
one  not  a  party  to  the  judgment.  Orr 
V.  Thompson,  9  111.  451. 

[b]  On  scire  facias  on  a  judgment 
against  an  ancestor  process  must  show 
defendants  to  be  his  legal  represen- 
tatives. Parker  v.  Crammer,  2  N.  J.  L. 
271. 

[c]  A  proceeding  by  scire  facias  to 
revive  a  judgment  is  a  suit  in  which 
the  defendant  is  entitled  to  notice  to 
appear  and  plead  and  to  have  a  trial 
of  the  issues.  Burton  v.  McGregor,  4 
Ind.  550.  See  the  title  "Judgments 
and  Decrees,  Eevlval  of,"  and  par- 
ticularly 16  Standard  Proc.  516. 

[d]  Satisfaction  of  judgment  may 
be  shown  by  parol,  on  scire  facias. 
Morrison  v.  King,  4  Blackf.  (Ind.) 
125. 

79.  Heiatt  v.  Barnes'  Admrs.,  5 
Dana  (Ky.)  219,  where  there  has  been 
a  return  of  nulla  bona.  See  16  Stand- 
ard Proc.  413. 

80.  Steere  v.  Hoagland,  39  111.  264; 
Ballentine  v.  Beall,  4  111.  203.  But  see 
Henderson  v.  Brooks,  3  Thomp.  &  C. 
(N.  Y.)  445,  holding  that  a  creditor's 
bill  will  not  lie  on  a  justice's  judg- 
ment. 

See  generally  the  title  "Creditors' 
Suits. ' ' 

81.  Bailey  v.  Burton,   8   Wend.    (N. 
Vol.  XVIII 


Y.)  339.    See  generally  the  title  "Dis- 
covery." 

82.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

83.  Ark.— Isbell  v.  Epps,  28  Ark. 
35.  Mo. — Bennett  v.  Vinyard,  34  Mo. 
216.  S.  D.— Phillips  v.  Norton,  18  S. 
D.  530,  101  N.  W.  727.  Tex.— Burns 
V.  Skelton,  29  Tex.  Civ.  App.  453,  68 
S.  W.  527;  Milburn  v.  Smith,  11  Tex. 
Civ.  App.   678,  33  S.  W.  910. 

Necessity  for  rendition  and  entry 
of  judgment  before  issuance  of  execu- 
tion, see  infra,  III,  N,  2,  b,   (II). 

84.  As  to  execution  against  person, 
see  infra,  III,  N,  2,  q,  and  15  Stand- 
ard Proc.  269.  Compare  also  the  title 
"Arrest  in  Civil  Cases." 

85.  Ex  parte  Woods,  3  Ark.  532. 
See  15  Standard  Proc.  722. 

[a]  Judgment  in  excess  of  the  jur- 
isdictional amount  will  not  support  an 
execution.  Underwood  v.  Brown,  29 
Tex.  Civ.  App.  163,  68  S.  W.  206. 

86.  Ga. — Collins  v.  Camp,  94  Ga. 
460,  20  S.  E.  356.  Mo.— Buis  v.  Cooper, 
63  Mo.  App.  196,  distinguishing  Loth 
V.  Faconesowich,  22  Mo.  App.  68.  N.  Y. 
Ilodge  V.  Adee,  2  Lans.  314;  Jennings 
V.  Carter,  2  Wend.  446,  20  Am.  Dec. 
635.  Tenn. — White  v.  Patterson,  1 
Baxt.  450. 

87.  See  15  Standard  Proc.  382. 

88.  See  15  Standard  Proc.  S81,  415, 
417. 

Mere  errors  and  irregularities  in  a 
judgment  are  not  grounds  for  collateral 
attack.     15  Standard  Proc.  367. 

89.  See   15   Standard  Proc.   721. 

90.  Clifford     v.     Cabiness,     1     Dana 
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superior  court  pursuant  to  statute.^^     Generally  the  issuance  of  an 
execution  is  deemed  to  be  a  ministerial  act.^^ 

(II.)  Time  of  Issuance.93 — An  execution  cannot  be  issued  before  the 
rendition  and  entry  of  a  valid  justice's  judgment.®*  The  time  within 
which  an  execution  may  issue  thereafter  is  regulated  by  statutes  which 
vary  in  the  different  jurisdictions,*^*  and  an  execution  which  is  not 


(Ky.)  384;  Phillips  v.  Norton,  18  S.  D. 
530,  101  N.  W.  727.  See  generally  15 
Standard  Proc.  743. 

[a]  After  the  expiration  of  his 
term  of  office,  the  justice  may  issue 
execution  under  some  statutes.  Hoyt 
V.  Guarnieri,  67  Conn.  590,  35  Atl.  511. 
See  also  Parsons  v.  Chamberlain,  4 
Wend.  (N.  Y.)  512. 

91.  See  supra,  III,  M,  13. 

92.  Ala. — Kyle  v.  Evans,  3  Ala.  481, 
37  Am.  Dec.  705.  Ohio. — See  Gaylor  v. 
Hunt,  23  Ohio  St.  255,  holding  the  neg- 
lect of  a  justice  of  the  peace  to  issue 
execution  when  requested  is  a  breach 
of  a  ministerial  duty  for  which  action 
will  lie  on  his  official  bond.  Tex. — Eob- 
erts  V.  Connelle,  71  Tex.  11,  8  S.  W. 
626. 

See  15  Standard  Proc.  721.  But  see 
Ostmann  v.  Frey,  148  Mo.  App.  284, 
128  S.  W.  257,  holding  that  the  issuing 
an  execution  is  a  judicial  act. 

93.  See  generally  15  Standard  Proc. 
750. 

94.  Cal.— Bullard  t;.  McCardle,  98 
Cal.  355,  33  Pac.  193,  35  Am.  St.  Eep. 
176.  Ga.— Benson  v.  Dyer,  69  Ga.  190. 
111.— Heagle  v.  Wheeland,  64  111.  423; 
Thatcher  v.  Maack,  7  111.  App.  635.  Ind. 
Hoagland  v.  Eogers,  3  Blackf.  501.  Kan.^ 
Olson  V.  Nunnally,  47  Kan.  391,  28  Pac. 
149,  27  Am.  St.  Eep.  296.  La.— State 
ex  rel.  Henderson  v.  McCrea,  40  La. 
Ann.  20,  3  So.  380.  Md.— Frazier  v. 
Griffie,  8  Md.  50;  West's  Lessees  v. 
Hughes,  1  Har.  &  J.  6.  Mich. — Beach 
t.  Botsford,  1  Doug.  199,  40  Am.  Dec. 
45.  Mo. — Hall  v.  Bramell,  87  Mo.  App. 
285;  Huffman  v.  Sisk,  62  Mo.  App.  398; 
Loth  V.  Faconesowich,  22  Mo.  App.  68. 
Nev. — Forsyth  v.  Chambers,  96  Pac. 
930.  N.  J.— Lee  v.  Steelman,  2  N.  J.  L. 
319.  N.  Y.— Cornell  v.  Barnes,  7  Hill 
35.  Tenn. — Alley  v.  Myers,  3  Tenn. 
Oh.  206.  Tex.— Davis  v.  Eankin,  50 
Tex.  279;  Underwood  v.  Brown,  29  Tex. 
Civ.  App.  163,  68  S.  W.  206. 

As  to  rendition  and  entry,  see  supra, 
III,  M,  6. 

[a]  Effect  of  Premature  Issuance. 
(1)    An  execution  issued  by  a  justice 


prior  to  the  entry  on  his  docket  of  the 
amount  of  debt,  damages  and  costs,  in 
accordance  with  the  statutory  provis- 
ions, is  void.  Huffman  v.  Sisk,  62  Mo. 
App.  398;  Loth  v.  Faconesowich,  22  Mo. 
App.  68.  (2)  An  execution  based  upon 
a  mere  finding  is  void  and  may  be  en- 
joined. Sare  v.  Butcher,  141  Ind.  146, 
40  N.  E.  749.  As  to  equitable  relief, 
see  supra.  III,  M,  10. 

[b]  Where  the  verdict  and  Judg- 
ment are  lost  before  being  entered  on 
his  docket,  they  may  be  established  in 
a  justice's  court  on  proper  proceedings 
and  due  notice,  even  after  sale  under 
execution  issued  on  the  judgment. 
Humphrey  v.  Johnson,  143  Ga.  703,  85 
S.  E.  830.  As  to  restoration  of  lost 
records,  see  the  title  "Records." 

95.  See  generally  the  statutes  and 
the  following:  Ala. — Field  v.  Sims,  96 
Ala.  540,  11  So.  763;  McMahan  v.  Crab- 
tree,  30  Ala.  470;  Shelley  v.  Graves,  29 
Ala.  385.  Ark. — Trammell  v.  Anderson, 
52  Ark.  176,  12  S.  W.  328.  Oal.— White 
V.  Clark,  8  Cal.  512.  Del.— Spear  v.  Hill, 
2  Marv.  150,  42  Atl.  424;  Cowgill  v. 
Mason,  4  Houst.  320;  Messick  v.  Eus- 
sell,  3  Harr.  13.  Ind.— Barton  v.  Mc- 
Gregor, 4  Ind.  550;  Eyman  v.  Clark,  4 
Blackf.  329.  la.— Woods  v.  Haviland, 
59  Iowa  476,  13  N.  W.  636;  Givens  v. 
Campbell,  20  Iowa  79.  Md.— Weikel 
V.  Cate,  58  Md.  105,  holding  that  the 
statute  governing  the  time  within 
which  execution  may  issue  does  not 
apply  to  .justice's  courts.  Mo. — Sub- 
lette V.  St.  Louis,  I.  M.  &  S.  Ey.  Co., 
81  Mo.  App.  327.  N.  Y.— Morse  v. 
Goold,  11  N.  Y.  281,  62  Am.  Dec.  103; 
Bander  v.  Burley,  15  Barb.  604.  Pa. 
Smith  V.  Wehrly,  157  Pa.  407,  27  Atl. 
700  (construing  statute);  Logan,  Gregg 
&  Co.  V.  Griffin,  11  Pa.  Dist.  454.  S.  C. 
Lee  V.  Giles,  1  Bailey  L.  449,  21  Am. 
Dec.  476.  S.  D.— Phillips  v.  Norton,  18 
S.  D.  530,  101  N.  W.  727.  Tenn.— Mc- 
Grew  V.  Seasons,  3  Lea  485.  Tex. 
Burns  v.  Skelton,  29  Tex.  Civ.  App.  453, 
68  S.  W.  527.  Wis.— McCormick  v. 
Eyan,  106  Wis.  209,  82  N.  W.  137;  Sels- 
by  V.  Eedlon,  19  Wis.  17. 
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issued  within  the  statutory  period  is  void,^«  and  v.n\l  be  set  aside.^^ 
In  the  absence  of  statute,  the  party  may  have  an  execution  issued 
immGdiate]y,»«  without  waiting  for  the  expiration  of  the  time  allowed 
for  an  appeal,^"  but  some  statutes  provide  that  execution  shall  not 
issue  upon  a  justice's  judgment  for  a  certain  specified  period  from 
its  rendition/  unless  ordered  by  the  court,^  or  an  affidavit  is  tiled 
showing  danger  of  loss  of  the  debt.^  An  execution  issued  prematurely 
in  violation  of  such  a  statute  is  merely  irregular  and  voidable  but  not 
void,*  and  cannot  be  attacked  collaterally." 


A  supersedeas  or  stay  extends  the 
time.  15  Standard  Pboc.  756.  But  see 
covtra,  Sublette  v.  St.  Louis,  I.  M.  & 
iS.  R.  Co.,  81  Mo.  App.  327. 

Effect  of  filing  transcript  in  superior 
court,  see  15  Standard  Proc.  760. 

After  the  expiration  of  justice's 
term  of  office,  see  supra,  III,  N,  2,  b, 
(I),  note  90. 

96.  Ala. — Brown  v.  Higginbottom,  19 
Ala.  207.  Del.— Spear  v.  Hill,  2  Marv. 
150,  42  Atl.  424.  Pa.— Mettauer  v. 
Cline,  1  Phila.  517. 

[a]  Execution  issued  on  a.  dormant 
judgment  is  generally  held  void.  See 
Draper  v.  Nixon,  93  Ala.  436,  8  So. 
489;  Mitchell  v.  Corbin,  91  Ala.  599,  8 
So.  810,  and  15  Standard  Proc.  736. 

97.  Spear  f.  Hill,  2  Marv.  (Del.) 
150,  42   Atl.   424. 

98.  Sickles  v.  Carroll,  10  Pa.  Co.  Ct. 
646.    See  15  Standard  Proc.  750. 

99.  Sickles  v.  Carroll,  10  Pa.  Co. 
Ct.  646. 

1.  m. — Bank  of  Commerce  v.  Frank- 
lin, 88  111.  App.  198;  Schneider  i".  Burke, 
86  111.  App.  160.  Mass.— Brigg  t'.  Ward- 
well,  10  Mass.  356.  N.  J.— Eddy  V. 
Williamson,  16  N.  J.  L.  415  (where  de- 
fendant was  absent) ;  Krumeick  v.  Kru- 
meick,  14  N.  J.  L.  39.  N.  Y.— Moul- 
ton  V.  Kavana,  21  Wend.  648;  Teall  v. 
Van  Wyck,  10  Barb.  376;  Sellick  v. 
Brown,  19  Johns.  271.  Ohio.— See 
Sharpless  f.  Taylor,  12  Ohio  243,  the 
justice  may  issue  execution  within  ten 
days,  but  it  is  not  his  duty  to  do  so. 
Te'nn. — Miller,  Stewart  &  Co.  v.  O'Ban- 
non,  4  Lea  398. 

See  15  Standard  Pace.  751. 

2.  Guelot  V  Pearce,  18  Ky,  L.  Rep. 
1004,  38  S.  W."  892. 

3.  HI. — Sidelinger  v.  Freeman,  86 
111.  App.  514.  Ind. — Fravel  v.  Spring  - 
field  Tp.,  34  Ind.  296.  N.  Y.- Moulton 
V.  Kavana,  21  Wend.  648;  Cogswell  v. 
Cole,  21  Wend.  34;  Sellick  v.  Brown,  19 
Johns.   271.    Tenn. — Miller,  Stewart   & 
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Co.  V.  O'Bannon,  4  Lea  398;  Clark  v. 
Bond,  7  Baxt.  288. 

[a]  Application    and    Notice. — (1) 

Application  may  be  made  before  or  at 
the  time  of  rendering  judgment,  or 
afterwards  if  made  on  notice  to  the 
7>arty  or  his  attorney.  Moulton  v. 
Kavana,  21  Wend.  (N.  Y.)  648;  Cogs- 
well V.  Cole,  21  Wend.  (N.  Y.)  34;  Sel- 
lick V.  Brown,  19  Johns.  (N.  Y.)  271. 
(2)  Although  th^  justice  takes  four 
days  for  rendition  of  judgment,  a  re- 
quest at  the  rendition  may  be  made 
without  notice,  although  the  adverse 
party  is  absent  Cogswell  v.  Cole,  21 
Wend.   (N.  Y.)   34. 

[b]  Although  the  ailidavit  is  insuf- 
ficient, the  execution  is  valid  until  set 
aside.  Miller,  Stewart  &  Co.  v.  O'Ban- 
non, 4  Lea  (Tenn.)  398. 

4.  Ala. — Waldrop  v.  Friedman,  90 
Ala.  157,  7  So.  510,  24  Am.  St.  Rep. 
775;  Sandlin  v.  Anderson,  76  Ala.  403. 
Ark. — Jones  v.  Goodbar,  60  Ark.  182, 
29  S.  W.  462.  Ga.— Knoxville  City 
Mills  Co.  i\  Lovinger,  83  Ga.  563,  10 
S.  E.  230.  ill.— Schneider  v.  Burke,  86 
111.  App.  160;  Dawson  v.  Gumming,  50 
111.  App.  286,  holding  that  an  execution 
prematurely  issued  before  the  time  for 
appeal  has  expired  is  not  void  but  it 
cannot  be  levied  until  the  expiration 
of  such  time.  Ky. — Guelot  v.  Pearce, 
18  Ky  L.  Rep.  1004,  38  S.  W.  892. 
Tenn.— Miller,  Stewart  &  Co.  v.  O'Ban- 
non, 4  Lea  398. 

See   15  Standard  Proc.   759. 

[a]  Relief  may  be  had  (1)  against 
a  writ  prematurely  issued,  by  the 
quashal  of  the  writ.  See  16  Standard 
Proc.  422.  And  (2)  in  Georgia  the 
party  may  have  relief  by  an  affidavit 
of  illegalitv.  Sheppard  v.  Roberson,  106 
Ga.  757,  32  S.  E.  665.  See  16  Stand- 
ard Proc.  435.  Also  (3)  equity  will 
enjoin  an  execution  issued  prematurely 
through  mistake.  Weikle  v.  Gate,  58  Md. 
105.   See  16  Standard  Proc.  457,  n.  47. 

5.  Ala.— Waldrop    v.    Friedman,    90 
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(m.)  Issuance  to  Another  County/- —  A  justice  cannot  issue  an  execu- 
tion to  another  county/  except  where  the  statute  confers  such  author- 
itj,*  in  which  case  the  procedure  outlined  by  the  statute  must  be 
substantially  followed  or  the  execution  will  not  be  valid.^ 

e.  Form  and  Kequisitcs.^'^ —  (I.)  In  General.  —A  justice's  execu- 
tion must  comply  with  the  statutory  requirements  as  to  form  when 
any  form  is  prescribed  by  statute/^  but  in  the  absence  of  such  statutes 
it  will  be  sufficient  if  in  the  general  form  of  executions.^^     Generally, 


Ala.  157,  7  So.  510,  24  Am.  St.  Eep. 
775.  Ga. — Sheppard  v.  Roberson,  106 
Ga  757,  32  S.  E.  665;  Knoxville  City 
Mills  Co.  V.  Lovinger,  83  Ga.  563,  10 
S.  E.  230.  Tenn.— Miller,  Stewart  &  Co. 
l>.  O'Banuon,  4  Lea  398. 

6.  See  generally  15  Standard  Pkoc. 
760. 

7.  See  Lofland  v.  Cannon,  3  Harr. 
(Del.)  320,  holding  an  execution  can- 
not be  issued  by  a  justice  of  the  peace 
in  one  county  on  a  transcript  of  a  judg- 
ment before  a  justice  of  another  coun- 
ty. The  proper  proceeding  is  by  scire 
facias. 

8.  Ala.— Campbell  v.  Smith,  116  Ala. 
290,  22  So.  545,  67  Am.  St.  Rep.  113. 
Cal. — Campbell  v.  Wickware,  19  Cal. 
145,  if  enforcement  of  judgment 
against  real  estate  in  another  county  is 
desired,  a  transcript  of  the  justice 's 
judgment  must  be  filed  in  the  record- 
er's office  in  the  other  county  Conn. 
Gilbert  v.  Rider,  Kirby  180.'  Miss. 
Stevens  v.  Mangum,  27  Miss.  481.  Pa. 
McKinney  v.  Tingley,  2  Kulp  454. 
Tenn.— Perry  v.  Royle,  9  Yerg.  18. 

9.  Ala.— Campbell  v.  Smith,  116  Ala. 
290,  22  So.  545,  67  Am.  St.  Rep.  113. 
Pa. — Mowry  v.  Thomas,  Wilcox  106. 
Tenn.— State  r.  Hood,  16  Lea  235;  Col- 
ville  V.  Neal,  2  Swan  89;  Lemons  v.  Wil- 
son, 6  Baxt.  143;  Perry  v.  Royle,  9 
Yerg.   18. 

[a]  See  Paine  v.  Hoskins,  3  Lea 
(Tenn.)  284,  holding  that  an  execution 
issued  by  a  justice  of  the  peace  and 
placed  in  the  hands  of  an  officer  and 
upon  which  he  has  made  endorsements, 
cannot  be  certified  to  a  different  coun- 
ty and  execution  issued  thereon. 

[b"!  Certification. — An  execution  is- 
sued by  a  justice  of  the  peace  from 
one  county  to  another  may  be  certified 
either  by  the  clerk  of  the  county  to 
which  it  is  sent  or  by  any  justice  of 
the  peace  who  is  satisfied  of  the  gen- 
uineness of  the  signature  of  the  justice 
issuing  it.    Campbell  v.  Smith,  116  Ala. 


290,  22  So.  545,  67  Am.  St.  Rep.  113; 
Street  v.  McClerkin,  77  Ala.  580;  Jor- 
dan f.  Mead,  12  Ala.  247;  Apperson  v. 
Smith,  5  Sneed  (Tenn.)  372;  Eason  f. 
Cummins,  11  Humph.   (Tenn.)   210. 

[e]  A  justice's  execution  issued  to 
another  county  without  being  certified 
by  the  county  clerk  as  required  by 
statute  is  voidable  only  and  cannot  be 
collaterally  attacked.  Seligson  v. 
Staples,  1  White  &  W.  Civ.  Cas.  (Tex.) 
§1070. 

[d]  Backing.— (1)  The  execution 
sent  to  another  county,  in  Georgia, 
must  be  "backed"  by  the  justice  of 
the  county  to  which  it  is  sent  to  con- 
fer authority  on  the  officer  serving  it. 
Formby  v.  Shackleford,  84  Ga.  670,  21 
S.  E.  711.  (2)  The  "backing"  re- 
ferred to  is  the  endorsement  thereon 
by  a  justice  of  the  county  to  which  the 
execution  is  sent,  of  his  official  signa- 
ture. Dickson  v.  Burwell,  113  Ga.  93, 
38  S.  E.  319.  (3)  An  execution  is  suffi- 
ciently "backed"  when  the  justice 
signs  his  name  and  designates  his  offi- 
cial capacity  by  abbreviations.  Wil- 
cher  V.  Pool,  121  Ga.  305,  48  S.  E.  956. 

10.  See  generally  15  Standard 
Proc.  790. 

11.  State  V.  Bettiek,  1  Baxt.  (Tenn.) 
209;  Streeter  v.  Frank,  3  Pinn.  (Wis.) 
386,  4  Chand.  93. 

12.  Burdick  v.  Shigley,  30  Iowa  63; 
Connors  v.  Joyce,  3  Lans.  (N.  Y.)  315, 
See  Black  v.  Stefle,  9  Ky.  L.  Rep.  610; 
Peck  V.  Cavell,  16  Mich.  9. 

[a]  Forms. — See  9  Standard  Proc. 
724;  Burdick  v.  Shigley,  30  Iowa  63. 
And  also  Brann  v.  Blum,  138  Cal.  644, 
72  Pac.  168. 

[b]  Where  a  justice  enters  judg- 
ment on  the  back  of  a  warrant  and 
endorses  thereon  "execute  and  sell  ac- 
cording to  law,"  these  words  must  be 
considered  as  constituting  an  execution. 
Governor,  to  Use  of  Armstrong  v. 
Bailey,  10  N.  C.  463. 

[c]  Clerical  errors  in  an  execution 
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it  rau&t  be  directed  to  the  constable/^  or  in  some  jurisdictions  it  may 
also  be  directed  to  the  sheriff/*  or  to  some  indifferent  person  specially 
deputized  for  such  purpose.^**  It  must  be  signed  or  subscribed  by 
the  justice.^^  It  must  follow  the  judgment  upon  which  it  is  based/'' 
and  direct  the  officer  to  levy  the  same  on  the  goods  and  chattels  of 
the  defendant/^  It  is  not  essential  to  the  validity  of  an  execution 
that  all  of  the  jurisdictional  facts  should  be  shown  upon  its  face, 


will     not    invalidate    it.      Perkins    v. 
Spaulding,  2  Mich.  157. 

[dl  Collateral  Attack. — If  a  defect 
in  an  execution  renders  it  voidable  the 
claimant  in  a  suit  to  try  the  right  of 
property  cannot  take  advantage  of  it. 
Johnson  v.  WhitJBeld,  124  Ala.  508,  27 
So.  406,  82  Am.  St.  Rep.  196. 

13.  Ky. — Epperson  v.  Graves,  3  Ky. 
L.  Rep.  527.  N.  Y. — Levin  v.  Robie, 
5  Misc.  529,  25  N.  Y.  Supp.  982,  58  N. 
Y.  St.  109.  Pa.— Smith  v.  Schell,  IS 
Serg.  &   R.   336. 

See  infra,  III,  N,  2,  f,   (I). 

fa]  Most  Convenient  Constable. 
Where  the  statute  provides  that  the 
justice's  execution  shall  be  directed  to 
the  constable  most  convenient,  the  jus- 
tice is  the  one  to  judge  which  con- 
stable is  the  most  convenient.  Smith 
V.  Schell,  13  Serg.  &  R.  (Pa.)  336. 

fb]  To  Any  Constable  of  the 
County. — Levin  v.  Robie,  5  Misc.  529, 
25  N.  Y.  Supp.  982,  58  N.  Y.  St.  109; 
Garrigues  v.  Jackson,  1  Ashra.  (Pa.) 
218. 

fe]  To  Any  Lawful  Officer  of  the 
County. — The  fact  that  an  execution  ig 
directed  to  "any  lawful  officer  of  the 
county"  instead  of  a  constable  doea 
not  render  it  void,  the  defect  being  a 
matter  of  form  and  amendable.  John- 
son V.  Whitfield,  124  Ala.  508,  27  So. 
406,  82  Am.  St.  Rep.  196. 

[d]  Effect  of  Omission. — The  fact 
that  an  execution  issued  by  a  justice  of 
the  peace  was  not  when  issued  directed 
to  any  lawful  officer  of  the  county  as 
required  by  statute,  is  a  defect  in 
form  and  does  not  render  it  void  but 
may  be  cured  bv  amendment.  John- 
son V.  Whitfield,' 124  Ala.  508,  27  So 
406,  82  Am.  St.  Rep.  196. 

14.  Sandlin  f.  Anderson,  82  Ala.  330, 
3  So.  28;  Miekle  v.  Montgomery,  111 
Ala.  415,  20  So.  441;  Bennett  v.  Mc 
Connell,  88  Ga.  177,  14  S.  E.  208. 

15.  Stacy  f.  Bernard,  20  Colo.  App. 
293,  78  Pac.  615;  Hampton  v.  Allison. 
9  Humph.  (Tenn.)  113.  See  infra  III, 
N,   2,  f,    (I). 
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16.  Palmer  v.  Crosby,  11  Gray 
(Mass.)  46;  Perry  v.  Whipple,  38  Vt. 
278. 

[a]  The  signature  of  a  justice  to  an 
indorsement  on  the  back  of  the  execu- 
tion is  sufficient  even  where  his  signa- 
ture does  not  appear  on  its  face. 
Nichols  V.  Taylor,  6  T.  B.  Mon.  (Ky.) 
325. 

[b"I  Must  Bear  His  Seal. — Porter  v. 
Haskell,   11   Me.   177. 

17.  Ala. — Cooper  v.  Jacobs,  82  Ala. 
411,  2  So.  832,  holding  that  execution 
must  show  in  whose  favor  it  issues. 
Cal,— Brann  v.  Blum,  138  Cal.  644,  72. 
Pac.  168.  Ga.— Steele  v.  Cochran,  88 
Ga.  296,  14  S.  E.  617.  Ind.— Gaskill  v, 
Aldrich,  41  Ind.  338.  Mass.— Albee  v. 
Ward,  8  Mass.  79.  N,  C. — McLean  v. 
Paul,  27  N.  C.  22.  Pa.— Saul  v.  Geist, 
1  Woodw.  306,  holding  that  an  execu- 
tion on  a  joint  judgment  must  be 
joint.  Vt.— Perry  v.  Whipple,  38  Vt. 
278. 

[a]  The  "writ  must  intelligibly  refer 
to  the  judgment  by  stating  the  names 
of  the  parties,  and  the  name  of  the 
justice  before  whom  and  of  the  county 
where  and  the  time  when  it  was  ren- 
dered and  the  amount  of  the  judgment. 
Brann  v.  Blum,  138  Cal.  644,  72  Pac. 
168. 

[b]  A  misdescription  of  the  judg- 
ment upon  which  it  issues  is  sufficient 
to  avoid  the  execution.  Wilson  v. 
Fleming,  16  Vt.  649,  42  Am.  Dec.  531. 

fc]  There  is  no  such  material  vari- 
ance as  to  render  an  execution  void 
where  the  judgment  was  against  the 
"B.  &  O.  R.  R.  Company"  and  execu- 
tion issued  against  "the  B.  &  O.  Rail- 
road Company."  Stout  r.  Baltimore 
&  Ohio  R.  Co.,  64  W.  Va.  502,  63  S.  E. 
317,  131  Am.  St.  Rep.  940. 

18.  Cal.— Brann  v.  Blum,  138  Cal. 
644,  72  Pac.  168.  Ind.— Gaskill  v.  Aid- 
rich,  41  Ind.  338.  N.  J.— Kipp  v. 
Chamberlin,  20   N,  J.  L.   656. 

See   15  Standard  Proc.   806. 
fa]     Where  real  property  is  subject 
to  levy    (see  infra,  III,  N,  2,  e,)   the 
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as  its  validity  and  regularity  will  be  presumed.^^  Failure  of  the 
Justine  to  endorse  on  the  execution  the  amount  of  the  debt,  damages 
and  costs  will  not  invalidate  it.-"  Nor  will  a  misrecital  as  to  the  venue 
of  its  issuance  invalidate  an  execution  if,  in  fact,  it  was  issued  in  the 
proper  venue.^^  The  officer  should  endorse  upon  the  execution  the 
time  of  its  receipt  by  him.^^ 

(11.)  When  Returnal)!©. —  An  execution  should  be  made  returnable  as 
required  by  law;^^  and  if  returnable  either  for  a  longer  or  shorter 
period  it  is  irregular,^^  if  not  void,^*  although  it  has  been  held  that  if 
made  returnable  at  a  day  beyond  the  statutory  period,  the  writ  may 
be  levied  within  the  time  in  which  it  should  have  been  returned. ^^ 

d.     Amendment.  —  A  justice  of  the  peace  may  amend  an  execution" 


execution  should  direct  a  levy  on  real 
property  if  sufficient  goods  and  chat- 
tels cannot  be  found.  Lanier  v.  Stone, 
8  If.  C.  329;  Lewis  v  Jones,  1  Ashm. 
(Pa.)  53. 

19.  Ga. — Johnson  v.  Ware,  14  Ga. 
App.  380,  80  S.  E.  909;  Hamilton  v. 
Moreland,  15  Ga.  343.  Ind.— State  v. 
Burnside,  7  Blackf.  577.  N.  Y.— Field 
f.  Parker,  4  Hun  342. 

20.  Albritton  v.  Williams,  132  Ala. 
647,  32  So.  636  (holding  that  the  stat- 
ute regarding  the  endorsement  of  costs 
on  executions  is  not  applicable  to  exe- 
cutions issu6fd  by  a  justice  of  the 
peace) ;  Buis  v.  Cooper,  63  Mo.  App. 
196. 

[a]  The  fact  that  illegal  items  of 
cost  are  found  in  an  execution  will 
not  invalidate  it.  Hall  v.  Bramell,  87 
Mo.  App.  285. 

[b]  An  itemized  bill  of  costs  is  not 
essential  to  the  validity  of  an  execu- 
tion. Albritton  v.  Williams,  132  Ala. 
647,  32  So.  636. 

21.  Avery  v.  Lewis,  10  Vt.  332,  33 
Am.  Dec.  203;  Davis  v.  Davis,  2  Gratt 
(43  Va.)    363. 

22.  Gott  V.  Williams,  29  Mo.  461. 

23.  Bander  v.  Burley,  15  Barb.  (N. 
Y.)  604;  Toof  V.  Bently,  5  Wend.  (N. 
Y.)  276;  Spaulding  v.  Bobbins,  42  Vt. 
90;  Jameson  v.  Paddock,  14  Vt.  491; 
Allen  f.  Warren,  9  Vt.  203;  Ex  parte 
Hatch,  2  Aik.  (Vt.)  28. 

fa]  A  direction  that  the  constable 
return  the  writ  within  a  certain  num- 
ber of  days  without  mentioning  the 
particular  day  is  sufficient.  Lewis  v. 
Jones,  1  Ashm.   (Pa.)   53. 

24.  Stevens  v.  Chouteau,  11  Mo.  382 
(where  made  returnable  in  less  than 
the  statutory  period);  Jameson  v.  Pad- 
dock, 14  Vt.  491;  Ex  parte  Hatch,  2 
Aik.   (Vt.)   28. 


25.  Toof  V.  Bently,  5  Wend.  (N.  Y.) 
276,  holding  it  to  be  no  justification 
to  the  officer  in  an  action  of  trespass. 

26.  Mitchell  v.  Corbin,  91  Ala.  599, 
8  So.  810. 

[a]  Compare  Ex  parte  Hatch,  2  Aik. 
(Vt.)  28,  if  a  party  is  committed  to 
prison  on  an  execution  returnable  in 
a  period  exceeding  the  statute,  hia 
commitment  is  irregular  on  the  expira- 
tion of  the  statutory  period  and  he  is 
entitled  to  his  discharge. 

27.  Ala.— Johnson  v.  Whitfield,  124 
Ala.  508.  27  So.  406,  82  Am.  St.  Rep. 
196.  Cal.— Brush  v.  Smith,  141  CaL 
466,  75  Pac.  55;  Brann  v.  Blum,  138 
Cal.  644,  72  Pac.  168.  Ind.— Silner  v. 
Butterfield,  2  Ind.  24.  N.  Y.— Pierce 
V.  Hubbard,  10  Johns.  405.  Tenn. 
Twilla  V  Alexander,  104  Tenn.  453,  58 
S.  W.  124,  78  Am.  St.  Rep.  928. 

[a]  But  see  Stevens  v.  Chouteau,  11 
Mo.  382,  49  Am.  Dec.  92,  holding  that 
in  the  absence  of  a  statute  granting  it 
a  justice  of  the  peace  has  no  right  to 
amend  an  execution  issued  by  him. 

[b]  There  Must  Be  Something  To 
Amend  by. — Brann  v.  Blum,  138  CaL 
G44,  72  Pac.  168. 

[cl  The  township  of  the  Justice 
rendering  the  judgment  may  be  sup- 
plied in  the  description  of  the  judg- 
ment. Brann  v.  Blum,  138  Cal.  644,  72 
Pac.  168. 

[dl     An  amendment  after  service  of 

an  execution  returnable  in  less  time 
than  prescribed  by  statute,  and  after 
commencement  of  an  action  against  the 
officer,  so  as  to  make  the  execution 
conform  to  statute,  is  without  the 
power  of  the  justice  and  no  justification 
to  the  officer.  Toof  v.  Bently,  5  Wend. 
(N.  Y.)  276,  followed  in  Porter  v.  Has- 
kell, 11  Me.  177. 
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issued  by  him,  but  he  has  no  power  to  give  the  constable  authority 
to  alter,  amend,  or  fill  up  his  proeess.^^ 

e.  Property  Subject  to  Executmi.^^  —  All  personal  property  of 
which  a  debtor  may  be  seized  or  possessed  is  subject  to  execution,  ex- 
cept such  as  is  exempted  by  statute.^"  Choses  in  action,  however,  are 
not  subject  to  seizure  and  sale  under  execution,  unless  the  statute  so 
provides,^^  And  in  the  absence  of  a  statute  making  it  so,  the  real 
property  of  the  debtor  cannot  be  levied  upon  and  sold.^^^ 

f .  Levy  of  Execution.^^  —  (I.)  Who  May  Levy.34 —  A  constable  is 
ordinarily  the  proper  ofificer  to  levy  an  execution  issuing  from  a  justice 
of  the  peace,^"^  and  in  some  states,  a  sheriff  may  do  so  also,^^  but,  unless 

28.  Pierce  v  Hubbard,  10  Johns. 
(N.  Y.)  405.  See  Brann  v.  Blum,  138 
Cal.  644,  72  Pac.  168. 

29.  Property  Subject  to  Execution. 
See  generally  15  Standard  Proc.  831, 
et  seq. 

30.  Ind.— Barr  v.  Doe,  6  Blackf.  335 
(holding  that  a  term  for  years  in  real 
estate  may  be  sold  on  execution  from 
a  justice's  court);  TafFe  v.  Warnick,  3 
Blackf.  Ill,  23  Am.  Dec.  383.  Ky. 
Kyler  v.  Dunlap,  18  B.  Mon.  561. 
N.  Y.— Wheeler  v.  Smith,  11  Barb.  345. 
N.  C— Glenn  v.  Peters,  44  N.  C.  457,  59 
Am.  Dec.  563.  Pa. — Lerew  v.  Kinehart, 
3  Pa.  Co.  Ct.  50. 

fa]  After  acquired  property  of  the 
defendant  is  subject  to  execution. 
Jones  V.  Knosp,  91  Neb.  224,  135  N.  W. 
1049. 

See  generally  15  Standard  Proc.  831. 

As  to  exemptions,  see  generally  the 
title  "Homesteads  and  Exemptions;" 
as  to  property  exempt  from  execution, 
see  16  Standard  Proc.  1. 

31.  Crawford  v.  Schmitz,  41  111.  App. 
357,  affirmed  in  139  111.  564,  29  N.  E. 
40. 

[a]  A  judgment  of  a  justice  of  the 
peace  cannot  be  seized  and  sold  under 
a  fieri  facias  issued  by  a  justice  court. 
Bowen  v.  Howard,  5  Cranch  C.  C.  308, 
3  Fed.  Cas.  No.  1,723. 

Property  Subject  to  Garnishment, 
See  supra,  III,  J,  4. 

32.  Adams  v.  Smith,  1  111.  283;  Free- 
man V.  Watts,  15  La.  476;  Thompson  v. 
Chauveau,  7  Mart.  N.  S.  (La.)  331,  18 
Am.  Dec.  246.     See  supra,  note  18. 

fa]  A  leasehold  interest  in  realty 
^s  not  subject  to  an  execution  out  of 
the  justice's  court.  Putnam  r.  West- 
cott,  19  Johns.  (N.  Y.)  73.  But  see 
Barr  v.  Doe,  6  Blackf.  (Ind.)  335  (as 
to  a  term  for  years) ;  Gunn  v.  Sinclair, 
52  Mo.  327,  a  leasehold  for  less  than 
three   years. 
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fb]  An  entry  of  land  is  subject  to 
execution  sale  and  the  grant  which  sub- 
sequently issues  inures  to  the  benefit 
of  the  purchaser  under  the  execution 
sale.  Hall  •;;.  Hefflv,  6  Humph.  (Tenn.) 
444. 

Levy  on  land  after  filing  transcript 
in  higher  court,  see  supra,  III,  M,  13,  a. 

Levy  on  land  where  personalty  in- 
sufficient, see  infra,  III,  N,  2,  f,  (III). 

33.  See  generally  15  Standard  Proc. 
!)01. 

34.  To  whom  writ  directed,  see  su- 
pra, III,  N,  2,  c,  (I). 

35.  Colo. — Stacy  v.  Bernard,  20  Colo. 
App.  293,  78  Pac.  615.  La.— State  v. 
Eupre,  46  La.  Ann.  117,  14  So.  907.  Me. 
Blanchard  v.  Day,  31  Me.  494.  Mo. 
Biek  V.  Wilkerson,  62  Mo.  App.  31. 
N  Y.— Mills  V.  Kennedy,  1  Johns.  502. 
N."  C— Baker  v.  Brem,  126  N.  C.  367, 
35  S.  E.  630.  Pa.— Fire  Ins.  Co.  v.  Kel- 
ler, 9  Pa.  Dist.  61;  Kans  v.  Cherry 
Twp.  School  Dist.,  26  Pa.  Co.  Ct.  276; 
Delaware  Merc.  Co.  v.  Fulton,  8  Del. 
Co.  327.  B.  L — Goldrick  v.  Bennett,  20 
E.  I.  581,  40  Atl.  761. 

fa]  A  levy  by  a  de  facto  constable 
is  not  void.  Ga. — Gunn  v.  Tackett,  67 
Ga.  725.  Mo. — Buis  v.  Cooper,  63  Mo. 
App.  196.  N.  Y. — People  v.  Hopson,  1 
Denio  574. 

36.  Mickle  v.  Montgomery,  111  Ala. 
415,  20  So.  441;  Sandlin  v.  Anderson, 
82  Ala.  330,  3  So.  28;  Bennett  v.  Mc- 
Connell,  88  Ga.  177,  14  S.  E.  208.  See 
Coursev  v.  Coursey,  141  Ga.  65,  80  S. 
E.   462'. 

fa]  Manner  of  Executing  Writ. 
Where  execution  is  levied  by  a  sheriff 
he  must  advertise  and  sell  the  property 
in  the  same  manner  as  constables  are 
required  to  do.  Hatton  v.  Brown,  1  Ga. 
App.   747,  57  S.  E.   1044. 
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so  authorized  by  statute,  neither  the  justice  nor  the  constable  can 
appoint  an  indifferent  person  to  execute  final  process.^'' 

(II.)  Time  of  Levy.38  —  The  levy  of  an  execution  issued  by  a  justice  of 
the  peace  must  be  made  before  the  return  day  of  the  writ,^*  unless  the 
writ  is  renewed,*"  but  the  execution  plaintiff  may  order  the  officer 
to  delay  the  execution  of  the  writ,*^  or  order  him  not  to  execute  it 
at  all.*^  The  death  of  a  plaintiff  after  issuance  of  the  execution  will 
not  prevent  levying  it.*^ 

(III.)  Manner  of  Levy.  —  Unless  otherwise  provided  by  statute,  the  gen- 
eral rules  governing  the  manner  of  levying  final  process  of  courts 
of  general  jurisdiction  apply  to  the  execution  of  final  process  of  a 
justice  of  the  peace.**  Generally,  where  real  property  is  subject  to 
levy,  it  may  be  taken  only  where  sufficient  personal  property  cannot 
be  found,*"*  unless  specific  land  has  been  pledged  to  secure  the  obliga- 


37.  Golo. — Stacy  v.  Bernard,  20  Colo. 
App.  293,  78  Pac.  615.  Mo.— Huff  v. 
Alsup,  64  Mo.  51.  N.  C— Garlick  v. 
Jones,  48  N.  C.  404.  Tenn.— State  v. 
McKittrick,  11  Lea  476. 

38.  See  generally  15  Standard  Proc. 
91S. 

39.  Ala.— Pruitt  v.  Gunu,  151  Ala. 
651,  44  So.  569;  Waldrop  v.  Friedman, 
90  Ala.  157,  7  So.  510,  24  Am.  St.  Rep. 
775.  Mich. — Evans  v.  Caiman,  92  Mich. 
427,  52  N.  W.  787,  31  Am.  St.  Eep. 
606.  N.  C— McEachin  v.  McFarland, 
12  N.  C.  444.  S.  C— Bird  v.  Stone,  3 
Hill  282. 

As  to  stay  of  execution  see  infra, 
III,  N,  2,  o. 

[a]  At  Any  Time  Before. — Where 
the  statute  grants  the  right  to  issue 
execution  immediately  upon  filing  an 
affidavit  of  danger,  it  is  not  essential 
tc  the  validity  of  the  levy  that  the 
levy  should  be  made  immediately,  but 
it  may  be  made  at  any  time  before  the 
return  day.  Sidelinger  v.  Freeman,  86 
111.  App.  514. 

40.  Bird  V.  Stone,  3  Hill  (S.  C.) 
282. 

As  to  renewal,  see  infra,  III,  N,  2,  j. 

41.  Sidelinger  v.  Freeman,  86  111. 
App.   514. 

42.  Sidelinger  v.  Freeman,  86  111. 
App.  514. 

43.  Murray  v.  Buchanan,  7  Blackf. 
(Ind.)  549.  See  15  Standard  Peoc. 
920. 

44.  Mo. — Huhn  v.  Lang,  122  Mo. 
600,  27  S.  W.  345.  N.  J.— Nelson  v. 
Van  Gazelle  Valve  Mfg.  Co.,  45  N.  J. 
Eq.  594,  17  Atl.  943.  N.  Y.— Pixley  v. 
Butts,  2  Cow.  421. 

See  15  Standard  Proc.  901,  921. 


[a]  The  defendant  has  the  right  to 
point  out  (1)  what  property  shall  be 
lirst  taken  (Benson  v.  Dyer,  69  Ga. 
190);  (2)  but  he  need  not  do  so.  Ben- 
son V.  Dyer,  69  Ga.  190. 

[b]  Amount  To  Be  Levied  on. — The 
officer  is  required  to  levy  the  amount 
of  the  judgment.  There  is  no  restric- 
tion on  the  amount  of  property  he 
shall  take.  Denvrey  v.  Fox,  22  Barb. 
(N.  Y.)  522,  526. 

[c]  An  inventory  is  not  essential  to 
the  validity  of  a  levy  where  the  offi- 
cer takes  actual  possession  of  the  prop- 
erty. Delanev  v.  Martin,  51  N.  J.  L. 
148,  16  Atl.  189. 

fd]  The  failure  to  endorse  the  levy 
on  the  execution,  will  not  invalidate 
the  levy  as  the  statute  is  directory 
only.  Havens  v.  Gordon,  5  Hun  (N. 
Y.)   178. 

[e]  A  general  description  of  real 
property  that  will  by  reasonable  in- 
tendment connect  it  with  the  sale  and 
deed  is  sufficient.  Parker  v.  Swan,  1 
Humph.  (Tenn.)  80,  34  Am.  Dec.  619. 
See  Dorsey's  Lessee  v.  Dorsey,  28  Md. 
388,  holding  description  insufficient. 

45.  Ark.— Tsbell  v.  Epps,  28  Ark.  35. 
Ga. — Robinson  v.  Burge,  71  Ga.  526; 
Hopkins  v.  Burch,  3  Ga.  222.  Ky. 
Newdigate  v.  Lee,  9  Dana  17.  La. 
Freeman  v.  Watts,  15  La.  476. 

As  to  return  of  nulla  bona,  see  infra, 
III,  N,  2,  i. 

[a]  Where  an  entry  of  "no  person- 
alty found"  has  been  duly  made  upon 
a  justice's  court  execution  before  it  is 
levied  upon  land,  the  fact  that  the  de- 
fendant ai  the  time  of  levy  owned  sufil* 
cient  personalty  to  satisfy  the  execu- 
tion would  not  invalidate  a  sale  under 
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tion  sued  on,^*'  or  the  defendant  points  out  the  land  for  levy.*^ 

The  officer  is  not  bound  to  levy  a  void  execution,*^  but  if  he  has 
levied  the  writ  before  discovering  its  invalidity  he  may  abandon  the 
levy."" 

(IV4  Custody  of  Property.  —  The  officer  has  the  same  rights  in  and 
duties  with  respect  to  the  property  levied  on  as  an  officer  acting  under 
an  execution  issued  out  of  a  court  of  record."**^ 

g.  Third  Party  Claims.^^  —  Statutes  sometimes  provide  for  the  trial 
of  the  right  of  property  taken  on  execution  issued  out  of  a  justice's 
court,*^^  which  must  be  followed  when  making  claims  thereunder.^^ 
The  claimant,  under  some  statutes,  must  file  with  the  justice  an  affi- 
davit of  claim  describing  the  property  levied  upon,  in  which  he  claims 
a  right,  and  a  claim  bond,'*  while  under  other  statutes  he  must  file  a 


the  execution.  Willbanks  v.  Untriner, 
98  Ga.  801,  25  S.  E.  841.  See  also  Lan- 
ier V.  Stone,  8  N.  C.  329. 

fb]  Where  execution  issues  from 
another  county  a  constable  may  after 
making  a  return  nulla  bona  thereon 
levy  the  same  on  land  of  the  defend- 
ant in  such  county  if  he  is  resident 
therein  although  there  is  no  return  of 
nulla  bona  by  a  constable  of  the  coun- 
ty where  the  execution  issued.  Mc- 
Candless  v.  Inland  Acid  Co.,  112  Ga. 
291,  37  S.  E.  419.  And  see  Hollinga- 
worth  V.  Dickey,  24  Ga.  434. 

4a  Bennett  v.  McConnell,  88  Ga. 
177,  14  S.  E.  208. 

47.  Runyan  v.  Hobgood,  140  Ga. 
375,  78  S.  E.  1075;  Hopkins  v.  Burch,  3 
Ga.  222. 

48.  Albee  v.  Ward;,  8  Mass.  79; 
Cornell  r.  Barnes,  7  Hill   (N.  Y.)   35. 

49.  Murray  v.  Buchanan,  7  Blackf. 
(Ind.)    549. 

50.  See    15   Standard   Proc.    1002. 

fa]  The  officer  is  responsible  for  the 
safe  keeping  of  the  property  (1)  unless 
it  is  returned  to  the  defendant  under 
a  forthcoming  bond  (Gilleland  v.  Ware, 
4  Ala.  414;  Evans  v.  Shoemaker,  2 
Blackf.  find.]  237;  Chinn  v.  Perry,  2 
Blackf.  [Ind.]  268),  (2)  or  placed  in 
the  custodv  of  a  receiptor.  Brown  v. 
Cook,  9  Johns.   (N.  Y.)    361. 

fb]  The  officer's  interest  in  the 
property  is  such  that  he  may  maintain 
an  action  for  its  possession,  when 
wrongfullv  withheld.  Mulheisen  v. 
Lane,  82 '  111.  117;  Eue  v.  Perry,  63 
Barb.   (N.  Y.)   40. 

51.  See  generally  16  Standard  Proc. 
124. 

Docket  entries,  see  infra,  III,  Q,  3,  n. 

52.  See  generally  the  statutes. 
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fa]  The  Proceeding  Is  Between  the 
Claimant  and  the  Judgment  Creditor. 
Aldridge  v.  Glover,  53  111.  App.  137. 

fb]  A  sale  by  a  constable  of  the 
property  seized  pending  a  trial  of  a 
claimant's  right  thereto  will  not  oust 
the  justice  of  jurisdiction  to  try  the 
right  of  property  but  he  may  proceed 
to  a  final  hearing  as  though  such  sale 
had  not  been  made.  B'Hymer  v.  Sar- 
gent, 11  Ohio  St.  682. 

fc]  The  judgment  and  finding  of  a 
justice  in  favor  of  a  claimant  of  prop- 
erty levied  upon  in  execution  is  not 
conclusive  of  the  right  of  property  in 
a  subsequent  action  for  conversion 
against  the  officer  for  selling  the  prop- 
erty in  disregard  of  the  order.  Arm- 
strong V.  Harvey,  11  Ohio  St.  527.  But 
see  Bullard  v.  White,  2  Wills.  Civ.  Cas. 
(Tex.)  §286,  holding  that  the  decision 
of  the  justice  on  the  right  of  property 
is  res  adjudicata. 

fd]  Forfeiting  of  Bond. — When  a 
statutory  claim  is  interposed  to  prop- 
erty levied  upon  under  a  justice's  exe- 
cution, the  bond  cannot  be  returned 
forfeited,  nor  a  statutory  execution  is- 
sued against  the  sureties  until  there 
has  been  a  trial  of  the  statutory  claim 
suit.  Weedon  v.  Clark,  94  Ala.  505,  10 
So.  307;  Foust  v.  Greene,  90  Ala.  539, 
8  So.  59. 

53.  McFerran  v.  Swayne,  50  Ind. 
App.  50,  98  N.  E.  135;  Hanna  v.  Stein- 
berger,  6  Blackf.  (Ind.)  520;  Long  V. 
McClure,  5  Blackf.   (Ind.)    319. 

54.  Foust  V.  Greene,  90  Ala.  539,  8 
So.  59.  But  see  Powell  v.  Gray,  1 
Ala.  77. 
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written  claim  with  the  constable.^^  Under  the  first  named  statute,  the 
trial  of  the  claimant's  rights  must  be  had  before  the  justice  of  the 
peace  who  issued  the  execution, ^^  while  under  the  latter,  on  filing  the 
claim  it  becomes  the  duty  of  the  constable  to  impanel  a  jury  for  the 
purpose  of  trying  -the  right  of  property.^^  The  only  issue  to  be  tried 
is  the  right  of  property.^* 

h.  Execution  Sale.  —  The  rules  governing  execution  sales  gener- 
ally apply  to  sales  under  justice's  executions.^**  In  order  that  the  exe- 
cution sale  may  be  valid,  there  must  be  a  valid  judgment,^"  as  well  as 


55.  Folwell  V.  Fuller,  53  N.  J.  L. 
572,   22   Atl.   345. 

56.  Ga. — Everett  v.  Brown,  117  Ga. 
342,  48  S.  E.  735;  Ridling  v.  Stewart, 
77  Ga.  539;  Cottle  v.  Dodson,  25  Ga. 
633.  Ind. — Matlock  v.  Strange,  8  Ind. 
57.  Ohio. — Armstrong  v.  Harvey,  11 
Ohio  St.  527.  Tex.— Turner  v.  Smith, 
11  Tex.  620. 

[a]  The  fact  that  the  value  of  the 
property  is  in  excess  of  the  statutory 
amount  of  the  justice's  jurisdiction  (1) 
will  not  affect  his  right  to  try  the 
question  of  the  right  of  property  (Grif- 
fin V.  Malony,  13  Ind.  402;  Matlock  v. 
Strange,  8  Ind.  57;  Hanna  v.  Stein- 
berger  6  Blackf.  [Ind.]  520;  Short  v. 
Short,  74  W.  Va.  560,  82  S.  E.  361), 
(2)  but  the  rule  is  otherwise  under 
some  statutes.  Everett  v.  Brown,  117 
Ga.  342,  43  S.  E.  735;  Yon  v.  Baldwin, 
76  Ga.  769. 

[b]  Where  the  justice  who  issues 
the  execution,  is  disqualified  by  rela- 
tionship to  one  of  the  parties  to  try 
the  right  of  property  under  an  execu- 
tion, if  he  has  no  successor  in  oflBce 
there  is  no  jurisdiction  in  any  other 
justice  to  act.  Test  v.  Beeson,  37  Ind. 
380. 

57.  Folwell  V.  Fuller,  53  N.  J.  L. 
572,  22  Atl.  345;  Piatt  v.  Sherry,  7 
Wend.   (N.  Y.)   236. 

58.  Folwell  V.  Fuller,  53  N.  J.  L. 
572,  22  Atl.  345. 

[a]  Raising  Other  Issues. — (1)  A 
claimant  cannot  in  the  trial  of  right 
of  property  attack  the  validity  of  the 
judgment  upon  which  the  execution 
issued  (Haley  v.  Villeneuve,  11  Tex. 
617.  But  see  Slaughter  v.  Manning,  11 
Ga.  App.  650,  75  S.  E.  1059),  (2)  or 
question  the  proceedings  upon  which  it 
is  founded.  Seligson  v.  Staples,  1 
White  &   W.   Civ.   Cas.    (Tex.),   §1070. 

59.  See  generally  16  Standard  Peoc. 
160. 

[a]    Appointing  a  deputy  or  substi- 


tute to  conduct  the  sale  is  improper 
and  if  the  sale  is  made  by  any  per- 
son other  than  the  constable  the  sale 
is  void.  Stacy  v.  Bernard,  20  Colo. 
App.  293,  78  Pac.  615. 

[b]  The  successor  in  office  may  exe- 
cute the  deed,  however  Fretwell  v. 
Morrow,  7  Ga.  264. 

[c]  A  sale  may  be  made  after  the 
return  day  of  an  execution  levied  prior 
thereto.  Ala. — Chaney  v.  Burford  Lum- 
ber Co.,  132  Ala.  315,  31  So.  369; 
Mitchell  V.  Corbin,  91  Ala.  599,  8  So. 
810.  la. — Walton  v.  Wray,  54  Iowa 
531,  6  N.  W.  742.  N.  Y.— Wylie  v. 
Hyde,  13  Johns.  249.  N.  C— Lanier 
f.  Stone,  8  N.  C.  329.  Pa.— Page  v. 
Gardner,  11  Pa.  Co.  Ct.  577. 

[d]  Personal  property  must  be  pres- 
ent at  the  sale  and  subject  to  the  view 
of  those  attending.  Gaskill  v.  Aldrich, 
41  Ind.  338. 

60.  Cal.— Bullard  v.  McCardle,  98 
Cal.  355,  33  Pac.  193,  35  Am.  St.  Eep. 
176.  Ind. — Easterday  v.  Joy,  14  Ind. 
371.  Kan. — Case  v.  Hannahs,  2  Kan. 
490.  N.  Y.— Case  v.  Eedfield,  7  Wend. 
398.  Tex.— Stegall  v.  Huff,  54  Tex. 
193. 

[a]  An  irregular  and  erroneous 
judgment  will  uphold  the  sale  and  the 
sale  will  pass  title  if  otherwise  regular. 
Park  V.  Darling,  4  Cush.  (Mass.)  197; 
Sweeney  v,  Girolo,  154  Pa.  609,  26  Atl. 
600;  Kramer  v.  Wellendorf,  129  Pa. 
547,    18    Atl.    525. 

[b]  A  vacation  or  satisfaction  of  a 
judgment  destroys  the  power  to  make 
8.  sale  on  an  execution  issued  thereon. 
Bullard  v.  McCardle,  98  Cal.  355,  33 
Pac.  193,  35  Am.  St.  Rep.  176;  Chapin 
V.  McLaren,  105  Ind.  563,  5  N.  E. 
688. 

[c]  Where  the  purchaser's  title  is 
assailed,  he  must  show  jurisdiction  in 
the  justice  issuing  execution.  York  v, 
Roberts,  8  Mo.  App.  140. 
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a  valid  execution.*^  The  statutory  provisions  as  to  notice  and  adver- 
tisement must  be  strictly  followed,"'''  as  well  as  the  provisions  relating 
to  the  manner  of  selling  real  property.*'' 

Setting  Aside  Sale.  —  It  has  been  held  that  a  justice  has  no  power  to 
set  aside  a  sale  made  under  an  execution  issued  by  him." 

i.  Return  of  Execution.  — li  is  the  duty  of  the  officer  to  whom 
execution  is  given  for  service  to  make  return  thereon"  within  the  stat- 
utory tirne/^  showing  the  acts  done  by  him  under  the  writ,«^  or  some 


61.  ria.— L'Engle  v.  Florida,  etc. 
E.  Co.,  21  Fla.  353.  Md.— Dorsey 's 
Lessee  v.  Dorsey,  28  Md.  388;  West's 
Lessee  v.  Hughes,  1  Har.  &  J.  6.  Mo. 
Eeed  v.  Lowe,  163  Mo.  519,  63  S.  W. 
687,  85  Am.  St.  Kep.  578.  Pa.— Goss 
V.   Emanuel,   1   Dauph.   Co.   64. 

Compare  Stanley  v.  Nelson,  4  Humph. 
(Tenn.)    484. 

[a]  The  rule  justifying  an  officer  in 
seizing  property  under  execution  good 
on  its  face  but  really  void  as  to  the 
party  for  want  of  jurisdiction  is  in- 
tended for  the  protection  of  the  officer 
merely,  and  though  the  officer  may  de- 
fend under  such  process  he  cannot  build 
up  a  title  upon  it.  Eue  v.  Perry,  63 
Barb     (N.  Y.)   40. 

[b]  Irregularities  in  the  execution 
will  not  subject  a  sale  to  collateral  at- 
tack. Draper  v.  Nixon,  93  Ala.  436,  8 
So.  489. 

62.  See  generally  the  statutes  and 
Johnson  v.  Walker,  23  Neb.  736,  37 
N.  W.  639. 

[a]  Notices  Washed  Away. — Where 
the  notices  were  posted  in  accordance 
with  the  statute  but  were  washed  off 
by  rain  before  the  sale,  the  sale  was 
properly  held.  Dreyer  v.  Kicklighter, 
228  Fed.  744. 

[b]  Presumption. — (1)  Where  the 
record  is  silent  as  to  whether  due 
notice  of  the  sale  was  given  by  the 
constable,  the  court  will  presume  that 
the  constable  did  his  duty.  Culbertson 
v.  Milhollin,  22  Ind.  362,  85  Am.  Dec. 
428.  (2)  Where  the  justice  issues  an 
order  for  immediate  sale  and  the  rec- 
ord is  silent  as  to  notice  to  the  de- 
fendant it  will  be  presumed  that  the 
justice  required  proof  of  notice.  Wil- 
son V.  Garrick,  72   Ga.  660. 

63.  Ala. — McConnaughy  v.  Baxter, 
55  Ala.  379.  Ga.— Fretwell  v.  Mor- 
row, 7  Ga.  264.  Ky.— Griffith  v.  Dick- 
en,  4  Dana  561.  N.  Y. — Putnam  v. 
Westcott,  19  Johns.  73;  Batterman  v. 
Albright,  44  Hun  622,  6  N.  Y.  St.  334. 
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N.    0.— Stancel    v.     Calvett.    60   N.    C. 
104;    Davis    v.    Abbott,   25    N.    C.    137. 

[a]  But  see  Dillard  v.  Strongfellow 
50  Tex.  Civ.  App.  410,  111  S.  W.  769, 
holding  that  a  substantial  compliance 
with  the  statute  will  uphold  an  execu' 
tion  sale. 

[b]  In  Maryland  (1)  a  sale  of  real 
estate  under  an  execution  by  a  justice 
of  the  peace  passes  no  title  until 
ratified  and  confirmed  by  the  circuit 
court.  Dorsey 's  Lessee  v.  Dorsey,  28 
Md.  388.  (2)  But  a  ratification  by  the 
circuit  court  of  sale  of  land  under  exe- 
cution issued  on  a  void  judgment  will 
not  render  such  judgment  valid.  Fahey 
V.  Mottu,  67  Md.  250,  10  Atl.  68. 

64.  Dunnagan  v.  Shaffer,  48  Ark. 
476,  3  S.  W.  522,  if  the  sale  is  illegal 
the  justice  should  quash  the  return 
and  thus  enable  the  officer  to  make  an- 
other levy  and  sale. 

65.  County  Court  v.  Buck,  27  111. 
440.  See  16  Standard  Proc.  233,  and 
generally  the  title   "Returns." 

[a]  Return  may  be  written  by  an- 
other if  in  the  presence  and  at  the 
request  of  the  constable.  Ellis  V. 
Francis,  9  Ga.  325. 

[b]  Authority  of  Officer. — When  a 
constable  returns  an  execution  after 
its  levy  he  ceases  to  have  any  con- 
trol over  it  or  authority  under  it.  It 
is  functus  officio.  Ala. — Chaney  v. 
Burford  Lumber  Co.,  132  Ala.  315,  31 
So.  369.  Neb.— Buckley  v.  Mason,  52 
Neb.  639,  72  N.  W.  1043.  Tenn.— Paine 
V.  Hoskins,  3  Lea  284. 

66.  County  Court  v.  Buck,  27  111. 
440. 

[a]  A  return  before  the  return  day 
is  premature  and  cannot  be  legally 
made.  Eeed  v.  Lowe,  163  Mo.  519,  63 
S.  W.  687,  85  Am.  St.  Eep.  578;  Huhn 
V.  Laag,  122  Mo.  600,  27  S.  W.  345. 
But  see  16  Standard  Proc.  236,  and 
Hill  V.  Kling,  4  Ohio  135. 

[b]  An  execution  returned  on  Sun- 
day is  void.  Peck  v.  Cavell,  16  Mich.  9. 

67.  HI.— County  Court  v.  Buck,  27 
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valid  reason  for  his  failure  to  pxecute  it.^^  No  particular  form  is  re- 
quired,®" but  it  must  be  signed  by  the  officer/"  Amendments  to  his  re- 
turn may  be  made  at  any  time  by  leave  of  the  justice  issuing  the  exe- 
cution.'^ 

j.  Renewal  of  Execution.  —  The  statutes  sometimes  provide  for  a 
renewal  of  execution  issued  from  a  justice  court  when  it  has  been 
returned  unsatisfied/-  which  statutes  must  be  complied  Math  in  renew- 
ing an  execution/^   Generally,  however,  any  memorandum,  or  endorse- 


Ill.  440.  Mo.— Abies  v.  Webb,  186  Mo. 
233,  85  S.  W.  383,  105  Am.  St.  Rep. 
610.  Neb. — Buckley  v.  Mason,  52  Neb. 
639,  72   N.  W.   1043. 

[a]  Search  for  Property. — (1)  The 
return  of  a  constable  on  an  execution 
issuing  from  a  justice  of  the  peace 
"no  property  found  whereon  to  levy" 
is  insufficient  unless  it  show  that  offi- 
cer made  search  for  property.  Mat- 
thews V.  Miller,  47  N.  J.  L.  414,  1  Atl. 
464.  (2)  But  a  return  "Executed  the 
within  writ  in  the  county  of  Stoddard, 
state  of  Mo.,  on  the  2nd  day  of  May, 
1893.  No  property  found  to  levy  this 
execution,"  is  a  sufficient  return  of 
nulla  bona.  Scharff  v.  McGaugh,  205 
Mo.  344,   103   S.  W.  550, 

[b]  A  return  of  "served"  is  insuffi- 
cient.    Burkholder  v.  Keller,  2  Pa.  51. 

[c]  Where  real  property  is  taken, 
the  return  must  show  that  there  was 
not  sufficient  personal  estate  to  satisfy 
the  execution,  but  a  failure  to  show 
this  fact  may  be  cured  by  amendment 
nunc  pro  tunc.  Isbell  v.  Epps,  28  Ark. 
35;  Robinson  v.  Burge,  71  Ga.  526; 
Hopkins  v.  Burch,  3  Ga.  222. 

[d]  Description  of  Land. — A  return 
of  a  constable  that  describes  land  sold 
under  execution  by  reference  to  the 
deed  made  by  him  is  sufficient  when 
the  deed  describes  the  land  by  metes 
and  bounds.  Traylor  v.  Lide  (Tex.),  7 
B.  W.  58. 

68.  Palmer  v.  Riddle,  180  111.  461,  54 
N.  E.  227;  Dumas  v  Matthews,  51  N. 
J.  L.  562,  19  Atl.  265;  Poineer  v.  Bag- 
nail,  49  N.  J.  L.  226,  7  Atl.  858;  Mat- 
thews V.  Miller,  47  N.  J,  L.  414,  1 
Atl.  464. 

69.  111.— County  Court  v.  Buck,  2'i 
111.  440.  Mo.— Abies  v.  Webb,  186 
Mo.  233,  85  S.  W.  383,  105  Am.  St. 
Rep.  610.  Neb. — Buckley  v.  Mason,  5? 
Neb.  639,  72  N.  W.  1043. 

70.  Bennett  v.  Vinyard,  34  Mo.  216. 

71.  Corby  v.  Burns,  36  Mo.  194. 

[a]  After  Action  Against  Officer. 
A   constable   sued  before  a  justice   of 


the  peace  for  failing  to  return  an 
execution  within  the  statutory  time 
may  upon  proper  occasion  being  shown 
amend  his  return  to  show  that  the 
execution  was  returned  in  time,  even 
after  suit  against  him  has  been  com 
menced.  Corby  v.  Burns,  36  Mo.  194. 
[b]  County  court  cannot  authorize 
an  amendxaent  of  a  constable 's  return 
of  a  justice's  execution  after  a  levy 
thereof  and  a  sale  of  land  thereunder 
Gibbs  V.  Brooks,  46  N.  C.  448. 

72.  8ee  generally  the  statutes  and 
the  following  cases:  111. — County  Court 
V.  Buck,  27  111.  440.  Ind.— Burton  v. 
McGregor,  4  Ind.  550.  Mich. — Bigalow 
V.  Barre,  30  Mich.  1.  Mo.— State  v. 
Smith,  81  Mo.  App.  671.  N.  Y.— Hodge 
V.  Adee,  2  Lans.  314;  Bander  v.  Bur- 
ley,  15  Barb.  604;  Ostrander  v.  Walter, 
2  Hill  329;  Winne  v.  Houghtaling,  84 
Hun  166,  32  N.  Y.  Supp.  450,  65  N.  Y. 
St.  734.  Compare  People  v.  Hopson,  1 
Denio  574;  Chapman  v.  Fuller,  7  Barb. 
70. 

But  see  State  v.  Campbell,  2  Tyler 
(Vt.)  177;  Levasseur  v.  Beaulieu,  33 
N.  Bruns.  (Can.)  569. 

[a]  Original  execution  must  he  re- 
turned before  there  can  be  a  lawful 
renewal  of  an  execution.  County  Court 
V.  Buck,  27  111.  440. 

73.  Winne  v.  Houghtaling,  84  Hun 
166,  32  N.  Y.  Supp.  450,  65  N.  Y.  St. 
734. 

[a]  Renewal  by  the  written  consent 
of  the  parties  is  permissible.  Carrier 
V.  Thompson,  11  S.  C.  79. 

[b]  Statutes  regulating  time  of  re- 
newed, see  the  following:  Mich. — Big- 
alow V.  Barre,  30  Mich.  1.  Mo. — State 
V.  Smith,  81  Mo.  App.  671  (holding  a 
renewal  of  a  justice 's  execution  after 
the  return  day  is  a  nullity) ;  State  v. 
Boettger,  39  Mo.  App.  684.  N.  Y. 
Morse  v.  Goold,  11  N.  Y.  281,  62  Am. 
Dec.  103;  Bander  v.  Burley,  15  Barb. 
604;  Parson  v.  Chamberlin,  4  Wend. 
512.     S.  C— Bird  v.  Stone,  3  Hill  282. 

[c]  Conclusiveness   of   Indorsement 

Vol.  ZVIII 


142 


JUSTICES  OF  THE  PEACE 


ment  in  the  handwriting  of  the  justice  which  shows  his  intention  to  re- 
new the  execution  is  sufficient  to  constitute  a  renewal.''*  Such  renewal 
has  the  same  effect  and  stands  in  the  place  of  the  original  execution.'^^ 
k.  Alias  and  Fluriea  MWitsJ^  —  When  the  judgment  creditor  has 
caused  execution  to  he  duly  issued  upon  a  justice's  judgment  and  such 
execution  is  returned'^  wholly^*  or  partly'*  unsatisfied,  the  justice  may 
at  any  time  during  the  life  of  the  judgment  issue  an  alias  under  the 
same  rules  governing  their  issuance  in  courts  of  record,^"  if  the  justice 
has  not  lost  jurisdiction  by  the  transfer  of  the  papers  to  a  court  of 
general  jurisdiction.^^    Generally  the  justice  must  append  to  the  alias 


as  to  Time  of  Renewal. — In  determin- 
ing whether  an  execution  was  renewed 
before  its  expiration,  the  endorsement 
upon  the  execution  is  not  conclusive 
The  facts  may  be  shown  by  other  evi 
dence.  State  v.  Smith,  81  Mo.  App 
671. 

74.  Preston  r.  Leavitt,  6  Wend.  (N. 
Y.)  663;  Wiekham  v.  Miller,  12  Johns. 
(N.    Y.)    320. 

[a]  The  renewal  must  be  signed  by 
the  justice  of  the  peace,  and  in  tho 
absence  of  his  signature  an  officer  prO' 
ceeding  under  the  execution  is  a  tres- 
passer. Barhydt  v.  Valk,  12  Wend. 
(N.  Y.)  145,  27  Am.  Dec.  124.  Sen 
also  Huggins  v.  Ketchum,  20  N.  C. 
550. 

[b]  An  indorsement  of  costs,  upon 
an  execution,  by  the  justice  of  the 
peace  by  whom  it  was  issued,  within 
the  statutory  period  of  limitation  will 
renew  an  execution.  Gholston  f. 
O'Kelley,   81   Ga.   19,   7   S.   E.   107. 

75.  Bigalow  v.  Barre,  30  Mich.  1; 
Hodge  V.  Adee,  2  Lans.  (N.  Y.)  314; 
Winne  t.  Houghtaling,  84  Hun  166,  32 
N.  Y.  Supp.  450,  65  N.  Y.  St.  734. 

76.  See  generally  16  Standard  Proc. 
256. 

77.  See  supra,  III,  N,  2,  i. 

[a]  Upon  a  mere  return  of  an  exe- 
cution without  an  indorsement  thereon, 
the  justice  is  not  bound  to  issue  an 
alias.  People  v.  Brayton,  37  HI.  App 
319. 

[b]  If  the  original  execution  is  not, 
returned  by  the  constable,  an  alias  can- 
not be  issued  without  first  resorting 
to  a  writ  of  scire  facias.  Purnell  v 
Semans,   2   Houst.    (Del.)    399. 

78.  Del.— Purnell  r.  Semans,  2  Houst. 
399.      HI.— People    r.    Brayton,    37    111 
App.  319.     Mich. — Friver  v.  McNaugh 
ton,  110  Mich.  22,  67 'N.  W.  978.     Pa. 
Moore  v.  Risden,  3   Clark  409,  holding 
that   an    amendment    to   the   transcript 

Vol.  XVIII 


would  not  be  allowed  to  show  that  the 
original  execution  was  in  fact  returned 
unsatisfied  and  that  the  alias  execution 
was  void. 

[a]     As  Equivalent  to  Renewal. — An 

alias  execution  issued  on  a  justice '.s 
judgment  when  the  first  has  not  ex- 
pired and  which  runs  only  for  the  timo 
that  the  first  would  were  it  renewed, 
is  equivalent  to  a  renewal  of  the  first. 
Commercial  Real  Estate  Brokerage  Co. 
V.  Riemann,  116  Mo.  App.  649,  93  S.  W, 
305.  As  to  renewal,  see  supra,  III,  N, 
2,  j. 

79.  Del.  — Cowgill  v.  Mason,  4 
Houst.  320.  111. — Johnson  v.  Holloway, 
82  111.  334.  Mo.— State  v.  Stokes,  99 
Mo.  App.  236,  73  S.  W.  254;  State  v. 
Boettger,  39  Mo.  App.  684.  Ohio. 
Paris  V.  State,  3  Ohio  St.  159.  Tenn. 
MeGavock  v.  Schneider,  7  Heisk.  467; 
Perry   v.   Royle,   9   Yerg.    18. 

[a]  Showing  Credits.  —  Where  an 
execution  has  been  returned  partly 
satisfied,  in  issuing  an  alias  the  judg- 
ment must  be  recited  for  the  full 
fi.mount  and  then  a  credit  made  there- 
on and  the  mandate  issued  for  the 
collection  of  the  balance  due.  Perry 
t.  Royle,  9  Yerg.   (Tenn.)    18. 

80.  Morse  v.  Goold,  11  N.  Y.  281,  62 
Am.  Dec.  103.  See  16  Standard  Proc. 
257. 

[a]  After  the  death  of  the  defend- 
ant (1)  an  alias  execution  cannot 
issue.  Henderson  v.  Gandy's  Admrs., 
11  Ala.  431;  Cooper  v.  May,  1  Harr. 
(Del.)  18.  (2)  But  if  an  execution  has 
been  issued  in  the  lifetime  of  the  de- 
fendant and  the  lien  has  been  regular- 
ly continued  an  alias  execution  may 
issue  after  the  defendant's  death. 
Henderson  v.  Gaudy's  Admrs.,  11  Ala. 
4.'^1;  Cooper  V.  May,  1  Harr.  (Del.) 
18. 

81.  Crabtree   v.   Bank    of   Winches- 
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a  copy  of  the  return  on  the  original  execution.^^  Mere  irregularities 
will  not  render  void  an  alias  writ,^^ 

1.  Proceedings  in  Aid  of  Execution.  —  In  some  jurisdictions  the 
statutes  provide  for  the  bringing  of  supplementary  proceedings  in  aid 
of  justice's  execution.^* 

m.  Quashing  the  Writ.  —  The  validity  of  an  execution  may  gener- 
ally be  attacked  by  the  execution  defendant,  by  motion  to  quash  or  set 
aside, '*^  though  in  some  jurisdictions  it  has  been  held  that  a  justice  has 
no  power  to  quash  an  execution.®^  The  motion  must  be  made  before  the 
justice  issuing  the  execution  or  his  successor  in  office,®^  and  a  party 
prejudiced  by  a  refusal  to  quash  may  remove  the  proceeding  to  a 
higher  court  by  certiorari,^^  or  appeal,  if  the  time  for  appeal  has  not 
elapsed.^" 

n.  Belief  in  Equity.  —  In  a  proper  ease,  equity  will  grant  relief 
against  the  enforcement  of  a  judgment."* 


ter,  108  Tenn.  483,  67  S.  W.  797.     See 
supra,  III,  M,  13, 

82.  Culbertson  v.  Milhollin,  22  Ind. 
362,  85  Am.  Dee.  428. 

[a]  But  a  failure  to  do  so,  although 
rendering  such  writ  amenable  to  a  mo- 
tion to  set  aside,  does  not  make  it  void. 
Culbertson  v.  Milhollin,  22  Ind.  362,  85 
Am.  Dec.  428. 

83.  Lyon  r.  Fish,  20  Ohio  100;- Faria 
r.  State,  3  Ohio  St.  159. 

84.  Willison  v  Desenberg,  41  Mich. 
156,  2  N.  W.  20i;  Bolt  v.  Hauser,  10 
N.  Y.  Supp.  397,  19  Civ.  Proc.  7; 
Vulte  V.  Whitehead,  2  Hilt.  (N.  Y.) 
596.  See  fully  the  title  "Supplementary 
Proceedings." 

85.  Ala,— Gilleland  v.  Ware,  4  Ala. 
414.  Ark. — Scanland  v.  Mixer,  34  Ark. 
354,  Cal,^ — Comstock  v.  Clemens,  19 
Cal.  77,  Ga, — Sheppard  v  Eoberson, 
106  Ga.  757,  32  S.  E.  665;  Moore  v. 
O'Barr,  87  Ga.  205,  13  S.  E.  464;  Knox- 
ville  City  Mills  Co,  v.  Lovinger,  83  Ga, 
563,  10  S.  E.  230;  Williams  v.  Suiter, 
76  Ga.  355.  Pa,— Saul  v.  Geist,  1 
Wood.  Dec.  306.  W.  Va.— See  Lowther 
V.  Davis,   33   W.   Va.   132,  10  S.  E.   20. 

See  generally  16  Standard  Proc, 
417, 

[a]  The  execution  defendant  is  the 
only  person  who  can  take  advantage  of 
a  defect  which  renders  an  execution 
merely  voidable.  Ala, — Johnson  v. 
Whitfield,  124  Ala,  508,  27  So,  406,  82 
Am,  St.  Eep.  196,  Ga. — Eogers  v. 
Felker,  77  Ga,  46,  Mo,— See  Kansas 
City  V.  Winner,  58   Mo,  App,  299. 

[b]  Where  Judgment  Is  Void, — A 
justice  of  the  peace  has  power  to  recall 
an  execution  issued  by  him  on  a  void 


judgment  and  stay  further  proceed- 
ings even  if  the  judgment  has  been 
docketed  in  the  office  of  the  county 
clerk  and  the  execution  has  been  is- 
sued by  the  clerk.  Gates  v.  Lane,  49 
Cal.  266, 

[c]  Where  the  party  has  never  been 
served  and  jurisdiction  over  his  person 
has  not  been  acquired,  the  execution 
may  be  set  aside,  Comstock  v.  Clem- 
ens,   19    Cal,   77, 

86,  Carr  v.  Pennsylvania  E.  Co.,  108 
Mo,  App.  388,  83  S,  W,  981;  Brown- 
field  V.  Thompson,  96  Mo,  App  340,  70 
S.  W.  378,  And  see  Caldwell  v.  Fea, 
54  Mo.  55, 

87,  Cary  v.  Allegood,  121  N,  C,  54, 
28  S,  E.  61. 

[a]  A  superior  court  has  no  Juris- 
diction of  an  original  motion  to  quaah 
an  execution  issued  by  a  justice  of  the 
peace.  Hamer  v.  McCall,  121  N.  C, 
197,  28  S,  E.  298, 

88,  Ala, — Gilleland  v.  Ware,  4  Ala. 
414.  Cal, — Comstock  v.  Clemens,  19 
Cal,  77.  Wash.— McCoy  v.  Bell,  1 
Wash.  504,  20  Pac,  595, 

89,  Comstock  v.  Clemens,  19  Cal,  77, 

90,  See  supra,  III,  M,  10,  and  15 
Standard  Proc.  256;  16  Standard  Proc, 
450, 

[a]  The  existence  of  an  adequate 
remedy  at  law  (1)  precludes  relief 
(Ark, — Scanland  v.  Mixer,  34  Ark.  354, 
Cal,— Luco  V.  Brown,  73  Cal,  3,  14 
Pac.  366,  2  Am.  St.  Eep,  772;.  Gates 
f.  Lane,  49  Cal,  266,  Okla,— Ellis  v. 
Akers,  121  Pac,  258),  (2)  unless  the 
plaintiff  shows  that  he  has  lost  his 
legal  remedy  threugh  mistake,  accident 
or  fraud   without   laches   on   hia  part 
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o.  Stay  of  Execution.^^  —  Statutes  sometimes  provide  for  a  stay  of 
execution."*  Under  some  circumstances  the  statute  requires  security 
to  the  judgment  plaintiff,  in  which  event  it  must  be  substantially  com- 
plied with."^    But  although  the  bond  may  be  irregular  and  insufficient 


and  that  he  has  a  valid  defense  to 
the  action.  Ark.— McCabe  v.  Payne, 
37  Ark.  450.  Cal. — Merriman  v.  Wal- 
ton, 105  Cal.  403,  38  Pac.  1108,  45 
Am.  St.  Eep.  50,  30  L.  R.  A.  786. 
Conn.— See  Blakeslee  v.  Murphy,  44 
Conn.  188.  Ga.— Park  v.  Callaway,  128 
Ga.  119,  57  S.  E.  229.  Ind.— Sare  v. 
Butcher,  141  Ind.  146,  40  N.  E.  749. 
La. — Stroud  v.  Humble,  1  La.  Ann.  310. 
Md.— Weikel  v.  Cate,  58  Md.  105.  N.  Y. 
]\rallory  v.  Norton,  21  Barb.  424.  Pa. 
Penste'rmacher  v.  Xander,  116  Pa.  41, 
10  Atl.  128.  Tex. — Brady  v.  Hancock, 
17  Tex.  361. 

91.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

92.  Del. — EUigood  v.  Cannon,  4 
Harr.  176.  Ind. — Mcintosh  v.  Shotwell, 
6  Blackf.  281.  Ohio. — Whalon  v.  Glenn, 
1  Ohio  Dec.  (Eeprint)  57.  Pa.— Stiles 
r.  Powers,  1  Ashm.  407.  Tenn.— Sprad- 
lin  V.  Bratton,  6  Lea  685;  Stephens  V. 
Taylor  (Tenn.  Ch.),  45  S.  W.  228; 
Apperson  v.  Smith,  5  Sneed  372; 
Patrick  v.  DWskill,  7  Yerg.  140.  See 
Gaut  V.  White,  3  Baxt.  (Tenn.)  196, 
holding  that  the  justice  should  be  sat- 
isfied that  the  surety  had  either  pro- 
cured or  assented  to  the  stay. 

[a]  No  stay  will  be  granted  upon 
a  judgment  rendered  upon  a  judgment. 
Barringer   r.   Allison,   78   N.   C.  79. 

[b]  Payment  of  a  judgment  is  not 
ground  for  staying  execution.  EogeLS 
f.  Ferrell,  10  Yerg.   (Tenn.)   254. 

[c]  Granting  a  stay  of  execution  Is 
a  judicial  act  which  can  only  be  done 
by  the  justice  of  the  peace.  Davis 
r.  Tyree,  9  Humph.  (Tenn.)  473;  Mal- 
lett  V.  Hutchinson,  1  Head  (Tenn.) 
558. 

[d]  Variance  between  order  and 
writ  of  supersedeas  is  ground  for  quash- 
ing the  writ.  Ex  parte  Woods,  3  Ark. 
532. 

As  to  necessity  for  entry  of  stay  on 
docket,  see  infra,  III,  Q,  3,  s. 

93.  Cal.— Clay  v.  Superior  Court,  162 
Pac.  416.  Ind.— Stone  v.  State,  75  Ind. 
235;  Eltzroth  r.  Voris,  74  Ind.  459; 
Lockwood  V.  Dills,  74  Ind.  56;  Miller 
r.  McAllister,  59  Ind.  491;  Hougland 
V.  State,  43  Ind.  537;  McCormiek  v. 
Cassell,  16  Ind.  408;  Lowe  v.  Blair,  6 
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Blackf.  282.  Ky.— Thomas  v.  Clarke,  1 
Litt.  287.  Me.— See  McDougal  v.  Bick- 
er, 98  Atl.  1025.  Mich.— Hollister  v. 
Giddings,  24  Mich.  501;  Cox  v.  Crip- 
pen,  13  Mich.  502.  N.  C. — Eickman  v. 
Williams,  32  N.  C.  126.  Ohio.— Duck- 
wall  V.  Rogers,  15  Ohio  St.  544.  Pa. 
Brice  v.  Clark,  8  Pa.  301;  Frost  v. 
Eoatch,  6  Whart.  359.  Tenn.— Hick- 
man V.  Williams,  Mart.  &  Yerg.  116, 
Shipley  v.  Goodwin,  13  Lea  666;  Smith 
V.  Hart,  10  Heisk.  468;  Skelton  V. 
Baker,  7  Heisk.  292;  Neil  v.  Beau- 
mont, 3  Head  627;  Cheatham  v.  Brien, 
3  Head  552;  Morgan  &  Co.  v.  Cole 
man,  3  Head  352. 

[a]  Entering  on  Docket. — (1)  If  the 
defendant  wishes  to  secure  a  stay  of 
execution  he  may  have  it  by  entering 
an  undertaking  of  security  on  the 
docket  of  the  justice.  It  is  not  suffi- 
cient to  write  the  undertaking  upon  a 
separate  piece  of  paper  and  attach  it 
to  the  docket  by  pinning  it  thereto. 
Lockwood  r.  Dills,  74  Ind.  56.  (2)  The 
docket  need  not  show  that  the  replevin 
bail  was  attested  by  the  justice.  State 
t.  Trout,  75  Ind.  563;  Stone  v.  State, 
75  Ind.  235;  Miller  v.  McAllister,  59 
Ind.  491. 

[b]  After  accepting  security  the 
justice's  jurisdiction  is  gone  and  if  he 
subsequently  receive  another  stayor 
the  latter  is  not  bound.  Howard  &  Co. 
V.  Brownloe,  4  Sneed  (Tenn.)  548. 

[c]  Signature  of  Surety. — No  one 
but  the  surety  himself  or  some  one 
for  him  and  in  his  presence  can  sign 
his  name  to  the  stay  of  a  justice's 
execution.  Eickman  v.  Williams,  32  N. 
C.  126;  Shipley  V.  Goodwin,  13  Lea 
(Tenn.)    666. 

[d]  The  justice  may  set  aside  an 
illegal  or  irregular  undertaking.  Thom- 
as V.  Clarke,  1  Litt.  (Ky.)  287;  Bailey 
V.  Hester,   101  N.  C.  538,  8  S.  E.  164. 

[e]  Effect  of  Undertaking.— (1) 
When  a  surety  executes  an  undertak- 
ing for  a  stay  of  execution  it  oper- 
ates as  a  confession  of  judgment  for 
the  amount  of  the  execution  and  exe- 
cution may  issue  on  such  stay  under- 
taking or  an  action  in  assumpsit  will 
lie  thereon.  Mich. — Cox  v.  Crippen,  13 
Mich.  502.     N.  C. — Humphreys  v.  Buie, 
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under  the  statute,  it  may  be  sufficient  as  a  common  law  bond.^*  After 
a  stay  of  execution  has  been  granted  the  justice  has  no  authority  to 
recall  it  or  change  its  effect,*"*  nor  is  he  obliged  to  issue  a  new  execu- 
tion without  demand  by  the  judgment  creditor.®"  If  a  levy. has  already 
been  made,  the  granting  of  a  stay  releases  it.®^ 

p.  Wrongful  Execution.  —  An  action  for  damages  may  be  brought 
against  a  justice  who  unlawfully  issues  an  execution,^^  or  any  one  wil- 
fully procuring  such  issuance.®^  And  in  a  proper  case  an  action  may 
be  brought  against  the  officer  levying  the  writ.^ 

q.  Against  Person.^  —  An  execution  against  the  person  cannot  be 
issued  in  the  absence  of  a  statute  providing  therefor.^  Some  statutes, 
however,  provide  for  the  issuance  of  executions  against  the  person  in 
actions  of  tort  or  in  actions  of  contract  where  fraud  or  concealment*  of 


12  N.  C.  378.  Pa.— Brice  v.  Clark,  8 
Pa.  301.  Tenn.— Puckett  v  Griffith, 
128  Tenn.  565,  162  S.  W.  581.  (2) 
One  who  as  surety  stays  a  justice's 
judgment  becomes  thereby  a  party  to 
the  judgment  and  is  bound  to  the  same 
extent  and  in  like  manner  as  his  prin- 
cipal. Barringer  v.  Allison,  78  N.  C. 
79.  (3)  The  execution  creditor  must 
show  that  execution  issued  within  the 
statutory  time  and  was  returned  un- 
satisfied before  he  can  recover  against 
the  surety.  Ind. — Doughty  v.  Elliott,  8 
Blaekf.  405.  N.  Y.— Tuttle  v.  Kip,  19 
Johns.  194.  Ohio. — Murphy  v.  Flow- 
ers, 27  Ohio  St.  468.  Pa.— Spalding  v. 
Nolcott,  5  Watts  335.  (4)  A  levy  on 
land  of  a  surety  is  not  void  because 
the  return  does  not  show  that  there 
was  no  property  real  or  personal  of 
the  principal  to  be  found.  The  statute 
is  directory  merely  and  if  the  surety 
submits  no  other  person  can  complain. 
Anderson  v.  Talbot,  1  Heisk.  (Tenn.) 
407. 

94.  Duckwall  v.  Rogers,  15  Ohio  St. 
544. 

95.  Cox  V.  Lee,  50  Ark.  465,  8  S.  W. 
400;  Puckett.  V.  Griffi.th,  128  Tenn.  565, 
162  S.  W.  581. 

96.  Knight  v.  Vincent,  Wright 
(Ohio)    748. 

97.  Hamilton  v.  Henry,  27  N.  C. 
218. 

Effect  of  appeal  as  stay,  see  infra, 
IV. 

98.  Briggg  v.  Wardwell,  10  Gray 
(Mass.)  356;  Sullivan  v.  Jones,  2  Gray 
(Mass.)    570. 

[a]  Ministerial  Act. — The  issuing  of 
mesne  and  final  process  in  civil  actions 
and  of  a  mittimus  in  a  criminal  pro- 
ceeding are  ministerial  actions,  an  un-  I 


lawful  issuance  of  which  will  subject 
a  justice  to  a  suit  for  damages  aris- 
ing therefrom.  Banister  v.  Wakeman, 
64  Vt.  203,  23  Atl.  585. 

99.  Sullivan  v.  Jones,  2  Gray 
(Mass.)  570;  Harvey  v.  McAdams,  32 
Mich.  472. 

1.  See  16  Standard  Proc.  356. 

[a]     Variance. — (1)  Where  action  ia 
brought  for  wrongfully  issuing  an  exe 
cution,    a   variance   between   the   judg 
ment  and   the   execution   will  not  pre 
vent  the   officer  from  justifying  there 
under  if  the  variance  is  caused  by  mis 
take    (Borland    v.    Stewart,     4     Wend 
[N.  Y.]   568),  (2)  but    a    variance   be 
tween  the  execution  and  its  description 
in    a    plea    of    justification    is    a   fatal 
defect.      Toof    v.    Bentljey,    5^    Wend, 
(N.   Y.)    276. 

2.  As  to  execution  against  the  per- 
son, see  generally  16  Standard  Proc. 
269,  et  geq. 

As  to  civil  arrest,  see  the  title  "Ar- 
rest in  Civil  Cases." 

3.  State  V.  Cureton,  Cheeves  (S.  C.) 

235. 

4.  See  generally  the  statutes  and 
the  following  cases:  Ga. — Culberson  v. 
Gray,  27  Ga.  520.  111.— Brown  v.  Je- 
rome, 102  111.  371  (holding  that  a  jus- 
tice may  issue  a  capias  on  a  judgment 
for  violation  of  an  ordinance);  Mc- 
Donald v.  Wilkie,  13  111.  22,  54  Am, 
Dec.  423;  Subim  v.  Isador,  88  111.  App. 
96.  N.  Y.— Farrelly  v.  Hubbard,  148 
N.  Y.  592,  43  N.  E.  65  (holding  that 
failure  to  pay  over  money  collected 
for  another  is  ground  for  issuing 
capias);  Phelps  v.  Barton,  13  Wend. 
68  (holding  that  defendant  in  an  ac- 
tion on  contract  not  subject  to  arrest 
on    judgment    for    costs);    Barhydt    V. 
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property  is  alleged,  upon  making  the  required  affidavit  or  other  proof.* 
The  statutes  generally  provide  for  the  discharge  of  the  defendant  on 
filing  proper  affidavits.^ 

3.  By  Action  on  Judgment.  —  a.  Right  of  Action.''  —  An  action 
may  be  brought  on  a  final  judgment  rendered  by  a  justice  of  the  peace^ 
where  it  is  valid  on  its  face,^  and  the  record  shows  that  the  justice 
rendering  the  judgment  had  jurisdiction  of  the  subject-matter  and 


Valk,  12  Wenrl.  145,  27  Am.  Dec.  124, 
holding  that  the  constable  must  search 
for  property  to  satisfy  execution  be- 
fore arresting  the  body  of  the  de- 
fendant. N.  0.— Fox  V.  Wood,  33  N.  C. 
213;  State  v.  Reeves,  20  N.  C.  327. 
Tenn.— Sharp  r.  Nelson,  9  Yerg.  34. 

[a]  A  capias  prematurely  issued 
may  be  served  after  the  expiration  of 
the  statutorv  time.  Scribner  v.  Whitch- 
er,   6  N.  H."  63,  23  Am.  Dec.  708. 

[b]  Name  of  Defendant. — A  capias 
issued  against  a  defendant  by  his  sur- 
name only,  is  void.  The  party  to  be 
arrested  must  be  correctly  described. 
Governor  v  Stribling,  2  Blackf.  (Ind.) 
24. 

[c]  A  capias  in  the  alternative  com- 
manding the  officer  to  levy  the  amount 
on  the  defendant's  goods,  or  for  want 
of  goods  to  take  his  body  will  not 
warrant  the  arrest  of  the  defendant. 
Schwarzschild  v.  Goldstein,  121  111.  App. 
1;  Gwinn  v.  Hubbard,  3  Blackf.  (Ind.) 
14. 

fd]  For  form  of  capias  and  pro- 
ceedings to  discharge  defendant  see 
Webster  v.  Farley,  6  Blackf.  (Ind.) 
163. 

[e]  A  bond  taken  by  a  constable 
after  a  defendant's  arrest,  conditioned 
upon  his  delivering  himself  up  for  ar- 
rest at  some  future  time  is  void. 
Fanshor  v.  Stout,  4  N.  J.  L.  367. 

5.  Outlaw  r.  Davis,  27  111.  467  (hold- 
ing that  it  is  proper  to  issue  a  capias 
on  an  oath  and  that  an  affidavit  is 
not  necessary);  McDonald  v.  Wilkie, 
13  111.  22,  54  Am.  Dec.  423;  Gresham 
r.  Bowen,  7  Blackf.  (Ind.)  423;  Ezra 
V.  Manlove,  7  Blackf.  (Ind.)  389,  hold- 
ing that  there  must  be  a  return  of 
nulla  bona  or  an  affidavit  filed  in  ac- 
cordance with  the  statute  before  capias 
can  issue,  or  an  affidavit  made  by  plain- 
tiff that  the  defendant  is  about  to 
leave  the  state.  See  also  Gwinn  r. 
Hubbard,  3  Blackf.   (Ind.)    14. 

[a]     An   oath   to    obtain    a    capias 
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must  be  made  while  the  parties  are 
still  before  the  justice  but  where  de- 
fendant is  not  a  freeholder  or  the  head 
of  a  family  oath  is  not  necessary. 
Taylor  r.  Fuller,  3  Wend.  (N.  Y.)  403. 
[b]  Sufficiency. — Affidavits  to  author- 
ize the  issuance  of  execution  against 
the  body  will  not  be  sufficient  if  the 
facts  they  disclose  would  not  have 
been,  standing  alone  evidence  to  be 
left  to  the  jury  on  an  issue  whether 
the  defendant  was  guilty  of  fraud  as 
alleged.  Kipp  v.  Chamberlin,  20  N.  J. 
L.  656. 

6.  Hutchen  v.  Niblo,  4  Blackf. 
(Ind.)  148  (holding  that  under  the 
Indiana  statute  application  for  relief 
or  discharge  must  be  made  to  two  jus- 
tices); Coman  v.  Merrill,  19  Johns. 
(N.  Y.)  277;  Degear  v.  Nellis,  14  Johns. 
(N.  Y.)  382;  Lohnis  v.  Jones,  11  Johns. 
(N.    Y.)    174. 

As  to  release  or  discharge  generally, 
see  16  Standard  Proc.  312. 

7.  Action  on  judgment  generally, 
see  16  Standard  Proc.  359,  et  seq. 

Action  on  foreign  judgment,  see  16 
Standard  Proc.  386,  and  infra,  III,  S. 

8.  Cal— Stuart  r.  Lander,  16  Cal. 
S72,  76  Am.  Dec.  538.  Ind.— Fravel  v. 
Springfield,  34  Ind.  296,  holding  that 
a  default  judgment  is  a  final  judgment 
on  which  action  may  be  brought.  Ky. 
Keathlev  v.  Stump,  147  Ky.  406,  144 
S.  W.  87.  Mich.— McDonald  v.  But- 
ler, 3  Mich.  558;  Howard  v.  Eockwell, 
1  Doug.  315.  Mo. — Deck  v  Wright, 
135  Mo.  App.  536,  116  S.  W.  31.  N.  Y. 
Hale  V.  Angel,  20  Johns.  342;  Smith 
V.  Mumford,  9  Cow.  26.  N.  C— An- 
derson V.  Young,  44  N.  C.  408. 

fa]  Scire  facias  to  revive  a  judg- 
ment and  an  action  on  a  judgment 
may  be  prosecuted  at  the  same  time. 
Garibaldi  v.  Carroll,  33  Ark.  568.  As 
to   revivor,  see  infra,  III,  O. 

9.  Ames  v.  Hilliard,  25  Vt.  222. 

[a]  A  judgment  void  for  uncer- 
tainty will  not  sustain  an  action  there- 
on.    Hopper  V,  Lucas,  86  Ind.  43. 
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parties  to  the  suit,"  even  though  the  judgment  has  been  docketed  in 
the  county  clerk's  office." 

b.  Jurisdiction.^^  —  Judgments  being  contracts,  statutes  which  give 
justices  of  the  peace  jurisdiction  of  actions  on  contract  thereby  confer 
upon  them  jurisdiction  in  actions  upon  judgments,^^  though  there  is 
authority  to  the  contrary.^*  But  a  justice  has  no  jurisdiction  of  actions 
on  judgments  in  an  amount  exceeding  the  jurisdictional  limit.^^ 

c.  When  Action  May  Be  Brought.  —  The  action  may  be  maintained 
under  the  conditions  and  within  the  time  limits  elsewhere  discussed.^^ 
The  statute  sometimes  requires  the  lapse  of  a  specified  time  before  such 
an  action  may  be  brought  :^^  and  some  courts  hold  that  if  an  execution 
is  still  available  to  the  plaintiff,  he  cannot  sue  on  the  judgraent.^^ 
Otherwise,  it  has  been  held  action  may  be  begun  immediately  even 
though  a  stay  of  execution  has  been  granted.^* 

d.  Form  of  Action.  —  Although  an  action  on  a  justice's  judgment 


10.  Del.— See  Smith  v.  Early,  3  Harr. 
5.  Me. — Waterville  Iron  Mfg.  Co.  v. 
Goodwin,  43  Me.  431.  Mass. — See  Eos- 
eiter  v.  Peck,  3  Gray  538.  N.  Y. 
Brown  v.  Cady,  19  Weud.  447. 

See  infra,  III,  Q,  3,  a. 

[a]  If  the  minutes  on  the  Justice's 
docket  are  such  as  to  enable  the  court 
to  perceive  that  they  would  authorize 
the  record  of  a  regular  judgment  in 
the  case  they  will  be  sufficient  to  sus- 
tain an  action  on  such  judgment. 
Grosvenor  v.  Tarbox,  39   Me.   129. 

11.  Harris  v.  Clark,  65  Hun  361,  20 
N.  Y.  Supp.  232,  47  N.  Y.  St.  780. 
But  see  Moore  v.  Davis,  5  Boyce  (Del.) 
357,  93  Atl.  566,  holding  that  a  jus- 
tice judgment  filed  in  the  superior 
court  is  not  such  an  obligation  as  to 
be  enforcible  by  action  before  a  jus- 
tice. 

12.  See  generally  supra,  II. 
Jurisdiction  over  action  on  foreign 

judgment,  see  infra.  III,  S. 

13.  Stuart  v.  Lander,  16  Cal.  372,  76 
Am.  Dec.  538;  McGuire  v.  Gallagher, 
2  Sandf.  (N.  Y.)  402. 

14.  Ellsworth  v.  Barstow,  7  Watts 
(Pa.)  314;  Katch  v.  Benton  Coal  Co., 
19  Pa.  Super.  476,  holding  that  a 
debt  due  on  a  judgment  is  not  a 
cause  of  action  arising  on  contract  and 
that  a  justice  has  no  jurisdiction  to 
entertain  an  action  on  the  judgment 
of  another  justice   of  the   peace. 

15.  111.— Chicago  &  R.  I.  E.  Co.  v. 
Whipple,  22  111.  337.  N.  C— See  Morgan 
V.  Allen,  27  N.  C.  156.  Vt.— Bishop  v. 
Warner,  22  Vt.  591;  Brush  v.  Torrey, 
Brayt.  141. 


Amount  in  controversy  as  jurisdic- 
tional limitation,  see  the  title  "Juris- 
diction." 

[a]  Where  jurisdiction  is  given  in 
actions  on  judgments  generally  without 
limiting  the  amount,  the  justice  has 
jurisdiction  irrespective  of  amount. 
Humphrey  v.  Persons,  23  Barb.  (N.  Y.) 
313. 

16.  See  16  Standard  Pboc.  360. 

17.  m. — Barber  Wire  &  Iron  Works 
r.  Malinowski,  58  111.  App.  395.  la. 
Parks  V.  Norton,  114  Iowa  732,  87  N. 
W.  698;  Norris  v.  Tripp,  111  Iowa  115, 
82  N.  W.  610;  Weiser  v.  McDowell,  93 
Iowa  772,  61  N.  W.  1094.  N.  Y.— Mc- 
Guire v.  Gallagher,  2  Sandf.  402.  Wis. 
Diederich  v.  Nachtsheim,  33  Wis.  225, 
two  years. 

[a]  Statutory  Provisions  Do  Not 
Prevent  Use   of  Judgment  as  Set-Oflf. 

The  provision  of  the  code  prohibiting 
the  bringing  of  an  action  in  a  county 
upon  a  justice's  judgment  within  five 
years  after  its  rendition  does  not  pre- 
vent the  use  of  such  a  judgment  as 
a  set-off  or  counterclaim.  Clark  v.  Story, 
29   Barb.    (N.   Y.)'  295. 

18.  White  r.  Hadnot,  1  Port.  (Ala.) 
419;  Lee  v.  Giles,  1  Bailey  L.  (S.  C.) 
449,  21  Am.  Dec.  476.  See  Stuart  v. 
Lander,  16  Cal.  372,  76  Am.  Dec.  538; 
liigon  ?•.  McNeil,  6  Rich.  L.  (S.  C.) 
377,  holding  that  an  action  commenced 
on  a  justice's  judgment  while  an  exe- 
cution on  said  judgment  is  in  force  is 
premature. 

19.  McDonald  v.  Butler,  3  Mich. 
558;  Smith  v.  Mumford,  9  Cow.  (N.  Y.) 
26.  >  \  ; 
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is  usually  in  clebt,^"  some  courts  permit  an  action  in  assumpsit.''* 

e.  Parties.  —  The  general  rules  governing  parties  to  other  actions 
areapplicable  to  actions  on  judgments  of  a  justice  of  the  peace," 

f.  Pleading.  —  In  an  action  of  a  justice's  judgment  the  plaintiff 
must  set  forth  the  facts  constituting  his  cause  of  action,  in  accordance 
with  general  rules  elsewhere  discussed."  He  may,  in  accordance  with 
the  general  rules,  rely  upon  defenses  as  have  not  been  merged  in  the 
judgment.^* 


20.  Hoagland  v.  Eogers,  3  Blackf. 
(Ind.)  501.  See  16  Standard  Proc. 
368. 

[a]  Debt,  not  assumpsit,  lies  on  a 
justice's  judgment.  James  v.  Henry, 
16  Johns.  (N.  Y.)  233;  Humphreys  V. 
Euie,  12  N.  C.  378;  Hamilton  v. 
Wright,  11  N.  C.  283;  Bain  v.  Hunt,  10 
N.  C.  572. 

21.  Green  v.  Fry,  1  Craneh  C.  C. 
137,  10  Fed.  Cas.  No.  5,758;  Alexander 
V.  Arters,  11  Pa.  Co.  Ct.  211.  See  16 
Standard  Proc.  368. 

22.  See  16  Standard  Proc.  369,  and 
the  title   "Parties." 

[a]  An  executor  can  sue  in  his  own 
right  on  a  judgment  obtained  by  him 
as  executor  for  a  debt  due  his  testator. 
Campbell  v.  Baldwin,  6  Blackf.  (Ind.) 
364. 

[b]  The  assignee  of  a  valid  justice 's 
judgment  has  the  same  right  of  action 
as  the  original  judgment  creditor,  or 
assignor.  Kopper  v.  Howe,  2  Hilt.  (N. 
Y.)  69;  McButt  V.  Hirsch,  4  Abb.  Pr. 
(N.  Y.)  441;  Tuffts  v.  Braisted,  1  Abb. 
Pr.  (N.  Y.)  83,  4  Duer  607,  holding 
that  the  assignee  of  a  judgment  may 
bring  action  on  a  judgment  without 
leave  of  court  under  a  statute  which 
provides  that  action  on  a  judgment 
cannot  be  brought  without  leave  of 
court  where  the  parties  are  the  same. 

23.  Stevenson  v.  Murphy,  106  Minn. 
243,  119  N.  W.  47.  See  supra,  III,  K, 
and  16  Standard  Proc.  371. 

[a]  That  the  justice  had  not  been 
superseded  when  he  rendered  judgment 
need  not  be  shown.  Eeed  v.  Gillet,  12 
Johns.  (N.  Y.)  296. 

[b]  The  due  rendition  of  a  judg- 
ment by  a  justice,  which  remains  due 
and  unpaid  must  be  shown.  Ala. 
Kaufman  v.  Richardson,  142  Ala.  429, 
37  So.  673,  no  Am.  St.  Eep.  40.  Ind. 
Hopper  r.  Lucas,  86  Ind.  43;  Stewart 
V.  Armel,  62  Ind.  593;  Willey  v.  Strick- 
land, 8  Ind.  453;  Shocknev  r.  Smiley, 
13  Ind.  App.  181,  41  N.  E.  348.  Ky. 
Morgan   Lumber   Co.   «.    Williams,    143 
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Ky.   115,   136   S.   W.   131.     Vt.— Roger 
V.  Davis,  1  Aik.  296. 

[c]  The  proceedings  before  the  jus- 
tice need  not  be  set  out,  it  being  suffi- 
cient to  allege  the  recovery  of  a  judg- 
ment for  a  sum  within  the  justice's 
jurisdiction.  Barnes  v.  Harris,  4  N.  Y. 
374;  Smith  v.  Mumford,  9  Cow.  (N.  Y.) 
26;  Stiles  v.  Stewart,  12  Wend.  (N.  Y.) 
473,  27  Am.  Dec.  142;  Willits  v.  Wal- 
ter, 32  Ore.  411,  52  Pac.  24.  But  see 
Grigg  V.  Reed,  26  Misc.  298,  56  N.  Y. 
Supp.  1093,  holding  that  the  N.  Y. 
Code  Civ.  Proc,  §532,  which  makes  it 
sufficient  in  pleading  a  judgment  to 
state  that  it  was  duly  rendered  does 
not  apply  to  justice  courts. 

[d]  Where  suit  is  commenced  by 
long  summons,  a  complaint  in  an  ac- 
tion on  the  judgment  recovered  need 
rot  allege  that  the  defendant  was  a 
resident  of  the  county  as  that  is  pre- 
sumed.    Barnes  v.  Harris,  4  N.  Y.  374. 

[e]  A  copy  of  the  judgment  need 
not  be  set  out  in  the  complaint.  Hop- 
per V.  Lucas,  86  Ind.  43;  Wyant  V. 
Wyant,  38  Ind.  48.  But  see  16  Stand- 
ard Proc.  372,  for  the  general  rule. 

24,  See  16  Standard  Proc.  379,  and 
siipm,  III,  K,  3;  III,  M,  7  and  11. 
See  generally   the   title    "Answers." 

[a]  The  suing  out  of  certiorari  to 
remove  a  justice's  judgment  may  be 
pleaded  in  answer  to  a  declaration  on 
such  judgment  Wemple  v.  Johnson, 
13  Wend.  (N.  Y.)  515;  O'Niel  v. 
Whitecar,  1   Phila.   (Pa.)   446. 

[b]  Defendant  May  Plead  Infancy 
to  a  Judgment  by  Confession. — Etter 
r.  Curtis,  7  Watts  &  S.   (Pa.)   170. 

[c]  A  plea  of  nul  tiel  record  and 
a  plea  of  payment  may  be  joined. 
Witherwax  f.  Averill,  6  Cow.  (N.  Y.) 
589. 

[d]  Nonresidence  of  Defendant  in 
Bar. — In  an  action  on  a  judgment  re- 
covered in  a  township  other  than  that 
of  the  defendant's  residence,  the  fact 
of  such  a  recovery  may  be  pleaded  in 
bar  not  in  abatement  as  the  judgment 
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g.  Trial  and  Judgment.  —  An  issue  of  mil  tiel  record  should  be 
tried  by  the  judge  alone  and  not  by  a  jury.^"  In  an  action  upon  a 
judgment  a  justice  of  the  peace  has  no  power  to  change  the  nature  of 
the  judgment;  the  new  judgment  must  be  the  same  in  kind  as  the  one 
upon  which  action  is  brought. ^"^ 

0.  Revival  of  Judgments,  —  Generally  a  justice  has  the  same 
power  to  revive  his  judgments  as  a  court  of  record.^'^  This  power 
must  be  exercised  within  the  time.^*  and  in  the  manner^^  prescribed  by 
statute,  and  may  be,  by  scire  facias,*"  action  on  the  judgment,^^  or  by 


is  void.     Hampton  v.  Warren,  51  Ind. 
288. 

[e]  Payments  not  pleaded  in  the 
original  action  cannot  be  set  off  in  the 
action  on  the  judgment.  Eingelberg  v. 
Peterson,  76  Mich.  107,  42  N.  W.  1080. 

25.  Hooker  v  State,  7  Blaekf.  (Ind.) 
272;  Merkle  v.  Holies,  6  Blaekf.  (Ind.) 
288.     See  16  Standard  Proc.  383,  note 

30  [a],  and  the  title   "Nul  Tiel  Rec- 
ord." 

But  see  Witherwax  v.  Averill,  6  Cow, 
(N.  Y.)   589,  under  statute. 

26.  Mclnnis  v.  Graves,  80  Miss.  632, 

31  So.    902.      See    16    Standard   Proc. 
386,   note   33. 

27.  Ala.— Shelley  v.  Graves,  29  Ala. 
385.  Ga.— Wilcher  v.  Hamilton,  15  Ga. 
435.  Ind.— Wyant  v.  Wyant,  38  Ind. 
48;  Burton  v.  McGregor,  4  Ind.  550. 
Kan. — Schultz  v.  American  Clock  Co., 
39  Kan.  334,  18  Pac.  221;  Israel  v. 
Nichols,  37  Kan.  68,  14  Pac.  438,  hold- 
ing that  the  provisions  of  the  code  for 
the  revival  of  judgments  apply  to 
judgments  rendered  by  a  justice  of 
the  peace  where  such  judgment  has 
not  been  transferred  to  district  court 
by  appeal  or  otherwise.  Miss. — Eob- 
erts  f.  Weiler,  55  Miss.  299.  Mo, 
Corby  v.  Tracy,  62  Mo.  511;  Wood 
V.  Newberry,  48  Mo.  322;  Humphreys 
V.  Lundy,  37  Mo.  320;  Sublette  v.  St. 
Louis,  etc.  E.  Co.,  96  Mo.  App.  113, 
69  S.  W.  745;  Kincaid  v.  Griffith,  64 
Mo.  App.  673;  Sappington  v.  Lenz,  53 
Mo.  App.  44.  Neb. — Miller  v.  Curry, 
17  Neb.  321,  22  N.  W.  559.  N.  J. 
Swisher  v.  Hibler,  5  N.  J.  L.  808.  N.  Y. 
Johnson  v.  Burrell,  2  Hill  238.  Pa. 
Stewart  v.  Eisenhower,  3  Pa.  Dist.  619. 
Tenn.— Bryant  v.  Smith,  7  Coldw.  113; 
Gunn  V.  Benson,  5  Yerg.  221;  Ander- 
son V.  Moore,  4  Baxt.  15.  Tex. — Buie 
V.  Crouch,  37  Tex.  53;  Burns  v.  Skel 
ton,  29  Tex.  Civ.  App.  453,  68  S.  W. 
527. 

See  generally  the  title  "Judgments 
and  Decrees,  Revival  of." 


28.  Johnson  v.  Burrell,  2  Hill  (N.  Y,) 

238. 

[a]  After  Time  in  Which  Action 
Might  Be  Brought. — A  judgment  may 
be  revived  even  after  the  expiration 
of  the  time  within  which  action  could 
be  brought  upon  the  judgment.  Old 
Dominion  Pants  Co.  v.  Newborn  (N, 
C),  90  S.  E.  311. 

[b]  But  if  the  statute  expressly 
prohibits  the  issuance  of  execution  af- 
ter a  specified  time,  a  justice  of  tho 
peace  has  no  power  to  revive  a  judg- 
ment after  such  time.  Trammell  v.  An- 
derson, 52  Ark.  176,  12  S.  W.  328. 

29.  Bick  V.  Tanzey,  181  Mo.  515,  80 
S.  W.  902;  German  Literary  Society  v. 
Bloch,  143  Mo.  App.  7,  122  S.  W. 
351.  See  Miller  v.  Curry,  17  Neb.  321, 
22  N.  W.  559,  holding  the  same  rules 
apply  to  the  revival  of  a  justice 's  judg 
ment  as  prevail  in  those  of  a  court  of 
record. 

[a]  Before  What  Justice. — The  pro- 
ceeding for  the  revival  of  a  judgment 
rendered  by  a  justice  of  the  peace  must 
be  brought  before  the  justice  rendering 
such  judgment  or  his  successor  in  of- 
fice.    Sutton  V.  Cole,  73  Mo.  App.  518. 

[b]  The  same  kind  of  judgment  as 
was  originally  entered  must  be  ren- 
dered. Mclnnis  v.  Graves,  80  Miss 
632,  31  So.  902. 

30.  Johnson  v.  Hayes,  3  Harr.  (Del.) 
486.     See  16  Standard  Proc.  512. 

[a]  An  executor  of  one  of  two 
plaintiffs  in  a  justice's  court  cannot 
maintain  scire  facias  to  revive  a  judg- 
ment. The  proceedings  must  be  in  th<» 
name  of  the  survivor.  Crim  v.  Ehine 
hart,  64  W.  Va.  441,  63  S.  E.  212. 

[b]  Plaintiff  To  Produce  Record. 
The  plaintiff  in  scire  facias  to  revive 
a  judgment  of  a  justice  of  the  peace 
must  produce  the  record  of  the  judg 
ment  on  which  his  action  rests.  Mel 
Ion  V.  Sawyer,  31  Pa.  Super.  416. 

31.  Schultz  V.  American  Clock  Co., 
39   Kan.   334,   18   Pac.   221;     Wood    v 
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motion.32  The  revival  of  a  judgment  simply  reinstates  the  judgment 
creditor  in  his  right  to  issue  execution  on  his  judgment,  which  is  other- 
wise dormant,  but  does  not  reinvest  the  right  to  bring  action  thereon 
after  expiration  of  the  statutory  period.^^^ 

P.  Satisfaction  and  Payment.^*  —  The  party  against  whom  a 
judgment  has  been  rendered  may  satisfy  it  by  paying  the  party  in 
whose  favor  it  runs,-'''  or  the  justice  who  rendered  it,^^  or  the  officer  in 
whose  hands  execution  is  placed  for  service.^^  But  payment  to  a  jus- 
tice 's  clerk  is  not  a  satisfaction  of  the  judgment  unless  made  with  the 
consent  of  the  judgment  creditor,^^  nor  is  payment  to  an  officer  who  is 
not  directed  to  serve  the  execution,  unless  he  is  made  the  creditor's 
agent  for  that  purpose.^'  The  levy  of  an  execution,  although  a  prima 
facie  satisfaction,  is  not  an  absolute  satisfaction  of  the  judgment,*" 
and  the  imprisonment  of  the  defendant  also  operates  as  a  satisfaction 
only  during  such  imprisonment.*' 

The  judgment  plaintiff  may  also  obtain  satisfaction  of  his  judgment 
by  interposing  it  as  a  set-off  or  counterclaim  to  a  judgment  or  to  a 
claim  not  reduced  to  judgment,  in  a  proper  case.*^     The  transfer  of 


Newberry,  48  Mo.  322.  See  15  Stand 
ARD  Proc.  510,  and  supra,  III,  N,  3. 

32.  Sehultz  v,  American  Clock  Co., 
39  Kan.  334,  18  Pac.  221.  See  15 
Standard  Proc.  511. 

33.  Marx  v.  Sanders,  98  Ala.  500,  11 
So.   764. 

34.  See  generally  the  title  "Judg- 
ments, Satisfaction  of." 

As  to  entry  of  satisfaction,  see  infra, 
III,  Q. 

35.  See   16   Standard  Proc.  530. 
[a]     An  acceptance  by    plaintiff    of 

less  than  the  amount  of  the  judgment; 
deposited  with  the  justice  in  satisfac- 
tion thereof  operates  as  a  satisfaction. 
Cline  V.  Eudisill,  126  N.  C.  523,  36 
S  E.  36.  See  also  Kerr  v.  Sanders,  122 
N.  C.  635,  29  S.  E.  943.  But  see  16 
Standard  Proc.  549. 

36.  Medart  v.  Baker's  Eureka  Hot 
Air  &  S.  B.  Mfg.  Co.,  51  Mo.  App. 
19. 

[a]  In  What  Kind  of  Money. — A 
justice  of  the  peace  has  no  authority 
without  special  direction  or  consent 
from  the  judgment  creditor  or  the  per- 
son entitled  to  the  judgment  to  receive 
in  payment  of  a  judgment  anything 
hut  legal  currency.  Ind. — Hooker  v. 
State,  7  Blackf.  272.  Mich.— Heald 
V.  Bennett,  1  Doug.  513.  Tex. — Buin 
V.  Crouch,  37  Tex.  53. 

37.  Hallanan  v.  Crow,  15  Ohio  St. 
176;  Bedford  v.  Kissick,  8  S.  D.  586, 
67  N.  W.  609. 

38.  Medart   v.  Baker's  Eureka  Hot 
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Air   &   S.   B.   Mfg.   Co.,   51   Mo.   App, 

19. 

39.  Akin  v.  Denny,  37  Md.  81;  Bailey 
V.  Hester,  101  N.  C.  538,  8  S.  E.  164. 

40.  Ga. — American  Harrow  Co.  v. 
Banks  Bros.,  127  Ga.  203,  56  S.  E. 
300.  N.  Y.— Green  v.  Burke,  23  Wend. 
490;  Denvrey  v.  Fox,  22  Barb.  522; 
Ostrander  v.  "Walter,  2  Hill  329;  People 
r.  Hopson,  1  Denio  574.  Pa. — See  Truitt 
Bros.  &  Co.  I'.  Ludwig,  Kneedler  & 
Co.,  25  Pa.  145.  Tenn. — Boyd  v.  Mann, 
9  Baxt.  349. 

See  16  Standard  Proc.  571. 

41.  Sunderland  v.  Loder,  5  Wend. 
(N  Y.)  58.  See  16  Standard  Proc 
303. 

42.  Ind.— Meloy  v.  Howk,  32  Ind. 
94;  Howk  v.  Meloy,  26  Ind.  176.  Mich. 
McEwen  r.  Bigelow,  40  Mich.  215. 
N.  Y.— Clark  i\  Story,  29  Barb.  295 
Pa. — Groflf  V.  Kessler's  Admr.,  27  Pa. 
71;    O'Niel   v.    Whitecar,   1   Phila.   446. 

See   16   Standard  Proc.  560. 
As  to  set-off  in  equity,  see  15  Stand 
ARD  Proc.  343. 

[a]  Entering  Judgment  on  Balance. 
But  a  justice  cannot  set-off  a  judgment 
of  another  justice  against  one  on  his 
own  docket  and  enter  judgment  for  the 
balance.     Kline  v.  McKee,  46  Pa.   519. 

[b]  A  statute  prohibiting  action 
upon  a  judgment  of  a  justice  within 
a  certain  time  after  its  rendition  does 
not  prevent  the  party  from  using  it 
as  a  set-off  within  that  time,  especial- 
ly   if    the    party    setting    it    up    is    an 
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the  justice's  execution  to  another  county  is  not  a  satisfaction,  how- 
ever, unless  the  statute  so  provides.''^ 

Recovery  of  Amount  Wrongfully  Paid.  —  If  the  execution  under  which 
payment  has  been  made  is  void,  the  party  may  recover  the  amount  so 
paid  by  appropriate  proceedings.** 

Q.  Records  and  Dockets.  —  1.  In  General.  —  A  justice  of  the 
peace  is  required  by  statutes  to  keep,  as  a  memorial  of  his  proceedings, 
a  docket  or  record  of  all  cases  brought  before  him,*^  the  contents  of 
which  are  entirely  regulated  by  statute.**'  But  the  fact  that  the  stat- 
utes enumerate  certain  things  the  justice  is  required  to  enter  upon  his 
docket  does  not  prohibit  him  from  entering  other  pertinent  and  proper 
matters.*^  In  some  jurisdictions,  the  justice  is  required  to  keep  separ- 
ate dockets  for  civil  and  criminal  cases.*^ 

Consti-uction  of  Statutes.  —  It  has  generally  been  held  that  the  provis- 
ions of  the  statute  as  to  the  contents  of  the  docket,  except  as  to  those 


assignee.  Clark  v.  Story,  29  Barb. 
(N.  Y.)  295.  But  see  Smith  v.  Jones, 
2  Code  Eep.  (N.  Y.)   78. 

[c]  Where  a  judgment  has  heen  re- 
moved by  certiorari  it  cannot  be  off- 
set against  another  justice's  judgment. 
Willard  v.  Fox,  18  Johns.  (N.  Y.)  497. 

43.  Hollingsworth  v.  Dickey,  24  Ga. 
434. 

44.  Lewis  v.  Hull,  39  Conn.  116. 

45.  See  generally  the  statutes  and 
the  following  cases:  Ala. — Coleman  v. 
Roberts,  113  Ala.  323,  21  So.  449,  59 
Am.  St.  Eep.  Ill,  36  L.  E.  A.  84. 
Ark. — Gates  v.  Bennett,  33  Ark.  475. 
Cal.— Fisk  v.  Mitchell,  124  Cal.  359,  57 
Pac.  149.  Colo.— Hamill  v.  Terrier,  8 
Colo.  App.  266,  45  Pac.  522.  Del. 
Crawford  v,  England,  2  Houst.  171; 
Cunningham  v.  Dixon,  1  Marv.  163,  40 
Atl.  95].  Ga.— Shearouse  v.  Wolf,  117 
Ga.  426,  43  S.  E.  718;  Scott  v.  Bedell, 
108  Ga.  205,  33  S.  E.  903;  Ramsey  f. 
Cole,  84  Ga.  147,  10  S.  E.  598;  Nash- 
ville, Chattanooga  &  St.  L.  Ry.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 
m. — Downey  v.  People,  117  111.  App. 
591.  Ind.— Reed  v.  Whitton,  78  Ind. 
579;  State  ex  rel.  Curran  v.  Mallory, 
65  Ind.  43.  Mich.— Smith  v.  Kistler, 
174  Mich.  367,  140  N.  W.  526;  Kluck 
V.  Murphy,  115  Mich.  128,  73  N.  W. 
128;  Waldron  v.  Palmer,  104  Mich.  556, 
62  N.  W.  731.  Minn.— Meister  v.  Rus- 
sell, 53  Minn.  54,  54  N.  W.  935;  Tyr- 
rell V.  Jones,  18  Minn.  312.  Mo. — Car- 
penter f.  Roth,  192  Mo.  658,  91  S.  W. 
540;  Henman  v.  Westheimer,  110  Mo. 
App.  191,  85  S.  W.  101;  Heman  v. 
Larkin,  99  Mo.  App.  294,  73  S.  W. 
218;    Powell    v.    St.    Louis,    I.    M.    & 


S.  Ry.  Co.  (Mo.  App.),  178  S.  W.  212; 
State  ex  rel.  Polster  v.  Miles,  149  Mo. 
App.  638,  129  S.  W.  731.  Neb.— Gold- 
stein V.  Fred  Kxug  Brew.  Co.,  62  Neb. 
728,  87  N.  W.  958;  Cleghorn  v.  Water- 
man, 16  Neb.  226,  20  N.  W.  636.  N.  Y. 
Baker  v.  Brintnall,  52  Barb.  188,  5 
Abb.  Pr.  (N.  S.)  253;  Hall  v.  Tuttle, 
6  Hill  38,  40  Am.  Dec.  382;  Buerlin 
r.  Hodges,  10  N.  Y.  Supp.  505,  19  Civ. 
Proc.  107;  Hunt  v.  Barry,  16  Civ.  Proc. 
362;  Lewis  v.  Hoffman,  5  Civ.  Proc. 
141.  Ohio.— Carper  v.  Richards,  13  Ohio 
St.  219.  Pa.— Baker  v.  Richart,  2  Pa. 
Dist.  195;  Com.  v.  Kelly,  27  Pa.  Co. 
Ct.  249;  Wolf  V.  Sailer,  26  Pa.  Co. 
Ct.  23;  Dauphin  Co.  Mutual  Live  Stock 
Ins.  Co.  V.  Pidgeon,  7  Pa.  Co.  Ct.  448. 
S.  0. — Cothran  v.  Knight,  47  S.  C.  243, 
25  S.  E.  142.  S.  D.— Jewett  v.  Sund- 
back,  5  S.  D.  Ill,  58  N.  W.  20.  Utah. 
McMillan  v.  Forsythe,  47  Utah  571,  154 
Pac.  959.  Vt. — Perkins  v  Cummings, 
66  Vt.  485,  29  Atl.  675.  Wash.— State 
e.v  rel.  Brockway  v.  Whitehead,  88 
Wash.  549,  153  Pac.  349.  Wis.— State 
ex  rel.  Marsh  v.  Whittet,  61  Wis.  351, 
21  N.  W.  245. 

46.  See   generally  the  statutes. 

47.  Heman  v.  Larkin,  99  Mo.  App. 
294,  73  S.  W.  218;  Goldstein  r.  Fred 
Krug  Brew.  Co.,  62  Neb.  728,  87  N.  W. 
958.  And  see  Cleghorn  v.  Waterman, 
16  Neb.  226,  20  N.  W.  636,  holding 
that  the  docket  is  not  evidence  of  the 
matters  voluntarily  stated. 

Compare  10  Ency.  of  Ev.  716,  720. 

48.  Cothran  v.  Knight,  47  S.  C.  243, 
25  S,  E.  142. 
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entries  showing  the  justice's  jurisdiction,*^  are  merely  directory,*"*  and 
that  the  proceedings  and  judgment  are  not  vitiated  by  the  failure  to 
properly  enter  the  various  steps  taken."^ 

2,  Time  of  Making  Entries.  —  Where  the  statute  does  not  prescribe 
the  time  within  which  the  entries  on  the  docket  are  to  be  made,  the 
better  practice  is  to  make  them  contemporaneously  with  the  acts  to 
which  they  refer,''^  although  if  made  within  a  reasonable  time  there- 
after, the  ministerial  duty  is  sufficiently  discharged,"  and  it  has  even 
been  held  that  the  justice  may  make  up  such  docket  after  the  expira- 
tion of  his  commission.^* 

3.  Contents  and  Sufficiency  of.  —  a.  Jurisdiction.  —  The  docket 
entries  of  a  cause  tried  before  a  justice  of  the  peace  must  affirmatively 
disclose  that  he  had  jurisdiction  of  the  persons  and  subject  matter,^^ 
or  the  judgment  will  be  vitiated,"  and  extrinsic  aid  cannot  be  availed 


49.  See  infra,  III,  Q,  3,  a. 

50.  la. — Houston  v.  Waleott  &  Co., 
1  Iowa  86.  Ind.— Eeed  v.  Whitton,  78 
Ind.  579.  N.  Y. — Humphrey  v.  Person^, 
23  Barb.  313;  Hall  v.  Tuttle,  6  Hill 
38,  40  Am.  Dec.  382.  Ohio.— Carper  v. 
Eichards,  13  Ohio  St  219.  Vt.— Hol- 
land V.  Osgood,  8  Vt.  276.  Wis.— Bacon 
V.  Bassett,  19  Wis.  4.5. 

51.  Ind. — Reed  v.  Whitton,  78  Ind. 
679.  N.  Y.— Hall  v.  Tuttle,  6  Hill  38, 
40  Am.  Dec.  382.  Vt.— Holland  f.  Os- 
good, 8  Vt.  276. 

[a]  Failure  to  keep  a  docket  at  all 
will  not  render  a  justice's  judgments 
void.  Baker  v.  Brintnall,  52  Barb.  (N. 
Y.)   188,  5  Abb.  Pr.   (N.  S.)   253. 

52.  Coleman  t:  Eoberts,  113  Ala. 
323,  21  So  449,  59  Am.  St.  Eep.  Ill, 
36  L.  E.  A.  84;  Griffith  V.  West,  10 
K.  J.  L.   301. 

53.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Ind.— Britton  v. 
State,  54  Ind.  535.  Vt.— Perkins  V. 
Cummings,  66  Vt.  485,  29  Atl.  675. 

54.  Matthews  v.  Houghton,  11  Me. 
377. 

55.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Ariz.— Dial  v. 
Olsen,  4  Ariz.  293,  36  Pac.  175.  Ark. 
Ex  parte  Woods,  3  Ark.  532.  Cal. 
Gregory  v.  Bovier,  77  Cal.  121,  19  Pac. 
232;  Rowley  v.  Howard,  23  Cal.  401; 
Lowe  V.  Alexander,  15  Cal.  296.  Ind. 
Davenport  Mills  Co.  r.  Chambers,  146 
Ind.  156,  44  N.  E.  1109;  Smith  v. 
Clausmeier,  136  Ind.  105,  35  N.  E.  904, 
43  Am.  St.  Rep.  Sll;  Wilkinson  v. 
Moore,  79  Ind.  397;  Britton  r.  State, 
54  Ind.  535;  Bernhamer  v.  Hoffman, 
23   Ind.    App.    34,    54   N.   E.    132.     la. 

Vol.  xvni 


Givens  v.  Campbell,  20  Iowa  79;  Gay 
f.  Lloyd,  1  G.  Gr.  78,  46  Am.  Dec. 
499.  Mich. — Stegeman  v.  Eraser,  161 
Mich.  35,  125  N.  W.  769;  Prouty  v. 
Brown,  125  Mich.  507,  84  N.  W.  1074; 
Moore  v.  Hanson,  75  Mich.  564,  42  N. 
W.  981;  Vroman  v.  Thompson,  51  Mich. 
452,  16  N.  W.  808;  Clark  v.  Holmes,  1 
Doug.  390;  Wight  v.  Warner,  1  Doug. 
384.  Minn. — Barnes  v.  Holton,  14 
Minn.  357.  Mo. — Cunningham  v.  Pa- 
cific R.  R.,  61  Mo.  33;  Bersch  v. 
Schneider,  27  Mo.  101;  State  ex  rel. 
Bolster  v.  Miles,  149  Mo.  App.  638,  129 
S.  W.  731;  Barnes  v.  Plessner,  121  Mo. 
App.  677,  97  S.  W.  626;  State  v.  Cun- 
ningham, 106  Mo,  App.  58,  79  S.  W. 
1017;  Sappington  v.  Lenz,  53  Mo.  App. 
44;  Olin  v.  Zeigler,  46  Mo.  App.  193; 
Corrigan  v.  Morris,  43  Mo.  App.  456. 
^'Tont. — Driseoll  v.  Creighton,  24  Mont. 
140,  60  Pac.  989;  State  v.  Laurandeau, 
21  Mont  216,  53  Pac.  536.  Neb.— Kuker 
V.  Beindorff,  63  Neb.  91,  88  N.  W. 
190;  Muller  v.  Plue,  45  Neb.  701,  64 
N.  W.  232;  Keely  Institute  v.  Riggs, 
5  Neb.  (Unof.)  612,  99  N.  W.  833. 
N.  Y. — Humphrey  v.  Persons,  23  Barb. 
313.  Ohio. — Howell  v.  Jenkins,  2  Ohio 
Dee.  (Reprint)  552,  3  West.  L.  M.  631. 
Pa. — Rutherford  v.  Northampton  Nat. 
Bldg.  &  L.  Assn.,  12  Pa.  Dist.  637; 
Hartwig  v.  Delaware,  L.  &  W.  R.  R., 
31  Pa.  Co.  Ct.  124;  Ketchledge  v. 
Wyoming  County,  24  Pa.  Co.  Ct.  7; 
Clark  V.  Gadshaw,  11  Kulp  227.  S.  C. 
Cothran  v.  Knight,  47  S.  C.  243,  25 
S.  E.  142.  S.  D.— Garlock  v.  Calkins, 
14  S-  D.  90,  84  N.  W.  393.  Wis.— Mc- 
Geehan  v.  Bedford,  128  Wis.  167,  107 
N.  W.  296;  Crate  v.  Pettepher,  112 
Wis.  252,  87  N.  W.  1104. 
56.    See  supra,  III,  M,  1. 
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of  to  show  that  jurisdiction  was  acquired  by  the  justice.^'  On  the 
other  hand,  when  jurisdiction  appears  on  the  face  of  the  record,  the 
same  presumption  that  it  was  properly  exercised  will  arise  as  prevails 
with  reference  to  courts  of  general  jurisdiction,^^  and  extrinsic  aid  is 
not  admissible  to  show  that  the  justice  did  not  have  jurisdiction,^'  al- 
though some  authorities  hold  otherwise.®" 


57.  Mich. — Holmes  v.  Cole,  95  Mich. 
272,  54  N.  W.  761;  Wight  v.  Warner, 
1  Doug.  384.  Mont. — State  v.  Lauran- 
deau,  21  Mont.  216,  53  Pac.  536.  N.  J. 
Gridley  v.  Decker,  79  N.  J.  L.  360,  75 
Atl.  452. 

See  15  Standard  Proc.  434. 

[a]  Jurisdiction  can  be  shown  only 
by  the  docket  itself.  State  v.  Lauran- 
deau,  21  Mont.  216,  53  Pac.  536. 

58.  Ark. — ^Webster  u  Daniel,  47  Ark. 
131,  14  S.  W.  550.  Ga.— Levadas  v. 
Beach,  117  Ga.  178,  43  S.  E.  418. 
ni.— Subim  V.  Isador,  88  111.  App.  96. 
Ind. — Smith  v.  Clausmeier,  136  Ind. 
105,  35  N.  E.  904,  43  Am.  St.  Eep. 
311;  Wilkinson  v.  Moore,  79  Ind.  397; 
State  V.  Westbrook,  7  Blackf.  138; 
Davis  V.  Bickel,  25  Ind.  App.  378,  58 
N.  E.  207;  Bernhamer  v.  Hoffman,  23 
Ind.  App.  34,  54  N.  E.  132.  la.— Moore 
V.  Ileeves,  47  Iowa  30.  Mich. — Saunders 
V.  Tioga  Mfg.  Co.,  27  Mich.  520.  Minn. 
EUegaard  v.  Haukaas,  72  Minn.  246, 
75  N.  W.  128;  Vaule  v.  Miller,  64  Minn. 
485,  67  N.  W.  540.  Neb.— Kuker  v. 
Beindorff,  63  Neb.  91,  88  N.  W.  190. 
N.  Y.— Snyder  v.  Schram,  59  How.  Pr. 
404;  Mooney  v.  McGuirk,  31  Misc.  744, 
64  N.  Y.  Supp.  41.  N.  C— Whitehurst 
V.  Merchants,  etc.  Transportation  Co., 
109  N.  C.  342,  13  S.  E.  937;  Hiatt 
t'.  Simpson,  35  N.  C.  72.  Ohio. — Staner 
V.  Stom,  1  Ohio  Dec.  (Eeprint)  344. 
Okla. — Rhyne  v.  Manchester  Assur.  Co., 
14  Okla.  555,  78  Pac.  558.  Pa.— Cooke 
!17.  Shoemaker,  8  Kulp  212.  S.  D. 
Jewett  V.  Sundback,  5  S.  D.  Ill,  58  N. 
W.  20.  W.  Va.— Newlon  v.  Wade,  43 
W.  Va.  283,  27  S.  E.  244. 

See  15  Standard  Proc.  470. 

[a]  If  jurisdiction  of  the  subject- 
matters  and  parties  appears  from  the 
docket  of  a  justice  of  the  peace  noth- 
ing will  be  intended  to  be  out  of  his 
jurisdiction  which  does  not  affirmative- 
ly appear  so  to  be.  Thatcher  v.  Maack, 
7  111.  App.  635. 

[b]  Every  intendent  is  in  favor  of 
the  validity  and  sufficiency  of  proceed- 
ings before  a  justice  of  the  peace  when 
it    appears    on    tke   face    of    the    pro- 


ceedings that  the  justice  had  jurisdic- 
tion of  the  subject-matter  and  parties. 
McDugle  V.  Filmer,  82  Miss.  200,  34 
So.  152. 

59.  Ala,— Friedman  v.  Waldrop,  97 
Ala.  434,  12  So.  427;  Lightsey  v.  Harris, 
20  Ala.  409.  Cal. — Gregory  v.  Bovier, 
77  Cal.  121,  19  Pac.  232;  Fagg  v. 
Clements,  16  Cal.  389.  Ind.— Robinson 
V.  Snyder,  97  Ind.  56.  Mich.— Miller 
V.  Smith,  115  Mich.  427,  73  N.  W.  418, 
69  Am.  St.  Eep.  583;  Toliver  v.  Brown- 
ell,  94  Mich.  577,  54  N.  W,  302;  Clark 
V.  Holmes,  1  Doug.  390.  Minn. — Vaule 
V.  Miller,  69  Minn.  440,  72  S.  W.  452. 
Mo. — Livingston  v.  Allen,  83  Mo.  App. 
294.  Pa. — Cumberland  v.  Boyd,  113 
Pa.  52,  4  Atl.  346,  in  the  absence  of 
fraud  cannot  be  so  impeached.  Tenn. 
McClellan  v.  Cornwell,  1  Coldw.  298. 
Vt.— Farr  v.  Ladd,  37  Vt.  156;  Hub- 
bard V.  Fisher,  25  Vt.  539. 

See  15  Standard  Proc.  425,  and 
supra,  III,  M,  11. 

[a]  Extrinsic  Evidence  Not  Admis- 
sible To  Attack  Record  of  Service. 
(1)  A  judgment  rendered  by  a  justice 
of  the  peace  against  a  defendant  in 
which  service  of  citation  on  him  is 
shown  by  the  record  cannot  be  col- 
laterally attacked  on  the  ground  that 
no  service  was  made  and  that  the 
record  stating  service  is  false  (Wat- 
kins  V.  Davis,  61  Tex.  414),  (2)  even 
where  fraud  exists  in  obtaining  juris- 
diction. Williams  v.  Haynes,  77  Tex. 
283,  13  S.  W.  1029,  19  Am.  St.  Rep. 
752.  ^ 

60.  Ark.— Ashby  v.  Milligan,  189  S. 
W.  1059.  Ga.— Bacon  &  Sons  v.  Jones, 
117  Ga.  497,  43  S.  E.  689.  la.— Chris- 
tensen  v.  Esbeck,  167  Iowa  130,  149 
N.  W.  76;  Cooley  v.  Barker,  122  Iowa 
440,  98  N.  W.  289,  101  Am.  St.  Rep. 
276.  Kan.— Mastin  v.  Gray,  19  Kan. 
458,  27  Am.  Rep.  149.  Md.— Fahey  v. 
Mottu,  67  Md.  250,  10  Atl.  68.  Neb. 
Wilson  V.  Shipman,  34  Neb.  573,  52 
N.  W.  577,  33  Am.  St.  Rep.  660.  N.  H. 
Russell  V.  Perry,  14  N.  H.  152.  N.  C. 
Hamilton  v.  Wright,  11  N.  C.  283. 

See  15  Standard  Proc.  426,  note  57. 
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Where  the  presence  of  more  than  one  justice  is  essential,  this  fact 
must  appear  from  the  record.^^ 

b.  Names  and  Residence  of  Parties.  —  The  docket  should  contain 
the  names  of  the  parti  es.^^*  And  the  record  should  show  the  necessary 
residence  of  the  parties  where  residence  is  a  jurisdictional  prerequi- 

site.'^-'' 

c.  Cause  of  Action.  Defenses  and  Counterclaims.  —  In  civil  pro- 
ceedings, the  docket  should  contain  an  entry  of  the  nature  of  the  plain- 
tiff's cause  of  action,"*  showing  sufficient  facts  to  make  it  appear  that 


[a]  Parol  evidence  is  admissible  to 
show  the  fact  of  want  of  jurisdiction, 
even  though  the  record  recites  that 
due  and  legal  service  was  made  upon 
the  defendants.  Christensen  v.  Esbeck, 
167  Iowa  130,  149  N.  W.  76. 

61.  Coleman  v.  Smith,  Mart.  &  Y. 
(Tenn.)     36,    otherwise    any    order    or 

judgment  of  the  court  will  be  void. 

62.  Ala. — Coleman  v.  Koberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Eep. 
Ill,  36  L.  E.  A.  84.  Del.— Crawford  v. 
England,  2  Houst.  171.  Ga.— Shearouse 
V.  Wolf,  117  Ga.  426,  43  S.  E.  718; 
Benson  v.  Dyer,  69  Ga.  190;  Nashville, 
Chattanooga  &  St.  Louis  Ey.  v.  Brown, 
3  Ga.  App.  561,  60  S.  E.  319.  Ind. 
Eeed  v.  Whitton,  78  Ind.  579;  State 
ex  rel.  Curran  v.  Mallory,  65  Ind.  43. 
Mich.— Smith  V.  Kistler,  174  Mich.  367, 
140  N.  W.  526;  Goodrich  v.  Burdick,  26 
Mich.  39.  Mo. — Heman  v.  Larkin,  99 
Mo.  App.  294,  73  S.  W.  218.  N.  J. 
Clayton  v.  Tonkin,  9  N.  J.  _L.  252, 
initials  only  is  insufficient.  Ohio. — Car- 
per V.  Eichards,  13  Ohio  St.  219.  S.  D. 
Jewett  V.  Sundback,  5  S.  D.  Ill,  58 
N.  W.  20.  Tenn. — Johnson  v.  Billings- 
ley,  3  Humph.  151.  Wis. — Campbell 
V.  Babbetts,  53  Wis.  276,  10  N.  W. 
400. 

[a]  The  names  of  all  the  plaintiffs 
need  not  be  stated  in  the  title  of  the 
case  where  the  summons  and  pleadings 
show  them.  Campbell  v.  Babbetts,  53 
Wis.   276,   10  N.  W.  400. 

63.  Cal. — Lowe  v.  Alexander,  15  Cal. 
296.  Del. — Eecords  v.  Allen,  1  Marv. 
268,  40  Atl.  1113,  2  Hard.  13.  Ind. 
Hopper  V.  Lucas,  86  Ind.  43.  Mo. 
Barnes  v.  Plessner,  121  Mo.  App.  677, 
97  S.  W.  626. 

64.  Del.— Ball  v.  Hall,  5  Penne.  123, 
58  Atl.  1024;  Warrington  v.  Holt,  5 
Penne.  460,  61  Atl.  966;  Young  v.  Eob- 
inson,  3  Houst.  46;  Crawford  v.  Eng- 
land, 2  Houst.  171;  Westcoat  v.  Bur- 
bage,  1  Marv.  297,  40  Atl.  1116.  Ind. 
Eeed   v.   Whitton,   78   Ind.   579;    State 
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ex  rel.  Curran  v.  Mallory,  65  Ind.  43. 
la. — Stone  v.  Murphy,  2  Iowa  35;  Hous- 
ton f.  Walcott  &  Co.,  1  Iowa  86.  Mich. 
Kluck  V.  Murphy,  115  Mich.  128,  73 
N.  W.  128,  if  oral  declaration.  Minn. 
Tyrrell  v.  Jones,  18  Minn.  312;  Barnes 
r.  Holton,  14  Minn.  357.  N.  J.— Bilder- 
back  V.  Pouner,  7  N.  J.  L.  64.  Ohio. 
Niven  v.  Smith,  2  Ohio  Dec.  (Eeprint) 
337.  Pa, — Crissman  v.  Gearhart,  19  Pa. 
Dist.  245;  Wilson  v.  Trout,  15  Pa.  Dist. 
781;  Com.  v.  Cochran  Creamery  Co.,  4 
Pa.  Co.  Ct.  253;  Cook  v.  Minick,  1  Pa. 
Co.  Ct.  603.  S.  D.— Hilliard  v.  Loeb, 
31  S.  D.  329,  140  N.  W.  703;  Dewey 
r.  Feiler,  11  S.  D.  632,  80  N.  W.  130; 
Jewett  V.  Sundback,  5  S.  D.  Ill,  58 
N.  W.  20.  Tenn. — Johnson  v.  Billings- 
ley,  3  Humph.  151.  Tex. — Maass  v. 
Solinsky,  67  Tex.  290,  3  S.  W.  289; 
Vaughan  Lumber  Co.  v.  Bybee  (Tex. 
Civ.  App.),  191  S.  W.  827;  Whittington 
r.  Eppstein  &  Co.,  3  Wills.  Civ.  Cas., 
S369.  Wis.— McGeehan  v.  Bedford,  128 
Wis.  167,  107  N.  W.  296;  Sullivan  v. 
Miles,  117  Wis.  576,  94  N.  W.  298; 
Crate  f.  Pettepher,  112  Wis.  252,  87 
N.  W.  1104.  Wyo. — Pointer  v.  Jonea, 
15  Wyo.  1,  85  Pac.  1050. 

Statement  as  to  pleadings,  see  infra, 
III,  Q,  3,  e. 

[a]  Identification  of  the  premises  is 
required  in  an  action  for  rent.  Supar- 
ano  V.  Yacovich,  23  Pa.  Dist.  852. 

[b]  Place  where  trespass  vi  et  armis 
■was  committed  must  be  shown.  Wil- 
son V.  Trout,  15  Pa.  Dist.  781. 

[c]  An  erroneous  characterization  of 
the  nature  of  the  suit  has  no  effect 
upon  its  true  character.  Warder,  Bush- 
nell  &  Glessner  Co.  v.  Johnson,  114 
Mo.   App.   571,   90   S.   W.   392. 

[d]  Stating  Cause  of  Action  by 
Reference  to  Pleading  Filed. — Where 
"plaintiff  files  a  written  petition  at 
the  commencement  of  the  case,  stat- 
ing a  cause  of  action,  and  claiming 
an  amount,  within  the  jurisdiction  of 
the    justice,    and    such    petition    is    re- 
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the  justice  had  jurisdiction  of  the  subject  matter,*^"  and  showing  the 
amount  demanded.''"  It  should  also  contain  an  entry  of  the  defend- 
ant's defense,^^  and  counterclaim  if  he  sets  one  up/^ 


ferred  to  by  an  entry  in  the  docket 
as  setting  forth  the  plaintiff's  cause 
of  action  or  demand,  the  absence  of 
a  more  definite  statement  by  docket 
entry  of  the  nature  and  amount  of 
plaintiff's  claim,  is  not  .  .  .  ground 
for  reversal."  Pointer  v.  Jones,  15 
Wyo.    1,   18j    85    Pac.    1050. 

[e]  Where  the  action  is  for  the 
breach  of  a  contract,  the  entry  need 
not  specify  the  breaches  of  which  plain- 
tiff complains.  Stone  v.  Murphy,  2 
Iowa  35. 

[f  ]  If  the  plaintiff  dismisses  his  ac- 
tion after  a  set-off  is  filed  and  the 
defendant  wishes  to  be  heard  on  his 
set-off,  the  justice  should  make  an  en- 
try in  his  docket  showing  the  dis- 
missal of  the  plaintiff,  the  set-off  of 
the  defendant,  and  give  it  the  proper 
title — the  claimant  as  plaintiff  and  the 
adverse  party  defendant.  Eawalt  v. 
Brewer,  16  Neb.  444,  20  N.  W.  391. 

65.  Del.— Ball  v.  Hall,  5  Penne.  123, 
58  Atl.  1024;  Warrington  v.  Holt,  5 
Penne.  460,  61  Atl.  966;  Guarantee 
Friendly  Fund,  etc.  Assn.  v.  Hender- 
son, 3  Penne.  157,  50  Atl.  535;  Ealph 
f.  Pennel,  4  Houst.  542.  Pa. — Wilson 
D.  Trout,  15  Pa.  Dist.  781;  Holden  v. 
McCabe,  21  Pa.  Co.  Ct.  41;  Pittsburgh 
i).  Madden,  14  Pa.  Co.  Ct.  120. 

And  see  supra,  III,  Q,  3,  a. 

[a]  Entries  Held  Insufficient. — Ball 
V.  Hall,  5  Penne.  (Del.)  123,  58  Atl. 
1024  (for  violation  of  promises.  De- 
mand $100");  Crawford  v.  England,  2 
Houst.  (Del.)  171;  Warrington  v.  Holt, 
5  Penne.  (Del.)  460,  61  Atl.  966  ("this 
■was  an  action  to  recover  in  the  trading 
of  a  cow.  Plaintiff  demanded  twenty 
dollars");  Guarantee  Friendly  Fund, 
etc.  Assn.  v.  Henderson,  3  Penne.  (Del.) 
157,  50  Atl.  535  ("action  of  assump- 
sit on  covenant");  Ealph  v.  Pennel,  4 
Houst.  (Del.)  542  ("action  of  debt  on 
record.  Demand  $5.30");  Moore  v. 
Philadelphia  &  E.  R.  Co.,  11  Phila. 
(Pa.)  348. 

[b]  Entries  Held  Sufficient. — Del. 
Bowden  v.  Dasey,  5  Penne.  464,  61  Atl. 
945;  Thompson  v.  Pearce,  3  Har.  497 
("action  on  account.  Plaintiff  claims 
$7").  Pa. — Goodman  v.  Moyer,  1 
Woodw.     92     ("plea     for     assumpsit; 


amount  $8");  Eehmeyer  v.  Sheffer,  7 
Del.  Co.  Eep.  592.  Wis.— Sullivan  v. 
Miles,  117  Wis.  576,  94  N.  W.  298. 

[c]  Trespass.— The  record  must  set 
forth  facts  showing  that  the  action  is 
trespass  vi  et  armis  and  not  trespass 
on  the  ease.  Wilson  v.  Trout,  15  Pa. 
Dist.  781;  Hartwig  v.  Delaware,  L.  & 
W.  E.  E.,  31  Pa.  Co.  Ct.  124. 

[d]  In  a  suit  to  recover  a  penalty 
for  the  violation  of  a  local  statute  or 
city  ordinance,  the  statute  must  be  re- 
ferred to  in  the  justice's  record  to 
show  his  jurisdiction.  Pittsburgh  v. 
Madden,  14  Pa.  Co.  Ct.  120;  Com.  v. 
Cochran  Creamery  Co.,  4  Pa.  Co.  Ct. 
253;  Adams  v.  Com.,  1  Woodw.  Dee. 
417. 

66.  Del. — Morgan  v.  Wiley,  2  Boyce 
593,  79  Atl.  1069;  Young  v.  Eobinson, 
3  Houst.  46;  Crawford  v.  England,  2 
Houst.  171.  Ga. — Benson  v.  Dyer,  69 
Ga.  190.  111.— Brown  v.  Phillips,  6  111. 
App.  250.  Ind.— Eeed  v.  Whitton,  78 
Ind.  579.  Minn.— Tyrrell  v.  Jones,  18 
Minn.  312;  Barnes  v.  Holton,  14  Minn, 
357.  Pa. — Suparano  v.  Yacovich,  23  Pa. 
Dist.  852;  Evans  v.  Brobst,  5  Pa.  Dist, 
30.  S.  D.— Hilliard  v.  Loeb,  31  S.  D. 
329,  140  N.  W.  703;  Dewey  v.  Feiler,  11 
S.  D.  632,  80  N.  W.  130;  Jewett  V. 
Sundback,  5  S.  D.  Ill,  58  N.  W,  20. 
Wye— Pointer  v.  Jones,  15  Wyo.  1,  85 
Pac,  1050. 

[a]  The  judgment  is  not  invalidated 
by  the  failure  of  the  justice  to  enter 
in  his  docket  the  amount  of  the  plain- 
tiff's demand,  especially  where  the 
pleadings  are  in  writing  and  filed. 
Fayson  v.  Everett,  12  Minn.  216. 

67.  Bates  v.  Bulkley,  7  111.  389; 
Kluck  V.  Murphy,  115  Mich,  128,  73 
N.  W.  128,  if  oral  plea. 

68.  Huggins  v.  Lemmon,  4  Houst. 
(Del.)  304;  Eeed  v.  Whitton,  78  Ind. 
579;  State  ex  rel.  Curran  v.  Mallory, 
65  Ind.  43. 

Where  plaintiff  dismisses,  see  supra, 
III,  Q,  3,  c,  note  64  [f]. 

[a]     Counterclaim    Not    Bona    Fide. 

where  a  demand  is  pleaded  in  offset, 
the  justice  should  enter  it  in  his  docket, 
even  if  he  believes  that  it  is  not  a 
bona  fide  offset.  Hall  v.  Grossman,  27 
Vt.  297. 
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In  criminal  proceedings  the  dockot  should  indicate  the  nature  of  the 
proceeding."® 

d.  Process  and  Notice.  —  The  date  of  the  issuance  of  the  process/" 
and  the  time  of  its  return,'^  should  be  stated,  but  it  has  been  held  that 
it  is  unnecessary  that  service  of  the  summons  be  shown. ^^  Where  the 
time  for  appearance  is  shortened,  a  lawful  cause  therefor  must  be 
shown  by  the  record."  And  if  service  is  made  by  a  special  constable, 
the  docket  must  show  his  appointment.^* 

Publication  and  Posting  Notices. —  Where  the  nature  of  the  ease  is  such 


69.  Com.  V.  Blieden,  21  Pa.  Dist. 
487;  Com.  v.  Kelly,  27  Pa.  Co.  Ct.  249. 

70.  Cal.— Fisk  v.  Mitchell,  124  Cal. 
359,  57  Pac.  149.  Del. — Crawford  v. 
England,  2  Houst.  171.  Ga.— Benson 
t-.  Dver,  69  Ga.  190.  Mich.— Purdy  v. 
haw,  132  Mich.  622,  94  N.  W.  182; 
Goodrich  v.  Burdick,  26  Mich.  39.  Mo. 
Powell  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
(Mo.  App.),  178  S.  W.  212;  Henman 
f;.  Westheimer,  110  Mo.  App.  191,  85  S. 
W.  101;  Heman  i;.  Larkin,  99  Mo.  App. 
294,  73  S.  W.  218.  Nev.— Scorpion  Sil- 
ver Mining  Co.  v.  Marsano,  10  Nev. 
S70.  N.  J. — Mareutille  v.  Oliver,  2  N. 
J.  L.  358.  Ohio. — Carper  v.  Richards, 
13  Ohio  St.  219.  Pa. — Kanatz  v. 
Healy,  10  Kulp  27;  Cooke  v.  Shoemaker, 
8  Kulp  212.  Wis. — Sullivan  f.  Miles, 
117  Wis.  576,  94  N.  W.  298. 

fa]  The  summons  need  not  be  cop- 
ied into  the  record.  Oppenheim  v.  Pitts- 
burgh, C.  &  St.  L.  Ry.  Co.,  85  Ind.  471. 

71.  Ala. — Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Cal.— Fisk  f. 
Mitchell,  124  Cal.  359,  57  Pac.  149. 
Del. — Stidham  v.  Thatcher,  2  Penne. 
."567,  47  Atl.  1005;  Crawford  v.  Eng- 
land, 2  Houst.  171.  Ga. — Shearouse  v. 
Wolf,  117  Ga.  426,  43  S.  E.  718;  Ben- 
son V.  Dyer,  69  Ga.  190;  Nashville,  C. 
&  St.  L.  Ry.  V.  Brown,  3  Ga.  App.  561, 
60  S.  E.  319.  Mich.— Stolte,  Dangel  & 
Foss  Co.  V.  Cochran,  111  Mich.  193,  69 
N.  W.  247.  Nev. — Scorpion  Silver  Min- 
ing Co.  V.  Marsano,  10  Nev.  370.  Ohio. 
Carper  r.  Richards,  13  Ohio  St.  219. 
Pa.— Sevitsky  v.  Clifford,  28  Pa.  Co.  Ct. 
445.  Tenn. — Johnson  f.  Billingsley,  3 
Humph.  151.  W.  Va. — Bumgarner  v. 
First  Nat.  Bank,  70  W.  Va.  787,  74  S 
E.  996;  Moren  v.  American  Fire-Clay 
Co.,  44  W.  Va.  42,  28  S.  E.  728,  only 
brief  note  of  return  required.  Wis. 
Sullivan  v.  Miles,  117  Wis.  576,  94  N. 
W.  298. 

[a]     Where  the  record  fails  to  show 
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the  date  of  the  return  of  service,  in  the 
absence  of  affirmative  proof  to  the  con- 
trary, it  will  be  presumed  that  the  re- 
turn was  made  before  the  hearing. 
Shea  V.  Plains,  7  Kulp  (Pa.)   554. 

[b]  Effect  of  General  Appearance. 
The  fact  that  the  return  of  service  is 
not  fully  set  forth  is  unimportant 
where  it  fully  appears  from  the  docket 
that  the  defendant  appeared  generally. 
McGeehan  f.  Bedford,  128  Wis.  167,  107 
N.  W.  296. 

72.  Cal. — Ferguson  v.  Basin  Consol. 
Mines,  152  Cal.  712,  93  Pac.  867.  Ga. 
Telford  v.  Coggins,  76  Ga.  683;  John- 
son V.  Ware,  14  Ga.  App.  380,  80  S.  E. 
909.  Mo.— Powell  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  (Mo.  App.),  178  S.  W.  212. 
Nev. — Scorpion  Silver  Mining  Co.  t'. 
Marsano,  10  Nev.  370. 

[a]  Docket  Aided  by  Summons. 
Where  the  docket  entries  are  defective 
because  they  fail  to  show  the  defend- 
ant's appearance  or  due  service  of  sum- 
mons, they  may  be  remedied  by  pro- 
ducing the  summons  which  shows  due 
service.  Henman  v.  Westheimer,  110 
Mo.  App.  191,  85  S.  W.  101;  Jester  v. 
Spurgeon,  27  Mo.  App.  477. 

73.  Murray  v.  West,  2  Marv.  (Del.) 
o72,  43  Atl.  256,  where  the  justice  is- 
sued a  forthwith  summons,  the  record 
must  show  that  he  was  satisfied  that 
delay  would  cause  the  plaintiff  to  lose 
the   benefit   of   his  process. 

74.  Britton  f.  State,  54  Ind.  535; 
Benninghoof  v.  Finney,  22  Ind.  101; 
McLain  v.  Matlock,  7  Ind.  525,  65  Am. 
Dec.  746. 

[a]  Statute  Mandatory. — Statute  re- 
quiring the  justice  to  note  the  appoint- 
ment of  a  special  constable  on  his 
docket  is  imperative.  Benninghoof  v. 
Finney,  22  Ind.  101. 

[b]  The  oath  of  the  special  con- 
stable need  not  be  entered  on  the 
(locket.  McLain  v.  Matlock,  7  Ind. 
G25,  65  Am.  Dec.  746. 
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as  requires  the  posting  or  pnblicfition  of  notices,  it  must  appear  from 
the  justices'  docket  that  such  publicity  was  given." 

Service  of  notice  of  the  time  of  trial  being  necessary  to  give  the  jus- 
tice authority  to  proceed  with  the  trial,  the  giving  of  such  notice,'^' 
and  the  mode  in  which  it  was  given^^  must  be  shown. 

e.  Pleadings.  —  If  the  pleadings  are  oral,  the  docket  should  con- 
tain a  concise  statement  of  their  material  parts.''^  If  in  writing,  it  is 
required  in  some  jurisdictions  that  a  brief  statement  of  their  nature  be 
entered  on  the  docket."  The  docket  need  not  show  that  the  complaint 
was  verified.^*^  A  judgment  of  conviction  is  not  invalidated  by  the  fail- 
ure of  the  justice  to  state  in  his  docket  that  the  information  against  the 
defendant  was  filed  before  plea  entered.^^ 

f.  Affidavits.  —  It  is  not  necessary  that  the  docket  show  that  affi- 
davits upon  attachment  were  filed,'^  unless  the  statute  demands  it.^' 
In  a  replevin  oase,  the  docket  should  show  that  the  affidavit  for  replevin 
was  filed  prior  to  the  issuing  of  the  writ.** 

g.  Change  §f  Venue.  —  If  the  justice  before  whom  a  case  is  com- 
menced grants  a  change  of  venue,  he  should  note  such  fact  on  his 
docket.^' 

h.  Appearance.  —  The  docket  must  affirmatively  show  that  the 
plaintiff  appeared  within  the  time  prescribed  by  law,*^  and  where  the 


75.  Hazel  v.  Cacy,  5  Penne.  (Del.) 
360,  63  Atl.  196;  Jump  v.  Jones,  3 
Fenne.  (Del.)  163,  50  Atl.  539;  Oppen- 
heim  v.  Pittsburg,  C.  &  St.  L.  Ey.  Co., 
85   Ind.   471. 

[a]  It  is  not  necessary  that  the  no- 
tice of  publication  be  copied  into  the 
record.  Oppenheim  v.  Pittsburg,  C.  & 
St.  L.  Ey.  Co.,  85  Ind.  471. 

76.  Jones  v.  Justice's  Court,  97  Cal. 
523,  32  Pac.  575;  Idalia  Eealty  &  D. 
Co.  V.  Norman,  184  Mo.  App.  146,  168 
S.  W.  643. 

77.  Jonea  v.  Justice's  Court,  97  Cal. 
523,  32  Pac.  575. 

78.  S.  D.— Billiard  v.  Loeb,  31  S.  D. 
329,  140  N.  W.  703;  Dewey  v.  Feiler,  11 
S.  D.  632,  80  N.  W.  130;  Jewett  V. 
Sundback,  5  S.  D.  Ill,  58  N.  W.  20. 
Tex.— Frost  v.  Byrd  (Tex.  Civ.  App.), 
39  S.  W.  127;  Davis  v.  Sorrenson  (Tex. 
Civ.  App.),  27  S.  W.  209.  W.  Va, 
Baehinsky  v.  Federal  Coal  &  Coke  Co., 
90  S.  E.  227;  Poole  v.  Dilworth,  26  W. 
Va.  583. 

Whether  pleadings  may  be  oral,  see 
supra,  III,  K,  2,  b,   (IV). 

[a]  Where  the  docket  entries  are 
silent  as  to  whether  pleadings  oral  or 
written  were  filed,  it  will  be  concluded 
that  no  complaint  was  filed.  Billiard 
V.  Loeb,  31  S.  D.  329,  140  N.  W.  703; 
Dewey  v.  Feiler,  11  S.  D.  632,  80  N. 
W.  130. 


[b]  The  justice  should  not  enter  on 
the  record  his  inference  of  what  is 
meant  by  the  facts  constituting  the  de- 
fense.    Jordan  v.  Quick,  11  Iowa  9. 

[c]  If  the  justice  defectively  enters 
an  oral  complaint  in  his  docket,  it  may 
be  construed  with  the  written  answer 
filed.  Billiard  v.  Loeb,  31  S.  D.  329, 
140  N.  W.  703;  Sinkling  v.  Illinois 
Central  Ey.  Co.,  10  S.  D.  560,  74  N. 
W.  1029. 

79.  Billiard  v.  Loeb,  31  S.  D.  329, 
140  N.  W.  703;  Dewey  v.  Feiler,  US. 
D.  632,  80  N.  W.  130;  Sullivan  v.  Miles, 
117  Wis.  576,  94  N.  W.  298.  But  see 
Whittington  v.  Eppstein  &  Co.,  3  Wills. 
Civ.  Cas.  (Tex.)  §369,  such  entry  un- 
necessary. 

Statement  as  to  nature  of  cause  of 
action,  see  supra,  III,  Q,  3,  c. 

80.  Burt  V.  Bailey,  21  Minn.  403; 
Tyrrell  v.  Jones,  18  Minn.  312. 

81.  State  V.  Hoekaday,  98  Mo.  590, 
12  S.  W.  246. 

82.  Banning  v.  Marleau,  133  Cal. 
485,  65  Pac.  964;  Goodrich  v.  Burdick, 
26  Mich.  39. 

83.  Carper  v.  Eichards,  13  Ohio  St. 
219,  statute  directory. 

84.  Eeddish  v.  Shaw,  111  111.  App. 
337. 

85.  Sedgwick  Furniture  Co.  v.  Craig, 
160  Mo.  App.  91,  141  S.  W.  457. 

86.  Mich.— Cole  v.  Potter,  135  Mich. 
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defendant  defaults,  the  docket  must  show  the  day  and  hour  fixed  in  the 
summons  for  the  time  of  the  trial,^^  that  the  justice  waited  the  full 
statutory  time  before  proceeding  with  the  trial,**  and  further  that  the 
plaintiff  was  present  at  such  time.*^ 

i.  Evidence  and  Rulings  Thereon.  —  Although  the  record  must 
show  that  the  justice  heard  the  required  proofs,*"  the  justice  need 
not  set  out  in  his  docket  the  evidence  taken®^  or  motions  made  to  ex- 


326,  97  N.  W.  774,  106  Am.  St.  Eep. 
£98;  Purdy  v.  Law,  132  Mich.  622,  94 
N.  W.  182;  Stolte,  Dangel  &  Foss  Co. 
V.  Cochran,  111  Mich.  193,  69  N.  W. 
247;  Grand  Rapids  Chair  Co.  v.  Run- 
nels, 77  Mich.  104,  43  N.  W.  1006; 
Mudge  V.  Yaples,  58  Mich.  307,  25  N. 
W.  297;  Redman  v.  White,  25  Mich.  523. 
Mo. — Henman  v.  Westheimer,  110  Mo. 
App.  191,  85  S.  W.  101.  Mont.— Dris- 
eoll  V.  Creighton,  24  Mont.  140,  60  Pac. 
989;  State  v.  Laurandeau,  21  Mont.  216, 
53  Pac.  536.  Neb. — Mullet  v.  Plue,  45 
Neb.  701,  64  N.  W.  232.  N.  Y. 
Sprague  v.  Shed,  9  Johns.  140.  Okla. 
Love  V.  Moore,  11  Okla.  645,  69  Pac. 
871.  Pa. — Gwinner  v.  Bearndt,  2  Pa. 
Dist.  50;  Eilenberger  v.  Bush,  2  Pa. 
Dist.  50;  Robertson  v.  Clark,  9  Pa.  Co. 
Ct.  94;  Karche  v.  Bach,  1  Lehigh  Val. 
L.  Rep.  118.  Utah.— McMillan  v.  For- 
sythe,  47  Utah  571,  154  Pac.  959. 

[a]  Time  of  Appearance  Not  Shown. 
The  objection  that  the  justice's  docket 
does  not  show  when  the  parties  ap- 
peared before  him  is  one  which  does 
not  affect  the  regularitj'  of  his  judg- 
ment, where  it  is  stated  that  the  part- 
ies did  appear.  Tyrrell  v.  Jones,  18 
Minn.  312. 

87.  Keeley  Institute  v.  Riggs,  5  Neb. 
(Unof.)   612,  99  N.  W.  833. 

88.  Mich.— Noyes  v.  Hillier,  65 
Mich.  636,  32  N.  W.  872.  Okla.— Love 
V.  Moore,  11  Okla.  645,  69  Pac,  871. 
Ore. — Guaranty  Sav.  &  L.  Assn.  v.  Os- 
burn,  38  Ore.  568,  64  Pac.  383.  Pa. 
Holden  v.  McCabe,  21  Pa.  Co.  Ct.  41, 
record  defective  if  it  shows  that  only 
59   minutes   elapsed. 

[a]  Sufficient  Entry. — The  fact  that 
the  justice  does  not  state  in  so  many 
words  on  his  docket  that  he  waited 
one  hour  for  the  appearance  of  the  de- 
fendants does  not  render  the  judgment 
invalid.  The  statement,  "the  defend- 
ant not  appearing"  is  sufficient.  Fish- 
burne  v.  Baldwin,  46  W.  Va.  19,  32  S. 
E.   1007. 

89.  State  v.  Laurandeau,  21  Mont. 
216,  53  Pac.  536;   Pointer  v.  Jones,  15 
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Wyo.    1,    85    Pac.    1050,   holding    entry 
sufficient. 

90.  Del. — Patterson  v.  Jarmon,  5 
Penne.  471,  62  Atl.  8  (default  case); 
Hoffeeker  v.  Eaton,  2  Houst.  157;  God- 
frey V.  Thompson,  1  Marv.  298,  40  Atl, 
1]]'6,  2  Hard.  49;  Toomy  v.  Dale,  1 
Marv.  303,  40  Atl.  1114;  EUigood  f. 
Cannon,  4  Harr.  176;  Boston  v.  Ten- 
nant,  2  Harr.  345.  Mich. — Stegeman  v. 
Eraser,  161  Mich.  35,  125  N.  W.  769. 
Fa. — Neiderer  v.  Bender,  15  Pa.  Dist. 
309;  Baker  v.  Riehart,  2  Pa.  Dist.  195; 
Eilenberger  v.  Bush,  2  Pa.  Dist.  50; 
Hicks  V.  Building  Assn.,  26  Pa.  Co.  Ct. 
235;  Wolf  V.  Sailer,  26  Pa.  Co.  Ct.  23; 
York  Caramel  Co.  v.  Farez,  17  Pa.  Co. 
Ct.   129;    Hill  V.   Scouton,   7   Kulp   345. 

[a]  But  see  McGeehan  v.  Bedford, 
128  Wis.  167,  107  N.  W.  296,  wherein 
the  court  stated:  "If  it  be  conceded 
that  the  taking  of  some  evidence  is 
essential  to  jurisdiction  to  render  judg- 
ment .  .  .,  yet  no  statute  requires  the 
fact  to  be  entered  on  the  docket;  hence 
omission  of  such  entry  does  not  of  it- 
self establish  that  the  judgment  is 
void." 

[b]  Insufficient  Record. — A  record 
stating  "And  now,  Dec.  3,  1904,  after 
hearing  the  allegations  of  the  plain 
tiff,  and  the  defendant  offering  no  de- 
fence, judgment  is  entered  publicly 
in  favor  of  the  plaintiff  and  against 
the  defendant  for  $20.50  and  costs"  is 
insufficient,  as  it  does  not  appear  there- 
from that  any  proofs  were  received. 
Neiderer  v.  Bender,  15  Pa.  Dist.  309. 

[c]  Presumption  Conflicting  With 
Record  Not  Indulged  in. — Baker  v. 
Riehart,  2  Pa.  Dist.  195. 

91.  N.  J. — Ramsey  v.  Dumars,  19  N, 
J.  L,  66.  Ohio, — Niven  f.  Smith,  2 
Ohio  Dee.  (Reprint)  337.  Pa.— Supar- 
ano  r.  Yacovich,  23  Pa.  Dist.  852; 
Cripsman  v.  Gearhart,  19  Pa.  Dist.  245; 
Evans  r.  Brobst,  5  Pa.  Dist.  30;  Baker 
r.  Riehart,  2  Pa.  Dist.  195;  Wolf  v. 
Sailer,  26  Pa.  Co.  Ct.  23;  Cook  v.  Min- 
iek,  1  Pa.  Co.  Ct.  603;  Hill  t;.  Scouton, 
7  Kulp  345. 
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elude  or  reject  evidence,®-  or  the  rulings  of  the  court  thereon,^^  even 
though  the  statute  says  that  the  justice  shall  note  in  his  docket  all 
motions  made  and  the  rulings  thereon.®*  But  under  some  statutes  in 
certain  proceedings  it  is  duty  of  the  justice  to  enter  on  his  docket 
the  admission  of  evidence  objected  to,®'  and  the  rejection  of  evidence 
offered.®**  A  waiver  of  formal  proof  of  the  execution  of  a  written  in- 
strument need  not  be  entered  upon  the  docket.®^ 

j.  Adjournments  and  Continuances.  —  If  the  trial  of  the  case  is 
adjourned  or  continued,  the  record  must  show  such  adjournment  or 
continuance,®^  showing  upon  whose  motion  the  adjournment  is  had,®' 


92.  Miller  v.  O'Neal,  9  Iowa  446. 

93.  Miller  v.  O'Neal,  9  Iowa  446. 

94.  Miller  v.  O'Neal,  9  Iowa  446. 

95.  Gory  v.  Jackson,  76  N.  J.  L.  387, 
74  Atl.  658;  Eamsey  v.  Dumars,  19  N. 
J.  L.   66. 

[a]  The  docket  entries  should  indi- 
cate the  character  of  such  evidence  in 
such  a  way  as  to  enable  the  court  of 
review  to  determine  whether  there  was 
error  in  the  admission  or  rejection  of 
the  evidence.  Gory  v.  Jackson,  76  N. 
J.  L.  387,  74  Atl.  658. 

96.  Gory  v.  Jackson,  76  N.  J.  L.  387, 
74  Atl.  658;  Eamsey  v.  Dumars,  19  N. 
J.  L.  66. 

97.  Stegeman  v.  Eraser,  161  Mich. 
35,  125  N.'W.  769. 

98.  Del. — Rickards  v.  Patterson,  5 
Harr.  235;  Robertson  v.  Tatlow,  2  Harr. 
203;  Redden  v.  Stewart,  1  Harr.  495. 
la. — Gilman  v.  Weiser,  140  Iowa  554, 
118  N.  W.  774.  Mich.— Smith  v.  Kist- 
ler,  174  Mich.  367,  140  N.  W.  526;  Wal- 
dron  V.  Palmer,  104  Mich.  556,  62  N. 
W.  731;  Whelpley  v.  Nash,  46  Mich. 
25.  8  N.  W.  570.  Neb.— Kuker  v.  Bein- 
dorff,  63  Neb.  91,  88  N.  W.  190.  N.  Y. 
Hardenburgh  v.  Fish,  61  App.  Div.  333, 
70  N.  Y.  Supp.  415,  10  N.  Y.  Ann.  Gas. 
78.  Tex.— Gulf,  H.  &  S.  A.  Ry.  Co.  v. 
Scott  (Tex.  Civ.  App.),  115  S.  W.  870. 
Wis. — Johnson  v.  Iron  Belt  Min.  Co.,  78 
Wis.  159,  47  N.  W.  363;  Bookhout  v. 
State,  66  Wis.  415,  28  N.  W.  179;  State 
er  rel.  Marsh  v.  Whittet,  61  Wis.  351, 
21  N.  W.  245;  Witt  v.  Henge,  58  Wis. 
244,  16  N.  W.  609  (the  objection  is  a 
technical  one) ;  Brahmstead  v.  Ward, 
44  Wis.  591;  Grace  v.  Mitchell,  31  Wis. 
533,  11  Am.  Rep.  613;  Crandall  v.  Ba- 
con, 20  Wis.  639,  91  Am.  Dec.  451; 
Brown  v.  Kellogg,  17  Wis.  475  (the 
hour  of  the  day  must  be  stated) ;  Rob- 
erts V.  Warren',  3  Wis.  736. 

[a]  Mere  intermissions  or  recesses 
(1)    physically    necessary    for   food    or 


sleep  need  not  be  noted  on  the  docket. 
State  V.  Nohl,  113  Wis.  15,  88  N.  W. 
1004;  French  v.  Ferguson,  77  Wis.  121, 
45  N.  W.  817  (necessitated  by  illness 
of  the  justice).  (2)  The  rule  is  inap- 
plicable to  mere  continuances  from  day 
to  day  which  are  not  technical  adjourn- 
ments. Woempener  v.  Ketchum,  110 
Mich.  34,  67  N.  W.  1106. 

[b]  A  final  adjournment  of  the 
court  for  the  term  need  not  be  noted  in 
the  docket.  Only  the  adjournments  of 
the  court  on  trial  of  any  case  to  a  par- 
ticular day  of  the  term  should  be 
noted.  Gulf,  H.  &  S.  A.  Ry.  Co.  v. 
Scott  (Tex.  Civ.  App.),  115  S.  W. 
870. 

fc]  Adjournments  after  the  case  has 
been  finally  submitted  are  not  within 
the  rule.  Wheeler  v.  Smith,  18  Wis. 
651. 

99.  la. — Gilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774.  Mich.— Smith  v. 
Kistler,  174  Mich.  367,  140  N.  W. 
526;  Waldron  v.  Palmer,  104  Mich.  556, 
62  N.  W.  731.  Minn.— Wheeler  v.  Pat- 
orson,  64  Minn.  231,  66  N.  W.  964,  58 
Am.  St.  Rep.  527.  Neb. — Kuker  v. 
Beindorff,  63  Neb.  91,  88  N.  W.  190. 
Wis.— State  v.  Merrick,  101  Wis.  162, 
77  N.  W.  719;  Gallager  v.  Serfling.  92 
Wis.  544,  66  N.  W.  692;  Johnson  v. 
Iron  Belt  Min.  Co.,  78  Wis.  159,  47  N. 
W.  363;  State  ex  rel.  Marsh  v.  Whit- 
tet, 61  Wis.  351,  21  N.  W.  245. 

[a]  Failure  of  the  docket  to  so  state 
(1)  is  not  material  as  it  does  not  de- 
prive any  person  of  an  opportunity  to 
be  heard  in  court.  Smith  v.  Kistler,  174 
Mich.  367,  140  N.  W.  526.  (2)  Nor 
does  it  render  the  judgment  erroneous. 
Wheeler  v.  Paterson,  64  Minn.  231,  66 
N.  W.  964,  58  Am.  St.  Rep.  527. 

[b]  Recital  Aided  by  Evidence 
Aliunde. — A  recital  on  the  justice's 
docket  that  the  cause  was  continued 
at    different    times    by    the    defendants 
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and  the  cause  thereof/  although  if  the  cause  therefor  is  not  stated,  it 
will  be  presumed  that  the  continuance  or  adjournment  was  made  for 
a  proper  cause.-  In  addition  thereto  the  record  should  show  the  time^ 
and  place  to  which*  the  case  is  adjourned.  But  it  is  not  necessary  to 
state  at  what  hour  the  order  of  adjournment  was  made.^ 


niav  be  shown  by  evidence  aliunde  not 
to  "apply  to  certain  of  the  defendants. 
Landa  V.  Moody  (Tex,  Civ.  App.),  57 
S.  W.  51. 

1.  Mousely  v.  Allmond,  4  Harr. 
(Del.)  92;  Deputy  V.  Betts,  4  Harr. 
(Del.)   852. 

I  a]  If  an  insufl&cient  cause  is  stated, 
jurisdiction  will  be  lost.  Holz  v. 
Eediske,  116  Wis.  353,  92  N.  W.  1105. 
Compare  supra,  III,  L,  1,  c,  (II),  (B) 
end   (J). 

2.  111.— Subim  v.  Isador,  88  111.  App. 
96.  la.— Gilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774.  Wis.— Holz  v. 
Eedislie,  116  Wis.  353,  92  N.  W.  1105. 
See  also  State  v.  Merrick,  101  Wis.  162, 

77  N.  W.  719. 

3.  la. — Gilman  v.  Weiser,  140  Iowa 
554,  118  N.  W.  774.  Mich.— Smith  v. 
Kistler,  174  Mich.  367,  140  N.  W.  526; 
Stolte,  Dangel  &  Foss  Co.  v.  Cochran, 
111  Mich.  193,  69  N.  W.  247;  Waldron 
V.  Palmer,  104  Mich.  556,  62  N.  W.  731. 
Minn. — Anderson  v.  Southern  Minne- 
sota E.  Co.,  21  Minn.  30.  Neb. — Kuker 
V.  Beindorfif,  63  Neb.  91,  88  N.  W.  190. 
N.  D.— Hanson  v.  Gronlie,  17  N.  D.  191, 
115  N.  W.  666.  Wis. — Stromberg  v. 
Esterly,  62  Wis.  632,  22  N.  W.  864 
(entrv  of  time  held  sufficient  although 
vear 'not  stated);  State  ex  rel.  Marsh 
V.  Whittet,  61  Wis.  351,  21  N.  W.  245; 
State  V.  Merrick,  101  Wis.  162,  77  N. 
W.  719;  Johnson  v.  Iron  Belt  Min.  Co., 

78  Wis.  159,  47  N.  W.  363;  Brahm- 
stead  r.  Ward,  44  Wis.  591;  Graco  v. 
Mitchell,  31  Wis.  533,  11  Am.  Eep. 
613;  Crandall  v.  Bacon,  20  Wis.  639,  91 
Am.  Dec.  451;  Brown  v.  Kellogg,  17 
Wis.  475;  Eoberts  V.  Warren,  3  Wis. 
736. 

[a]  Fixed  Hour.  —  The  objection 
that  the  hour  to  which  a  case  was  con- 
tinued does  not  appear  in  a  justice's 
docket  is  frivolous  and  properly  over- 
ruled if  it  appears  that  the  hour  was 
fixed  and  that  it  appeared  in  the  jus- 
tice's minutes  but  had  not  been  trans- 
ferred to  his  docket.  Gray  v.  Wilcox, 
56  Mich.  58,  22  N.  W.  109. 

[b]  Where  an  indefinite  adjourn^ 
ment  Is  made,  the  record  must  affirma- 
tively   show    that    the    defendant    had 
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sufficient  notice  of  the  day  set  for  trial 
to  allow  him  to  summon  witness  and 
prepare  for  defence.  Hunt  v.  Laufer, 
6  Pa.  Co.  Ct.  337. 

4.  Mich. — Smith  v.  Kistler,  174 
Mich.  367,  140  N.  W.  526;  Mitts  f. 
Harvey,  125  Mich.  354,  84  N.  W.  288; 
Stolte,  Dangel  &  Foss  Co.  v.  Cochran, 
111  Mich.  193,  69  N.  W.  247;  Fitzhugh 
r.  Eivard,  109  Mich.  154,  66  N.  W. 
947;  Waldron  v.  Palmer,  104  Mich. 
556,  62  N.  W.  731.  Minn.— Anderson 
V.  Southern  Minnesota  E.  Co.,  21  Minn. 
30.  Wis.— Fulton  v.  State,  103  Wis. 
238,  79  N.  W.  234,  74  Am.  St.  Eep. 
854;  State  v.  Merrick,  101  Wis.  162,  77 
N.  W.  719;  Johnson  v.  Iron  Belt  Min. 
Co.,  78  Wis.  159,  47  N.  W.  363;  Brahm- 
stead  V.  Ward,  44  Wis.  591;  Grace  v. 
Mitchell,  31  Wis.  533. 

[a]  Reason  for  Stating  Place. — "A 
justice  of  the  peace  may  hold  court  at 
any  place  in  his  township.  It  is  es- 
sential to  his  jurisdiction  that  a  writ 
issued  by  him  shall  show  the  place 
where  it  is  returnable.  It  is  just  as 
important  that  his  docket  should  show 
the  place  to  which  a  cause  commenced 
before  him  is  adjourned,  so  that  the 
jarties  may  not  be  misled  by  a  failure 
of  recollection  or  a  difference  of  recol- 
lection or  other  reason,  and  thereby  be 
deprived  of  an  opportunity  to  be  heard 
in  court."  Mitts  f.  Harvey,  125  Mich. 
354,  84  N.  W.  288. 

[b]  A  general  appearance  waives 
the  omission  to  enter  the  place  of  ad- 
journment. Steinhart  v.  Pitcher,  20 
Minn.  102;  Fulton  v.  State,  103  Wis. 
238,  79  N.  W.  234,  74  Am.  St.  Eep.  854. 

[c]  Presumption  in  Aid  of  Docket. 
Where  the  justice  failed  to  enter  in 
his  docket  the  place  to  which  the  trial 
was  adjourned,  the  court  said,  "We 
are  bound  to  presume  that  the  plead- 
ings took  place  at  the  justice's  office, 
the  place  named  in  the  summons  for 
the  appearance  of  the  defendant,  and 
that  the  proceedings  on  the  adjourned 
day  were  had  at  the  same  place."  An- 
derson t.  Southern  Minnesota  E.  Co., 
21   Minn.  30. 

5.  Kuker  v.  Beindorff,  63  Neb.  91, 
88  N.  W,  190. 
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k.  Dismissal  of  Suit  hy  Agreement  of  Parties.  —  "Where  a  suit  be- 
fore a  justice  is  terminated  by  any  act  or  agreement  of  the  parties  which 
amounts  to  a  discontinuance  of  the  action,  such  act  or  agreement  must 
be  noted  upon  the  docket.^ 

1.  Time  of  Trial.  —  The  time  when  the  trial  was  had  should  be 
stated/ 

m.  Witnesses;.  —  The  names  of  the  witnesses  sworn  should  be 
stated.^  But  if  the  record  shows  that  the  justice  heard  the  proofs  and 
allegations,^  it  is  not  necessary  that  it  affirmatively  show  that  some 
(person  was  sworn  as  a  witness.^" 

n.  Jury.  —  Where  a  jury  is  demanded,  the  justice  shall  make  an 
entry  to  that  effect  in  his  docket,'^  and  the  docket  should  state  the 
time  when  the  venire  summoning  them  was  issued,"  and  returned  ;^^ 
but  it  is  not  necessary  to  insert  a  copy  of  the  venire,"  nor  to  record  in 
the  proceedings  of  the  case  the  conviction  of  several  veniremen  for 
failure  to  attend. ^^  The  names  of  the  jurors  who  tried  the  cause  below 
should  be  given  in  the  record,^"  and  it  should  appear  therefrom  that 
they  were  sworn  or  affirmed  in  accordance  with  the  law.^^  The  record 
or  docket  need  not  show  that  the  constable  was  sworn  to  attend  the 
jury.^^ 

o.    Reference}^  —  If  a  reference  is  demanded,  that  fact  should  be 


6.  Cope  V.  Risk,  21  Pa.  59. 

7.  Mo. — Henman  v.  Westheimer,  110 
Mo.  App.  191,  85  S.  W.  101.  Mont. 
State  V.  Laurandeau,  21  Mont.  216,  53 
Pac.  536.  Neb. — Muller  r.  Plue,  45 
Neb.  701,  64  N.  W.  232.  Okla.— Love 
V.  Moore,  11  Okla.  645,  69  Pac.  871, 
where  hour  held  sufficiently  designated. 
Wis.— Driscoll  v.  Smith,  59  Wis.  38,  17 
N.  W.  876;  Bacon  v.  Bassett,  19  Wis. 
45. 

[a]  The  exact  hour  of  calling  the 
case  need  not  be  entered  on  the  docket. 
The  presumption  that  the  case  was 
called  at  the  hour  named  in  the  pro- 
cess, nothing  appearing  to  the  contrary, 
will  be  indulged  in  in  aid  of  the  jus- 
tice's proceedings.  Driscoll  v.  Smith, 
59  Wis.  38,  17  N.  W.  876;  Bacon  v. 
Bassett,  19  Wis.  45. 

8.  Eamsey  t'.  Dumars,  19  N.  J.  L. 
66;  Lindsley  v.  Boyle,  2  N.  J.  L.  207; 
McMillan  v.  Forsythe,  47  Utah  571,  154 
Pac.  959. 

9.  See  supra,  III,  Q,  3,  i. 

10.  York  Caramel  Co.  r>.  Farez,  17 
Pa.  Co.  Ct.  129. 

[a]  When  Names  Not  Necessary. 
Where  the  docket  entry  shows  that  a 
written  instrument,  whose  execution 
was  not  denied  under  oath,  was  filed 
with  the  justice  at  the  time  of  declar- 


ing, it  will  be  presumed  that  the  proof 
upon  which  the  justice  proceeded  was 
that  of  the  written  instrument  and  that 
it  is  not  necessary  that  the  docket  en- 
try show  the  names  of  any  witnesses. 
Sj;egeman  v.  Fraser,  161  Mich.  35,  125 
N.  W.  769;  Werner  &  Sons  v.  Lewis, 
155  Mich.  450,  119  N.  W.  431;  O'Don- 
nell  V.  Wade,  151  Mich.  103,  114  N  W 
871. 

11.  Com.  V.  Kelly,  27  Pa.  Co.  Ct. 
249,  in  criminal  case. 

12.  Gory  V.  Jackson,  76  N.  J.  L. 
387,  74  Atl.  658. 

13.  Gory  v.  Jackson,  76  N.  J.  L.  387, 
74  Atl.  658;  Prickett  v.  Prickett,  12  N. 
■T.  L.  186. 

14.  Gory  f.  Jackson,  76  N.  J.  L. 
387,   74  Atl.   658. 

15.  State  V.  Hollinshead,  16  N.  J.  L. 
539. 

16.  Doughty  V.  Kendle,  3  N.  J.  L. 
660;  Lindsley  v.  Boyle,  2  N.  J.  L.  207. 

17.  Belt  V.  Abramson,  2  Boyee 
(Del.)  536,  82  Atl.  90;  Seward  v.  Cham- 
berlain, 3  N.  J.  L.  742;  Anonymous,  3 
N.  J.  L.  214. 

18.  Gould  V.  Magee,  3  N.  J.  L.  475. 

As  to  necessity  for  return  to  show- 
that  officer  is  sworn,  see  supra.  III  L 
1,  f,   (V).  "^    '        '      ' 

19.  As  to  reference,  see  supra.  III. 
L,  2.  ^    >        i 
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noted,^°  and  the  docket  should  show  the  seleetion,^^  and  swearing'^^  Qf 
the  referee,  as  well  as  his  report.^^ 

p.  Verdict  ami  Findings.  —  The  justice  should  copy  the  verdict 
into  his  record,^*  hut  he  need  not  enter  his  findings  in  the  record.^' 

q.  Judgment.  —  The  judgment  must  he  properly  entered  and  dock- 
eted in  accordance  with  rules  hereinbefore  stated.^^ 

r.  Fees  and  Costs.  —  Some  statutes  require  that  the  justice  note 
on  his  docket  the  fees  due  to  each  person,^'  and  that  the  costs  of  each 
party  be  separately  stated.^^ 

s.  Execution.  —  The  time  of  issuing  execution,^^  and  the  name  of 
the  officer  to  ^vhom  delivered, ^°  and  the  time  of  its  return,^^  should 
appear  on  the  justice's  docket  as  well  as  a  statement  of  any  money 
received  by  reason  of  the  execution.^^  3^^^  j^  jg  not  necessary  that  it 
appear  that  the  execution  was  issued  at  the  request  of  the  judgment 
plaintiff."^ 

t.    Satisfaction  or  Belease  of  Judgment.^*  —  When  a  judgment  ren- 


20.  Climenson  V.  Climenson,  163  Pa. 
451,  30  Atl.   148. 

21.  Climenson  t;.  Climenson,  163  Pa. 
451,  30  Atl.  148. 

22.  Davis  v.  Delaware  Electric  & 
Supply  Co.  (Del.),  43  Atl.  841;  Deputy 
V.  Betts,  4  Harr.  (Del.)  352;  Kinney 
V.  Short,  2  Harr.  357;  Crozier  v.  Wilson, 
2  Harr.  (Del.)  203;  Eay  v.  Hall,  1  Harr. 
106;  Little  r.  Silverthorne,  3  N.  J.  L. 
680;  Swayze  v.  Kibble,  3  N.  J.  L.  660. 

23.  Little  V.  Silverthorne,  3  N.  J. 
L.  680;  Moreton  v.  Scroggy,  3  N.  J.  L. 
676  (the  correct  way  is  to  enter  the 
report  at  large) ;  Chance  v.  Chambers,  2 
N.  J.  L.  362;  Climenson  v.  Climenson, 
163   Pa.  451,  30  Atl.   148. 

24.  Dve  V.  Eussell,  24  Neb.  829,  40 
N.  W.  416;  Paulsen  v.  Ingersoll,  62  Wis. 
312,  22  N.  W.  477. 

fa]  Stating  Tenor. — But  if  instead 
of  copying  the  verdict,  he  merely  states 
the  purport  thereof,  and  no  prejudice 
results  to  either  party  therefrom,  it 
will  be  error  without  prejudice.  Dye 
I'.  Eussell,  24  Neb.  829,  40  N.  W.  416. 

fb]  An  error  made  in  transcribing 
the  verdict  upon  the  docket  does  not 
affect  a  judgment  entered  for  the  true 
fcum,  which  sum  appears  from  the  orig- 
inal verdict,  a  copy  of  which  is  in 
the  record.  Tuttle  h.  Wilson,  29  Neb. 
424,  45  N.  W.  688. 

[c]  That  the  plaintiff  was  called 
when  the  verdict  was  taken  need  not 
bf  stated.  Gould  v.  Magee,  3  N.  J.  L. 
66. 

25.  Paulsen  v.  Ingersoll,  62  Wis. 
312,  22  N.  W.  477. 

26.  See  supra,  III,  M,  6. 
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27.  Minn. — Meister  v.  Eussell,  53 
Minn.  54,  54  N.  W.  935.  Mo.— Buis  v. 
Cooper,  63  Mo.  App.  196.  Wis. — Bacon 
r.  Bassett,  19  Wis.  45;  Warner  v.  Hart, 
6  Wis.  464. 

[a]  Failure  to  so  enter  the  fees  will 
not  render  the  judgment  erroneous. 
Meister  v.  Eussell,  53  Minn.  54,  54  N. 
W.  935;  Buis  v.  Cooper,  63  Mo.  App. 
196. 

28.  Kissinger  v.  Staley,  44  Neb. 
783,  63   N.  W.   55. 

[a]  An  itemized  statement  of  the 
costs  upon  the  docket  is  not  necessary. 
Gunn  V.  Tackett,  67  Ga.  725. 

29.  Smith  v.  Kistler,  174  Mich.  367, 
140  N.  W.  526;  Grand  Eapids  Chair 
Co.  r.  Kunuels,  77  Mich.  104,  43  N.  W. 
1006;    Peck  v.   Cavell,   16   Mich.   9. 

[a]  The  execution  is  not  rendered 
void  because  of  the  failure  of  the  jus- 
tice to  note  its  issuance  on  his  docket. 
Commercial  Eeal  Estate  &  Brokerage 
Co.  V.  Eiemann,  116  Mo.  App.  649,  93 
S.  W.  305;  Grand  Eapids  Chair  Co.  v. 
Eunnels,  77  Mich.  104,  43  N.  W.  1006; 
Hall  V.  Tuttle,  6  Hill  (N.  Y.)  38,  40 
Am.  Dec.  382. 

30.  Smith  v.  Kistler,  174  Mich.  367, 
140  N.  W.  526;  Peck  v.  Cavell,  16  Mich. 
9. 

31.  Hunt  V.  Barry,  16  Civ.  Proc. 
362,  6  N.  Y.  Supp.  568. 

32.  Hunt  V.  Barry,  16  Civ.  Proc.  362, 
6  N.  Y.  Supp.  568. 

33.  Peck  V.  Cavell,  16  Mich.  9. 

34.  As  to  satisfaction  of  judgment 
generally,  see  supra,  III,  P. 
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derod  before  a  .justice  of  the  peace  has  been  satisfied  the  justice  may 
cause  such  satisfaction  to  be  entered  upon  the  record. ^•'^ 

u.  Third  Party  Claims.  —  Where  a  third  party  claim  is  made  to 
property  seized  on  execution  or  attachment,^*^  the  docket  of  the  justice 
trying  the  chiim  must  shoAV  that  there  was  an  execution  or  attach- 
ment, as  the  case  may  be,  issued  out  of  a  justice's  court,^^  and  it  should 
identify  the  action  in  which  issued,^^  and  show  that  such  writ  was 
levied  upon  certain  property,^^  to  which  a  third  person  interposed  a 
claim  of  ownership.'*" 

4.  Signature  and  Authentication."!  —  Unless  a  statutory  provis- 
ion requires  that  the  signature  of  the  justice  be  attached  to  his  record,** 
no  signing  is  necessary.*^ 

5.  Operation  and  Effect.  —  In  those  jurisdictions  where  the  jus- 
tice's court  is  not  a  court  of  record,**  his  docket  does  not  import  abso- 
lute verity,  but  only  prima  facie  evidence  of  the  facts  stated,"  and, 
when  not  consonant  with  the  facts,  may  be  impeached  by  oral  testi- 


35.  Bailey  v.  Hester,  101  N.  C.  538, 
8  S.  E.  164. 

[a]  Reciuiring  Entry  lay  Motion. 
(1)  After  satisfaction  of  a  judgment 
the  defendant  may  file  a  motion  before 
the  justice  to  have  the  satisfaction  en- 
tered on  the  record.  Ind. — Palmer  i". 
Hayes,  112  Ind.  289,  13  N.  E.  882; 
Creekpaum  v.  Templeton,  5  Blaekf.  583. 
N.  C— Bailey  r.  Hester,  101  N.  C.  538, 
8  S.  E.  164.  Pa. — Cunningham  v.  Mc- 
Cue,  31  Pa.  469.  (2)  And  upon  refusal 
of  the  justice  to  enter  same,  an  action 
may  be  maintained  against  the  justice 
for  such  refusal.  Smith  v.  Early,  3 
Harr.  (Del.)  5;  Mallory  v.  Norton,  21 
Barb.   (N.  Y.)  424. 

[b]  Cancellation  of  Entry. — "Where 
a  judgment  has  been  paid  and  satisfac- 
tion entered  on  the  docket  of  the  jus- 
tice the  justice  cannot  cancel  the  satis- 
faction even  with  the  consent  of  the 
parties.  Bynum  v.  Murrell,  8  Humph. 
(Tenn.)    701. 

36.  As  to  rights  of  third  persons 
generally  in  property  levied  on  under 
execution,  see  16  Standard  Proc.  124, 
and  supra,  III,  N,  2,  g;  under  attach- 
ment, see  3  Standard  Proc.  648,  and 
s^ipra,  III,  I,  15. 

37.  Gridley  v.  Decker,  79  N.  J.  L. 
360,  75  Atl.  452;  Baird  v.  Johnson,  14 
N.  J.  L.   120. 

38.  Gridley  v.  Decker,  79  N.  J.  L. 
360,  75  Atl.  452;  Baird  v.  Johnson,  14 
N.   J.  L.   120. 

39.  Gridley  v.  Decker,  79  N.  J.  L. 
360,  75  Atl.  452;  Baird  V.  Johnson.  14 
N.  J.  L.  120. 

40.  Gridley  v.  Decker,  79  N.  J.  L.  I 


360,  57  Atl.  452;  Baird  v.  Johnson,  14 
N.  J.  L.  120. 

[a]  In  the  absence  of  a  statement 
in  the  docket  as  to  the  filing  of  the 
claim,  the  justice  has  no  jurisdiction 
to  issue  a  venire  for  the  summoning 
of  a  juiy  to  try  the  claim  suit.  Grid- 
ley  v.  Decker,  79  N.  J.  L.  360,  75  Atl. 
452;  Folwell  v.  Fuller,  53  N.  J.  L.  572, 
22  Atl.  345;  Baird  v.  Johnson,  14  N.  J. 
L.  120. 

41.  Signing,  docketing  and  entry  of 
judgment,  see  supra,  III,  M,  6. 

42.  Eeed    f.    Whitton,    78    Ind.    579  . 
(every  record  of  each  cause);  State  ex 
rel.     Curran   v.    Mallory,    65     Ind.    43; 
Kluck  V.  Murphy,  115  Mich.  128,  73  N. 
W.   128. 

43.  Del. — Johnson  v.  State,  6  Penne. 
450,  67  Atl.  785.  111.— Daniels  r. 
Thompson,  48  111,  App.  393.  Minn. 
Chapman  v.  Dodd,  10  Minn.  350.  Wis. 
Fulton  V.  State,  103  Wis.  238,  79  N 
W.   234,   74  Am.   St.  Eep.  854. 

[a]  The  better  practice  is  for  the 
justice  to  authenticate  his  docket. 
Fulton  V.  State,  103  Wis.  238,  79  N 
W.  234,  74  Am.  St.  Eep.  854. 

44.  See  supra,  I. 

45.  Cal.— Ferguson  v.  Basin  Consol. 
Mines,  152  Cal.  712,  93  Pac.  867;  Fisk 
V.  Mitchell,  124  Cal.  359,  57  Pac.  149 
(entries  made  prima  facie  evidence  by 
statute);  Eauer  v.  Justice's  Court,  115 
Cal.  84,  46  Pac.  870.  Colo.— Squires  v. 
Detwiler,  45  Colo.  366,  101  Pac.  342; 
Hamill  r.  Ferrier,  8  Colo.  App.  266, 
45  Pac.  522.  Kan. — In  re  Baum,  61 
Kan.  117,  58  Pac.  958.  Mich.— StoU 
v.  Padley,  98  Mich.  13,  56  N.  W.  1042; 
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mony.'*^  But  in  those  jurisdictions  where  a  justice's  court  is  a  court 
of  record,*'  his  record  imports  absolute  verity,**  and  its  itatements 
cannot  be  collaterally  questioned,*'  or  contradicted  by  parol  testi- 
mony.*'' 

6.  Construction.  —  The  entries  upon  a  justice's  docket  are  to  be 
liberally  and  reasonably  construed,*^  and  if  they  are  ambiguous  or  of 
doubtful  import,  they  must,  if  possible,  receive  that  interpretation 


Holmes  v.  Cole,  95  Mich.  272,  54  N. 
W.  761;  Dane  v.  Holmes,  41  Mich.  661, 
3  N.  W.  169;  Beach  v.  Botsford,  1 
Doug.  199,  40  Am.  Dec.  45..  Nev. 
Scorpion  Silver  Mining  Co.  f.  Marsano, 
10  Nev.  370.  N.  Y.— Niles  v.  Totman, 
3  Barb.  594;  Smith  ».  Frost,  5  Hill  431. 
Pa.— Goodman  v.  Moyer,  1  "Woodw.  92. 
S.  D.— Garlock  v.  Calkins,  14  S.  D.  90, 
84  N.  W.  393,  alfirmed,  15  S.  D.  459,  90 
N.  \V.  136;  Jewett  v.  Sundback,  5  S. 
D.  Ill,  58  N.  W.  20.  Utah.— McMillan 
r.  Forsythe,  47  Utah  571,  154  Pac.  959. 
Wash.— State  ex  rel.  Brockway  v. 
Whitehead,  88  Wash.  549,  153  Pac. 
349.  W.  Va. — Moren  v.  American  Fire 
Clay  Co.,  44  W.  Va.  42,  28  S.  E.  728. 

46.  Colo. — Squires  v.  Detwiler,  45 
Colo.  366,  101  Pac.  342;  Hamill  v.  Fer- 
rier,  8  Colo.  App.  266,  45  Pac.  522. 
Kan. — In  re  Baum,  61  Kan.  117,  58  Pac. 
858.  W.  Va. — Moren  v.  American  Fire- 
Clay  Co.,  44  W.  Va.  42,  28  S.  E.  728. 

47.  See  supra,  I. 

48.  Ark.— Gates  v.  Bennett,  33  Ark. 
475.  Conn. — American  Bonding  Co.  f. 
Hoyt,  88  Conn.  251,  90  Atl.  932; 
Church  V.  Pearne,  75  Conn.  350,  53  Atl. 
955;  Smith  v.  Moore,  38  Conn.  105; 
Fox  r.  Hoyt,  12  Conn.  491,  31  Am.  Dec. 
760.  Del.— Stidham  v.  Thatcher,  2 
Penne.  567,  47  Atl.  1005.  111. 
Downey  v.  People,  117  HI.  App.  591; 
Chalmers  V.  Tandy,  111  HI.  App. 
252;  Eeddish  v.  Shaw,  111  HI.  App. 
337.  Ind.— Brackney  v.  State,  181  Ind. 
343,  106  N.  E.  532;  Britton  V.  State, 
54  Ind.  535.  la.— Sloss  v.  Bailey,  104 
Towa  696,  74  N.  W.  17.  Me.— Paul  v. 
Hussev,  35  Me.  97.  Ohio. — Hoagland 
V.  Schnorr,  17  Ohio  St.  30;  State  v. 
Daily,  14  Ohio  91;  Howell  v.  Jenkins, 
2  Ohio  Dec.  (Reprint)  552,  3  West.  L. 
M.  631.  Vt.— Farr  f.  Ladd,  37  Vt.  156; 
Eastman  v.  Waterman,  26  Vt.  494;  Bar- 
nard  r.  Flanders,   12   Vt.   657. 

See  also  Fulton  v.  State,  103  Wis. 
238,  79  N.  W.  234,  74  Am.  St.  Eep. 
854;  State  ex  rel.  Green  v.  Van  Ells, 
69  Wis.  19,  32  N.  W.  32;  Smith  v. 
Bahr,  62  Wis.  244,  22  N.  W.  438. 

vol.  XVIII 


49.  American  Bonding  Co.  v.  Hoyt, 
88  Conn.  251,  90  Atl.  932;  Church  v. 
Pearne.  75  Conn.  350,  53  Atl.  955; 
Fox  V.  Hoyt,  12  Conn.  491,  31  Am.  Dec. 
760;  Eeddish  v.  Shaw,  111  HI.  App. 
337. 

As  to  collateral  attack  «pon  Judg- 
ment, see  supra,  III,  M,  11. 

50.  111.— Downey  v.  People,  117  111. 
App.  591;  Eeddish  v.  Shaw,  111  111. 
App.  337.  la. — Sloss  v.  Bailey,  104 
Iowa  696,  74  N.  W.  17.  Ky.— Robert- 
son V.  Donelan,  138  Ky.  149,  127  S.  W. 
754,  Ann.  Cas.  1912  A,  1280.  Ohio. 
State  V.  Daily,  14  Ohio  91.  Pa.— Criss- 
man  v.  Gearhart,  19  Pa.  Dist.  245; 
Evans  v.  Brobst,  5  Pa.  Dist.  30.  Vt. 
Eastman  v.  Waterman,  26  Vt.  494.  Wis. 
See  Fulton  v.  State,  103  Wis.  238.  79 
N.   W.  234,   74  Am.   St.  Rep.  854. 

51.  Pa.— Rhey  v.  Baird,  51  Pa.  85; 
Rutherford  v.  Northampton  Nat.  Bldg. 
&  Loan  Assn.,  12  Pa.  Dist.  637;  Wolf 
r.  Sailer,  26  Pa.  Co.  Ct.  23.  Tenn. 
Torilla  r.  Alexander,  104  Tenn.  453,  58 
&.  W.  124,  78  Am.  St.  Rep.  928.  W.  Va. 
Davis  i;.  Trump,  43  W.  Va.  191,  27  S. 
E.  397,  64  Am.  St,  Rep.  849.  Wyo. 
Pointer  v.  Jones,  15  Wyo.  1,  85  Pac. 
1050. 

[a]  "All  informalities  and  iaaccur- 
acies  in  the  entries  on  the  docket  of  a 
justice  of  the  peace  will  be  disregarded 
if  the  meaning  is  ascertainable,  and 
is  conformable  to  law."  State  ex  rel. 
Hanke  v.  Myers,  70  Minn.  179,  72  N. 
W.  969,  68  Am.  St.  Rep.  521.  And  to 
same  effect,  see  Kan. — Garrett  v.  Wood, 
3  Kan.  231.  Minn.— McGinty  v.  War- 
ner, 17  Minn.  41.  Neb. — Rhodes  v. 
Thomas,  31  Neb.  848,  48  N.  W.  886. 

[b]  "The  records  of  justices  of  the 
peace  are  not  expected  or  required  to 
show  such  a  degree  of  precision  as  ia 
required  in  the  records  of  courts  pre- 
sided over  by  officials  learned  in  the 
law."  Williams  v.  Smith,  30  Pa.  Co. 
Ct.  269. 
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which  will  support  the  proceedings.'^^  To  arrive  at  this  result,  the 
docket  may  be  aided  by  matters  aliunde,^^  although  some  authorities 
hold  that  all  questions  in  respect  to  the  truthfulness  of  the  recitals 
of  the  docket  must  be  settled  by  reference  to  the  record  alone.'* 

7.  Amendment.  —  Although  in  some  jurisdictions  no  amendment  of 
the  docket  is  permitted  after  it  is  made  up,°®  according  to  others  the 
docket  or  record  may  be  amended  so  as  to  speak  the  truth,  by  the 
justice  himself,'^°  or,  if  his  term  of  office  has  expired,  by  his  successor.^^ 
Generally  the  amendment  should  be  made  only  on  proper  application,^^ 
and  notice  to  the  parties  legally  interested.'®    But  if  the  failure  of  the 


52.  Ala. — Coleman  v.  Eoberts,  11.^ 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Conn.— New  Haven 
f.  Rogers,  32  Conn.  221.  Mich. — Prouty 
f.  Brown,  125  Mich.  507,  84  N.  W.  1074; 
Vromen  v.  Thompson,  51  Mich.  452,  16 
N.  W.  808.  Mo. — Roach  v.  Montserratt 
Coal  Co.,  71  Mo.  398.  Neb.— Fowler 
V.  Thomsen,  68  Neb.  578,  94  N.  "W. 
810.  W.  Va.— Davis  v.  Trump,  43  W. 
Va.  191,  27  S.  E.  397,  64  Am.  St.  Rep. 
849. 

53.  Coleman  v.  Roberts,  113  Ala. 
323,  21  So.  449,  59  Am.  St.  Rep.  Ill, 
36  L.  R.  A.  84. 

[a]  If  the  entries  import  a  judg- 
ment, they  may  be  taken  in  connection 
with  any  process  the  justice  may  have 
issued  in  execution  of  the  judgment. 
Coleman  v.  Roberts,  113  Ala.  323,  21 
So.  449,  59  Am.  St.  Rep.  Ill,  36  L.  R. 
A.  84. 

[b]  The  testimony  of  th©  justice 
may  bo  taken  to  prove  a  fact  which 
he  was  required,  but  failed  to  note  in 
his  docket.  Rowe  v,  Schertz,  74  Mo. 
App.  602. 

54.  Reddish  v.  Shaw,  111  111.  App. 
337. 

55.  Del. — Barclay  Bros.  v.  Lawton, 
1  Marv.  159,  40  Atl.  935,  1  Hard.  110. 
111.— Merritt  v.  Yates,  71  111.  636,  23 
Am.  Rep.  128;  Pettit  v.  Burke,  139  111. 
App.  419;  St.  Louis,  B.  &  S.  Ry.  Co.  v. 
Gundlach,  69  111.  App.  192.  Mich. 
Kluck  V.  Murphy,  115  Mich.  128,  73 
N.  W.  128;  Toliver  v.  Brownell,  94 
Mich.  577,  54  N.  W.  302;  Foster  v. 
Alden,  21  Mich.  507.  Mo.— Corrigan  v. 
Norris,  43  Mo.  App.  456.  Neb. — Fox 
V.  Meachem,  6  Neb.  530.  N.  Y.— Peo- 
ple ex  rel.  Phelps  v.  Delaware  Common 
Pleas,  18  Wend.  558;  Dauchy  v.  Brown, 
41  Barb.  555.  Pa. — Nippes  v.  Kirk,  8 
Phila.  299.  S.  D.— McCormick  Harv. 
Mach.  Co.  V.  Halvorson,  11  S.  D.  427, 
78  N.  W.  1000,  74  Am.  St.  Rep.  820, 


Wash. — State     ex     rel.     Brockway     v. 
Whitehead,  88  Wash.  549,  153  Pac.  349. 

56.  Ala. — Coleman  v.  Roberts,  11.^ 
Ala.  323,  21  So.  449,  59  Am.  St.  Rep. 
Ill,  36  L.  R.  A.  84.  Ark.— Sims  v. 
Loughridge,  123  Ark.  455,  185  S.  W. 
777;  Levy  v.  Ferguson  Lumb.  Co.,  51 
Ark.  317,  11  S.  W.  284;  Wayte  v. 
Wavte,  40  Ark.  163.  Ga.— Benson  v. 
Dyer,  69  Ga.  190;  Nashville,  Chatta- 
nooga &  St.  Louis  Rv.  f.  Brown,  3  Ga, 
App.  561,  60  S.  E.  319.  Ind.— Stratton 
V.  Lockhart,  1  Ind.  App.  380,  27  N.  E. 
715.  N.  J.— Levy  v.  Stern,  81  N.  J.  L. 
318,  79  Atl.  1040;  Backer's  Exrs.  v. 
Van  Fleit's  Exr.,  13  N.  J.  L.  195; 
York  V.  Ackerman,  3  N.  J.  L.  900. 

[a]  Matters  not  properly  a  part  of 
the  record  cannot  be  supplied  by 
amendment.  Stevenson  v.  Schenck,  3 
N.  J.  L.  434. 

57.  Sims  V.  Loughridge,  123  Ark, 
455,  185  S.  W.  777;  Gates  v.  Bennett, 
33   Ark.   475. 

58.  Ark. — Sims  v.  Loughridge,  123 
Ark.  455,  185  S.  W.  777;  Levy  v.  Fer- 
guson Lumb.  Co.,  51  Ark.  317,  11  S. 
W.  284;  Wayte  v.  Wayte,  40  Ark.  163; 
King  V.  Clay,  34  Ark.  291,  300;  Gates 
V.  Bennett,  33  Ark.  475;  Alexander  v. 
Stewart,  23  Ark.  18;  Martin  v.  Bank  of 
State,  20  Ark.  636.  Ga.— Benson  v. 
Dver,  69  Ga.  190.  Tex. — Diekensheets 
V.'  Hudson  (Tex.  Civ.  App.),.  167  S.  W, 
1097. 

[a]  An  appeal  will  lie  from  a  re- 
fusal of  the  justice  of  the  peace  to 
amend  his  record.  Knight  v.  Cress- 
well,  82  Ark.  330,  101  S.  W.  754,  118 
Am.  St.  Rep.  74. 

59.  Sims  V.  Loughridge,  123  Ark. 
4.55,  185  S.  W.  777;  Levy  v.  Ferguson 
Lumb.  Co.,  51  Ark.  317,  11  S.  W.  284; 
Wayte  v.  Wayte,  40  Ark.  163;  King  v. 
Clay,  34  Ark.  291,  300;  Gates  v.  Ben- 
nett, 33  Ark.  475;  Alexander  v.  Stew- 
art, 23  Ark.  18;  Martin  v.  Bank  of 
State,  20  Ark.  636. 
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justice  to  make  an  entry  was  due  to  an  omission  on  his  part,  he  might, 
of  his  own  motion,  correct  the  docket.®"  Such  amendment  cannot  be 
made  in  a  collateral  proceeding,  however.*^ 

Amendment  ty  Higher  Court. —  Tn  some  jurisdictions,  upon  appeal 
from  the  judgment  of  the  justice,  the  judge  of  the  appellate  court  may 
order  an  entry  on  the  justice's  docket  to  he  amended  so  as  to  conform 
to  the  facts,®^  or  a  superior  court  may,  by  mandamus  compel  the  jus- 
tice to  correct  the  entries  in  his  docket  to  accord  with  the  fact.®'  In 
others  a  contrary  rule  prevails.®* 

Court  of  Equity.  —  A  party  to  a  suit  cannot  go  into  a  court  of  equity 
to  secure  a  correction  of  an  error  made  in  the  justice's  docket  where  he 
has  an  adequate  remedy  at  law.®' 

8.  Delivery  of  Docket  to  Successor  in  Office.  —  It  is  the  duty  of 
the  justice  of  the  peace,  when  he  goes  out  of  office,  to  deliver  his  docket 


[a]  Notice  Prerectuisite. — "Where 
the  amendment  is  made  by  a  justice 
of  the  peace  it  must  be  affirmatively 
shown  that  the  notice  was  given  be- 
fore it  can  appear  that  the  amend- 
ment is  valid.  Unless  it  can  be  so 
Bhown,  the  amendment  must  be  re- 
garded as  void."  Levy  v.  Ferguson 
Lumb.  Co.,  51  Ark.  317,  11  S.  W.  284. 

60.  Benson  v.  Dyer,  69  Ga.  190. 
[a]     When  the  case  is  being  heard 

on  appeal,  the  justice  cannot  make  a 
correction  on  his  own  motion.  Eam- 
eey  v.  Cole,  84  Ga.  147,  10  S.  E.  598. 
And  see  Rahn  v.  Greer,  37  Iowa  627, 
wherein  the  amendment  was  made  af- 
ter the  application  for  a  writ  of  error 
but  the  action  of  the  justice  was  not 
objected  to. 

61.  Wayte  v.  Wayte,  40  Ark.  163. 

62.  Ga.— Bates  v.  Bigby,  123  Ga. 
727,  51  S.  E.  717.  Mich.— Orban  v. 
Northwestern  Fire  &  Marine  Ins.  Co., 
169  Mich.  404,  135  N.  W.  252,  Ann. 
Cas.  1913  E,  73.  Mo.— Idalia  Realty  & 
Dev.  Co.  V.  Norman,  184  Mo.  App.  146, 
168  S.  W.  643. 

63.  Conn. — Smith  v.  Moore,  38  Conn. 
105.  Del. — Barclay  Bros.  v.  Lawton,  1 
Marv.  159,  40  Atl.  935;  1  Hard.  110. 
Mich. — Cagney  v.  Wattles,  121  Mich. 
469,  80  N.  W.  245.  Wis.— Braun  v. 
Campbell,  137  Wis.  401,  119  N.  W.  112; 
State  ex  rel.  Fourth  Natl.  Bank  v. 
Johnson,  103  Wis.  591,  79  N.  W.  1081, 
5]  L.  R.  A.  33;  State  ex  rel.  Green  f. 
Van  Ells,  69  Wis.  19,  32  N.  W.  32; 
State  ex  rel.  Marsh  v.  Whittet,  61  Wis. 
351,  21  N.  W.  245.  Eng.— E.t  parte 
Overseers  of  Ackworth,  3  Q.  B.  397,  43 
E.  C.  L.  790,  114  Eng.  Reprint  558; 
Rex  r.  Hewes,  3  Ad.  &  El.  725,  30  E. 
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C.  L.  333,  111  Eng.  Reprint  589;  Rex 
V.  Justices  of  Middlesex,  5  Barn.  &  Ad. 
1113,  27  E.  C.  L.  467,  110  Eng.  Reprint 
1104. 

[a]  See  Hall  v.  Grossman,  27  Vt. 
297,  wherein  the  court  refused  a  writ 
of  mandamus  to  compel  the  justice  to 
enter  on  his  docket  the  fact  that  an 
offset  was  pleaded,  because  the  amount 
involved  in  the  set-off  was  insignificant 
and  appeared  not  to  be  bona  fide. 

64.  III.— Pettit  V.  Burke,  139  111. 
App.  419.  N.  J. — Mooney  v.  Edwards, 
51  N.  J.  L.  479,  17  Atl.  973.  N.  D. 
Heard  v.  Holbrook,  21  N.  D.  348,  131 
N.  W.  251. 

[a]  Limitation  on  Supervisory  Pow- 
ers.— The  circuit  court,  as  a  superin- 
tending tribunal,  can  neither  direct 
the  decisions  of  a  justice  of  the  peace, 
nor  make  him  alter  his  docket  to  show 
a  judgment  was  given  which  had  not 
been  given,  and  he  could  not  be  ord- 
ered to  change  a  docket  entry  show- 
ing a  judgment  which  might  properly 
have  been  given,  on  proof,  in  pais,  that 
the  one  actually  given  was  different. 
Carter  v.  Louisiana  Purchase  Expo.  Co., 
124  Mo.  App.  530,  102  S.  W.  6. 

65.  Orban  v.  Northwestern  Fire  & 
Marine  Ins.  Co.,  169  Mich.  404,  135 
N.  W.   252,  Ann.   Cas.   1913  E,   73. 

fa]  Where  the  docket  showed  that 
judgment  was  rendered  on  a  statutory 
holiday,  thus  making  the  judgment  a 
rullity,  when  in  fact  it  was  rendered 
on  a  previous  judicial  day,  the  party 
has  an  adequate  legal  remedy  by  bring- 
ing a  new  suit.  Orban  v.  Northwest- 
ern Fire  &  Marine  Ins.  Co.,  169  Mich. 
404,  135  N.  W.  252,  Ann.  Cas.  1913  E, 
73. 
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and  other  papers  belonging  to  his  office,  to  his  successor  in  office,^^  and 
upon  his  failure  or  refusal  he  may  be  compelled  by  mandamus  to  do 
it.«^ 

R.  Transfer  of  Cause.^^  —  1.  In  General.  —  The  right  to  remove 
an  action  from  a  justice  to  a  superior  court  being  purely  statutory ,''° 
a  case  cannot  be  so  removed  either  by  the  justice/^  or  on  stipulation 
of  the  parties,"  if  there  is  no  statute  allowing  it.  Statutes,  however, 
frequently  provide  for  a  removal  or  transfer  of  the  cause  upon  speci- 
fied grounds,  as  where  the  title  to  land  is  in  controversy,^^  where  the 


66.  Ark. — Gates  v.  Bennett,  33  Ark. 
475.  Ohio.— Pool  v.  McCullum,  Wright 
432.  Pa.— Com.  V.  Kelly,  27  Pa.  Co.  Ct. 
249;  Com.  ex  rel.  Barry  V.  "Wallace,  24 
Pa.  Co.  Ct.  9. 

[a]  The  executors  or  administrators 
of  a  deceased  justice  may  turn  the 
books  and  docket  over  to  the  succes- 
sor. Pool  V.  McCullum,  Wright  (Ohio) 
432. 

67.  Gates  v.  Bennett,  33  Ark.  475; 
Com.  ex  rel.  Barry  v.  Wallace,  24  Pa. 
Co.  Ct.  9. 

68.  See  generally  the  title  "Trans- 
fer of  Causes." 

Change  of  venue  see  supra,  III,  D, 
2. 

Filing  of  transcript  in  higher  court, 
see  supra,  III,  M,  13. 

69.  See  cases  cited  infra,  this  sec- 
tion. 

70.  Evans  v.  Phelps,  77  Iowa  526, 
42  N.  W.  432;  Crismon  v.  Tufts,  3  Utah 
251,   2   Pac.   705. 

71.  Baily  v.  Birkhofer,  123  Iowa  59, 
98  N.  W."594;  Evans  v.  Phelps,  77 
Iowa  526,  42  N.  W.  432;  Kamsdell  v. 
Duxberry,  14  S.  D.  222,  85  N.  W.  221. 
But  see  Farmers  Mut.  Telephone  Co.  v. 
Howell,  132  Iowa  22,  109  N.  W.  294, 
distill (juishing  Evans  v.  Phelps,  77  Iowa 
526,   42    N.    W.   432. 

[a]  A  party  having  elected  to  be- 
gin action  in  a  justice  court,  the  cause 
cannot  be  transferred  by  stipulation  to 
the  circuit  court  so  as  to  confer  jur- 
isdiction. The  law  provides  no  method 
for  removal  except  when  the  bound- 
aries or  title  to  land  is  raised  by  the 
answer,  or  an  appeal  after  judgment. 
Ramsdell  v.  Duxbury,  14  S.  D.  222,  85 
N.  W.  221. 

72.  Ala.— Fearn  v.  Beirne,  129  Ala. 
435,  29  So.  558.  Cal.— Henderson  t\ 
Allen,  23  Cal.  519.  Colo.— Klopfer  v. 
Keller,  1  Colo.  410;  Smith  v.  Schlink, 
6  Colo.  App.  228,  40  Pac.  478.  Conn. 
Lamb    v.   Beebe,    10    Conn.    322.     Dak. 


Murry  v.  Burris,  6  Dak.  170,  42  N.  W. 
25.  Idaho. — Hammer  v.  Garrett,  15 
Idaho  657,  99  Pac.  124.  Ind.— Deane  v. 
Robinson,  34  Ind.  App.  468,  83  N.  E. 
169.  Mass.— Martin  v.  Tobin,  123 
Mass.  85;  Lawrence  v.  Souther,  8  Mete. 
166.  Mich. — Hinehman  v.  Spaulding, 
137  Mich.  655,  100  N.  W.  901;  Raw- 
son  V.  Finlay,  27  Mich.  268.  Minn. 
Lindekugel  v.  Angelhofer,  24  Minn. 
324.  Mo.— St.  Louis  Union  Trust  Co. 
V.  Merritt,  158  Mo.  App.  648,  139  S.  W. 
824;  Westport  v.  Ilauk,  92  Mo.  App. 
364;  Graham  v.  Conway,  91  Mo.  App. 
391;  Anselm  v.  Groby,  26  Mo.  App. 
126.  Mont. — Gassert  v.  Bogk,  7  Mont. 
585,  19  Pac.  281,  1  L.  R.  A.  240.  N.  D. 
Johnson  v.  Erickson,  14  N.  D.  414,  105 
N.  W.  1104.  S.  D.— Ramsdell  v.  Dux- 
berry,  14  S.  D.  222,  85  N.  W.  221.  Wis. 
Abbott  V.  Cremer,  118  Wis.  377,  95  N. 
W.  387;  Verbeck  v.  Verbeek,  6  Wis. 
159. 

[a]  But  see  Easterbrook  v.  Low,  2 
Vt.  135,  decided  on  the  ground  that 
the  statute  authorizing  the  removal 
had  been  repealed. 

[b]  Unless  the  title  or  claim  of  title 
is  essential  to  the  plaintiff's  right  of 
recovery  or  to  defeat  a  recovery  in 
the  action,  it  is  not  in  issue  within 
the  meaning  of  the  statute.  Ostrom  v. 
Potter,  71  Mich.  44,  38  N.  W.  670;  Chi- 
cago, etc.  R.  Co.  V.  Nield,  16  S.  D.  370, 
92  N.  W.  1069. 

[c]  The  defendant  must  plead  facts 
that  show  that  the  title  to  land  will 
come  in  question  not  that  it  may,  in 
order  to  entitle  him  to  have  the  case 
certified  to  a  court  of  record.  Ohse  v. 
Bruss,   45   Wis.   442. 

[d]  The  title  to  real  estate  may  be 
brought  in  question  either  by  the 
pleadings  or  the  evidence  given  at  the 
trial.  Bachelder  v.  Green,  38  N.  H. 
265;  Ward  v.  Bartlett,  1  N.  H.  14. 

fe]  Where  by  statute  the  justice  is 
required   to    certify    the    cause    to   the 
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legality  of  any  tax  assessment,  toll  or  municipal  fine  is  involved,"  and 
sometimes  where  the  appraised  value  of  property  in  replevin  exceeds 
the  jurisdiction  of  the  ju&tice.^*  In  some  statutes,  however,  instead  of 
a  removal  of  the  cause  in  such  a  case,  the  justice  nrnist  countersign  the 
answer,  deliver  it  to  the  plaintiff  and  dismiss  the  action  whereupon  the 
plaintiff  may  bring  a  new  action  in  the  proper  court  -within  a  limited 
time.^'*  In  seme  jurisdictions  where  the  superior  court  has  concurrent 
jurisdiction  with  the  justice  the  defendant  may  remove  the  cause  into 
such  court  by  certiorari.''^ 

Necessity  That  Justice  Have  Jurisdiction  in  First  Instance.  —  It  is  essen- 
tial to  the  jurisdiction  of  the  superior  court,  that  the  justice  remov- 
ing the  cause  have  jurisdiction  of  the  case  in  the  first  instance,  until 
an  answer  or  plea  is  filed  setting  up  the  facts  required  by  statute." 


district  court  where  it  appears  from 
the  evidence  that  the  title  to  land  is 
in  controversy  he  cannot  so  certify  the 
&ame  until  the  title  comes  in  issue  and 
the  fact  that  the  pleadings  show  such 
issue  is  not  material.  Sorenson  v. 
Torvestad,   94    Minn.    410,    103    N.    W. 

as. 

[f]  "Title  to  real  estate"  is  used 
in  its  broadest  and  most  unlimited 
sense.  Campfield  v.  Johnson,  21  N.  J. 
L.  83. 

[g]  In  forcible  entry  and  detainer 
cases,  a  removal  is  not  required,  as  the 
right  of  possession  is  the  sole  issue. 
Ala.— Fearn  r.  Beirne,  129  Ala.  435,  29 
So.  558.  Kan. — Armour  Packing  Co.  v. 
Howe,  62  Kan.  587,  64  Pac.  42.  See 
also  Wideman  r.  Taylor,  63  Kan.  884, 
65  Pac.  664.  Mo. — Graham  v.  Conway, 
91  Mo.  App.  391.  Wyo. — See  Jenkins 
r  Jeffrey,  3  Wyo.  669,  29  Pac.  186. 
If  title  becomes  involved  in  such  an 
action  it  may  be  certified  in  some  jur- 
isdictions.   See  8  Standard  Proc.  1092. 

[h]  Under  a  statute  providing  for 
a  removal  of  any  action  in  which  the 
title  to  real  estate  is  put  in  issue,  ex- 
cept actions  of  forcible  entry  and  de- 
tainer, the  exception  expressly  denies 
to  justices  of  the  peace  the  authority 
to  certify  such  actions  when  the  title 
to  real  estate  is  in  issue.  Graham  v. 
Conway,  91  Mo.  App.  391.  See  also 
Thompson  r.  Wolf,  6  Ore.  308;  Frum  r. 
Prickett,  71  W.  Va.  273,  76  S.  E.  453. 

73.  Monterey  r.  Abbott,  77  Cal.  541, 
18  Pac.  113,  20  Pac.  73;  Santa  Cruz  v. 
Santa  Cruz  R.  Co.,  56  Cal.  143;  Pleas- 
ant "Grove  City  v.  Holman,  18  Utah  338, 
54  Pac.  1013. 

74.  Md.— See  Deitrich  v.  Swartz,  41 
Md.  196.  Neb.— Kaufmann  r.  Drexel, 
56    Neb.    229,    76     N.    W.   559.     Ohio. 


Louden  v.  Clark,  2  Ohio  Dec.  (Eeprint) 
161,  1  West.  L.  Month.  598;  Bernhard 
V.  Iglauer,  1  Ohio  Dec.  378,  7  Ohio  N. 
P.  329,  31  W.  L.  Bui.  163. 

But  see  Dennis  r.  Bailey,  104  Mo. 
App.  638.  78  S.  W.  669. 

75.  3  N.  J.  Comp.  St.,  p.  2989.  And 
flee  Yawger  t*.  Manning,  30  N.  J,  L. 
182  (a  road  across  the  locus  in  quo  to 
which  the  defendant  had  a  title  in 
common  with  all  other  citizens  of  the 
state  is  not  a  sufficient  plea  of  title); 
Brain  f.  Snyder,  30  N.  J.  L.  56;  Camp- 
field  f.  Johnson,  21  N.  J.  L.  83;  Trus- 
tees 1-.  McFarlan,  14  N.  J.  L.  471; 
Westervelt  v.  Marenus,  3  N.  J.  L.  693; 
Kohlbrenner  v.  Elsheimer,  19  Hun  (N. 
Y.)  88;  Barnard  r.  Clark,  33  Misc.  330, 
68  N.  Y.  Supp.  624;  Harding  v.  Ells- 
ton,  19  Civ.  Proc.  252,  13  N.  Y.  Supp. 
549;  Wiggins  v.  Tallmadge,  7  How.  Pr. 
(N.  Y.)   404. 

[a]  Nature  of  Action. — The  action 
brought  by  the^  plaintiff  in  the  proper 
court  is  not  appeal.  It  is  a  new  action 
and  although  an  action  for  the  same 
cause,  it  is  an  action  regularly  com- 
menced in  that  court  and  subject  to 
the  same  rules  of  pleading  as  govern 
in  other  actions  prosecuted  there.  Tin- 
dall  V.  Tindall,  20  N.  J.  L.  146.  See 
also  Snedicker  v.  White,  11  N.  J.  L. 
87.  To  same  effect,  see  Jewett  v.  Jew- 
ett,  6  How.  Pr.  (N.  Y.)  185,  1  Code 
Eep.   (N.  S.)    409. 

76.  Bradford  v.  Brown,  22  App.  Cai. 
(D.  C.)   455. 

77.  Westport  v.  Hauk,  92  Mo.  App. 
364;  Crismon  v.  Tufts,  3  Utah  251,  2 
Pac.  705,  holding  that  where  by  an 
answer  filed  with  the  justice  issues  are 
raised  which  the  justice  has  no  juris- 
diction to  try  his  only  power  is  to 
dismiss. 
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2.  How  Removal  to  Superior  Court  Is  Obtained.  —  It  follows  from 
the  nature  of  the  right  that  the  statute  must  be  strictly  complied  with 
to  confer  jurisdiction  on  the  superior  court."  Where  a  removal  is 
sought  by  a  defendant  on  the  ground  that  title  to  real  estate  or  the 
legality  of  a  tax  is  involved,  the  defendant  must  file  an  answer  verified 
by  his  oath/*  stating  facts,  showing  the  ground  specified  in  the  stat- 
ute,*"^ whereupon  the  justice  must  suspend  all  proceedings  in  the  action 
and  certify  the  pleadings  to  the  clerk  of  the  superior  court. ^^ 

3.  Improper  Transfer  and  Remand.  —  An  improper  transfer  of  a 


[a]  The  action  should  he  dismissed 

by  the  court  to  which  the  case  is  cer- 
tified if  it  appears  the  justice  would 
not  have  jurisdiction  if  the  case  had 
been  tried  before  him.  Todd  v.  Gates, 
20  W.  Va.  464. 

[b]  Although  the  amount  in  con- 
troversy may  exceed  the  jurisdiction 
of  the  justice,  the  circuit  court  may 
proceed  with  the  cause  certified  to  it 
under  a  statute  requiring  it  to  proceed 
without  regard  to  the  amount  in  con- 
troversy. St.  Louis  Union  Trust  Oo. 
V.  Merritt,  158  Mo.  App.  648,  658,  139 
S.  W.  824. 

78.  Mont. — State,  etc.  v.  District 
Court,  etc.,  33  Mont.  356,  83  Pac.  597. 
Neb. — Kaufmann  v.  Drexel,  56  Neb. 
229,  76  N.  W.  559.  N.  Y.— Kohlbren- 
ner  v.  Elsheimer,  19  Hun  88.  Ohio. 
Bernhard  v.  Iglauer,  1  Ohio  Dec.  378, 
7  Ohio  N.  P.  329,  31  W.  L.  Bui.  163. 
Wis. — Verbeck  v.  Verbeck,  6  Wis.  159. 

[a]  A  request  for  removal  is  re- 
quired of  one  of  the  parties  under  the 
Massachusetts  statute.  If  no  request 
is  made  and  no  order  of  removal  is 
passed,  the  justice  may  proceed  with 
the  ease.  Kiernan  v.  Linnehan,  151 
Mass.  543,  24  N.  E.  907. 

fb]  A  recognizance  must  be  en- 
tered into  by  the  party  requesting  the 
removal  in  Massachusetts  or  the  justice 
shall  determine  the  case.  Magoun  v. 
Lapham,  19  Pick.   (Mass.)   419. 

[c]  The  appearance  of  the  parties 
before  the  superior  court  will  not  con- 
fer jurisdiction  upon  the  superior 
court  where  the  plea  does  not  show 
the  fact  that  title  to  real  estate  is  in- 
volved. Verbeck  v.  Verbeck,  6  Wis. 
159. 

79.  Pleasant  Grove  City  v.  Holman, 
18  Utah  338,  54  Pac.  1013;  Willard 
City  V.  Woodland,  7  Utah  192,  26  Pac. 
284. 

80.  McAllister  v.  Tindal,  1  Cal.  App. 
236,  81   Pac.  1117. 


[a]  Mere  opinion  is  insufficient. 
McAllister  v.  Tindal,  1  Cal.  App.  236, 
81  Pac.  1117. 

[b]  Although  the  plea  of  title  is  in- 
sufficient on  demurrer,  the  cause  is 
properly  removed.  Riggs  v.  Woodruff, 
2  Root   (Conn.)   35. 

81.     Cal.  Code  Civ.  Proc,  §838. 

fa]  Right  of  Justice  To  Determine 
Affidavit. — (1)  On  filing  of  a  plea  of 
title  the  justice  may  determine  whether 
the  plea  is  appropriate  as  he  is  not 
bound  to  certify  the  case  unless  title 
is  in  fact  involved  (Chicago,  etc.  R. 
Co.  V.  Nield,  16  S.  D.  370,  92  N.  W. 
1069);  (2)  It  is  the  express  duty  of 
the  justice  to  transfer  the  ease  when 
the  circumstances  are  such  as  to  bring 
the  case  within  the  statute.  Johnson  v. 
Erickson,  14  N,  D.  414,  105  N.  W. 
1104. 

[b]  A  dismissal  of  the  action  when 
it  is  the  justice's  duty  to  certify  it  is 
error.  But  if  the  party  appeals  from 
the  judgment  of  dismissal  the  appel- 
late court  has  jurisdiction.  Johnson  v. 
Erickson,  14  N.  D.  414,  105  N.  W.  1104. 

fc]  The  justice  (1)  has  no  author- 
ity to  hear  the  case  if  a  question  of 
title  arises.  Johnson  v.  Erickson,  14 
N.  D.  414,  105  N.  W.  1104.  (2)  If  he 
tries  the  case  and  renders  a  judgment, 
which  is  appealed,  it  should  be  dis- 
missed on  appeal  because  there  could 
not  be  a  lawful  trial  before  the  justice. 
Langford  v,  Monteith,  102  U.  S.  145, 
26  L.  ed.  53.  (3)  But  see  Lyman  v. 
Stanton,  39  Kan.  443,  18  Pac.  513,  hold- 
ing the  district  court  kas  jurisdiction 
on  appeal  as  though  the  case  had  been 
certified  by  the  justice. 

r<3]  The  fact  that  a  third  person 
should  be  made  a  party  to  a  proceed- 
ing before  a  justice  of  the  peace  for 
the  recovery  of  land  is  no  objection  to 
a  transfer  of  the  case.  Deane  v.  Robin- 
son, 34  Ind.  App.  468,  83  N.  E.  169. 
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cause  does  not  operate  as  a  discontinuaiiee,^^  and  if  a  case  is  certified 
when  no  issue  affecting  the  jurisdiction  of  the  justice  is  raised,  the 
superior  court  should  remand  the  case  to  the  justice's  court.^^  But 
the  fact  that  the  case  has  been  improperly  certified,  must  be  season- 
ably brought  to  the  attention  of  the  district  court,  or  the  judgment 
will  not  be  disturbed.^*  So  also  any  amendment  to  the  pleadings  show- 
ing the  justice  has  jurisdiction  would  doubtless  authorize  a  remand.^^ 

4.  Proceedings  After  Removal.  —  a.  In  General.  —  When  the  jus- 
tice having  jurisdiction  of  a  cause,  certifies  it  to  a  court  of  record,  the 
latter  acquires  original,  not  appellate,  jurisdiction^^  which  is  as  broad 


82.  Larue  v.  Gaskins,  5  Cal.  507. 
[a]     An  illegal  transfer  of  a  case  to 

the  district  court  cannot  defeat  the 
plaintiff's  right  by  operating  a  discon- 
tinuance. After  the  decision  of  the 
district  court  the  case  stands  on  the 
docket  as  if  no  transfer  had  ever  been 
made  and  it  is  the  duty  of  the  justice 
to  proceed  and  try  it.  And  if  he  is 
disqualified  he  should  transfer  it  to 
another  justice.  Larue  v.  Gaskins,  5 
Cal.  507. 

83.  Dion  v.  Powers,  128  Mass,  192; 
Pleasant  Grove  City  v.  Holman,  18 
Utah  338,  54  Pac.  1013. 

[a]  But  see  Sorenson  v.  Torvestad, 
S4  Minn.  410,  103  N.  W.  15,  holding 
that  the  improper  certification  of  a 
cause  by  a  justice  of  the  peace  ousts 
both  courts  of  jurisdiction  and  the  only 
order  the  district  court  can  make  is  one 
of   dismissal. 

[b]  Missouri  has  a  statute  author- 
izing the  remand  of  a  cause  where  the 
judge  is  of  the  opinion  the  statement 
filed  under  §7460  of  the  Eev.  St.,  1909, 
does  not  show  title  to  real  estate  to 
be  an  issue.  This  may  be  done  in 
vacation.  South  St.  Joseph  T.  Co.  v. 
Scott,  115  Mo.  App.  16,  90  S.  W.  727. 

[c]  Where  the  answer  does  not 
state  facts  showing  title  would  be 
brought  into  issue.  McAllister  v.  Tin- 
dal,  1   Cal.   App.  236,  81   Pac.  1117. 

[d]  Where  Answer  Is  Not  Verified. 
Pleasant  Grove  City  v.  Holman,  18 
Utah  338,  54  Pac.  1013. 

84.  Lindekugel  v.  Angelhofer,  24 
Minn.  324. 

85.  Baker  r.  Southern  California  Ey. 
Co.,   114    Cal.   501,   46   Pac.   604. 

86.  D.  C— Bradford  v.  Brown,  22 
App.  Cas.  455.  la. — Schiele  v.  Thede, 
126  Iowa  398,  102  N.  W.  133.  Kan. 
Missouri  Pac.  Ry.  Co.  v.  Atchison,  43 
Kan.  529,  23  Pac.  610.    Mo.— Westport 
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t.  Hauk,  92  Mo.  App.  364;  Anselm  v. 
Groby,  26  Mo.  App.  126. 

[a]  When  Jurisdiction  Is  Trans- 
ferred.— The  jurisdiction  of  the  jus- 
tice's court  is  not  terminated  by  the 
filing  of  an  affidavit  showing  facts  au- 
thorizing the  certification  of  the  case. 
Ai'k. — Jansen  v.  Strayhorn,  59  Ark.  330, 
27  S.  W.  330  (an  answer  setting  up 
a  want  of  title  is  not  of  itself  suffi- 
cient to  oust  the  jurisdiction  of  the 
justice  without  evidence  on  the  trial 
tending  to  bring  the  title  in  question). 
Kan. — Duncan  v.  Yordy,  27  Kan.  348. 
Mass. — Magoun  v.  Lapham,  19  Pick. 
419.  But  see  U.  S. — Langford  v.  Mon- 
teith,  102  U.  S.  145,  26  L.  ed.  53.  Ind. 
Deane  v.  Robinson,  34  Ind.  App.  468, 
S3  N.  E.  169,  holding  on  filing  the  plea 
and  affidavit  the  justice  has  no  further 
iurisdiction  over  the  proceedings.  N.  Y. 
Jewett  V.  Jewett,  6  How.  Pr.  185,  1 
Code  Rep.  (N.  S.)  409. 

fb]  The  jurisdiction  of  the  justice 
remains  until  (1)  he  decides  that  an 
issue  of  title  to  real  estate  is  involved. 
Westport  r.  Hauk,  92  Mo.  App.  364. 
f2)  From  the  time  of  filing  such  plead- 
ings or  transcript  with  the  clerk  the 
superior  court  has  jurisdiction.  Baker 
r.  Southern  California  Ry.  Co.,  114  Cal. 
501,  46  Pac.  604;  Santa  Cruz  v.  Santa 
Cruz  R.  Co.,  56  Cal.  143.  (3)  The  cer- 
tificate of  the  justice  as  to  the  exist- 
ence of  the  issue  of  title  to  real  estate 
confers  jurisdiction  on  the  circuit 
court.  Westport  f.  Hauk,  92  Mo.  App. 
364. 

[c]  After  plea  filed,  the  justice  still 
retains  the  power  to  act  on  a  motion 
to  waive  the  plea  or  amend  it,  or  to 
amend  the  declaration  or  new  assign. 
If  to  the  new  assignment  the  defend- 
ant pleads  the  general  issue  the  justice 
shall  try  the  case.  Magoun  v.  Lapham, 
19  Pick.   (Mass.)   419. 

[d]  The  superior  court  has  jurisdic- 
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and  ample  as  though  the  cause  had  been  commenced  there  originally,^' 
and  the  case  shall  be  there  tried  and  determined  as  if  it  had  been  orig- 
inally commenced  there.^^  In  those  jurisdictions  where  the  action  be- 
fore the  justice  is  dismissed  and  a  new  action  brought  in  a  higher 
court,  the  action  must  be  commenced  by  summons  and  complaint  as 
other  actions  are  commenced  there/" 

The  party  who  secured  the  transfer  on  the  ground  that  the  title  to 
land  was  involved,  is  estopped  from  afterwards  insisting  that  the  jus- 
tice had  jurisdiction,^"  or  alleging  a  want  of  jurisdiction  in  the  superior 
court.^^ 

b.  Amendments  and  Bepleadinrf.^^  —  Where  an  action  is  regularly 
removed  from  a  justice 's  court  to  a  court  of  record  the  parties  have  the 
same  rights  and  the  court  the  same  powers,  relative  to  filing  new 


tion.  whether  or  not  title  to  real  estate 
is  actually  involved,  the  justice  having 
determined  the  fact  and  certified  the 
case.  Westport  t;.  Hauk,  92  Mo.  App. 
364. 

87.  Ala. — Littleton  v.  Clayton,  77 
Ala.  571;  Van  Aspen  v.  Townsend,  36 
Ala.  582,  holding  that  a  case  trans- 
ferred from  a  justice  to  a  city  court 
is  triable  anew  without  regard  to  any 
defects  in  the  proceedings  before  the 
justice.  Cal. — Baker  v.  Southern  Cali- 
fornia Ry.  Co.,  114  Cal.  501,  46  Pac. 
604.  But  see  Santa  Cruz  v.  Santa  Cruz 
R.  Co.,  56  Cal.  143,  holding  the  district 
court  can  try  only  the  issue  authoriz- 
ing the  transfer  since  the  amount  be- 
ing less  than  $300  the  justice's  court 
has  jurisdiction  to  pass  on  all  other 
issues.  D.  C. — Bradford  v.  Brown,  22 
App.  Cas.  455.  Ind.— Bibbler  v.  Walk- 
er, 69  Ind.  362;  Love  v.  Bohan,  4  Ind. 
235;  Owen  v.  Moore,  8  Blackf.  79.  la. 
Schiele  v.  Thede,  126  Iowa  398,  102 
N.  W.  133.  Kan.— Missouri  Pac.  R.  Co. 
V.  Atchinson,  43  Kan.  529.  Mass. 
Lawrence  v.  Souther,  8  Mete.  166. 
Mich.— Rawson  v.  Finlay,  27  Mich.  268. 
Minn. — Lindekugel  v.  Angelhofer,  24 
Minn.  324.  Mc— Westport  v.  Hauk,  92 
Mo.  App.  364.  See  Anselm  v.  Groby, 
26  Mo.  App.  126,  time  of  trial  in- 
volved. N.  M. — Romero  v.  Luna,  6  N. 
M.  440,  30  Pac.  855.  N.  C— Peck  v. 
Culberson,  104  N.  C.  425,  10  S.  E. 
511.  Ohio. — Breckenridge  v.  Grace,  2 
Ohio  Dec.  (Reprint)  558;  Louden  v. 
Clark,  2  Ohio  Dec.  (Reprint)  161,  1 
West.  L.  Month.  598.  Utah.— Pleasant 
Grove  City  v.  Holman,  18  Utah  338,  54 
Pac.  1013.  Wis.— Verbeck  v.  Verbeck, 
6  Wis.  159. 

[a]  Extent  of  Jurisdiction. — In  an 
action    in    which    the    amount    in    con- 


troversy was  within  the  exclusive  jur- 
isdiction of  the  justice  but  the  justice 
certified  the  cause  to  the  district  court 
on  the  ground  that  the  title  to  real 
estate  was  involved,  that  court  hav- 
ing found  against  the  plaintiff  on  the 
causes  pleaded  had  no  jurisdiction  to 
find  for  him  on  a  cause  not  pleaded, 
in  which  the  title  to  realty  was  not 
involved  and  which  was  exclusively 
within  the  jurisdiction  of  the  justice. 
Union  Ditch  Co.  v.  Leete,  24  Nev.  345. 
54  Pac.  724. 

88.  Missouri  Pac.  Ry.  Co.  v.  Atchi- 
son, 43  Kan.  529,  23  Pac.  610;  Mass. 
Rev.  Laws,  1902,  p.  1416,  §19. 

[a]  An  objection  that  there  was  no 
written  answer  or  pleading  interposed 
in  the  circuit  court  made  for  the  first 
time  on  appeal  from  the  circuit  court 
comes  too  late.  St.  Louis  Union  Trust 
Co.  V.  Merritt,  158  Mo,  App.  648,  658, 
139   S.   W.   824. 

[b]  An  appeal  lies  as  if  the  action 
had  been  first  brought  there.  Magoun 
V.  Lapham,  19  Pick.    (Mass.)    419. 

89.  Jewett  v.  Jewett,  6  How.  Pr. 
(N.  Y.)   185,  1  Code  Rep.  (N.  S.)  409. 

90.  Bernstein  v.  Smith,  10  Kan.  60; 
Bradner  v.  Howard,  75  N.  Y.  417; 
Bailey  v.  Stone,  41  How.  Pr.  (N.  Y.) 
346;  Glackin  v.  Zeller,  52  Barb.  (N.  Y.") 
147.  ' 

[a]  It  is  not  open  to  the  defendant 
in  answer  to  the  claim  for  costs  to  say 
that  the  case  was  in  fact  within  the 
jurisdiction  of  the  justice  as  that  the 
decision  of  the  justice  procured  on  his 
motion  is  erroneous.  Bradner  v.  How- 
ard, 75  N.  Y.  417. 

91.  Peck  V.  Culberson,  104  N.  C. 
425,  10  S.  E.  511. 

92.  Remand  where  amendment  with- 
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pleadings,'^  or  amending  the  old,®*  as  though  the  suit  had  heen  orig- 
inally brought  in  such  court.  But  it  has  been  held  that  the  parties 
cannot  amend  so  as  to  abandon  the  only  issue  which  authorized  the 
transfer.** 

Where  the  action  hefore  the  justice  is  dismissed  and  a  new  action  is 
brought  before  the  higher  court,  the  action  is  controlled  by  the  rules  of 
pleading  governing  other  actions  brought  there,'^  except  as  otherwise 
provided  by  statute,®^  which  generally  provide  that  the  plaintiff  shall 
complain  for  the  same  cause  of  action  relied  upon  before  the  justice 
only,®**  and  the  defendant  shall  rely  upon  the  same  defense.'®  Amend- 


draws  the  issue  of  title,  see  supra,  III, 
E,   3. 

93.  Mass. — Cuminge  v.  Kawson,  7 
Mass.  440.  And  see  Johnson  v.  Shed, 
21  Pick.  225;  Magoun  v.  Lapham,  19 
Pick.  419.  ^N".  H. — Janvrin  r.  Scam- 
mon,  26  N.  H.  360.  Tenn.— See  Gor- 
donsville  Milling  Co.  v.  Jones,  57  S.  W. 
630. 

[a]  Under  the  Arkansas  statute, 
neither  party  can  file  a  new  or  ad- 
ditional defense,  counterclaim  or  set- 
off. Belding  v.  Sloan,  65  Ark.  175,  45 
S.  W.  245. 

94.  Oal. — Baker  v.  Southern  Cali- 
fornia Ey.  Co.,  114  Cal.  501;  Hender- 
son V.  Allen,  23  Cal.  519.  Mass. 
Cuminge  r.  Eawson,  7  Mass.  440.  N.  H. 
Janvrin  v.  Scammon,  26  N.  H.  360. 

95.  Cal. — Santa  Cruz  v.  Santa  Cruz 
E.  Co.,  56  Cal.  143,  distinguished  in 
Baker  v.  Southern  California  Ey.  Co., 
114  Cal.  501,  46  Pac.  604.  Conn. 
Matson  v.  Meach,  1  Eoot  344.  Me. 
Copeland  r.  Bean,  9  Me.  19. 

Changing  cause  of  action  or  defense 
by  amendment,  see  generally  the  title 
"New  Cause  of  Action  or  Defense." 

96.  Jewett  r.  Jewett,  6  How.  Pr. 
(N.  Y.)  185,  1  Code  Eep.  (N.  S.)  409. 
See  Ellice  v.  Boyer,  8  Wend.  (N.  Y.) 
503. 

[a]  The  form  and  sufficiency  of  the 
pleadings  is  tested  by  the  rules  gen- 
erally governing  pleadings  in  the  su- 
preme court.  Jewett  v.  Jewett,  6  How. 
Pr.  (N.  Y.)  185,  1  Code  Eep.  (N.  S.) 
409. 

97.  See   generally   the   statutes. 

[a]  Proceedings  Subsequent  to  An- 
swer.— The  statute  of  New  York  does 
not  affect  proceedings  subsequent  to 
the  answer  in  the  higher  court,  so  that 
a  reply  to  any  new  matter  contained 
in  the  answer  is  necessary.  Jewett  f 
Jewett,  6  How.  Pr.  (N.  Y.)  185,  1 
Code  Eep.    (N.  S.)   409;   Kiddle  f.  De- 
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groot,  1  Code  Eep.  N.  S.  (N.  Y.)  202; 
Eoyce  v.  Brown,  3  How.  Pr.  (N.  Y.) 
391,  overruling  McNamara  v.  Bitely,  4 
How.  Pr.   (N.  Y.)   44,  2  Code  Eep.  42. 

98.  See  generally  the  statutes  and 
Fox  V.  Erie  Preserving  Co.,  93  N.  Y. 
54;  Jewett  v.  Jewett,  6  How.  Pr.  (N. 
Y.)  185,  1  Code  Eep.  (N.  S.)  409; 
Wilgus  V.  Wilkinson,  50  App.  Div.  1, 
63  N.  Y.  Supp.  517,  7  N.  Y.  Ann, 
Cas.  363,  affirmed,  167  N.  Y.  618,  60 
N.  E.  1122;  High  v.  Wingo,  84  S.  C. 
246,  66  S.  E.  185. 

[a]  Identity  Required. — The  plead- 
iiigs  must  be  substantially  if  not  literal- 
Iv  the  same  as  they  were  before  the 
justice.  Tuthill  v.  Clark,  11  Wend. 
(N.  Y.)  642;  Jewett  r.  Jewett,  6  How. 
Pr.  (N.  Y.)  185,  1  Code  Eep.  (N.  S.) 
409. 

[b]  The  remedy  for  a  departure  in 
the  supreme  court  from  the  pleadings 
before  the  justice  of  the  peace  is  by 
motion  to  strike  out  the  objectionable 
pleading.  Trustees  v.  MeParlan,  14  N. 
J.  L.  471;  Wilgus  v.  Wilkinson,  50 
App.  Div.  1,  63  N.  Y.  Supp.  517,  7 
N.  Y.  Ann.  Cas.  363  (citing  cases) ; 
Tuthill  V.  Clark,  11  Wend.  (N.  Y.) 
642. 

[c]  If  the  remedy  is  not  sought  in 
proper  time,  the  cause  should  be  tried 
on  the  issues  made  although  they  may 
be  different  from  those  before  the 
justice,  in  which  case  it  will  be  deemed 
an  original  suit  without  reference  to 
the  suit  before  the  justice,  either  as 
to  trial  or  costs.  Tuthill  v.  Clark,  11 
Wend.    (N.   Y.)    642. 

99.  Trustees  v.  McFarlan,  14  N.  J. 
L.  471  (the  defendant  is  confined  to 
his  plea  of  title) ;  Westervelt  r.  Mar- 
inus,  3  N.  J.  L.  693;  Marsh  v.  Berry, 
7  Cow.  (N.  Y.)  344;  Moisen  v.  Burr, 
102  App.  Div.  248,  92  N.  Y.  Supp.  435 
(holding  that  the  answer  cannot  be 
amended  in  the  county  court  so  as  to 
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ments  as  to  mattors  of  substance  cannot  be  made/  but  the  parties  may- 
perfect  their  pleadings,^  and  make  them  more  definite.^ 

S.  Foreign  Judgments.*- — There  is  no  presumption  in  law  that  a 
justice  of  the  peace  in  a  foreign  state  can  render  a  judgment  in  a 
civil  action,^  but  where  the  jurisdiction  of  a  justice  of  the  peace  in 
an  action  has  been  established,  his  judgments  are  entitled  to  the  same 
faith  and  credit  as  judgments  of  a  court  of  record.®  It  has  been 
held  that  a  justice  of  the  peace  has  no  jurisdiction  over  an  action  on 
a  foreign  judgment  even  though  the  amount  thereof  is  within  the 
jurisdictional  limit.'' 

IV.  REVIEW  OF  PROCEEDINGS  BEFORE.  —  A.  Methods  of 
Review^.  —  The  methods  of  reviewing  proceedings  before  a  justice  of 
the  peace  are  usually  prescribed  by  statute.^    Thus  reference  must  be 


set  up  a  new  defense  by  way  of  coun- 
terclaim) ;  Wilgus  V.  Wilkinson,  50 
App.  Div.  1,  63  N.  Y.  Supp.  517,  7 
N.  Y.  Ann.  Cas.  363;  Rundle  v.  Gor- 
don, 27  App.  Div.  452,  50  N.  Y.  Supp. 
353. 

[a]  Cannot  Withdra-w  Plea  of  Title. 
Wilgus  V.  Wilkinson,  50  App.  Div.  1, 
63  N.  Y.  Supp.  517,  7  N.  Y.  Ann.  Cas. 
363. 

[b]  But  he  may  plead  title  in  a 
different  person.  Phillips  i".  Kent,  20 
N.  J.  L.  686. 

As  to  remedy  for  departure,  see  pre- 
ceding note. 

1.  Fox  V.  Erie  Preserving  Co.,  93 
N.  Y.  54. 

[a]  A  new  cause  of  action  or  one 
different  from  that  alleged  below  can- 
not be  alleged.  Fox  v.  Erie  Preserv. 
Co.,  93  N.  Y.  54. 

2.  Fox  r.  Erie  Preserv.  Co.,  93  N. 
Y.  54;  Wilgus  v.  Wilkinson,  50  App. 
Div.  1,  63  N.  Y.  Supp.  517,  7  N.  Y. 
Ann.  Cas.  363. 

3.  People  ex  rel.  Proctor  v.  Albany 
C.   PI.,   19   Wend.    (N.   Y.)    123. 

4.  See  generally  the  title  "Judg- 
ments. ' ' 

5.  Willey  V.  Strickland,  8  Ind.  453; 
Huie  V.  Devore,  138  App.  Div.  677,  123 
N.  Y.  Supp.  12. 

[a]  In  an  action  on  a  judgment  (1) 
rendered  by  a  justice's  court  of  an- 
other state,  the  record  of  the  judgment 
must  show,  affirmatively,  that  the  jus- 
tice had  jurisdiction  of  the  subject- 
matter  and  parties  to  the  suit  in  which 
it  was  rendered.  Kopperl  f.  Nagy,  37 
III.  App.  23;  Bick  v.  Lanham,  123  Mo. 
App.  268,  100  S.  W.  530.  (2)  Some 
statutes  provide,  however,  that  in 
pleading  a  foreign  judgment  of  a  jus- 
tice   of    the    peace    it    is    sufficient    to 


allege  generally  that  the  judgment  was 
"duly  rendered"  and  if  the  allegation 
is  denied  in  the  answer  the  facts  con- 
ferring jurisdiction  must  be  proved  on 
trial.  Crake  v.  Crake,  18  Ind.  156; 
Draggoo  r.  Graham,  9  Ind.  212;  Willey 
V.  Strickland,  8  Ind.  453.  (3)  The 
judgment  is  conclusive  against  all  de- 
fenses which  might  have  been  made  in 
such  court.  Banister  v.  Campbell,  138 
Cal.  455,  71   Pac.  504,  703. 

Action  on  judgment  generally,  see 
svpra,  III,  N,  3,  and  16  Standard  Proc. 
360. 

Action  on  foreign  judgment,  see  16 
Standard  Proc.  386,  410. 

6.  Tomlin  r.  Woods,  125  Iowa  367, 
101  N.  W.  135;  Danemuller  v.  Burton, 
4  G.  Gr.  (la.)  445;  Gay  v.  Lloyd,  1 
G.  Gr.  (Iowa)  78,  46  Am.  Dec'  499. 
See  supra,  III,  M,  7  and  11,  and  15 
Standard  Proc.   658. 

7.  Baldwin  v.  Coyle,  7  Houst.  (Del.) 
327,  32  Atl.  15. 

8.  See  generally  the  statutes,  and 
the  following:  Ga. — Reedy  v.  Helms, 
54  Ga.  121;  Humphrey  r.  Johnson,  13 
Ga.  App.  557,  79  S.  E.  530.  la.— Doo- 
little  &  Co.  r.  Porter,  145  Iowa  383,  124 
N.  W.  ISO.  Mich.— Woodbridge  v.  Rob- 
inson, 49  Mich.  228,  13  N.  W.  527; 
Wright  V.  Russell,  19  Mich.  346.  Minn. 
Tierney  v.  Dodge,  9  Minn.  166.  Miss. 
O'Leary  v.  Harris,  50  Miss.  13.  Neb. 
Huff  V.  Arnett,  98  Neb.  420,  153  N.- 
W.  496.  N.  Y.— People  ex  rel.  Mattice 
V.  Schoharie,  2  Wend.  260.  Ore. 
Blanchard   v.  Bennett,   1    Ore.  328. 

See  the  cases  cited  infra,  this  section. 

[a]  Liberal  Construction. — (1)  Stat- 
utes relating  to  appeals  from  justice's 
courts  are  to  be  liberally  construed 
(Younghause  v.  Fingar,  63  Barb.  [N. 
Y.]   299),  (2)   and  the  right  of  appeal 

Vol.  XVIII 


174 


JUSTICES  OF  THE  PEACE 


had  to  the  statutes  to  determine  whether  or  not  an  appeal  may  be 
taken,"  and  statutes  conferring  such  right  will  generally  be  found." 
Constitutional  provisions  also  confer  the  right  of  appeal  from  justice's 


favored.      Dickinson      V.     McGuire,      1 
Ashm.   (Pa.)  47. 

9.  See  the  following:  U.  S.— Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1, 
19  Sup.  Ct.  580,  43  L.  ed.  873;  Wash- 
ington r.  Eaton,  4  Cranch  C.  C.  352,  29 
Fed.  Cas.  No.  17,228;  Howard  v.  Uni- 
ted States,  2  Cranch  C.  C  259,  12  Fed. 
Cas.  No.  6,763;  Boothe  v.  Georgetown, 
2  Cranch  C.  C.  356,  3  Fed.  Cas.  No. 
1,651.  Ala. — Patterson  v.  Grace,  1  Ala. 
264.  CaL— People  v.  Halloway,  26  Cal. 
651;  Bnrson  v.  Cowles,  25  Cal.  535. 
Colo.— Zahneu  v.  Stender,  39  Colo.  457, 
89  Pac.  793.  Conn. — Wildman  v.  Eider, 
23  Conn.  172.  Ind. — State  v.  Daly,  175 
Ind.  108,  93  N.  E.  539;  Goshen  v.  Crox- 
ton,  34  Ind.  239;  Hobbs  i".  Cowden,  20 
Ind.  310;  State  v.  Wills,  4  Ind.  App. 
38,  30  N.  E.  200.  Kan. — Kroenert  v. 
Sawyer,  87  Kan.  374,  124  Pac.  418. 
Ky. — Moser  v.  Summers,  172  Ky_  553, 
189  S.  W.  715.  La.— D'Armond  v.  Pul- 
len,  13  La.  Ann.  137.  Mass. — Bowler  f. 
Palmer,  2  Gray  553;  Edgar  v.  Dodge, 
4  Mass.  670;  Mountford  v.  Hall,  1  Mass. 
443.  Miss, — Lagrone  v.  Trice,  57  Miss. 
227;  Agnew  v.  Natchez,  9  Smed.  &  M. 
304.  Mo. — Pearce  v.  Myers,  3  Mo.  31; 
State  V.  Johnson,  108  Mo.  App.  140, 
82  S.  W.  962.  Neb.— McCormick  Har- 
vesting Mach.  Co.  r.  Scott,  89  N.  W. 
410;  Edwards  v.  Schutt,  7  Neb.  18. 
N.  H.— Ela  V.  Goss,  20  N.  H.  52.  N.  J. 
Pennsylvania  E.  E.  Co.  v.  New  Jersey 
Soc,  39  N.  J.  L.  400.  N.  Y.— People 
ex  rel.  Bendon  v.  Eensselaer  County 
Judge,  13  How.  Pr.  398;  Port  Jer- 
vis  V.  Barrett  Bridge  Co.,  45  Hun 
592,  10  N.  Y.  St.  339.  Ohio.— Martin 
V.  Armstrong,  12  Ohio  St.  548;  Wright 
V.  Munger,  5  Ohio  441.  Okla. — St. 
Louis  &  S.  F.  E.  Co.  v.  Tolbert,  148  Pae. 
128;  Maer  Mfg.  Co.  v.  Cox,  21  Okla. 
846,  97  Pac.  649.  Pa.— Sott  v.  Kelso, 
4  Watts  &  S.  278;  Com.  r.  Bennett, 
16  Serg.  &  E.  243;  Carlisle  Borough 
V.  Lifter,  16  Pa.  Co.  Ct.  85,  4  Pa.  Dist. 
230;  Appeal  of  Scott  Twp.  Poor  Dist., 
9  Pa.  Co.  Ct.  304.  Tex.— Field  v.  An- 
derson, 1  Tex.  437.  Vt. — Wynan  r. 
Hayes,  73  Vt.  24,  50  Atl.  556;  May 
V.  Jamaica,  37  Vt.  23;  Edwards  v.  Os- 
good, 33  Vt.  224;  Griswold  v.  Eutland, 
23  Vt.  324;  Gilson  v.  Gay,  10  Vt.  326; 
Penniman     v.     Eobinson,     5     Vt.     569. 
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W.  Va.— Lee  v.  Moss,  68  W.  Va.  664, 
70  S.  E.  555;  Street  v.  Parsons,  68  W. 
Va.  517,  70  S.  E.  113;  Duncan  v.  Balti- 
more &  O.  E.  Co.,  68  W.  Va.  293,  69 
S.  E.  1004,  Ann.  Cas.  1912B,  272.  Wis. 
City  of  Boscobel  v.  Bugbee,  41  Wis. 
59;  Mitchell  v.  Kennedy,  1  Wis.  511. 

As  to  right  of  appeal  generally,  see 
the  title  "Appeals." 

10.  See  generally  the  statutes,  and 
the  cases   cited   in   the  preceding  note. 

[a]  In  Michigan  to  review  objec- 
tions to  pleadings,  process  or  other 
proceedings  before  the  justice,  or  to 
test  his  jurisdiction,  the  remedy  is  by 
special  appeal,  though  other  remedies 
be  available.  Woodbridge  v.  Eobinson, 
49  Mich.  228,  13  N.  W.  527;  Fowler 
r.  Hvland,  48  Mich.  179,  12  N.  W.  26; 
Wright  V.  Eussell,  19  Mich.  346. 

[b]  In  New  Jersey  want  of  juris- 
diction may  be  raised  either  by  appeal 
or  certiorari,  but  if  the  justice  had 
jurisdiction  over  the  subject-matter  and 
lost  it  by  irregular  adjournments,  the 
objection  cannot  be  raised  upon  ap- 
peal. State  V.  Folwell,  53  N.  J.  L.  176, 
20  Atl.  1079. 

[c]  The  amount  in  controversy  (1) 
sometimes  governs  the  remedy,  whether 
it  be  by  appeal  or  certiorari.  Kirby 
V.  Martin,  4  Chand.  (Wis.)  91,  3  Pin. 
385.  See  Adler  r.  Gee,  3  Wis.  742; 
also  the  title  "Jurisdiction."  (2) 
When  an  action  is  dismissed  because 
the  amount  in  controversy  exceeded 
the  jurisdiction  of  the  justice,  certiorari 
and  not  an  appeal  is  the  proper  remedy. 
Singer  r.  Atlantic  Eice  Mills  Co.,  126 
Ga.  45,  54  S.  E.  821.  Grounds  for  is- 
suance of  certiorari  generally,  see 
■i«fra,  IV,  C,  3,  e,  and  the  title  "Cer- 
tiorari. ' ' 

[d]  Demand  for  Jury  as  Affecting 
Eight. — Where  a  statute  permits  either 
party  to  demand  a  jury  when  defend- 
ant has  appeared,  and  does  not  allow 
an  appeal  when  the  cause  was  tried 
before  the  justice  and  a  jury  when  the 
amount  involved  is  less  than  twenty 
dollars,  in  the  absence  of  an  appear- 
ance by  defendant  plaintiff  cannot  by 
demanding  and  obtaining  a  jury  fore- 
close defendant's  right  to  appeal. 
Union  Pac.  E.  E.  Co.  r.  Ellsworth  Mill 
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court.^*  Similarly,  in  the  absence  of  a  statute  so  authorizing,  certiorari 
is  not  generally  a  proper  method  of  reviewing  the  proceedings  before 
a  justice  of  the  peace. ^^  A  petition  or  writ  of  error  is  a  proper  method 
of  reviewing  such  proceedings  in  some,^^  but  not  all  jurisdictions.^* 
When  the  right  of  appeal  exists,  that  remedy  is  sometimes  exclusive. ^"^ 

In  criminal  cases,  there  is  sometimes  a  constitutional  right  to  appeal 
in  a  criminal  proceeding  before  a  justice  of  the  peace  ;^^  but  when  not 
conferred  by  the  constitution,  the  right  must  be  found  in  a  statute,  or 
there  can  be  no  appeal.^^ 

B.  Appeal  and  Error.  —  1.  Jurisdiction  of  Appellate  Court, 
a.  Oenerally.  —  Constitutional  and  statutory  provisions  for  an  ap- 
peal from  justice's  court  usually  prescribe  the  tribunal  to  which  the 
appeal  may  be  taken.^^    Usually  such  appeals  are  to  an  intermediate 


&    Elev.    Co.,    84    Kan.    604,    114    Pac. 
1050. 

As  to  waiver  of  right  of  appeal,  see 
infra,  IV,  B,  3,  b;  also  of  2  Standard 
Proc.  204  et  seq. 

11.  See  the  constitutions,  and  Cali- 
fornia F.  &  M.  Shipping  Co.  v.  Superior 
Court,   60  Cal.   305. 

[a]  Appeal  from  justice  court  a 
matter  of  right  in  such  event.  Town- 
send  V.  Timmons,  44  Ark.  482. 

12.  As  to  review  by  certiorari,  see 
infra,  IV,  C;  and  generally  the  title 
' '  Certiorari. ' ' 

13.  See  generally  the  statutes,  and 
Engles  V.  Morgenstern,  85  Neb.  51,  122 
N.  W.  688;  also  the  title  "Writ  of 
Error." 

14.  Kroenert  v.  Sawyer,  87  Kan. 
374,  124  Pac.  418,  abolished  by  pres- 
ent code. 

[a]  In  Iowa  (1)  a  decision  of  the 
justice  on  the  facts  cannot  be  reviewed 
on  error  (Lane  r.  Goldsmith,  23  Iowa 
240;  Miller  v.  O'Neal,  9  Iowa  446); 
(2)  but  errors  of  law  are  reviewable 
by  writ  of  error  and  not  by  appeal. 
Belding  v.  Torrence,  39  Iowa  516  (want 
of  jurisdiction);  Leftwick  v.  Thornton, 
18  Iowa  56.  Decisions  reviewable  gen- 
erally, see  infra,  IV,  B,  2. 

15.  Amnions  V.  Coker,  124  Tenn. 
676,  139  S.  W.  732. 

Effect  of  adequacy  of  other  remedy 
on  right  to  certiorari,  see  infra,  IV,  C, 
3,  b. 

16.  Johnson's  Case,  1  Greenl.  (Me.) 
230. 

[a]  The  right  to  trial  by  jury  con- 
fers on  a  defendant  the  right  to  ap- 
peal from  a  judgment  of  a  justice  in 
a  criminal  proceeding.  Johnson's  Case, 
1   Greenl.   (Me.)   230. 

17.  Mass.— Com.  v.  O'Neil,  6   Gray 


343.  R,  I.— State  v.  Crogan,  6  E.  I. 
40.  Vt. — Banister  v.  Wakeman,  64  Vt. 
203,  23  Atl.  585,  15  L.  E.  A.  201;  State 
r.  Little,  42  Vt.  430. 

18.  See  the  constitutions  and  the 
statutes,  and  the  following:  U.  S. 
Dennee  v.  Cromer,  114  Fed.  623,  52  C. 
C.  A.  403;  Carr  v.  Tweedy,  1  Hempst. 
287,  5  Fed.  Cas.  No.  2,440a.  Ala. 
Vaughan  v.  Seed,  7  Ala.  740;  Ex  parte 
Graham,  4  Ala.  App.  240,  57  So.  1015. 
Ark. — Wright  v.  Wooldridge,  94  Ark. 
276,  126  S.  W.  841;  Ex  parte  Anthony, 
5  Ark.  358.  Colo. — Cochrane  v.  Cowan, 
11  Colo.  610,  19  Pac.  764;  Welsh  v. 
Noyes,  10  Colo.  133,  14  Pac.  317;  Wike 
r.  Campbell,  5  Colo.  126;  Foote  v. 
Walker,  3  Colo.  339.  Fla.— Holliday  v. 
Jacksonville  &  A.  P.  E.  Co.,  6  Fla.  303; 
Otoway  r.  Devall,  6  Fla.  302;  Ex  parte 
Henderson,  6  Fla.  279.  Ga. — Stamey  v. 
Hill,  114  Ga.  154,  39  S.  E.  949;  Mc- 
Gahey  v.  Smith,  113  Ga.  604,  38  S.  E. 
955;  Kirkman  v.  Gillespie,  112  Ga.  507, 
37  S.  E.  714.  Idaho.— Nordyke  &  Mar- 
mon  Co.  V.  McConkey,  7  Idaho  562,  64 
Pac.  893.  111. — Jackson  v.  Kemble,  18 
111.  580;  Boyer  v.  Onion,  108  111.  App. 
612.  Ind.— Everett  Piano  Co.  v.  Bash, 
31  Ind.  App.  498,  68  N.  E.  329.  la. 
State  V.  Knapf,  61  Iowa  522,  16  N.  W. 
590;  Hickox  v.  Burlington,  C.  E.  &  N. 
E.  Co.,  55  Iowa  431,  7  N.  W.  645; 
Hickox  V.  Nutting,  55  Iowa  403,  7  N. 
W.  645;  State  v.  Hoag,  46  Iowa  337. 
Ky.— Searcy  v.  Switzer,  13  B.  Mon.  352; 
Jones  V.  Thompson's  Exr.,  12  Bush  394; 
Williams  v.  Wilson,  5  Dana  596;  Parks 
V.  Hulme,  3  Dana  499;  Jackson  v.  Wer- 
nert,  17  Ky.  L.  Eep.  72,  30  S.  W.  412; 
Louisville  &  N.  E.  Co.  v.  Sanders,  11 
Ky.  L.  Eep.  53;  Murphy  r.  Jett,  1 
Ky.  L.  Eep.  339.  And  see  Elledge  v. 
Wilson,  1  J.  J,  Marsh.  587.    La.— State 
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court  of  appeal,  such  as  the  district,  superior  or  circuit  court,^®  and 
not  to  the  supreme  or  hijjhest  appellate  court,^"  The  jurisdiction  of 
the  appellate  court  to  entertain  the  appeal  is  determined  by  the  law 
in  force  when  the  appeal  is  taken. ^^  And  it  is  as  a  rule  dependent  upon 
whether  the  justice  had  jurisdiction  of  the  action,"  the  appellate  jur- 


V.  Voorhies,  51  La.  Ann.  500,  25  So. 
96;  State  v.  Cullom,  49  La.  Ann.  1744, 
23  So.  253.  Mass.— Parker  v.  Page,  4 
Gray  533;  Mclniffe  v.  Wheelock,  1  Gray 
600.  Minn. — Gordon  f.  Freeman,  112 
Minn.  482,  128  N.  W.  834,  1118;  Dicker- 
man  V.  St.  Paul,  72  Minn.  332,  75  N. 
W.  591;  State  v.  Hanft,  26  Minn.  264, 
3  N.  W.  343;  McClung  v.  Manson,  25 
Minn.  374.  Miss. — Nations  v.  Lovejoy, 
77  Miss.  36,  25  So.  494;  Agnew  v.  Nat- 
chez, 9  Smed.  &  M.  104.  Mo. — Smith  v. 
Shore,  53  Mo.  273;  Watkins  v.  Finney, 
23  Mo.  48;  Meier  v.  Eichelberger,  21 
Mo.  148;  Patten  v.  Nelson,  12  Mo.  292; 
State  V.  Missouri  Pac.  R.  Co.,  10  Mo. 
App.  588,  memo.  N.  J. — Jackson  v. 
Kelly,  6  N.  J.  L.  J.  55.  N.  Y.— People 
ex  rel.  Larocque  v.  Murphy,  1  Daly  462. 
N.  C— Plummer  v.  Wheeler,  44  N.  C. 
472.  Okla.— Casner  r.  Streit,  42  Okla. 
759,  142  Pac.  1004;  Boorigie  v.  Camp, 
42  Okla.  258,  140  Pac.  1148;  Spies  v. 
Stone,  40  Okla.  542,  139  Pac.  951; 
Ewens  r.  Kilgore,  38  Okla.  196,  130  Pac. 
938;  Atchison,  T.  &  S.  F.  R.  Co.  f.  Mc- 
Farland,  SOOkla.  595, 120Pac.  559;  Gra- 
ham Paper  Co.  v.  Bartlesville  Pub.  Co., 
27  Okla.  781 ,  117  Pac.  199 ;  Farmers  ■  Mill 
&  Elev.  Co.  V.  Lewis,  29  Okla.  245,  116 
Pac.  764;  Burt  v.  Thompson,  29  Okla. 
e,  115  Pac.  1016;  Hill  r.  Hawkins,  29 
Okla.  1,  115  Pac.  1014;  Holcomb  V. 
Chicago,  R.  I.  &  P.  R.  Co.,  27  Okla. 
667,  112  Pac.  1023;  Oklahoma  Fire  Ins. 
Co.  V.  Phillip,  27  Okla.  234,  111  Pac. 
334  (all  under  constitutional  provision 
giving  county  court  appellate  jurisdic- 
tion from  judgments  of  justice  of 
peace).  Formerly  district  and  probate 
courts  had  jurisdiction  in  certain  cases. 
Canadian  Coal  Co.  v.  Eldridge,  19  Okla. 
230,  92  Pac.  151  (when  judgment  was 
by  confession  or  when  there  was  a 
jury  trial  and  the  amount  involved  was 
less  than  twenty  dollars,  appeal  was 
to  probate  court) ;  Loewen  v.  Mvers, 
18  Okla.  300,  88  Pac.  1046.  Pa.— Cum- 
berland County  V.  Deckman,  12  Pa.  Co. 
Ct.  340.  Tenn. — Cotton  v.  Dromgoole, 
3  Baxt.  229.  Tex. — Western  Union  Tel. 
Co.  V.  Fricke  (Tex.  Civ.  App.),  167  S. 
W.  6;  Gulf  T.  &  W.  Rv.  Co.  v.  Lunn 
(Tex.  Civ.  App.),  141  S.  W.  538.    Utah. 
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Salt  Lake  City  v.  Reed,  1  Utah  183. 
Va. — Valley  Turnpike  Co.  v.  Moore,  100 
Ya.  702,  42  S.  E.  675.  Wis.— Asher  v. 
Hill,  4   Wis.   214. 

[a]  That  appeal  papers  are  inad- 
vertently filed  in  the  wrong  court  does 
not  give  the  court  in  which  they  are 
filed  jurisdiction;  nor  will  jurisdiction 
be  conferred  on  that  court  by  the  sub- 
sequent joinder  of  issue  on  the  appeal. 
Natenberg  v.  Solak,  174  HI.  App.  443, 
wherein  the  appeal  bond  recited  that 
an  appeal  was  taken  to  the  superior 
court  and  the  papers  were  inadvertent- 
ly filed  in  the  circuit  court.  See  also 
Wadhams  v.  Hotchkiss,  80  HI.  437. 

[b]  When  an  appeal  may  he  taken 
to  one  of  two  courts,  the  one  first  ac- 
quiring jurisdiction  retains  it,  and  such 
aggrieved  parties  as  may  desire  to  ap- 
peal must  take  an  appeal  to  that  court. 
Aldrich   v.   Polo,  8   HI.   App.  45. 

[c]  When  a  city  lies  partly  In  two 
counties  an  appeal  may  be  taken  from 
a  justice  in  that  city  to  the  district 
court  of  either  county.  Minneapolis 
Threshing  Mach.  Co.  v.  Voigt,  63  Minn. 
145,  65  N.  W.  261;  Falk  v.  Goldberg, 
45  Wis,  94. 

19.  See  the  statutes,  and  generally 
the  cases  cited  in  the  preceding  note. 

20.  Hallidav  v.  Jacksonville,  etc.  R. 
Co.,  6  Fla.  303;  Otoway  v.  Devall,  6 
Fla.  302. 

21.  State  V.  Third  Judicial  District 
Court  Salt  Lake  County,  32  Utah  418, 
91  Pac.  133. 

22.  Ark.— Ft.  Smith  Paper  Co.  f. 
Templeton,  113  Ark.  490,  168  S.  W. 
1092;  Wright  V.  Wooldridge,  94  Ark. 
276,  126  S.  W.  841;  Little  Rock  Brick 
Wks.  V.  Hoyt,  87  Ark.  313,  112  S.  W. 
880;  Woolverton  v.  Freeman,  77  Ark. 
234,  91  S.  W.  190;  Whitesides  v.  Ker- 
shaw, 44  Ark.  377;  Collins  v.  Woodruff, 
9  Ark.  463;  Fitzgerald  r.  Beebe,  7  Ark. 
305,  46  Am.  Dec.  285.  See  Morgan 
V.  St.  Louis,  L  M.  &  S.  Rv.  Co.,  106 
Ark.  74,  152  S.  W.  1023.  Colo.— Patrick 
r.  Brown,  36  Colo.  298,  85  Pac.  325; 
Rosengrave  v.  Clelland,  16  Colo.  App. 
474,  66  Pac.  448;  Robinson  v.  Compher, 
13  Colo.  App.  343,  57  Pac.  754.  Del. 
Barr  v.  Logan,  5  Harr.  52.    Oa. — South- 
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era  Rwy.  Co.  v.  Born  Steel  Range  Co., 
122  Ga.  658,  50  S.  E.  488;  McHenry 
t.  Mays,  110  Ga.  299,  34  S.  E.  1010; 
Berger  v.  Saul,  109  Ga.  240,  34  S.  E. 
1036;  Moon  v.  Starnes,  17  Ga.  App.  679, 
87  S.  E.  1091;  Roper  v.  Keown,  17  Ga. 
App.  32,  86  S.  E.  96;  Timmons  v. 
Mathis,  9  Ga.  App.  713,  72  S.  E.  279; 
Western  Union  Tel.  Co.  v.  Cooper,  2 
Ga.  App.  376,  58  S.  E.  517.  111.— Peo- 
ple V.  Skinner,  13  HI.  287,  54  Am. 
Dec.  432;  Hough  v.  Leonard,  12  111. 
456;  G.  B.  Hemmingway  Co.  v.  Keagle, 
181  111.  App.  5;  Nigh  v.  Dovel,  84  111. 
App.  228.  Ind. — Second  Nat.  Bank  of 
Richmond  v.  Hutton,  81  Ind.  101; 
Doyle  V.  State,  61  Ind.  324;  Jolly  t;. 
Ghering,  40  Ind.  139;  Ward  v.  Perry, 
60  Ind.  App.  1,  109  N.  E.  936;  Prather 
V.  Brandon,  44  Ind.  App.  45,  88  N.  E. 
700;  Goodwins  v.  Barnett,  2  Ind.  App. 
16,  28  N.  E.  115.  la.— Orchard  v.  Kirk, 
156  Iowa  374,  136  N.  W.  666;  Baily 
V.  Birkhofer,  123  Iowa  59,  98  N.  W. 
594;  McMeans  v.  Cameron,  51  Iowa 
691,  49  N.  W.  856.  Kan.— Parker  Grain 
Co.  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  70 
Kan.  168,  78  Pac.  406;  Sims  v.  Ken- 
nedy, 67  Kan.  383,  73  Pac.  51;  Berrotb 
v.  McElvain,  41  Kan.  269,  20  Pac.  850; 
Wagstaff  V.  Challiss,  31  Kan.  212,  3 
Pac.  631.  E[y. — Stephens  v.  Boswell, 
2  J.  J.  Marsh.  29.  See  Fleming  V. 
Limebaugh,  2  Mete.  265;  McKitrick  v. 
Peter,  5  Dana  587.  Mass. — Jordan  v. 
Dennis,  7  Mete.  590.  Mich. — Sheldon 
V.  Sullivan,  45  Mich.  324,  7  N.  W.  900. 
Miss. — Adams  v.  Fidelity  Mut.  Life 
Ins.  Co.,  94  Miss.  433,  49  So.  119;  Du- 
four  V.  Chapotel,  75  Miss.  656,  23  So. 
387;  Stier  v.  Surget,  10  Smed.  &  M. 
154;  Crapoo  v.  Town  of  Grand  Gulf,  9 
Smed.  &  M.  205.  Mo. — Graves  v.  Metro- 
politan Life  Ins.  Co.  (Mo.  App.),  179 
S.  W.  947;  Trapp  v.  Mersman,  183  Mo. 
App.  512,  167  S.  W.  612;  Guhman  V. 
Dunaway,  183  Mo.  App.  659,  167  S.  W. 
598;  Bucholz  v.  Metropolitan  Life  Ins. 
Co.,  176  Mo.  App.  464,  158  S.  W.  451; 
St.  Louis  Union  Tr.  Co.  v.  Merritt, 
158  Mo.  App.  648,  139  S.  W.  824;  John- 
son V.  Stephens,  107  Mo.  App.  629,  82 
S.  "W.  192;  Brownfield  v.  Thompson,  96 
Mo.  App.  340,  70  S.  W.  378;  Reinhardt 
V.  Varney,  72  Mo.  App.  646.  Mont. 
Oppenheimer  v.  Regan,  32  Mont.  110,  79 
Pac.  695;  Shea  v.  Regan,  29  Mont.  308, 
74  Pac.  737.  And  see  Jenkins  v.  Car- 
roll, 42  Mont.  302,  112  Pac.  1064.  Neb. 
Stone  V.  Blanchard,  87  Neb.  1,  126  N. 


W.  766;  Jacobson  v.  Lynn,  54  Neb.  794, 
75  N.  W.  243.  Nev.- Phillips  v.  Snow- 
den  Placer  Co.,  160  Pac.  786;  Bancroft 
t'.  Pike,  33  Nev.  53, 110  Pac.  1;  Fitchett 
V.  Henley,  31  Nev.  326,  102  Pac.  865,  104 
Pac.  1060.  N.  C— McLaurin  v.  Mc- 
lutyre,  167  N.  C.  350,  83  S.  E.  627; 
Moore  v.  Wolfe,  122  N.  C.  711,  30  S. 
E.  120;  Durham  Fertilizer  Co.  v.  Marsh- 
burn,  122  N.  C.  411,  29  S.  E.  411,  65 
Am.  St.  Rep.  708.  N.  D.— Vidger  r. 
Nolin,  10  N.  D.  353,  87  N.  W.  593. 
Ohio.— Nichol  v.  Patterson,  4  Ohio  200. 
Okla. — Matheny  v.  Bank  of  Nashville, 
160  Pac.  92;  Hesser  v.  Johnson,  13 
Okla.  747,  76  Pac.  181;  Hesser  v.  John- 
eon,  13  Okla.  53,  74  Pac.  320;  Vowell 
V.  Taylor,  8  Okla.  625,  58  Pac.  944. 
Pa. — Moreland  Twp.  v.  Gordner,  109 
Pa.  116;  Bunce  v.  Stanford,  27  Pa. 
265;  Wright  f.  Guy,  10  Serg.  &  R.  227; 
Birkhead  v.  Ward,  35  Pa.  Super.  235. 
Tex.— Houston  &  T.  C.  Rv.  Co.  v.  Lew- 
is (Tex.  Civ.  App.),  185  S.  W.  593; 
St.  Louis  S.  W.  Ry.  Co.  v.  Berry  (Tex. 
Civ.  App.),  177  S.  W.  1187;  Dromgoole 
V.  Epstein  (Tex.  Civ.  App.),  173  S.  W. 
1006;  Willett  v.  Herrin  (Tex.  Civ. 
App.),  161  S.  W.  26;  Crowdus  v.  Kahn 
Tailoring  Co.  (Tex.  Civ.  App.),  136 
S.  W.  J 136;  Kelley  v.  Stevens  (Tex. 
Civ.  App.),  136  S.  W.  94;  Maples  v. 
MacNelly  (Tex.  Civ.  App.),  133  S.  W. 
893;  Wilder  v.  Texas  Central  Ry.  Co. 
(Tex.  Civ.  App.),  131  S.  W.  607;  Heard 
f.  Conly  (Tex.  Civ.  App.),  50  S.  W. 
1047.  Utah.— State  ex  rel.  Gallagher  v. 
Third  Judicial  Dist.  Ct.,  36  Utah  68, 
104  Pac.  750.  Vt.— Whitcomb  v.  Rood, 
20  Vt.  49.  Wis.— Miltimore  v.  Hoffman, 
125  Wis.  558,  104  N.  W.  841;  Cooban 
1-.  Bryant,  36  Wis.  605;  Felt  t:  Felt, 
19  Wis.  193;  Barker  v.  Baxter,  1  Pin. 
407.  W.  Va. — Richmond  v.  Henderson, 
4S  W.  Va.  389,  37  S.  E.  653. 

As  to  presumptions  as  to  jurisdiction 
of  justice,  see  infra,  II,  B,  1,  c. 

Conferring  jurisdiction  by  consent, 
see  infra,  IV,  B,  1,  b. 

[a]  The  appellate  court  has  the 
right  to  detennine  its  own  jurisdiction 
(1)  from  the  facts.  State  r.  Shields, 
237  Mo.  329,  141  S.  W.  585.  (2)  Such 
question  may  be  determined  in  the  ac- 
tion and  cannot  be  determined  upon 
a  petition  for  a  mandamus  to  compel 
the  justice  to  issue  an  execution  not- 
withstanding the  appeal.  People  v. 
Huntoon,  71  111.  536. 

[b]  Distinction   Between   Want   of 
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isdiction  being  derivative  and  hence  no  greater  than  the  jurisdiction 
of  the  justice  of  the  peace." 


Jurisdiction  of  the  Person  and  of  the 
Subject  Matter. — When  the  justice  is 
without  jurisdiction  of  the  subject- 
matter  his  judgment  is  void  and  the 
appellate  court  will  on  application  dis- 
miss the  action,  but  if  the  justice 
merely  failed  to  obtain  jurisdiction  of 
the  defendant,  the  circuit  court  should 
summon  him,  the  cause  standing  in  the 
circuit  court  as  if  the  justice  had  set 
aside  the  judgment.  Louisville  &  N.  E. 
Co.  V.  Sanders,  11  Ky.  L.  Kep.  53.  But 
see  Durham  Fertilizer  Co.  v.  Marsh- 
turn,  122  N.  C.  411,  29  S.  E.  411,  65 
Am.  St.  Rep.  408,  that  appellate  court 
cannot  issue  process  to  bring  a  party 
into  court. 

[c]  The  jurisdiction  of  the  justice 
must  be  shown  by  the  transcript. 
Downing  v.  Florer,  4  Colo.  209;  Barr 
V.  Logan,  5  Harr.  (Del.)  52;  Iba  v. 
Hannibal  &  St.  J.  R.  R.  Co.,  45  Mo. 
469.  See  also  infra,  IV,  B,  11,  b,  (III), 
(B). 

[d]  Waiver  of  Irregularity.— When 
the  justice  obtained  jurisdiction  the 
appellate  court  will  retain  jurisdiction 
when  the  defendant  waived  the  ir- 
regularity by  which  the  lower  court  ob- 
tained jurisdiction.  Benchoff  v.  Steph- 
enson (Tex.  Civ.  App.),  72  S.  W.  106. 
And  see  Ball  v.  Chase  (Tex.  Civ.  App.), 
49  S.  W.  934. 

[e]  Scope  of  Inquiry. — Averments 
in  a  supplemental  petition  filed  by 
plaintiff  in  answer  to  defendant's  plea 
to  the  jurisdiction  first  filed  in  the 
appellate  court  will  not  be  considered 
in  determining  the  jurisdiction  of  the 
appellate  court.  Standley  v.  Currey 
(Tex.  Civ.  App.),  161  S.  W.  416. 

[f ]  Effect  of  Affidavit  of  Prejudice. 
When  upon  the  filing  of  an  affidavit 
of  prejudice,  the  justice  is  required  to 
transfer  the  cause,  the  filing  of  such 
an  affidavit  does  not  deprive  the  justice 
of  jurisdiction;  his  failure  to  make  the 
transfer  being  merely  error,  and  on  ap- 
peal after  a  trial  before  him,  the  ap- 
pellate court  may  try  the  cause  de 
novo.  State  v.  Morgan,  44  Utah  224, 
140  Pac.  218,  Ann.  Cas.  1916D,  1279. 

fgl  The  question  as  to  jurisdiction 
of  the  appellate  court  to  tr%'  the  cause 
may  be   raised  by  a   motion  to   quash 

Vol.  xvni 


the  proceedings,  and  an  appeal  may  be 
taken  from  the  order  overruling  the 
motion.  Josselson  v.  Sonneborn,  110 
Md.  546,  73  Atl.  650. 

[h]  When  upon  demurrer  the  equity 
features  of  a  complaint  before  a  justice 
are  eliminated,  and  there  remains  a 
cause  of  action  of  which  the  justice 
had  jurisdiction,  the  appellate  court 
has  jurisdiction  of  an  appeal  from  a 
judgment  on  the  merits,  notwithstand- 
ing the  complaint  originally  asked  for 
some  relief  which  was  without  the  jus- 
tice's jurisdiction.  Anderson  V.  Red 
Metal  Mining  Co.,  36  Mont.  312,  93 
Pac.  44. 

[i]  Where  a  defendant  moves  for 
the  consolidation  of  three  suits,  in  two 
of  which  the  cause  of  action  was  not 
filed,  and  pleads  to  and  defends  the 
consolidated  suit,  still  the  justice  is  re- 
stricted to  the  cause  of  action  filed, 
and  so  is  the  circuit  court  on  appeal 
taken  from  the  justice's  judgment. 
Everett  v.  Clements,  9  Ark.  478. 

23.  See  the  following:  Ark.— Hoye 
Coal  Co.  V.  Colvin,  83  Ark.  528,  104 
S.  W.  207;  Woolverton  v.  Freeman,  77 
Ark.  234,  91  S.  W.  190.  lU.— Jarrett 
r.  Mclntyre,  134  111.  App.  581.  Kan. 
Wagstaff  V.  Challiss,  31  Kan.  212,  1 
Pac.  631.  Mo. — Trapp  v.  Mersman,  183 
Mo.  App.  512,  167  S.  W.  612;  Guhman 
V.  Dunaway,  183  Mo.  App.  659,  167 
S.  W.  598;  Sanders  v.  Selleck,  ]65  Mo. 
App.  392,  147  S.  W.  134;  Snyder  v. 
Crutcher,  137  Mo.  App.  121,  118  S.  W. 
489;  Saunders  v.  Scott,  132  Mo.  App 
209,  111  S.  W.  874;  Eisenberg  v.  North- 
western Turn  &  Liederkranz  Assn.,  70 
Mo.  App.  436;  Kellogg  v.  Linger,  60 
Mo.  App.  571.  Mont. — Mettler  f. 
Adamson,  38  Mont.  198,  99  Pac.  441. 
N.  0. — McLaurin  v.  Mclntvre,  167  N. 
C.  350,  83  S.  E.  627;  Stacey  CheesP 
Co.  V.  Pipkin,  155  N.  C.  394,  71  S.  E. 
442;  Love  v.  Huffines,  151  N.  C.  378, 
66  S.  E.  304.  Okla. — Hesser  v.  John- 
son, 13  Okla.  53,  747,  74  Pac.  320,  7fi 
Pac.  181.  Tex.— Pecos  &  N.  T.  Ry. 
Co.  V.  Canyon  Coal  Co.,  102  Tex.  478, 
119  S.  W.  294;  Lewis  v.  Warren  &  C. 
P.  Ry.  Co.  (Tex.  Civ.  App.),  97  S.  W. 
104. 

Compare,  however,  infra,  TV,  B,  1,  b. 
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As  Dependent  Upon  Amount  in  Controversy. —  This  subject  is  fully 
treated  elsewhere  in  this  work.^* 

b.  Conferring  hy  Consent.  —  Contrary  to  the  usual  rule  that  the 
jurisdiction  of  the  appellate  court  is  dependent  upon  whether  the  jus- 
tice had  jurisdiction  of  the  action,-"^  there  are  authorities  to  the  effect 
that  although  the  justice  was  without  jurisdiction  of  the  subject-mat- 
ter, the  jurisdiction  of  the  appellate  court  is  not  defeated  where  the 
cause  is  presented  without  objection  for  a  trial  de  novo  therein,  and 
the  appellate  court  has  original  jurisdiction  in  such  cases.^'  It  is 
otherwise,  however,  where  the  appellate  court  does  not  have  original 
jurisdiction  of  the  subject-matter  of  the  action."  And  there  are  au- 
thorities to  the  effect  that  where  the  justice  has  no  jurisdiction,  the 
appellate  court  has  none  although  both  parties  consent  to  the  appeal. ^^ 
Where  the  justice  has  jurisdiction  of  the  subject-matter  of  the  suit,  on 
the  other  hand,  jurisdiction  of  the  person  may  be  conferred  in  the  ap- 
pellate court  by  consent.^^  Jurisdiction  cannot  be  conferred  upon  an 
appellate  court  by  consent  in  a  case  in  which  there  is  no  appeal  from 
the  justice  court  ;^°  nor  in  a  case  in  which  the  appellate  court  has  no 
original  jurisdiction  and  which  is  not  properly  brought  before  it  so  as 
to  invoke  its  appellate  jurisdiction.'^ 

e.  Presumption  of  Jurisdiction.  —  Though  no  presumption  of  juris- 
diction in  the  justice  will  be  indulged,^^  when  an  appeal  is  taken  there- 
from, a  presumption  then  attaches  that  the  appellate  court  has  juris- 
diction of  the  cause,  which  continues  until  the  contrary  appears.^^ 


24.  See  2  Standard  Proc.  185,  et 
seq.,  and  the  title   "Jurisdiction." 

25.  See  supra,  IV,  B,  1,  a. 

26.  Ala. — Vaughan  v.  Eobinson,  20 
Ala.  229.  Cal. — De  Jarnatt  v.  Marquez, 
132  Cal.  700,  64  Pac.  1090.  Colo. 
Kurtze  v.  McCord,  1  Colo.  164.  Ind. 
See  Wall  v.  Albertson,  18  Ind.  145. 
Minn.— Lee  v.  Parrett,  25  Minn.  128. 
Ohio.— Wilson  v.  Wilson,  30  Ohio  St. 
365;  Bisher  v.  Eiehards,  9  Ohio  St.  495. 

See  also  Smith  v.  Maberry,  61  Ark. 
515,  33  S.  W.  1068;  State  Nat.  Bank 
of  Oklahoma  City  v.  Wood,  43  Okla. 
251,  142   Pac.   1002. 

[a]  In  the  absence  of  a  plea  '  in 
abatement  the  action  may  be  treated 
aa  if  it  originated  in  the  circuit  court. 
Anderson  v.  Winton,  136  Ala.  422,  34 
So.  962. 

27.  Little  V.  Fitts,  33  Ala.  343. 

28.  Ga. — Watson  v.  Pearre,  110  Ga. 
320,  35  S.  E.  316.  Ind.— Horton  v. 
Sawyer,  19  Ind.  587.  la. — Porter  v. 
Welsh,  117  Iowa  144,  90  N.  W.  582. 
Mont. — Jenkins  v.  Carroll,  42  Mont. 
302,  112  Pac.  1064.  Neb.— Babby  v. 
Musser,  64  Neb.  175,  89  N.  W.  742; 
Ettenheimer  v.  Wallman,  63  Neb.  647, 
88  N.  W.  859;  Selleck  f.  Feeney,  2  Neb. 


(Unof.)  739,  89  N.  W.  1003.  N.  C. 
See  Love  v.  Huffines,  151  N.  C.  378,  66 
S.  E.  304. 

See  also  supra,  IV,  B,  1,  a. 

[a]  When  the  amount  in  contro- 
versy was  in  excess  of  the  jurisdiction 
of  the  justice  of  the  peace,  consent 
will  not  confer  jurisdiction.  Ind. 
Horton  v.  Sawyer,  59  Ind.  587.  Mo. 
Vance  v.  McHugh,  187  Mo.  App.  708, 
173  S.  W.  80.  Pa.— Collins  v.  Collins, 
37  Pa.  387.  But  see  Lee  v.  Parrett,  25 
Minn.  128. 

29.  Flannery  v.  Trainor,  13  Colo. 
App.  290,  57  Pac.  189;  Stacy  Fruit  Co. 
V.  McClellan,  25  N.  D.  449,  142  N.  W. 
44. 

30.  Dodd  V.  Cady,  1  Minn.  289. 

31.  Woodruff  V.  Bass,  67  Tex.  298, 
3  S.  W.  48. 

32.  See  supra,  II. 

33.  Kellogg  V.  Linger,  60  Mo.  App. 
571. 

[a]  Jurisdiction  Must  Affirmatively 
Appear. — "When  jurisdiction  of  thia 
court  on  appeal  is  by  express  pro- 
vision of  the  statute  dependent  upon 
the  fact  that  a  counterclaim  was  made 
before  and  disallowed  or  defaulted  by 
the   tribunal   appealed   from,   the   fact 
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2.  What  Decisions  Are  Appealable.  —  a.  Form  and  Sufficiency  of 
Judgment  Generally.  —  No  particular  form  is  required  to  make  the 
finding  of  a  justice  an  appealable  judgment,  provided  it  is  final  and 
the  party  against  whom  it  may  be  entered  is  subjected  to  injury  there- 
by.^*  Irregularities  in  the  form  of  the  judgment  will  not  affect  the 
right  of  appeal  therefrom. ^^  Indeed,  when  there  is  a  trial  de  novo  on 
appeal,  it  is  immaterial  whether  the  judgment  of  the  justice  was  valid 
or  invalid,  provided  it  appears  that  the  justice  had  jurisdiction  of  the 
person  and  of  the  subject-matter.-'"'  An  appeal  will  lie  even  from  a 
void  judgment,^''  although  this  is  denied  by  some  authorities.^^ 

"When  an  order  granting  a  new  trial  is  set  aside  and  a  new  judgment 
rendered,  the  appeal  is  from  the  new  judgment,  and  not  from  the  order 
setting  aside  the  granting  of  the  new  trial.^"  So  also  when  a  judgment 
is  set  aside  as  a  nullity  and  after  notice  to  defendant  another  judg- 
ment is  rendered,  the  appeal  may  be  taken  therefrom.*" 


of  a  disallowance  or  lopping  off  of 
such  a  claim  must  be  disclosed  by  the 
record,  either  in  the  form  of  an  affirm- 
ative statement  to  that  effect,  or  by 
statements  in  the  record  from  which 
such  fact  may  be  conclusively  de- 
duced." Fanning  v.  Miller,  4  Boyce 
(Del.)    527,   89   Atl.  737. 

34.  111.— Kimball  v.  Riter,  25  Til.  276. 
Ind. — Brewer  v.  Murray,  7  Blackf.  567. 
la.— Lavalle  v.  Badgly,  33  Iowa  155; 
Moore  v.  Manser,  9  Iowa  47.  Mo. 
Workman  v.  Taylor,  24  Mo.  App.  550. 
N.  y.— O'Reilly  v.  Block,  23  N.  Y. 
Supp.  670. 

Necessity  for  final  decision,  see 
infra,  IV,  B,  2,  b. 

35.  Todhunter  v.  Marshall,  32  Ind. 
96;  Hughes  v.  Chicago,  I.  &  L.  Ry.  Co., 

50  Ind.  App.  278,  98  N.  E.  317.  See 
Rains  v.  Reasonover,  46  Tex.  Civ.  App. 
290,  102  S.  W.  176. 

36.  Minn. — Finke    v.    Lukensmeyer, 

51  Minn.  252,  53  N.  W.  546.  Mo. 
Matlock  V.  King,  23  Mo.  400;  Stephen- 
son V.  Jones,  84  Mo.  App.  249.  Neb. 
Hoyt  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 
129  N.  W.  292.  N.  Y.— O'Reilly  v. 
Block,  23  N.  Y.  Supp.  670.  Tex.— Gulf 
T.  &  W.  Ry.  Co.  V.  Lunn  (Tex.  Civ. 
App.),  141  S.  W.  538. 

See  also  Hughes  v.  Chicago,  I.  &  L. 
Ry.  Co.,  50  Ind.  App.  278,  98  N.  E. 
317;  Baldwin  v.  Runyon,  8  Ind.  App. 
344,  35  N.  E.  569,  and  2  Standard 
Proc.  151. 

[a]  Refusal  To  Change  Venue  Does 
Not  Oust  Jurisdiction. — The  erroneous 
refusal  to  grant  a  change  of  venue 
does  not  oust  the  justice  of  jurisdic- 
tion so  as  to  make  a  judgment  rendered 
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void;  such  judgment  is  voidable  only 
and  subject  to  correction  on  appeal. 
Wrought  Iron  Range  Co.  v.  Leach,  32 
Okla.  706,  123  Pac.  419. 

37.  Ga. — Martin  v.  Mundy,  17  Ga. 
App.  699,  87  S.  E.  1092.  Ind.— Palmer 
f.  Fuller,  22  Ind.  115.  La.— Chatham 
Drug  Co.  V.  Anders,  137  La.  1081,  69 
So.  845.  N.  J. — Barclay  v.  Brabston,  49 
N.  J.  L.  629,  9  Atl.  769;  Williamson 
V.  Middlesex  County  Judges,  42  N.  J. 
L.  386.  N.  Y. — Giliingham  v.  Jenkins, 
40  Hun  594,  2  N.  Y.  St.  300. 

38.  la. — Guthrie  v.  Humphrey,  7 
Iowa  23.  Mich. — Harrison  v.  Sager,  27 
Mich.  476.  Mo. — Nenno  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  105  Mo.  App.  540,  80 
S.  W.  24.  Tex.— Parker  v.  Watt  (Tex. 
Civ.  App.),  178  S.  W.  718,  appeal  from 
judgment  void  because  in  excess  of 
justice's  jurisdiction  must  be  dis- 
missed. Compare  Galveston,  H.  &  S.  A. 
R.  Co.  V.  McTiegue,  1  White  &  W.  Civ. 
Cas.,   §457. 

See  generally  2  Standard  Proc.  151. 

39.  Tarpy  v.  Crutchfield,  38  Ind.  58. 
[a]     But    when    by    consent    of    the 

parties  defendant  withdraws  his  motion 
for  a  new  trial,  though  plaintiff  on  the 
hearing  of  the  motion  consented  to  the 
new  trial,  the  ruling  on  the  motion  is 
withdrawn  with  the  withdrawal  of  the 
motion,  and  the  original  judgment  is 
left  in  force  from  which  an  appeal 
may  be  taken  by  plaintiff  though  de- 
fendant pays  the  judgment.  White  v. 
Griffey,  32  Ind.  97. 

That  order  granting  a  new  trial  is 
not  appealable,  see  infra,  IV,  B,  2, 
b,  (I),  note  46,  \e]. 

40.  Semple  &  Birge  Mfg.  Co.  V. 
Thomas,  10  Mo.  App.  457. 
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Entry  of  judgment  is  sometimes  required  before  an  appeal  can  be 
taken,"  and  an  appeal  will  not  lie  where  there  is  nothing  but  the  find- 
ing of  the  justice,  without  judgment  having  been  entered  thereon;*^ 
but  this  is  not  always  the  case,*^  the  verdict  of  the  jury  being  in  legal 
effect  a  judgment  sufficient  to  support  an  appeal,  where  no  formal 
judgment  has  been  entered  by  the  justice.** 

b.  Final  Decisions.  —  (I.)  In  General.  —  As  a  general  rule,  only 
final  decisions  of  the  justice  are  the  subject  of  appeal;*^  an  interlocu- 


41.     lU.— Church  v.  Stunkard,  101  HI, 
App.  148.     N.  Y. — Lewis  v.  Hoffman,  5 
Civ.     Proc.     141.       Tex. — Hollinger     v. 
Hancock   (Tex.   Civ.  App.),   152   S.  W. 
238;  Brown  v.  McClendon,  56  Tex.  Civ. 
App.    551,    121    S.    W.     903.       Compare 
Rains  v.  Reasonover,  46  Tex.  Civ.  App. 
290,  102  S.  W.  176. 
See  generally  2  Standard  Proc,  165. 
[a]     "The  only  question  involved  in 
this  case  is  whether  an  appeal  may  be 
prosecuted  from  the  verdict  of  a  jury 
before  a   justice   of   the   peace.    .     .    . 
The  statute  only  provides  that  appeals 
may  be  taken  from  judgments  rendered 
by   justices    and  not  from    verdicts    of 
juries  in  cases  tried  before  them.     No 
formal  words  are  required  of  a  justice 
in  entering  a  judgment,  but  it  is  neces- 
sary that  some  kind  of  a  judgment  be 
entered;   otherwise  there  is  nothing  to 
appeal  from,  and  the  court  appealed  to 
acquires  no  jurisdiction  of  the  case." 
Church  V.  Stunkard,  101   HI.  App.  148. 

[b]  Sufficient  Entry, — Judgment  en- 
try as  follows:  "Motion  sustained,  and 
judgment  entered  in  favor  of  the  claim- 
ant for  the  property  attached.  Costs 
of  suit  taxed  against  plaintiff,"  is  suifi- 
eient  to  support  an  appeal.  Sloan  v. 
Hudson,  119  Ala.  27,  24  So.  458.  See 
also  Hunter  v.  Kiarcher,  8  S.  D.  554, 
67   N.   W.   621. 

[c]  Irregularity  In  entering  the 
judgment  will  not  prevent  an  appeal. 
American  Cotton-Bale  Imp.  Co.  v.  Fors- 
gard  (Tex.  Civ.  App.),  47  S.  W.  475. 

[d]  Omission  of  the  word  "judg- 
ment" from  the  entry  does  not  pre- 
vent an  appeal  if  it  shows  that  a  judg- 
ment is  in  fact  entered.  Bulfer  v.  Kil- 
day   (Iowa),  78  N.  W.  817. 

42.  Butt  V.  Herndon,  36  Kan.  370, 
13  Pac.  580;  Denslow  v.  Dodendorf,  47 
Neb.  328,  66  N.  W.  409.  See  Daniels 
r.  Tibbetts,  16  Neb.  666,  21  N.  W.  454; 
Riddle  v.  Yates,  10  Neb.  510,  7  N.  W. 
289;  Nichols,  Shepard  &  Co.  v.  Hail, 
5  Neb.  194.  Compare  Stowers  v.  Mil- 
ledge,  1  Iowa  150,  63  Am.  Dec.  434. 


43.  Huff  V.  Whitner,  Manry  &  Co., 
8  Ga.  App.  25,  68  S.  E.  463;  Stephen- 
son V.  Jones,  84  Mo.  App.  249.  See 
also  the   eases  cited  in  the  next  note. 

44.  Ark. — Turner  v.  Harrison,  43 
Ark.  233.  Cal.— Montgomery  v.  Supe- 
rior Court,  68  Cal.  407,  9  Pac.  720. 
Dak. — Porter  v.  Parker,  4  Dak.  397,  33 
N.  W.  70.  Mo.— Stemmons  v.  Carey, 
57  Mo.  222;  Hazeltine  v.  Reusch,  51 
Mo.  50;  Morse  v.  Brownfield,  27  Mo. 
224;  Rutherford  v.  Wim,  3  Mo.  14; 
Giett  V.  McGannon  Merc.  Co.,  74  Mo. 
App.  209.  N.  Y.— Stephens  v.  Santee. 
49  N.  Y.  35. 

[a]  Entry  of  Judgment  After  Tak- 
ing Appeal.— Though  an  appeal  lies 
only  from  a  final  judgment,  the  fail- 
ure to  enter  judgment  on  a  verdict, 
will  not  divest  the  appellate  court  of 
jurisdiction,  as  the  docket  of  the  jus- 
tice and  the  transcript  may  be  amended 
so  as  to  correct  the  error,  and  the 
appellate  court  has  at  least  jurisdiction 
from  the  time  of  the  amendment. 
Awad  V.  Shouse,  33  Okla.  56,  124  Pac. 
26. 

45.  Ala.  —  Francis-Chenoweth  Hdw. 
Co.  V.  Bailey,  104  Ala.  566,  18  So.  10; 
Little  V.  Fitts,  33  Ala.  343;  Wyatt  v. 
Judge,  7  Port.  37.  Ark.— Cathey  v. 
Bowen,  70  Ark.  348,  68  S.  W.  31; 
Adams  v.  Thompson,  12  Ark.  670.  Colo'. 
Zahnen  v.  Stender,  39  Colo.  457,  89  Pac. 
793.  Conn. — Denton  v.  Danbury,  48 
Conn.  368;  Russell  v.  Monson,  33  Conn. 
506.     D.  C— United  States  v.  Barnard, 

24  App.  Cas.  8.     111.— Kimball  v.  Riter, 

25  111.  276.  Ind.— Tarpy  v.  Crutchfield, 
38  Ind.  58;  Brewer  v.  Murray,  7  Blackf.  • 
567;  Creekpaum  v.  Templeton,  5  Blackf. 
583.  la. — Hodge  v.  Ruggles,  36  Iowa 
42;  Griffin  v.  Moss,  3  Iowa  261;  Stow- 
ers V.  Milledge,  1  Iowa  150,  63  Am. 
Dec.  434;  Brown  v.  Scott,  2  6.  Gr. 
454;  Kimble  v.  Riggin,  2  G.  Gr.  245. 
Kan. — Cunningham  v.  Kansas  City,  Ft. 
S.  &  M.  Ry.  Co.,  60  Kan.  268,  56  Pac. 
502;  Butt  V.  Herndon,  36  Kan.  370,  13 
Pac.  580;   Reedy  v.  Gift,  2  Kan.  392; 
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tory  order  or  jiidgment  is  not  generally  appealable,^"  though  by  some 
statutes,  appeals  are  permitted  from  rulings  that  do  not  finally  dispose 
of  the  action.*^    But  any  judgment  or  order,  irrespective  of  its  form, 


Stacher  v.  Eoekhill,  7  Kan.  App.  491, 
54  Pac,  286;  Day  v.  First  National 
Bank,  6  Kan.  App.  821,  49  Pac.  691; 
Fultz  V.  Neal,  3  Kan.  App.  612,  45 
Pae.  250.  Ky. — Gooden  v.  Bordine,  6 
J.  J.  Marsh.  334.  Me.— Waterville  v. 
Howard,  30  Me.  103.  Mass.— Bowler 
V.  Palmer,  2  Gray  553.  Mich.— Stall  v. 
Diamond,  37  Mich.  429;  Duhig  v.  Lips- 
comb, 2  Mich.  N.  P.  131.  Minn.— Van 
Vlissingen  v.  Oliver,  102  Minn.  237,  113 
N.  W.  383.  Mo.— Kansas  City  v.  Ford, 
99  Mo.  91,  12  S.  W.  346;  Weisenecker 
V.  Kepler,  7  Mo.  52;  Castleman  v.  Har- 
ris, 86  Mo.  App.  270;  Bagley  v.  Kelly, 
38  Mo.  App.  623.  Neb.— McCormick 
Harvesting  Mach.  Co.  v.  Scott,  89  N. 
W.  410;  Denslow  v.  Dodendorf,  47  Neb. 
328,  66  N.  W.  409;  Holmes  v.  Irwin, 
17  Neb.  99,  22  N.  W.  124.  Nev.— Ne- 
vada Central  E.  Co.  v.  District  Court,  21 
Nev.  409,  32  Pac.  673.  N.  Y.— Breese 
V.  Williams,  20  Johns.  280;  Peters  v. 
Parsons,  18  Johns.  140;  Blum  v.  Hart- 
man,  3  Daly  47;  Haulenbeck  v.  Gillies, 
2  Hilt.  238.  N.  C— Bailey  v.  Hester, 
101  N.  C.  538,  8  S.  E.  164;  Phelps  v. 
Worthington,  92  N.  C.  270.  Ohio. 
Nealy  v.  Sexton,  "Wright  314.  Okla. 
Barnes  v.  Manis,  29  Okla.  130,  116  Pac. 
816.  And  see  Awad  v.  Shouse,  124  Pac. 
26.  Tenn. — Gibbs  v.  Bourland,  6  Yerg. 
481.  Tex. — Figures  v.  Dunklin,  68  Tex, 
644,  5  S.  W.  503;  Lewis  v.  Kelley 
(Tex.  Civ.  App.),  146  S.  W.  1197; 
Moore  v.  Powers,  16  Tex.  Civ.  App. 
436,  41  S.  W.  707;  White  v.  Smith 
(Tex.  Civ.  App.),  15  S.  W.  1111.  Utah. 
State  ex  rel.  Porter  v.  Kitchie,  32 
Utah  381,  91  Pac.  24.  Vt.— Spaulding 
V.  Woodworth,  42  Vt.  570.  W.  Va. 
De  Armit  v.  Whitmer,  63  W.  Va.  300, 
60  S.  E.  136.  Wis.— Collins  v.  Wag- 
goner,  20   Wis.   48. 

See  generally  2  Standard  Proc.  161. 

[a]  When  a  judgment  nunc  pro  tunc 
is  entered,  it  becomes  the  final  judg- 
ment of  the  court,  and  an  appeal  may 
be  taken  therefrom.  Southwestern 
Land  Corp.  v.  Neese  (Tex.  Civ.  App.), 
161  S.  W.  1090. 

46.  Waterville  v.  Howard,  30  Me. 
103;  Hull  V.  Beard,  80  Mo.  App.  200. 
See  generally  2  Standard  Proc.  169, 
et  seq. 

[a]     Thus,    an    order    of    a    justice 
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quashing  an  attachment  (1)  is  not  ap- 
pealable while  the  action  remains  un- 
disposed of  before  him  (United  States 
r.  Barnard,  24  App.  Cas.  D.  C.  8) ;  (2) 
nor  is  an  order  in  supplementary  pro- 
ceedings appealable.  Wells  v.  Torrance, 
119  Cal.  437,  51  Pac.  626. 

[b]  An  order  awarding  an  execution 
against  a  stockholder  of  a  corporation, 
after  the  return  "not  satisfied"  of  an 
execution  against  the  corporation,  is 
not  reviewable  by  appeal,  but  only 
upon  petition  in  error.  Healey  v. 
Deepwater  Clay  Co.,  48  Kan.  617,  29 
Pac.   1088. 

[c]  An  order  certifying  a  cause 
because  the  title  to  land  is  in  dispute 
,may  not  be  reviewed.  Peyton  v.  Pey- 
ton, 34  Kan.  624,  9  Pac.  479. 

[d]  An  order  on  a  demurrer  is  not 
appealable.  Breese  v.  Williams,  20 
Johns.  (N.  Y.)  280;  Peters  v.  Parsons, 
18  Johns.  (N.  Y.)   140. 

[e]  An  order  of  a  justice  granting 
a  new  trial,  not  being  a  final  order,  is 
not  subject  to  review.  Schall  v.  Pier, 
10  Kan.  App.  576,  63  Pac.  289.  And 
see  Stroud  v.  Conine,  114  Ark.  304,  169 
S.  W.  959. 

[f]  When  an  appeal  is  taken  from 
an  interlocutory  judgment  of  a  justice, 
and  the  appellate  court  believing  it  to 
be  an  appeal  from  a  final  judgment 
entertains  the  appeal,  its  judgment  is 
not  void,  but  merely  irregular.  Jen 
nings  V.  Munden,  46  Tex.  Civ.  App. 
520,  102  S.  W.  945. 

47.     See  the  statutes. 

[a]  Plea  in  Abatement. — An  appeal 
will  lie  from  an  adverse  ruling  on  a 
plea  in  abatement.  Eussell  v.  Mon- 
son,  33,  Conn.  506. 

[b]  Third  Party  Proceeding. — An 
appeal  may  be  taken  \from  an  order 
directing  a  third  party  to  pay  over 
moneys  in  his  hands  belonging  to  a 
judgment  debtor.  Deveaux  v.  Leslie, 
18  Ohio  Cir.  Ct.  482,  9  Ohio  Cir.  Dec. 
480. 

[c]  Appeal  Before  Judgment. — An 
appeal  may  be  taken  from  the  judg- 
ment of  a  justice,  on  an  issue  found 
between  the  plaintiff,  in  attachment, 
and  an  interpleader,  before  the  final 
determination  of  the  cause  between  the 
plaintiff  and  defendant.  Weisenecker 
V.  Kepler,  7  Mo.  52. 
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indicating  final  action  by  the  justice  will  be  considered  as  a  final  deter- 
mination of  the  case.*^  The  refusal  ta  make  an  order  may  constitute 
such  a  final  determination  of  the  matter  involved.*^  A  judgment  for 
defendant  for  costs,  entered  upon  the  verdict  of  a  jury,  is  final  and 
appealable.''*^ 


48.  la.— Griffin  v.  Moss,  3  Iowa  261; 
Stowers  v.  Milledge,  1  Iowa  150,  63 
Am.  Dec.  434.  Okla. — Fooshee  v.  Smith, 
124  Pac.  1070.  Tex. — Hightower  v. 
Bennight  (Tex.  Civ.  App.),  115  S.  W. 
875. 

See  also  supra,  IV,  B,  2,  a. 

[a]  A  judgment  of  revivor  may  be 
appealed  from.  Howell  v.  St.  Louis 
&  S.  F.  Ey.  Co.,  79  Mo.  App.  260.  See 
Watson  V.  Wehrly,  2  Pa.  Dist.  530. 

[b]  A  judgment  upon  a  scire  facias 
is  a  judgment  from  which  an  appeal 
will  lie.  Wilmer  v.  Mitchell,  122  Md. 
299,  89  Atl.  612;  Guilky  v.  Gillingham, 

3  Serg.   &  E.    (Pa.)    93;   Sott  v.  Kelso, 

4  Watts  &  S.  (Pa.)  278;  Watson  v. 
Wehrly,  2  Pa.  Dist.  530;  Gilson  v.  Gay, 
10  Vt.  326.  See  generally  the  title 
"Scire  Facias." 

[c]  Allowance  of  Costs  Immaterial. 
A  judgment  may  be  a  final  judgment 
from  which  an  appeal  will  lie,  although 
no  costs  are  allowed.  Blum  v.  Hart- 
man,  3  Daly  (N.  Y.)  47;  Collins  v. 
Wagoner,  20  Wis.  48. 

[d]  Aji  order  sustaining  a  motion 
to  retax  costs  and  retaxing  same  is  a 
final  order  which  may  be  appealed 
from.  Maggert  v.  Keele,  20  Okla.  681, 
95  Pac.  466. 

[e]  Remittitur  Making  Judgment 
Final. — When  after  a  verdict  for  the 
full  amount  claimed  by  plaintiff,  a 
remittitur  was  entered  deducting  the 
amount  claimed  as  a  set-off,  the  judg- 
ment is  not  open  to  the  objection  of 
not  being  final  because  no  disposition 
was  made  of  the  set-off.  Gibson  v. 
Singer  Sew.  Mach.  Co.  (Tex.  Civ. 
App.),  147  S.  W.  285. 

[f  ]  In  XeJtas  there  is  a  difference  of 
opinion  as  to  whether  a  judgment  is 
final,  that  does  not  dispose  of  a  cross- 
action  or  plea  in  reconvention.  A  dis- 
cussion of  the  authorities  on  this  sub- 
ject will  be  found  in  Trammell  V. 
Eosen,  106  Tex.  132,  157  S.  W.  1161. 
See  also  Parker  v.  Emerson  (Tex.  Civ. 
App.),  176  S.  W.  146. 

[g]  Where  Counterclaim  Undisposed 
of. — When  a  judgment  was  rendered  by 
the  justice  in  favor  of  defendant  but 
no   adjudication    was   made   regarding 


defendant's  counterclaim,  because  the 
amount  thereof  was  in  excess  of  tho 
jurisdiction  of  the  justice,  a  final  judg- 
ment exists  from  which  an  appeal  may 
be  taken.  Clark  v.  Smith,  29  Tex.  Civ. 
App.  363,  68  S.  W.  532.  And  see  Clop- 
ton  V.  Herring  (Tex.  Civ.  App.),  26  S. 
W.  1104. 

49.  See  the  cases  cited  infra,  this 
note. 

[a]  Thus  (1)  an  appeal  may  be  tak- 
en from  the  ruling  of  a  justice  refus- 
ing to  allow  a  schedule  of  property 
claimed  as  exempt,  and  to  issue  super- 
sedeas (Winter  v.  Simpson,  42  Ark. 
410.  Compare  Smith  v.  Eagsdale,  36 
Ark.  297),  (2)  or  from  the  ruling  of 
a  justice  refusing  to  set  aside  a  judg- 
ment wrongfully  obtained,  or  refusing 
to  quash  an  execution  issued  on  such 
a  judgment.  Metcalf  v.  St.  Louis,  I.  M. 
&  S.  Ey.  Co.,  101  Ark.  193,  141  S.  W. 
1167;  Dale  v.  Bland,  93  Ark.  266,  124 
S.  W.  1026;  Knight  v.  Cresswell,  82 
Ark.  330,  101  S.  W.  754,  118  Am.  St. 
Eep.  74.  But  see  Carr  v.  Pennsylvania 
E.  Co.,  108  Mo.  App.  388,  83  S.  W. 
981;  Buckholts  V.  Farrell,  39  Okla.  713, 
136  Pac.  745. 

[b]  Refusal  of  an  application  to 
enter  satisfaction  of  a  judgment  on  his 
docket  may  be  appealed.  Creekpaum 
V.  Templeton,  5  Blackf.  (Ind.)  583.  And 
see  Bailey  v.  Hester,  101  N.  C.  538,  8 
S.  E.  164. 

[c]  Refusal  to  set  aside  a  judgment 
that  is  void  for  want  of  jurisdiction 
is  subject  to  review.  Parsons  v.  Ault- 
man,  45  W.  Va.  473,  31  S.  E.  935. 

[d]  Refusal  of  justice  to  set  aside 
a  default  is  not  appealable.  Eickey  v. 
Superior  Court,  59  Cal.  661. 

fe]  Amendment  of  Pleading. — The 
lefusal  of  the  justice  to  allow  an 
amendment  to  the  answer  may  be  re- 
viewed, when  the  proposed  defense  is 
not  shown  to  be  false  or  vexatious. 
Walsh  V.  Cornett,  17  Hun   (N.  Y.)   27. 

50.  Marshall  v.  Lufkin,  127  111.  App. 
595;  Burke  v.  Dunning,  72  111.  App. 
193,  70  111.  App.  215;  Figures  v.  Dunk- 
lin, 68  Tex.  644,  5  S.  W.  503;  Dillard  v. 
Allison  (Tex.  Civ.  App.),  40  S.  W. 
1023;  Kea  v.  Ealey   (Tex.  Civ.  App.), 
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(II.)  Judgments  of  Dismissal,  Discontinuance  or  Nonsuit.si  —  A  judgment 
granting  an  involuntary  nonsuit  is  appealable  as  a  general  rule  f^  but 
no  appeal  lies  when  the  nonsuit  is  voluntary.^''  And  in  some  jurisdic- 
tions, no  appeal  will  lie  from  any  judgment  of  nonsuit." 

A  judgment  of  dismissal  or  discontinuance  merely  is  regarded  as  in  ef- 
fect an  involuntary  nonsuit  and  is  appealable."'     So  also,  an  appeal 


37  S.  77.  169;  Fuerman  v.  Euchle,  4 
Wills.  Civ.  Cas.,  §81,  16  S.  W.  536; 
Owens  V.  Levy,  1  White  &  W.  Civ. 
Cas.,  §407;  Giersa  v.  Yocum,  1  White 
&  W.  Civ.  Cas.,  §310. 

51.  As  to  generally,  see  the  title 
"Dismissal,  Discontinuance  and  Non- 
suit. ' ' 

52.  Del. — Burris  v.  Boone,  4  Boyce 
148,  86  Atl.  730;  Pepper  v.  Warren,  2 
Marv.  225,  43  Atl.  91,  only  where  it 
appears  that  a  claim  exceeding  five 
dollars  has  been  dissolved,  however. 
la. — Gibson  v.  Johnson,  4  Iowa  463. 
Mass.— Ball  v.  Burke,  11  Cush.  80. 
Mich.— Stall  v.  Diamond,  37  Mich.  429; 
People  ex  rel.  Comstoek  v.  Wayne  Circ. 
Judge,  30  Mich.  98;  Pattridge  v.  Lett, 
15  Mich.  251.  Mo. — Bohle  v.  Kingsley, 
51  Mo.  App.  389.  Nev. — Nevada  Cen- 
tial  R.  Co.  V.  District  Court,  21  Nev. 
409,  32  Pac.  673.  N.  Y.- Gleason  v. 
Clark,  9  Cow.  57.  Ohio. — Brackenridge 
V.  Husted,  Wright  70.  Vt.— Smith  v. 
Crane,  12  Vt.  487.  Wis. — Stoppenbaeh 
V.  Zohrlaut,  21  Wis.  385;  Collins  v. 
Wagoner,  20  Wis.  48,  though  no  costs 
against  plaintiff  be  awarded. 

See  generally  2  Standard  Proc.  173. 

[a]  Motion  to  set  aside  a  nonsuit 
(1)  need  not  be  made  before  appealing 
from  the  judgment  (Hannibal  E.  C.  & 
P.  Plankroad  Co.  v.  Robinson,  27  Mo. 
396),  (2)  but  this  rule  is  applicable 
only  when  plaintiff  is  present  when  the 
nonsuit  is  granted.  Weeks  v.  Etter,  81 
Mo.  375. 

[b]  A  judgment  of  nonsuit  that 
does  not  award  costs  is  incomplete,  and 
not  appealable.  Monnell  v.  Weller,  2 
Johns.   (N.  Y.)  8. 

53.  Bowne  v.  Johnson,  1  Doug. 
(Mich.)  185;  Schmidt  v.  Halle,  15  Mo. 
App.  36,  the  entry  of  a  nonsuit  upon 
plaintiff's  request  after  a  cause  is  taken 
under  submission,  is  not  a  final  judg- 
ment from  which  an  appeal  can  be 
taken.  See  2  Standard  Proc.  173; 
also  Norton  v.  Petrie,  59  Conn.  200, 
20  Atl.  199;  Sehulte  r.  Kelly,  124  Mich. 
330,  83  N.  W.  405.  Compare  Severance 
V.  Elliott,  75  Vt.  421,  56  Atl.  85. 
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54.  Norton  v.  Petrie,  59  Conn.  200, 
20  Atl.  199. 

55.  Stall  V.  Diamond,  37  Mich.  429; 
People  V.  Judge  of  Wayne  Circ.  Court, 
30  Mich.  98;  Howeth  v.  Clark  (Tex. 
App.),  16  S.  W.  175.  See  Parsell  v. 
Smyers,  7  Ark.  55. 

[a]  Thus  (1)  a  judgment  of  dis- 
missal for  failure  to  appear  (111. — Cohen 
r.  Moore,  59  111.  App.  396.  Ind.— Lau- 
ferty  v.  Prickett,  50  Ind.  24.  Miss. 
Horn  V.  McKinnon,  78  Miss.  307,  29 
So.  149.  Mo.— Purcell  v.  Payton,  58 
Mo.  App.  442.  S.  D. — Peters  v.  Kiria- 
kedes,  27  S.  D.  371,  131  N.  W.  316. 
Tex. — Winston  f.  Masterson  (Tex.  Civ. 
App.),  27  S.  W.  691.  Compare  Morgan 
r.  Johnson,  4  Tex.  117.  Wis. — Hewett 
V.  Currier,  63  Wis.  386,  23  N.  W.  884. 
But  see  Bowne  v.  Johnson,  1  Doug. 
[Mich.]  185;  Haire  v.  Perry,  74  Vt. 
476,  52  Atl.  1033),  (2)  or  for  failure 
to  prosecute  the  action  (lU. — Brown  v. 
Owens,  64  111.  App.  345.  Minn. — Van 
Vlissingen  v.  Oliver,  102  Minn.  237,  113 
N.  W.  383.  S.  D.— Jackson  v.  Berndt, 
24  S.  D.  14,  123  N.  W.  76.  Tex. 
Moore-Mayfield  Co.  v.  Missouri,  K.  & 
T.  Ry.  Co.,  35  Tex.  Civ.  App.  607,  80 
S.  W.  881),  (3)  or  to  file  security  for 
costs  (Redlin  v.  Wagner,  160  Wis.  447, 
152  N.  W.  160.  But  see  Walmsley  v. 
Bowman,  151  Mich.  553,  115  N.  W. 
686;  Strausburgh  v.  Doran,  2  Ohio  Dec. 
402) ;  (4)  or  to  produce  an  original  con- 
tract (Bryce  v.  Foy,  14  Mo.  App.  593) 
is  appealable. 

[b]  A  judgment  of  dismissal  with- 
out prejudice  is  not  appealable.  Fer- 
rall  V.  Bluffton  Lodge  No.  371,  I.  O. 
O.  F.,  31  Ohio  St.  463;  Morgan  v. 
Andres,  6  Ohio  Dec.  823.  But  see  Mix 
V.  Crego,  5  Ohio  Dee.  552. 

[c]  A  judgment  discontinuing  the 
action  on  the  ground  that  a  plea  of 
title  had  been  interposed  may  be  ap- 
pealed from.  Rose  r.  Purcell,  64  Misc. 
674,  120  N.  Y.  Supp.  860. 

[d]  The  continuance  by  the  court 
of  an  action  for  a  longer  time  than 
is  authorized  by  statute,  without  the 
consent   of   the   parties,  is   in   effect   a 
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lies  from  a  judgment  dismissing  the  action  and  for  costs.*^ 

c.  Judgments  by  Default.  —  An  appeal  lies  in  some  jurisdictions 
to  review  a  default  judgment  in  justice's  eourt,''^  by  express  provision 
of  statute.^^  But  in  perhaps  the  majority  of  states,  no  appeal  lies  from 
such  a  judgment,^''  except  to  review  questions  of  law,*^°  or  to  remedy 


discontinuance  of  the  action,  and  there- 
fore a  final  order  which  may  be  re- 
viewed. Tongue  v.  Lloyd,  92  Neb.  488, 
138  N.  W.  738.  As  to  continuances  in 
justice  court,  see  supra,  III,  L,  1,  c, 
(II). 

56.  lU.— Reiman  v.  Ater,  88  111.  299; 
Cohen  v.  Moore,  59  111.  App.  396.  Ind. 
Lauferty  v.  Prickett,  50  Ind.  24.  Mo. 
Hannibal  R.  C.  &  P.  Plankroad  Co. 
r.  Robinson,  27  Mo.  396.  Nev. — Nevada 
Central  R.  Co.  v.  District  Court,  21 
Nev.  409,  32  Pac.  673.  Tex.— "Winston 
f.  Masterson  (Tex.  Civ.  App.),  27  S.  W. 
691,  overruling  Morgan  v.  Johnson,  4 
Tex.  117.  Wis.— Steinam  v.  Schulte,  83 
Wis.  567,  53  N.  W.  844;  Hewett  v.  Cur- 
rier, 63  Wis.  386,  23  N.  W.  884.  But 
see  Collins  v.  Wagoner,  20  Wis.  48,  that 
there  may  be  an  appeal  though  no  costs 
are  awarded. 

57.  Cal. — American  Law  Book  Co. 
V.  Superior  Court  of  Santa  Clara  Coun- 
ty, 164  Cal.  327,  128  Pac.  921.  But 
see  Funkenstein  v.  Elgutter,  11  Cal. 
328;  People  v.  El  Dorado  County  Court, 
10  Cal.  19,  that  on  such  an  appeal  no 
issue  of  fact  is  presented.  la. — But- 
ler V.  Heeb,  38  Iowa  429.  Kan. — Leav- 
enworth, T.  &  S.  W.  Ry.  Co.  V.  Forbes, 
37  Kan.  445,  15  Pac.  595.  Mass.— Hoi- 
man  v.  Sigourney,  11  Mete.  436.  N.  Y. 
Squier  v.  Gould,  14  Wend.  159;  Hotch- 
kiss  V.  King,  155  App.  Div.  850,  140 
N.  Y.  Supp.  495;  Doughty  v.  Pieott, 
105  App.  Div.  339,  94  N.  Y.  Supp.  43; 
Jackson  v.  Lurie,  49  Misc.  634,  97  N.  Y. 
Supp.  1040.  Ohio.— Goldsborough  v. 
Bolenbaugh,  2  Ohio  Cir.  Dec.  337,  3 
Ohio  Cir.  Ct.  583.  Tex.— White  v. 
Johnson,  5  Tex.  Civ.  App.  480,  24  S. 
W.  568.  W.  Va.— McCreary  v.  Chesa- 
peake &  O.  Ry.  Co.,  87  S.  E.  374;  Home 
Sewing  Mach.  Co.  v.  Floding,  27  W.  Va. 
540.  Wis.— Shroudenbeck  v.  Phoenix 
Fire  Ins.  Co.,  15  Wis.  632;  State  v. 
Ives,  15  Wis.  445;  Burnham  v.  Turner, 
14  Wis.  622. 

See  Reiman  v.  Ater,  88  111.  299;  Cal- 
lahan  &   Co.   V.   Newell,   61   Miss.   437. 

[a]  In  Louisiana  when  a  judgment 
by  default  is  entered,  and  the  defend- 
ant is  not  notified  of  the  judgment  he 
has   the   right  to    suspensively    appeal 


therefrom  at  any  time.    Savant  v.  Mer- 
cadal,  136  La.  248,  66  So.  961. 

[bj  An  application  (1)  to  set  aside 
the  default  (Alaska. — Everton  v.  Smith, 
1  Alaska  422.  Ark. — Lawrence  v.  Mey- 
er, 35  Ark.  104.  Mo.— Horton  v.  St, 
Louis,  I.  M.  &  S.  Ry.  Co.,  83  Mo.  541; 
Smith  V.  St.  Louis,  K,  C.  &  N.  R.  Co., 
53  Mo.  338;  Garnet  v.  Rodgers,  52  Mo. 
145;  Smith  v.  Wineland,  21  Mo.  App. 
387.  But  see  Haag  v.  Ward,  89  Mo. 
App.  186.  Mont. — Sehwabe  v.  Lissner, 
13  Mont.  215,  33  Pac,  1012;  Gage  v. 
Maryatt,  9  Mont.  265,  23  Pac.  337),  (2) 
made  within  the  time  allowed  by  law 
(Page  V.  Sutton,  Orlopp  &  Co.,  29  Ark, 
304;  Wynn  v.  Garland,  11  Ark.  302; 
Burns  v.  Hunton,  24  Mo.  339;  Barnett 
V.  Lynch,  3  Mo.  369,  And  see  Pear- 
son V.  Carson,  69  Mo.  569;  Hore  v. 
The  Belle,  11  Mo.  107)  is  a  condition 
precedent  to  an  appeal. 

58,  See  the  statutes, 

59,  Alaska. — Everton  v.  Smith,  1 
Alaska  422.  Conn.— Smith  v.  French, 
46  Conn.  239.  Me,— Turner  v.  Putnam, 
31  Me.  557.  And  see  Harris  v.  Hutch- 
ins,  28  Me.  102.  Neb.— Clendenning  v. 
Crawford,  7  Neb.  474.  Nev.— Wiggins 
r.  Henderson,  22  Nev.  103,  36  Pac. 
459,  remedy  for  excess  of  jurisdiction 
is  certiorari.  N.  C— Merrell  v.  Mc- 
Hone,  126  N.  C.  528,  36  S.  E.  35.  Ore. 
Whipple  V.  Southern  Pacific  Co.,  34  Ore. 
370,  55  Pac.  975;  Long  v.  Sharp,  5  Ore. 
438.  Wash.— State  Superior  Court,  12 
Wash.  548,  41  Pac.  895.  Wyo.— Italian- 
Swiss  Agr.  Colony  v.  Bartagnolli,  9 
Wyo.   204,   61   Pac.   1020. 

See  also  McCall  Co.  v.  Smith,  117 
Ark.  118,  173  S.  W.  845;  Mouser  v. 
Palmer,  2   S.  D.  466,  50  N.  W.  967. 

[a]  Waiver  of  Objection  to  Appeal. 
The  provision  that  no  appeal  may  be 
taken  from  a  default  judgment  ren- 
dered by  a  justice  may  be  waived  by 
plaintiff  and  will  be  waived  if  he  treat 
such  appeal  as  valid.  Minneapolis  Har- 
vester Wks.  t'.  Hedges,  11  Neb.  46.  7 
N.  W.  531.  ' 

[b]  When  judgment  by  default  is 
rendered  prematurely,  an  appeal  may 
be  taken  therefrom.  Andrews  v  Mul- 
len, 14  Neb.  248,  15  N.  W.  216. 

60,  State  v.  Lindsay,  22  Mont.  398, 
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an  alleged  abuse  of  discretion  in  setting  aside  or  refusing  to  set  aside 
^hp  default.^^  The  mere  failure  to  appear  at  the  trial,  issue  having 
been  joined,^^  or  to  introduce  evidence  at  the  trial,^^  does  not  make  a 
^'idGrment  rendered  thereafter  a  default  judgment,  from  which  no  ap- 
peal will  lie. 

d.  Jiidgments  hy  Confession,  etc.  —  Judgments  by  confession,®*  or 
consent,''"*  are  not  appealable,"®  though  upon  this  proposition  there  are 
authorities  to  the  contrary." 


56  Pac.  827;  Maxey  v.  Cooper,  21  Mont. 
456,  54  Pac.  562  (questions  of  Taw 
which  appear  on  the  face  of  the  papers 
may  be  reviewed);  State  r.  Superior 
Court,  12  Wash.  548,  41  Pac.  895. 

61.  State  V.  Lindsay,  22  Mont.  398, 
56  Pac.  827.  Compare  Burch  v.  Eober- 
Bon,  47  Mont.  456,  132  Pac.  1132,  no 
appeal  lies  from  order  setting  aside  a 
default. 

62.  Crumay  v.  Henry,  40  Neb.  716, 
59  N.  W.  369;  Howard  v.  Jay,  25  ISTeb. 
279,  41  N.  W.  148;  Smith  v.  Borden, 
22  Neb.  487,  35  N.  W.  218;  Crippen 
V.  Church,  17  Neb.  304,  22  N.  W.  567; 
Eawalt  V.  Brewer,  16  Neb.  444,  20  N. 
W.  391;  Cleghorn  v.  Waterman,  16  Neb. 
226,  20  N.  W.  636;  People  ex  rel.  Hol- 
lister  V.  Madison  Common  Pleas,  2 
Wend.  (N.  Y.)  628;  Ex  parte  StaflFord, 
6  Cow.  (N.  Y.)  44.  But  see  Thomas 
r.  Keeler,  52  Hun  318,  5  N.  Y.  Supp. 
359,  16  Civ.  Proe.  408;  Williams  v.  Mc- 
Cauley,  3  E.  D.  Smith  (N.  Y.)   120. 

[a]  Record  of  Justice  as  to  Appear- 
ance.— When  there  are  no  formal  plead- 
ings before  the  justice,  but  the  tran- 
script shows  that  the  parties  appeared, 
there  is  sufficient  evidence  that  the 
judgment  was  not  by  default.  Pryor 
V.  Williams'  Exr.,  7  Ark.  295. 

63.  Broadwater  v.  Jacoby,  19  Neb. 
77,  26  N.  W.  629;  Baier  v.  Humpall,  16 
Neb.  127,  20  N.  W.  108. 

[a]  When  on  a  motion  for  judgment 
on  the  pleadings  there  is  in  effect  a 
submission  on  an  agreed  statement  of 
facts,  a  judgment  for  plaintiff  may  be 
appealed  from,  such  judgment  not  being 
a  default  judgment.  Fitchett  v.  Hen- 
ley, 31  Nev.  326,  102  Pac.  865,  104 
Pac.  1060. 

64.  Ala.— Nicholson  v.  Walters,  180 
Ala.  362,  61  So.  268,  except  as  to  that 
portion  which  assesses  damages.  Ark. 
See  MeCall  Co.  v.  Smith,  117  Ark.  118, 
173  S.  W.  845.  Colo.— Zahnen  v.  Sten- 
der,   39    Colo.   457,   89   Pac.   793.     Del. 
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Burke  v.  Silcox,  6  Penne.  102,  64  Atl. 
73.  111.— Davis  v.  City  of  Joliet,  15 
111.  App.  664  (amount  as  well  as  fact 
of  indebtedness  should  be  acknowledged 
or  the  judgment  will  be  appealable). 
See  Dearborn  Laundry  Co.  v.  Chicago, 
etc.  E.  Co.,  55  111.  App.  438.  Ind. 
Mariner  v.  Hanna,  16  Ind.  23.  Ohio. 
Nealy  v.  Sexton,  Wright  314. 

[a]  A  judgment  rendered  where  de- 
fendant fails  to  appear  and  testify  ia 
not  a  judgment  by  confession  barring 
an  appeal.  Mariner  v.  Hanna,  16  Ind. 
23. 

[b]  An  oral  admission  after  issue 
joined  is  not  strictly  a  confession  of 
judgment  and  will  therefore  not  bar  an 
appeal.  Elliott  r.  Daiber,  42  111.  467: 
Campbell  r.  Eandolph,  13  111.  313;  Dear- 
born Laundry  Co.  v.  Chicago  &  A.  E. 
Co.,  55  111.  App.  438;  Morrison  v.  Eiker, 
26  Mich.  385.  See  Cahill  v.  McGrath, 
67  111.  App.  103.  Compare  Houehin  v. 
Turner   (Mo.  App.),  165  S.  W.  1133. 

65.  Cal, — Yeazell  v.  Superior  Court, 
65  Cal.  XX,  4  Pac.  503;  Sleeper  v.  Kellv, 
22  Cal.  456;  Coryell  v.  Cain,  16  Cal. 
567;  Brotherton  v.  Hart,  11  Cal.  405. 
Compare  Mecham  v.  McKay,  37  Cal.  154, 
making  a  distinctioii  when  only  a  pro 
forma  judgment  is  entered.  Ia. — Stever 
V.  Heald,  61  Iowa  709,  17  N.  W.  145, 
Ore.— Eader  v.  Barr,  22  Ore.  495,  29 
Pac.  889.  Pa.— Halliday  v.  Mills,  3 
Clark  394,  5  Pa.  L.  J.  416. 

See  also  Harvey  v.  Bunker  Hill  &  S. 
Min.  &  C.  Co.,  2  Idaho  765,  24  Pac. 
30. 

66.  See  generally  2  Standard  Proc. 
157. 

67.  Ga. — See  Huff  v.  Whitner,  Manry 
&  Co.,  8  Ga.  App.  25,  68  S.  E.  463. 
Miss. — James  v.  Woods,  65  Miss.  528,  5 
So.  106.  N.  M.— Faggard  &  Co.  v.  Cun- 
ningham, 18  N.  M.  510,  138  Pac.  264. 
Okla. — Canadian  Coal  Co.  v.  Eldridge, 
19  Okla.  230,  92  Pac.  151.  Pa.— Eowen 
r.  King,  25  Pa.  409.  Tex. — Cage  v. 
King  (Tex.  Civ.  App.),  159  S.  W.  174. 
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e.  Decisions  on  Law  or  Facts.  —  In  some  jurisdietions  an  appeal 
lies  from  a  final  judgment,  whether  such  judgment  be  upon  matter  of 
law  or  fact,^^  while  in  others  an  appeal  may  only  be  taken  from  a 
judgment  on  questions  of  law.®^ 

f.  Decisions  Involving  Real  Property.  —  Since  in  many  jurisdic- 
tions, if  the  title  to  real  property  is  in  issue,  the  justice  is  without  jur- 
isdiction in  the  case,'^*^  the  appellate  court  can  acquire  none  by  an  ap- 
peal in  such  cases,^^  except  in  a  few  jurisdictions  where  it  may  deter- 
mine the  issues  involved,  under  its  original  jurisdiction/^ 

g.  Decisions  in  Attachment  and  Garnishme^it  Proceedings.  —  When 
the  right  of  appeal  is  granted  generally  in  actions  arising  in  justice's 
court,"  an  appeal  may  be  taken  from  a  final  judgment  in  an  attach- 
ment or  garnishment  proceeding.^*  Many  of  the  orders  made  during 
the  course  of  such  proceedings  are  not  reviewable  upon  appeal  or  writ 


68.  Hodge  v.  Euggles,  36  Iowa  42; 
People  ex  rel.  Haywood  v.  Judges  of 
Columbia  County,  5  Cow.  (N.  Y.)  285; 
l7i  re  Haywood,  5  Cow.   (N.  Y.)   19. 

Necessity  for  notice  of  appeal  stating 
whether  appeal  upon  questions  of  law 
or  questions  of  fact,  etc.,  see  infra, 
IV,  B,  6,  a,   (II),   (B),   (2). 

69.  Jones  v.  Jones,  18  Me.  308,  36 
Am.  Dec.  723. 

[a]  Judgment  of  respondeat  ouster 
upon  a  demurrer  overruled  is  not  ap- 
pealable. Denton  v.  Danbury,  48  Conn. 
368. 

[b]  In  Pennsylvania  in  an  action 
for  the  recovery  of  a  penalty  or  on  a 
summary  conviction,  an  appeal  from 
the  judgment  of  an  alderman  is  not  al- 
lowed when  the  reason  assigned  is  that 
the  judgment  was  against  the  evidence. 
Board  of  Health  v.  Crest  Farm  Dairy 
Co.,  14  Pa.  Co.  Ct.  119,  3  Pa.  Dist. 
363. 

70.  See  supra,  II,  F,  4,  a. 

71.  U.  S. — Langford  v.  Monteith, 
102  U.  S.  145,  26  L.  ed.  53.  Ala. 
Webb  V.  Carlisle,  65  Ala.  313.  Ark. 
Fitzgerald  v.  Beebe,  7  Ark.  305,  46  Am. 
Dec.  285.  Cal.— Bates  v.  Ferrier,  19 
Cal.  App.  79,  124  Pac.  889.  111.— Ken- 
nedy V.  Pennick,  21  111.  597.  Ind. 
Deane  v.  Robinson,  34  Ind.  App.  468, 
83  N.  E.  169.  Md.— Pressman  v.  Sill- 
jacks,  52  Md.  647.  Neb. — Bowman  v. 
Goodrich,  94  Neb.  696,  144  N.  W.  240; 
Stone  V.  Blanchard,  87  Neb.  1,  126 
N.  W.  766.  N.  H.— Morse  v.  Davis,  24 
N.  H.  159.  N.  O.— Hudson  v.  Hodge, 
139  N.  C.  308,  51  S.  E.  955.  Okla. 
McHenry  v.  Gregory,  156  Pac.  1158; 
Gross  V.  Baker,  148  Pac.  734.  Ore. 
Aiken  v.   Aiken,    12    Ore.    203,    6   Pac. 


682.  Tenn.— Cherry  v.  York,  47  S.  W. 
184.  W.  Va.— Watson  v.  Watson,  45 
W.  Va.  290,  31  S.  E.  939;  Hughes  v. 
Mount,  23  W.  Va.  130. 

But  see  Cereghino  v.  Third  District 
Court,  8  Utah  455,  32  Pac.  697. 

[a]  Proof  of  the  facts  showing  that 
the  title  to  real  property  is  involved 
should  be  taken  before  the  appellate 
court  dismisses  the  action.  Pasterfield 
V.  Sawyer,  132  N.  C.  258,  43  S.  B. 
799.  See  Parker  v.  Allen,  84  N.  C. 
466. 

[b]  When  an  affidavit  that  title  to 
land  wiU  come  in  question  must  be 
filed  with  the  justice  in  order  to  divest 
him  of  jurisdiction,  the  objection  is  too 
late  when  raised  on  appeal  for  the  first 
time.  Lauchner  v.  Rex,  20  Pa.  464. 

[c]  When  Fact  Appears  on  Trial  De 
Novo. — When  the  issue  that  the  title 
to  real  property  is  involved  is  first 
made  on  the  trial  de  novo  on  appeal, 
neither  the  jurisdiction  of  the  justice 
nor  of  the  appellate  court  is  affected. 
Wall  V.  Albertson,  18  Ind.  145. 

Jurisdiction  of  appellate  court,  see 
supra,  IV,  B,  1. 

72.  Douglass  v.  Easter,  32  Kan.  496, 
4  Pac.  1034  (explaining  Wagstaff  v. 
Challiss,  31  Kan.  212,  1  Pac.  631); 
Gould  V.  Patterson,  87  Hun  533,  34 
N.  Y.  Supp.  289,  68  N.  Y.  St.  669; 
Gould  V.  Patterson,  63  Hun  575,  18  N. 
Y.  Supp.  332,  28  Abb.  N.  C.  385,  22 
Civ.  Proc.  230,  45  N.  Y.  St.  85.  See 
also  Gird  v.  Morehouse,  2  Ore.  53.  But 
see  O'Donnell  v.  Brown,  3  Lans.  (N. 
Y.)  474. 

73.  Eight  of  appeal  generally,  see 
supra,  IV,  A. 

74.  Ark. — Patterson   v.  Harland,  12 
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of  error,  however.''^  And  where  the  proceedings  to  try  the  right  to 
property  attached  are  treated  as  being  primarily  for  the  protection  of 
the  levying  officer,  no  appeal  lies  from  the  order  made/^ 

h.  Judguient  Upon  Award  of  Arbitrators.  —  In  some  jurisdiction 
there  can  be  no  appeal  from  the  judgment  of  a  justice  upon  an  award 
of  arbitrators." 

i.  After  Jury  Trial.  —  That  the  cause  was  tried  before  the  justice 
and  a  jury,  does  not  prevent  an  appeal  from  a  judgment  rendered 
therein,^^  except  in  a  limited  class  of  cases.''' 

j.  Appeal  From  Portion  of  Judgment.  —  As  a  general  rule,  an  ap- 
peal must  be  taken  from  the  whole  of  a  judgment,  and  not  merely 
from  a  part  of  it  f°  but  when  a  part  of  a  judgment  is  separable  and  not 
connected  with  the  remaining  portion,  an  appeal  from  such  part  of  the 
judgment  may  be  taken.^^ 


Ark.  158.  Kan.— <;arlyle  v.  Smith,  36 
Kan.  614,  14  Pac.  156.  Ky.— Kennedy 
r.  Aldridge,  5  B.  Mon.  141.  Mich. 
Newell  V.  Blair,  7  Mich.  103.  Tenn. 
Clark  V.  Williams,  2  Humph.  303.  Vt. 
Van  Buskirk  v.  Martin,  28  Vt.  726. 

75.  See  the  cases  cited  infra,  this 
note;  also  sxipra,  IV,  B,  2,  b,   (I). 

[a]  Thus  (1)  error  does  not  lie  from 
a  ruling  of  a  justice  refusing  to  va- 
cate and  discharge  a  process  in  gar- 
nishment. Miller  v.  Noyes,  34  Kan.  13, 
7  Pac.  602.  (2)  An  order  discharging 
a  garnishee  is  not  appealable.  Fultz 
V.  Neal,  3  Kan.  App.  612,  45  Pac.  250. 
(3)  Nor  is  an  order  directing  a  gar- 
nishee to  pay  money  into  court.  Ohio. 
Hammock  v.  Commercial  Nat.  Bank,  6 
Ohio  Cir.  Dec.  105,  9  Ohio  Cir.  Ct. 
139.  Okla.— Spaulding  Mfg.  Co.  v.  Wit- 
ter, 152  Pac.  1079.  Wis. — Williams  v. 
Briel,  75  Wis.  309,  43  N.  W.  952. 

[b]  The  overruling  of  a  motion  to 
release  attached  property  under  claim 
of  execution  may  not  be  reviewed  by 
writ  of  error.  Lease  v.  Franklin,  84 
Iowa  413,  51  N.  W.  21. 

76.  Dilley  v.  McGregor,  24  Kan.  361; 
Armstrong  v.  Harvey,  11  Ohio  St.  527. 
See  Sponenbarger  v.  Lemert,  23  Kan. 
55;  McCdrmick  Harvesting  Maeh.  Co. 
v.  Scott,  66  Neb.  479,  92  N.  W.  599. 
But  see  Weizen  v.  McKinney,  2  Wis. 
288. 

77.  Van  Winkle  v.  Beck,  3  111.  488; 
Whitis  V.  Culver,  25  Iowa  30.  But  see 
Holub  V.  Mitchell,  42  Neb.  389,  60  N. 
W.  596;  McCloskey  v.  McConnell,  9 
Watts  (Pa.)   17. 

[a]  Invalid  Award. — When  no  judg- 
ment on  an  award  of  arbitrators  could 
be    entered    because    no    action   before 
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the  justice  was  pending,  the  circuit 
court  does  not  acquire  jurisdiction  of 
an  appeal.  Shirk  v.  Trainer,  20  111. 
301. 

78.  Capital  Traction  Co.  v.  Hof,  174 
IJ.  S.  1,  19  Sup.  Ct.  580,  43  L.  ed. 
873. 

79.  See  Union  Pacific  R.  E.  Co.  v. 
Ellsworth  Mill  &  Elev.  Co.,  84  Kan. 
604,  114  Pac.  1050. 

[a]  In  Texas  there  is  no  appeal 
from  the  judgment  «f  the  justice  and 
a  jury  under  the  land  law  of  1837. 
Prewitt  V.  Farris,  5  Tex.  370;  CuUem 
V.  Latimer,  4  Tex.  329. 

[b]  In  West  Virginia  no  appeal  is 
allowed  from  the  judgment  of  the  jus- 
tice and  a  jury  in  an  action  in  tort 
or  for  damages.  Woodford  v.  Hull,  31 
W.  Va.  470,  7  S.  E.  450;  Barker  v. 
Walton,    31    W.    Va.   468,   7   S.   E.   452. 

80.  See  generally  2  Standard  Proc. 
149,  and  Wade  v.  Hook,  11  Pa.  Super. 
54.  But  see  Chicago,  E.  I.  &  P.  Ey. 
Co.  V.  Langley,  78  Ark.  207,  94  S.  W. 
58. 

[a]  An  intervener  cannot  appeal 
from  a  judgment  for  defendant  against 
him,  without  appealing  from  that  part 
of  the  judgment  rendered  for  plaintiff 
and  against  both  the  intervenor  and 
the  defendant.  Packenius  v.  Petri 
(Tex.  Civ.  App.),  29  S.  W.  1095. 

[b]  Setting  Aside  Part  of  Judg- 
ment.— A  justice  may  not  set  aside  part 
of  a  judgment  and  if  he  attempts  to 
do  so,  the  effect  is  to  set  aside  the 
entire  judgment;  no  appeal  will  lie 
from  the  part  of  the  judgment  he  failed 
to  set  aside.  Walker  v.  Mears,  28  Tex. 
Civ.  App.  210,  67  S.  W.  167. 

81.  Nicholson  v.  Walters,   180    Ala. 
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3.  Who  May  Appeal.^-  —  a.  In  General.  —  Questions  as  to  who 
may  appeal  from  the  judgments  of  a  justice  of  the  peace  are  governed 
in  the  main  by  general  rules,®^  which  are  elsewhere  discussed.®*  It  is 
sufficient  here  to  state  that  a  party  should  not  be  denied  the  right  of 
appeal  unless  it  clearly  appears  that  he  is  not  entitled  thereto.®'^ 

In  Particular  Classes  of  Proceedings.  —  A  claimant  of  property  levied 
upon  under  an  attachment,  against  whom  judgment  is  rendered  on  his 
interplea,®"  or  a  garnishee  against  whom  a  judgment  is  rendered  in  a 
garnishment  proceeding,®^  may  take  on  appeal.  The  defendant  in  the 
original  attachment  proceeding  may  appeal  from  a  judgment  in  favor 
of®^  or  against®®  a  garnishee.  An  assignee  for  the  beneiit  of  creditors, 
although  not  a  party  to  the  record,  may  appeal  from  a  judgment 
against  the  garnishee  on  an  attachment-execution  issued  against  the 
assignor.®'' 

b.  Right  Barred  hy  Waiver  or  Acquiescence.  — •  Questions  as  to  the 
loss  of  the  right  of  appeal  by  waiver  or  other  acts  of  a  party  or  by  his 
acquiescence  in  the  judgment  are  governed  by  the    general    rules®^ 


362,  61  So.  268.    See  generally  2  Stand- 
ard Proc.  149. 

82."  As  to  parties,  see  infra,  IV, 
B,  4. 

83.  See  the  following:  Ark. — Cit- 
izens' Bank  of  Mammoth  Spring  v. 
Commercial  Nat.  Bank,  107  Ark.  142, 
155  S.  W.  102;  Brown  v.  Frenken,  87 
Ark.  160,  112  S.  W.  207;  Chicago,  R.  I. 
&  P.  Ey.  Co.  V.  Young,  85  Ark.  444, 
108  S.  W.  831.  111.— Frank  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  186  111.  App.  242; 
Aldridge  V.  Glover,  53  111.  App.  137. 
la. — Simitz  V.  Sehaapveld,  159  Iowa 
588,  140  N.  W.  423.  Ore.— Culver  v. 
Eandle,  45  Ore.  491,  78  Pac.  394.  Pa. 
Pritchett  v.  Moore,  1  Ashm.  26.  Tex. 
"Williams  &  Co.  v.  Dennis  &  Co.,  1 
White  &  W.  Civ.  Cas.,  §1233.  Vt. 
Wilder  V.  Gilman,  55  Vt.  503. 

[a]  "Every  person,  against  whom  a 
justice  of  the  peace  renders  a  judgment, 
is  entitled,  of  common  right,  to  an  ap- 
peal and  a  trial  by  jury."  Eowen  v. 
King,  25  Pa.  409. 

[b]  A  defendant  may  appeal  in  all 
cases  where  the  plaintiff  is  given  such 
right.     Prestly  v.  Eoss,  11  Pa.  410. 

[c]  A  surety  on  a  replevin  bond  in 
the  justice's  court  is  not  a  party  to 
the  action  in  the  sense  that  he  may 
prosecute  an  appeal  and  have  the  issues 
retried  in  the  appellate  court.  Crites 
V.  Littleton,  23  Iowa  205. 

84.  See  2  Standard  Proc.  194,  et 
seq. 

85.  Burke  v.  Silcox,  6  Penne.  (Del.) 
102,  64  Atl.  73. 


[a]  A  defendant  in  an  attachment 
who  has  not  appeared  in  the  action  in 
the  manner  prescribed  by  law  has  no 
right  of  appeal.  Leeds  v.  Mueller,  51 
N.  J.  L.  467,  17  Atl.  954. 

86.  Mitchell  v.  Woods,  11  Ark.  180; 
The  Constitution  v.  Woodworth,  2  111. 
511. 

87.  111. — Seymour-Danne  Co.  v.  Jen- 
nings, 88  111.  App.  347.  Ind. — Burgess 
V.  Matlock,  14  Ind.  475.  Minn. — Eich- 
ter  V.  Trask,  40  Minn.  379,  42  N.  W. 
87;  Albachten  v.  Chicago,  St.  P.  & 
K.  C.  Ey.  Co.,  40  Minn.  378,  42  N.  W. 
86,  regardless  of  whether  an  appeal 
may  be  taken  in  the  principal  action. 
N.  H.— Barker  v.  Garland,  22  N.  H. 
103.  Ore.— See  Burns  v.  Payne,  31  Ore. 
100,  49  Pac.  884.  Tex.— Davis  v.  West 
Texas  Bank  &  Tr.  Co.  (Tex.  Civ.  App.), 
116  S.  W.  393.  Vt.— Earl  v.  Leland,  14 
Vt.  328,  331,  note. 

Compare  Laird  v.  Abrahams,  15  N. 
J.  L.  22. 

88.  Gilray  v.  Metropolitan  Nat. 
Bank,  113  111.  App.  485. 

89.  Eastlund  v.  Armstrong,  117  Wis. 
S94,  94  N.  W.  301. 

90.  Bletz  V.  Haldeman,  26  Pa.  403. 

91.  See  the  following:  Cal.— Scott  v. 
Yolo  County  Superior  Court,  73  Cal. 
11,  14  Pac.  374,  payment  of  judgment 
by  defendant  as  affecting  appeal  by 
plaintiff.  Conn. — Prosser  v.  Chapman, 
29  Conn.  515.  Ind. — Sample  v.  Gilbert, 
46  Ind.  444,  inconsistent  acts  of  defend- 
ant, la. — Wilson  V.  Eobinson,  61  Iowa 
357,    16    N.    W.    209,    effect    of    filing 
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applicable   to   appeals   from  other   courts   and  elsewhere   discussed.^^ 

4.     Parties.^'  —  Questions  as  to  parties  to  a  proceeding  to  review  the 

.judgments  oP  a  justice  court  are  governed  by  the  general  rules^*  gov- 


transeript  of  judgment  in  superior 
conirt.  But  see  Hanes  v.  See,  156  N. 
W.  852  (as  to  when  obedience  to  judg- 
ment will  not  result  in  loss  of  right  to 
appeal);  Clark  v.  Gibson,  1  Morris  328. 
Me.— Howard  v.  Hill,  31  Me.  420,  in- 
consistent act  of  defendant.  Mich. 
People  ex  rel.  Eeynolds  v.  Judges  of 
Macomb  Circ.  Court,  1  Mich.  134.  Mo. 
Brinkerhoff  v.  Elliott,  43  Mo.  App.  185, 
payment  of  costs  as  affecting  right  to 
appeal.  Pa. — Bohan  v.  Cawley,  14  Atl. 
59;  Dawson  v.  Condy,  7  Serg.  &  R. 
366;  Boeleau  v.  Phillips,  1  Ashm.  92; 
Minich  v.  Basom,  12  Pa.  Co.  Ct.  508; 
Finley  v.  Smith,  7  Pa.  Co.  Ct.  661; 
Snyder  v.  Hatter,  6  Pa.  Co.  Ct.  418; 
"Wells  V.  V/ilson,  6  Pa.  Co.  Ct.  417; 
Soden  v.  Wheaton,  6  Pa.  Co.  Ct.  416; 
Dehart  v.  Kerlin,  4  Pa.  Co.  Ct.  396; 
Watson  V.  Wehrly,  2  Pa.  Dist.  530 
(right  of  appeal  as  affected  by  prosecu- 
tion of  certiorari);  Schneidel-  v.  Bates, 
37  Pa.  Super.  432. 

[a]  The  confession  of  a  new  judg- 
ment is  a  waiver  of  the  right  to  ap- 
peal from  a  former  judgment.  Coumbe 
V.  Nairn,  2  Cranch  C.  C.  676,  6  Fed. 
Cas.  No.  3,278. 

[b]  Waiver  of  Right  by  New  Trial. 
Where  the  statute  permits  the  justice 
to  grant  one  new  trial  to  each  party, 
the  right  of  appeal  from  the  judgment 
of  the  justice  is  not  waived  by  the 
exercise  of  the  privilege  of  a  new  trial 
before  the  justice  after  an  adverse  ver- 
dict of  a  jury.  Bender  v.  Bigley,  75 
W.  Va.  76,  83  S.  E.  193. 

92.  See  2  Standaed  Peoc.  204,  et 
seq. 

93.  As  to  who  may  appeal,  see  supra, 

IV,  B,  3. 

94.  See  the  following:  Ala.— Hall- 
mark V.  Hopper,  119  Ala.  78,  24  So. 
563,  72  Am.  St.  Rep.  900;  Craig  v.  At- 
wood,  1  Stew.  &  P.  86.  Ark.— Western 
Tie  &  Timber  Co.  v.  Thomas,  82  Ark. 
271,  101  S.  W.  730.  Del.— Jackson  v. 
Hedges,  4  Har.  96.  Ga.— Head  v. 
Marietta  Guano  Co.,  124  Ga.  983,  53 
S.  E.  676;  Bass  &  Co.  v.  Bearden,  6 
Ga.  App.  696,  65  S.  E.  692.    III.— Wells 

V.  Reynolds,  4  111.  191;  Leggett  v.  Chris- 
man,  3  HI.  46;  Naughton  v.  Gordon, 
164    111.    App.    549;    Long    v.    Frank, 
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117  HI.  App.  207;  Bell  v.  Bruhn,  30  111. 
App.  300;  Fabbri  v.  Cunio,  1  HI.  App. 
240.  Ind.— Goodhue  v.  Palmer,  13  Ind. 
457;  Ebert  V.  Ludlow,  6  Ind.  29;  Law- 
renceburgh  &  W.  M.  R.  Co.  v.  Smith, 

5  Ind.  188;  Inhab.  of  Congressional 
Twp.  No.  19  V.  Clark,  1  Ind.  139;  Kain 
V.  Gradon,  6  Blackf.  138;  Holcomb  v. 
Johnson,  3  Blackf.  368.  Ky.— Wills  v. 
McKee,  5  Ky.  L.  Rep.  683;  Blassingame 
V.  Glaves,  6  B.  Mon.  38;  Claggett  v. 
Blanchard,  8  Dana  41.  Miss. — Roberts 
t-.  Weiler,  52  Miss.  299.  Mo. — Perry  v. 
Block,  1  Mo.  484;  Chicago,  R.  L  &  P. 
Ry.  Co.  V.  Woodson,  110  Mo.  App.  208, 
85  S.  W.  105;  Wendleton  v.  Kingery, 
110  Mo.  App.  67,  84  S.  W.  102;  Roberts, 
Johnson  &  Rand  Shoe  Co.  v.  Coulson, 
96  Mo.  App.  698,  70  S.  W.  931.  Neb. 
Claplin  V.  American  Nat.  Bank,  46  Neb. 
884,  65  N.  W.  1056.  N.  J.— Pharo  v. 
Parker,  21  N.  J.  L,  332;  Sheppard  v. 
Fenton,  9  N.  J.  L.  8.  N.  Y.— People 
ex  rel.  Cross  v.  Judges  of  Onondaga 
County,  7  Cow.  492;  Moody  v.  Gleason, 
7  Cow.  482;  Mattison  v.  Jones,  9  How, 
Pr.  152.  Ohio. — Mulrooney  v.  Lederer, 
1  Ohio  Cir.  Ct.  (N.  S.)  422,  s.  c,  20 
Ohio  Cir.  Ct.  382,  11  Ohio  Cir.  Dec. 
278.  Okla.— Johnson  v.  Stoval,  44  Okla. 
443,  144  Pac.  1057;  St.  Louis  &  S.  F. 
R.  Co.  V.  Henson,  44  Okla.  281,  144 
Pac.  364;  Kanaga  v.  Lahr,  42  Okla.  284, 
141  Pac.  411;  Hirls  v.  Janeway,  42 
Okla.  33,  140  Pac.  419;  Barnard  v.  Doug- 
lass-Whaley  Groc.  Co.,  31  Okla.  124, 
120  Pac.  563;  Brown  v.  Yates,  24  Okla, 
231,  103  Pac.  667.  Pa.— Gallagher  v. 
Jackson,  1  Serg.  &  R.  492;  Deaves  v. 
Brightly,  4  Clark  37.  Tex.— Uher  v. 
Cameron  State  Bank,  59  Tex.  Civ.  App. 
134,  125  S.  W.  321;  Jesse  French  Piano 

6  Organ  Co.  v.  Mears,  37  Tex.  Civ. 
App.  179,  83  S.  W.  401;  Baldwin  v. 
White  (Tex.  Civ.  App.),  26  S.  W.  455, 
W.  Va. — Townsend  v.  Brushy  Run 
Lumb.  Co.,  75  W.  Va.  47,  83  S.  E. 
185;  Garber  v.  Blatchlev,  51  W.  Va. 
147,  41  S.  E.  222;  York  v.  Free,  38 
W.  Va.  336,  18  S.  E.  492.  Wis.— Bremer 
r.  Koenig,  5  Wis.  156;  Kirkpatrick  f. 
McCormick,  2  Wis.  284;  Edson  v.  Coun- 
tryman, 1  Wis.  172. 

fal     When  a  general  statute  exists 
allowing  writs  of  error  to  either  party 
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erning  parties  to  appellate  proceedings,  which  are  elsewhere  discussed.®" 
5.  Necessity  for  and  Manner  of  Presenting  and  Reserving  Objec- 
tions Before  Jnstice.^^  —  a.  In  General.  —  If  upon  an  appeal  from 
justice  court  there  is  a  trial  de  novo,  no  necessity  arises  for  the  pre* 
sentation  or  reservation  of  errors  occurring  before  the  justice.®^  Where 
there  is  no  trial  de  novo,  however,  the  general  rules  governing  the  ne- 
cessity of  raising  and  reserving  objections  before  the  trial  court  in 
order  to  render  the  error  available  on  appeal  are  usually  applicable."^ 


harmed  by  a  judgment,  the  fact  that 
in  a  subsequent  statute  relating  to 
actions  of  summary  process  provision 
is  made  for  granting  a  writ  of  error 
to  defendant,  does  not  prohibit  the 
granting  of  the  writ  to  a  plaintiff. 
Brodner  v.  Swirsky,  86  Conn.  32,  84 
Atl.  104,  42  L.  E.  A.   (N.  S.)   654. 

[b]  Parties  Must  Be  the  Same. 
When  a  cause  is  appealed  from  the 
justice  court,  none  but  parties  to  the 
case  tried  in  the  justice's  court  are 
parties  in  the  appellate  court.  St. 
Louis  &  S.  F.  Ey.  Co.  v.  English  (Tex. 
Civ.  App.),   109  S.  W.  424. 

[c]  Right  to  bring  in  or  substitute 
new  parties,  see  Demaron  v.  Martin,  72 
Misc.  152,  131  N.  Y.  Supp.  46;  Freeman 
V.  Walker  &  Sons  (Tex.  Civ.  App.),  175 
S.  W.  1133,  456;  also  2  Standard  Proc. 
226. 

[d]  Right  of  new  parties  to  Inter- 
vene, see  Ala. — Ex  parte  Webb,  58  Ala. 
109.  Mo. — Shaw  v.  Groomer,  60  Mo. 
495.  Tenn.— Cowan,  McClung  &  Co.  v. 
Lowry,  7  Lea  620.  Tex.— Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Ford,  3  Wills.  Civ. 
Cas.,  §147.  See  also  2  Standard  Proc. 
226. 

95.  See  2  Standard  Proc.  215,  et 
seq.;  and  the  title   "Writ  of  Error." 

96.  As  to  objections  and  exceptions 
generally,  see  the  title  ' '  Objections  and 
Exceptions. ' ' 

97.  See  2  Standard  Proc.  237.  But 
see  Barber  v.  Kennedy,  18  Minn.  216; 
Rahilly  v.  Lane,  15  Minn.  447  (where 
the  rule  is  different  because  of  stat- 
ute) ;  also  Clark  v.  Great  Northern  Ey. 
Co.,  30  Mont.  458,  76  Pac.  1003;  State 
V.  Lindsay,  22  Mont.  398,  56  Pac.  827. 

[a]  When  defendant  appealed  to  a 
jury  from  a  judgment  of  the  justice 
and  the  plaintiff  took  part  in  the  trial 
before  the  jury  without  objecting  to 
the  appeal  because  the  statutory  bond 
was  not  given,  plaintiff  cannot  raise 
that  objection  for  the  first  time  in  the 
court  to  which  defendant  appeals  from 
the  judgment  in  the  jury  trial,  the  pro- 
ceedings  being   otherwise    regular   and 


the  cause  being  triable  de  novo.  Crab- 
tree  V.  Nolan,  159  Ala.  652,  49  So. 
309. 

What  cases  triable  anew,  see   infra, 

IV,  B,  14,  a. 

98.  See  2  Standard  Proc.  236,  238, 
and  the  following  cases:  Colo. — Denver 
L.  S.  Com.  Co.  V.  Parks,  41  Colo.  164, 
91  Pac.  1110.  Del.— Williams  v.  Haw- 
ley,  6  Houst.  482.  Ga. — Spooner  v. 
Coachman,  18  Ga.  App.  705,  90  S.  E. 
373;  Chambers  v.  Dickson,  Ga.  Dec. 
(pt.  1)  164;  Dodson  v.  Connally,  Ga. 
Dec.  (pt.  1)  132.  111.— Adams  v.  Miller, 
12  111.  27.  la.— Condray  v.  Stifel,  77 
Iowa  283,  42  N.  W.  185;  Smith  v. 
Parker,  28  Iowa  359.  Kan. — Lee  v. 
Loveridge,  11  Kan.  485;  Garvey  v. 
Schollkopf,  McCahon  179.  Mass. — Cous- 
ins f.  Cowing,  23  Pick.  208.  Mo.— Haase 

V.  Stevens,  18  Mo.  476.  N.  J.— Burk 
V.  Shreve,  39  N.  J.  L.  214.  N.  Y. 
Hellinger  v.  Marshall,  92  App.  Div. 
607,  86  N.  Y.  Supp.  1051;  Bement  & 
Sons  V.  Rockwell,  92  App.  Div.  44,  86 
N.  Y.  Supp.  876;  Darling  v.  Protective 
Assur.  Soc,  71  Misc.  113,  127  N.  Y. 
Supp.  486.  N.  D.— Burcell  v.  Goldstein, 
23  N.  D.  257,  136  N.  W.  243.  S.  C. 
Hill  V.  Garrett,  83  S.  C.  572,  65  S.  E. 
821.  Tex. — Freeman  v.  Walker  &  Sons 
(Tex.  Civ.  App.),  175  S.  W.  1133,  456. 

[a]  Exceptions  to  rulings  of  justice 
must  be  preserved  except  when  the  rec- 
ord shows  that  there  is  no  cause  of 
action  or  defense,  or  jurisdiction 
Franek  v.  Vaughan,  81  Minn.  236,  83 
N.  W.  982. 

[b]  On  a  special  appeal,  the  appel- 
lant is  not  confined  to  objections  actual- 
ly made  before  the  justice,  but  it  is 
sufficient  if  they  be  presented  in  the 
affidavit  for  appeal.  Knowles  &  Son 
V.  Cavanaugh,  144  Mich.  260,  107  N. 
W.  1073;  Wright  v.  Eussell,  19  Mich. 
346.  But  see  Knapp  v.  Duclo,  1  Mich. 
N.  P.  189,  that  objections  to  process, 
pleadings  or  other  proceedings  will  not 
be  considered  on  appeal  unless  they 
were  raised  before  the  justice. 

Necessity  for  stating  questions  sought 

Vol.  XVIII 


192 


JUSTICES  OF  THE  PEACE 


1 


The  objection  must  be  specific  in  its  statement  of  the  grounds  relied 
upon;***  and  no  other  than  the  specific  ground  of  objection  made  be- 
low can  be  availed  of  on  the  appeal.^ 

b.  To  Jurisdiction.^  —  It  is  a  general  rule  that  when  the  want  of 
jurisdiction  appears  from  the  record,  it  will  be  noticed  without  previous 
objection.^  In  some  jurisdictions,  an  objection  that  the  court  is  with- 
out jurisdiction  of  the  subject-matter  may  be  raised  for  the  first  time 
on  appeal.*  But  in  others,  the  want  of  jurisdiction  of  the  justice 
cannot  be  availed  on  appeal,  unless  objection  thereto  has  been  taken 
before  the  justice.**  Objection  to  the  justice's  jurisdiction  over  the  de- 
fendant's person  cannot  be  raised  for  the  first  time  on  appeal." 


to  be  reviewed  in  notice  of  appeal,  see 

infra,  IV,  B,  6,   (11),  (B),  (2). 

Review  without  trial  de  novo,  see 
infra,  IV,  B,  15. 

99.  See  2  Standard  Proc.  269,  and 
Spooner  v.  Coachman,  18  Ga.  App.  705. 
90  S.  E.  373;  Lyman-Eliel  Drug  Co, 
V.  Cooke,  12  N.  D.  88,  94  N.  W.  1041. 

How  objection  to  jurisdiction  taken, 
see  infra,  IV,  B,  5,  b. 

1.  Colo.— School  Dist.  No.  38  Boul 
der  County  v.  "Waters,  20  Colo.  App. 
106,  77  Pac.  255,  certiorari  dismissed, 
33  Colo.  258,  79  Pac.  1017.  Ga. 
Spooner  v.  Coachman,  18  Ga.  App.  705, 
90  S.  E.  373.  Mich.— Wilcox  v.  Toledo 
&  A.  A.  E.  Co.,  45  Mich.  280,  7  N.  W 
892. 

2.  Raising  and  waiving  objections 
to  jurisdiction  generally,  see  the  title 
"Jurisdiction." 

3.  111. — G.  B.  Hemmingway  Co.  v. 
Keagle,  181  111.  App.  5.  Ind.— Poyser 
V.  Murray,  6  Ind.  35;  Louisville  N.  A. 
&  C.  Ey.  Co.  V.  Creamer,  6  Ind.  App. 
700,  33"  N.  E.  238;  Louisville  N.  A.  & 
C.  Ey.  Co.  V.  Parish,  6  Ind.  App.  89,  33 
N.  E.  122.  Md.— Darrell  v.  Biscoe,  94 
Md.  684,  51  Atl.  410.  Mass.— Elder  v. 
Dwight  Mfg.  Co.,  4  Gray  201.  Mich. 
Wright  V.  Eussell,  19  Mich.  346.  Mo. 
Barnett  v.  Atlantic  &  P.  E.  Co.,  68 
Mo.  56,  30  Am.  Eep.  773;  Fabien  v. 
Grabow,  134  Mo.  App.  193,  114  S.  W. 
80. 

See  generally  2  Standard  Proc.  248. 
Compare   State   Nat.  Bank   of  Okla- 
homa City  V.  Wood,  43  Okla.  251,  142 
Pac.    1002;    Casner  v.   Streit,  42   Okla. 
710,  142  Pac.  1004. 

4.  Lawson  v.  Lynch,  9  Tex.  Civ. 
App.  582,  29  S.  W.  1128. 

5.  Louisville  &  N.  E.  Co.  v.  Barker, 
96  Ala.  435,  11  So.  453;  Western  Eail- 
way  Co.  V.  Lazarus,  88  Ala.  453,  6  So. 
877;  Burns  v.  Henry,  67  Ala.  209; 
Yaughan   v.   Eobinson,    20    Ala.    229; 
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Slaton  V.  Apperson,  15  Ala.  721;  Dew 
V.  Bank  of  State,  9  Ala.  323;  Strout  v. 
Inhab.  of  Durham,  23  Me.  483. 

Compare  infra,  IV,  B,  14,  d,   (I). 

[a]  Thus,  when  the  ground  of  ob- 
jection is  that  the  action  was  brought 
in  an  improper  county  or  township, 
objection  must  be  made  in  the  lower 
court.  Colo. — School  Dist.  No.  38  Boul- 
der County  V.  Waters,  20  Colo.  App. 
106,  77  Pac.  255,  certiorari  dismissed, 
33  Colo.  258,  79  Pac.  1017.  Ind.— Al- 
lison V.  Hedges,  5  Blackf.  546.  N.  J. 
Naye  v.  Noezel,  50  N.  J.  L.  523,  14 
Atl.  750.  Tex.— Cahill  v.  Texas  Mex- 
ican Ey.  Co.,  76  Tex.  100,  12  S.  W. 
1128;  Galveston,  H.  &  S.  A.  E.  Co.  v. 
McTiegue,  1  White  &  W.  Civ.  Cas., 
§§457,  460;  Engel  v.  Brown,  1  White 
&  W.  Civ.  Cas.,  §803. 

[b]  When  the  illegality  of  an  as- 
sessment is  not  questioned  before  the 
justice,  no  question  as  to  the  want  of 
jurisdiction  of  the  justice  for  that  rea- 
son can  be  raised  on  the  appeal.  Wil- 
liams V.  McCartney,  69  Cal.  556,  11 
Pac.  186. 

[c]  That  the  amount  in  controversy 
exceeds  the  jurisdiction  of  the  justice 
must  be  raised  below  and  cannot  be 
presented  for  the  first  time  upon  ap- 
peal. Ala.— Clem  v.  Wise,  133  Ala.  403, 
31  So.  986;  Glaze  v.  Blake,  56  Ala. 
379;  Vaughan  v.  Eobinson,  20  Ala, 
229;  Pruitt  v.  Stuart,  5  Ala.  112.  Minn. 
Lee  V.  Parrett,  25  Minn.  128.  N.  C, 
Cromer  v.  Marsha,  122  N.  C.  563,  29 
S.  E.  836,  when  the  defect  does  not  ap- 
pear on  the  face  of  the  papers.  Contra, 
Ind. — Horton  v.  Sawyer,  59  Ind.  587. 
la. — Leathers  v.  Geitz,  135  Iowa  145, 
112  N.  W.  191.  Mo.— Webb  v.  Tweedie, 
30  Mo.  488.  Pa.— O 'Connell  Bros.  v. 
National  Bank  of  Kennett  Square,  2 
Chest.  Co.  296. 

6.  Ashby  v.  Holmes,  68  Mo.  App 
23. 
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How  Objection  Taken,  —  No  general  rules  can  be  stated  as  to  the 
method  of  presenting  objections  to  jurisdiction,  nor  what  evidence  will 
be  considered  on  the  motion/ 

Waiver  of  Objection.  —  When  no  objection  is  made  to  the  jurisdiction 
in  the  justice's  court,  and  an  appeal  is  taken,  the  objection  is  waived 
if  the  cause  be  one  within  the  original  jurisdiction  of  the  appellate 
court.®  The  effect  of  an  appearance,^  or  of  pleading  and  going  to  trial 
in  the  appellate  court, ^°  as  a  waiver  of  an  objection  to  jurisdiction,  la 
treated  elsewhere. 

c.  To  Want  of  Capacity  To  Sue.  —  That  plaintiff  has  no  legal  ca- 
pacity to  sue,  cannot  be  raised  for  the  first  time  on  appeal.^^ 

d.  To  Process  and  Parties.  —  Defects  in  the  process  or  as  to  the 
parties  must  be  taken  advantage  of  in  the  lower  court  or  they  are 
waived;^'  and  a  similar  rule  prevails  as  to  defects  in  the  method  or 


7.  Time  and  Mode  of  Presenting 
Objection. — An  objection  during  the 
trial  to  the  admission'  of  any  evidence 
for  plaintiff  because  of  the  want  of 
jurisdiction  of  the  subject-matter,  is 
sufficient  to  raise  the  question  of  juris- 
diction. Ball  V.  Biggam,  43  Kan.  327, 
23  Pac.  565. 

[a]  If  the  justice  is  without  juris- 
diction, the  question  may  be  presented 
by  motion  to  stri'ke  off  the  appeal,  but 
the  best  and  proper  way  is  by  writ 
of  certiorari.  The  question  of  juris- 
diction may  be  raised  at  any  time. 
Ripple  V.  Keast,  8  Kulp  (Pa.)  109,  16 
Pa.  Co.  Ct.  548,  5  Pa.  Dist.  31.  And 
see  O'Connell  Bros.  v.  National  Bank 
of  Kennett  Square,  2  Chest.  Co.  (Pa.) 
296,  that  relief  may  be  had  by  motion 
to   quash  the  proceedings. 

[b]  The  transcript  may  be  consid- 
ered in  determining  the  question  of 
jurisdiction,  when  the  appeal  bond  fails 
to  show  that  the  judgment  was  final 
and  appealable.  Owens  v.  Levy,  1  White 
&  W.  Civ.  Cas.   (Tex.),  §407. 

8.  Mont. — See  Anderson  v.  Red 
Metal  Min.  Co.,  36  Mont.  312,  93  Pac. 
44.  Nev. — Phillips  v.  Snowden  Placer 
Co.,  160  Pac.  786.  N.  D.— Stacy  Fruit 
Co.  17.  McClellan,  25  N.  D.  449,  456, 
142  N.  W.  44;  Heard  v.  Holbrook,  21 
N.  D.  348,  131  N.  W.  251;  Johnson  v. 
Erickson,  14  N.  D.  414,  105  N.  W.  1104. 
Ohio. — Harrington  v.  Heath,  15  Ohio 
483,  distinguishing  Nichol  v.  Patterson, 
4  Ohio  200.  Okla.— State  Nat.  Bank  v. 
Wood,  43  Okla.  251,  142  Pac.  1002. 

Compare  supra,  IV,  B,  1,  a  and  b. 

9.  See  infra,  IV,  B,  10,  b,  (11). 

10.  See  infra,  IV,  B,  10,  b,  (II). 

11.  Compton  r.  Parsons,  76  Mo.  455; 


Fowler  v.  Westervelt,  40  Barb.  (N.  Y.) 
374,  17  Abb.  Prac.  59;  Pruyn  v.  Taylor, 
18  How.  Pr.  (N.  Y.)  331.  And  see 
Strout  V.  Inhab.  of  Durham,  23  Me. 
483. 

12.  Ala. — Blankenship  v.  Blackwell, 
124  Ala.  355,  27  So.  551,  82  Am.  St. 
Rep.  175;  Needham  v.  Newsom,  Minor 
407.  Ark.— Tomlinson  Chair  Mfg.  Co. 
V.  Jop-Pa  Mattress  Co.,  122  Ark.  566, 
184  S.  W.  32.  Colo.— McCampbell  v. 
Cavis,  10  Colo.  App.  242,  50  Pac.  728, 
111.— African  M.  E.  Church  v.  Mc- 
Gruder,  73  111.  516  (improper  parties); 
Scott  V.  White,  71  HI.  287  (misnomer); 
Roberts  v.  Formhalls,  46  III.  66,  want 
of  revenue  stamp  on  summons.  But 
see  Evans  v.  Bouton,  85  111.  579,  that 
defendant  make  motion  in  circuit  court 
going  to  the  jurisdiction  of  the  justice, 
for  defective  affidavit  in  replevin.  Ind. 
Dudley  v.  Fisher,  7  Blackf.  553;  Ver- 
milya  v.  Davis,  7  Blackf.  158.  Neb. 
Bower  v.  Cassells,  59  Neb.  620,  81  N 
W.  622.  N.  Y.— Baird  v.  Pridmore,  31 
How.  Pr.  359,  want  of  revenue  stamp 
on  summons.  Okla. — Twine  v.  Kilgore 
3  Okla.  640,  39  Pac.  388.  Tex.— Matula 
V.  Fitzgerald,  4  Wills.  Civ.  Cas.,  §70, 
15  S.  W.  644,  misjoinder  of  parties  and 
actions.  W.  Va.— Blankenship  v.  Kan- 
awha &  M.  Ry.  Co.,  43  W.  Va.  135,  27 
S.  E.  355. 

See  generally  2  Standard  Proc.  252, 
et  seq. 

[a]  A  motion  to  quash  the  citation 
issued  by  the  justice  cannot  be  made 
on  appeal  for  the  first  time.     White  v. 
Johnson,  5  Tex.  Civ.  App.  480.  24  S.  W 
568.  ' 

[b]  Waiver  of  Misjoinder.— Failure 
to  object  on  the  ground  of  misjoinder 
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sufficiency  of  service  of  process/^  and  in  the  return  of  service  of  pro- 
cess.^* 

e.  To  Pleadings.  —  Generally  defective  pleadings  must  be  objected 
to  in  the  justice's  court;  the  objection  cannot  be  raised  for  the  first 
time  upon  appeal.^^  It  is  otherwise,  however,  w^here  the  complaint 
does  not  state  a  cause  of  action  on  the  face  thereof.^*^ 

f.  To  Errors  in  Proceedings  Before  Justice.  —  (I.)  In  General. 
Errors  in  the  proceedings  before  the  justice  are  as  a  rule  waived  by 
taking  an  appeal  from  the  judgment;"  but  they  may  sometimes  be 


of  parties  is  waived,  when  no  objec- 
tion was  taken  before  the  justice.  Gen- 
try V.  McCarty  (Tex.  Civ.  App.),  141 
S.   W.   152. 

13.  Ark. — Hester  v.  Murphy,  1  Ark, 
55.  Kan.— Brust  r.  Green,  32  Kan.  182, 
4  Pac.  81.  Mass.^ — Davenport  v.  Burke, 
9  Allen  116.     N.  0. — Taylor  v.  Marcus, 

53  N.  C.  402. 

14.  Sturgus'  Admr.  V.  White's 
Admr.,  7  Mon.  (Ky.)   228. 

[a]  A  writ  of  error  will  not  lie  be- 
cause of  entry  of  judgment  on  an  in- 
suflBeient  return  of  service,  until  after 
a  motion  before  the  justice  to  set  aside 
the  judgment  has  been  overruled.  Leon- 
ard i\  Hallem,  17  Iowa  564. 

15.  Ala. — Linam  v.  Jones,  134  Ala. 
570,  33  So.  343.  111.— Tisdale  v.  Town 
of  Minonk,  46  111.  9;  Willerton  v.  Shoe- 
maker, 60  111.  App.  126.  Ind.— McClel- 
land V.  Quarles,  3  Blackf.  459;  Mason 
V.  Kempf,  11  Ind.  App.  311,  38  N.  E 
230;  Milhollin  v.  Fuller,  1  Ind.  App 
58,  27  N.  E.  111.  la.— Atkinson  v 
Chicago  &  N.  W.  Ry.  Co.,  70  Iowa  68 
29  N.  W.  808.  Kan.— Gossett  v.  Pat 
ten,  23  Kan.  340;  Kaub  v.  Mitchell,  12 
Kan.  57.  Mich.—  Taylor  v.  Belton,  188 
Mich.  302,  154  N.  W.  149;  Millspaugh 
V.  Schultz,  180  Mich.  310,  146  N.  W. 
634;  Chicago  Bldg.  &  Mfg.  Co.  v.  Yell, 
129  Mich.  517,  89  N.  W.  329;  Wilcox 
V.  Toledo  &  A.  A.  R.  Co.,  45  Mich.  280, 
7  N.  W.  892.  Minn.— Thompson  v.  Kil- 
lian,  25  Minn.  Ill;  Taylor  v.  Bissell, 
1  Minn.  225.  Mo. — Guarantee  Interior 
Fixture  Co.  v.  St.  Louis  American 
League  Baseball  Co.,  152  Mo.  App.  601, 
133  S.  W.  849;  Boeker  v.  Crescent 
Belting  &  Pckg.  Co.,  101  Mo.  App.  429, 
74  S.  W.  385;  Finley  v.  Dyer,  79  Mo. 
App.  604.     Neb. — McKibben  v.  Harris, 

54  Neb.  520,  74  N.  W.  952.  N.  Y. 
Dean  v.  Gridley,  10  Wend.  254;  Jones 
V.  Thompson,  6  Hill  621 ;  Neff  v.  Clute, 
12  Barb.  466;  Ross  v.  Hamilton,  3  Barb. 
609;   Lyungstrandh   v.  William   Haaker 
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Co.,  16  Misc.  387,  38  N.  Y.  Supp.  129. 
Okla.— Scott  f.  Jones,  7  Okla.  42,  54 
Pac.  308.  Ore.— Adams  v.  Kellv,  44 
Ore.  66,  74  Pac.  399.  Pa.— Sehlott  V. 
Lower  Heidelberg  Twp.,  1  Woodw.  Dec. 
280.  S.  D.— Jerome  v.  Rust,  19  S.  D. 
263,  103  N.  W.  26.  Wis.— Wirth  v. 
Bartell,  84  Wis.  209,  54  N.  W.  399. 
See  generally  2  Standard  Proc.  253. 

[a]  When  the  complaint  states  facts 
sufficient  to  bar  another  action  for  the 
same  cause,  objections  thereto  cannot 
be  taken  in  error  for  the  first  time. 
Harper  v.  Pound,  10  Ind.  32. 

[b]  A  defective  affidavit  (1)  in  an 
attachment  (Horton  v.  Miller,  84  Ala. 
537,  4  So.  370),  (2)  or  replevin  suit 
(Goodell  r.  Ward,  17  Minn.  17)  cannot 
be  objected  to  for  the  first  time  on  ap- 
peal. 

[c]  Waiver  of  Objection. — When 
upon  the  trial  both  parties  introduced 
evidence  showing  the  jurisdiction  of  the 
justice,  the  defendant  cannot  on  the 
appeal  object  for  the  first  time,  to  the 
want  of  jurisdictional  facts  in  the  com- 
plaint. Kennedy  v.  Prueitt,  24  Mo. 
App.  414. 

[d]  When  a  pleading  Is  objected  to 
before  the  justice  and  the  objection 
overruled,  and  a  motion  in  arrest  of 
judgment  is  made  and  overruled,  the 
objection  should  be  considered  on  the 
appeal.  Wilson  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  18  Mo.  App.  258. 

Methods  of  objection,  see  generally 
supra,  III,  K,  5. 

16.  Guarantee  Interior  Fixture  Co. 
r.  St.  Louis  American  League  Baseball 
Co.,  152  Mo.  App.  601,  133  S.  W.  849; 
Minnetonka  Oil  Co.  v.  Haviland  (Okla.), 
155  Pac.  217.  Compare  Totman  v. 
Drake,  52  Misc.  60,  102  N.  Y.  Supp. 
379. 

See  generally  2  Standard  Proc.  253, 
254. 

17.  See  the  following:  Ala. — Rey- 
nolds V.  Simpkins,  67  Ala.  378.     Kan. 
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urged  on  appeal,  provided  objection  be  taken  thereto  before  the  jus- 
tice.^® If  the  action  of  the  justice  is  in  excess  of  his  authority,  the 
error  may  be  taken  cognizance  of  by  the  appellate  court,  although  the 
question  is  not  presented  by  either  party," 

(II.)  In  Admission  or  Reception  of  Evidence.  —  Errors  in  the  admis- 
sion of  evidence  must  be  taken  advantage  of  before  the  justice,  in 
order  to  be  available  on  appeal.^"  The  same  is  true  where  the  claim 
made  is  the  insufficiency  of  the  pleadings  to  warrant  the  reception  of 
any  evidence.^^ 

g.  To  Errors  in  Proceedings  for  Appeal.  —  Objections  to  errors  in 
the  proceedings  in  the  taking  and  perfecting  of  the  appeal  will  not 
be  reviewed  in  the  absence  of  a  prior  objection  below,^^ 

h.  Necessity  for  Motion  for  New  Trial.  —  In  order  for  an  appellate 
court  to  review  alleged  errors  occurring  in  the  justice's  court,  it  is 
sometimes  necessary  that  a  motion  for  a  new  trial,  grounded  on  such 
alleged  errors,  should  have  been  first  made  and  denied.^^ 


Grandstaff  v.  Scoffin,  5  Kan.  97.  Neb. 
Jones  V.  Driseoll,  46  Neb.  575,  65  N.  W. 
194.  N.  Y.— Brownell  v.  Slocum,  3 
Johns.  430.  N.  C. — Aycock  v.  Wilming- 
ton &  W.  E.  Co.,  51  N.  C.  231.  Wis. 
Conrad  v.  Cole,  15  Wis.  545. 

See  also  tn/ra,  IV,  B,  14,  d,  (IV). 

[a]  Failure  to  file  a  promissory 
■ote  which  was  the  subject  of  the  ac- 
tion, is  not  ground  for  reversal,  when 
it  appears  to  have  been  produced  at 
the  trial,  and  no  request  for  its  filing 
was  made  by  defendant.  Tune  v. 
Sweeney,  34  Minn.  295,  25  N.  W.  628. 

[b]  Rendition  of  judgment  in  vaca- 
tion when  the  day  of  trial  was  fixed  by 
consent  of  the  parties  cannot  be  ob- 
jected to  on  appeal.  Eice  v.  Locke,  59 
Miss.  189. 

18.  U.  S. — Deadrick  v.  Harrington, 
Hempst.  50,  7  Fed.  Cas.  No.  3,694b. 
Ala. — Wright  v.  New  England  Mortg. 
Security  Co.,  127  Ala.  213,  28  So.  573. 
111. — Jenkins  v.  Congreve,  92  111.  App. 
271.  W.  Va.— Griffin  v.  Haught,  45  W. 
Va.  460,  31  S.  E.  957.  Wyo.— Ward 
V.  Eees,  11  Wyo.  459,  72  Pac.  581. 

[a]  Bill  of  Particulars. — In  the  ab- 
sence of  an  objection  before  the  jus- 
tice, the  absence  of  a  bill  of  par- 
ticulars is  not  a  ground  for  reversing 
a  replevin  action,  when  the  affidavit 
for  replevin  stated  all  the  necessary 
facts.  Ackerman  v.  C.  C.  Chappell 
Hdw.  Co.,  41  Okla.  275,  137  Pac.  349. 

19.  St.  Joseph  Mfg.  Co.  v.  Harring- 
ton, 53  Iowa  380,  5  N.  W.  568. 

[a]  When  a  justice  is  without  power 
to  Instruct  a  jury,  the  appellate  court 
will  consider  the  question,  although  the 


I'ower  to  instruct  is  not  questioned  by 
the  parties.  St.  Joseph  Mfg.  Co.  v. 
Harrington,  53  Iowa  380,  5  N.  W. 
568. 

20.  See  2  Standard  Proc.  256,  et 
seq.,  and  Irvine  v.  Lopez,  1  Ariz.  81, 
25  Pac.  799;  Martin  v.  Smith,  108  Mich. 
278,  66  N.  W.  61. 

21.  Mich. — Millspaugh  v.  Schultz, 
ISO  Mich.  310,  146  N.  W.  634.  Minn. 
Quaker  Creamery  Co.  v.  Carlson,  124 
Minn.  147,  144  N.  W.  449,  failure  to 
object  to  refusal  to  permit  proof  under 
the  pleadings.  N.  Y. — Van  Allen  v 
Shulenburgh,  58  Misc.  136,  110  N.  Y. 
Supp.  464. 

See  generally  the  title  "Objections 
and  Exceptions." 

22.  See  2  Standard  Proc.  266,  and 
Smith  V.  Mayberry,  61  Ark.  515,  33 
S.  W.  1068;  Lyman-Eliel  Drug  Co.  v. 
Cooke,  12  N.  D.  88,  94  N.  W.  1041. 

Appearance  in  appellate  court  as 
waiver  of  objection,  see  infra,  IV,  B, 
10,  b,  (I). 

[a]  Where  in  a  cause  in  which  the 
appellate  court  would  have  original 
jurisdiction  the  parties  appeared  in  the 
appellate  court  and  without  objection 
to  the  jurisdiction  because  of  the  fail- 
ure of  the  justice  to  file  his  transcript 
in  that  court,  went  to  trial,  the  ob- 
jection was  too  late  when  made  after 
the  impaneling  of  the  jury.  Hull  v. 
Jones,  45  Colo.  228,  100  Pac.  418. 

23.  See  the  following:  Hennigh  v. 
Commercial  Nat.  Bank,  53  Kan.  370,  36 
Pac.  711;  Hart  Pioneer  Nursery  Co.  v. 
Scruggs  (Kan.),  13  Pac.  575;  Theilen 
V.  Hann,  27  Kan.  778;  Holland  v.  Mu- 
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6.  Taking  and  Perfecting  the  Appeal.  —  a.  In  General.  —  The 
taking  of  an  appeal  is  a  matter  of  procedure,  and  consists  in  the  taking 
of  certain  statutory  steps  to  transfer  the  case  to  the  appellate  court.^* 
The  right  to  appeal  from  justice's  court  heing  purely  statutory,^^  strict 
compliance  with  the  provisions  of  the  statutes  is  necessary  in  order 
that  the  appellate  court  may  obtain  jurisdiction,^^  though  there  is 
authority  to  the  effect  that  a  substantial  compliance  with  the  statute 
is  sufficient."  The  statutes  will  be  liberally  construed,  however,  in 
furtherance  of  justice,  and  such  an  interpretation  as  will  work  a  for- 
feiture of  the  right  of  appeal  is  not  favored.^s 


denger,  22  Kan.  731;  Kice  v.  Harvey, 
19  Kan.  144;  Langbein  v.  State,  37  Tex. 
162;  Gottlieb  v.  Gregory  (Tex.  Civ. 
App.),  132  S.  W.  843;  Griffin  v.  Brown, 
1  White  &  W.  Civ.  Cas.,  §1097;  Dewey 
&  Co.  V.  Campbell,  1  White  &  W.  Civ. 
Cas.,  §648;  Howard  v.  Jenkins,  1  White 
&  W.  Civ.  Cas.,  §68.  Compare  Minnick 
V.   Fort,    13   S.    C.    215;    Ivey   v.   State, 

48  Tex.  Crim.  254,  87  S.  W.  343;  Mas- 
terton  v.  Conrad,  2  Wills.  Civ.  Cas., 
§753.  See  generally  the  title  "New 
Trial." 

[a]  In  actions  of  forcible  entry  and 
detainer  it  is  not  a  necessary  prerequi- 
site to  an  appeal  from  a  justice,  that 
the  losing  party  should  ask  for  a  new 
trial.  Henry  v.  Lansdown,  42  Mo.  App. 
431. 

24.  Stutsman  v.  Cheyenne,  18  Wyo. 
499,  113  Pac.  322.  See  also  infra,  this 
article. 

25.  See  supra,  TV,  A. 

26.  See  the  following:  Ark. — Wad- 
kins  V.  Merchants  Bank,  96  Ark.  465, 
132  S.  W.  218.  Cal. — Sherer  v.  Supe- 
rior Court,  94  Cal.  354,  29  Pac.  716; 
Dutertre  v.  Superior  Court,  84  Cal.  535, 
24  Pac.  284;  Coker  v.  Superior  Court, 
58  Cal.  177.  Colo. — Adams  v.  Decker, 
50  Colo.  236,  114  Pac.  654.  D.  C. 
Slater  v.  Willige,  16  App.  Cas.  364.  lU. 
Fairbank  v.  Streeter,  142  HI.  226,  31 
N.  E.  494,  reversing  41  HI.  App.  434; 
Fay  t:  Seator,  88  111.  App.  419,  affirmed, 
188  HI.  507,  59  N.  E.  235.  Ind.— State 
r.  Daly,  175  Ind.  108,  93  N.  E.  539; 
Eicket'ts  V.  Fogleman,  23  Ind.  121.  La. 
Third  Municipality  of  New  Orleans  v. 
Hazelbach,  1  La.  Ann.  386.  Mo. — George 
f.  Metropolitan  St.  Ey.  Co.,  164  Mo. 
App.  121,  147  S.  W.  1132;  City  of 
Caruthersville  v.  Barnett,  149  Mo.  App, 
162,  129  S.  W.  1070;  Kelm  u.  Hunkler, 

49  Mo.  App.  664;  Whitehead  v.  Cole, 
49  Mo.  App.  428.  Mont. — Jenkins  v. 
Carroll,  42  Mont.  302,  312,  112  Pac. 
1064;  State  ex  rcl.  Rosenstein  v.  District 
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Court,  41  Mont.  100,  108  Pac.  580; 
State  V.  District  Court,  34  Mont.  112, 
85  Pac.  872,  115  Am.  St.  Rep.  522; 
State  V.  Whaley,  16  Mont.  574,  41  Pac. 
852.  N.  Y. — Ex  parte  Stephens,  6  Cow. 
69.  N.  D. — Aneta  Mercantile  Co.  ■;;. 
Groseth,  20  N.  D.  137,  127  N.  W.  718; 
Deardorff  v.  Thorstensen,  16  N.  D.  355, 
113  N.  W.  616;  Eldridge  v.  Knight,  11 
N.  D.  552,  93  N.  W.  860.  Okla.— Gra- 
ham V.  Sparlan,  36  Okla.  641,  129  Pac. 
738;  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620.  Ore.— Steel  v.  Rees, 
13  Ore.  428,  11  Pac.  68.  S.  D.— Aldrich 
V.  Public  Opinion  Pub.  Co.,  27  S.  D. 
589,  132  N.  W.  278;  Tschetter  v.  Heiser, 
9  S.  D.  285,  68  N.  W.  744;  Rudolph 
r.  Herman,  2  S.  D.  399,  50  N.  W.  833. 
Utah. — Hoffman  v.  Lewis,  31  Utah  179, 
87  Pac.  167;  City  of  Salt  Lake  v.  Red- 
wine,  6  Utah  335,  23  Pac.  756.  Vt. 
Harriman  v.  Swift,  31  Vt.  385.  W.  Va. 
Home  S.  M.  Co.  v.  Floding,  27  W.  Va. 
540.  Wis.— Wattawa  v.  Jahnke,  116 
Wis.  491,  93  N.  W.  547;  Pelton  V. 
Blooming  Grove,  3  Wis.  310;  Clark  v. 
Bowers,  2  Wis.  123.  Wyo. — Eggart  «. 
Dunning,  15  Wyo.  487,  89  Pac.  1022; 
Italian-Swiss  Agr.  Colony  v.  Bartag- 
nolli,  9  Wyo.  204,  61  Pac.  1020;  Jen- 
kins V.  Cheyenne,  1  Wyo.  287;  Ivinson 
t\  Pease,  1  Wyo.  277. 

See  also  Ga. — Newman  v.  State,  97 
Ga.  367,  23  S.  E.  831.  Idaho.— Perkins 
r.  Bridge,  10  Idaho  189,  77  Pac.  329. 
Mo. — Holman  v.  Hogg,  83  Mo.  App. 
."70.  N.  J. — Tichenor  v.  Hewson,  14  N. 
J.  L.  26.  Okla.— Patten  v.  Cagle,  32 
Okla.  499,  122  Pac.  154.  And  see 
infra,  IV,  B,  6,  c,  (II),  (D);  IV,  B,  6, 
e,  (I),   (A). 

27.  111.— Enright  v.  Rehbach,  133  111. 
App.  50.  Mont. — State  ex  rel.  Rosen- 
stein  r.  District  Court,  41  Mont.  100, 
108  Pac.  580.  Utah.— State  ex  rel. 
Snell  V.  Third  Judicial  Dist.  Ct.,  36 
Utah  267,  103  Pac.  261. 

28.  Pearson  v.  Lovejoy,  53  Barb.  (N. 
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The  order  in  which  the  various  steps  prescribed  by  the  statute  are 
performed  is  not  as  a  rule  material.^" 

b.  Time  for  Taking.  —  (I.)  In  General.  —  Unless  prohibited  by  con- 
stitutional authority,  the  legislature  may  fix  the  time  within  which 
the  various  proceedings  must  be  taken  in  order  to  perfect  an  appeal 
from  justice  court. ^"  Such  statutes  have  been  very  generally  enacted 
and  accordingly  each  step  in  the  proceedings  to  perfect  an  appeal 
must  be  taken  within  the  time  prescribed  therein,  otherwise  the  appel- 
late court  fails  to  acquire  jurisdiction.^^     It  is  sometimes  necessary 


Y.)  407,  35  How.  Pr.  193;  O'Roukc  v. 
Atlantic  Paint  Co.,  91  S.  C.  399,  74  S. 
E.  930.  See  also  2  Standard  Proc. 
136. 

[a]  Mere  technical  defects  or  omis- 
sions are  to  be  disregarded  as  far  as 
possible,  without  obstructing  the  course 
of  justice.  McClelland  r.  Allison,  34 
Kan.  155,  8  Pac.  239;  Spaulding  Imp. 
Co.  V.  Goforth   (Okla.),  154  Pac.  649. 

29.  Dutertre  v.  Superior  Court,  84 
Cal.  535,  24  Pac.  284;  Hall  v.  Superior 
Court,  68  Cal.  24,  8  Pac.  509;  s.  c,  71 
Cal.  550,  12  Pac.  672;  Coker  v.  Supe- 
rior Court,  58  Cal.  177;  Brown  v.  Jes- 
Bup,  19  Ore.  288,  24  Pac.  232.  But  see 
Coleman  v.  Warne,  9  N.  J.  L.  290; 
Eldridge  v.  Knight,  11  N.  D.  552,  93 
N.  W.  860. 

Order  of  filing  and  serving  notice  of 
appeal,  see  infra,  IV,  B,  6,  c,  (II), 
(C),    (2). 

30.  Jacobs  V.  Jacobs,  Hempst.  101, 
13  Fed.  Cas.  No.  7,161a;  Wadkins  v. 
Merchants '  Bank  of  Vandervoort,  96 
Ark.  465,  132  S.  W.  218.  See  Tichenor 
V.  Hewson,  14  N.  J.  L.  26. 

31.  See  the  statutes,  and  fEe  follow- 
ing: Ark. — Wadkins  v.  Merchants  Bank, 
96  Ark.  465,  132  S.  W.  218;  Goings  v. 
Mills,  1  Ark.  11.  Cal. — McCracken  v. 
Superior  Court,  86  Cal.  74,  24  Pac. 
845;  Dutertre  v.  Superior  Court,  84  Cal. 
535,  24  Pac.  284;  Hall  v.  Superior 
Court,  68  Cal.  24,  8  Pac.  509;  s.  c,  71 
Cal.  550,  12  Pac.  672;  Dalzell  v.  Supe- 
rior Court,  67  Cal.  453,  7  Pac.  910; 
Coker  v.  Superior  Court,  58  Cal.  177. 
Colo.— Horn  v.  Martin,  38  Colo.  364,  87 
Pac.  1073.  Fla.— State  v.  Walker,  32 
Fla.  431,  13  So.  928;  Summerlin  v. 
Tyler,  6  Fla.  718.  Ga.— Wood  v.  Me- 
Crary,  107  Ga.  345,  33  S.  E.  395;  Huzza 
V.  Clark,  102  Ga.  579,  27  S.  E.  677; 
Norrell  v.  Morrison,  99  Ga.  317,  25  S. 
E.  700  {distinguishing  Harvey  v.  Al- 
len, 94  Ga.  454,  19  S.  E.  246);  Staton 
V.  Exchange  Bank  of  Rome,  14  Ga. 
App.   7,  80  S.  E.  23.     Idaho.— Perkins 


V.  Bridge,  10  Idaho  189,  77  Pac.  329. 
111.— Guthrie  v.  Costello,  116  111.  App. 
500;  Murphy  v.  McDonald,  3  111.  App. 
19.  Ind.— Sample  v.  Gilbert,  46  Ind. 
444.  la. — McBrearty  v.  Dyer,  6  Iowa 
528.  La. — Abraham  v.  Wallenberg,  130 
La.  1096,  1106,  58  So.  895  (suspensory 
appeal  must  be  taken  within  twelve 
months);  Cohen  v.  Otis,  127  La.  6,  53 
So.  364.  Me. — Wyman  v.  Newland,  105 
Me.  260,  74  Atl.  195.  Mass.— Greeley 
f.  Page,  156  Mass.  47,  30  N.  E.  176; 
Gardner  v.  Dudley,  12  Gray  430;  Welch 
V.  Damon,  11  Gray  383;  Mclniffe  v. 
Wheelock,  1  Gray  600.  Mich.— Hud- 
dleston  v.  Amos  &  Co.,  180  Mich.  253, 
146  N.  W.  658;  Piekell  v.  Coates,  147 
Mich.  53,  110  N.  W.  125;  Franks  v. 
Smith,  45  Mich.  326,  7  N.  W.  906.  Miss. 
Murff  V.  Osburn,  24  So.  873;  Kramer 
r.  Holster,  55  Miss.  243;  and  see  Pol- 
lard V.  Parish,  23  Miss.  573.  Mo. 
Rodgers  v.  National  Council  Junior  Or- 
der, etc.,  172  Mo.  App.  719,  155  S.  W. 
874;  Robinson  v.  Walker,  45  Mo.  117; 
Cason  V.  Tate,  8  Mo.  45;  Young  v. 
Niles  &  Scott  Co.,  122  Mo.  App.  392, 
99  S.  W.  517;  Hadlev  v.  Bernero,  103 
Mo.  App.  549,  78  S.  W.  64;  Whitehead 
r.  Cole,  49  Mo.  App.  428;  Bauer  v. 
Cabanne,  11  Mo.  App.  114;  Moore  v. 
Damon,  4  Mo.  App.  111.  Mont. — State 
ex  rel.  Cobban  v.  Second  Judicial  Dis- 
trict Court,  30  Mont.  93,  75  Pac.  862. 
Neb.— People 's  Bldg.  &  L.  Sav.  Assn. 
V.  Cook,  63  Neb.  437,  88  N.  W.  763. 
N.  J. — Deacon  v.  Parry,  68  N.  J.  L. 
186,  52  Atl.  628  (distinguisJiing  Lacy 
r.  Cox,  15  N.  J.  L.  469);  Lear  v.  Budd, 
56  N.  J.  L.  457,  28  Atl.  800;  Miller 
r.  Martin,  8  N.  J.  L.  201.  N.  Y. 
Wait  V.  Van  Allen,  22  N.  Y.  319;  Sey- 
mour V.  Judd,  2  N.  Y.  464;  People  ex 
rel.  Comstock  v.  Hayden,  4  Wend.  203. 
N.  C— Baker  v.  Belvin,  122  N.  C.  190, 
30  S.  E.  337;  Spaugh  v.  Boner,  85  N. 
C.  208.  Ore. — Lemmons  v.  Huber,  45 
Ore.  282,  77  Pac.  836.  Pa.— Bessen  v. 
Gregoir,  5  Pa.  Super.  303.    Tenn.— Park 
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to  pray  for  an  appeal  on  the  day  judgment  is  entered.^^ 

Extension  of  Time.  —  After  the  expiration  of  the  time  provided  by 
law  for  taking  the  appeal  the  court  has,  as  a  rule,  no  power  to  extend 
the  time;^^  but  sometimes  by  statute  an  appeal  may  thereafter  b? 
allowed  by  the  appellate  court.^* 

(II.)  Commencement  and  Computation  of  Period  of  Limitation. —  The  stat- 
utes usually  provide  when  the  time  for  taking  the  appeal  begins  to 
run.^^     Where  the  statutes  provide  that  the  appeal  shall  be  taken 


1-.  Bybee,  1  Baxt.  267;  Gilbert  v.  Driver, 
3  Head  463;  Hayes  v.  Kirk,  2  Overt. 
322.  Vt. — Briggs  v.  Hubbard,  19  Vt. 
86.  W.  Va. — Mallonee  v.  Taylor,  70  W. 
Va.  467,  74  S.  E.  415. 

See  also  O'Bannon  v.  Ragan,  30  Ark. 
181;  Moehring  v.  Kayser,  21   Ark.  457. 

[a]  Construction  of  Statutes  Fixing 
Time. — The  provisions  regulating  the 
period  for  taking  the  appeal  should  not 
be  stretched  or  extended  by  judicial 
construction  beyond  the  plain  and  nec- 
essary intendment  of  the  statute, 
f^pangler  v.  Ridgeley  Protective  Assn., 
172  Mo.  App.  255,  157  S.  W.  667. 

[b]  Effect  of  Consent. — If  an  ap- 
peal is  taken  out  of  time,  consent  of 
the  parties  cannot  confer  jurisdiction. 
Hadley  v.  Bernero,  103  Mo.  App.  549, 
78  S. 'W.  64;  Moulder  v.  Anderson,  63 
Mo.  App.  34;  Whitehead  v.  Cole,  49 
Mo.  App.  428;  Moore  v.  Minkler,  3  Mo. 
App.  596.  Conferring  jurisdiction  on 
appellate  court  by  consent,  see  supra, 
IV,  B,   1,  b. 

[c]  When  the  first  appeal  taken  is 
a  nullity,  the  case  stands  as  though 
none  had  been  attempted,  and  another 
appeal  may  be  taken  within  the  time 
allowed  by  law.  Tompkins  r.  Superior 
Court  of  San  Bernardino  County,  24 
Cal.  App.  656,  142  Pac.  96. 

[d]  Effect  of  Motion  for  New  Trial. 
Unless  otherwise  prescribed  by  statute, 
the  pendency  of  a  motion  for  a  new 
trial  does  not  enlarge  the  time  for  tak- 
ing the  appeal.  Scott  v.  Meyer,  49 
Ark.  17,  3  S.  W.  883;  Hobart  v.  Mc- 
Namara,  13  Mo.  App.  578. 

[e]  The  issuing  of  an  execution  will 
not  cut  off  the  right  of  appeal.  Pat- 
tinson  v.  Flayer,  158  Mich.  56,  122  N. 
W.  215. 

f  f  ]  Nonresidents.  —  Some  statutes 
make  a  distinction  between  residents 
end  nonresidents;  but  a  nonresident 
corporation  that  maintains  an  office  in 
the  county  must  take  an  appeal  within 
the  time  prescribed  for  residents. 
Young   r.   Niles   &   Scott  Co.,   122   Mo. 
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App.  392,  99  S.  W.  517;  Topping  v. 
Grant  Mfg.  Co.,  84  Mo.  App.  42. 

Time  for  filing  aflSdavit  or  petition 
for  appeal,  see  infra,  IV,  B,  6,  c,  (I), 
(B). 

Time  for  giving  or  serving  notice 
of  appeal,  see  itifra,  TV,  B,  6,  c,  (II), 
(C),   (2). 

Waiver  of  delay,  see  infra,  IV,  B,  6, 
b,  (III). 

32,  Jackson  v.  New  Milford  Toll 
Bridge  Co.,  34  Conn.  266;  Pettit  f. 
Burke,  139  111.  App.  419.  See  also 
James  r.  Eobinson,  1  Mo.  595. 

[a]  An  arrangement  between  the 
attorney  and  the  justice  as  to  an  ap- 
peal made  prior  to  the  judgment  is  not 
sufficient.  Pettit  v.  Burke,  139  111. 
App.  419. 

33.  Eussell  v.  Smith,  1  Phila.  (Pa.) 
425;  O'Rouke  v.  Atlantic  Paint  Co.,  91 
S.  C.  399,  74  S.  E.  930;  Davis  v. 
A^aiighan,  7  S.  C.  342. 

34^  Huddleston  v.  Amos  &  Co.,  180 
Mich.  253,  146  N.  W.  658;  Pickell  f. 
Coates,  147  Mich.  53,  110  N.  W.  125. 
See  also  infra,  IV,  B,  6,  b,  (IV). 

35.  See  the  statutes,  and  the  fol- 
lowing: Cal. — Rigley  r.  Superior  Court, 
162  Cal.  334,  122  Pac.  958.  Ga.— Wood 
r.  McCrary,  107  Ga.  345,  33  S.  E.  395. 
Me. — Wyrnan  v.  Newland,  105  Me.  260, 
74  Atl.  195.  Mich. — Pickell  v.  Coates, 
147  Mich.  53,  110  N.  W.  125.  Mo. 
Spangler  v.  Ridgeley  Protective  Assn., 
172  Mo.  App.  255,'  157  S.  W.  667. 
S.  C. — O'Rouke  v.  Atlantic  Paint  Co., 
91  S.  C.  399,  74  S.  E.  930.  Tex.— Con- 
ner V.  Lowey  (Tex.  Civ.  App.),  149  S. 
W.  199. 

[a]  The  matter  of  taxation  of  costs 
has  no  effect  on  period  of  limitation. 
Lemmons  v.  Huber,  45  Ore.  282,  77  Pac. 
836. 

[b]  When  the  statute  does  not  pro- 
vide for  notice  of  entry  of  the  judg- 
ment and  the  docket  of  the  justice  is 
the  only  evidence  of  the  judgment,  the 
time  to  appeal  begins  to  run  from  the 
time  the  docket  is  open  and  accessible 
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within  a  specified  time  after  the  entry  of  judgment,  no  appeal  can 
be  taken  until  such  time.^®  Frequently  the  statutes  require  notice 
of  the  entry  of  the  judgment  in  order  to  fix  the  time  for  the  com- 
mencement of  the  period  of  limitation  ;^^  but  such  notice  may  be  waived, 
however,  and  the  period  of  limitation  set  in  motion  by  act  of  the 
party  entitled  to  notice.^^    The  date  of  the  ruling  on  the  motion  for  a 


to  the  public  and  not  from  the  time 
the  entry  is  made  therein.  Reid  v. 
Defendorf,  87  Hun  40,  33  N.  Y.  Supp. 
954. 

36.  Cal. — Thomson  v.  Superior  Court, 
161  Cal.  329,  119  Pac.  98;  June  V 
Superior  Court,  16  Cal.  App.  126,  116 
Pac.  293.  Colo. — Hall  v.  Denver  Omni- 
bus &  C.  Co.,  13  Colo.  App.  417,  58 
Pac.  402.  S.  D. — Sinkling  v.  Illinois 
Cent.  Ry.  Co.,  10  S.  D.  560,  74  N.  W. 
1«)29;  State  V.  Lamm,  9  S.  D.  418,  69 
N.  W.  592. 

But  see  Gardner  v.  Dudley,  12  Gray 
(Mass.)   430. 

[a]  Actual  time  when  judgment  is 
rendered,  and  not  the  time  when  by 
statute  the  justice  should  have  ren- 
dered judgment,  is  to  be  considered. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Griffin, 
33  Okla.  178,  124  Pac.  300. 

[b]  If  judgment  is  not  rendered  on 
the  day  of  the  trial,  the  losing  party 
may  appeal  within  five  days  after  per- 
sonal notice  of  the  judgment.  O'Rouke 
V.  Atlantic  Paint  Co.,  91  S.  C.  399,  74 
S.  E.  930. 

[c]  When  a  default  judgment  is 
opened  and  a  judgment  is  again  sub- 
sequently entered  by  default  the  time 
is  reckoned  from  the  latter  period. 
Moore  v,  Jones,  13  AJa.  296;  Sleek  v. 
King,  3  Pa.  211;  Farra  v.  Kelly,  3 
Del.  Co.  (Pa.)  421;  Read  v.  Dickinson, 
2  Ashm.  (Pa.)  224.  See  Kremery  v. 
Ameisen,  9  Pa.  Dist.  708. 

fd]  The  date  when  the  judgment  is 
entered  on  the  docket  and  not  the  date 
of  the  entry  in  the  minutes  of  the 
justice  governs.  Beuerlein  v.  Hodges, 
10  N.  Y.  Supp.  505.  See  Fuchs  v. 
Pohlman,  2  Daly   (N.  Y.)   210. 

[e]  When  a  judgment  is  amended 
nunc  pro  tunc  an  appeal  may  be  taken 
from  such  amended  judgment,  though 
the  justice  had  lost  jurisdiction  of  the 
cause  and  the  time  to  appeal  from  the 
judgment  as  it  was  originally  entered 
had  expired.  Gray  v.  Chapman  (Tex. 
Civ.  App.),  74  S.  W.  564. 

[f  ]  The  justice  cannot  abridge  the 
right   of   a  party  to   appeal   by  ante- 


dating the  judgment.    Withers  v.  Brun- 
tom,  83   111.  App.  126. 

37.  See  the  statutes,  and  111. — Sear 
V.  Emerson  &  Co.,  160  111.  App.  276. 
N.  C— Marion  v.  Tilley,  119  N.  C.  473, 
26  S.  E.  26.  Utah.— Tooele  Meat  & 
S.  Co.  V.  Morse,  43  Utah  515,  136  Pac. 
965;  Forsythe  v.  Third  Judicial  District 
Court,  41  Utah  16,  123  Pac.  621. 

See  Sammis  v.  Nassau  Light  &  Power 
Co.,  91  App.  Div.  7,  86  N.  Y.  Supp. 
243. 

[a]  A  statute  providing  for  an  ap- 
peal in  fifteen  days  after  notice  of 
judgment  in  cases  where  "the  process 
is  not  personally  served,"  applies  only 
in  cases  where  the  service  is  by  pub- 
lication and  has  no  application  when 
the  summons  is  personally  served  on 
the  officer  or  agent  of  a  corporation. 
King  V.  Wilmington  &  W.  R.  Co.,  112 
N.  C.  318,  16  S.  E.  929. 

[b]  If  defendant  was  not  present 
at  the  trial,  the  time  sometimes  com- 
mences to  run  only  after  notice  of  ren- 
dition of  judgment  has  been  served. 
Cohen  v.   Otis,   127   La.   6,  53   So.   364. 

[c]  When  a  case  is  held  under  ad- 
visement by  the  justice  and  no  day  is 
fixed  when  a  decision  would  be  an- 
nounced, the  time  to  appeal  does  not 
begin  to  run  until  notice  of  the  entry 
of  judgment  is  given.  Taylor  v.  Smith, 
2  Clark  (Pa.)  318,  4  Pa.  L.  J.  105; 
Frantz  v.  Dehart,  1  Pa.  Co.  Ct.  5. 
Compare  Boyd  v.  Ward,  10  Pa.  Co.  Ct. 
9;  Imler  v.  Houser,  1  Pa.  Co.  Ct.  6; 
Haines  v.  Townsend,  1  Chester  Co. 
146. 

38.  State  ex  rel.  Grant  v.  First  Ju- 
dicial District  Court,  38  Utah  138,  110 
Pac.  981,  Ann.   Cas.   1913B,  437. 

[a]  A  motion  to  stay  execution  or 
sny  other  proceeding  directly  attacking 
the  judgment  operates  as  a  waiver. 
Gardner  v.  Stare,  135  Cal.  118,  67  Pac. 
5;  State  ex  rel.  Grant  r.  First  Judicial 
District  Court,  38  Utah  138,  110  Pac. 
981,  Ann.  Cas.  1913B,  437. 

[b]  Effect  of  B^nowledge  of  Entry 
of  Judgment.— When  the  time  for  tak- 
ing   the    appeal    commences    from    the 
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new  trial  is  not  important  in  some  states  ;^^  but  in  others,  the  period 
of  limitation  commences  to  run  from  such  date  rather  than  from  the 
date  of  the  entry  of  judgment.'*" 

In  computing  time,  the  day  of  the  rendition  of  the  judgment  is  usual- 
ly excluded  ;*^  but  the  last  day  for  doing  the  act  is  usually  included,*'* 
as  are  holidays  occurring  within  the  time.*^ 

(III.)  Waiver  of  Delay.  —  The  entry  of  a  general  appearance  without 
objection,^*  or  a  failure  to  move  to  dismiss  the  appeal/^  is  sometimes 
a  waiver  of  the  objection  that  the  appeal  was  not  taken  within  the 
time  prescribed  by  law. 

(IV.)  Relief  Where  Failure  To  Proceed  in  Time.  —  (A.)  In  General. 
Under  some  statutes,  when  an  appeal  is  not  perfected  within  the  time 
specified  by  law,  leave  may  be  granted  in  certain  cases  to  enter  an 
appeal  notwithstanding  this  fact.*"     The  proceeding  to  obtain  such 


time  of  service  of  the  notice  of  the 
rendition  or  entry  of  judgment,  strict 
compliance  with  the  statute  is  neces- 
sary, and  actual  knowledge  of  the  judg- 
ment does  not  avoid  the  necessity  of 
giving  notice.  State  ex  rel.  Grant  v. 
First  Judicial  District  Court,  38  Utah 
138,  110  Pac.  981,  Ann.  Gas.  1913B, 
437. 

[c]  But  taking  the  appeal  without 
receiving  notice  of  the  entry  of  the 
judgment,  waives  the  notice.  Forsythe 
V.  Third  Judicial  Dist.  Court,  41  tltah 
16,  123  Pac.  621. 

39.  Topping  v.  Grant  Mfg.  Co.,  84 
Mo.  App.  42. 

40.  Conner  v.  Lowey  (Tex.  Civ. 
App.),  149  S.  W.  199;'  State  ex  rel. 
Porter  v.  Ritchie,  32  Utah  381,  91  Pac. 
24. 

41.  Ark. — Swisher  v.  Hine,  10  Ark. 
497.  Ind. — Glasscock  v.  Bover,  50  Ind. 
391.  Mo.— Semple,  etc.  Mfg.  Co.  v. 
Thomas,  10  Mo.  App.  457.  Tenn. — Car- 
son V.  Love,  8  Yerg.  215. 

42.  Bailey  v.  Lubke,  8  Mo.  App.  57. 
[a]     If  the  last  day  falls  on  Sunday 

(1)  it  is  excluded  (Wood  v.  McCrary, 
107  Ga.  345,  33  S.  E.  395;  Mclniffe  v. 
Wheelock,  1  Gray  [Mass.]  600),  (2) 
and  the  following  dav  is  the  last  day. 
Buckstaff  v.  Hanville,  14  Wis.  77. 
Contra,  Patchin  v.  Bonsack,  52  Mo. 
431;  Warner  v.  Donahue,  99  Mo.  App. 
37,  72  S.  W.  492;  Lieberman  v.  Find- 
ley,  84  Mo.  App.  384. 

43.  See  Patterson  v.  Gallitzin  B.  & 
L.  Assn.,  23  Pa.  Super.  54. 

fa]  In  Pennsylvania,  Labor  Day  is 
a  holiday  for  special  purposes,  and  is 
not  to  be  excluded  in  computing  the 
time  within  which  an  appeal  may  be 
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taken.     Patterson  v.  Gallitzin  B.  &  L. 
Assn.,  23  Pa.  Super.  54. 

44.  Conn. — Spencer  v.  Broughton,  77 
Conn.  38,  58  Atl.  236.  111.— Pearce  v. 
Swan,  2  111.  266;  Chicago  Paint  &  W. 
P.  Co.  V.  Hollahan,  67  111.  App.  601. 
Mich. — McCombs  v.  Johnson,  47  Mich. 
592,  11  N.  W.  400. 

[a]  When  a  party  treats  a  cause  aa 
being  properly  before  the  appellate 
court  and  fails  to  promptly  take  action 
to  dismiss  the  appeal,  the  appeal  will 
be  considered  as  properly  before  the 
court.  Railroad  v.  Flowers,  101  Tenn. 
362,  47  S.  W.  485. 

[b]  When  the  appeal  was  filed  too 
late,  but  the  transcript  was  treated  as 
a  declaration  and  pleaded  to  and  the 
cause  placed  upon  the  trial  calendar, 
and  then  six  months  after  the  entry  of 
the  appeal  a  motion  is  made  to  dis- 
miss the  appeal,  the  motion  will  be 
denied.  Order  of  Odd  Fellows  v.  Reil- 
ly,  21  Pa.  Co.  Ct.  552. 

45.  Mack  v.  Lewis,  67  Vt.  383,  31 
Atl.  888.  Contra,  Dowell  v.  Caruthers, 
26  Kan.  720;  Robinson  v.  Walker,  45 
Mo.  117;  Moore  v.  Minkler,  3  Mo.  App. 
596. 

46.  See  the  statutes,  and  the  fol- 
lowing: Ind. — Brooks  v.  Harris,  42  Ind. 
177;  Pruitt  V.  Shelby ville  L.  B.  R.  Co., 
2  Ind.  530;  Thomas  v.  Littlefield,  1 
Ind.  361.  Smith  236;  Logansport  Credit 
Exchange  v.  Sands,  54  Ind.  App.  562, 
101  N.  E.  19,  the  proceeding  is  by 
affidavit.  Mich. — Huddleston  v.  Amos 
&  Co.,  180  Mich.  253,  146  N.  W.  658; 
Pickell  r.  Coates,  147  Mich.  53,  110 
N.  W.  125;  McCaslin  v.  Camp,  26  Mich. 
390.  Vt.— Green  r.  J.  H.  McLoud  Co., 
87  Vt.  242,  88  Atl.  810;  Perry  v. 
Wright,  70  Vt.  615,  41  Atl.  971;  Har- 
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relief  is  usually  by  a  verified  petition,*^  which  is  subject  to  demurrer 
as  in  ordinary  actions.^®  The  proceeding  is  a  special  one,  materially 
affecting  legal  rights,*^  and  jurisdiction  over  the  judgment  creditor 
can  only  be  obtained  by  personal  service  of  the  notice  required.®" 
In  some  jurisdictions,  however,  the  application  is  not  adversary  in 
its  character.®^  But  in  whatever  form  the  proceeding  is  taken,  it  is 
taken  in  the  appellate  court.®- 

Time  for  Application.  —  The    statutes   sometimes   fix   the    time   within 
which  such  an  application  may  be  made.®^ 


riman  v.  Swift,  31  Vt.  385.  W.  Va. 
Taylor  v.  Campbell,  Cooper  &  Co.,  73 
W.  Va.  680,  81  S.  E.  12;  Mallonee  r. 
Taylor,  70  W.  Va.  467,  74  S.  E.  415; 
Johnson  v.  Ridgley,  64  W.  Va.  130,  61 
S.  E.  42;  Hubbard  v.  Yocum,  30  W.  Va. 
740,  5  S.  E.  867. 

See  also  Mass. — Tibbetts  v.  Handy, 
145  Mass.  537,  14  N.  E.  645.  Pa. 
Zeigler's  Petition,  207  Pa.  131,  56  Atl. 
419;  Kaumagraph  Co.  v.  Thissen  Silk 
Co.,  42  Pa.  Super.  110.  Vt.— Palmer 
V.  Fuller,  84  Vt.  453,  80  Atl.  155. 
W.  Va. — Taylor  v.  Campbell,  Cooper  & 
Co.,  73   W.   Va.   680,  81   S.   E.   12. 

[a]  "Good  cause"  for  failure  to 
proceed  in  time  must  be  shown.  Womer 
f.  Ravenswood,  S.  &  G.  Ry.  Co.,  37  W. 
Va.  287,  16  S.  E.  488.  As  to  when 
relief  granted,  see  infra,  IV,  B,  6,  b, 
(IV),   (B). 

47.  Green  v.  McLoud  Co.,  87  Vt.  242, 
88   Atl.  810. 

[a]  The  application  must  be  in  writ- 
ing and  sworn  to  (1)  by  the  applicant 
or  some  other  person  acquainted  with 
the  facts.  Hubbard  v.  Yocum,  30  W. 
Va.  740,  5  S.  E.  867.  (2)  Where  the 
petition  states  facts  showing  good  cause 
for  granting  the  appeal,  and  is  verified 
by  affidavit,  it  is  not  always  necessary 
that  the  facts  also  be  set  forth  in  an 
independent  affidavit.  McCormick  v. 
Short,  49  W.  Va.  1,  37  S.  E.  769;  Hub- 
bard V.  Yocum,  30  W.  Va.  740,  5  S.  E. 
867. 

[b]  The  court  may  receive  affidavits 
in  support  of  the  petition,  (1)  also 
counter-affidavits,  and  may  hear  testi- 
mony in  some  states.  Huddleston  v. 
Amos  &  Co.,  180  Mich.  253,  146  N.  W. 
658.  (2)  But  in  Indiana  counter-affi- 
davits controverting  the  facts  alleged 
in  the  moving  affidavit  are  not  re- 
ceived. If  the  showing  made  by  the 
moving  papers  is  questioned,  the  prac- 
tice is  either  to  file  a  motion  to  dis- 
miss the  application,  or  if  the  appeal 
has    been    granted,    by   motion    to    dis- 


miss the  appeal.  Logansport  Credit 
Exch.  V.  Sands,  54  Ind.  App.  562,  101 
N.  E.  19.  See  Kreite  v.  Smith,  3  Ind. 
App.  64,  29  N.  E.  174. 

48.  Green  v.  J.  H.  McLoud  Co.,  87 
Vt.  242,  88  Atl.  810.  But  see  Kreite 
V.  Smith,  3  Ind.  App.  64,  29  N.  E. 
174,  when  application  is  by  motion 
based  on  affidavits,  a  demurrer  cannot 
be   interposed. 

49.  McCaslin  v.  Camp,  26  Mich.  390. 

50.  McCaslin  v.  Camp,  26  Mich.  390. 
[a]     The  better  practice  is  to  issue 

an  order  to  show  cause.  McCaslin  v. 
Camp,  26  Mich.  390. 

51.  Logansport  Credit  Exch.  v. 
Sands,  54  Ind.  App.  562,  101  N.  E. 
19;  Hubbard  v.  Yocum,  30  W.  Va.  740, 
5  S.  E.  867.  But  see  Huddleston  v. 
Amos  &  Co.,  180  Mich.  253,  146  N.  W. 
658. 

52.  See  the  following:  Fitch  v. 
Byall,  149  Ind.  554,  49  N.  E.  455; 
Brooks  V.  Harris,  42  Ind.  177;  Pruitt 
r.  Shelbyville  L.  B.  R.  Co.,  2  Ind.  530; 
Kreite  v.  Smith,  3  Ind.  App.  64,  29 
N.  E.  174;  Union  Savings  Assn.  v. 
Keisker,  8  Mo.  App.  232. 

[a]  In  West  Virginia  if  the  applica- 
tion is  granted  by  the  circuit  judge 
in  vacation,  and  he  grants  the  appeal, 
the  papers  on  which  he  granted  the 
application  as  well  as  the  bond  and  the 
order  granting  the  appeal  should  be 
transmitted  to  the  clerk  of  the  circuit 
court;  the  order  should  be  entered  in 
the  order  book  and  a  copy  thereof 
served  on  the  justice.  Hubbard  v. 
Yocum,    30    W.   Va.    740,   5   S.    E.    867. 

53.  See  the  statutes,  and  Krohn, 
Flechheimer  &  Co.  v.  Sohn,  68  W.  Va. 
687,  70  S.  E.  699;  Hubbard  v.  Yocum, 
30  W.  Va.  740,  5  S.  E.  867. 

[a]  Laches  in  making  the  applica- 
tion will  preclude  the  granting  of  the 
relief.  Pickell  v.  Coates,  147  Mich. 
53,  110  N.  W.  125.  But  see  Kreite  v. 
Smith,  3  Ind.  App.  64,  29  N.  E.  174 
(holding  that  length  of  time  will  not 
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(B.)  When  Granted.  — While  the  g:ranting  of  permission  to  appeal 
after  the  time  therefor  has  expired  is  within  the  discretion  of  the 
court,"  the  relief  sought  should  not  be  accorded  unless  it  be  satis- 
factorily established  that  the  party  desiring  to  appeal  has  brought 
himself  within  the  terms  of  the  statute,^"  and  that  there  is  merit  in 
the  appeal.^^  The  statutes  usually  provide  for  such  relief  when  the 
failure  to  proceed  in  time  was  due  to  fraud,  accident  or  mistake," 


necessarily  defeat  the  application  when 
a  proper  showing  for  the  granting  of 
the  relief  is  presented) ;  Jackson  v. 
Jackson,  135  Mich.  549,  98  N.  W.  260, 
holding  that  a  delay  of  six  weeks  in 
making  the  application  not  necessarily 
fatal. 

54.  Mich. — Huddleston  v.  Amos  & 
Co.,  180  Mich.  253,  146  N.  W.  658; 
Pickell  V.  Coates,  147  Mich.  53,  110 
N.  W.  125.  Pa. — Kaumagraph  Co.  v. 
Thissen  Silk  Co.,  42  Pa.  Super.  110; 
Magee  v.  Caramella,  36  Pa.  Super.  56; 
Kutz  &  Son  V.  Skinner,  7  Pa.  Super. 
346.  Vt. — Green  v.  J.  H.  McLoud  Co., 
87  Vt.  242,  88  Atl.  810;  East  Mont- 
pelier  v.  Montpelier,  65  Vt.  193,  26  Atl. 
112.  W.  Va. — Ejohn,  Flechheimer  & 
Co.  V.  Sohn,  68  W.  Va.  687,  70  S.  E. 
699. 

55.  Mich. — Huddleston  v.  Amos  & 
Co.,  180  Mich.  253,  146  N.  W.  658; 
Pickell  V.  Coates,  147  Mich.  53,  110 
N.  W.  125;  Draper  v.  Tooker,  16  Mich. 
74.  Pa.— Ward  v.  Letzkus,  152  Pa. 
318,  25  Atl.  778;  Kaumagraph  Co.  v. 
Thissen  Silk  Co.,  42  Pa.  Super.  110. 
See  In  re  Zeigler's  Petition,  207  Pa. 
131,  56  Atl.  419;  Magee  v.  Caramella, 
36  Pa.  Super.  56.  Vt.— Palmer  v.  Fuller, 
84  Vt.  453,  80  Atl.  155.  W.  Va.— John- 
son V.  Kidgely,  64  W.  Va.  130,  61  S.  E. 
42. 

[a]  Such  discretion  can  only  he 
exercised  when  a  case  is  presented 
within  the  statute.  Stock  v.  Wayne 
Circuit  Judge,  143  Mich.  339,  106  N.  W. 
897;  Goldhamer  v.  Wayne  Circuit 
Judge,    107    Mich.    259,   65    N.    W.    97. 

[b]  If  leave  to  appeal  is  improvi- 
dently  granted,  relief  may  be  had  by 
moving  to  dismiss  the  appeal. 
Hubbard  v.  Yocum,  30  W.  Va.  740,  5 
S.  E.  867;  Home  S.  M.  Co.  v.  Floding, 
27  W.  Va.  540.  See  also  infra,  IV,  B, 
12,  b,  (I),  (A). 

56.  Pruitt  V.  Shelbyville  L.  B.  E. 
Co.,  2  Ind.  530;  Thomas  v.  Littlefield, 
1   Ind.   361,  Smith    (Ind.)   236. 

fa]  If  the  statute  requires  the  peti- 
tion to  state  the  nature  of  the  defense, 
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an  allegation  merely  that  the  "defend- 
ant has  a  just  and  true  defense  to 
the  action,"  is  not  sufficient.  Ander- 
son V.  Margelkamp,  8  Del.  Co.  (Pa.) 
586. 

57.  See  generally  the  statutes,  and 
the  following:  Palmer  v.  Fuller,  84  Vt. 
453,  80  Atl.  155;  Johnson  v.  Ridgely, 
64  W.  Va.  130,  61  S.  E.  42;  McCor- 
mick  V.  Short,  49  W.  Va.  1,  37  S.  E. 
769  (when  judgment  was  obtained  by 
fraud  and  deceit) ;  Powell  v.  Miller,  41 
W.  Va.  371,  23  S.  E.  557;  Hubbard 
r.  Yocum,  30  W.  Va.  740,  5  S.  E.  867; 
Ruflfner  v.  Love,  24  W.  Va.  181. 

[a]  A  mistake  in  law,  as  well  as 
a  mistake  in  fact  comes  within  such 
statutes,  as  where  the  appeal  was  not 
entered  in  time  because  of  a  change 
in  the  law  governing  the  time  for  en- 
tering the  same.  Perry  v.  Wright,  70 
Vt.  615,  41  Atl.  971.  Compare  Hub- 
bard V.  Yocum,  30  W.  Va.  740,  747, 
5  S.  E.  867;  Ruffner  v.  Love,  24  W.  Va. 
181. 

[b]  Showing  in  Petition  or  Applica- 
tion.— When  the  application  is  to  be 
granted  upon  a  showing  of  "good 
cause"  the  petition  must  allege  facts 
showing  fraud,  accident,  surprise,  or 
some  adventitious  circumstance  beyond 
the  control  of  the  petitioner,  and  such 
as  would  entitle  him  to  a  new  trial, 
or  a  decree  in  equity  enjoining  the 
judgment.  It  is  not  enough  to  show 
mistake  in  the  legal  consequences  of 
the  facts  alleged  or  mistake  of  law 
though  acting  by  advice  of  counsel. 
Mallonee  v.  Taylor,  70  W.  Va.  467,  74 
S.  E.  415;  McCiung  v.  Price,  61  W.  Va. 
84,  55  S.  E.  996;  Ruffner  v.  Love,  24 
W.  Va.  181.  See  also  Home  S.  M.  Co. 
V.  Floding  27  W.  Va.  540. 

[c]  "To  warrant  the  allowance  of 
an  appeal  by  a  judge  of  the  circuit 
court  from  a  judgment  of  a  justice, 
the  petition  must  show  failure  to  ob- 
tain an  appeal  from  the  justice  by 
diligent  effort  within  the  ten-day 
period,  or  prevention  of  the  procure- 
ment  thereof  by   fraud   or   some  acci- 
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or  where  a  party  is  prevented  from  taking  an  appeal  by  circumstances 
not  under  his  control,^^  or  because  of  the  absence  or  fault  of  the 
justice.^® 

(C.)  Filing  Appeal  Nunc  Pro  Tunc.  ^-  In  some  jurisdictions  an  ap- 
peal miay  be  filed  nunc  pro  tunc  after  the  expiration  of  the  statutory 
period  when  the  failure  to  file  within  the  statutory  period  was  due 
to  the  fault  of  the  justice  or  his  clerk,®°  or  where  through  misappre- 


dent  or  adventitious  circumstance  be- 
yond the  control  of  the  party  seeking 
it."  Taylor  v.  Campbell,  Cooper  & 
Co.,  73  W.  Va.  680,  81  S.  E.  12;  Mc- 
Clung  V.  Price,  61  W.  Va.  84,  55  S.  E. 
996;  Powell  v.  Miller,  41  W.  Va.  371, 
23  S.  E.  557. 

58.  See  the  statutes,  and  Ind. — Fitch 
V.  Byall,  149  Ind.  554,  49  N.  E.  455; 
Thomas  v.  Littlefield,  1  Ind.  361.  Smith 
236;  Kreite  v.  Smith,  3  Ind.  App.  64, 
29  N,  E.  174.  Mich.— Stanton  v.  Wayne 
Circuit  Judge,  126  Mich.  715,  86  N.  W. 
148;  Potter  v.  Lapeer  Circuit  Judge, 
119  Mich.  522,  78  N.  W.  536  (where 
a  defendant  who  desired  to  appeal  was 
misled  by  his  co-defendant) ;  Capwell 
V.  Baxter,  58  Mich.  571,  25  N.  W.  493; 
Braastad  v.  A.  N.  Day  Iron  Min.  Co., 
54  Mich.  258,  20  N.  W.  43  (serious  ill- 
ness of  party  or  member  of  his  family 
is  ground  for  relief) ;  Draper  v.  Tooker, 
16  Mich.  74;  Calvert  v.  McNaughton,  2 
Mich.  N.  P.  8.  W.  Va.— Powell  v. 
Miller,  41  W.  Va.  371,  23  S.  E.  557. 

[a]  Where  a  nonresident  defendant 
had  no  knowledge  of  the  proceedings 
in  the  justice's  court  until  more  than 
a  month  after  the  judgment  had  been 
rendered,  &  proper  case  for  granting 
the  relief  is  presented.  Jackson  v. 
Jackson,  135  Mich.  549,  98  N.  W.  260. 

[b]  Where  the  failure  to  take  the 
appeal  is  the  fault  of  the  party  him- 
self, leave  will  not  be  granted,  though 
he  may  have  been  misled  by  statements 
of  the  justice.  Butterworth  v.  Pratt, 
1  Chest.  Co.  (Pa.)  53;  Powell  v.  Miller, 
41  W.  Va.  371,  23  S.  E.  557. 

[c]  That  the  proposed  surety  on  the 
undertaking  on  appeal  promised  to  go 
before  the  justice  and  sign  the  bond, 
but  did  not  do  so  until  after  the  time 
to  appeal  had  expired  is  not  ground  for 
granting  relief.  Welch  v.  Watts,  9 
Ind.  450. 

59.  See  the  statutes,  and  Ind. 
Thomas  v.  Littlefield,  1  Ind.  361,  Smith 
236.  Mo. — Atkinson  v.  Burns,  91  Mo. 
App.  266;  Kelm  v.  Hunkler,  49  Mo. 
App.  664.    Pa.— Voorhis  v.  O'Malley,  9 


Pa.  Co.  Ct.  193;  Read  v.  Dickinson, 
2  Ashm.  224.  W.  Va.— Lowther  v. 
Davis,  33  W.  Va.  132,  10  S.  E.  20, 
when  the  justice  improperly  refused  to 
grant  the  appeal. 

[a]  It  must  appear  that  the  justice 
was  absent  during  the  entire  time  dur- 
ing which  an  appeal  might  be  taken, 
and  that  such  absence  was  the  sole 
cause.  Holt  v.  Varner,  5  Mo.  386.  See 
also  Murfif  v.  Osburn  (Miss.),  24  So. 
873. 

[b]  Inability  to  effect  service  of 
the  affidavit  and  bond  on  appeal  upon 
the  justice  affords  no  ease  for  relief, 
where  the  statutes  provide  for  service 
upon  any  member  of  his  family  of 
suitable  age  when  the  justice  is  ab- 
sent. Combs  V.  Circuit  Judge  of  Sag- 
inaw County,  99  Mich.  234,  58  N.  W. 
71. 

[c]  That  the  justice's  office  was  sub- 
merged because  of  floods  and  conse- 
quent inability  to  locate  the  justice  is 
not  ground  for  granting  relief.  Price 
V.  Orange,  Wright  (Ohio)  568. 

[d]  Change  in  the  Judgment. — When 
the  justice  rendered  one  judgment  and 
after  the  time  for  appeal  had  expired 
changes  his  judgment  and  renders  a 
different  judgment  without  notice,  a 
proper  case  for  the  granting  of  the 
relief  is  made.  Krohn,  Flechheimer 
&  Co.  V.  Sohn,  68  W.  Va.  687,  70  S.  E. 
699. 

60.  Mcllhaney  t.  Holland,  111  Pa. 
634,  5  Atl.  731;  Read  v.  Dickinson,  2 
Ashm.  (Pa.)  224;  Louderback  v.  Boyd, 
1  Ashm.  (Pa.)  380;  Patterson  v.  Gallit- 
zin  B.  &  L.  Assn.,  23  Pa.  Super.  54. 
See  also  Miller  v.  Camp,  28  Neb.  412, 
44  N.  W.  486;  Law  i.  Groves,  47  Pa. 
Super.  411;  Voorhis  v.  O'Malley,  9  Pa. 
Co.  Ct.  193;  Horton  v.  Douglass,  9  Pa. 
Co.  Ct.  192;  Ruddy  v.  Pfouts,  2  Kulp 
(Pa.)   217. 

[a]  Not  where  the  judgment  has 
been  wholly  satisfied  by  execution  and 
sale  thereunder,  however.  Vargason  v, 
Eldred,  4  Pa.  Co.  Ct.  93. 
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hension  the  appeal  was  not  taken  within  the  time  prescribed  by  the 
statute.®^ 

c.  Proceeduigs  for  Appeal  Generally.  —  (I.)  Affidavit  or  Petition 
for  Appeal  and  Allowance  Thereof.  —  (A.)  !>'  Genfral.  —While  an  af- 
fidavit or  petition  for  an  appeal  is  sometimes  required, ''^  under  some 
statutes  there  need  be  no  formal  petition  or  prayer  for  an  appeal; 
the  giving  of  the  appeal  bond  which  is  approved  as  required  by  law,®^ 
or  the  filing  of  the  transcript  from  the  justice  with  the  appellate 
court,®*  is  sufficient.  A  verbal  motion  for  an  appeal  sometimjes  suf- 
fices.^' 

(B.)    Time  for  Filing.  —  The  time  for  filing  the  affidavit  for  appeal 
is  usually  fixed  by  the  statutes,  and  it  must  be  filed  within  that  time."" 


61.  Com.  V.  Swift  Bros.,  17  Pa.  Co. 
Ct.  95;  Edsall  v.  Ford,  5  Pa.  Co.  Ct. 
72. 

[a]  Forgetfulness  on  the  part  of  a 
defendant  is  no  ground  for  allowing 
an  appeal  nunc  pro  tunc.  Shipton  v. 
Alexander,  9  Kulp   (Pa.)   378. 

[b]  lUness  of  counsel  is  no  reason 
for  allowing  the  appeal  nunc  pro  tunc, 
■when  the  fact  of  such  illness  was 
known  to  the  party  before  the  expira- 
tion of  the  time  to  appeal.  Mason  r. 
Eeddington,  4  Com.  PI.   (Pa.)    147. 

62.  See  generally  the  statutes,  and 
Ark. — Lochridge  D.  G.  Co.  v.  Daniels, 
115  Ark.  423,  171  S.  W.  863;  Billings- 
ley  V.  Adams,  102  Ark.  511,  145  S.  W. 
190;  Love  V.  McAlister,  42  Ark.  183; 
Merrill  v.  Manees,  19  Ark.  647;  Levy 
V.  Inglish,  4  Ark.  65.  Ind. — Hughes  v. 
Jackson,  48  Ind.  296.  Mich. — Smart  v. 
Howe,  3  Mich.  590;  Wilson  v.  Davis, 
1  Mich.  156.  Mo. — Myers  v.  Woolfolk, 
3  Mo.  348  (filing  of  affidavit  necessary 
to  confer  jurisdiction  on  appellate 
court) ;  Clapper  v.  Bradshaw,  163  Mo. 
App.  587,  146  S.  W.  1177;  J.  H.  Eoth- 
man  Distilling  Co.  v.  Kermis,  79  Mo. 
App.  111.  But  see  Woods  v.  Holder, 
142  Mo.  App.  107,  125  S.  W.  237,  hold- 
ing that  where  a  justice 's  court  and 
the  circuit  court  have  concurrent  juris- 
diction, and  the  parties  appear  and  go 
to  trial  in  the  circuit  court,  that  court 
has  jurisdiction  though  no  affidavit  on 
appeal  was  filed.  Neb. — Eadil  f.  Saw- 
yer, 85  Neb.  235,  122  N.  W.  980. 

See  also  Town  of  Purvis  v.  Eees,  99 
Miss.  636,  55  So.  481. 

Necessity  for  notice  of  appeal,  see 
infra,  IV,  B,   6,  c,    (II),    (A). 

[a]  Failure  to  file  affidavit  is  ground 
for  dismissal  of  the  appeal.  Ark. 
Lochridge  D.  G.  Co.  v.  Daniels,  115 
Ark.   423,    171    S.   W.    863;    Billingsley 
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V.  Adams,  102  Ark.  511,  145  S.  W. 
190.  N.  J.— Parke  v.  Hunt,  12  N.  J.  L. 
82.  Pa.— Lutsey  v.  Stout,  11  Kulp 
228;  Burns  v.  Johnson,  4  Com.  PI.  173. 
But  see  Welsh  v.  Hannibal  &  St.  J. 
E.  Co.,  55  Mo.  App.  599;  also  infra, 
IV.  B,  12,  b,   (I),   (A). 

[b]  Proof  of  FiUng.— When  the  jus- 
tice recited  on  his  return  that  the  affi- 
davit on  appeal  was  filed  on  a  desig- 
nated date,  it  sufficiently  appeared  that 
such  a  paper  was  filed.  Hyman  v.  Kad- 
rovaeh,  180  Mich.  370,  147  N.  W.  495. 

63.  See  the  statutes,  and  Fix  v. 
Quinn,  75  111.  232;  Nateuberg  v.  Solak, 
174  111.  App.  443;  Hurd  V.  Beeman,  8 
How.  Pr.   (N.  Y.)   254. 

A3  to  appeal  bond,  see  infra,  IV, 
B,  6,  e. 

64.  Hanna  v.  Kankakee,  34  111.  App, 
186. 

65.  Abraham  v.  Wallenberg,  130  La. 
1096,  1106,  58  So.  895;  State  v.  Todd, 
104  La.  241,  28  So.  886. 

66.  See  the  statutes,  and  Kan. — Eaw- 
lins  County  v.  Beals,  2  Kan.  App.  313, 
43  Pac.  95.  Mich.— Pickell  v.  Coates, 
147  Mich.  53,  110  N.  W.  125  (within 
five  days  after  rendition  of  judgment) ; 
Franks  v.  Smith,  45  Mich.  326,  7  N.  W. 
906;  Hall  v.  Howard,  39  Mich.  219; 
McCaslin  v.  Camp,  26  Mich.  390;  Draper 
r.  Tooker,  16  Mich.  74.  Minn. — Grimes 
r.  Fall,  81  Minn.  225,  83  N.  W.  835; 
Harm  v.  Davies,  79  Minn.  311,  82  N. 
W.  585;  Stolt  r.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  49  Minn.  353,  51  N.  W.  1103; 
Knight  V.  Elliott,  22  Minn.  551.  Mo. 
Filley  v.  Walls,  4  Mo.  271.  See  also 
Clapper  r.  Bradshaw,  163  Mo.  App. 
587,  146  S.  W.  1177.  N.  Y.— People 
ex  rel.  Comstock  v.  Havden,  4  Wend. 
203.  Wis.— Wright  v.  Fallon,  47  Wis. 
488,  2  N.  W.  1120;  Pelton  v.  Blooming 
Grove,  3  Wis.  310. 
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It  is  sometimes  necessary  to  file  the  affidavit  with  the  notice  of  ap- 
peal," or  at  the  time  of  filing  the  appeal  bond.''^  It  is  sufficient  if 
the  affidavit  be  filed  at  the  time  the  transcript  is  filed  in  the  appellate 
court  under  some  statutes.*'^  Leave  to  file  the  affidavit  after  the 
time  specified  by  the  statute/"  or  to  file  it  nunc  pro  tunc/^  may  be 
granted,  when  the  circumstances  of  the  case  warrant  such  relief. 
(C.)  Who  May  Make  and  Take  Affidavits.  —  Some  statutes  permit  the 
affidavit  to  be  made  either  by  the  appealing  party  himself,  or  by  his 
agent  or  attorney  ;^^  but  under  others,  the  affidavit  can  be  made  only 
by  a  party  to  the  action. ^^     When  there  is  more  than  one  defendant 

Pa.  Dist.  788,  though  motion  be  pend- 
ing to  quash  the  appeal  for  want  of 
an  affidavit. 


Time  for  taking  an  appeal  generally, 
see  infra,  IV,  B,  6,  b. 

[a]  Affidavit  Prematurely  Made. 
An  affidavit  though  made  before  the 
rendition  of  judgment,  in  anticipation 
of  an  adverse  judgment,  has  been  sus- 
tained, under  a  statute  that  appeals 
shall  not  be  dismissed  because  of  any 
defect  in  the  affidavit.  Eust  Land,  etc. 
Co.  V.  Isom,  70  Ark.  99,  66  S.  W.  434, 
91  Am.  St.  Eep.  68. 

67.  Ladd  v.  Witte,  116  Wis.  35,  92 
N.  W.  365.  See  also  Swift  &  Co.  v. 
Shylock,  21  Pa.  Co.  Ct.  307. 

As  to  time  for  filing  notice  of  appeal, 
see  infra,  IV,  B,  6,  c,  (II),  (C),  (2). 

68.  Coleman  v.  Warne,  9  N.  J.  L. 
290;  Anonymous,  6  N.  J.  L.  230. 

[a]  Eflect  of  Failure  To  File  Affi- 
davit.— If  the  bond  be  filed  without 
filing  the  affidavit,  the  appellant  may 
thereafter  within  the  period  allowed  for 
appeal,  file  another  bond  with  a  proper 
affidavit,  and  thereby  entitle  himself 
to  the  appeal.  Coleman  v.  Warne,  9 
N.  J.  L.  290. 

Time  for  filing  appeal  bond,  see 
infra,  IV,  B,  6,  e,  (II),   (B), 

69.  Black  v.  Cochran,  21  Pa,  Co.  Ct. 
326;  Culbertson  v.  Lightner,  12  Pa. 
Dist.  11;  Roush  v.  Mover,  10  Pa.  Dist. 
392;    Bates   v.   Evans,   7   Pa.   Dist.   259. 

70.  Roush  V.  Moyer,  10  Pa.  Dist.  392; 
Thomas  v.  Pyle,  2  Chest.  Co.  (Pa.) 
295;  Lesch  v.  Newton  &  S.  Tpk.  Co., 
Wilcox  (Pa.)  195. 

[a]  If  the  affidavit  is  on  file  when 
a  motion  to  dismiss  for  want  of  the 
affidavit  is  heard,  the  motion  will  be 
denied.  City  of  Caruthersville  v.  Bar- 
nett,  149  Mo.  App.  162,  129  S.  W. 
1070.  See  Jamison  v.  Yates,  7  Mo. 
571. 

71.  Kile  V.  Hill  Elgin  Butter  Co.,  22 
Pa.  Co.  Ct.  417;  Clements  v.  Miller,  20 
Pa.  Co.  Ct.  270;  Hunt  v.  Reilly,  20 
Pa.  Co.  Ct.  88;  Musser  v.  Dout,  13  Pa. 
Dist.    529;    Linhart   v.    Cunningham,    (? 


72.  See  the  statutes,  and  Ark. — Lovo 
r.  McAlister,  42  Ark.  183;  Merrill  v. 
Manees,  19  Ark.  647.  la. — Dixon  V. 
Brophey,  29  Iowa  460,  when  attorney 
is  acquainted  with  the  facts.  Mich. 
Austin  V.  Strong,  1  Mich.  259.  Miss. 
Coppock  V.  Smitli,  54  Miss.  640.  Pa. 
Mee  V.  Kurtz,  2  Chest.  Co.  63.  Wis. 
Ladd  V.  Witte,  116  Wis.  35,  92  N.  W. 
365.  See  Wright  v.  Fallon,  47  Wis. 
488,  2  N.  W.  1120.  Can.— King  v.  Wil- 
son, 36  N.  Bruns.  339. 

[a]  A  corporation  may  make  the  af- 
fidavit by  its  president,  secretary  or 
ether  proper  officer  or  agent  of  thn 
corporation.  New  Brunswick  &  C. 
Transp.  Co.  f.  Baldwin,  14  N.  J.  L. 
440. 

[b]  On  an  appeal  by  the  city,  the 
affidavit  is  properly  made  by  the  city 
solicitor.  Gamble  v.  Lebanon  City,  '^ 
Pa.  Co.  Ct.  594. 

[c]  Authority  of  Attorney. — When 
the  affidavit  is  made  by  the  attorney 
it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  such  at- 
tornev  was  authorized  to  make  same. 
Smith  V.  Ormsby,  61  Wis.  13,  20  N.  W. 
656. 

[d]  One  who  is  not  a  party  to  the 
action  cannot  pray  for  an  appeal,  nor 
can  it  be  made  by  anyone  in  his  be- 
half. Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Young,  85  Ark.  444,  108  S.  W.  831; 
And  see  St.  Louis  &  S.  F.  Ry.  Co.  v. 
English  (Tex.  Civ.  App.),  109  S.  W. 
424.  But  see  Brown  v.  Frenken,  87 
Ark.  160,  112  S.  W.  207,  that  a  party 
aggrieved  may  make  the  affidavit  and 
has  a  right  to  appeal  though  he  is  not 
a  party  to  the  record. 

As  to  parties  to  appeal,  see  supra, 
IV,  B,  4. 

73.  Papin  v.  Howard,  7  Mo.  34;  City 
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and  judgment  is  rendered  against  them,  jointly,  an  affidavit  must  be 
filed  by  each  defendant  desiring  to  appeal/* 

Person  Before  Whom  the  Affidavit  May  Be  Made.  —  Unless  otherwise 
provided  by  statute,  the  affidavit  may  be  made  before  any  officer 
authorized  to  administer  oaths.'^'^ 

(D.)  FoEM  AND  Sufficiency.  —  The  statements  in  the  affidavit  must 
be  definite  and  specific  f^  but  no  technical  form  of  statement  is  re- 
quired,^^  though  there  must  be  a  substantial  compliance  with  any 
statutory  requirements  respecting  the  same.''®     When  the  appeal  is 


of  Caruthersville   v.   Barnett,    149    Mo. 
App.  162,  129  S.  W.  1070. 

[a]  Waiver. — An  objection  that  thn 
affidavit  was  not  made  by  a  proper 
party,  if  not  made  on  the  trial  in 
the  appellate  court  is  waived.  Poster 
V.  Williams,  99  Mo.  App.  513,  73  S.  W. 
1099. 

74.  Harm  v.  Davies,  79  Minn.  311,  8? 
N.  W.  585.  But  see  Woodward  v.  Red- 
den, 135  Mo.  App.  541,  116  S.  W.  33; 
Morris  v.  Brtwster,  60  Wis.  229,  19 
N.  W.  50,  as  to  whether  affidavit  re- 
citing it  was  made  by  only  one  de- 
fendant but  signed  and  sworn  to  by 
both  is  sufficient. 

75.  Love  V.  McAlister,  42'Ark.  183: 
Grimes  v.  Fall,  81  Minn.  225,  83  N.  W 
835;  Knight  V.  Elliott,  22  Minn.  551. 
See  also  People  ex  rel.  Dickinson  v. 
Simondson,  25  Mich.  113. 

[a]  The  justice  who  tried  the  case 
is  not  the  only  person  who  can  take 
the  affidavit.  Rahilly  v.  Lane,  15  Minn. 
447*;  Eby  v.  Great  Eastern  Casualty  & 
I.  Co.,  30  Pa.  Co.  Ct.  50.  Compare 
Munn  V.  Merry,  14  N.  J.  L.  183,  hold- 
ing that  the  affidavit  must  be  made 
before  the  justice  who  tried  the  cause. 

[b]  An  attorney  in  the  cause  should 
not  take  the  affidavit,  and  should  he 
do  so,  the  court  may  require  the  affi 
davit  to  be  retaken  before  another  offi- 
cer. It  is  not  ground  for  dismissing 
the  appeal.  Bradley  v.  Andrews,  51 
Mich.  100,  16  N.  W.  250.  See  Cole- 
man V.  Frauenthal,  46  Ark.  302,  hold- 
ing that  the  affidavit  is  not   void. 

[c]  A  notary  public  outside  the 
state  may  administer  the  oath.  Brown 
Mfg.  Co.  V.  Gilpin,  120  Mo.  App.  130, 
96  S.  W.  669. 

[d]  A  misdescription  of  the  officer 
who  took  the  affidavit  does  not  affect 
its  sufficiency.  O'Brien  v.  Maloney,  26 
N.  Bruns.^  (Can.)  448. 

76.     Chappee  r.  Thomas,  5  Mich.  53. 
[a]     The   affidavit    must    point    out 
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specifically  the  objection  sought  to  be 
reviewed.  Courtis  v.  Garrison,  148 
Mich.  226,  111  N.  W.  770;  Chappee  v. 
Thomas,  5  Mich.  53;  Williams  v.  Cun- 
ningham, 2  Sandf.  (N.  Y.)  632. 

[b]  Where  a  special  appeal  is  al- 
lowed for  the  purpose  of  raising  ob- 
jections to  the  process,  pleadings  or 
proceedings  and  to  the  decision  of  the 
justice  thereon  which  would  not  be  al- 
lowed to  be  made  on  the  trial  of  the 
appeal,  such  objections  must  be  specific 
and  if  too  general  will  not  be  con- 
sidered. Osborne  v.  Osborne,  156  Mich. 
413,  120  N.  W.  1001;  Courtis  v.  Gar- 
rison, 148  Mich.  226,  111  N.  W.  770; 
Lymburner  v.  Jenkinson,  50  Mich.  488, 
15  N.  W.  562. 

77.  Hamilton  v.  Jennison,  52  Mich. 
409,  18  N.  W.  193;  Wattawa  v.  Jahnke, 
116  Wis.  491,  93  N.  W.  547;  Ladd  v. 
Witte,  116  Wis.  3.5,  92  N.  W.  365; 
Cady  V.  Anson,  4  Wis.  223. 

[a]  An  error  in  the  date  when  judg- 
ment was  rendered  is  immaterial,  when 
the  judgment  is  sufficiently  otherwise 
described.  Eahilly  v.  Lane,  15  Minn. 
447. 

[b]  An  insufficient  affidavit  does 
not  deprive  the  appellate  court  of 
jurisdiction.  State  v.  Garnett  Min.  Co., 
169  Mo.  App.  79,  154  S.  W.  168. 

[c]  Improper  designation  of  a  party 
as  a  defendant  is  not  fatal.  Tapee  v. 
Varley-Wolter  Co.,  184  Mo.  App.  470, 
171  S.  W.  19. 

78.  la.— Cook  V.  United  States,  1  6. 
Gr.  39.  Mo.— Myers  v.  Woolfolk,  3  Mo. 
348;  Ford  v.  Gray,  131  Mo.  App.  240, 
no  S.  W.  692;  Whitehead  v.  Cole,  49 
Mo.  App.  428.  N.  J.— Snover  v.  Tins- 
man,  38  N.  J.  L.  210;  Hamilton  v. 
Pidcock,  18  N.  J.  L.  435;  New  Bruns- 
wick Steamboat  &  C.  Transp.  Co.  v. 
Baldwin,  14  N.  J.  L.  440.  N.  Y. 
Thompson  v.  Hopper,  1  Code  Eep.  103. 
Wis. — Kearney  v.  Andrews,  5  Wis.  23. 

[a]     When  an  appeal  is  authorized 
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because  of  some  irregularity  or  improper  decision,  before  the  justice, 
the  affidavit  is  sufficient  if  the  error  complained  of  be  set  forth  f^  but 
Avhen  the  appeal  is  because  of  new  evidence  the  statutes  sometimes 
make  it  necessary  for  the  affidavit  to  set  forth  the  testimony  before 
the  justice,  and  also  the  substance  of  the  newly  discovered  evidence.^" 
It  should  properly  be  a  separate  document,®^  and  must  show  that  it 
is  in  the  same  cause  which  was  before  the  justice,*^  although  it  is 
not  necessary  to  entitle  it  in  the  cause  and  court. ^^  It  should  describe 
the  parties,^*  the  justice  who  tried  the  cause,^"*  and  the  judgment  ap- 
pealed from.®®  It  is  sometimes  necessary  for  the  appellant  to  state 
that  the  appeal  is  not  intended  for  the  purpose  of  delay,  and  that  he 
believes  that  he  has  a  good  defense  on  the  merits.^''    And  it  is  some- 


only  for  cause  sliown,  it  must  appear 
from  the  petition  either  that  a  doubt- 
ful legal  question  is  involved,  or  some- 
thing to  indicate  oppression,  corruption 
or  disregard  of  law  on  the  part  of  the 
justice,  or  that  there  is  after  discovered 
evidence  justifying  a  new  trial. 
Thompson  v.  Preston,  5  Pa.  Super.  154. 

79.  People  ex  rel.  Rogers  v.  Saratoga 
Common  Pleas,  18  Wend.   (N.  Y.)   596. 

80.  People  ex  rel.  Eogers  v.  Saratoga 
Common  Pleas,  18  Wend.  (N.  Y.)  596; 
Brown  v.  Stearns^  2  Code  Rep.  (N.  Y.) 
119. 

[a]  Counter-Affidavits. — When  it  is 
claimed  that  the  affidavit  fails  to  state 
all  the  testimony,  the  respondent  should 
present  a  counter-affidavit  showing  the 
emissions  claimed,  otherwise  no  objec- 
tion as  to  any  omission  or  misstate- 
ment in  the  aiiidavit  on  appeal  can  be 
considered.  Mulford  v.  Decker,  1  Code 
Rep.    (N.  Y.)   71. 

81.  Dilkes  v.  Browning,  15  N.  J.  L. 
471.  See  also  Freas  v.  Jones,  15  N.  J. 
L.  20. 

[a]  It  is  improper  to  indorse  the 
affidavit  on  the  back  of  the  appeal 
bond.  Dilkes  v.  Browning,  15  N.  J.  L. 
471;  Freas  v.  Jones,  15  N.  J.  L.  20. 
But  see  Bremer  v.  Koenig,  5  Wis.  156, 
holding  that  it  may  be  at  the  foot 
of  the  bond.  See  also  Filer  &  Stowell 
Co.  V.  Sohns,  63  Wis.  118,  23  N.  W. 
135;  Wright  v.  Fallon,  47  Wis.  488,  2 
N.  W.  1120. 

82.  Dunham  v.  Rappleyea,  16  N.  J. 
L.  75,  See  State  v.  Hammond,  92  Mo. 
App.  231. 

83.  Dunham  v.  Rappleyea,  16  N.  J. 
L.  75;  Filer  &  Stowell  Co.  v.  Sohns, 
63  Wis.  118,  23  N.  W.  135;  Bremer 
V.  Koenig,  5  Wis.  156;  Kearney  v.  An- 
drews, 5  Wis.  28. 

84.  Kearney  v.  Andrews,  5  Wis.  23. 


[a]  Where  the  affidavit  though  not 
entitled  in  the  action,  was  immediately 
below  and  upon  the  same  sheet  of 
paper  as  the  notice  of  the  appeal, 
which  contained  the  formal  title,  the 
names  of  the  parties,  the  date  and 
amount  of  the  judgment  and  designa- 
tion of  the  party  taking  the  appeal, 
it  may  by  reference  to  the  preceding 
notice  sufficiently  designate  who  are 
the  parties  and  by  whom  the  appeal 
is  taken.  Wattawa  v.  Jahnke,  116 
Wis.  491,  93  N.  W.  547. 

[b]  An  immaterial  misnomer  of  the 
party  appealing  will  not  affect  the 
sufficiency  of  the  affidavit.  Nickerson 
r.  The  Leader  Mercantile  Co.,  90  Mo. 
App.  336. 

85.  Wattawa  v.  Jahnke,  116  Wis. 
491,  93  N.  W.  547. 

86.  Davis  v.  Lounsbury,  1  Code  Rep. 
(N.  Y.)    71. 

[a]  In  Pennsylvania,  in  labor  cases, 
the  affidavit  must  state  the  amount, 
if  any,  admitted  to  be  due  from  de- 
fendant to  plaintiff.  McGeehau  v. 
O'Donnell,  8  Kulp  (Pa.)  159. 

87.  Ark. — Garrison  v.  Nelson,  30 
Ark.  394.  See  Western  Tie  &  Timber 
Co.  V.  Thomas,  82  Ark.  271,  109  S.  W. 
730.  Ind. — Hughes  v.  Jackson,  48  Ind. 
296.  Minn.— Grimes  v.  Fall,  81  Minn. 
225,  83  N,  W.  835;  Harm  v.  Davies, 
79  Minn.  311,  82  N.  W.  585.  Mo. 
Myers  v.  Woolfolk,  3  Mo.  348.  See 
also  Tapee  v.  Varley-Wolter  Co.,  184 
Mo.  App.  470,  171  S.  W.  19;  Bader 
V.  Jones,  119  Mo.  App.  685,  96  S.  W. 
305.  See  Price  v.  Halsed,  3  Mo.  461. 
N.  J. — Coleman  v.  Warne,  9  N.  J.  L. 
290.  Pa. — Cressman  v-  Bossing,  9  Atl. 
191;  Craft  v.  Potter,  21  Pa.  Dist.  883; 
Black  V.  Cochran,  21  Pa.  Co.  Ct.  326; 
Flegel  V.  Dotterer,  11  Pa.  Co.  Ct.  156; 
Urich  V.  Spangler,   1   Dauph.   Co.   152; 
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times  required  that  the  affidavit  state  whether  the  appeal  is  upon  the 
merits  or  for  some  other  eause.^^ 

Information  and  Belief.  —  Ordinarily  the  affi^davit  cannot  be  made  on 


Mee  V.  Kurtz,  2  Chest.  Co.  63  (in  action 
for  wages  for  manual  labor) ;  Murrey 
r.  Todd,  1  Chest.  Co.  51.  Wis.— Wat- 
tawa  V.  Jahnke,  116  Wis.  491,  93  N.  W. 
547;  Ladd  v.  Witte,  116  Wis.  35,  92 
N.  W.  365;  Knappe  v.  Seyler,  87  Wis. 
165,  58  N.  W.  248;  Kearney  v.  Andrews, 
5  Wis.  23;  Pelton  v.  Blooming  Grove,  3 
Wis.  310. 

But  see  Werner  v.  Phelps,  36  Conn. 
357,  holding  such  an  affidavit  is  no 
longer  required  in  Connecticut. 

[a]  Failure  to  file  such  an  affidavit 
will  result  in  the  appeal  being  strick- 
en off,  nor  can  it  be  filed  nunc  pro 
tunc,  after  the  appeal  has  been  entered. 
Craft  V.  Potter,  21  Pa.  Dist.  883  (and 
cases  cited);  Davidson  v.  Markley,  1 
Pa.  Co.  Ct.  594. 

[b]  Sufficient  Expressions.  —  When 
the  affidavit  alleges  that  the  appeal  is 
prosecuted  in  order  that  justice  may 
be  done,  it  is  sufficient  although  it  fails 
to  state  that  the  appeal  was  not  taken 
for  delay.  Coppock  v.  Smith,  54  Miss. 
640. 

[c]  A  statement  that  "the  appeal 
entered  ...  is  not  for  the  purpose 
of  delay;  but  that  if  the  proceedings 
appealed  from  are  not  removed,  appel- 
lant will  be  required  to  pay  $25  more 
money  than  is  justly  due,"  is  not  so 
irregular  as  to  require  that  the  appeal 
be  stricken  off  on  motion.  Dunlap  v. 
Chipps,   12   Pa.   Dist.   147. 

[d]  A  statement  that  the  "appeal 
is  in  good  faith"  substantially  complies 
with  a  statute  requiring  the  affidavit 
to  state  "that  the  appeal  is  made  in 
good  faith."  Filer  &  Stowell  Co.  v. 
Sohns,  63  Wis.  118,  23  N.  W.  135. 
Compare  Mellois  v.  Chaine,  20  Cal.  679; 
Brearley  v.  Warren,  3  Wis.  397;  Brown 
V.  Pratt,  3  Pin.   (Wis.)    305. 

[e]  The  omission  of  the  word  "de- 
lay" in  the  affidavit,  wilf  not  affect 
the  appeal,  when  the  affidavit  was  filed 
in  time.  White  v.  Shumate,  50  Miss. 
130. 

[f]  When  the  judgment  is  by  de- 
fault the  appellant  must  not  only  ex- 
cuse his  default,  but  satisfy  the  court 
that  manifest  injustice  has  been  done. 
The  defense  which  he  has  must  be 
clearly  set  forth  and  sworn  to,  and  if 
contradicted    by    the    affidavit    of    the 
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respondent  it  must  be  corroborated.  A 
mere  affidavit  of  merits  is  not  enough. 
Jewell  V.  Heinzel,  6  Daly  (N.  Y.)  411; 
Bates  V.  Gorman,  8  Civ.  Proc.  (N.  T.) 
180. 

[g]  An  excuse  for  failing  to  set  up 
the  facts  stated  therein  as  a  defense 
to  the  action  before  the  justice,  or  as 
ground  for  new  trial  in  that  court  need 
not  be  shown.  Smith  v.  Scott,  86  Ind. 
346,  disapproving  Harding  v.  Mansur, 
13  Ind.  454. 

[h]  Leave  To  File. — When  the  ap- 
peal has  been  taken  in  good  faith  and 
within  the  time  prescribed  by  law,  the 
court  may,  where  there  has  been  any 
misapprehension,  grant  leave  to  perfect 
the  appeal.  Davidson  v.  Markley,  1 
Pa.  Co.  Ct.  594;  Womelsdorf  v.  Heif- 
ner,  14  W.  N.  C.  (Pa.)  24;  Thomas 
V.  Pyle,  2  Chest.  Co.  (Pa.)   295. 

[i]  An  executor  or  administrator 
against  whom  judgment  has  been  ren- 
dered need  not  file  such  an  affidavit 
even  in  actions  for  wages  for  manual 
labor.  Koontz's  Admr.  v.  Howsare, 
100  Pa.  506. 

88.  Leeper  v.  Carter,  137  Mo.  App, 
617,  119  S.  W.  463;  Van  Scoyoc  v. 
Wolfe,  73  Mo.  App.  430;  Greischar  v. 
Alexander,  56  Mo.  App.  56;  Watson  v. 
Barbee,  55  Mo.  App.  147;  Whitehead 
f.  Cole,  49  Mo.  App.  428;  Spencer  v. 
Beasley,  48  Mo.  App.  97. 

[a]  The  defect  (1)  is  not,  however, 
jurisdictional.  Leeper  v.  Carter,  137 
Mo.  App.  617,  119  S.  W.  463;  Crawford 
f.  Armstrong,  58  Mo.  App.  214;  Draper 
f.  Farris,  56  Mo.  App.  417;  Welsh  v. 
Hannibal,  etc.  E.  E.  Co.,  55  Mo.  App. 
599;  Watson  v.  Barbee,  55  Mo.  App. 
147;  Whitehead  v.  Cole,  49  Mo.  App. 
428;  Spencer  r.  Beasley,  48  Mo.  App. 
97.  (2)  But  if  not  amended,  the  ap- 
peal will  be  dismissed.  Spencer  v.  Beas- 
ley, 48  Mo.  App.  97. 

[b]  Insufficient  Statement. — A  state- 
ment that  the  "appeal  is  taken  from 
the  judgment  rendered  on  the  plea  in 
abatement  and  in  the  cause,"  does  not 
substantially  comply  with  a  statute  re- 
quiring a  statement  whether  such  ap- 
peal is  from  the  merits  or  from  an 
order  or  judgment  taxing  costs.  Greis- 
char V.  Alexander,  56  Mo.  App.  56. 
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information  and  belief  ;«^  but  such  an  affidavit  is  sufficient  where  the 
•statute  permits  it  to  be  made  by  an  agent  or  attorney.^"  _ 

The  affidavit  should  he  signed  by  the  maker,  though  an  omitted  sig- 
nature may  be  supplied.^^ 

The  affidavit  must  show  on  its  face  that  it  was  sworn  to  betore  a  proper 
officer.^-  If  it  be  sworn  to  before  the  justice  who  tried  the  cause,  it 
is  not  defective  because  of  his  failure  to  attach  his  jurat  thereto,"' 
or  to  date  it.^''  But  an  affidavit  sworn  to  before  some  other  officer 
is  insufficient  unless  the  jurat  of  the  officer  was  properly  signed.^^ 

Amendment.   —The    statutes   usually    permit^^    the    affidavit    to   be 


89.  Engle  v.  Blair,  11  N.  J.  L.  339. 
See  also  Hitsman  v.  Garrard,  16  N.  J. 
L.  124.  Contra,  Hamilton  v.  Pidcock, 
18  N.  J.  L.  435. 

[a]  An  affidavit  setting  forth  that 
appellant  "thinks  he  has  a  sufficient 
cause  for  an  appeal,"  etc.,  is  insuffi- 
cient. Schenek  v.  Ayers,  14  N.  J.  L. 
311. 

90.  Austin  v.  Strong,  1  Mich.  259. 
[a]     Form. — It  is  not  necessary  for 

the  attorney  to  allege  in  the  affidavit 
that  the  facts  were  communicated  to 
him  by  his  client,  and  a  statement  that 
his  belief  is  based  upon  the  facts  and 
evidence  in  the  case  is  sufficient,  re- 
gardless of  how  they  were  communi- 
cated to  him.  Austin  v.  Strong,  1  Mich. 
259. 

91.  Axk.— Gill  V.  Ward,  23  Ark.  16; 
Underwood  v.  Wylie,  5  Ark.  248.  Mich. 
Bradley  v.  Andrews,  51  Mich.  100,  16 
N.  W.  250;  People  ex  rel.  Dickinson 
V.  Simondson,  25  Mich.  113.  Compare 
Hamilton  v.  Jennison,  52  Mich.  409,  18 
N.  W.  193,  holding  that  the  appeal 
will  not  be  dismissed  though  the  affi- 
davit be  neither  signed  nor  sworn  to 
because  of  statute.  Miss. — Coppock  v. 
Smith,  54  Miss.  640;  Brooks  v.  Snead, 
50  Miss.  416.  N.  J.— Hitsman  v.  Gar- 
rard, 16  N.  J.  L.  124.  Wis.— Schuster 
V.  Haight,  53  Wis.  290,  10  N.  W.  511; 
Wright  V.  Fallon,  47  Wis.  488,  2  N.  W. 
1120. 

92.  IMlcli. — Smart  v.  Howe,  3  Mich. 
590,  omitting  the  words  "before  me" 
renders  the  affidavit  fatally  defective. 
Minn.— Knight  v.  Elliott,  22  Minn.  551. 
Mo. — Ranck  v.  Merrill,  172  Mo.  App. 
489,  158  S.  W.  425. 

[a]  Failure  to  show  the  venue  is 
immaterial  when  a  proper  jurat  is  at- 
tached. Eailway  Co.  v.  Deane,  60  Ark. 
524,  31  S.  W.  42. 


Who  may  take  affidavit,   see  supra, 

IV,  B,  6,  c,  (I),  (C). 

93.  People  ex  rel.  Dickinson  v.  Si- 
mondson, 25  Mich.  113.    But  see  Smart 

V.  Howe,  3  Mich.  590;  Green  v.  Boon, 
57  Miss.  617.  Compare  Price  v.  Halsed, 
3  Mo.  461  (as  to  the  power  of  appel- 
late court  to  examine  into  facts) ;  also 
Lederer  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  38  Wis.  244,  holding  that  the  affi- 
davit is  defective. 

[a]  When  the  affidavit  does  not  con- 
tain the  jurat  of  the  justice,  the  ap- 
pellate court  may  require  him  to  at- 
tach his  jurat  nunc  pro  tunc,  or  else 
lequire  him  to  officially  certify  whether 
the  affidavit  had  been  duly  sworn  to 
before  him.  People  ex  rel.  Dickinson 
V.  Simondson,  25  Mich.  113. 

[b]  Compulsory  Signing. — When  the 
justice  fails  to  sign  his  name  to  the 
jurat  to  an  affidavit  for  appeal,  he 
may  be  compelled  to  do  so  under  a 
rule  of  court.  Guy,  McClellan  &  Co.  v. 
Walker,  35  Ark.  212. 

94.  Green  v.  Boon,  57  Miss.  617. 

[a]  The  date  is  not  essential  to  an 
affidavit.  Freas  v.  Jones,  15  N.  J.  L. 
20. 

95.  Mich. — People  ex  rel.  Dickinson 
V.  Simondson,  25  Mich.  113.  But  see 
Bradley  v.  Andrews,  51  Mich.  100,  16 
N.  W.  250,  holding  that  this  is  an 
amendable  defect.  Minn. — Holmes  v. 
Igo,  110  Minn.  133,  124  N.  W.  974; 
Stolt  V.  Chicago,  M.  &  St.  P.  E.  Co., 
49  Minn.  353,  51  N.  W.  1103.  N.  Y. 
Ladow  V.  Groom,  1  Denio  429. 

[a]  Notarial  Seal. — An  affidavit  for 
appeal  purporting  to  be  made  before 
a  notary  public,  and  not  containing  his 
notarial  seal  is  incomplete  and  inoper- 
ative. Grimes  v.  Fall,  81  Minn.  225,  83 
N.  W.  835. 

96.  See  the  statutes,  and  Ark. — Eail- 
way Co.  V.  Deane,  60  Ark.  524,  31  S. 
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amended,  unless  it  is  absolutely  void.  The  amendment  may  be  made 
by  filing  a  proper  affidavit  nunc  pro  tunc.'^ 

(E.)  Supplying  Lost  Affidavits. —  Where  an  affidavit  was  filed,  but 
became  lost,  the  statutes  usually  provide  for  the  restoration  thereof.®' 

(F.)  Waiver  of  Want  of  or  Defects  in  Affidavit.  —  A  general  appear- 
ance,®^ or  a  going  to  trial  without  any  objection  thereto,^  is  a  waiver 
of  any  defects  in  the  affidavit,  or  of  any  objection  based  upon  the 
want  of  an  affidavit.^ 

(G.)  Allowance  of  Appeal.  —  In  some  jurisdictions,  upon  filing  an 
affidavit  or  petition  for  appeal,  an  order  granting  the  appeal  must 
be  made,  and  such  order  should  appear  in  the  record  of  the  case;* 


W.  42;  Coleman  v.  Frauenthal  &  Co., 
46  Ark.  302.  Mich.— People  ex  rel. 
Detroit  &  Birmingham  Plank  Eoad  Co. 
V.  Judge  of  Wayne  Circuit  Court,  27 
Mich.  303.  Miss. — Green  v.  Boon,  57 
Miss.  617;  White  v.  Shumate,  50  Miss. 
130,  if  the  application  be  made  within 
a  reasonable  time.  Mo. — Leeper  v.  Car- 
ter, 137  Mo.  App.  617,  119  S.  W.  463; 
Ford  V.  Gray,  131  Mo.  App.  240,  110 
S.  W.  692;  Evans  v.  Dyke  Automobile 
S.  Co.,  121  Mo.  App.  266,  101  S.  W. 
1132;  Curtis  v.  Tyler,  90  Mo.  App.  345; 
Spencer  v.  Beasley,  48  Mo.  App.  97. 
Pa.— Heim  v.  Sholly,  8  Pa.  Dist.  652. 

[a]  Pending  the  motion  to  dismiss 
the  appeal,  an  amendment  may  be 
made.  Lowry  v.  Phillips,  57  Mo.  App. 
232;  Watson  v.  Barbee,  55  Mo.  App. 
147;  Spencer  v.  Beasley,  48  Mo.  App. 
97. 

[b]  A  fatally  defective  affidavit 
may  be  replaced  by  a  proper  one,  under 
some  statutes,  and  one  that  is  other 
than  fatally  defective  is  sufficient  and 
does  not  require  amendment.  Hamil- 
ton V.  Jennison,  52  Mich.  409,  18  N.  W. 
193.  And  see  Burns  v.  Johnson,  4  Com. 
PI.   (Pa.)   173. 

f  c]  Defective  jurat  may  be  amended. 
Miss. — Green  v.  Boon,  57  Miss.  617. 
Wis.— Lederer  v.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  38  Wis.  244.  Wyo.— Redman 
V.  Union  Pac.  Ey.  Co.,  3  Wyo.  678,  29 
Pac.  88. 

[d]  Notarial  seal  cannot  be  added 
by  amendment.  Grimes  v.  Fall,  81 
Minn.  225,  83  N.  W.  835.  See  Price 
V.  Halsed,  3  Mo.  461. 

[e]  An  amendment  changing  the 
parties  to  the  appeal  cannot  be  made, 
however.  Evans  v.  Dvke  Automobile  S. 
Co.,  121  Mo.  App.  266,  101  S.  W.  1132. 

97.  People  ex  rel.  Dickinson  v.  Si- 
mondson,  25  Mich.  113;  Engle  v.  Le- 
high &  Wilkes-Barre  Coal  Co.,  10  Kulp 
(Pa.)   70;  Dean  v.  Delaware,  L.  &  W. 
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E.   E.  Co.,   19   Pa.   Dist.   101;    Heim  v. 
Sholly,  8  Pa.  Dist.  652. 

98.  See  the  statutes  and  Hyman  v. 
Kadrovach,  180  Mich.  370,  147  N.  W. 
495. 

99.  Osborne  v.  Osborne,  156  Mich. 
413,  120  N.  W.  1001;  Hamilton  v.  Jen- 
nison, 52  Mich.  409,  18  N.  W.  193; 
Ford  V.  Gray,  131  Mo.  App.  240,  110 
S.  W.  692;  Kraas  v.  Shipp,  69  Mo.  App. 
46;  Welsh  v.  Hannibal  &  St.  J.  E. 
Co.,  55  Mo.  App.  599.  Compare  Bader 
V.  Jones,  119  Mo.  App.  685,  96  S.  W. 
305,  as  to  limitation  to  causes  where 
justice's  court  and  circuit  court  have 
concurrent   jurisdiction. 

[a]  Mere  delay  from  one  term  to 
another,  where  no  prejudice  resulted 
therefrom  to  the  appealing  party,  does 
not  constitute  a  waiver.  Billingsley 
V.  Adams,  102  Ark.  511,  145  S.  W. 
190. 

1.  Elder  v.  Crabtree,  59  Ark.  177, 
26  S.  W.  817;  Woods  v.  Holder,  142 
Mo.  App.  107,  125  S.  W.  237;  Lowry 
V.  Phillips,  57  Mo.  App.  232. 

[a]  An  oral  objection  upon  the  trial 
is  insufficient.  Kearney  v.  Lindell  Ey. 
Co.,  15  Mo.  App.  576. 

[b]  When  a  party  appears  without 
objecting  to  a  misnomer  and  goes  to 
trial,  he  waives  such  objection.  Evans- 
Smith  Drug  Co.  V.  White,  86  Mo.  App. 
540. 

2.  Lochridge  D.  G.  Co.  v.  Daniels, 
115  Ark.  423,  171  S.  W.  863;  Woods 
V.  Holder,  142  Mo.  App.  107,  125  S.  W. 
237;  Drake  v.  Gorrell,  127  Mo.  App. 
636,  106  S.  W.  1080;  Pearson  v.  Gil- 
lett,  55  Mo.  App.  312.  Contra,  Mer- 
rill V.  Manees,  19  Ark.  647;  Smart  v. 
Howe,  8  Mich.  590. 

3.  State  V.  Machen,  112  La.  556,  36 
So.  589;  Eogers  v.  Hill,  1  Yerg.  (Tenn.) 
400. 

[a]  A  recital  in  the  appeal  bond 
that  an  appeal  bad  been  granted  is  not 
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but  unless  required  by  statute  the  failure  to  enter  the  allowance  of 
the  appeal  on  the  justices'  docket  is  immaterial.*  When  no  formal 
order  of  allowance  is  made  by  the  justice,  the  filing  of  the  affidavit 
and  bond  for  appeal  will  sometimes  constitute  an  allowance  of  the 
appeal.'  The  allowance  of  the  appeal  is  not,  however,  a  substitute  for 
nor  does  it  cure  any  omission  of  statutory  requirement  by  the  ap- 
pealing party.*^  Under  some  statutes,  the  justice  of  the  peace  acts 
ministerially  in  allowing  an  appeal;^  under  others,  he  acts  judicially.^ 
A  justice  of  the  peace  can  only  allow  an  appeal  in  a  cause  appearing 
on  his  own  docket,^  and  sometimes  only  upon  the  filing  and  approval 


sufficient.      Rogers     v.     Hill,     1     Yerg. 
(Tenn.)   400. 

[b]  Upon  the  granting  of  the  appeal 
by  the  justice,  the  appellate  court  ac- 
quires jurisdiction  over  the  cause.  Bart- 
schat  V.  Downey,  172  Mo.  App.  632,  155 
S.  W.  880;  Drake  v.  Gorrell,  127  Mo. 
App.  636,  106  S.  W.  1080.  But  see 
State   f.   Hammond,   92   Mo.   App.   231. 

[c]  In  Missouri  it  is  sometimes 
necessary  for  the  justice  to  state  in 
his  order  allowing  the  appeal,  to  which 
division  of  the  court  the  appeal  is 
granted.  Missouri  Auto  Specialty  Co. 
r.  Figgins,  188  Mo.  App.  688,  176  S.  W. 
471. 

4.  Eapley  v.  Brown,  12  Ark.  80. 

[a]  The  filing  of  the  transcript  by 
the  justice  together  with  the  affidavit 
and  claim  of  the  appellant,  and  the 
appeal  bond,  is  sufficient  evidence 
prima  facie  that  the  appeal  was  prop- 
erly prayed  for  and  granted.  Humble 
f.  Williams,  4  Blackf.  (Ind.)  473.  And 
see  Moulder  v.  Anderson,  63  Mo.  App. 
34. 

[b]  In  Missouri  "it  is  necessary  in 
every  case  appealed  from  a  justice's 
court  to  the  circuit  court,  that  the 
record  of  the  justice  should  somewhere 
show  that  an  appeal  was  granted  in 
compliance  with  law."  Petz  t-.  Hoff- 
man, 149  Mo.  App.  153,  130  S.  W.  98; 
Moulder  v.  Anderson,  63  Mo.  App.  34, 
39;  Devore  v.  Staeckler,  49  Mo.  App. 
547,  555.  Compare  Missouri  Auto  Spe- 
cialty Co.  V.  Figgins,  188  Mo.  App.  688, 
176  S.  W.  471. 

[c]  The  order  allowing  the  appeal 
may  be  entered  after  the  expiration 
of  the  time  for  appeal  when  the  affi- 
davit and  bond  for  appeal  were  filed 
within  the  statutory  period.  Jester  v. 
McKinney,  47  Mo.  App.  62. 

5.  Lombard  v.  Urban,  142  Mo.  App. 
282,  126  S.  W.  221;  Ford  v.  Gray,  131 
Mo.    App.   240,    110   S.    W.    692.      See 


Holmes  v.   Yoke,   48   W.   Va.   267,    37 
S.  E.  545. 

[a]  When  it  does  not  appear  that 
an  undertaking  was  filed  with  the  jus- 
tice, the  rule  that  where  an  undertak- 
ing was  filed  no  formal  order  of  allow- 
ance of  the  appeal  need  appear  on 
the  justice's  record,  does  not  apply. 
Moulder  v.  Anderson,  63   Mo.  App.  34. 

[b]  Returning  an  appeal  bond  to 
the  appellate  court  with  the  papers,  is 
prima  facie  evidence  that  the  appeal 
was  prayed  and  granted.  McCarver  v. 
Jenkins,  2  Heisk.   (Tenn.)  629. 

6.  Eggart  v.  Dunning,  15  Wyo.  487, 
89  Pac.  1022. 

[a]  The  allowance  of  the  appeal  and 
the  entry  of  the  appeal  are  different 
acts.  Wyman  v.  Newland,  105  Me.  260. 
74  Atl.  195. 

7.  Ark. — Levy  v.  Inglish,  4  Ark.  65. 
N.  Y. — Tompkins  v.  Sands,  8  Wend. 
462,  24  Am.  Dec.  46.  W.  Va.— Holmes 
r.    Yoke,    48    W.    Va.    267,    37    S.    E. 

545. 

[a]  Mandamus  lies  to  compel  the 
allowance  of  an  appeal.  Ex  parte 
Martin,  5  Ark.  371;  Levy  v.  Inglish, 
4  Ark.  65.  See  Holmes  v.  Yoke,  48 
W.  Va.  267,  37  S.  E.  545,  and  generally 
the  title  "Mandamus." 

8.  Wyman  r.  Newland,  105  Me.  260, 
74  Atl.  195;  Tichenor  v.  Hewson,  14 
N.  J.  L.  26. 

[a]  The  justice  must  be  satisfied 
among  other  things  (1)  whether  it  is 
a  case  in  which  an  appeal  lies,  (2) 
whether  the  application  is  made  in  due 
time,  (3)  whether  the  bond  is  in  proper 
form,  and  properly  executed,  before  he 
can  grant  the  appeal.  Tichenor  v.  Hew- 
son, 14  N.  J.  L.  26. 

9.  See  Walker  v.  Prather,  3  Ind. 
112. 

[a]  A  justice  of  the  peace,  not 
being  the  successor  of  another  justice, 
but  having  the  docket  of  the  latter  in 
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by  him  of  an  undertaking  on  appeal  such  as  is  required  by  statute.^" 
Under  some  statutes  an  appeal  should  not  be  allowed  save  for  cause 
shown ;"  in  others,  when  it  is  prayed  for  within  the  time  allowed  by 
law,  the  appeal  is  a  matter  of  right. ^^  The  officer  allowing  the  ap- 
peal should  add  to  his  signature  the  title  of  his  office ;  but  his  failure 
to  do  so  will  not  make  the  appeal  defective.^^ 

When  through  error  an  allowance  of  the  appeal  within  the  time 
specified  by  law  is  refused,  such  error  may  be  corrected  by  the  justice 
thereafter  and  the  appeal  allowed,"  or  the  appellate  court  may  by 
order  allow  the  appeal.^®  And  unless  prohibited  by  statute  it  may 
be  allowed  at  any  time  that  may  be  deemed  proper  in  the  discretion 
of  the  appellate  court."  But  unless  authorized  by  statute  the  ap- 
pellate court  hasi  no  authority  to  order  the  justice  to  allow  the  appeal." 
"When  the  statute  provides  for  notice  of  all  proceedings  subsequent 
to  the  filing  of  an  appearance,  notice  of  application  for  an  appeal  must 
be  given  before  the  same  is  allowed.^^ 

"When  the  justice  has  allowed  the  appeal,  it  cannot  be  dismissed  for 
want  of  an  affidavit  or  because  of  an  insufficient  or  defective  affidavit.^' 


his  possession  during  a  vacancy  or  ab- 
sence, cannot  grant  an  appeal  from  a 
judgment  on  such  docket  until  he  has 
previously  transferred  the  judgment  to 
his  own  docket.  Walker  v.  Prather,  3 
Ind.  112.  But  see  People  ex  rel.  Brock- 
way  V.  Eensselear  Common  Pleas,  7 
Wend.  (N.  Y.)  533,  based  on  a  stat- 
ute. 

10.  la. — Minton  V.  Ozias,  115  Iowa 
148,  88  N.  W.  336.  Mo. — Hammel  v. 
Weis,  54  Mo.  App.  14.  N.  H.— State 
V.  White,  41  N.  H.  194;  Gilman  v. 
Bartlett,  20  N.  H.   168. 

See  also  Eareckson  v.  Chandler,  64 
Ore.  126,  129  Pac.  491;  and  infra,  IV, 
B,  6,  e,  (I),  (A). 

11.  Com.  V.  Menjou,  174  Pa.  25,  34 
Atl.  301;  Com.  V.  McCann,  174  Pa.  19, 
34  Atl.  299;  Com.  v.  Eichenberg,  140 
Pa.  158,  21  Atl.  258;  McGuire  v.  Shen- 
andoah, 109  Pa.  613;  Thompson  v.  Pres- 
ton, 5  Pa.  Super.  154;  Board  of  Health 
V.  Decker,  3  Pa.  Dist.  362. 

12.  Alaska. — Markuson  v.  Clark,  4 
Alaska  606.  Ark. — McAlister  v.  Eob- 
ins,  100  Ark.  540,  140  S.  W.  732,  Ann. 
Cas.  1913C,  728  (upon  filing  statutory 
affidavit) ;  Townsend  v.  Timmons,  44 
Ark.  482;  Eapley  v.  Brown,  12  Ark. 
80;  Wynn  v.  Garland,  11  Ark.  302. 
Colo. — Zahnen  v.  Stender,  39  Colo.  457, 
89  Pac.  793.  La.— State  v.  Todd,  104 
La.  241,  28  So.  886.  W.  Va.— Holmes 
V.  Yoke,  48  W.  Va.  267,  37  S.  E.  545; 
Home  S.  M.  Co.  r.  Floding,  27  W.  Va. 
540.  Wyo. — Eggart  v.  Dunning,  15  Wyo. 
487,  89  Pac.  1022. 
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See  also  Eareckson  v.  Chandler,  64 
Ore.   126,   129   Pac.  491. 

Compare  Drake  v.  Gorrell,  127  Mo. 
App.  636,  106  S.  W.  1080,  holding  that 
when  the  justice  allows  the  appeal  and 
files  the  papers  in  the  appellate  court, 
that  court  acquires  jurisdiction  though 
no  affidavit  or  bond  was  filed. 

13.  People  ex  rel.  Churchill  v.  Rens- 
selaer Common  Pleas,  6  Wend.  (N.  Y.) 
543. 

14.  Noble  V.  Houk,  16  Serg.  &  E. 
(Pa.)  421. 

15.  Kreite  v.  Smith,  3  Ind.  App.  64, 
29  N.  E.  174;  Louderback  v.  Boyd,  1 
Ashm.  (Pa.)   380. 

16.  Kreite  r.  Smith,  3  Ind.  App.  64, 
29  N.  E.  174,  in  which  appeal  was  al- 
lowed nine  years  after  rendition  of 
judgment  by  justice. 

[a]  An  allowance  of  the  appeal  to 
the  wrong  return  day  is  a  mere  ir- 
regularity, and  is  waived  unless  proper 
objection  is  made.  Thus,  an  appear- 
ance and  permitting  the  case  to  remain 
on  the  calendar  for  more  than  a  year 
without  objection,  is  a  waiver  of  ob- 
jection to  making  the  appeal  return- 
able at  the  wrong  time.  Spencer  v. 
Broughton,  77  Conn.  38,  58  Atl.  236. 

17.  Shaffer  v.  Dohan,  5  Pa.  Co.  Ct. 
384. 

18.  Scranton  Lumb.  Co.  v.  Wayne 
Circuit  Judge,  111  Mich.  614,  70  N.  W. 
145. 

19.  State  V.  Garnett  Min.  Co.,  169 
Mo.  App.  79,  154  S.  W.  168;  Clapper 
V.   Bradshaw,   163   Mo.   App.   587,   146 
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(II.;>  Notice  of  Appeal.  —  (A.)  In  General.  —  Statutes  providing  for 
an  appeal  from  justice's  court  usually  provide  for  a  notice  of  an 
appeal  as  a  preliminary  step  in  taking  the  appeal. ^^  But  in  some 
jurisdictions  no  notice  is  required,  the  appellate  court  acquiring  juris- 
diction upon  the  filing  of  the  appeal  bond  and  transcript.-^  In  others, 
it  is  only  necessary  to  request  the  justice  to  make  out  and  transmit 
his  transcript  to  the  appellate  court.^^  Under  some  statutes  a  notice 
of  appeal  is  required  only  when  the  appeal  is  taken  on  a  day  other 
than  that  on  which  the  justice  rendered  his  judgment.^^ 


S.  W.  1177;  Drake  v.  Gorrell,  127  Mo. 
App.  636,  106  S.  W.  1080;  Kraas  v. 
Shipp,  69  Mo.  App.  46;  Moulder  v.  An- 
derson, 63  Mo.  App.  34;  Watson  v. 
Barbee,  55  Mo.  App.  147;  Stukey  v. 
Kissinger,  12  Luz.  Leg.  News  (Pa.) 
198;  McNair  v.  Rupp,  3  Lack.  Leg. 
News  (Pa.)  269,  leave  will  be  given 
to  perfect  the  appeal. 

As  to  dismissal  of  appeal  generally, 
see  infra,  IV,  B,  12. 

20.  See  the  statutes,  and  the  fol- 
lowing: Alaska. — Markuson  v.  Clark,  4 
Alaska  606.  Oal.— Golden  Gate  Tile 
Co.  V.  Superior  Court,  114  Pac.  978. 
Mont. — State  ex  rel.  Rosenstein  v.  Dis- 
trict Court,  41  Mont.  100,  108  Pac. 
580;  Morin  v.  Wells,  30  Mont.  76,  75 
Pac.  688.  Ore.— Odell  v.  Gotfrey,  13 
Ore.  466,  11  Pac.  190;  Strang  r.  Keith, 
1  Ore.  312.  S.  D.— Carlson  v.  Reed,  31 
S.  D.  279,  140  N.  W.  702;  Aldrich  v. 
Public  Opinion  Pub.  Co.,  27  S.  D.  589, 
132  N.  W.  278;  Edminster  v.  Rath- 
bun,  3  S.  D.  129,  52  N.  W.  263.  Wyo. 
Eggart  V.  Dtinning,  15  Wyo.  487,  89 
Pac.  1022;  Italian-Swiss  Agr.  Colony 
V.  Bartagnolli,  9  Wyo.  204,  61  Pac. 
1020. 

[a]  The  filing  of  the  appeal  bond 
does  not  obviate  the  necessity  of  giv- 
ing notice  of  appeal.  State  v.  Leyden, 
13  Iowa  433;  Eggart  v.  Dunning,  15 
Wyo.  487,  89  Pac.  1022;  Italian-Swiss 
Agr.  Colony  v.  Bartagnoli,  9  Wyo.  204, 
61  Pac.  1020.  As  to  appeal  bonds,  see 
infra,  TV,  B,  6,  e. 

[b]  Filing  a  motion  for  a  change 
of  venue  at  the  return  term  of  the 
appeal  does  not  obviate  the  necessity 
for  giving  notice  of  appeal,  in  cases 
where  notice  is  necessary.  Hathaway 
V.  St.  Louis,  K.-S.  R.  Co.,  94  Mo.  App. 
343,  68  S.  W.  109;  Evans  v.  Hannibal 
&   St.  J.   R.   R.   Co.,  58   Mo.   App.   427. 

[e]  Actual  knowledge  that  the  ap- 
peal has  been  taken  and  the  ease 
lodged  in  the  circuit  court  and  dock- 
eted for  trial  does  not  dispense  with 
the  giving  and  service  of  a  proper  and 


timely  notice  of  appeal.  Comstock  v. 
Tegarden  Packing  Co.,  171  Mo.  App. 
410,  156  S.  W.  815;  Cooper  v.  Northern 
Ace.  Co.,  117  Mo.  App.  423,  93  S.  W. 
871;  Smith  Drug  Co.  v.  Hill,  61  Mo. 
App.  680;  Jordan  v.  Bowman,  28  Mo, 
App.   608. 

[d]  The  filing  and  serving  of  a 
notice  of  appeal  is  a  separate  and  dis- 
tinct step  in  perfecting  the  appeal. 
Eggart  V.  Dunning,  15  Wyo.  487,  89 
Pac.    1022. 

As  to  affidavit  or  petition  for  appeal, 
see  supra,   IV,   B,  6,  a,   (I). 

Necessity  for  undertaking  In  addi- 
tion to  notice,  see  infra,  IV,  B,  6.  e, 
(I),  (A). 

Effect  of  failure  to  give  notice,  see 
infra,  IV,  B,  6,  c,   (II),  (D). 

21.  111.— Fix  V.  Quinn,  75  111.  232; 
Boyd  V.  Kocher,  31  111.  295;  Marshall 
f.  Lufkin,  127  111.  App.  595;  Wilson 
T.  Moses,  55  111.  App.  230;  Bessey  v. 
Ruhland,  33  111.  App.  73.  Miss.— Corby 
r.  Buddendorff,  98  Miss.  98,  54  So.  84; 
Rowe  V.  Cannon,  84  Miss.  101,  36  So. 
146.  Neb.— McBrien  v.  Riley,  38  Neb. 
561,  57  N.  W.  385.  Okla.— Washburn 
V.  Delaney,  30  Okla.  789,  120  Pac, 
620. 

As  to  appeal  bond,  see  infra,  IV. 
B,  6,  e.  '     '         ■> 

As  to  transcript,  see  infra,  IV,  B,  6, 
11,  b. 

[a]  When  an  appeal  Is  taken  by  one 
in  a  fiduciary  capacity,  a  notice  of  ap- 
peal must  sometimes  be  given,  no  bond 
being  required.  McCormick  v.  Sells 
Co.,  76  Ohio  St.  83,  81  N.  E.  154; 
Browne  v.  Wallace,  66  Ohio  St.  57,  63 
N.  E.  588;  Layer  v.  Schaber,  57  Ohio 
St.   234,  48  N.   E.  939. 

22.  Edwards  r.  Morton,  92  Tex.  152, 
46  S.  W.  792;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Milliron,  53  Tex.  Civ.  App.  325, 
115  S.  W.  655.  But  see  Nixon  v. 
Padgett,  23  Tex.  Civ.  App.  689,  57  S. 
W.  854,  holding  that  remedy  is  some- 
times by  certiorari. 

23.  Billingsley  v.  Bell,  Hempst.  24, 
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The  purpose  of  such  notice  is  to  clothe  the  appellate  court  with  juris- 
diction of  the  cause  for  trial  or  for  review,  as  the  case  may  be,^* 
and  to  inform  the  adverse  party  that  an  appeal  has  been  taken. ^^ 

(B.)  Form  and  Sufficiency.  —  (1.)  In  General  — As  a  rule,  the  notice 
of  appeal  maist  be  in  writing,^^  and  must  be  signed  by  the  appellant 
or  some  person  authorized  by  him.^^    A  notice  of  appeal  is  sufficient 


30  Fed.  Cas.  No.  18,237;  Daugherty  v. 
Perky  (Mo.  App.),  177  S.  W.  786;  Hoff- 
man Bros.  Piano  Co.  v.  Morris,  190  Mo. 
App.  383,  177  S.  W.  320;  Missouri  Auto 
Specialty  Co.  v.  Figgins,  188  Mo.  App. 
688,  176  S.  W.  471;  Roll  v.  Cummings, 
117  Mo.  App.  312,  93  S.  W.  864; 
Lieberman  v.  Findley,  84  Mo.  App.  384; 
Hammel  v.  Weis,  54  Mo.  App.  14; 
Bauer  v.  Barnett,  46  Mo.  App.  654. 
And  see  Eeiman  v.  Ater,  88  111.  299; 
Fix  V.  Quinn,  75  111.  232. 

[a]  A  notice  given  on  the  day  of 
trial  of  intention  to  appeal  at  a  sub- 
sequent date  is  not  sufficient  to  ob- 
viate the  necessity  of  notice  of  appeal. 
Hempstead  v.  Darby,  2  Mo.  25. 

[b]  A  statement  in  the  transcript 
that  appellant  after  rendition  of  judg- 
ment "gave  notice  of  appeal  .  .  . 
on  the  same  day,"  sufficiently  estab- 
lishes the  giving  of  notice  in  open 
court  when  judgment  was  rendered. 
Neweomb  v.  Boulware,  1  Neb.  428. 

[c]  When  an  appeal  is  taken  on 
the  day  that  a  notice  to  set  aside  a 
default  is  overruled,  a  notice  of  appeal 
must  be  given.  Stiber  v.  Eureka  Mill 
Dairy  Co.,  4  Mo.  App.  596. 

24.  Mont. — State  ex  rel.  Eosenstein 
V.  District  Court,  41  Mont.  100,  108 
Pac.  580.  N.  D. — Aneta  Mercantile  Co. 
V.  Groseth,  20  N.  D.  137,  127  N.  W. 
718.  Ore.— Strang  v.  Keith,  1  Ore.  312. 
Utah. — State  ex  rel.  Walton  v.  Third 
Judicial  Dist.  Court,  36  Utah  502,  105 
Pac.  105. 

See  also  infra,  IV,  B,  6,  c,  (II), 
(D). 

25.  Alaska. — Kingsbury  v.  Pacific 
Coal  &  Transp.  Co.,  3  Alaska  41.  Mo. 
Reinhart  Grocery  Co.  v.  Rust,  185  Mo. 
App.  279,  170  S.  W.  375;  Clay  v.  Tur- 
ner, 135  Mo.  App.  596,  116  S.  W. 
480;  Collier  v.  Langan  &  Taylor  S.  & 
M.  Co.,  128  Mo.  App.  113,  106  S.  W. 
593;  Teasdale  &  Co.  v.  American  F. 
Product  Co.,  120  Mo.  App.  584,  97  S. 
W.  655;  Igo  V.  Bradford,  110  Mo.  App. 
670,  85  S.  W.  618;  Munroe  v.  Herring- 
ton,  99  Mo.  App.  288,  73  S.  W.  221. 
Mont. — State  ex  rel.  Eosenstein  v.  Dis- 
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trict  Court,  41  Mont.  100,  108  Pac. 
580. 

[a]  "The  object  to  be  accomplished 
by  serving  a  notice  of  appeal,  is  to 
apprise  the  respondent  that  the  appel- 
lant has  removed  the  cause  to  a  higher 
court,  and  to  give  the  respondent  an 
opportunity  to  appear  and  protect  him- 
self in  the  appellate  court."  David- 
son V.  O'Donnell,  41  Mont.  308,  110 
Pac.  645. 

[b]  The  Notice  of  Appeal  Serves 
the  Purpose  of  a  Summons. — Jenkins 
V.  Carroll,  42  Mont.  302,  313,  112  Pac. 
1064;  Davidson  v.  O'Donnell,  41  Mont. 
308,  110  Pac.  645.  And  see  Comstock 
V.  Tegarden  Packing  Co.,  171  Mo.  App. 
410,  156  S.  W.  815;  Cooper  v.  Northern 
Ace.  Co.,  117  Mo.  App.  423,  93  S.  W. 
288;  State  v.  Hammond,  92  Mo.  App. 
231. 

26.  Mo.— Tiffin  v.  Millington,  3  Mo. 
418;  Reinhart  Grocery  Co.  v.  Rust,  185 
Mo.  App.  279,  170  S.  W.  375;  Comstock 
V.  Tegarden  Packing  Co.,  171  Mo.  App. 
410,  156  S.  W.  815;  Cowhick  v.  Jack- 
son, 161  Mo.  App.  459,  143  S.  W.  558; 
Lombard  v.  Urban,  142  Mo.  App.  282, 
126  S.  W.  221,  though  appellee  have 
knowledge  of  the  appeal.  N.  Y. — Pear- 
son V.  Lovejoy,  53  Barb.  407,  35  How. 
Pr.  193  (citing  local  cases) ;  Walker 
r.  Lehigh   Val.   R.   Co.,   163   App.   Div. 

153,  148  N.  Y.  Supp.  467.  N.  C. 
Marion  v.  Tilley,  119  N.  C.  473,  26 
S.  E.  26,  especially  in  absence  of  ad- 
verse party  on  day  of  trial.  But  see 
Richardson  v.  Debnam,  75  N.  C.  390, 
holding  that  verbal  notice  on  day  of 
trial  sufficient.  Ohio. — McCormick  v. 
Sells    Co.,    76    Ohio    St.    83,    81    N.    E. 

154,  on  appeal  by  one  in  fiduciary 
capacity.  But  see  Humphreys  v.  State, 
24  Ohio  Cir.  Ct.  238,  holding  that  when 
the  appeal  is  by  the  statute,  notice 
entered  on  the  record  is  a  proper  notice 
of  appeal.  Wis.— Morris  v.  Brewster, 
60  Wis.  229,  19  N.  W.  50.  Wyo.— Eg- 
gart  r.  Dunning,  15  Wyo.  487,  89  Pac. 
1022,   oral  notice   insufficient. 

See  generally  the  title  "Notice." 

27.  Minn. — Conrad    v.    Swanke,    80 
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if  directed  to  the  attorney  of  record  alone,  though  the  statute  provides 
that  it  may  be  served  either  on  the  party  or  his  attorney.^'' 

The  judgment  should  be  described  in  terms  sufficiently  specific^^  to 


Minn.  438,  83  N.  W.  383.  Mo.— Corn- 
stock  V.  Tegarden  Packing  Co.,  171 
Mo.  App.  410,  156  S.  W.  815;  Igo  v. 
Bradford,  110  Mo.  App.  670,  85  S.  W. 
638;  Cella  v.  Schnairs,  42  Mo.  App. 
316;  Eichmond  v.  Isaacs,  4  Mo.  App. 
566.  N.  Y.— Doughty  v.  Picott,  105 
App.  Div.  339,  94  N.  Y.  Supp.  43,  notice 
must  be  subscribed  by  appellant  or  by 
his  attorney  in  the  appellate  court. 
Wis.— Morris  v.  Brewster,  60  Wis.  229, 
19  N.  W.  50;  Palmer  v.  Peterson,  46 
Wis.  401,  1  N.  W.  73. 

[a]  Subscription  (1)  by  the  attor- 
ney alone  is  sufficient  (Igo  v.  Bradford, 
110  Mo.  App.  670,  85  S.  W.  618),  (2) 
nor  is  the  notice  ineffectual  because 
of  the  omission  of  the  words  attorneys 
for  the  appellant  after  the  signature. 
Eutledge  v.  Humboldt  County  Superior 
Court,  67  Cal.  85,  7  Pac.  144. 

[b]  Signature  indorsed  on  the  back 
of  a  notice  by  the  attorney  is  sufficient, 
though  the  notice  be  unsigned  at  the 
bottom.  Burrows  v.  Norton,  2  Hun 
(N.  Y.)    550,  5  Thomp.  &  C.  97. 

[c]  That  the  attorney  who  signed 
the  notice  did  not  appear  in  the  jus- 
tice's court  does  not  invalidate  the 
notice.  Totton  v.  Sonoma  County  Supe- 
rior Court,  72  Cal.  37,  13  Pac.  72; 
Conrad  v.  Swanke,  80  Minn.  438,  83 
N.   W.   383. 

[d]  Attorney  of  Record  Only. — When 
the  statute  provides  that  the  notice  of 
appeal  be  signed  by  appellant  or  by 
his  attorney  in  the  appellate  court  it 
cannot  be  signed  by  an  attorney  in 
fact  or  by  one  who  is  not  an  attorney 
in  that  court.  Bishop  v.  Van  Vecten, 
10  Abb.  N.  C.  (N.  Y.)  220,  distinguish- 
ing Hall  V.  Sawyer,  47  Barb.  (N.  Y.) 
116;  Andrews  v.  Long,  19  Hun  (N.  Y.) 
303;  Burrows  v.  Norton,  2  Hun  (N.  Y.) 
550. 

[e]  Insufficient  Signature.  —  Notice 
signed  by  "J.  Henry  Baer,"  on  ap- 
peal from  a  judgment  against  "Henry 
Baer"  is  insufficient.  Stone  v.  Baer, 
82  Mo.  App.  339.  And  see  McGinniss 
&  Ingels  Hdw.  Co.  v.  Taylor,  22  Mo. 
App.  513. 

[f  ]  Authority  of  the  person  signing 
need  not  expressly  appear,  it  being 
sufficient    if    such    authority    be   fairly 


inferable  from  the  language  of  the 
notice  and  the  manner  in  which  it 
was  signed.  Therefore  a  notice  signed 
by  three  persons  with  the  word 
"Supervisor"  under  the  last  signature, 
is  sufficient  to  indicate  that  it  was 
signed  by  all  three  in  their  official 
capacity.  Patrick  v.  Baldwin,  109  Wis. 
342,  85  N.  W.  274;  Benjamin  v.  Hous- 
ton, 24  Wis.  309. 

Waiver  of  necessity  of  signature,  see 
mfra,  IV,  B,  6. 

28.  Markuson  v.  Clark,  4  Alaska 
606. 

29.  Alaska. — Markuson  v.  Clark,  4 
Alaska  606;  Kingsbury  v.  Pacific  Coal 
&  Transp.  Co.,  3  Alaska  41.  Mo.— Tif- 
fin V.  Millington,  3  Mo.  419;  Reinhart 
Grocery  Co.  v.  Rust,  185  Mo.  App.  279, 
170  S.  W.  375;  Comstock  v.  Tegarden 
Packing  Co.,  171  Mo.  App.  410,  156 
S.  W.  815;  Clay  v.  Turner,  135  Mo. 
App.  596,  116  S.  W.  480;  Taff  v.  Stand- 
ard L.,  etc.  Ins.  Co.,  127  Mo.  App.  308, 
105  S.  W.  274;  Teasdale  &  Co.  v. 
American  Fruit  Product  Co.,  120  Mo. 
App.  584,  97  S.  W.  655;  Smith  Drug 
Co.  V.  Hill,  61  Mo.  App.  680.  Mont. 
State  ex  rel.  Rosenstein  v.  District 
Court,  41  Mont.  100,  108  Pac.  "580. 
Ore.— Allen  v.  Byerly,  32  Ore.  117,  48 
Pac.  474;  Neppach  v.  Jordan,  13  Ore. 
246,  10  Pac.  341.  Wis.— Kremer  v. 
Arians,  141  Wis.  662,  124  N.  W.  1064; 
Patrick  v.  Town  of  Baldwin,  109  Wis. 
342,  85  N.  W.  274,  53  L.  R.  A.  613; 
Clune  V.  Wright,  96  Wis.  630,  71  N.  W, 
1041. 

[a]  If  the  appellate  court  can  ascer- 
tain from  the  notice  of  appeal  whai 
particular  judgment  appellant  com- 
plains of,  the  notice  is  sufficient;  other- 
wise it  fails  to  accomplish  its  pur- 
pose. State  ex  rel.  Rosenstein  v.  Dis- 
trict Court,  41  Mont.  100,  108  Pac. 
580. 

[b]  When  the  notice  gives  the  court 
and  title  of  the  case  and  states  that 
the  appeal  is  "from  a  judgment  here- 
tofore rendered"  against  appellant  by 
the  justice,  the  notice  is  sufficient, 
though  it  fails  to  further  describe  the 
judgment  or  give  the  date.  State  v. 
Superior   Court,  7  Wash.   223,   34  Pac. 
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identify  it;  the  parties  to  the  litigjation,^"  also  the  date,^^  and  the 


922.    To  same  effect,  Miltimore  v.  Hoff- 
man, 125  Wis.  558,  104  N.  W.  841. 

[c]  "A  notice  is  defective  if  the 
description  of  the  juflgment  contained 
therein  disagrees  with  the  judgment 
disclosed  in  the  transcript.  Ream  v. 
Howard,  19  Ore.  491,  24  Pac.  913. 
And,  if  the  description  of  the  judg- 
ment is  so  scanty  that  it  is  impos- 
sible to  determine  whether  or  not  there 
is  an  agreement  or  a  disagreement  be- 
tween the  judgment  and  the  notice, 
the  effect  is  the  same.  The  notice  is 
unintelligible  and  fails  of  its  purpose.'" 
Kingsbury  v.  Pacific  Coal  &  Transp. 
Co.,  3  Alaska  41. 

30.  Alaska. — Markuson  v.  Clark,  4 
Alaska  606;  Kingsbury  f.  Pacific  Coal 
&  Transp.  Co.,  3  Alaska  41.  Mo. 
Hoffman  Bros.  Piano  Co.  v.  Morris,  190 
Mo.  App.  383,  177  S.  W.  320;  Comstock 
r.  Tegarden  P.  Co.,  171  Mo.  App.  410, 
156  S.  W.  815;  State  v.  Hammond,  9i1 
Mo.  App.  231;  Stone  v.  Baer,  82  Mo. 
App.  339;  Smith  Drug  Co.  v.  Hill,  61 
Mo.  App.  680;  Hammond  v.  Kropf,  36 
Mo.  App.  118.  Compare  Igo  v.  Brad- 
ford, 110  Mo.  App.  670,  85  S.  W.  618 
Mont. — State  ex  rel.  Rosenstein  v.  Dis- 
trict Court,  41  Mont.  100,  108  Pac. 
580;  Hall  v.  Butte  Electric  R.  Co.,  39 
Mont.  144,  101  Pac.  965,  wherein  the 
appeal  was  dismissed  because  the  no- 
tice recited  a  judgment  against  three 
defendants,  whereas  the  judgment 
found  in  the  record  was  against  one 
defendant  only.  Wis. — Patrick  v.  Town 
of  Baldwin,  109  Wis.  342,  85  N.  W. 
274,  53  L.  R.  A.  613;  Morris  v.  Brew 
Bter,  60  Wis.  229,  19  N.  W.  50;  Wid- 
ner  v.  Wood,  19  Wis.  190. 

[a]  Misspelling  names  is  not  mate- 
rial. Noall  V.  Halonen,  84  Wis.  402, 
54  N.  W.  729. 

[b]  Where  in  the  action  the  plain- 
tiff is  named  as  "Amanda  H.  Starks, " 
a  notice  of  appeal  giving  the  plain- 
tiff's name  as  "A.  H.  Starks"  is  not 
for  that  reason  insufficient.  Starks  v. 
Stafford,  14  Ore.  317,  12  Pac.  670.  Sef 
also  Friemark  v.  Rosenkrans,  81  Wis. 
359,  51  N.  W.  557.  But  see  Stone 
V.  Baer,  82  Mo.  App.  339;  McGinniss 
&  Ingels  Hdw.  Co.  v.  Taylor,  22  Mo 
App.  513. 

[c]  In  a  suit  by  an  infant,  the 
failure  to  join  with  the  name  of  the 
plaintiff  the  name  of  the  next  friend 
by  whom  the  action  is  prosecuted  is 
not  a   material  omission.     Friemark  tv 
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Rosenkrans,  81  Wis.  359,  51  N.  W.  557. 

[d]  Corporate  Description. — A  no- 
tice of  appeal  otherwise  sufficient  will 
not  be  disregarded  because  it  omitted 
the  words  "of  Detroit,  Michigan,"  aa 
part  of  a  corporate  designation  of  a 
party.  Taff  v.  Standard  L.,  etc.  Co., 
127  Mo.  App.  308,  105  S.  W.  274.  See 
also  Teasdale  &  Co.  v.  American  Fruit 
Product  Co.,  120  Mo.  App.  584,  97  S. 
W.  655,  where  the  description  of  a 
party  as  a  corporation  was  omitted. 

[e]  Parties  in  Garnishment  Proceed- 
ing.— When  in  a  garnishment  action 
the  claimant  is  made  a  party  and  the 
garnishee  is  discharged,  the  claimant 
becomes  the  defendant  and  the  action 
is  properly  entitled  in  a  notice  of  ap- 
peal as  being  by  the  plaintiff  against 
such  defendant.  Kremer  v.  Arians,  141 
Wis.  662,  124  N.  W.  1064.  But  see 
Tiffin  V.  Millington,  3  Mo.  418;  Hol- 
schen  Coal  Co.  v.  Missouri  Pac.  Ry. 
Co.,  48  Mo.  App.  578;  also  Smith  Drug 
Co.  f.  Hill,  61  Mo.  App.  680. 

31.  Alaska. — Markuson  v.  Clark,  4 
Alaska  606;  Kingsbury  v.  Pacific  Coal 
&  Transp.  Co.,  3  Alaska  41.  Mo. 
Clay  V.  Turner,  135  Mo.  App.  596,  116 
S.  W.  480.  But  see  Reinhart  Grocery 
Co.  V.  Rust,  185  Mo.  App.  279,  170  S. 
W.  375;  Munroe  v.  Herrington,  99  Mo. 
App.  288,  73  S.  W.  221.  Mont.— Stale 
ex  rel.  Rosenstein  v.  District  Court, 
41  Mont.  100,  108  Pac.  580.  Wis. 
Clune  V.  Wright,  96  Wis.  630,  71  N.  W. 
1041. 

[a]  The  correct  date  (1)  should  be 
given  (Comstock  v.  Teagarden  Pack- 
ing Co.,  171  Mo.  App.  410,  156  S.  W. 
815;  Clay  v.  Turner,  135  Mo.  App.  596, 
116  S.  W.  480;  Cooper  v.  Northern  Ace. 
Co.,  117  Mo.  App.  423,  93  S.  W.  871; 
Hammond  t:  Kroff,  36  Mo.  App.  118); 
(2)  a  notice  generally  being  insuffi- 
cient that  states  the  date  incorrectly. 
Clay  V.  Turner,  135  Mo.  App.  596,  116 
S.  W.  480;  Cooper  v.  Northern  Ace. 
Co.,  117  Mo.  App.  423,  93  S.  W.  871; 
Hammond  v.  Kroff,  36  Mo.  App.  118; 
Beck  V.  Thompson,  35  Ore.  182,  57  Pac. 
419,  76  Am.  St.  Rep.  471.  But  see 
Allen  V.  Byerly,  32  Ore.  117,  48  Pac. 
474;  State  v.  Hanlon,  32  Ore.  95,  48 
Pac.  353;  Moorhouse  r.  Donica,  13  Ore. 
435,  11  Pac.  71,  holding  that  date  of 
judgment  need  not  be  stated.  (3)  And 
in  Missouri  the  decisions  cannot  be 
harmonized.  In  Davenport  Vinegar, 
etc.  Works  v.  Shelley   (Mo.  App.),  196 
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amount  or  character  of  the  judgment/''^  should  be  stated.     The  court 
or  justice  rendering  the  judgment,^^  as  well  as  the  court  to  which  the 


S.  W.  1035,  a  notice  of  appeal  which 
among  other  defects  stated  that  judg- 
ment was  taken  on  October  21  instead 
of  October  26  was  insufficient,  and 
in  Cooper  v.  Northern  Accident  Co., 
117  Mo.  App.  423,  93  S.  W.  871,  a 
notice  in  which  there  was  a  variance 
of  three  days  was  held  insufficient. 
An  error  of  one  day,  however,  has  been 
held  to  be  immaterial.  Reinhart  Gro- 
cery Co.  V.  Rust,  185  Mo.  App.  279, 
3  70  S.  W.  375.  But  a  notice  stating 
that  judgment  was  taken  July  26  when 
the  correct  date  was  August  6  (Collier 
V.  Langau  &  Taylor  S.  &  M.  Co.,  128 
Mo.  App.  113,  106  S.  W.  593),  has  been 
sustained,  as  also  a  notice  stating  the 
date  as    August    1    instead    of   August 

5  (Holschen  Coal  Co.  v.  Missouri  Pa- 
cific Ry.  Co.,  48  Mo.  App.  578),  the 
courts  taking  the  latter  view  proceed- 
ing on  the  ground  that  the  only  pur- 
pose of  the  notice  of  appeal  is  to 
notify  the  adverse  party  that  an  ap- 
peal has  been  taken.  Reinhart  Gro- 
cery Co.  V.  Rust,  185  Mo.  App.  279, 
170  S.  W.  375.  See  Potts  v.  Nahm, 
147  Mo.  App.  562,  126  S.  W.  801,  dis- 
cussing the  local  cases  and  intimating 
that  this  may  be  an  amendable  defect 
when  the  notice  is  otherwise  suffi- 
cient. 

[b]  When  the  notice  of  appeal 
gives  one  date,  the  undertaking  an- 
other date,  and  the  record  shows  the 
judgment  as  of  a  date  earlier  than 
either  of  these,  the  appeal  will  be  dis- 
missed. Atkinson  v.  Chicago  &  N.  W. 
Ry.  Co.,  69  Wis.  362,  34  N.  W.  63. 

[c]  Misstating  the  month  when 
judgment  was  recovered  is  not  fatal 
to  the  notice  of  appeal  when  respond- 
ent is  not  misled.  Moorhouse  v.  Donica, 
13  Ore.  435,  11  Pac.  71. 

32.  Alaska. — Markuson  v.  Clark,  4 
Alaska  606;   Kingsbury  v.  Pacific  Coal 

6  Transp.  Co.,  3  Alaska  41;  Weitzman 
r.  Handy,  1  Alaska  658.  Mo. — Potts 
1-.  Nahm,  147  Mo.  App.  562,  126  S.  W. 
801.  Compare  Holschen  Coal  Co.  v. 
Missouri  Pac.  Ry.  Co.,  48  Mo.  App. 
578.  Mont. — State  ex  rel.  Rosenstein 
V.  District  Court,  41  Mont.  100,  108 
Pac.  580.  Compare  Marlowe  v.  Mich- 
igan Stove  Co.,  48  Mont.  342,  137  Pac. 
539,  that  if  the  notice  give  the  adverse 
party    sufficient    information    so    that 


he  may  appear  and  protect  his  rights 
in  the  further  proceedings  to  be  had 
therein,  the  notice  is  not  insufficient 
because  the  amount  of  the  judgment  is 
not  stated  therein.  Ore. — Beck  v. 
Thompson,  35  Ore.  182,  57  Pac.  419, 
76  Am.  St.  Rep.  471.  See  Hamilton 
V.  Butler,  33  Ore.  370,  54  Pac.  200; 
Chipman  v.  Bronson,  3  Ore.  320.  Wis. 
Clune  V.  Wright,  96  Wis.  630,  71  N.  W. 
1041. 

[a]  Omitting  to  state  the  amount 
of  the  costs  rendered  in  the  justice's 
court,  does  not  make  the  notice  of  ap- 
peal insufficient.  Byrne  v.  Ochsner 
Hdw.  Co.,  29  S.  D.  546,  137  N.  W. 
54. 

[b]  Character  of  Judgment. — De- 
scribing a  judgment  as  being  for  the 
value  of  property,  when  in  fact  the 
technical  form  of  the  judgment  was 
for  nominal  damages  and  costs,  an  or- 
der being  entered  for  the  delivery  of 
the  property  is  sufficient.  Hills  v. 
Miles,  13  Wis.  625.  And  see  Hender 
V.  Ring,  90  Wis.  358,  63  N.  W.  282, 
holding  that  if  the  party  appealing  and 
the  cause  be  identified  an  omission  as 
to  the  character  of  the  judgment  ren- 
dered is  not  material. 

[c]  In  Reinhart  Grocery  Co.  v. 
Rust,  185  Mo.  App.  279,  170  S.  W. 
375,  a  notice  of  appeal  stating  the 
ease  between  the  parties,  the  name  of 
the  justice  before  whom  judgment  was 
recovered  and  the  precise  amount  of 
the  judgment,  was  held  to  sufficiently 
identify  the  judgment. 

33.  Minn.— Pettingill  v.  Donnelly,  27 
Minn.  332,  7  N.  W.  360.  Mo.— Rich- 
mond V.  Isaacs,  4  Mo.  App.  566.  Mont. 
State  ex  rel.  Rosenstein  v.  District 
Court,  41  Mont.  100,  108  Pac.  580. 
Wis. — Wattawa  v.  Jahnke,  116  Wis. 
491,  93  N.  W.  547;  Patrick  v.  Town 
of  Baldwin,  109  Wis.  342,  85  N.  W. 
274,  53  L.  R.  A.  613. 

[a]  An  error  In  the  description  of 
the  court  that  is  merely  clerical  will 
be  disregarded.  Kirkpatrick  v.  Dakota 
Cent.  Ry.  Co.,  4  Dak.  481,  33  N.  W. 
303. 

[b]  If  the  record  on  appeal  shows 
■who  tried  the  case,  the  failure  to  state 
the  name  of  the  justice  in  the  notice 
becomes  immaterial.  Wattawa  v. 
Jahnke,   116   Wis.   491,  93   N.   W.   547. 
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appeal  is  taken, ^*  should  also  be  stated  in  the  notice  of  appeal. 
Construction.  — In  some  jurisdictions  the  notice  is  construed  liberally, 
and  will  be  sustained  if  it  can  be  ascertained  therefrom  by  reasonable 
intendment  that  an  appeal  was  taken  from  a  judgment  in  a  particular 
action  f^  and  the  courts  permit  extrinsic  evidence  to  be  resorted  to 
to  supplement  and  aid  recitals  in  the  notice  of  appeal,^®  Other  juris- 
dictions hold  to  the  rule  of  strict  construction.^^ 


[c]  It  is  suificient  if  the  ofl&cer  be- 
fore whom  the  case  is  tried  be  desig- 
nated, without  stating  that  it  is  in 
the  justice's  court  of  a  certain  pre- 
cinct. State  V.  Superior  Court,  7  Wash. 
223,  34  Pac.  922. 

[d]  If  the  name  of  the  court  be 
stated  in  the  heading  of  the  notice  it 
is  sufficient.  Neppach  v.  Jordan,  13 
Ore.  246,  10  Pac.  341. 

34.  Potts  V.  Nahm,  147  Mo.  App. 
562,  126  S.  W.  801. 

[a]  The  failiire  to  state  to  what 
court  the  appeal  was  taken,  is  im- 
material, when  such  statement  was  con- 
tained in  the  bond,  and  the  justice 
made  a  return  to  the  proper  court. 
Ex  parte  Clarke,  3   Cow.    (N.  Y.)    379. 

[b]  A  notice  of  appeal  to  the  wrong 
court  is  ineffective.  Sorenson  v.  Dona- 
hoe,  11  S.  D.  603,  79  N.  W.  998.  See 
also  supra,  IV,  B,  1,  a. 

[c]  Technical  Errors  Are  Disre- 
garded,— A  notice  of  appeal  stating 
that  the  appeal  is  to  "the  district 
court  of  Cassia  county,"  instead  of 
to  "the  district  court  of  the  Fourth 
Judicial  District  in  and  for  the  county 
of  Cassia,"  is  not  so  defective  as  to 
cause  the  dismissal  of  the  appeal,  when 
the  adverse  party  is  not  misled.  Dar- 
ling V.  Fremstadt,  22  Idaho  684,  127 
Pac.  674. 

[d]  Particular  division  of  court  to 
hear  the  appeal  need  not  be  stated. 
Missouri  Auto  Specialty  Co.  v.  Fig- 
gins,  188  Mo.  App.  688,  176  S.  W. 
471. 

[e]  Entitling  the  notice  in  the  ap- 
pellate court  is  required  by  some  stat- 
utes. Bishop  V.  Van  Vecten,  10  Abb. 
N.  C.  (N.  Y.)  220,  distinguishing  Hall 
V  Sawyer,  47  Barb.  (N.  Y.)  116;  An- 
drews V.  Long,  19  Hun  (N.  Y.)  303; 
Burrows  v.  Norton,  2  Hun  (N.  Y.) 
550. 

35.  Cal. — Price  r.  Van  Caneghan,  5 
Cal.  123.  S.  D.— Haag  v.  Burns,  22  S. 
D.  51,  115  N.  W.  104.  Wash.— Horrell 
f.  California,  O.  &  W.  H.  Assn.,  40 
Wash.  531,  82  Pac.  889;  State  v.  Supe- 
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rior  Court,  7  Wash,  223,  34  Pac.  922. 
Wis. — Kremer  v.  Arians,  141  Wis.  662, 
124  N.  W.  1064;  Clemens  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  137  Wis.  387, 
119  N.  W.  102;  Cowles  v.  Neillsville, 
137  Wis.  384,  119  N.  W.  91;  Wattawa 
V.  Jahnke,  116  Wis.  491,  93  N.  W.  547; 
Ladd  V.  Witte,  116  Wis.  35,  92  N.  W. 
365;  Patrick  v.  Baldwin,  109  Wis.  342, 
85  N.  W.  274,  53  L.  R.  A.  613;  Hender 
V.  Ring,  90  Wis.  358,  63  N.  W.  282; 
Noall  V.  Halonen,  84  Wis.  402,  54  N. 
W.  729;  Friemark  v.  Rosenkrans,  81 
Wis.  359,  51  N.  W,  557;  Hills  v.  Miles, 
13  Wis.  625. 

[a]  Surplusage. — When  through  in- 
advertence appellant  fails  to  erase  from 
a  blank  form  of  notice  of  appeal  a 
demand  for  a  new  trial  in  the  appel- 
late court  in  a  case  where  he  is  not  en- 
titled to  such  relief,  this  does  not  in- 
validate the  notice,  as  the  words  may 
be  treated  as  surplusage.  Hotchkiss 
r.  King,  155  App.  Div.  850,  140  N.  Y. 
Supp.  495.  See  Doughty  v.  Picott,  105 
App.  Div.  339,  94  N.  Y.  Supp.  43; 
Dudley  v.  Brinckerhoff,  13  Civ.  Proc. 
(N.  Y.)  92. 

36.  la. — Kennedy  V.  Rosier,  71  Iowa 
671,  33  N.  W.  226.  Nev.— Paul  v.  Crag- 
naz,  25  Nev.  293,  59  Pac.  857,  60  Pac. 
983,  47  L.  R.  A.  540.  Wash,— Horrell 
V.  California,  O.  &  W.  H.  Assn.,  40 
Wash.  531,  82  Pac.  889. 

37,  Minn.— Pettingill  v.  Donnelly,  27 
Minn.  332,  7  N.  W.  360.  Mo.— State 
V.  Hammond,  92  Mo.  App.  231;  Stone 
V.  Baer,  82  Mo.  App.  339;  Smith  Drug 
Co.  V.  Hill,  61  Mo.  App.  680.  See 
Tiffin  V.  Millington,  3  Mo.  418.  Mont, 
State  ex  rel.  Rosenstein  v.  District 
Court,  41  Mont.  100,  108  Pac.  580. 
Ore, — Beck  v.  Thompson,  35  Ore.  182, 
57  Pac.  419,  76  Am.  St.  Rep.  471. 
But  see  Anderson  v.  Phegley,  54  Ore. 
102,  102  Pac.  603,  under  statute  pre- 
scribing sufficient  notice  of  appeal. 

[a]  "This  does  not  mean  that  a 
strained  and  unduly  technical  con- 
struction is  to  be  applied  to  the  lan- 
guage employed."  Igo  v.  Bradford, 
110  Mo.  App.  670,  85  S.  W.  618. 
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(2.)  Statement  of  Grotmds  of  Appeal,  etc.  —  Under  the  statutes  in  some 
jurisdictions,  the  notice  of  appeal  must  contain  a  specific  statement 
of  the  grounds  of  the  appeal  ;^^  the  failure  to  state  any  ground  of 
appeal  in  the  notice  renders  the  same  ineffective.^^  Under  some  statutes 
there  must  be  a  statement  of  whether  the  appeal  is  taken  on  questions 
of  law,  questions  of  fact,  or  on  both  questions  of  law  and  fact.*" 


[b]  The  notice  of  appeal  is  a 
species  of  judicial  process,  whose  suf- 
ficiency must  appear  on  its  face.  Kings- 
bury V.  Pacific  Coal  &  Transp.  Co.,  3 
Alaska  41. 

38.  Cal. — People  v.  El  Dorado  Coun- 
ty Court,  10  Cal.  19.  Minn.— See  Treat 
r.  United  Order  of  Foresters,  109  Minn. 
110,  123  N.  W.  62.  N.  Y.— Slinger- 
land  V.  Bronk,  47  How.  Pr.  408  (when 
appeal  is  on  questions  of  law) ;  Suydam 
r.  Munson,  2  E.  D.  Smith  198;  Gris- 
wold  V.  Van  Deusen,  2  E.  D.  Smith 
178;  Schwartz  v.  Bendel,  2  E.  D.  Smith 
123;  Derby  v.  Hannin,  15  How.  Pr. 
82,  5  Abb.  Pr.  150;  Morton  v.  Clark, 
11  How.  Pr.  498.  S.  C— Sternberger 
V.  McSween,  14  S.  C.  35. 

[a]  The  appellate  court  in  its  review 
is  limited  to  the  grounds  of  appeal  con- 
tained in  the  notice  served  on  the 
respondent.  Griswold  v.  Buller,  2 
Thomp.  &  C.  (N.  Y.)  673;  De  Long 
f.  Brainard,  1  Thomp.  &  C.  (N.  Y.) 
1;  Combs  v.  Combs,  23  Hun  (N.  Y.) 
530. 

[b]  Illustrations. — A  notice  of  ap- 
peal stating  that  the  judgment  ap- 
pealed from  was  rendered  upon  an 
issue  of  fact;  that  the  claim  litigated 
was  for  over  fifty  dollars,  and  that 
the  judgment  rendered  was  contrary  to 
the  evidence  on  said  trial,  was  held 
suflS.ciently  specific,  where  appellant 
was  entitled  to  a  new  trial  as  matter 
of  right.  Andrews  v.  Long,  19  Hun 
(N.  Y.)  303.  See  Fowler  v.  Wester- 
velt,  40  Barb.  (N.  Y.)  374,  17  Abb. 
Pr.  59.  But  see  Amsdell  v.  McCaffrey, 
16  Hun  (N.  Y.)  255,  holding  that  a 
statement  that  judgment  was  "against 
law  and  evidence"  is  too  defective  to 
even  permit  of  an  amendment. 

[c]  By  Reference  to  Motion  for 
New  Trial. — But  where  a  notice  of  ap- 
peal stated  as  the  grounds  of  appeal 
"those  set  out  in  writing  made  on  the 
motion  for  a  new  trial  before  the  jus- 
tice, it  was  sufficient,  the  grounds  for 
such  motion  being  a  part  of  the  re- 
turn of  the  justice.  Dargan  v.  West, 
27  S.  C.  156,  3  S.  E.  68. 


[d]  A  specification  that  the  justice 
rejected  proper  evidence  offered  by  ap- 
pellant authorizes  an  examination  of 
the  ruling  rejecting  the  evidence.  Ved- 
der  V.  Van  Buren,  14  Hun  (N.  Y.) 
250. 

[e]  Insufficient  Statement. — A  spe- 
cification that  "manifest  injustice  had 
been  done  defendant  by  the  said  judg- 
ment, and  that  defendant's  default  in 
not  being  present  at  the  trial  was 
excusable,"  is  insufficient.  Wolfe  v. 
Pt.  Royal  &  A.  Ry.  Co.,  25  S.  C.  379. 

39.  Buie  v.  Great  Northern  R.  Co., 
94  Minn.  405,  103  N.  W.  II;  Smith 
V.  Kistler,  84  Minn.  102,  86  N.  W. 
876. 

40.  Minn. — Buie  v.  Great  Northern 
R.  Co.,  94  Minn.  405,  103  N.  W.  11; 
Smith  V.  Kistler,  84  Minn.  102,  86 
N.  W.  876.  S,  C— See  O'Rouke  v. 
Atlantic  Paint  Co.,  91  S.  C.  399,  74 
S.  E.  930.  S.  D.— Haag  v.  Burns,  23 
S.  D.  51,  115  N.  W.  104;  Aldrich  v. 
Ramoe,  21  S.  D.  52,  109  N.  W.  641. 

See  Purcell  v.  Booth,  6  Dak.  17,  50 
N.  W.  196.  But  see  Karr  v.  Chicago 
&  N.  W.  Ry.  Co.,  6  Dak.  14,  50  N.  W. 
125  (that  when  the  appeal  is  on  both 
questions  of  law  and  fact,  the  district 
court  will  determine  the  questions  ap- 
parent of  record,  though  no  demand 
for  a  new  trial  is  contained  in  the  no- 
tice of  appeal) ;  also  Carlson  v.  Reed, 
31   S.  D.  279,  140  N.  W.  702. 

[a]  Wlien  the  appeal  is  from  the 
whole  of  the  judgment,  the  notice  of 
appeal  need  not  state  whether  the  ap- 
peal is  taken  upon  questions  of  law 
or  fact.  Rauers  L.  &  C.  Co.  v.  Supe- 
rior Court,  10  Cal.  App.  423,  102  Pac. 
547. 

[b]  Statement  Not  Conclusive. — The 
statement  in  the  notice  of  appeal  that 
it  is  taken  both  upon  questions  of  law 
and  fact  is  not  conclusive,  it  cannot 
have  the  effect  of  varying  the  facts. 
Peacock  v.  Superior  Court,  163  Cal. 
701,  126  Pac.  976. 

[c]  When  the  statute  provides  for 
a  trial  de  novo  in  certain  classes  of 
actions,  the  notice  of  appeal  is  not 
invalidated  because  of  a  clause  there- 
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Tn  some  jurisdictions  it  is  necessary  to  state  whether  the  appeal  is 
from  the  whole  or  only  part  of  the  judgment,  and  if  from  a  part  only, 
the  part  appealed  from  must  be  specified.*^ 

(3.)  Amcndmevt. — If  the  notice  of  appeal  be  materially  defective, 
the  appellate  court  does  not  acquire  jurisdiction  so  as  to  allow  even 
an  amendment.*^  Nor  can  an  amendment  be  made  after  the  time  for 
taking  the  appeal  has  expired.^^  But  mere  clerical  or  grammatical 
errors  will  not  affect  the  sufficiency  of  a  notice,  and  an  amendment 
may  be  allowed.** 

(C.)  Filing  and  Service  of  Notice  and  Return  of  Service.  —  (1.)  In  Gen- 
eralAs  — Filing  or  service  of  the  notice  of  appeal  with  or  upon*^  the 


in,  that  the  "appeal  is  taken  on  ques- 
tions of  law  alone."  Zoller  v.  Mc- 
Donald, 23   Cal.   136. 

Appeal  from  decisions  on  law  or 
facts,  see  supra,  lY,  B,  2,  e. 

41.  Watts  V.  State  Spiritualists' 
Assn.,  56  Ore.  56,  107  Pac.  695;  An- 
derson t\  Phegley,  54  Ore.  102,  102 
Pac.  603;  Aldrich  v.  Public  Opinion 
Pub.  Co.,  27  S.  D.  589,  132  N.  W. 
278.  But  see  Kirkpatrick  v.  Dakota 
Cent.  Ry.  Co.,  4  Dak.  481,  33  N.  W. 
103,  holding  that  when  parties  are  not 
misled  thereby  the  omission  of  the 
statement  that  the  appeal  is  from  the 
whole  of  the  judgment  is  not  fatal. 

Right  to  appeal  from  a  part  of  a 
judgment,  see  supra,  IV,  B,  2,  j. 

42.  Morris  v.  Brewster,  60  Wis.  229, 
19  N.  W.  50.  But  see  Aldrich  v.  Ramoe, 
21  S.  D.  52,  109  N.  W.  641. 

[a]  A  statute  of  jeofails  providing 
that  amendments  of  judgments  may  be 
made  in  affirmance  thereof,  does  not 
authorize  an  amendment  of  a  notice 
of  appeal,  which  without  amendment 
would  be  insufficient  as  a  notice, 
especially  as  the  amendment  if  granted 
would  tend  to  overthrow  rather  than 
affirm  the  judgment.  Potts  v.  Nahm, 
147  Mo.  App.  562,   126  S.  W.  801. 

43.  McKeen  v.  Naughton,  88  Cal. 
462,  26  Pac.  3.54. 

Time  for  taking  appeal  and  filing 
notice,  see  supra,  IV,  B,  6,  b;  IV,  B, 
6,  c,  (II),  (C),  (2). 

44.  Dak. — Kirkpatrick  v.  Dakota 
Cent.  Ry.  Co.,  4  Dak.  481,  33  N.  W. 
103.  N.  Y.— McCarthy  v.  Crowlev,  52 
Hun  614,  5  N.  Y.  Supp.  675;  O'Reilly 
V.  Block,  23  N.  Y.  Supp.  670;  Wood 
V.  Kelly,  2  Hilt.  334.  S.  D.— Haag 
f.  Burns,  22  S.  D.  51,   115  N.  W.   104. 

But  see  Chinnock  r.  Stevens,  23  Wis. 
o96;  Widner  v.  Wood,  19  Wis.  190. 
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[a]  Amendment  as  to  the  date  upon 
which  the  judgment  is  therein  stated 
to  have  been  rendered  may  be  allowed. 
Walrath  r.  Klock,  22  App.  Div.  220, 
47  N.  Y.  Supp.  1047. 

[b]  Inadvertent  Demand  for  New 
Trial. — When  by  inadvertence  there 
was  allowed  to  remain  in  the  notice  of 
appeal  a  demand  for  a  new  trial,  in  a 
case  where  a  new  trial  in  the  appellate 
court  could  not  be  had,  the  court  on 
application  therefor  may  amend  the 
notice  by  striking  such  demand  there- 
from. Doughty  V.  Picott,  105  App. 
Div.  339,  94  N.  Y.  Supp.  43.  Compare 
Thorn  v.  Roods,  47  Hun  433,  14  N.  Y. 
St.  345. 

45.  Service  of  process  and  papers 
generally,  see  the  title  "Service  ol 
Process  and  Papers." 

46.  See  the  statutes,  and  the  fol- 
lowing: Alaska. — Markuson  v.  Clark,  4 
Alaska  606;  Kingsbury  v.  Pacific  Coal 
&  Transp.  Co.,  3  Alaska  41.  Cal. 
Rigby  V.  Superior  Court,  162  Cal.  334, 
122  Pac.  958;  Golden  Gate  Tile  Co.  v. 
Superior  Court,  159  Cal.  474,  114  Pac. 
978;  Moffat  v.  Greenwalt,  90  Cal.  368, 
27  Pac.  296;  McKeen  r.  Naughton,  88 
Cal.  462,  26  Pac.  354;  Hall  v.  Superior 
Court,  68  Cal.  24,  8  Pac.  509,  s.  c, 
71  Cal.  550,  12  Pac.  672;  Coker  v. 
Superior  Court,  58  Cal.  177;  Jeffries 
Co.  V.  Superior  Court,  13  Cal.  App.  193, 
109  Pac.  147.  Conn. — Spencer  v. 
Broughton,  77  Conn.  38,  58  Atl.  236. 
Idaho. — Perkins  v.  Bridge,  10  Idaho 
189,  77  Pac.  329.  Minn.— Spitzhak  v. 
Regenik,  122  Minn.  352,  142  N.  W. 
709;  Treat  f.  United  Order  of  Fores- 
ters, 109  Minn.  110,  123  N.  W.  62; 
Smith  V.  Kistler,  84  Minn.  102,  86  N. 
W.  876;  Stolt  v.  Chicago,  M.  &  St.  P. 
Rv.  Co.,  49  Minn.  353,  51  N.  W.  1103. 
Mo. — Bartschat    v.    Downey,    172    Mo. 
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justice,  and  service  of  a  copy  thereof  on  the  adverse  party,*^  are, 


App.  632,  155  S.  W.  880;  Lombard  v. 
Urban,  142  Mo.  App.  282,  126  S.  W. 
221.  Mont. — Jenkins  f.  Carroll,  42 
Mont.  302,  311,  112  Pac.  1064;  State 
ex  rel.  Eosenstein  v.  District  Court,  41 
Mont.  100,  108  Pac.  580;  Morin  v. 
Wells,  30  Mont.  76,  75  Pac.  688.  N.  Y. 
Doughty  V.  Picott,  105  App.  Div.  339, 
94  N.  Y.  Supp.  43,  16  N.  Y.  Ann. 
Cas.  442;  Roberts  v.  Davids,  12  Hun 
394;  Schermerhorn  v.  Golief,  1  Code 
Eep.  (N.  S.)  290.  N.  D.— Aneta  Mer- 
cantile Co.  V.  Groseth,  20  N.  D.  137, 
127  N.  W.  718;  Eldridge  v.  Knight, 
11  N.  D.  552,  93  N.  W.  860.  Ore. 
Odell  V.  Gotfrey,  13  Ore.  466,  11  Pac. 
190;  Strang  v.  Keith,  1  Ore.  312.  S.  0. 
O'Rouke  V.  Atlantic  Paint  Co.,  91  S.  C. 
399,  74  S.  E.  930;  Manuel  f.  Loveless, 
56  S.  C.  426,  35  S.  E.  1;  Foot  &  Son 
V.  Williams,  18  S.  C.  601;  Scott  v. 
Pratt,  9  S.  C.  82;  Davis  v.  Vaughan, 
7  S.  C.  342.  S.  D.— Aldrich  v.  Public 
Opinion  Pub.  Co.,  27  S.  D.  589,  132 
N.  W.  278;  Rudolph  v.  Herman,  2  S. 
D.  399,  50  N.  W.  833.  Utah.— State 
ex  rel.  Walton  v.  Third  Judicial  Dist. 
Court,  36  Utah  502,  105  Pac.  105;  State 
ex  rel.  Snell  v.  Third  Judicial  Dist. 
Court,  36  Utah  267,  103  Pac.  261;  Wes- 
cott  V.  Eccles,  3  Utah  258,  2  Pac.  525. 
Wash. — State  v.  Superior  Court,  17 
Wash.  54,  48  Pac.  733. 

See  also  Cochran  v.  Bird,  2  Mo.  141; 
Morris  v.  Brewster,  60  Wis.  229,  19 
N.  W.  50. 

[a]  Filing  of  the  notice  of  appeal 
cannot  be  waived.  Jenkins  v.  Carroll, 
42    Mont.    302,    112    Pac.    1064. 

[b]  When  appellee  is  present  in 
person  or  by  attorney  when  appeal  is 
prayed,  notice  of  appeal  need  not  be 
given  to  the  justice.  Marion  v.  Tilley, 
119  N.  C.  473,  26  S.  E.  26;  State  v. 
Johnson,  109  N.  C.  852,  13  S.  E.  843. 

47.  See  the  statutes,  and  the  fol- 
lowing: U.  S. — Sinclair  -;;.  McElmurry, 
1  Hempst.  28,  22  Fed.  Cas.  No.  12,895a, 
when  appeal  is  not  taken  on  day  of 
trial.  Cal. — Matthews  v.  Superior 
Court,  70  Cal.  527,  11  Pac.  665;  Tro- 
bock  V.  Caro,  60  Cal.  301.  Conn. 
Spencer  v.  Broughton,  77  Conn.  38,  58 
Atl.  236.  Idaho.— Perkins  v.  Bridge,  10 
Idaho  189,  77  Pac.  329.  Minn.- Spitz- 
hak  V.  Regenik,  122  Minn.  352,  142 
N.  W.  709;  Treat  v.  United  Order  of 
Foresters,  109  Minn.  110,  123  N.  W. 
62;  Smith  v.  Kistler,  84  Minn.  102,  86 
N.  W.  876;  Stolt  v.  Chicago,  M.  &  St. 


P.  Ry.  Co.,  49  Minn.  353,  51  N.  W. 
1103.  Mo. — McCabe  v.  Lecompte,  15 
Mo.  78;  Bartschat  v.  Downey,  172  Mo. 
App.  632,  155  S.  W.  880;  Lombard  v. 
Urban,  142  Mo.  App.  282,  126  S.  W. 
221;  Richmond  V.  Isaacs,  4  Mo.  App. 
566,  notice  must  be  served  in  same 
manner  as  summons.  But  see  Drake  v. 
Gorrell,  127  Mo.  App.  636,  106  S.  W. 
1080;  also  Comstock  v.  Tegarden  Pack- 
ing Co.,  171  Mo.  App.  410,  156  S.  W. 
815;  Roll  V.  Cummings,  117  Mo.  App. 
312,  93  S.  W.  864.  Mont.— Jenkins  v. 
Carroll,  42  Mont.  302,  311,  112  Pac. 
1064;  State  ex  rel.  Rosenstein  v.  Dis- 
trict Court,  41  Mont.  100,  108  Pac. 
580;  Morin  v.  Wells,  30  Mont.  76,  75 
Pac.  688.  N.  Y.— Doughty  v.  Picott, 
105  App.  Div.  339,  94  N.  Y.  Supp.  43, 
16  N.  Y.  Ann.  Cas.  442;  Roberts  v. 
Davids,  12  Hun  394.  N.  D.— Aneta 
Mercantile  Co.  v.  Groseth,  20  N.  D. 
137,  127  N.  W.  718;  Eldridge  V.  Knight, 
11  N.  D.  552,  93  N.  W.  860;  Richmire 
V.  Andrews  &  Gale  Elev.  Co.,  11  N.  D. 
453,  92  N.  W.  819.  Ore.— Odell  v.  Got- 
frey, 13  Ore.  466,  11  Pac.  190;  Strang 
V.  Keith,  1  Ore.  312.  Pa.— Henry  v. 
Rowe,  1  Woodw.  Dec.  173,  when  plain- 
tiff has  not  appeared.  S.  D. — Aldrich 
V.  Public  Opinion  Pub.  Co.,  27  S.  D. 
589,  132  N.  W.  278;  Edminster  v.  Rath- 
bun,  3  S.  D.  129,  52  N.  W.  263;  Ru- 
dolph V.  Herman,  2  S.  D.  399,  50  N.  W. 
833.  Utah.— State  ex  rel.  Walton  v. 
Third  Judicial  Dist.  Court,  36  Utah  502, 
105  Pac.  105;  State  ex  rel.  Snell  v. 
Third  Judicial  District  Court,  36  Utah 
267,  103  Pac.  261;  Wescott  v.  Eccles,  3 
Utah  258,  2  Pac.  525. 

See  also  Byers  v.  Cook,  13  Ore.  297, 
10  Pac.  417,  holding,  however,  that 
service  of  notice  of  appeal  on  respond- 
ent's  attorney  is  not  required  on  ap- 
peals  from    justice's    court. 

[a]  Service  Jurisdictional.  —  When 
the  record  fails  to  show  service  of 
the  notice  of  appeal,  such  omission 
cannot  be  supplied  by  the  filing  of  an 
aflfidavit  of  service  in  the  appellate 
court.  The  appellate  court  is  bound 
by  the  record  as  it  finds  it.  State 
ex  rel.  Snell  v.  Third  Judicial  District 
Court,  36  Utah  267,  103  Pac.  261;  Peo- 
ple V.  Gough,  2  Utah  69. 

[b]  When  the  statute  requires  a 
copy  of  the  notice  of  appeal  to  be 
served,  and  the  paper  served  is  not 
a  copy,  but  differs  from  the  original 
in  several  particulars,  the  appeal  is  not 
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as  a  rule,  essential  to  the  perfecting  of  an  appeal.  But  in  some  juris- 
dictions, service  of  the  notice  may  be  made  on  either  the  adverse  party 
or  his  attorney.^^ 


taken  as  contemplated  by  the  statute. 
Houser  v.  Nolting,  11  S.  D.  483,  78 
N.  W.  955.  But  see  McKilver  v.  Man- 
chester, 1  Wash.  Ter.  255. 

[c]  Service  of  notice  of  appeal  on 
the  justice  does  not  obviate  necessity 
of  serving  adverse  party.  State  v. 
Johnson,  109  N.  C.  852,  13  S.  E.  843; 
Green  v.  Hobgood,  74  N.  C.  234. 

[d]  A  statement  in  the  return  of 
the  magistrate  of  service  of  the  notice 
of  appeal  on  him,  is  no  proof  of  such 
service  on  either  the  respondent  or  his 
attorney.  Whetstone  v.  Livingston,  54 
S.  C.  539,  32  S.  E.  561. 

[e]  Adverse  party  is  the  appellee 
or  party  against  whom  the  appeal  is 
taken.  Curtis  r.  Bernstein  &  Co.,  2 
Wills.  Civ.  Cas.   (Tex.),  §671. 

[f  ]  Defendants  who  were  not  served 
with  summons  and  who  did  not  appear 
in  the  justice's  court,  need  not  be 
served  with  the  notice  of  appeal.  Terry 
V.  Superior  Court  of  San  Diego  Countv, 
110  Cal.  85,  42  Pac.  464. 

[g]  Service  on  one  partner  is  notice 
to  both.  Perrine  v.  Miller,  4  Thomp. 
&  C.  (N.  Y.)  36;  Miller  v.  Perrine,  1 
Hun   (N.  Y.)   620. 

[h]  Service  on  Corporation.  —  The 
terms  "manager"  and  "managing 
agent"  are  synonymous,  and  service 
on  the  former  officer  is  sufficient, 
when  the  code  provides  for  service  on 
the  latter  officer.  Pacific  Coast  Ry.  v. 
Superior  Court,  79  Cal.  103,  21  Pac. 
609. 

[i]  Service  on  Commissioners. — In 
order  to  constitute  proper  service  on 
a  board  of  commissioners,  the  notice 
of  appeal  must  be  served  on  all  the 
commissioners.  Metealf  v.  Garling- 
house,  40  How.  Pr.   (N.  Y.)   50. 

48.  See  the  statutes,  and  the  fol- 
lowing: Ala. — Murphy  v.  Wood,  103 
Ala.  638,  16  So.  22,  must  be  served 
on  appellee  or  his  attorney.  Alaska. 
Markuson  v.  Clark,  4  Alaska  606 
(service  must  be  made  on  adverse 
party  or  his  attorney) ;  Kingsbury  v. 
Pacific  Coal  &  Transp.  Co.,  3  Alaska 
41.  Cal. — Eigbv  v.  Superior  Court,  162 
Cal.  334,  122  Pac.  958;  Golden  Gate 
Tile  Co.  V.  Superior  Court,  159  Cal. 
474,  114  Pac.  978;  Moffat  v.  Greenwalt, 
90    Cal.   368,   27   Pac.   296;    McKeen  v. 
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Naughton,  88  Cal.  462,  26  Pac.  354; 
Pacific  Coast  Ry.  Co.  v.  Superior  Court, 
79  Cal.  103,  21  Pac.  609;  Hall  v.  Supe- 
rior Court,  68  Cal.  24,  18  Pac.  509; 
s.  c,  71  Cal.  550,  12  Pac.  672;  Coker 
r.  Superior  Court,  58  Cal.  177;  Welton 
f.  Garibardi,  6  Cal.  245;  Jeffries  Co. 
V.  Superior  Court,  13  Cal.  App.  193, 
109  Pac.  147.  lU.— Johnston  v.  Brown, 
51  111.  App.  549  (no  formal  retainer  to 
represent  such  party  on  the  appeal  is 
necessary) ;  Valleus  v.  Hopkins,  51  111. 
App.  337.  Minn. — Treat  v.  United  Or- 
der of  Foresters,  109  Minn.  110,  123 
N.  W.  62,  attorney  must  have  ap- 
peared in  the  justice's  court.  N.  Y. 
Schermerhorn  v.  Golief,  1  Code  Rep. 
(N.  S.)  290  (when  respondent  is  a  non- 
resident); Andrews  v.  Snyder,  6  Civ. 
Proc.  333,  holding,  however,  that 
service  on  the  attorney  is  ineffectual 
when  party  is  a  resident  of  the  county 
nor  can  a  court  order  authorizing  it 
be  made,  even  though  appellant  be- 
lieved his  adversary  to  be  a  nonresi- 
dent. Ore. — Lewis  &  Dryden  Printing 
Co.  V.  Reeves,  26  Ore.  445",  38  Pac.  622; 
Carr  v.  Hurd,  3  Ore.  160.  S.  C— Whet- 
stone V.  Livingston,  54  S.  C.  539,  32 
S.  E.  561.  Wash.— State  v.  Superior 
Court,  17  Wash.  54,  48  Pac.  733,  must 
be  served  on  appellee  or  his  attor- 
ney. 

[a]  Service  on  attorney  (1)  should 
be  made  under  statute  permitting  serv- 
ice on  agent  of  nonresident  in  the 
county.  Southard  v.  Nelson,  43  Mo. 
App.  210;  Bensberg  v.  Turk,  40  Mo. 
App.  227.  Compare  Ellis  v.  Kyes,  47 
Mo.  App.  155.  (2)  Such  service  should 
be  on  attorney  of  record,  where  service 
made  on  one  other  than  adverse  party. 
Matthews  v.  Superior  Court,  70  Cal. 
527,  11  Pac.  665. 

[b]  Though  service  be  required  on 
party  personally,  service  on  the  attor- 
ney will  be  sufficient  when  the  party 
to  be  served  is  in  the  presence  of  ap- 
pellant and  his  attorney  authorized 
service  on  the  attorney.  Bennett  v. 
Kenyon,  43  Hun  634,  5  N.  Y.  St.  Rep. 
496. 

[c]  When  a  notice  of  appeal  may 
be  served  on  an  agent  where  the  party 
is  a  nonresident,  service  of  notice  on 
the  agent,  who  appeared  for  appellee. 
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When  the  statute  prescribes  the  person  on  whom  service  of  the 
notice  of  appeal  must  be  made,*°  or  the  manner  of  serving  the  same,^° 
the  service  can  be  made  only  as  thus  prescribed,  and  compliance  with 
the  statute  must  clearly  appear  from  the  return  or  other  proof^^  of 


but  is  also  a  nonresident,  is  insufficient. 
Sheldon  v.  Pearson,  42  S.  C.  Ill,  20 
S.  E.  26.  See  also  Lake  v.  Kels,  11 
Abb.  Pr.  N.  S.  (N.  Y.)  37,  holding 
that  agent  or  attorney  must  reside  in 
the  county  where  the  judgment  ,was 
rendered. 

49,  Eoll  V.  Cummings,  117  Mo.  App. 
312,  93  S.  W.  864j  Eichmond  v.  Isaacs, 
4  Mo.  App.  566.  See  generally  the 
cases  cited  in  the  preceding  notes. 

[a]  After  Death  of  Appellee. — When 
the  statute  prescribes  on  whom  notice 
of  appeal  may  be  served  in  event  of 
appellee's  death  and  before  appoint- 
ment of  administrator,  service  on  any 
other  person  is  ineffectual.  Clark  v. 
Snyder,  40   Hun    (N.   Y.)    330. 

[b]  When  the  magistrate  authorizes 
a  third  person  to  accept  service  for 
hira,  service  on  such  person  and  an 
acknowledgment  of  service  by  such 
person  is  the  same  as  if  made  by  the 
magistrate  personally.  Baker  v.  Irvine, 
58  S.  C.  436,  36  S.  E.  742.  Compare 
Bigham  v.  Holliday,  52  S.  C.  528,  30 
S.  E.  485. 

[c]  Leaving  the  notice  with  a  mem- 
ber of  the  family  of  the  justice,  if 
such  person  be  of  suitable  age,  the 
justice  being  absent,  is  sufficient.  Peo- 
ple ex  rel.  Rait  v.  Ulster  Common 
Pleas,  7  Wend.  (N.  Y.)  492;  People 
ex  rel.  Gould  v.  Judges  of  Dutchess 
County,  7  Cow.   (N.  Y.)   487. 

50.  See  the  cases  cited  in  succeed- 
ing notes. 

[a]  Service  at  Residence. — Where 
the  notice  of  appeal  must  be  served 
personally  or  by  leaving  a  copy  at  the 
residence  of  the  person  served,  leav- 
ing a  copy  at  his  office  is  not  suffi- 
cient. Spitzhak  v.  Regenik,  122  Minn. 
352,  142  N.  W.  709;  Treat  v.  United 
Order  of  Foresters,  109  Minn.  110,  123 
N.  W.  62. 

[b]  An  affidavit  of  service  of  no- 
tice of  appeal  upon  respondent  "by  de- 
livering to  and  leaving  with  him,  per- 
sonally, a  copy  thereof,  at  his  resi- 
dence, in  said  township,  by  delivering 
to  and  leaving  with  his  father,  J.  T., 
a  true  copy  thereof,"  is  sufficient  as 
an  affidavit  that  the  notice  was  left  at 


the  residence  of  appellee.  Toner  v. 
Advance  Thresher  Co.,  45  Minn.  293, 
47  N.  W.  810. 

[c]  Identity  of  Person  and  Resi- 
dence.— Where  the  service  is  on  "H. 
P.  M.,"  the  name  of  the  appellee,  it 
will  be  presumed  that  he  is  the  same 
H.  P.  M.  who  was  the  appellee  in 
the  cause,  though  the  word  "said" 
be  omitted  before  his  name.  And 
when  the  service  is  stated  in  the  affi- 
davit to  have  been  made  at  the  "resi- 
dence" of  appellee,  the  affidavit  is 
sufficient  in  the  absence  of  a  showing 
that  the  residence  was  not  his  "usual 
place  of  abode,"  which  was  the  statu- 
tory language.  Northwestern  B.  &  S. 
Assn.  V.  Moulter,  5  Mo.  App.  587. 

[d]  When  service  of  the  notice  of 
appeal  cannot  be  made  within  the 
state  the  court  may  prescribe  a  mode 
for  serving  same.  Aldrich  v.  Public 
Opinion  Pub.  Co.,  27  S.  D.  589,  132 
N,   W.   278. 

[e]  Objections  to  the  sufficiency  of 
the  service  of  the  notice  must  be  made 
in  the  court  to  which  the  appeal  from 
the  justice  is  taken.  Lancaster  v.  Mc- 
Donald, 14  Ore.  264,  12  Pac.  374. 

51.  Treat  v.  United  Order  of  For- 
esters, 109  Minn.  110,  123  N.  W.  62; 
Graham  v.  Conrad,  66  Minn.  471,  69 
N.  W.  334  (wherein  the  only  attorney 
of  record  was  "E.  E.  Empey,"  proof 
of  service  on  "Empey  and  Empey,  the 
attorneys  for  the  plaintiff,"  was  held 
not  sufficient);  Stolt  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  49  Minn.  353,  51  N.  W. 
1103;  Houser  v.  Nolting,  11  S.  D.  483, 
78  N.  W.  955. 

[a]  Official  return  by  officer  (1)  Is 
prima  facie  evidence  of  the  fact  of 
service.  Hansard  v.  German  Ins.  Co., 
62  Mo.  App.  146;  Thomas  v.  Moore, 
46  Mo.  App.  22.  (2)  But  it  is  no  more 
than  prima  facie  evidence  of  such 
service  and  is  open  t@  contradiction, 
and  when  the  service  is  attacked  evi- 
dence supporting  the  affidavit  should 
be  produced.  Hoffman  Bros.  Piano  Co. 
V.  Morris,  190  Mo.  App.  383,  177  S.  W 
320. 

[b]  When  two  contradictory  affi- 
davits of  service  are  filed  by  appellant, 
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service,  which  the  statutes  usually  require  to  be  filed."  Where  the 
statutes  require  personal  service,  service  by  mail  has  been  held  in- 
sufficient.^^ B\ut  where  the  statute  so  provides,  service  by  mail  may 
be  sufficient.^*  When  the  service  must  be  made  by  an  authorized 
officer,  it  cannot  be  made  by  any  other  person.^^  Otherwise  it  may 
be  served  by  any  person  qualified  to  serve  ordinary  process.^^ 

Amendment  of  Return.  —  The  return  of  service  of  the  notice  of  appeal 
may  be  amended  as  a  rule  when  it  does  not  conform  to  the  facts.**^ 

On  appeal  from  a  default  judgment,  the  defendant  is  usually  required 
to  serve  his  pleading  with  the  notice  and  undertaking  on  appeal." 

(2.)  Time  for  Giving  or  Serving  Notice.  —  The  statutes  usually  pre- 
scribe the  time  within  which  the  notice  of  appeal  must  be  served," 


the  court  may  properly  disregard  both. 
Bucholz  r.  Windhorst,  7  Mo.  App.  584. 

52.  See  the  statutes,  and  the  fol- 
lowing: Ala. — Murphy  v.  Wood,  103 
Ala.  638,  16  So.  22.  Alaska.— Markuson 
r.  Clark,  4  Alaska  606.  Minn.— Spitz- 
hak  V.  Eegenik,  122  Minn.  352,  142 
N.  W.  709;  Treat  v.  United  Order  of 
Foresters,  109  Minn.  110,  123  N.  W. 
62;  Looney  v.  Drometer,  69  Minn.  505, 
72  N.  W.  797;  Stolt  r.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  49  Minn.  353,  51  N.  W. 
1103;  Marsile  v.  Milwaukee  &  St.  P. 
Ey.  Co.,  23  Minn.  4.  Mo.— Tiffin  v. 
Millington,  3  Mo.  418.  Ore. — Henness 
r.  Wells,   16   Ore.   266,   19   Pac.   121. 

[a]  Filing  Notice  and  Proof  of 
Service. — The  proper  and  usual  prac- 
tice is  to  file  the  notice  of  appeal  and 
proof  of  service,  though  the  statute 
may  not  require  it.  Comstock  v.  Te- 
garden  Packing  Co.,  171  Mo.  App.  410, 
156  S.  W.  815;  Drake  v.  Gorrell,  127 
Mo.  App.  636,  106  S.  W.  1080. 

[b]  Tlie  marking  of  the  notice  as 
filed  (1)  is  not  the  exclusively  compe- 
tent evidence  of  the  filing  (Williams 
X).  Superior  Court,  116  Cal.  xvii,  47 
Pac.  783),  (2)  nor  is  the  absence  of 
an  entrj'  in  the  justice's  docket  con- 
clusive proof  that  the  notice  has  not 
been  filed.  Williams  v.  Superior  Court, 
116   Cal.  xvii,  47  Pac.   783. 

[c]  When  the  proof  of  service  is 
neither  signed  nor  verified  before  any 
officer  it  is  inadequate.  Matthews  v- 
Superior  Court,  70  Cal.  527,  11  Pac. 
665. 

53.  Moon  V.  Toolev,  92  S.  C.  172, 
75  S.  E.  407.  See  Walker  v.  Lehigh 
Valley  E.  E.  Co.,  163  App.  Div.  153, 
148  N.  Y.  Supp.  467.  But  see  Mitchell 
V.  Watkins,  21  App.  Div.  285,  47  N.  Y. 
Supp.  339.  See  generally  the  title 
"service  of  Process  and  Papers." 

^a]     Where    service   by   mail   would 
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not  be  a  good  service  on  the  justice, 
but  the  notice  was  received  by  him 
and  acknowledgment  thereof  in  writ 
ing  was  given  by  him,  the  service  la 
sufficient.  Brown  v.  Kolb,  92  S.  C 
309,  75  S.  E.  529.  See  Mitchell  v. 
Watkins,  21  App.  Div.  285,  47  N.  Y. 
Supp.  339;  Whetstone  v.  Livingston, 
54  S.  C.  539,  32  S.  E.  561;  Benson 
V.  Carnier,  28  S.  C.  119,  5  S.  E.  272. 
Compare  Bigham  v.  Holliday,  52  S.  C. 
528,  30   S.  E.  485. 

54.  Wright  v.  Southern  Railway,  74 
S.  C.  27,  54  S.  E.  211,  service  by  mail 
on  attorneys  for  respondent  is  suffi- 
cient when  there  is  a  general  statute 
permitting  service  on  attorneys  in  that 
manner. 

55.  Tiffin  V.  Millington,  3  Mo.  418; 
Clark  V.  Deloach  M.  Mfg.  Co.,  110  N. 
C.  Ill,  14  S.  E.  518;  State  V.  Johnson, 
109  N.  C.  852,  13  S.  E.  843. 

[a]  Appellant  cannot  serve  the  no- 
tice of  appeal.  Williams  v.  Schmidt, 
14  Ore.  470,  13  Pac.  305. 

56.  Horton  r.  Kansas  City,  Ft.  Scott 
&  G.  E.  E.  Co.,  26  Mo.  App.  349. 
See  also  the  title  "Service  of  Process 
and  Papers." 

57.  Markuson  v.  Clark,  4  Alaska 
606;  Eees  v.  Eees,  7  Ore.  78;  Lindley 
V.  Wallis,  2  Ore.  203;  Dolph  v.  Nickum, 
2  Ore.  202.  But  see  Graham  v.  Con- 
rad, 66  Minn.  471,  69  N.  W.  334, 
holding  that  proof  of  service  of  a  no- 
tice of  appeal  cannot  be  amended  so 
as  to  show  due  service,  after  the  ex- 
piration of  the  time  within  which  proof 
must   be  filed  with  the  justice. 

58.  Aneta  Mercantile  Co.  v.  Groseth, 
20  N.  D.  137,  127  N.  W.  718,  this  is 
mandatory;  it  cannot  be  waived  by  ap- 
pearance or  by  stipulation  to  continue 
the  case. 

59.  See  the  statutes,  and  the  fol- 
lowing:    y,    S. — Kirk    V.    Armstrong, 
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and  service  thereof  within  the  time  prescribed  is  essential  in  order  to 
confer  jurisdiction  on  the  appellate  court.'^°  In  some  jurisdictions  in 
order  to  render  an  appeal  effectual  the  filing  of  the  notice  of  appeal 
must  precede  or  be  contemporaneous  with  the  service  of  the  copy 
thereof."  But  in  other  jurisdictions  the  order  in  which  these  acts 
are  done  is  immaterial,  provided  they  be  done  within  the  statutory 
period.®'" 


Hempst.  283,  14  Fed.  Cas.  No.  7,838a, 
ten  days  before  next  sitting  of  proper 
court.  Ala. — Murphy  v.  Wood,  103 
Ala.  638,  16  So.  22.  Cal.— McKeen  v. 
Naughton,  88  Cal.  462,  26  Pac.  354. 
Idaho.— Salt  Lake  Brewing  Co.  v.  Gill- 
man,  2  Idaho  195,  10  Pac.  32,  within 
thirty  days  after  judgment.  Mo. 
Daughertv  v.  Perky  (Mo.  App.),  177 
S.  W.  786;  Missouri  Auto  Specialty 
Co.  V.  Figgins,  188  Mo.  App.  688,  17G 
S.  W.  471  (at  least  ten  days  before 
first  day  of  appellate  term);  Roll  v. 
Cummings,  117  Mo.  App.  312,  93  S.  W. 
864;  Davis  v.  Schields,  14  Mo.  App. 
397.  N.  Y.— Thomas  v.  Thomas,  18 
Hun  481  (within  twenty  days) ;  Gris- 
wold  r.  Van  Deusen,  2  E.  D.  Smith, 
178,  holding  that  notice  of  appeal  may 
be  served  before  judgment  is  docketed. 
N.  C— Tedder  v.  Deaton,  167  N.  C.  479, 
88  S.  E.  616;  Merrell  v.  McHone,  126 
N.  C.  528,  36  S.  E.  35  (rule  where 
process  was  not  served  personally  and 
defendant  did  not  appear) ;  Marion  v. 
Tilley,  119  N.  C.  473,  26  S.  E.  26, 
within  ten  days  after  judgment.  Ohio. 
McCormick  v.  Sells  Co.,  76  Ohio  St. 
83,  81  N.  E.  154;  Bernhard  v.  Schwartz, 
22  Ohio  Cir.  Ct.  147,  12  Ohio  Cir.  Dec. 
183.  Ore. — Brown  v.  Jessup,  19  Ore. 
288,  24  Pac.  232.  S.  C— O'Rouke  v. 
Atlantic  Paint  Co.,  91  S.  C.  399,  74 
S.  E.  930;  Manuel  v.  Loveless,  56  S. 
C.  426,  35  S.  E.  1;  Whetstone  v.  Liv- 
ingston, 54  S.  C.  539,  32  S.  E.  561; 
Foot  &  Son  V.  Williams,  18  S.  C.  601; 
Scott  V.  Pratt,  9  S.  C.  82;  Davis  t: 
Vaughan,  7  S.  C.  342.  S.  D.— Rudolph 
V.  Herman,  2  S.  D.  399,  50  N.  W. 
833.  Tex.— Williams  &  Co.  r.  Dennis, 
1  White  &  W.  Civ.  Cas.,  §1233;  Bach, 
Meiss  &  Co.  V.  Ginacchio,  1  White  & 
W.  Civ.  Cas.,  §1310.  Wyo.— Eggart  r. 
Dunning,    15   Wyo.   487,   89   Pac,   1022. 

60.  Cal. — Dutertre  v.  Superior  Court, 
84  Cal.  535,  24  Pac.  284;  Coker  f. 
Superior  Court,  58  Cal.  177.  Minn. 
Marcotte  v.  Fitzgerald,  45  Minn.  51,  47 
N.  W.  316.    N.  Y.— Thomas  v.  Thomas, 


18  Hun  481.  S.  C. — Bigham  v.  Hol- 
liday,  52  S.  C.  528,  30  S.  E.  485. 

See  also  2  Standard  Proc.  307. 

[a]  Nunc  Pro  Tunc. — The  appellate 
court  maj'  allow  notice  of  appeal  to 
be  given  nunc  pro  tunc  after  the  case 
is  docketed  in  the  superior  court.  A.  L. 
Arundell  Co.  v.  Ivey  Mill  Co.,  164  N.  C, 
238,  80  S.  E.  234.  See  State  v.  John- 
son, 109  N.  C.  852,  13  S.  E.  843;  Marsh 

6  Co.  V.  Cohen,  68  N.  C.  283. 
Appearance  as  waiver  of    want    of 

notice,  see  Difra,  IV,  B,  6,  c,  (II),  (E). 

61.  Colo. — Daniels  v.  Daniels,  9  Colo. 
133,  10  Pac.  657.  Mont.— McCauley 
r.  Jones,  35  Mont.  32,  88  Pac.  572; 
State  V.  District  Court,  34  Mont.  112, 
85  Pac.  872,  115  Am.  St.  Rep.  522; 
Courtright  r.  Berkins,  2  Mont.  404. 
N.  D.— Eldridge  v.  Knight,  11  N.  D. 
552,  93  N.  W.  860.  Utah.— State  ex  rel. 
Walton  V.  Third  Judicial  District 
Court,  36  Utah  502,  105  Pac.  105;  State 
ec':  rel.  Snell  v.  Third  Judicial  District 
Court,  36  Utah  267,  103  Pac.  261; 
State  ex  rel.  Peart  t.  Third  Judicial 
Dist.  Court,  32  Utah  418,  91  Pac.  133. 
Wash. — State  f.  Superior  Court,  17 
Wash.  54,  48  Pac.  733,  notice  must  be 
filed  prior  to  service  of  copy. 

62.  Cal.— Mofifat  r.  Greenwalt,  90 
Cal.  368,  27  Pac.  296;  Dutertre  v.  Supe- 
rior Court,  84  Cal.  535,  24  Pac.  284; 
Hall  V.  Superior  Court,  71  Cal.  550,  12 
Pac.  672;  Coker  v.  Superior  Court,  58 
Cal.  177.     Idaho. — Reynolds  v.  Corbus, 

7  Idaho  481,  63  Pac.  884;  Salt  Lake 
Brew.  Co.  r.  Gillman,  2  Idaho  195,  10 
I'ac.  32.  Ore. — Brown  r.  Jessup,  19 
Ore.  288,  24  Pac.  232.  S.  D.— Rudolph 
V.  Herman,  2  S.  D.  399,  50  N.  W.  833. 

See  also  State  ex  rel  Jones  v.  Brown, 
30  Nev.  495,  98  Pac.  871. 

[a]  Order  of  Filing.  —  When  the 
statute  does  not  expressly  provide  that 
the  notice  of  appeal  must  be  filed  prior 
to  the  undertaking,  the  appeal  is  reg- 
ular though  the  undertaking  was  filed 
before  the  notice  of  appeal,  both  being 
filed  within  the  time  for  taking  the 
appeal.  Brown  v.  Jessup,  19  Ore.  288, 
24  Pac.  232. 
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(D.)  Effect  of  Failure  To  Give.  —  If  the  appealing  party  fails  to 
give  notice  of  the  appeal  as  required,  it  may  be  dismissed/'''  tiiough 
the  practice  in  some  jurisdictions  is  to  affirm  the  judgment  f^  hut  in 
other  jurisdictions,  the  failure  to  file  notice  prevents  the  appellate 
court  from  taking  jurisdiction  for  any  purpose. ^^ 

(E.)  Waiver  of  AVant  of  Notice  oa  Defects  Therein. —  The  party  on 
whom  the  law  requires  notice  to  be  served  may  voluntarily  appear 
and  submit  himself  to  the  jurisdiction  of  the  court.  If  he  appears 
generally,  his  appearance  is  a  waiver  or  cure  of  the  want  of  a  notice*'^ 


i 


[b]  Hour  of  Service. — When  the 
statute  provides  that  the  service  must 
be  made  between  certain  hours,  the 
proof  of  service  must  show  that  the 
service  was  effected  between  those 
hours.  Markuson  v.  Clark,  4  Alaska 
606. 

63.  Cal. — Dalzell  v.  Superior  Court, 
67  Cal.  453,  7  Pae.  910.  Minn.— See 
Larrabee  v.  Morrison,  15  Minn.  196. 
Mo. — Lombard  v.  Urban,  142  Mo.  App. 
282,  126  S.  W.  221  (or  respondent  may 
have  the  judgment  aflirmed) ;  Thurston 
V.  Kansas  Pac.  Ey.  Co.,  1  Mo.  App. 
400.  S.  C— O'Eouke  v.  Atlantic  Paint 
Co.,  91  S.  C.  399,  74  S.  E.  930.  But 
see  Scott  v.  Pratt,  9  S.  C.  82.  Tex. 
Harris  v.  Credille,  1  White  &  W.  Civ. 
Cas.,   §562. 

[a]  Statutory  Provisions  Requiring 
Giving  of  Notice  Are  Mandatory. 
Hightower  v.  Crow,  102  Ala.  584,  15 
So.  350. 

[b]  An  authorized  entry  in  the 
docket  of  appearance  by  appellee  will 
not  avail  when  in  fact  no  notice  of 
appeal  was  served,  and  no  appearance 
was  entered  by  appellee.  McGregor  v. 
Leighton,  57  Mo.  597.  Effect  of  ap- 
pearance as  a  waiver  of  notice,  see 
mfra,  IV,  B,  6,  c,   (II),   (E). 

Grounds  for  dismissal,  see  infra,  IV, 
B,  12,  b,   (I). 

64.  Brownsville  v.  Eembert,  63  Mo. 
."93;  Page  v.  Atlantic  &  P.  E.  Co.,  61 
Mo.  78;  Purcell  v.  Hannibal  &  St.  J. 
E.  E.  Co.,  50  Mo.  504;  Eowley  V. 
Hinds,  50  Mo.  403;  Wolff  v.  Coffin,  46 
Mo.  App.  190;  Hellenbach  v.  Baumeis- 
ter,  13  Mo.  App.  574;  O'Brien  r.  Eo- 
man  Catholic  T.  A.  B.  Soc,  8  Mo. 
App.  567;  Fink  v.  Berberich,  7  Mo. 
App.  577;  Bodeman  v.  Crawford,  2  Mo. 
App.  598. 

See  also,  infra,  IV,  B,  15,  b,  (II), 
(B). 
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[a]  Proceedings  To  Affirm  Judg- 
ment.— "When  a  notice  to  affirm  a 
judgment  for  failure  to  give  proper 
and  timely  notice  of  the  appeal  has 
been  filed,  this  raises  an  issue  of  fact, 
and  the  court  may  hear  evidence  there- 
on." Comstock  V.  Tegarden  Packing 
Co.,  171  Mo.  App.  410,  156  S.  W.  815. 

65.  Sprote  v.  Marshall,  4  G.  Gr. 
(Iowa)  344.  Compare  Marsh  &  Co.  v. 
Cohen,    68    N.    C    283. 

[a]  The  omission  to  give  the  re- 
quired notice  of  appeal  is  a  failure  to 
prosecute  the  appeal,  and  not  a  failure 
of  jurisdiction,  in  some  states.  Hold- 
ridge  V.  Marsh,  28  Mo.  App.  283. 

66.  Cal.  —  Matthews  v.  Superior 
Court,  70  Cal.  527,  11  Pac.  665.  Del. 
See  Jeans  v.  Milford,  3  Har.  48.  Minn. 
Spitzhak  v.  Eegenik,  122  Minn.  352, 
142  N.  W.  709.  Mo.— Parmelee  v.  Wil- 
liams, 71  Mo.  410;  McCabe  f.  Le- 
compte,  15  Mo.  78;  Daugherty  v.  Perky 
(Mo.  App.),  177  S.  W.  786;  Bartschat 
r.  Downey,  172  Mo.  App.  636,  155  S. 
W.  880;  Drake  v.  Gorrell,  127  Mo.  App. 
636,  106  S.  W.  1080;  Payne  v.  Current 
Eiver  E.  E.  Co.,  75  Mo.  App.  14.  Mont. 
Jenkins  v.  Carroll,  42  Mont.  302,  313, 
112  Pac.  1064.  N.  Y.— Seymour  v. 
Judd,  2  N.  Y.  464;  Lauck  v.  Gorman, 
85  Misc.  491,  148  N.  Y.  Supp.  933; 
Pearson  v.  Lovejoy,  53  Barb.  407;  Lake 
V.  Kels,  11  Abb.  Pr.  (N.  S.)  37.  Ore. 
Moorhouse  v.  Donica,  13  Ore.  435,  11 
Pae.  71.  Tex. — Hayworth  v.  Eogan,  77 
Tex.  362,  14  S.  W.  70. 

[a]  "Any  act  whatsoever  which  im- 
plies that  the  appellee  is  in  the  cir- 
cuit court  for  general  purposes,  con- 
stitutes a  waiver  of  the  notice  of  ap- 
peal and  confers  upon  the  court  juris- 
diction as  to  the  person  of  appellee." 
Bartschat  v.  Downev,  172  Mo.  App.  632, 
155  S.  W.  880.  See  Daugherty  v. 
Perky   (Mo.  App.),  177  S.  W.  786. 

[b]  Filing  of  briefs  without   mak- 
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to  appeal;  but  a  special  appearance  does  not  constitute  a  waiver." 
Nor  is  a  written  acceptance  of  a  notice  of  appeal  a  waiver  of  its  un- 
timeliness;^^  nor  does  it  prevent  the  making  of  an  objection  to  the 
sufficiency  of  the  notice.^^ 

d.  Payment  of  Fees  and  Costs.""^  —  (I.)  Necessity  for  Pajmient  and 
Effect  of  Nonpayment. —  Payment  of  the  fees  and  costs  are  a  necessary 
element  in  perfecting  the  appeal  in  some  jurisdictions,'^^  the  justice 


ing  reference  to  defects  in  the  proceed- 
ings constitutes  a  general  appearance 
and  waives  objections  to  the  sufficien- 
cy of  the  notice  of  appeal.  Igo  v. 
Bradford,  110  Mo.  App.  670,  85  S.  W. 
618. 

[c]  Application  for  leave  to  file  a 
supplemental  complaint  is  a  waiver  of 
service  of  notice  of  appeal.  Davidson 
V.  O'Donnell,  41  Mont.  308,  311,  110 
Pac.  645. 

[d]  Applying  for  a  continuance 
waives  a  defect  in  the  notice  of  ap- 
peal. Moorhouse  v.  Donica,  13  Ore. 
435,  11  Pac.  71;  Texas  &  Pac.  Ry.  Co. 
V.  Netherland,  2  Wills.  Civ.  Cas.  (Tex.), 
§237.  See  Pattison  v.  Missouri,  K.  & 
T.  Ry.  Co.,  93  Mo.  App.  643,  67  S.  W. 
749. 

[e]  When  the  parties  stipulate  that 
the  case  is  to  be  tried  at  a  certain 
term,  appellee  waives  the  want  of 
service  of  citation.  State  v.  Voorhies, 
49  La.  Ann.  1562,  22  So.  880. 

[f]  An  agreement  to  try  two  cases 
as  one  suit  is  an  appearance  by  ap- 
pellee, in  both  suits,  and  a  waiver  of 
notice  of  appeal,  whether  the  agree- 
ment be  oral  or  in  writing.  Morgan 
f.  Garretson  &  Greason  Lumb.  Co.,  105 
Mo.  App.  239,  79  S.  W.  997. 

[g]  Knowledge  that  an  appeal  has 
been  taken  is  not  a  waiver,  and  does 
not  do  away  with  the  necessity  of 
written  notice.  Daugherty  v.  Perkv 
(Mo.  App.),  177  S.  W.  786;  Lombard 
V.  Urban,  142  Mo.  App.  282,  126  S.  W. 
221. 

67.  See  the  cases  cited  infra,  this 
note. 

[a]  An  appearance  merely  to  ob- 
tain an  affirmance  of  the  judgment  is 
not  a  waiver.  Purcell  v.  Hannibal  & 
St.  J.  R.  R.  Co.,  50  Mo.  504;  Rowley 
V.  Hinds,  50  Mo.  403;  Roll  v.  Cum- 
mings,  117  Mo.  App.  312,  93  S.  W. 
864;  Wolf  V.  Harrington,  38  Mo.  App. 
276. 

[b]  Giving  of  a  notice  of  motion 
to  dismiss  the  appeal  for  want  of  jur- 
isdiction, or  for  grounds  which  involve 
the   question    of  jurisdiction,  does  not 


constitute  a  waiver.  Alaska. — Kings- 
bury f.  Pacific  Coal  &  Transp.  Co.,  3 
Alaska  41.  Mo. — Roll  v.  Cummings,  117 
Mo.  App.  312,  93  S.  W.  864.  S,  C. 
Whetstone  v.  Livingston,  54  S.  C.  539, 
32   S.   E.   561. 

[a]  The  making  of  a  motion  to  re- 
move the  cause  to  another  judge,  be- 
cause of  disqualification,  is  not  such  an 
appearance  as  waives  the  lack  of  a 
notice  of  appeal.  Cabanne  v.  Meyers, 
12  Mo.  App.  595. 

[b]  Mere  presence  in  court  does 
not  constitute  a  waiver  of  jurisdiction- 
al defects,  in  the  absence  of  participat- 
ing in  or  objecting  to  the  proceedings. 
Spitzhak  v.  Regenik,  122  Minn.  352, 
142  N.  W.  709. 

[c]  The  entering  by  an  attorney  of 
his  name,  as  attorney  for  the  plaintiff, 
and  inquiries  by  him  after  the  case, 
is  not  such  an  appearance  by  the  plain- 
tiff as  to  waive  the  necessity  of  notice. 
Halford  v.  Coe,  4  Kan.  561. 

68.  Studer  v.  Federle,  57  Mo,  App. 
534. 

69.  Larrabee  v.  Morrison,  15  Minn. 
196.  But  see  Holschen  Coal  Co.  v- 
Missouri  Pac.  Ry.  Co.,  48  Mo,  App. 
578. 

70.  Payment  of  fees  as  prerequisite 
to  proper  filing  generally,  see  8  Stand- 
ard Proo.  982. 

71.  See  the  statutes,  and  Ga. — Bow- 
er V.  Patterson,  116  Ga.  814,  43  S.  E. 
25.  Mich. — People  v.  Judge  of  Allegan 
Circuit,  29  Mich.  487.  Minn.— Trigg 
V.  Larson,  10  Minn.  220,  payment  of 
fees_  for  making  the  return  is  an  es- 
sential condition  to  the  jurisdiction  of 
the  justice  to  allow  an  appeal.  Mo. 
Donzelot  v.  Tillotson,  8  Mo.  App.  565. 
N.  Y.— Goss  V.  Hays,  40  App.  Div.  557, 
58  N.  Y.  Supp.  35;  Kenney  v.  Livery 
Stable  Keepers'  Assn.,  89  Hun  190, 
35  N.  Y.  Supp.  8;  Roberts  v.  Davids, 
12  Hun  394;  Southard  v.  Philips,  7 
Hun  18;  King  v.  Norton,  36  Misc.  53, 
72  N.  Y.  Supp.  591;  Griswold  v.  Van 
Deusen,  2  E.  D.  Smith  178.  Pa.— Car- 
baugh  V.  Sanders,  13  Pa.  Super.  361; 
Ruth    V.    Buth,    22    Pa.    Dist.    68;    De 
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not  being  required  to  send  up  the  record  or  papers  on  appeal  until 
his  fees  are  paid."  The  requirement  is  not  strictly  jurisdictional  in 
its  nature,  in  some  states  f^  but  in  other  states,  however,  the  failure 
to  pay  the  filing  or  docket  fee  is  ground  for  dismissal  of  the  appeal 
for  failure  to  prosecute,^*  or  for  the  affirmance  of  the  judgment."* 


Noon  Bros.  v.  Shaw,  10  Pa.  Dist.  200; 
Eeese  v.  Lake  Shore  &  M.  S.  Ey.  Co., 
25  Pa.  Co.  Ct.  24;  Beistle  v.  Bingaman, 
22  Pa.  Co.  Ct.  158;  Greer  v.  Pool,  21 
Pa.  Co.  Ct.  521;  Musi  i:  Lore,  21  Pa. 
Co.  Ct.  256;  Leibson  v.  Bauer,  11  Kulp 
230.  S.  D.— Fargo  &  Co.  v.  Graves,  12 
S.  D.  293,  81  N.  W.  291;  but  see,  Ed- 
minster  r.  Eathbun,  3  S.  D.  129,  52  N. 
W.  263.  Vt.— Palmer  v.  Fuller,  84  Vt. 
453,  80  Atl.  155.  Wyo.— See  Italian- 
Swiss  Agr.  Colony  v.  Bartagnolli,  9 
Wyo.  204,  61  Pae.  1020. 

But  see  Wilmer  v.  Mitchell,  122  Md. 
299,  89  Atl.  612. 

[a]  In  Pennsylvania  (1)  appellant 
may  either  pay  all  the  costs  in  com- 
pliance with  the  act  of  June  24,  1885, 
Pub.  Laws  159,  or  pay  only  the  costs 
of  appeal  and  give  bail  absolute  in 
compliance  with  the  act  of  April  19, 
1901,  Pub.  Laws  84.  Weeks  v.  Frank- 
lin, 13  Pa.  Dist.  Ct.  286;  Colwell  v. 
Neubert,  11  Pa.  Dist.  249;  Hillaker  v. 
Kinzua  Pad  Co.,  28  Pa.  Co.  Ct.  460; 
Corson  v.  Norristown,  25  Pa.  Co.  Ct. 
667;  Boyer  v.  Carroll,  11  Kulp  29. 
(2)  The  former  includes  all  the  ac- 
crued costs.  Johnson  v.  Lipp,  13  Pa. 
Dist.  755. 

[b]  In  Wisconsin  the  statute  does 
rot  require  the  payment  of  any  costs, 
but  the  fees  of  the  justice  before 
taking  the  appeal.  Kensler  v.  Brunett, 
1  Pin.   (Wis.)   112. 

[e]  For  rule  when  Oklahoma  a  ter- 
ritory, see  Holmes  v.  Ofifield,  22  Okla. 
552,  98  Pac.  341. 

72.  Ark. — Levy  v.  Inglish,  4  Ark. 
65,  or  secured  to  him.  Cal. — Bray  v. 
Eedman,  6  Cal.  287;  McDermott  v. 
Douglass,  5  Cal.  89.  Mich. — People  r. 
Judge  of  Allegan  Circuit,  29  Mich.  487. 
Pa. — Llewellyn  Min.  Co.  v.  Lloyd,  29 
Pa.  Super.  129.  S.  D.— Fargo  &  Co.  v. 
Graves,    12    S.   D.    293,    81   N.   W.    291. 

But  see  Ingram  v.  Plasket,  3  Blackf. 
(Ind.)   450. 

[a]  Demand. — To  warrant  a  refusal 
to  file  a  transcript  on  appeal,  for  fail- 
ure to  pay  the  fees,  payment  thereof 
must  have  been  demanded  by  the 
clerk.  Mitchell  Fruit  &  G.  Co.  v. 
Nicholl,  35  S.  D.  160,  151  N.  W.  279. 
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73.  Johnson  v.  Anna  B.  &  L.  Assn., 
126  111.  App.  592;  Baltimore  &  O.  E. 
Co.  V.  Waltemyer,  47  Md.  328. 

[a]  In  Pennsylvania  the  payment 
of  costs  is  not  a  condition  to  the  right 
of  appeal.  The  justice  may  demand 
his  costs  before  he  enters  it  if  he 
chooses,  but  if  he  does  not  the  appeal 
is  not  invalidated.  Lesch  v.  Newton 
&  S.  Tpk.  Co.,  l-Laek.  Co.  (Pa.)  195; 
Fiernan  v.  Manigle,  2  Pa.  Co.  Ct.  96; 
Gideon  v.  Washington  Camp  P.  O.  S. 
of  A.,  9  Del.  Co.  (Pa.)   353. 

74.  Predovich  v.  Predovich,  49  Colo. 
578,  114  Pac.  304;  Cabanne  v.  Maca- 
daras,  91  Mo.  App.  70.  Compare  Den- 
ver &  E.  G.  Ey.  Co.  V.  Eader,  11  Colo. 
536,  19  Pac.  476;  Schofield  v.  Felt,  10 
Colo.  146,  14  Pac.  128;  Carbonate  Town 
Co.  V.  Ives,   10  Colo.   81,   14  Pae.   120. 

[a]  Fee  Prescribed  by  Court  Rule. 
An  appeal  may  not  be  dismissed  for 
failure  to  pay  a  docket  fee  fixed  by 
court  rule.  Dille  v.  Eice,  120  111.  App. 
353,  distinguishing  this  from  a  fee  re- 
quired  by   statute. 

[b]  When  the  failure  to  pay  the 
filing  fee  is  the  fault  of  the  justice, 
appellant  will  not  be  held  responsible. 
People  ex  rel.  Marsh  v.  Genesee  Com- 
mon Pleas,  4  Wend.  (N.  Y.)  202;  Mann 
r.  Dennis,  3  N.  Y.  Supp.  95,  20  N.  Y, 
St.  195. 

75.  Miller  v.  Bryson,  171  Iowa  354, 
152  N.  W.  568;  Vasey  v.  Brown,  118 
Iowa  615,  92  N.  W.  708;  Muth  Eealty 
Co.  V.  Timmerberg,  178  Mo.  App.  654, 
161  S.  W.  589;  Bartsehat  v.  Downey, 
172  Mo.  App.  632,  155  S.  W.  880; 
Eosenthal  r.  Eubenstein,  72  Mo.  App. 
?34;  Wilson  r.  Eyan,  15  Mo.  App.  597. 
See  Squires  r.  Millett,  31  Iowa  169. 

[a]  If  suflicient  excuse  for  non- 
payment appears  the  affirmance  should 
be  set  aside.  Johnson  v.  St.  Louis,  I. 
M.  &  S.  Ey.  Co.,  48  Mo.  App.  630. 

[b]  That  appellant  paid  all  that 
the  justice  demanded  at  the  time  of 
the  appeal,  and  did  not  know  that  a 
further  sum  must  be  paid  either  to 
the  justice  or  to  the  clerk  of  the  ap- 
pellate court  to  entitle  the  case  to  be 
docketed  does  not  entitle  him  as  mat- 
ter of  right  to  have  set  aside  a  judg- 
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When  permitted  by  statute,  a  bond  may  be  given  covering  the  costs/'' 
The  fees  required  to  be  paid  for  filing  the  transcript  are  not  included 
in  the  undertaking  on  appeal." 

(II.)  By  Whom  Made.  —  The  costs  and  fees  are  required  to  be  paid 
by  the  appealing  party.'^  In  some  jurisdictions  when  not  so  paid, 
they  may  be  paid  by  the  respondent  who  then  becomes  entitled  to 
any  relief  warranted  by  the  facts,'^® 

(III.)  Time  for  Payment.  — Fees  should  be  paid  within  the  time 
fixed  by  statute,^*^  unless  such  payment  is  waived.^^     Ordinarily,  the 


ment  of  affirmance  for  failure  to  pay 
fees.  Rosenthal  v.  Rubenstein,  72  Mo. 
App.  334. 

[c]  Notice  of  motion  for  affirmance 
is  not  necessary  when  such  relief  is 
granted  because  of  non-payment  of 
fees.  Rosenthal  v.  Rubenstein,  72  Mo. 
App.  334. 

Waiver  of  such  payment,  see  infra, 

IV,  B,  6,  d,   (VI). 

76.  Ruth  V.  Ruth,  22  Pa.  Dist.  68; 
Adam  r.  Perry,  21  Pa.  Dist.  645.  See 
Cambria  Auto  Co.  v.  Frischkorn,  54 
Pa.   Super.   268. 

[a]  The  appeal  will  not  he  stricken 
off  because  the  appellee  is  dissatisfied 
with  the  security,  but  an  opportunity 
will  be  given  to  perfect  it.  Wind  Gap 
Knitting  Co.  v.  London,  22  Pa.  Dist. 
354. 

77.  Md.— Wilmer  v.  Mitchell,  122 
Md.    299,    89   Atl.    612.     P.   I.— Knight 

V.  McMieking,  2  Phil.  Isl.  698.  S.  D. 
Mitchell  Fruit  &  G.  Co.  v.  Nicholl,  35 
S.  D.   160,   151   N.   W.  279. 

As  to  undertaking  on  appeal,  see 
infra,  IV,  B,  6,  e. 

78.  See  the  statutes,  and  Predovich 
r.  Predovich,  49  Colo.  578,  114  Pac. 
304;  Perry  v.  O'Neil,  12  Pa.  Dist.  Ct. 
591;  Wilford  r.  Draper,  11  Pa.  Dist. 
Ct.  768;  Colwell  i".  Neubert,  11  Pa. 
Dist.  Ct.  249;  Tiernan  v.  Manigle,  2 
Pa.  Co.  Ct.  96. 

[a]  Municipal  corporations  need 
not  pay  costs  on  appeal  when  excepted 
therefrom  by  statute.  Gamble  i'.  Leb- 
anon, 3  Pa.  Co.  Ct.  594. 

[b]  A  school  district  is  not  required 
to  pay  appeal  costs  in  order  to  secure 
allowance  of  the  appeal.  Swartz  v. 
Middletown  School  Dist.,  21  Pa.  Co.  Ct. 
175. 

Who  may  appeal,  see  supra,  IV,  B, 
3. 

79.  Legg  V.  Larson,  7  Utah  110,  25 
Pac.  731;  Salt  Lake  City  v-  Eedwine, 
6  Utah  335,  23  Pac.  756. 

[a]     When  the  appellant  fails  to  pay 


the  fees  they  may  be  paid  by  appellee, 
who  then  may  make  any  motion  he 
might  choose.  Some  courts  have  a 
standing  rule  that  when  the  transcript 
is  filed  by  appellee,  he  may  apply  for 
an  order  that  the  costs  be  refunded 
to  him  or  that  in  default  of  such  pay- 
ment within  the  time  required  by  the 
order  that  the  appeal  be  dismissed, 
Denver  &  R.  G.  Ry.  Co.  v.  Rader,  11 
Colo.  536,  19  Pac.  476;  Reed  v.  Dris- 
coll,  84  111.  96;  Hanford  v.  Hagler,  49 
111.   App.   258. 

[b]  Though  appellant  thereafter 
and  before  notice  of  hearing  of  the 
motion,  tendered  the  fees,  appellee  is 
entitled  to  a  dismissal.  Little  v.  Blank, 
31  Utah  222,  87  Pac.  708. 

[c]  If  the  clerk  dockets  the  appeal 
without  payment  of  his  fee,  the  sub- 
sequent payment  of  the  fee  by  ap- 
pellee will  not  entitle  him  to  an  af- 
firmance. Vasey  v.  Parker,  118  Iowa 
615,  92   N.  W.   708. 

80.  Cal. — Behvmer  v.  Superior  Court, 
18  Cal.  App.  464,  123  Pac.  340.  Colo. 
Predovich  r.  Predovich,  49  Colo.  578, 
114  Pac.  304;  Schofield  v.  Felt,  10  Colo. 
146,  14  Pac.  128.  Mo.— Muth  Realty 
Co.  v.  Timmerberg,  178  Mo.  App.  654, 
161  S.  W.  589.  N.  Y.— Thomas  v. 
Thomas,  18  Hun  481;  Van  Heusen  v. 
Kirkpatrick,  5  How.  Pr.  422,  1  Code 
Rep.  (N.  S.)  74,  must  be  made  at 
time  of  serving  notice  of  appeal.  Pa. 
Perry  v.  O'Neil,  12  Pa.  Dist.  591;  Hil- 
laker  v.  Kinzua  Pad  Co.,  28  Pa  Co 
Ct.  460. 

[a]  When  Default  Arises.— When 
the  fee  is  to  be  paid  on  the  day  when 
the  return  is  filed,  the  appellant  has 
the  whole  of  that  day  to  make  pay- 
ment, and  an  order  ailjudging  him  in 
default  for  non-payment  made  on  that 
day  is  premature.  Grand  Rapids  & 
I.  R.  Co.  V.  Wright,  32  Mich.  491,  497. 

81.  Mitchell  Fruit  &  G.  Co.  v.  Nich- 
oll, 35  S.  D.  160,  151  N.  W.  279.  But 
see    Palmer   v.   Fuller,    84    Vt.    453     80 
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fees  need  not  be  paid  in  advance  of  the  rendition  of  the  services  by 
the  justice  or  the  elerk.^^  Payment  of  the  fees  before  final  action  is 
taken  to  affirm  or  dismiss  the  appeal  because  of  such  non-payment 
will  sometimes  be  suffi^cient.^^ 

Costs  may  under  some  circumstances  be  paid  nunc  pro  tunc;  but 
such  is  only  allowed  as  matter  of  grace.^* 

(IV.)  What  Fees  and  Costs  Included.  —  The  statutes  and  rules  of 
court  usually  specify  what  costs  and  fees  must  be  paid  in  order  to 
perfect  the  appeal  ;^^  they  sometimies  cover  all  fees®'',  including  those 


Atl.  155,  to  the  effect  that  prepayment 
can  only  be  waived  when  it  is  a 
prerequisite. 

Waiver  of  payment,  see  infra,  IV, 
B,  6,  d,  (VI). 

82.  Ark. — Levy  v.  Inglish,  4  Ark. 
65.  Ind.— Coats  v.  State,  133  Ind.  36, 
32  N.  E.  737.  la.— McKay  v.  Maloy, 
53  Iowa  33,  3  N.  W.  808,  justice  may 
refuse  to  permit  the  transcript  to  go 
out  of  his  possession  before  his  fees 
are  paid,  however.  Ohio. — Leffingwell 
V.  Flint,  1  Ohio  274. 

See  also  Carpenter  v.  Titus,  9  N.  J. 
L.  90.  But  see  Cal. — People  v.  Harris, 
9  Cal.  571.  m. — Garrity  v.  Mallory, 
53  111.  App.  300  (holding  that  advance 
payment  may  be  required  when  court 
rule  so  provides) ;  Hanford  v.  Hagler, 
49  111.  App.  258.  N.  C— Ballard  v. 
Gay,  108  N.  C.  544,  13  S.  E.  207.  P.  I. 
Knight  V.  McMicking,  2  Phil.  Isl.  698. 

83.  Fenrich  v.  Burress,  129  Mo. 
App.  456,  107  S.  W.  465. 

[a]  Payment  of  fees  after  the  serv- 
ice of  an  alternative  writ  of  mandamus 
to  compel  a  return  has  been  held  eufl&- 
cient  to  warrant  the  issuance  of  a  per- 
emptory writ.  People  v.  Harris,  9  Cal. 
571. 

84.  Goss  V.  Hays,  40  App.  Div.  557, 
58  N.  Y.  Supp.  35;  Euth  v.  Ruth,  22 
Pa.  Dist.  68. 

[a]  Fault  of  Justice. — When  the 
failure  to  make  the  payment  within 
the  time  provided  for  is  because  of 
misleading  advice  of  the  justice,  leave 
will  be  granted  to  pay  nunc  pro  tunc. 
Eoush  V.  Moyer,  10  Pa.  Dist.  392. 

[b]  When  a  party  through  error 
fails  to  pay  all  the  costs  at  the  time 
required  by  the  statute,  he  may  be 
permitted  to  thereafter  pay  the  resi- 
due. Black  V.  Maitland,  1  App.  Div. 
6,  36  N.  Y.  Supp.  739,  71  N.  Y.  St. 
669. 

85.  See  the  statutes,  and  Colo. — Pre- 
dovich  V.  Predovich,  49  Colo.  578,  114 
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Pac.  304,  docket  fees  in  appellate  court 
must  be  paid.  la. — McKay  v.  Maloy, 
53  Iowa  33,  3  N.  W.  808,  filing  fees 
of  clerk  of  circuit  court  not  included 
in  fees  of  justice.  N.  Y. — Ex  farte 
Stephens,  6  Cow.  69  (the  costs  of  suit 
and  also  the  fee  for  making  and  filing 
the  return  must  be  paid  to  the  jus- 
tice); Kenney  v.  Livery  Stable  Keep- 
ers' Assn.,  89  Hun  190,  35  N.  Y.  Supp. 
8;  Schwemmer  v.  Stratton,  66  Hun  629, 
22  N.  Y.  Supp.  523,  49  N.  Y.  St.  537, 
attorney's  fee  included  in  costs.  Wis. 
Kensler  v.  Brunett,  1  Pin.  112,  justice 
fees  only  are   included. 

But  see  Wescott  v.  Ecdes,  3  Utah 
258,  2  Pac.  525,  as  to  power  by  court 
rule  or  custom  to  require  payment  of 
fees  not  prescribed  by  statute. 

[a]  Costs  of  the  successful  party 
(1)  are  sometimes  included  in  the  costs 
required  to  be  paid  in  order  to  appeal 
(Carbaugh  v.  Sanders,  13  Pa.  Super. 
361),  (2)  including  witness  fees.  Clark 
v.  Stephens,  3  Pa.  Co.  Ct.  592. 

[b]  Costs  awarded  upon  a  previous 
appeal  to  abide  the  event  of  the  action 
are  not  included.  Digby  v.  Aldinger, 
69  Misc.  557,  125  N.  Y.  Supp.  495. 
See  Van  Bussum  v.  Metropolitan  Life 
Ins.  Co.,  16  Misc.  40,  37  N.  Y.  Supp. 
665. 

[c]  An  appeal  may  be  taken  from 
an  order  opening  a  default  judgment, 
without  payment  of  the  costs  awarded 
as  a  condition  for  opening  the  default. 
Hooker  v.  Atlantic  &  Pac.  R.  R.  Co., 
63  Mo.  449;  Palmer  v.  Kansas  City,  etc. 
R.  R.  Co.,  57  Mo.  249. 

86.  Webster  r.  Hanna,  102  Cal.  177, 
36  Pac.  421;  Thomas  v.  Thomas,  18 
Hun  (N.  Y.)  481.  See  Abrams  v.  Lang 
Sons,  60   Ga.  218. 

[a]  The  proper  practice  is  for  the 
justice  to  itemize  his  costs  on  the 
docket.  Colwell  r.  Neubert,  11  Pa. 
Dist.   249. 

[b]  Jury  fees  in  the  justice's  court 
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of  the  .instioe  and  those  inenrred  on  the  trial  as  well  as  those  on  ap- 
peal, and  those  of  the  constable. ^^ 

(V.)  Sufficiency  of  Payment  or  Tender  and  Evidence  Thereof.  —  An  ap- 
peal will  not  be  dismissed  because  it  does  not  appear  from  the  record 
sent  up  by  the  justice  that  the  costs  had  been  paid,*^  the  making  of 
the  return  being  conclusive  evidence  of  payment. ^^  In  the  absence 
of  statute  it  is  not  necessary  that  the  fact  of  payment  of  the  appeal 
costs  should  be  endorsed  upon  the  appeal  bond.^°  If  demand  be  made 
for  more  than  the  legal  amount  of  fees,  it  is  nevertheless  the  duty 
of  appellant  to  pay  or  tender  payment  of  as  much  as  he  admits  is 
chargeable. ^^    A  tender  of  fees  to  be  sufficient  must  be  unconditional.^^ 

(VI.)    Waiver.  —Payment  of  the  fees^^  required  to  perfect  an  appeal 


are  included  in  the  general  term  "costs 
of  the  judgment."  Swarthout  v.  Mc- 
Knight,  99  Mich.  347,  58  N.  W.  315. 
See   Bailey    v.   Lubke,    8   Mo.    App.   57. 

87.  Colwell  V.  Neubert,  11  Pa.  Dist. 
249.  See  Abrams  v.  Lang  Sons,  60  Ga. 
618. 

fa]  Execution  costs  are  included. 
Com.  V.  Snayberger,  16  Pa.  Co.  Ct. 
83;  Sunday  v.  Snayberger,  4  Pa.  Dist. 
295. 

88.  Dieter  v.  Ragsdale,  120  Ga.  417, 
47  S.  E.  942;  Pearce  v.  Renfroe,  68 
Ga.   194. 

89.  People  v.  Judge  of  Allegan  Cir- 
cuit, 29  Mich.  487;  Wiley  v.  Foster,  1 
Mich.  N.  P.  257;  Armstrong  v.  Pry,  1 
Mich.  N.  P.  23. 

90.  Ex  parte  Kellogg,  3  Cow.  (N.  Y.) 
S72. 

91.  Lewellvn  Min.  Co.  v.  Lloyd,  29 
Pa.  Super.  129. 

[a]  "If  an  excessive  deposit  be  de- 
manded, the  appellant  should  tender 
the  amount  he  may  judge  sufficient; 
but  he  must  be  careful  to  tender  an 
amount  equal  to  the  fees;  otherwise 
his  tender  will  not  be  good."  People 
€X  rel.  Hamilton   v.  Harris,  9   Cal.  571. 

[b]  When  aU  except  a  smaU  amount 
of  the  fees  have  been  paid,  that  amount 
being  disputed,  the  appeal  will  not  be 
set  aside.  Colwell  v.  Neubert,  11  Pa. 
Dist.   249. 

92.  See  People  v.  Harris,  9  Cal.  571. 
[a]     "An   offer  to   pay,    when    the 

papers  are  made  out,  is  not  sufficient 
to  constitute  a  tender  of  the  fees.  The 
appellant  must  tender  to  the  justice 
the  amount  of  his  fees  unconditional- 
ly." People  «x  rel.  Hamilton  v.  Harris, 
9  Cal.  571. 

93.  Cal.— Bray  v.  Redman,  6  Cal. 
287.  la.— Miller  v.  Bryson,  171  Iowa 
354,  152  N.  W.  568,  clerk  may  waive 


payment  of  filing  fee  before  or  at  the 
time  of  filing.  Mich. — People  v.  Judge 
of  Allegan  Circuit,  55  Mich.  487; 
Wiley  V.  Foster,  1  Mich.  N.  P.  257. 
N.  Y.— Thomas  v.  Thomas,  18  Hun 
481,  because  fees  belong  to  justice. 
But  see  Ex  parte  La  Farge,  6  Cow. 
61.  S.  D.— Fargo  &  Co.  r.  Graves,  12 
S.  D.  293,  81  N.  W.  291.  Wis.— Palin 
r.  Probert,  137  Wis.  40,  118  N.  W. 
173;  Mead  v.  Simpson,  134  Wis.  451, 
114  N.  W.  821;  Golling  v.  Harder,  14 
Wis.   86. 

See  also  Squires  v.  Millett,  31  Iowa 
169;  Hess  V.  MeConville,  12  Iowa  190. 
But  see  Greer  r.  Pool,  21  Pa.  Co.  Ct. 
521,  that  justice  cannot  waive  the 
payment  of  costs,  except  when  appeal 
is    in   forma  pauperis. 

[a]  The  acceptance  by  the  clerk  of 
the  papers  without  payment  of  fees 
is  a  waiver,  and  he  cannot  for  that 
reason  thereafter  refuse  to  file  same. 
Mitchell  Fruit  &  G.  Co.  v.  Nicholl,  35 
S.  D.  160,  151  N.  W.  279. 

[b]  When  papers  are  received  by 
the  clerk  and  he  does  not  desire  to 
waive  present  payment  of  his  fees,  he 
should  either  return  same  to  the 
source  from  which  they  came,  or  im- 
mediately advise  the  party  appealing 
that  he  would  not  accept  the  papers 
for  filing  without  payment  of  his  fees. 
Mitchell  Fruit  &  G.  Co.  r.  Nicholl,  35 
S.  D.  160,  151   N.  W.  279. 

[c]  Sending  up  the  papers  without 
the  justice  first  collecting  his  fees  is 
a  waiver.  Mead  r.  Simpson,  134  Wis. 
451,    114   N.   W.   821. 

[d]  When  the  justice  once  waives 
payment,  he  cannot  thereafter  enforce 
payment.  Swarthout  v.  McKnight,  99 
Mich.   347,   58   N.   W.   315. 

[e]  If  the  justice  waives  payment  of 
his  costs,  or   extends   credit,  objection 
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may  be  waived.     But  the  justice  cannot  waive  the  payment  of  the 
costs  of  the  respondent.^* 

(VII.)  Appeal  in  Forma  Pauperis.os  —  Some  statutes  permit  an  appeal 
to  be  prosecuted  in  forma  pauperis,  when  the  appellant  makes  affi- 
davit that  he  is  unable  to  pay  them.^^  Such  an  appeal  is  not  a  matter 
of  right  upon  the  mere  filinf?  of  the  affidavit.®^  The  affidavit  must  com- 
ply at  least  substantially  with  the  requirements  of  the  statute.®* 

e.  Bonds  or  Other  Security.  —  (I.)  Necessity  for.— (A.)  Generally. 
While  no  appeal  bond  is  necessary  unless  specially  required  by  stat- 
ute,®®  statutes  now  almost  universally  require  the  filing  of  an  under- 
taking on  appeal  in  order  to  confer  jurisdiction^  upon  the  appellate 


that  the  costs  have  not  been  paid  can- 
not be  made  by  a  third  person.  Car- 
bonate Town  Co.  V.  Ives,  10  Colo.  81, 
14  Pac.   120. 

[f  ]  This  rule  is  not  affected  by  the 
fact  that  the  judge  of  the  court  is  ou 
a  salary  and  that  he  is  required  to 
collect  and  pay  over  the  fees  into  the 
public  treasury.  Palin  v.  Probert,  137 
Wis.   40,   118   N.   W.   173. 

94.  Swarthout  f.  McKnight,  99 
Mich.  347,  58  N.  W.  315. 

95.  Proceedings  in  forma  pauperis 
generally,  see  the  title  "Paupers." 

96.  See  the  statutes,  and  Euth  v. 
Euth,  22  Pa.  Dist.  68;  Greer  v.  Pool, 
21   Pa.   Co.   Ct.   521. 

97.  Miller  v.  Eaub,  6  Pa.  Co.  Ct. 
209. 

[a]  The  justice  may  inquire  into 
the  truth  or  falsity  (1)  of  the  affidavit. 
Miller  v.  Eaub,  6  Pa.  Co.  Ct.  209. 
Compare  Com.  ex  rel.  Deluca  v.  Grebv, 
10  Kulp  (Pa.)  207.  (2)  But  the  fal- 
sity of  the  affidavit  is  not  alone  ground 
for  striking  off  an  appeal  in  forma 
pauperis.  Simrell  v.  Hall,  1  Lack.  Co. 
(Pa.)    164. 

[b]  A  member  of  a  partnership 
may  in  a  suit  against  the  firm  make 
the  affidavit  in  forma  pauperis,  and  a 
statement  that  he  is  a  member  of  the 
partnership  and  that  owing  to  their 
poverty  they  are  unable  to  pay  the 
costs,  etc.,  is  a  sufficient  statement  as 
to  defendant's  poverty.  Standard  Car- 
bonating  &  S.  Co.  v.  Capital  City 
Guards,   99   Ga.   265,  25   S.   E.   670. 

98.  Miller  v.  Eaub,  6  Pa.  Co.  Ct. 
209;  Finney  v.  Tammany,  10  Kulp 
(Pa.)    304. 

[a]     A  bond  reciting  that  "the  said 

J.  S.  G.  appeals  and  becomes 

surety,"  etc.,  though  the  bond  be 
signed  by  another  person  as  surety,  is 


not  sufficient.  Gray  v.  Gorden,  2  Har. 
(Del.)    158. 

99.  Prisbie  V.  Coburn,  1  Eoot 
(Conn.)    208. 

1.  See  the  statutes,  and  the  follow- 
ing: Ariz. — Territory  v.  Doan,  7  Ariz, 
89,  60  Pac.  893.  Cal.— Golden  Gate  Tile 
Co.  V.  Superior  Court,  159  Cal.  474,  114 
Pac.  978;  McKeen  r.  Naughton,  88  Cal. 
462,  26  Pac.  354;  Dutertre  r.  Superior 
Court,  84  Cal.  535,  24  Pac.  284;  Hall  v. 
Superior  Court,  68  Cal.  24,  8  Pac.  509; 
Cohen  f.  Connick,  26  Cal.  App.  491, 
147  Pac.  479;  Tompkins  v.  Superior 
Court,  24  Cal.  App.  656,  142  Pac.  96; 
Stimpson  C.  Scale  Co.  v.  Superior 
Court,  12  Cal.  App.  536,  107  Pac.  1013; 
Thomas  v.  Hawkins,  12  Cal.  App.  327, 
107  Pac.  578.  Colo.— Zahnen  v.  Sten- 
der,  39  Colo.  457,  89  Pac.  793;  Denver 
&  E.  G.  Ey.  Co.  V.  Eader,  11  Colo.  536, 
19  Pac.  476.  Dak. — Judson  v.  Bulen,  6 
Dak.  70,  50  N.  W.  484.  Ga.— Eoberts 
r.  Napier  Bros.,  126  Ga.  693,  55  S.  E. 
914;  Newman  r.  State,  97  Ga.  367,  23 
S.  E.  831;  Brown  v.  Griffith,  94  Ga. 
453,  20  S.  E.  383.  Idaho.— Libby  v. 
Spokane  Vallev  L.  &  W.  Co.,  15  Idaho 
467,  98  Pac.  7i5;  Perkins  v.  Bridge,  10 
Idaho  189,  77  Pac.  329.  111.— Marshall 
r.  Lufkin,  127  111.  App.  595;  Dickerson 
r.  Johnson,  119  111.  .App.  325.  Ind. 
State  V.  Daly,  175  Ind.  108,  93  N.  E. 
539.  la. — Minton  r.  Ozias,  115  Iowa 
148,  88  N.  W.  336.  Kan.— Norman  i: 
Toliver,  94  Kan.  356,  146  Pac.  1037; 
Anderson  r.  Haslctt,  81  Kan.  532,  106 
Pac.  296.  Ky.— Bledsoe  v.  Cassady,  2 
A.  K.  Marsh.  459.  La. — Abraham  v. 
Wallenborg,  130  La.  1096,  58  So.  895; 
State  r.  Todd,  104  La.  241,  28  So.  886. 
Mass. — Parker  r.  Snow,  143  Mass.  423, 
9  N.  E.  808;  Santom  v.  Ballard,  133 
Mass.  464.  Miss. — Eowe  v.  Cannon,  84 
Miss.  101,  36  So.  146.  Mont.— Jenkins 
V.  Carroll,  42  Mont.  302,  311,  112  Pac. 
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court,  and  to  perfect  the    appeal,^    the    appeal    not    being    effectual 


]064.  N.  J. — Tiehenor  v.  Hewson,  14 
N.  J.  L.  26.  N.  D.— Johnson  Bros.  v. 
Glaspey,  16  N.  D.  335,  113  N.  W.  602; 
Aneta  Mercantile  Co.  v.  Groseth,  20 
N.  D.  137,  127  N.  W.  718;  Eldridge  v. 
Knight,  11  N.  D.  552,  93  N.  W.  860; 
Richardson  v.  Campbell,  9  N.  D.  100, 
81  N.  W.  31.  Ore.— Watts  f.  State 
Spiritualists'  Assn.,  56  Ore.  56,  107 
Pae.  695.  Pa. — Guilky  v.  Gillingham,  3 
Serg.  &  R.  93.  S.  D.— Aldrich  v.  Pub- 
lie  Opinion  Pub.  Co.,  27  S.  D.  589,  132 
N.  W.  278;  Smith  v.  Coffin,  9  S.  D.  502, 
70  N.  W.  636;  Rudolph  v.  Herman,  2 
S.  D.  399,  50  N.  W.  833;  Brown  r. 
Brown,  12  S.  D.  380,  81  N.  W.  627; 
Erpenbaeh  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  11  S.  D.  201,  76  N.  W.  923;  Brown 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  10  S. 
D.  633,  75  N.  W.  198,  66  Am.  St.  Rep. 
730.  Tenn. — Howard  r.  Long,  3  Lea 
207.  Tex.— City  Nat.  Bank  v.  Watson 
(Tex.  Civ.  App.),  178  S.  W.  657;  St. 
Louis  S.  W.  R.  Co.  V.  Warren  (Tex. 
Civ.  App.),  109  S.  W.  1144;  Maley  v. 
Mundy,  47  Tex.  Civ.  App.  630,  10*7  S. 
W.  905,  when  money  judgment  is  re- 
covered. But  see  Brown  r.  Button,  38 
Tex.  Civ.  App.  294,  85  S.  W.  454,  hold- 
ing that  a  defendant  may  appeal  from 
a  justice's  judgment  obtained  upon 
citation  by  publication  without  filing 
an  appeal  bond  when  no  judgment  is 
rendered  except  for  costs.  Utah. 
State  ex  rel.  Walton  v.  Third  Judicial 
District  Court,  36  Utah  502,  105  Pac. 
105;  State  ex  rel.  Peart  f.  District 
Court,  32  Utah  418,  91  Pac.  133;  Hoff- 
man V.  Lewis,  31  Utah  179,  87  Pac. 
167;  Hansen  v.  Anderson,  21  Utah  286, 
61  Pac.  219.  W.  Va.— Taylor  County 
Court  V.  Holt,  61  W.  Va.  154,  56  S.  E. 
205;  Home  S.  M.  Co.  v.  Floding,  27 
W.  Va.  540.  Wis. — Gruetzmacher  v. 
Wanninger,  113  Wis.  34,  88  N.  W.  929; 
Oshkosh  Water  Wks.  Co.  v.  Oshkosh, 
106  Wis.  83,  81  N.  W.  1040;  Piano  Mfg. 
Co.  V.  Racey.  69  Wis.  246,  34  N.  W. 
85;  Bullard  v.  Kuhl,  54  Wis.  544,  11 
N.  W.  801;  Pelton  v.  Town  of  Bloom- 
ing Grove,   3   Wis.   310. 

See  also:  Ala. — Hardee  v.  Abraham, 
133  Ala.  341,  32  So.  595.  N.  J.— Cole- 
man V.  Warne,  9  N.  J.  L.  290.  Tex. 
Clarke  v.  Harris,  61  Tex.  Civ.  App. 
56,  129  S.  W.  202.  Vt.— Finney  v.  Hill, 
11  Vt.  233.     And  see  infra,  this  section. 

[a]  The  terms  "bond"  and  "rec- 
ognizance" are  now  used  interchange- 


ably. Crist  V.  Smith,  66  Mo.  App.  398. 
But  see  Nurse  v.  Porter,  18  N.  H.  57, 
that  there  is  an  essential  distinction 
between  them. 

[b]  Where  both  courts  have  con- 
current original  jurisdiction  of  an  ac- 
tion, and  the  parties  appear  in  the 
appellate  court,  that  court  can  enter- 
tain jurisdiction  though  no  bond  was 
filed.  Woods  v.  Holder,  142  Mo.  App. 
107,  125  S.  W.  237;  Moulder  v.  Ander- 
son, 63  Mo.  App.  34.  Jurisdiction  of 
appellate    courts    generally,    see    supra, 

IV,  B,  1. 

[e]  In  Ohio  on  an  appeal  from  an 
order  overruling  a  motion  to  discharge 
an  attachment,  no  bond  is  required. 
Bernhard  v.  Schwartz,  22  Ohio  Cir.  Ct. 
147,   12  Ohio  Cir.   Dec.  183, 

2.  Cal. — Tompkins  v.  Superior 
Court,  24  Cal.  App.  656,  142  Pac.  96; 
Stimpson  C.  Scale  Co.  v.  Superior  Court, 
12  Cal.  App.  536,  107  Pac.  1013.  la, 
Minton  v.  Ozias,  115  Iowa  148,  88  N. 
W.  336;  Moore  v.  Manser,  9  Iowa  47, 
Kan,— St.  Louis  &  S.  F.  Ry.  Co.  ;;. 
Hurst,  52  Kan.  609,  35  Pac.  211;  Bond 

V.  White,  24  Kan.  45.  Mo.— Slater  v. 
Steamboat  Convoy,  10  Mo.  513;  Petz  v. 
Hoffman,  149  Mo'.  App.  153,  130  S.  W. 
98;  Hammel  v.  Weis,  54  Mo.  App.  14, 
Mont,— Morin  v.  Wells,  30  Mont.  76, 
75  Pac.  688.  Okla.— Roberts  v.  Con- 
verse, 44  Okla.  552,  145  Pac.  774,  fil- 
ing and  approval  of  bond  perfects  ap- 
peal. S.  D. — Aldrich  v.  Public  Opinion 
I'ub.  Co..  27  S.  D.  589,  132  N.  W.  278; 
Edminster  v.  Rathbun,  3  S.  D.  129,  52 
N.  W.  263.  Tex.— City  Nat.  Bank  v. 
Watson  (Tex.  Civ.  App.),  178  S.  W. 
657;  Cariker  r.  Dill  (Tex.  Civ.  App.), 
140  S.  W.  843.  Vt,— Bass  v.  Gay,  51 
Vt.  581;  Webb  r.  Hopkinson,  10  Vt. 
544.  Wyo.— Eggart  v.  Dunning,  15 
Wyo.  487,  89   Pac.   1022. 

See  also  Wescott  v.  Eccles,  3  Utah 
£58,   2   Pac.   525. 

[aj  Necessity  for  Reotuest.- When 
the  statute  only  requires  the  filing  of 
security  when  demanded  by  the  ad- 
verse party,  the  appeal  is  perfected 
without  the  giving  of  a  bond  when  no 
request  for  a  bond  is  made.  Wyman 
r.  Newland,  105  Me.  260,  74  Atl.  195; 
McKeag  v.  O'Donnell,  10  Allen  (Mass.), 
543. 

[b]  A  party  cannot  appeal  without 
bond  because  his  action  in  the  justice's 
court    was    in    forma    pauperis.      Miss. 

Vol,  XVIII 


234 


JUSTICES  OF  THE  PEACE 


until  the  appeal  bond  is  filed  ;^  the  appellate  court  does  not  acquire 
jurisdiction  in  such  ease  merely  by  the  filing  and  service  of  the  notice 
of  appeal.*  When  distinct  appeals  are  taken  from  separate  judgments, 
it  is  the  better  practice,  if  not  indeed  essential  that  separate  under- 
takings be  given.* 

As  a  general  rule,  the  provisions  requiring  the  giving  of  an  appeal 
bond  apply  to  all  parties  seeking  an  appeal,**  though  sometimes  an 


Woods  V.  Davidson,  57  Miss.  206.  Mo. 
George  v.  Metropolitan  St.  E.  Co.,  164 
Mo.  App.  121,  147  S.  W.  1132;  Hyatte 
V.  Wheeler,  101  Mo.  App.  357,  73  S.  W. 
1100.  Pa.— Marr  v.  Taylor,  5  Pa.  Dist. 
Ct.  646.  As  to  forma  pauperis  appeal, 
however,  see  infra,  IV,  B,  6,  e,  (I), 
(C). 

[e]  Where  the  justice  allows  an  ap- 
peal (1)  and  lodges  the  papers  and 
transcript  of  the  proceedings  in  the 
appellate  court  within  the  time  pro- 
vided for  the  perfecting  of  an  appeal, 
the  fact  that  no  bond  is  filed  does  not 
aflfect  the  jurisdiction  of  the  appellate 
court.  Drake  v.  Gorrell,  127  Mo.  App. 
636,  106  S.  W.  1080.  See  George  v. 
Metropolitan  St.  E.  Co.,  164  Mo.  App. 
121,  147  S.  W.  1132;  Clapper  v.  Brad- 
shaw,  163  Mo.  App.  587,  146  S.  W. 
1177.  (2)  But  this  does  not  relieve 
the  appellant  from  the  necessity  of  fil- 
ing an  appeal  bond  before  the  deter- 
mination of  an  application  to  dismiss 
the  appeal.  George  v.  Metropolitan 
St.  E.  Co.,  164  Mo.  App.  121,  147  S. 
W.  1132;  Clapper  f.  Bradshaw,  163  Mo. 
App.  587,  146  S.  W.  1177.  As  to  dis- 
missal of  appeal  for  failure  to  file 
bond,  see  infra,  IV,  B,  6,  e.  (VI),  (A). 

Notice  of  appeal  and  undertaking  on 
appeal  as  separate  and  distinct  steps  in 
proceeding,  see  supra,  IV,  B,  6,  c,  (II), 
(C),   (2). 

Proceedings  upon  failure  to  perfect 
appeal  by  filing  proper  bond,  see  infra, 

IV,  B,  6,  e,   (VI). 

Waiver  of  giving  of  bond  or  under- 
taking,  see    iyifra.  IV,  B,  6,  e,    (VIT). 
3.     See   the   following:      Cal. — Eigbv 

V.  Superior  Court,  162  Cal.  334,  122 
Pac.  958;  Golden  Gate  Tile  Co.  v.  Su- 
perior Court,  159  Cal.  474,  114  Pac. 
978:  Moffat  r.  Greenwalt,  90  Cal.  368, 
27  Pac.  296;  Tompkins  v.  Superior 
Court,  24  Cal.  App.  656,  142  Pac.  96; 
Jeffries  Co.  r.  Superior  Court,  13  Cal. 
App.  19.3,  109  Pac.  147.  Colo.— Zahnen 
V.  Stender,  39  Colo.  457,  89  Pac.  793. 
Idaho. — Crouiu  r.  Bear  Creek  Gold  Min. 
Co.,  2  Idaho  1146.  32  Pac.  53.  la. 
Lynch  v.  Bruner,   99  Iowa  669,   68  N, 
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W.  908.  Mont.— State  ex  rel.  Eosen- 
stein  r.  District  Court,  41  Mont.  100, 
108  Pac.  580;  State  v.  Napton,  24  Mont. 
450,  62  Pac.  686.  N.  D.— Deardoff  v. 
Thorstensen,  16  N.  D.  355,  113  N.  W. 
616.  S.  D. — Aldrich  v.  Public  Opinion 
Pub.  Co.,  27  S.  D.  589,  132  N.  W.  278 
(filing  of  bond,  or  deposit  of  money 
in  lieu  thereof  or  waiver  necessary  to 
perfect  appeal);  Eudolph  r.  Herman,  2 
S  D.  399,  50  N.  W.  833.  Vt.— Webb  v. 
Hopkinson,  10  Vt.  544.  Wis.— Pelton 
r  Blooming  Grove,  3  Wis.  310.  Wyo. 
Eggart  V.  Dunning,  15  Wyo.  487,  89 
Pac.  1022. 

See  also  Markuson  v.  Clark,  4  Alaska 
606. 

[a]  The  filing  of  the  undertaking  is 
not  a  part  of  the  process  of  taking  the 
appeal;  that  process  is  complete  when 
the  notice  of  appeal  is  served  and 
filed.  But  it  is  subject  to  lapse  and 
becomes  null  and  void  unless  the  under- 
taking be  filed  within  the  time  pre- 
scribed. Eigby  f.  Superior  Court,  162 
Cal.  334,  122  Pac.  958.  Proceeding  on 
failure  to  file  bond,  see  vifra,  IV,  B, 
6,  e,   (YI). 

Effect  of  failure  to  give  undertak- 
ing on  appeal  generally,  see  the  title 
"Undertakings;"  also  infra,  IV,  B, 
6,  e,  (VI). 

4.  Cal.— Elliott  V.  Chapman,  15  Cal. 
383.  N.  y.— Kelsev  v..  Campbell,  38 
Barb.  238.  S.  D.— Aldrich  v.  Public 
Cpinion  Pub.  Co.,  27  S.  D.  589,  132  N. 
W.  278;  Bonnell  v.  Van  Cise,  8  S.  D. 
592,  67  N.  W.  6S5. 

As  to  notice  of  appeal,  see  supra, 
IV,  B,  6,  c,   (II). 

5.  Hampton  v.  Johnson,  31  Okla. 
7  70,  123  Pac.  1067. 

6.  Quinn  v.  Adair,  4  Ala.  315 
(whether  such  party  be  plaintiff  or  de- 
fendant); Aldjich  V.  Public  Opinion 
Pub.  Co.,  27  S.  D.  589,  132  N.  W.  278. 

fa]  Females  are  required  to  give 
securitv.  Johnson  v.  Fackney,  1  Clark 
(Pa.)    501. 

fb]  A  next  friend  cannot  prosecute 
an  appeal  on  behalf  of  an  infant  with- 
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exception  is  made  in  favor  of  municipalities  or  other  political  sub- 
divisions/ or  of  persons  occupying  a  fiduciary  capacity  and  appealing 
as  such.^ 

In  order  to  stay  proceedings  on  the  judgment,  a  bond  is  usually  re- 
quired for  this  specific  purpose,^  though  it  is  sometimes  permissible 


out  giving  bond.     Brooks  v.  Workman, 
10  Heisk.   (Tenn.)   430. 

[c]  On  an  appeal  from  a  judgment 
rendered  against  the  claimant  of  prop- 
erty levied  upon  under  a  judgment 
against  another,  an  appeal  bond  must 
be  given  though  a  claimant's  bond  had 
been  given,  the  latter  not  taking  the 
place  of  the  other  bond.  Carter  ;;. 
Wyrick  (Tex.  Civ.  App.),  98  S.  W. 
644. 

[d]  When  one  who  has  been  Inter- 
pleaded takes  an  appeal  he  must  file 
an  appeal  bond,  though  no  judgment 
was  rendered  against  him  for  any 
amount,  when  the  effect  of  the  ap- 
])eal,  if  perfected,  would  be  to  annul 
the  judgment  of  the  justice,  and  to  re- 
quire a  trial  de  novo  in  the  county 
court.  Dickey  v.  Cox,  23  Tex.  Civ. 
App.   67,  55   S.  W.   360. 

[e]  Where  an  appeal  from  the  judg- 
ment is  by  a  firm,  and  the  individual 
members  make  affidavit  that  each  mem- 
ber of  said  firm  separately,  owing  to 
his  povortj'',  is  unable  to  give  the  se- 
curity required  by  law,  the  appeal  is 
properly  dismissed,  because  the  affi- 
davit does  not  show  the  firm  is  unable 
to  give  the  bond  required  by  law.  Liv- 
ingston V.  King,  2  Ga.  App.  178,  58  S. 
E.  395. 

[f]  Where  a  plaintiff  against  whom 
a  judgment  for  costs  has  been  rendered 
appeals,  no  bond  is  required  in  some 
jurisdictions.  Houston  &  T.  C.  Ey.  Co. 
V.  Eed  Cross  Stock  Farm,  91  Tex.  628, 
45  S.  W.  375;  Willett  v.  Herrin  (Tex. 
Civ.  App.),  161  S.  W.  26;  Chillicothe 
Land  Co.  v.  Ward  (Tex.  Civ.  App.), 
141  S.  W.  1024;  Malay  v.  Mundy,  47 
Tex.  Civ.  App.  630,  107  S.  W.  905; 
Johnson  County  Sav.  Bank  v.  Midkiff 
(Tex.  Civ.  App.),  106  S.  W.  1131;  Fea- 
gan  V.  Barton-Parker  Mfg.  Co.,  42  Tex. 
Civ.  App.  373,  93  S.  W.  1076;  Vogea  v. 
Dittlinger  (Tex.  Civ.  App.),  72  S.  W. 
875;  Clifford  v.  Kohr  (Tex.  Civ.  App.), 
Gl  S.  W.  424;  J.  A.  Kemp  Grocer  Co. 
V.  Keith  (Tex.  Civ.  App.),  48  S.  W. 
743;  American  Cotton  Bale  Imp.  Co.  v. 
Forsgard  (Tex.  Civ,  App.),  47  S.  W. 
475. 

Who  may  appeal,  see  supra,  IV,  B,  3. 


7.  Colo. — Town  of  Del  Norte  v, 
Weiss,  38  Colo.  269,  88  Pac.  581.  Miss, 
Town  of  Purvis  v.  Eees,  99  Miss.  636, 
55  So.  481.  S,  D.— Aldrich  v.  Public 
Opinion  Pub.  Co.,  27  S.  D.  589,  132  N. 
W.    278. 

See  Eoberts  v.  Converse,  44  Okla.  552, 
145  Pac.  774;  Graham  v.  Spartan,  36 
Okla.  641,  129  Pac.  738.  Contra,  Gard- 
ner f.  Chambersburgh,  19  111.  99. 

fa]  A  school  district  may  appeal 
from  a  judgment  rendered  against  it 
by  a  justice  of  the  peace,  without  giv- 
ing an  appeal  bond.  Kelly  v.  Sciiool 
Directors,  66  111.  App.  134.  But  see 
School  District  No.  6  v.  Traver,  43 
Neb.   524,  61    N.   W.   720. 

8.  McCormick  v.  Sells  Co.,  76  Ohio 
St.  83,  81  N.  E.  154,  when  the  appeal 
is   in   the   interest   of   the  trust. 

[a]  An  executor  or  administrator 
need  not  give  a  bond,  in  some  jurisdic- 
tions. Ohio. — Thomas  v.  Moore,  52  Ohio 
St.  200,  39  N.  E.  803.  Pa.— Koontz's 
Admr.  v.  Howsare,  100  Pa.  506.  Tex. 
Jones'  Admrs.  v.  Hughes,  33  Tex.  598. 
Contra,  Mann  v.  Lowry,  58  Miss.  73; 
Eichardson  v.  Campbell,  9  N.  D.  100, 
81   N.  W.  31. 

[b]  An  assignee  under  the  assign- 
ment laws,  need  not  give  an  undertak- 
ing on  appeal.  Terry  Clock  Co.  v.  Mus- 
sey,  9  Ohio  Dec.  (Eeprint)  449,  13 
W.   L.   Bui.   568. 

9.  See  the  following:  Cal. — Jones  v. 
Superior  Court,  151  Cal.  589,  91  Pac. 
505.  Idaho. — Libbey  v.  Spokane  Val- 
ley L.  &  W.  Co.,  15  Idaho  467,  98  Pac. 
715.  N.  D. — Johnson  Bros.  v.  Glaspey, 
16  N.  D.  335,  113  N.  W.  602;  Eichard- 
son V.  Campbell.  9  N.  D.  100,  81  N. 
W.  31.  S.  D.— Eudolph  v.  Herman,  2 
S.  D.  399,  50  N.  W.  833. 

[a]  In  Arkansas  an  appeal  bond  is 
necessary  only  when  a  supersedeas  is 
sought.  Wadkins  v.  Merchants'  Bank, 
96  Ark.  465,  132  S.  W.  218. 

[b]  Distinguishing  Features.— An 
undertaking  required  to  perfect  an  ap- 
peal must  be  distinguished  from  one 
to  stay  proceedings,  the  latter  being 
only  for  the  purpose  of  preserving  to 
the  party  the  benefits  of  his  appeal 
while  the  former  is  necessary  to  give 
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to  embody  both  the  appeal  bond  and  tlie  stay  bond  in  the  one  in- 
strument.^*' The  giving  of  an  undertaking  to  stay  execution  only, 
when  an  appeal  bond  is  required,  is  not  sufficient  and  confers  no 
jurisdiction  on  the  appellate  court. ^^ 

(B.)  Cash  Deposit  in  Lieu  op  Bond.  —  In  the  absence  of  statutory 
authority  a  deposit  of  money  will  not  meet  a  requirement  for  a  bond, 
undertaking  or  recognizance.^^  But  statutes  authorizing  a  deposit  of 
mcney  in  lieu  of  the  execution  of  a  bond,  are  common. ^^  Statutory 
authority  for  the  deposit  of  money  for  the  amount  of  the  judgment 
does  not  necessarily  permit  the  deposit  of  money  for  the  costs  also, 
when  provision  is  made  for  bonds  covering  both  matters." 


the  appellate  court  jurisdiction.  Mc- 
Cracken  r.  Superior  Court,  86  Cal.  74, 
24  Pac.  845;  McConky  V.  Superior 
Court,  56  Cal.  83;  Hill  v.  Finnigan,  54 
Cal.  49?.:  McDonald  v.  Paris,  9  S.  D. 
810,  68  N.  W.  737.  But  see  Edwards 
V.  Superior  Court,  159  Cal.  710,  115  Pac. 
649;  Jones  v.  Superior  Court,  151  Cal. 
589,  91  Pac.  505.  As  to  supersedeas 
or  stay  of  proceedings,  see  the  title 
"Supersedeas  and  Stay  of  Proceed- 
ings. ' ' 

10.  Cal. — Cohen  v.  Connick,  26  Cal. 
App.  491,  147  Pac.  479.  Ore.— Bilyeu 
t.  Smith,  18  Ore.  335,  22  Pac.  1073. 
Wyo. — Eggart  v.  Dunning,  15  Wyo.  487, 
89   Pac.   1022. 

[a]  There  must  be  two  obligations, 
but  both  may  be  contained  in  the  same 
undertaking.  Wilson  v.  Doyle,  12  Idaho 
995  85  Pac.  928;  Numbers  V.  Rocky 
Mt.  Bell  Tel.  Co..  7  Idaho  408,  63  Pac. 
381. 

11.  Cal. — Duffy  t\  Greenebaum,  72 
Cal.  157,  12  Pac.  74,  13  Pac.  323. 
Idaho. — Libby  v.  Spokane  Valley  L.  & 
W.  Co.,  15  Idaho  467,  98  Pac.  715; 
Wilson  V.  Dovle,  12  Idaho  295,  85 
Pac.  928.  S.  D.— Smith  r.  Coffin,  9  S. 
D.  502.  70  N.  W.  636;  Rudolph  v.  Her- 
man, 2  S.  D.  399,  50  N.  W.  833. 

[a]  But  an  insufficient  stay  bond 
may  be  good  as  an  appeal  bond.  State 
e.r  rel.  Jones  v.  Brown,  30  Nev.  495, 
98  Pac.  871.  See  Edminston  v.  Steele, 
12  Idaho  613,  87  Pac.  677. 

12.  Hughes  V.  Hughes,  10  Kulp 
(Pa.^  S5;  Steam  Heat  &  Power  Co.  v. 
Hutchinson,  14  Pa.  Co.  Ct.  491;  Stew- 
art V.  Prosser,  1  Browne  (Pa.)  282; 
Cheney  r.  McLellan,  43  Vt.  157. 

13.  See  the  statutes,  and  the  follow- 
ing: Cal. — Swem  v.  Monroe,  148  Cal. 
741,  83  Pac.  1074;  Laws  v.  Troutt,  147 
Cal.  172,  81  Pac.  401;  Mullen  v.  Hunt, 
67  Cal.  69,  7  Pac.  121;  Pacific  Window 
Glass  Co.  V.  Smith,  8.  Cal.  App.  762,  97 
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Pac.  898.  Nev.— Flovd  v.  Sixth  Judi- 
cial Dist.  Court,  36  Nev.  349,  135  Pac. 
922.  N.  D.— Eldridgc  v.  Knight,  11  N. 
D.  552,  93  N.  W.  860.  S.  D.— Aldrich 
V  Public  Opinion  Pub.  Co.,  27  S.  D. 
589,  132  N.  W.  278.  But  see  Smith  v. 
Coffin,  9  S.  D.  502,  70  N.  W.  636. 
Tenn. — Howard  v.  Long,  3  Lea  207. 
Utah. — Hansen  v.  Anderson,  21  Utah 
286,  61  Pac.  219.  Wyo.— Eggart  v. 
Dunning,    15   Wyo.    487,   89    Pac.   1022. 

[a]  A  deposit  acts  both,  as  a  stay 
and  In  Ueu  of  the  appeal  bond,  though 
no  statement  is  made  to  the  justice 
as  to  the  purpose  of  the  deposit.  Pa- 
cific Window  Glass  Co.  r.  Smith,  8  Cal. 
App.  762,  97  Pac.  898.  Compare  Swem 
r.  Monroe,  148   Cal.  741,  83  Pac.   1074. 

[b]  The  deposit  of  a  sum  less  than 
the  amount  required  does  not  perfect 
the  appeal.  Swem  v.  Monroe,  148  Cal. 
741,  83  Pac.  1074;  Stewart  v.  Prosser,  1 
Browne   (Pa.)   282. 

[c]  When  a  certified  check  is  re- 
ceived and  accepted  in  place  and  stead 
of  a  money  deposit,  there  is  a  sub- 
stantial compliance  with  the  statute 
authorizing  a  cash  deposit.  Smith  v. 
Field,  19  Idaho  558,  114  Pac.  668,  Ann. 
Cas.  1912C,  3-54. 

[d]  Withdrawal  of  Deposit  and  Sub- 
stitution of  Bond. — The  deposit  should 
be  transmitted  to  the  clerk  of  the  ap- 
pellate court.  After  the  time  for  fil- 
ing an  undertaking  has  expired,  the 
deposit  cannot  be  withdrawn  and  an 
undertaking  filed  in  lieu  thereof.  Mul- 
len V.  Hunt,   67  Cal.  69,  7  Pac.  121. 

[e]  A.  mortgage  of  real  or  personal 
property  in  lieu  of  an  undertaking 
cannot  be  given  unless  authorized  by 
statute.  Comron  v.  Standland,  103  N. 
C.  207,  9  S.  E.  317,  14  Am.  St.  Rep. 
797. 

14.  Brown  v.  Brown,  12  S.  D.  380, 
81  N.  W.  627. 
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(C.)  FoRAfA  Pauperis  Appeal.is  —  Some  statutes  permit  the  filing  of 
an  affidavit  in  lieu  of  the  appeal  bond,  stating  the  inability  of  the 
party  to  pay  costs,  whereupon  the  right  to  appeal  without  bond  may 
be  granted  ;^^  in  other  jurisdictions,  the  practice  is  unknown.^^ 

Where  the  practice  obtains,  the  application  must  be  made  within 
a  designated  time  from  the  date  of  the  judgment.^*  The  affidavit  must 
at  least  substantially  comply  with  the  statutes,^^  and  must  recite  facts 
sufficient  to  show  the  inability  of  the  affiant  to  pay  any  part  of  the 
costs, ^"^  or  to  give  security  therefor.^^  The  statutes  sometimes  permit 
the  application  to  be  opposed  by  the  party  to  the  suit  or  the  justice 
of  the  peace,"^  and  provide  for  a  hearing  and  determination  of  the 
question  by  the  appellate  court.^^ 

(11.)    FUing  and  Service.  —  (A.)    Generally. — The  bond  or  undertak- 


15.  Proceedings  in  forma  pauperis 
generally,  see  the  title  "Paupers." 

16.  See  the  statutes,  and  Scott  r. 
Brandon,  125  Tenn.  314,  143  S.  W.  601; 
Amnions  v.  Coker,  124  Tenn.  67G,  139 
S.  W.  732;  Howard  v.  Long,  3  Lea 
(Tenn.)  207;  Strickland  v.  Wofford 
(Tex.  Civ.  App.),  156  S.  W.  916;  John 
E.  Morrison  Co.  v.  Harrell  (Tex.  Civ. 
App.),  146  S.  W.  702;  Thames  v.  Chit- 
wood,  24  Tex.  Civ.  App."S89,  60  S.  W. 
345;  Hutcherson  v.  Blewett  (Tex.  Civ. 
App.),  58  S.  W.  150. 

[a]  A  next  friend  cannot  prosecute 
an  appeal  upon  a  pauper's  oath.  Brooks 
V.  Workman,  10  Heisk.  (Tenn.)  430. 

17.  Graham  v.  Sparlan,  36  Okla.  641, 
129  Pac.  738. 

18.  Hutcherson  v.  Blewett  (Tex. 
Civ.  App.),  58   S.  W.   150. 

fa]  Parol  proof  of  the  timeliness  of 
the  application  may  be  submitted  on 
an  application  to  dismiss  the  appeal 
for  failure  to  make  the  application 
within  the  proper  time.  Hutcherson  v. 
Blewett  (Tex.  Civ,  App.),  58  S.  W. 
150. 

[b]  An  affidavit  stating  the  style 
and  number  of  the  cause,  the  court 
wherein  it  was  pending  and  the  date 
of  the  judgment  is  sufficient  though  it 
tailed  to  state  the  nature  or  amount 
of  the  judgment,  nor  against  whom  it 
was  rendered.  Such  an  affidavit  maj' 
be  sworn  to  before  any  officer  in  the 
state  authorized  to  administer  oaths 
and  may  be  heard  by  the  justice  try- 
ing the  case  or  justice  of  the  peace  in 
the  precinct  in  which  the  case  was 
tried,  or  the  county  judge  of  the  coun- 
ty in  which  the  action  is  pending.  The 
application  may  be  contested  by  any 
offif-er  of  the  court  or  party  to  the  suit. 
Whether  the  affi.davit  must  be  filed  with 


the  justice  or  in  the  appellate  court  is 
not  decided.  When  the  application  is 
contested  it  may  be  heard  by  a  justice 
of  the  precinct,  whether  his  court  is  in 
session  or  not.  Thames  v.  Chitwood, 
24  Tex.  Civ.  App.  389,  60  S.  W.  345. 
And  see  Jones  r.  Mallov  (Tex.  Civ  ), 
15  S.  W.  198.  4  Wills.  Civ.  Cas.  §198. 

fc]  The  failure  of  the  justice  to 
sign  the  jurat  is  immaterial  when  the 
affidavit  was  in  fact  sworn  to  before 
him.  ^  The  appellate  court  may  permit 
the  justice  to  supply  the  omission. 
Strickland  v.  Wofford  (Tex.  Civ.  App.), 
156  S.  W.  916. 

19.  Golightly  v.  Irvine  (Tex.  App.), 
15  S.  W.  48,  4  Wills.  Civ.  Cas.  §181; 
Young  V.  Bickley,  1  White  &  W.  Civ. 
Cas.    (Tex.)    §1073. 

20.  Pendlev  r.  Berry,  95  Tex.  72, 
65  S.  W.  32;  Strickland  v.  Wofford 
(Tex.  Civ.  App.),  156  S.  W.  916;  Hart 
r.  Wilson  (Tex.  Civ.  App.),  156  S.  W. 
520;  Tr-App  v.  Frizzell  (Tex.  Civ.  App.), 
98  S.  W.  947. 

21.  Golightly  r.  Irvine  (Tex.  App.), 
15  S.  W.  48,  4  Wills.  Civ.  Cas.  §181. 

22.  See  Hart  v.  Wilson  (Tex.  Civ. 
App.),  156  S.  W.  520. 

fa]  When  no  contest  is  made,  a 
prima  facie  right  is  made  by  the  affi- 
davit, nor  is  it  then  necessary  for  any 
proof  to  be  made  thereunder,  when 
the  affidavit  is  sworn  to  before  the 
judge  of  the  appellate  court.  Cox  v. 
Wright  (Tex.  Civ.  App.),  27  S.  W.  294. 

23.  See  Hart  v.  Wilson  (Tex.  Civ. 
Ajip.),  156  S.  W.  520;  Cox  v.  Wright 
(Tex.   Civ.  App.),  27   S.  W.   294. 

[a]  If  granted,  a  certificate  stating 
his  conclusions  is  made  bv  the  judge. 
See  Cox  v.  Wright  (Tex."^  Civ.  App.), 
27  S.  W.  294. 
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ing  on  appeal  is  without  effect  until  filed. ^^  The  failm-e  to  place  a 
file  mark  on  the  bond  does  not  affect  its  validity  n^r  prejudice  appel- 
lant's rights,  however.^^  The  time^*'  and  place^'^  nt  filing  the  bond 
is  usually  fixed  by  statute,  as  is  the  necessity  for  and  manner  of  serv- 
ing such  bond  or  undertaking.^^ 

(B.)  Time  for  Filing.29 — (1.)  In  General.  — Statutes  providing  for  a 
])ond  or  other  undertaking  upon  appeal  usually  prescribe  the  time 
within  which  the  same  must  be  filed  ;^"  these  statutes  must  be  strictly 
complied  with  f'^  but  in  the  absence  of  such  a  provision  the  filing  of 


24.  Byers  V.  Cook,  13  Ore.  297,  10 
Pap.  417. 

25.  Whitman  Agr.  Co.  v.  Voss,  2 
Wills.  Civ.  Cas.  (Tex.)  §§548,  551,  552. 
See  also  8  Standard  Proc.  983  et  seq. 

fa]  A  bond  is  deemed  filed  when  it 
is  presented  at  the  proper  office  and 
there  deposited  with  instructions  to 
file  the  same,  when  so  deposited.  Dil- 
lon r.  Superior  Court,  24  Cal.  App.  760, 
142  Pac.  503.  And  see  Perkins  v.  Su- 
perior Court   (Cal.),  37  Pac.  780. 

26.  See  itifra,  IV,  B,  6,  e,  (II),  (B). 

27.  See  the  statutes,  and  Marshall 
V.  Lufkin,  127  111.  App.  595;  Holmes  r. 
Yoke,  48  W.  Va.  267,  37  S.  E.  545,  fil- 
ing with  a  person  in  charge  of  his  of- 
fice is  a  filing  with  the  justice. 

[a]  The  clerk  of  the  appellate  court 
is  the  person  with  whom  the  bond  is 
to  be  filed  under  some  statutes.  Camp 
r.  Hogan,  73  111.  228;  Woodhull  v. 
Kellv,  6  111.  App.  323;  Eldridge  v. 
Knight,  11  N.  D.  552,  93  N.  W.  860. 
Compare  Voorhees  v.  Schrieber,  183  111. 
App.  626. 

|b]  The  justice  who  tried  the  case 
is  sometimes  required  to  take  the  bond. 
Austin  V.  Strong,  1  Mich.  259;  Ballou 
V.  Smith,  29  N.  H.  530. 

28.  See  infra,  IV,  B,  6,  e,  (II),  (C). 

29.  Time  for  taking  and  perfecting 
appeal  generally,  see  supra,  IV,  B,  6,  b. 

30.  See  the  statutes,  and  the  cases 
cited  infra,  this  section. 

31.  Ark. — Wadkins  v.  Merchants' 
Bank,  96  Ark.  465,  132  S.  W.  218.  Cal. 
Eigbv  V.  Superior  Court,  162  Cal.  334, 
122  Pac.  958;  Golden  Gate  Tile  Co.  v. 
Superior  Court,  159  Cal.  474,  114  Pac. 
978;  McCracken  v.  Superior  Court,  86 
Cal.  74,  24  Pac.  845;  In  re  Blake,  17 
Cal.  App.  51,  118  Pac.  448;  Jeffries  Co. 
r.  Superior  Court,  13  Cal.  App.  193,  109 
Pac.  147.  Colo. — Adams  v.  Decker,  50 
Colo.  236,  114  Pac.  654;  Zahnen  r.  Sten- 
der,  39  Colo.  457,  89  Pac.  793;  Horn  v. 
Martin,  38  Colo.  364,  87  Pac.  1073. 
D.    C— Schrot    r.    Schoenfeld,   23    App. 
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Cas.  421.  Ga.— BroWTi  v.  Grfffith,  94 
Ga.  453,  20  S.  E.  383.  Idaho.— Brow- 
der  r.  Etchersor,  25  Idaho  128,  136  Pac. 
612;  Perkins  v.  Bridge,  10  Idaho  189, 
77  Pac.  329.  lU. — Eozier  v.  Williams, 
92  111.  187;  Pearce  v.  Swan,  2  111.  266; 
Pettit  r.  Burke,  139  Til  App.  419>  En- 
right  r.  Pehbach,  133  HT.  App.  50.  Kan. 
St.  Louis,  K.  &  S.  W.  Ry.  Co.  v.  Morse, 
50  Kan.  99,  31  Pac.  676;  Bubb  v.  Cain, 
37  Kan.  692,  16  Pac.  89;  Beckwith  v. 
Kansas  City  &  O.  R.  Co.,  28  Kan.  484; 
Dowell  V.  Caruthers,  26  Kan.  720.  Mo. 
Garnet  v.  Ridgers,  52  Mo.  145;  Adams 
V  Wilson,  10  Mo.  341;  Clapper  v.  Brad- 
shaw,  163  Mo.  App.  587,  146  S.  W. 
1177;  Petz  v.  Hoffman,  149  Mo.  App. 
153,  130  S.  W.  98;  Crist  t.  Smith,  66 
Mo.  App.  398.  See  Hyatte  v.  Wheeler, 
101  Mo.  App.  357,  73  S.  W.  1100; 
Moulder  v.  Anderson,  63  Mo.  App.  34; 
Moore  v.  Damon,  4  Mo.  App.  ifl. 
Mont.— State  r.  Napton,  24  Mont.  450, 
62  Pac.  686.  Neb.— People 's  B.  &  L. 
Assn.  V.  Cook,  63  Neb.  437,  88  N.  W. 
763;  School  District  No.  6  v.  Traver, 
43  Neb.  524,  61  N.  W.  720;  Johnston 
V.  Payton,  1  Neb.  (Unof.)  598,  95  N. 
W.  777.  And  see  Bell  v.  White  Lake 
Lumb.  Co.,  21  Neb.  525,  32  N.  W.  561. 
N.  D. — Deardoff  v.  Thorstensen,  16  N. 
D.  355,  113  N.  W.  616;  Lough  r.  White, 
14  N.  D.  353,  104  N.  W.  518;  Richard- 
son V.  Campbell,  9  N.  D.  100,  81  N. 
W.  31.  Okla. — Washburn  v.  Delaney, 
30  Okla.  789,  120  Pac.  620.  See  Rob- 
erts V.  Converse,  44  Okla.  552,  145 
Pac.  774;  Chicago,  R.  L  &  P.  R.  Co.  f. 
Moore,  34  Okla.  199,  124  Pac.  989; 
Hampton  v.  Johnson,  31  Okla.  770,  123 
Pac.  1067.  Ore. — Nicholson  t.  Newton, 
71  Ore.  387,  142  Pac.  614  (though  time 
of  execution  is  immaterial) ;  Odell  v. 
Gotfrey,  13  Ore.  466,  11  Pac.  190; 
Strang  v.  Keith,  1  Ore.  312,  require- 
ment is  jurisdictional.  Pa. — Beerbower 
r  Furry,  1  Chest.  Co.  369.  S.  D. 
Brown  v.  Chicago,  M.  Sc  St.  P.  Ry.  Co., 
10   S.    D.    633,   75   N.    W.  198,   66   Am. 
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thf^  ])ond  within  a  reasonable  time  after  giving  notice  of  appeal  is 
sufTieient.^^  though  it  must  be  filed,  in  any  event,  within  the  time  al- 
lowed by  law 'for  taking  the  appeal.^^ 

While  an  undertaking  on  appeal  may  be  executed  before  the  trial 
of  the  case,^*  it  cannot  be  filed  before  the  tiling  of  the  notice  of 
appeal."*^  Nor  will  the  appellate  court  permit  a  proper  undertaking  to 
be  filed  for  the  first  time  in  that  court, ^'^  unless  the  party  lost  his 


St.  Rep.  730;  Smith  v.  Coffin,  9  S.  D. 
r)02,  70  N.  W.  636;  Rudolph  v.  Herman, 
2  S.  D.  399,  5U  N.  W.  83?..  Tex.— Maw- 
ther  V.  Crozier  &  Co.,  50  Tex.  153; 
Lane  r.  Doak,  48  Tex.  227;  Bond  v. 
Rintleman,  24  Tex.  Civ.  App.  298,  59 
S.  W.  48;  Con  ally  v.  Gambull,  1  White 
&  W.  Civ.  Cas.  §90.  Utah.— Hoflfman 
V.  Lewis,  31  Utah  179,  87  Pac.  167; 
Pratt  V.  Jarvis,  8  Utah  5,  28  Pac.  869. 
Vt.— Webb  V.  Hopkinson,  10  Vt.  544. 
Wis. — Pelton  v.  Blooming  Grove,  3  Wis. 
MIO;  Clark  v.  Bowers,  2  Wis.  123.  Wyo. 
Eggart  V.  Dunning,  15  Wyo.  487,  89 
Pac.  1022. 

See  also  U.  S. — Billingsley  v.  Bell. 
Hempst.  24,  30  Fed.  Cas.  No.  18,237. 
N.  J. — Stevens  c  Seudder,  5  N.  J.  L. 
503.  Pa.— McTlhaney  v.  Holland,  llj. 
Pa.    634,   5    Atl.    731. 

[a]  The  court  cannot  extend  the 
time  for  filing  the  bond.  McCracken 
V.  Superior  Court,  86  Cal.  74,  24  Pac. 
845;  Schrot  v.  Schoenfeld,  23  App.  Cas. 
(D.   C.)    421. 

[b]  When  the  bond  Is  transmitted 
by  mail  to  the  justice,  it  is  not  suffi- 
cient unless  it  reaches  its  destination 
within  the  time  allowed  by  law  for  fil- 
ing it.  Broussard  r.  Brandenberg,  8 
Ga.  App.  795,  70  S.  E.  159.  And  see 
generally  8  Standaed  Proc.  977  et  seq. 

[c]  The  entry  by  the  justice  on  his 
docket  of  the  filing  of  the  bond  after 
the  time  for  filing  will  not  prejudice 
appellant  when  the  bond  was  actually 
filed  in  time.  Struber  v.  Rohlfs,  36 
Kan.  202,  12  Pac.  830. 

|d]  Parol  evidence  may  be  admit- 
ted as  affirmative  proof  that  the  bond 
Avas  filed  with  the  justice  within  the 
time  allowed.  Southern  Rwy.  Co.  v. 
Empire  P.  &  B.  Co.,  120  Ga.  43,  47  S. 
E.  542;  Huzza  f.  Clark,  102  Ga.  579, 
27  S.  E.  677;  Norrell  v.  Morrison,  99 
Ga.  317,  25  S.  E.  700;  Staton  v.  Ex- 
change Bank  of  Rome,  14  Ga.  App.  7, 
80  S.  E.  23;  Brooks  v.  Acker  (Tex. 
Civ.  App.),  60  S.  W.  800;  St.  Louis, 
I.  M.  &  S.  Rv.  Co.  r.  Turner,  3  Wills. 
Civ.  Cas.   (Tex.)    §341. 

[e]     No  presumption  (1)  arises  that 


the  bond  was  filed  in  time  from  the 
recital  therein  as  to  the  date  of  execu- 
tion of  the  bond  (Staton  r.  Exchange 
Bank  of  Rome,  14  Ga.  App.  7,  80  S. 
E  23);  (2)  but  if  the  bond  be  properly 
approved  the  filing  of  it  will  be  pre- 
sumed. Whitman  Agr.  Co.  f.  Voss,  2 
Wills.  Civ.  Cas.   (Tex.)    §§548,  551. 

ff]  When  the  bond  was  executed  in 
due  time,  the  fact  that  it  through  er- 
ror bears  a  date  subsequent  to  the  time 
within  which  it  must  be  filed  is  imma- 
terial.    Pcarce   v.  Myers,  3  Mo.  31. 

Proceedings  upon  failure  to  file  bond 
within  required  time,  see  infra,  IV,  B, 
6,    e,    (VI). 

32.  Spencer  v.  Broughton,  77  Conn. 
38,  58  Atl.  236;  Chesebro  v.  Babcock,  59 
Conn.   213,   22   Atl.    145. 

33.  Ariz. — Territory  r.  Doan,  7  Ariz. 
89,  60  Pac.  893.  Idaho.— Perkins  v. 
Bridge,  10  Idaho  189,  77  Pac.  329.  Mo. 
Moore  v.  Damon,  4  Mo.  App.  111.  S.  D. 
Barber  v.  .Tohnson,  4  S.  D.  528,  57  N. 
W.  225;  Rudolph  v.  Herman,  2  S.  D. 
399,  50  N.  W.  833.  Tenn.— Howard  v. 
Long,  3   Lea  207. 

But  see  Wvmau  v.  Newland,  105  Me. 
260,   74   Atl.  "195. 

34.  See  i7ifra,  IV,  B,  6,  e,  (IV),  (A). 

35.  Dillon  V.  Superior  Court,  24  Cal. 
App.  760,  142  Pac.  503;  Goodman  v. 
Superior  Court,  19  Cal.  App.  457,  126 
Pac.  185,  if  filed  prematurely  the  court 
fails  to  acquire  jurisdiction. 

As  to  notice  of  appeal,  see  supra,  IV, 
B,  6,  c,   (II). 

36.  Schrot  r.  Schoenfeld,  23  App. 
Cas.  (D.  C.)  421.  See  Hines  v.  Inter- 
national Harvester  Co.,  7  Ga.  App. 
364,  66  S.  E.  989.  But  see  Davis  v. 
Marra,  1  Chest.  Co.  (Pa.)  328,  holding 
that  where  an  appeal  was  allowed  with- 
out bond,  appellant  claiming  right  of 
appeal  without  bond,  being  a  free- 
holder, the  appellate  court  may  after 
the  time  for  filing  bond  has  elapsed, 
permit  a  bond  to  be  filed.  See  also 
RedhefPer  r.  Fitler,  7  Phila.  (Pa.)  338; 
Eishburn  v.  Schipler,  2  Pears.  (Pa.) 
523. 
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right  to  file  the  bond  in  due  time  through  some  excusable  mistake  or 
accident. ^'^ 

(2.)  Computing  Time.  —  The  time  within  which  the  bond  is  required 
to  be  filed  is  sometimes  calculated  from  the  date  of  the  entry  of  the 
particular  judgment  appealed  from  f^  but  if  a  motion  for  a  new  trial 
is  made,  the  time  is  calculated  from  the  date  of  overruling  the  motion, 
rather  than  the  date  of  entry  of  judgment.^®  It  is  sometimes  necessary 
to  file  the  appeal  bond  at  the  time  of  filing  the  notice  of  appeal,^" 
or  within  a  specified  time  thereafter.*^  When  the  last  day  to  file  an 
undertaking  is  a  Sunday  or  a  holiday,  it  must  be  filed  on  the  pre- 
ceding day.*^ 

(C.)  Service  of  Undertaking  or  Notice  of  Filing. — Under  some  stat- 
utes it  is  necessary  that  the  undertaking  be  served*^  on  the  adverse 


37.  Richardson  v.  Debnam,  75  N.  C. 
890.  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27   S.  D.  589,   132  N.  W.   278. 

38.  See  Schrot  v.  Schoenfield,  2.3 
App.  Cas.  (D.  C.)  421;  Dale  v.  Lavigne, 
31   Mich.  149. 

[a]  The  date  of  the  docket  entry 
by  the  justice  fixes  the  time,  rather 
than  date  of  full  entry.  Bishop  v.  Lin- 
coln Baseball  Club,  98  Neb.  558,  153 
N.  W.  586;  San  Antonio  &  A.  P.  Ey. 
Co  V.  Thigpen  (Tex.  Civ.  App.),  57  S, 
W.  66.  Compare  Mclver  v.  Mcintosh, 
IG  Tex.  Civ.   App.  581,  30  S.  W.  1086. 

[b]  Reopened  Case. — Where  a  judg- 
ment was  rendered  by  the  justice  who 
subsequ'intly  opened  the  same  on  mo- 
tion, and  thereafter  when  the  case 
came  on  for  trial  attempted  to  rescind 
his  former  action,  and  reinstate  his 
former  judgment,  the  time  to  file  the 
appeal  bond  is  calculated  from  the  final 
(irder  rescinding  his  order  vacating  the 
.iudgment  and  reinstating  the  former 
judgment  and  not  from  the  date  of  the 
first  entry  of  judgment.  Davis  v.  Nor- 
ton, 36  Okla.  505^  129  Pac.  750. 

39.  Conner  v.  Lowey  (Tex.  Civ. 
App.),  149  S.  W.  199;  Gottlich  v.  Greg- 
ory (Tex.  Civ.  App.),  132  S.  W.  843; 
Woldert  v.  Boonville  Elevator  Co.,  42 
Tex.  Civ.  App.  524,  94  S.  W.  108;  Will- 
iams r.  Sims  (Tex.  App.),  16  S.  W.  786, 
4  Wills.  Civ.  Cas.  §151;  Grant  v.  Fowzes 
Bros.,   3  Wills.  Civ.  Cas.   §105. 

[a]  If  the  motion  for  a  new  trial 
is  not  acted  on  within  ten  days  after 
the  rendition  of  the  judgment  the  mo- 
tion is  considered  overruled  on  the 
tenth  day  after  judgment,  and  in  such 
case  a  party  has  ten  days  thereafter 
within  which  to  file  his  appeal  bond. 
Jackson   v.   J.   A.   Coates   &   Son    (Tex. 


Civ.  App.),  43  S.  W.  24;  Grant  V. 
Fowzes  Bros.,  3  Wills.  Civ.  Cas.  (Tex.) 
§105. 

[b]  When  motion  for  new  trial  is 
filed  after  adjournment  of  the  justice 's 
court  for  the  term,  the  time  is  not  ex- 
tended. Gulf,  H.  &  S.  A.  Ry.  Co.  v. 
Scott   (Tex.  Civ.  App.),  115  S.  W.  870. 

40.  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27  S.  D.  589,  132  N.  W.  278,  this 
is  necessary  in  order  to  give  respond- 
ent his  full  time  to  except  to  the  sure- 
ties upon  the  bond.  See  generally  the 
title  ' '  Undertakings. ' ' 

41.  Cal. — Rigby  v.  Superior  Court, 
162  Cal.  334,  122  Pac.  958.  See  Hall 
V.  Superior  Court,  68  Cal.  24,  8  Pac. 
509;  s.  c,  71  Cal.  550,  12  Pac.  672. 
Nev. — State  ex  rel.  Jones  v.  Brown,  30 
Nev.  495,  98  Pac.  871.  N.  D.— Wilson 
V.  Atlantic  Elevator  Co.,  12  N.  D.  402, 
97  N.  W.  535. 

42.  Dale  v.  Lavigne,  31  Mich.  149. 
Compare  Monell  v.  Terwilliger,  8  Neb. 
360,  1  N.  W.  246.  See  generally  the 
title  "Sunday  and  Holidays." 

[a]  When  Saturday  is  the  last  day 
for  filing  an  undertaking  on  appeal, 
and  such  day  is  a  holiday  from  12  noon, 
an  undertaking  filed  the  following  Mon- 
dav  is  too  late.  Starr  v.  Superior 
Court,  23  Cal.  App.  670,  139  Pac.  241. 

43.  See  the  statutes,  and  Lough  v. 
White,  14  N.  D.  353,  104  N.  W.  518; 
Eldridge  r.  Knight,  11  N.  D.  552,  93 
N.  W.  860;  Richardson  v.  Campbell,  9 
N.  D.  100,  81  N.  W.  31;  Aldrich  v. 
Public  Opinion  Pub.  Co.,  27  S.  D.  589, 
132  N.  W.  278,  284.  Compare  Byrne  v. 
Ochsner  Hdw.  Co.,  29  S.  D.  546,  137 
N.  W.  54. 

[a]  The  undertaking  must  be  served 
with  the  notice  of  appeal.     Richardson 
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party;  and  notice  of  the  filings  of  suoh  bond  is  also  required  in  most 
jurisdictions.** 

(III.)  Parties  to  Undertaking,  —  (A.)  Generally. — The  obligor  in  a 
bond  or  undertaking  on  appeal  is  usually  the  appellant  or  appellants 
or  his  or  their  agents  or  attorneys.*^  The  bond  should  be  made  pay- 
able to  all  parties  adversely  interested  to  the  appellant.*^    A  bond  that 


V.  Campbell,  9  N.  D.  100,  81  N.  W.  31; 
AHrich  c.  Public  Opinion  Pub.  Co.,  27 
S  D.  589,  132  N.  W.  278;  Morrison  v. 
O'Brien,  17  S.  D.  372,  97  N.  W.  2.  But 
see  "Wilson  v.  Atlantic  Elevator  Co., 
12  N.  D.  402,  97  N.  W.  535.  As  to 
service  of  notice  of  appeal,  see  supra, 
IV,  E,  6,  c,  (II),  (C). 

[a]  In  South  Dakota  when  service 
cannot  be  made  within  the  state,  the 
court  may  prescribe  a  mode  for  serv- 
ing the  same.  Aldrich  v.  Public  Opin- 
ion Pub.  Co.,  27  8.  D.  589,  132  N.  W. 
278. 

44.  See  the  statutes,  and  Cal. — Rig- 
by  V.  Superior  Court,  162  Cal.  334,  122 
Pac.  958;  Golden  Gate  Tile  Co.  v.  Su- 
perior Court,  159  Cal.  474,  114  Pac. 
978;  Jeffries  Co.  v.  Superior  Court,  13 
Cal.  App.  193,  109  Pac.  147,  but  such 
notice  is  not  jurisdictional.  N.  D. — El- 
dridge  ;;.  Knight,  11  N.  D.  552,  93  N. 
W.  8fi0.  Utah.— State  ex  rel.  Walton  v. 
Third  .Judicial  District  Court,  36  Utah 
502,  105  Pac.  105;  State  ex  rel.  Peart 
t.  District  Court,  32  Utah  418,  91  Pac. 
133;  Hoffman  v.  Lewis,  31  Utah  179, 
87  Pac.   167. 

But  see  Washburn  V.  Delaney,  30 
Okla.  789,  120  Pac.  620. 

[a]  If  no  notice  of  filing  be  given, 
the  filing  of  the  undertaking  must  be 
regarded  as  uo  undertaking,  the  ap- 
peal ineft'ectual  and  the  appellate  court 
■without  jurisdiction.  State  ex  rel.  Wal- 
ton V.  Third  Judicial  District  Court,  36 
Utah  502,  105  Pac.  105;  State  ex  rel. 
Peart  v.  District  Court,  32  Utah  418, 
91   Pac.   133. 

[b]  Notice  of  intention  to  file  an 
undertaking,  is  not  sufficient  as  a  no- 
tice of  filing  of  the  undertaking.  State 
ex  rel.  Peart  v.  Third  Judicial  Dist. 
Court,  32  Utah  418,  91   Pac.   133. 

[c]  When  a  cash  deposit  is  made 
in  lieu  of  a  bond,  notice  of  the  making 
of  such  deposit  must  be  served  with 
the  notice  of  appeal.  Eldridge  f. 
Knight,  11  N.  D.  552,  93  N.  W.  860. 

Id]  Conclusiveness  o  f  Becord. 
"The  giving  of  a  notice  of  the  filing 
of  the  undertaking  being  a  prerequisite, 
the   court   must   look  to   the  transcript 


cf  the  record  as  transmitted  to  it  to 
ascertain  such  fact,  and  unless  the 
record,  as  transmitted  to  the  court  dis- 
closes that  notice  of  such  filing  was 
given,  the  court  is  without  jurisdiction 
to  proceed."  Affidavits  or  other  evi- 
dence de  hors  the  record  cannot  be  re- 
ceived. State  ex  rel.  Walton  v.  Third 
Judicial  Dist.  Court,  36  Utah  502,  105 
Pac.  105;  State  ex  rel.  Snell  v.  District 
Court,   36  Utah   267,   103  Pac.  261. 

45.  See  the  cases  cited  mfra,  this 
note, 

[a]  Party  to  Action. — A  bond  en- 
tered into  by  a  principal  who  is  not  a 
j^arty  to  the  action  is  insufficient. 
State  V.  Hammond,  92  Mo.  App.  231. 

[b]  Person  for  Use  of  Whom  Suit  • 
Brought. — Where  the  statute  permits  a 
party,  his  agent  or  attorney  to  enter 
into  the  recognizance,  it  may  be  en- 
tered into  by  the  person  for  whose  use 
the  suit  was  brought.  Wilson  v.  Davis, 
1   Mich.   156. 

[c]  The  names  of  all  the  obligors 
should  be  recited  in  the  body  of  the 
undertaking.  Adams  v.  Wilson,  10  Mo. 
341. 

[d]  Where  the  name  of  the  obligor 
is  omitted,  a  bond,  though  signed  by  a 
person,  is  insufficient  unless  by  some 
expression  the  party  signing  is  con- 
nected with  the  obligation.  See  Wile 
r.  Koch,  54  Ohio  St.  608,  44  N.  E.  236. 

[e]  When  the  names  of  part  of  the 
obligors  only  are  recited,  the  bond  will 
be  obligatory  upon  them  alone,  al- 
though signed  by  others.  Adams  v. 
Wilson,    10    Mo.   341. 

Parties  to  appeal,  see  supra,  IV,  B,  4. 

46.  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620:  Friedman  v.  Dockery 
(Tex.  Civ.  App.),  34  S.  W.  766;  Pack- 
enius  v.  Petri  (Tex.  Civ.  App.),  29  S. 
W.    1095. 

[a]  When  a  judgment  is  transferred 
to  third  persons  before  an  appeal  ia 
taken,  an  appeal  bond  thereafter  made 
to  the  plaintiff  instead  of  the  trans- 
ferees of  the  judgment  is  sufficient. 
Wells-Fargo  Express  Co.  v.  Holliday 
(Tex.  Civ.  App.),  23   S.  W.  91. 

[b]  When    one    of   several   defend- 
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fails  to  name  an  obligee,*^  or  the  proper  obligees,  is  fatally  defective.*^ 
No  formality  of  statement  is  required,  however.^^ 

(B.)    Sureties.— (1.)    J/i  Genera?.  ^  Some    statutes   require    that    the 
bond  be  executed  by  the  party  or  one  of  the  parties  appealing,  and 


ants  appeals,  it  is  not  necessary  that 
liis  co-defendants  be  named  as  obligees, 
when  such  co-defendants  are  not  ad- 
versely interested.  Lewellyn  v.  Ellis, 
102  Tex.  297,  116  S.  W.  42;  Wandelohr 
r.  Rainey,  100  Tex.  471,  100  S.  W.  1155; 
Slavton  &  do.  r.  Horsey,  97  Tex.  341, 
78  S.  W.  919,  79  S.  W.  1086;  French 
Piano  &  O.  Co.  r.  Mears,  37  Tex.  Civ. 
App.  179,  83  S.  W.  401;  Houston  &  T. 
C.  R.  Co.  V.  Ivy,  36  Tex.  Civ.  App. 
452,  82  S.  W.  195;  Cross  v.  Moores 
(Tex.  Civ.  App.),  55  S.  W.  373;  Ballard 
t.  Coker  (Tex.  Civ.  App.),  49  S.  W 
921.  But  see  Coekrill  r.  Eason  (Tex. 
Civ.  App.),  26  S.  W.  4G4. 

|"c]  When  the  statute  requires  that 
the  bond  be  payable  to  the  appellee,  it 
means  the  party  who  has  an  interest 
adverse  to  setting  aside  the  judgment, 
and  may  include  a  co-defendant  as  well 
as  the  plaintiff.  Hall  Music  Co.  v.  Hall 
(Tex.  Civ.  App.),  120  S.  W.  904.  See 
Slavton  &  Co.  v.  Horsev,  97  Tex.  341, 
78  S.  W.  919. 

[d]  The  condition  need  not  in  terms 
provide  that  the  surety  will  pay  to 
the  "adverse  party"  the  sum  stated, 
l>rovided  the  undertaking  substantially 
complies  with  the  statute.  Job  r.  Har- 
lan,  13   Ohio   St.  485. 

[e]  When  in  an  action  of  conver- 
sion the  action  is  dismissed  as  to  the 
f-;heriff,  but  judgmeut  is  rendered 
against  the  defendants  who  bought  at 
the  execution  sale,  and  an  appeal  is 
taken  by  them,  the  sheriff  need  not  be 
named  as  one  of  the  obligees  in  the 
appeal  bond.  Jackson  v.  Owen  (Tex. 
Civ.  App.),  46  S.  \V.  664. 

ff]  In  an  action  between  private 
parties  an  undertaking  to  the  people 
of  the  state  is  insufficient.  Italian- 
Swiss  Agr.  Colonv  v.  Bartagnolli,  9 
Wyo.    204,    61    Pac"  1020. 

[gl  An  undertaking  to  the  state 
treasurer,  when  the  statute  requires 
that  it  be  to  the  county  treasurer,  is 
invalid.     Calef  r.  Phelps,  25  Conn.  114. 

[h]  Who  May  Object  to  Bond. 
"Where  judgment  was  rendered  against 
two  defendants,  one  of  whom  appeals, 
giving  a  bond  payable  only  to  plain- 
tiff, no  objection  to  the  bond  not  be- 
ing  also    payable   to    the    co-defendant 
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can  be  made  by  plaintiff  when  such 
co-defendant  waives  objection  to  the 
bond.  Houston,  E.'  &  W.  T.  Ry.  Co.  v. 
Carroll.  14  Tex.  Civ.  App.  393,  37  S. 
W.   875. 

47.  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620.  See  Roberts  v.  Con- 
verse, 44  Okla.  552,   145  Pac.   774. 

4B.  la. — Sutton  v.  Bower,  124  Iowa 
58,  99  N.  W.  104.  Mo.— Smith  v.  Kee- 
nan,  14  Mo.  529;  Price  v.  Halsed,  3  Mo. 
461 ;  State  );.  Garnett  Min.  Co.,  169  Mo. 
App.  79.  154  S.  W.  168.  Tex.— Hub- 
bert  V.  Texas  Central  R.  R.  Co.,  24  Tex. 
Civ.  App.  432,  59  S.  W.  292  (naming 
J.  T.  Hubbert  instead  of  T.  J.  Hub- 
bert);  Snow  v.  Eastham  (Tex.  Civ. 
App.),  46  S.  W.  866.  But  see  Mis- 
souri. K.  &  T.  Ry.  Co.  V.  Mostv,  8  Tex. 
Civ.  App.  330,  27  S.  W.  1057,  that  this 
is  not  a  jurisdictional  defect,  and  may 
be  waived  by  laches. 

[a]  A  bond  payable  to  the  proper 
obligee  is  not  defective  because  there 
is  added  a  clause  "or  to  their  certain 
attorney,  executors  or  administrators 
or  assigns."  Brazoria  v.  Grand  Rapids 
School-Furn.  Co.  (Tex.  Civ.  App.),  43 
S.  W.  900;  San  Antonio  &  A.  P.  R.  Co. 
V.  Addison,  26  Tex.  Civ.  App.  628,  65 
S.  W.  38.  Contra  Nones  r.  McGregor 
(Tex.   Civ.   App.),   35   S.   W.   1083. 

[b]  Payable  to  Firm. — A  bond  or 
undertaking  is  not  insuflScient  because 
it  was  made  payable  to  a  firm.  Sulli- 
van &  Co.  V.  McFarland,  1  White  &  W. 
Civ.  Cas.   (Tex.)   §1198. 

[c]  Effect  of  Misnomer. — A  bond 
payable  to  the  "Edgeworth  Distilling 
Company"  is  not  sufficient,  when  the 
judgment  was  recovered  by  the  "Edge- 
wood  Distilling  Company. ' '  Houston 
Tee  &  Brew.  Co.  v.  Edgewood  Distill- 
ing Ce.  (Tex.  Civ.  App.),  63  S.  W. 
1075.  Compare  Wandelohr  v.  Rainey, 
100  Tex.  471,  100  S.  W.   1155. 

49.  Kan.— Kirtley  v.  Tuthill,  9  Kan. 
App.  452,  60  Pac.  662.  Ohio.— Job  v. 
Harlan,  13  Ohio  St.  485.  Okla.— Uni- 
ted States  Fidelity  &  Guaranty  Co.  v. 
Hansen.  36  Okla.  459,  129  Pac.  60,  Ann. 
Cas.   1915  A,  402. 

Requisites  and  sufficiency  of  bond 
generally,  gee  infra,  IV,  B,  6,  e,  (IV). 
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also  a  surety.^"  Others  require  sureties,^^  in  which  case  a  bond  signed 
by  one  surety  is  insufficient.^-  The  appellant  cannot  ordinarily  be- 
come surety  on  the  bond.^^  Persons  who  were  sureties  on  bonds  filed 
in  the  justice's  court  are  not  disqualified  from  becoming  sureties  on 
the  appeal  bond,^*  unless  such  persons  are  bound  by  the  judgment 
against  his  principal.^^  A  defendant  against  whom  no  judgment  is 
rendered  may  be  a  surety  on  an  undertaking  on  an  appeal  by  his  co- 
defendant.^®  "When  by  court  rule  an  attorney  is  prohibited  from 
becoming  a  surety  on  the  bond,  a  bond  executed  by  an  attorney 
as  surety  is  nevertheless  sufficient. ^'^  Residence  in  the  county  is  not 
a  qualification  demanded  of  a  surety,^^  unless  expressly  required  by 
statute.^" 

(2.)    Justification  of.^o  —  Justification   of   the   surety    or    sureties    is 


50.  See  the  statutes,  and  Ex  parte 
Brooks,  7  Cow.  (N.  Y.)  428.  Compare 
People  V.  .Judges   of  Dutchess  County, 

5  Cow.    (N.   Y.)    34. 

51.  See  the  statutes. 

52.  D'.  C, — Dowling  v.  Buckley,  27 
App.  Cas.  205.  N.  H. — Gilman  v.  Bart- 
lett,  20  N.  H.  168.  Okla. — Brickner  v. 
Sporleder,  3  Okla.  561,  41  Pac.  726, 
statute  is  mandatory.  S.  D. — Smith  v. 
Gale,  13  S.  D.  162,  82  N.  W.  385. 

Compare  Kichardson  v.  National  Bank 
of  Wilmington,  6  Penne.  (Del.)  385, 
67   Atl.   157. 

[a]  Unless  Waived. — Far  nam  v. 
Davis,   32   N.  H.   302. 

Amendment  by  adding  additional 
sureties,  see  infra,  IV,  B,  6,  e,  (VI), 
(B). 

53.  See  Bradway  r.  Clipper,  1  White 

6  W.  Civ.  Cas.  (Tex.)  §306;  Cheney  v. 
McLellan,  43  Vt.  157.  But  see  People 
ex  rel.  Detroit  &  Birmingham  P.  R.  R. 
Co.  V.  Judge  of  Wayne  Circuit,  27 
Mich.  303,  based  on  a  statute  allow- 
ing a  party  to  become  a  surety.  Com- 
pare Andrews  v.  Beane,  15  R.  I.  451, 
8  Atl.  540. 

[a]  When  husband  and  "wife  are 
both  defendants  in  the  justice  court 
and  both  are  named  as  appellants  in 
the  notice  of  appeal  and  undertaking, 
the  wife  is  not  a  competent  surety  al- 
though it  be  claimed  that  she  is  not 
interested  in  the  judgment.  Keefe  v. 
Superior  Court,  23  Cal.  App.  750,  139 
Pac.  899. 

54.  Saylor  v.  Marx,  56  Tex.  90; 
Trammell  v.  Trammell,  15  Tex.  291; 
Nabors  v.  McQuigg  (Tex.  Civ.  App.), 
52  S.  W.  637;  Witten  v.  Caspary,  4 
Wills.  Civ.  Cas.  §190,  15  S.  W.  47.  But 
see  McGarrity  &  Co.  v.  Thomas,  9  Ga. 
App.  606,  71  S.  E.  948. 


[a]  A  surety  on  a  claim  bond  who 
is  not  a  party  to  the  appeal  may  be- 
come a  surety  on  the  appeal  bond. 
People  V.  Rodgers,  11  Tex.  Civ.  App. 
447,  32  S.  W.  798.  See  also  Samp.son 
r.  Solinsky,  75  Tex.  663,  13  S.  W.  67; 
Trammell  v.  Trammell,  15  Tex.  291. 

55.  Osborne  v.  Hughes,  93  Ga.  445, 
21  S.  E.  65  (surety  on  replevy  bond 
given  by  defendant  in  a  distress  war- 
rant); Hines  v.  International  Harves- 
ter Co.,  7  Ga.  App.  364,  66  S.  E.  989, 
sole  surety  on  a  bond  for  a  purchase 
money  attachment  cannot  become  sure- 
ty on  an  appeal  bond  in  the  attachment 
case. 

[a]  A  surety  on  a  damage  bond 
given  on  a  third  party  claim  and  on 
the  forthcoming  bond  in  the  claim  ease, 
cannot  become  surety  on  an  appeal 
bond,  which  appeal  is  entered  by  the 
claimant.  Napier  ;;.  Woodall,  118  Ga. 
830,  45   S.   E.  684. 

56.  Baumbach  v.  Cook,  2  Wills.  Civ. 
Cas.   (Tex.)    §100. 

57.  Ohio  &  Mississippi  R.  Co.  v. 
Hardy,  64  Ind.  454,  attorney  probably 
guilty  of  contempt  of  court.  But  see 
towle  V.  Bradley,  2  S.  D.  472,  50  N. 
W.   1057. 

fa]  In  New  York  the  general  court 
rule  prohibiting  attorneys  from  becom- 
ing surety  does  not  apply  to  appeals 
from  justice's  courts.  Lawler  v.  Van 
Aernam,  22   Alb.  L.   J.    (N.  Y.)    156. 

58.  Chicago,  K.  &  N.  Ry.  Co.  v. 
Marshall,  47  Kan.  614,  28  "Pac.  701 
(residence  in  the  state  is  required); 
Fuerman  v.  Ruchle  (Tex.  App.),  16  S. 
W.  536,  4  Wills.   Civ.   Cas.   §81. 

59.  Jenkins  v.  Emery,  2  Wyo.  58. 

60.  As   to   justification   of   sureties 

Vol.  XVIII 


244 


JUSTICES  OF  THE  PEACE 


sometimes  required  before  the  approval  of  a  bond  or  other  under- 
taking on  appeal."  The  statutes,  however,  usually  require  justification 
of  sureties  only  after  notice  of  exception  to  their  sufficiency  has  been 
filed,  and  where  required,  also  served  upon  the  party  appealing.^^ 
Such  notice  must  be  given  within  the  time  limited  in  the  statute;"' 
and  when  given,  failure  of  the  sureties  to  justify  within  the  time  lim- 
ited  therefor  renders  the  bond   or  undertaking  ineffectual   for   any 

[c]  Justification  of  Surety  Com- 
pany.— When  exceptions  to  the  under- 
taking are  filed,  a  surety  company  who 
is  suretv  on  a  bond  must  justify.  Lib- 
by  V.  Spokane  Vallev  L.  &  W.  Co.,  15 
Idaho  4(37,  98  Pac.   715. 

[d]  Service  of  Notice  of  Exception. 
Though  the  statute  may  not  in  terms 
provide  for  service  of  notice  of  the 
filing  of  an  exception  to  sureties,  pro- 
fessional courtesy  and  the  better  prac- 
tice require  such  notice  to  be  served. 
Budd  f.  Superior  Court,  14  Cal.  App. 
256,  111  Pac.  628;  Holcomb  v.  Eeed, 
5  Idaho  60,  46  Pac.  1019.  Compare 
Rubenstiue  v.  Superior  Court,  18  Cal. 
App.    128,    122    Pac.   820. 

[e]  When  the  notice  of  exception  to 
sureties  is  served  by  mail  the  affidavit 
of  service  must  show  that  the  attor- 
neys on  whom  notice  is  so  served  re- 
sides or  has  his  office  in  a  different 
place  from  the  other  attorney  and  that 
there  is  regular  mail  communication 
between  the  two  places.  Rubenstine 
r.  Superior  Court,  18  Cal.  App.  128,  122 
Pac.  820.  See  generally  the  title 
"Service  of  Process  and  Papers." 

[f]  Persons  To  Be  Served. — An  at- 
torney who  appears  for  a  party  in  a 
case  pending  before  a  justice  is  the 
proper  person  on  whom  notice  requir- 
ing the  sureties  to  justify  is  to  be 
given.  Cummings  v.  Forsman,  6  Pa. 
194. 

63.  Rigby  v.  Superior  Court,  162  Cal. 
334,  122  Pac.  958  (within  five  days 
after  filing  undertaking) ;  Golden  Gate 
Tile  Co.  r.  Superior  Court,  159  Cal.  474 
114  Pac.  978;  Wirdin  v.  Superior  Court 
17  Cal.  App.  93,  118  Pac.  550;  In  re 
Blake,  17  Cal.  App.  51,  118  Pac.  448 
Rauer's  Law  &  C.  Co.  r.  Superior  Court 
10  Cal.  App.  423,  102  Pac.  547;  Hoff 
man  v.  Lewis,  31  Utah  179,  87  Pac 
167;  Pratt  v.  Jarvis,  8  Utah  5,  28  Pac 
869. 

fa]  In  tlie  absence  of  statute  the 
justice  may  allow  time  for  exception 
and  justification.  Smith  v.  Steel,  1 
Ashm.  (Pa.)  80;  Dickinson  v.  McGuire, 
1  Ashm.   (Pa.)   47. 
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generally,   see   the   title    "Justification 
of  Sureties." 

61.  See  the  statutes,  and  Lane  v. 
Goldsmith,  23  Iowa  240;  Pelton  v. 
Blooming  Grove,  3  Wis.  310.  See  also 
Clark  f.  Bowers,  2   Wis.   123. 

62.  See  the  statutes,  and  the  fol- 
lowing: Cal. — Moffat  v.  Greenwalt,  90 
Cal.  368,  27  Pac.  296;  McCracken  r. 
Superior  Court,  86  Cal.  74,  24  Pac.  845; 
Dutertre  v.  Superior  Court,  84  Cal. 
535,  24  Pac.  284;  Dillon  v.  Superior 
Court,  24  Cal.  App.  760,  142  Pac.  503; 
Budd  r.  Superior  Court,  14  Cal.  App. 
256,  111  Pac.  628;  .Jeffries  Co.  f.  Su- 
perior Court,  13  Cal.  App.  193,  109  Pac. 
147;  Crowley  Launch  &  T.  Co.  V.  Su- 
])erior  Court,  JO  Cal.  App.  342,  101  Pac. 
935.  Dak. — Judson  v.  Bulen,  6  Dak, 
70,  50  N.  W.  484.  Idaho. — Perkins  r. 
Bridge,  10  Idaho  189,  77  Pac.  329;  Num- 
bers r.  Rocky  Mt.,  etc.  Tel.  Co.,  7  Idaho 
408,  63  Pac.  831;  Holcomb  v.  Reed,  5 
Idaho  60,  46  Pac.  1019.  Minn.— Betts 
r.  Newman,  91  Minn.  5,  97  N.  W.  371. 
Mont. — Bush  r.  Baker,  46  Mont.  533, 
129  Pac.  550;  Jenkins  v.  Carroll,  42 
Mont.  302,  311,  112  Pac.  1064;  Morin 
V.  Wells,  30  Mont.  76,  75  Pac.  688. 
Ore.— .Jacobs  v.  Oren,  30  Ore.  593,  48 
Pac.  431.  S.  D. — McDonald  v.  Paris, 
9  S.  D.  310,  68  N.  W.  737;  Barber  r. 
Johnson.  4  S.  D.  528,  57  N.  W.  225. 
Utah.— Hoffman  v.  Lewis,  31  Utah  179, 
87  Pac.   167. 

See  also  Dieter  v.  Ragsdale,  120  Ga. 
417,  47  S.  E.  942. 

[a]  When  it  is  sought  to  question 
the  competency  of  the  sureties  to  enter 
into  such  a  contract  notice  of  excep- 
tion to  sureties  is  not  required,  such 
notice  being  necessary  only  when  it  is 
sought  to  be  informed  as  to  their  pe- 
cuniary responsibilitv.  Towle  v.  Brad- 
ley, 2  S.  D.  472,  50  N.  W.  1057. 

[b]  The  affidavits  of  the  sureties 
appended  to  the  undertaking  cannot 
take  the  place  of  the  .iustification  of 
sureties  when  such  justification  is  re- 
quired. Barber  v.  Johnson,  4  S.  D. 
528,  .51  N.  W.  225. 
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purpose,^*  unless  justification  is  thereafter  waived,*'^  or  the  parties 
stipulate  to  an  extension  of  time  for  justifieation,°®  or  the  court  ex- 
tends the  time  thei'efor.*^^  The  sureties  are  usually  required  to  justify 
before  the  justice  trying  the  case  ■,^^  but  justification  of  sureties  may  be 
made  in  some  jurisdictions  before  any  justice  of  the  district  or  town- 
ship or  before  some  other  designated  officer.®®  Notice  of  the  time 
and  place  where  the  sureties  will  justify  is  usually  required.^° 


64.  Cal. — Rigby  v.  Superior  Court, 
]62  Cal.  334,  122  Pac.  958;  Golden 
Gate  Tile  Co.  v.  Superior  Court,  159 
Cal.  474,  114  Pae.  978;  McCracken  v. 
Superior  Court,  86  Cal.  74,  24  Pac.  845; 
Roush  V.  Van  Hagen,  17  Cal.  121;  Dil- 
lon V.  Superior  Court,  24  Cal.  App.  760, 
142  Pac.  503;  Jeffries  Co.  v.  Superior 
Court,  13  Cal.  App.  193,  109  Pac.  147; 
Crowley  Launch  &  T.  Co.  i'.  Superior 
Court,  10  Cal.  App.  342,  101  Pac.  935; 
Lane  v.  Superior  Court,  5  Cal.  App. 
762,  91  Pac.  405.  But  see  Moffat  r, 
Greenwalt,  90  Cal.  368,  27  Pac.  296, 
holding  that  this  provision  is  not  to 
be  construed  as  having  the  effect,  ipso 
facto,  to  vacate  the  appeal  already  com- 
pleted, but  as  giving  the  respondent 
the  right,  if  he  shall  choose  to  avail 
himself  thereof,  to  move  for  its  dis- 
missal upon  the  ground  that  it  has  be- 
come ineffectual.  Idaho. — Perkins  v. 
Bridge,  10  Idaho  189,  77  Pac.  329. 
Minn. — Peterson  r.  Kjellin,  93  Minn. 
422,  101  N.  W.  948.  Mont.— State  r. 
Napton,  24  Mont.  450,  62  Pac.  686. 
N.  Y. — Ross  V.  Markham,  5  Civ.  Proc. 
81.  Okla. — Brickner  v.  Sporleder,  3 
Okla.  561,  41  Pac.  726,  the  sureties 
named  or  other  sureties  in  their  place 
must  appear.  S.  D. — McDonald  v. 
Paris,  9  S.  D.  310,  68  N.  W.  737;  Bar- 
ber r.  Johnson,  4  S.  D.  528,  57  N.  W. 
225.  Utah.— Hoffman  v.  Lewis,  31  Utah 
179,  87  Pac.  167;  Pratt  v.  Jarvis,  8 
Utah  5,  28  Pac.  869,  sureties  named 
in  bond  or  others  in  their  places  must 
then  justifv.  Wash. — Starling  f.  Bur- 
dette,   28   Wash.   261,   68   Pac.   723. 

[a]  It  Is  not  enough  that  the  sure- 
ties are  willing  to  make  the  ordinary 
affidavit  as  to  their  property.  The  ad- 
verse party  has  the  right  to  be  pres- 
ent when  the  sureties  justify  and  cross- 
examine  them.  McDonald  v.  Paris,  9 
S.  D.  310,  68  N.  W.  737. 

65.  Crowley  Launch  &  T.  Co.  v. 
Superior  Court,  10  Cal.  App.  342,  101 
Pac.  935.  See  Snyder  v.  Wooden,  11 
Idaho  150,  81  Pac.  377. 

[a]     The   right  to  require  justifica- 


tion of  sureties  is  a  personal  privilege, 
and  may  therefore  be  waived  by  the 
person  to  whom  the  right  is  accorded, 
either  by  failing  to  except,  or  by  with- 
drawing it  after  he  has  taken  it  and 
given  notice  of  it.  Bush  r.  Baker,  46 
Mont.  535,  545,  129  Pac.  550. 

[b]  But  to  be  effectual  such  waiver 
must  be  prior  to  the  time  when  the 
statute  requires  the  sureties  to  .justify 
or  jurisdiction  of  the  appeal  is  lost. 
Crowley  Launch  &  T.  Co.  v.  Superior 
Court,  10  Cal.  App.  342,  101  Pac.  935. 

66.  Bush  v.  Baker,  46  Mont.  535, 
546,  129  Pac.  550,  stipulation  may  be 
oral  if  no  objection  is  made.  See  Morin 
f.   Wells,  30  Mont.  76,  75  Pac.   688. 

67.  Peterson  v.  Kjellin,  93  Minn, 
422,  101  N.  W.  948;  Eidam  v.  John- 
son, 79  Minn.  249,  82  N.  W.  578. 

68.  See  the  statutes,  and  Pratt  v. 
Jarvis,  8  Utah  5,  28  Pae.  869. 

[a]  Place  of  Justification  of  Sure- 
ties.—  The  justification  of  sureties 
should  be  had  in  the  court  which  has 
possession  of  the  records  of  the  case. 
Bush  V.  Baker,  46  Mont.  535,  129  Pac. 
550;   Cummings  v.  Forsman,  6  Pa.  194. 

69.  See  the  statutes,  and  Werner  v, 
Superior  Court,  161  Cal.  209,  118  Pac. 
709;  Betts  v.  Newman,  91  Minn.  5,  97 
N.  W.  371.  But  see  Budd  v.  Superior 
Court,  14  Cal.  App.  256,  111  Pac.   628. 

70.  See  the  statutes,  and  the  fol- 
lowing: Cal. — McCracken  r.  Superior 
Court,  86  Cal.  74,  24  Pac.  845;  Peters 
V.  Superior  Court,  23  Cal.  App.  Dec. 
95.  Idaho. — Numbers  v.  Rocky  Mt. 
etc.  Tel.  Co.,  7  Idaho  408,  63  Pac. 
381.  Minn. — Betts  v.  Newman,  91  Minn, 
5,  97  N.  W.  371.  S.  D.— McDonald  v. 
Paris,  9  S.  D.  310,  69  N.  W.  737;  Bar- 
ber V.  Johnson,  4  S.  D.  528,  57  N.  W. 
225. 

[a]  The  parties  may  waive  notice 
of  the  time  and  place  of  justification 
of  the  sureties.  See  McDonald  v.  Paris, 
9   S.   D.   31G     68   N.  W.   737. 

[b]  As  tc  sufficiency  of  oral  notice 
of  justification,  see  Judson  v.  Bulen,  6 
Dak.  70,  50  N.  W.  484. 
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Ivew  r-rcties  may  be  offered  within  a  specified  time  after  a  surety 
has  failed  to  justify,  according  to  some/^  but  not  alF^  authorities. 

(IV.)  Eequisites  and  Sufficiency.  —  (A.)  In  General.  —  A  bond  may  be 
sufficient  as  an  appeal  bond,  though  coupled  with  an  invalid  or  in- 
sufficient stay  bond.''^ 

An  undertaking  may  be  executed  before  the  trial  of  the  case,  and 
the  fact  that  it  contained  blanks  which  are  to  be  subsequently  filled  in 
does  not  affect  its  validity.'^* 

(B.)  Formal  Eequlsites.  —  While  a  formal  undertaking  is  not  always 
required,  an  entry  on  the  docket  by  the  justice  signed  by  the  prin- 
cipal and  surety  being  sufficient, ''^  where  the  form  of  the  bond  or 
undertaking  is  fixed  by  statute,  such  form  must  be  substantially^^  fol- 


71.  Betts  V.  Newman,  91  Minn.  5,  97 
N.  W.  371.  See  Eidam  v.  Johnson,  79 
Minn.  249,  82  N.  W.  578;  also  Gobbi 
V.  Eefrano,  33  Ore.  26,  52  Pac.  761. 

72.  Cal. — Keefe  v.  Superior  Court, 
23  Cal.  App.  750,  139  Pac.  899.  Idaho. 
Snyder  v.  Wooden,  11  Idaho  150,  81 
Pac.  377;  Numbers  v.  Rocky  Mt.,  etc. 
Tel.  Co.,  7  Idaho  408,  63  Pac.  381. 
Mont.— State  v.  Napton,  24  Mont.  450, 
62  Pac.  686. 

73.  Cal. — Ward  v.  Superior  Court,  58 
Cal.  519;  Zoller  v.  McDonald,  23  Cal. 
136;  Dobbins  v.  Dollarhide,  15  Cal.  374; 
Mokelumne  Hill  C.  &  Min.  Co.  v. 
Woodbury,  10  Cal.  185;  Cohen  v.  Con- 
nick,  26  Cal.  App.  491,  147  Pac.  479. 
D.  O. — Dowling  r.  Buckley,  27  App.  Cas. 
205.  Idaho.— Edminston  v.  Steele,  12 
Idaho  613,  87  Pac.  677.  Nev.— State 
ex  rel.  Jones  v.  Brown,  30  Nev.  495,  98 
Pac.  871.  S.  D. — Byrne  v.  Ochsner 
Hdw.  Co.,  29  S.  D.  546,  137  N.  W.  54; 
Aultman,  Miller  &  Co.  r.  Nelson,  11  S. 
D.  338,  77  N.  W.  584.  Wash.— Douglas 
V.  Badger  State  Mine,  41  Wash.  266,  83 
Pac.  178,  4  L.  R.  A.  (N.  S.)  197.  But 
see  Beezley  v.  Sessions,  22  Wash.  125, 
60  Pac.  130;  Galloway  v.  Tjossem,  22 
Wash.  103,  60  Pac.  129;  Sumner  v. 
Rogers,  21  Wash.  361,  58  Pac.  214. 

74.  James  v.  Woods,  65  Miss.  528,  5 
So.  106;  Harper  v.  Pierce,  37  Okla. 
457,  132  Pac.  667,  44  L.  R.  A.  (N.  S.) 
1144.  Compare  Byers  v.  Cook,  13  Ore. 
297,  10  Pac.  4]  7. 

[a]  That  an  appeal  bond  was  dated 
prior  to  the  rendition  of  the  judgment 
is  not  material  when  the  date  of  its 
approval  and  filing  was  after  the  ren- 
dition of  the  judgment.  People  v. 
Rodgers,  11  Tex.  Civ.  App.  447,  32  S. 
W.  798.  See  also  Galveston,  H.  &  S. 
A.  R.  Co.  r.  Hodge,  2  Wills.  Civ.  Cas. 
(Tex.),  §619. 
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75.  Ballou  V.  Smith,  29  N.  H.  530. 

76.  Ala.— Orr  v.  Sparkman,  120  Ala. 
9,  23  So.  829.  Ariz.— Territory  v.  Doan, 
7  Ariz.  89,  60  Pac.  893.  Colo.— Zahnen 
r.  Stender,  39  Colo.  457,  89  Pac.  793. 
Del. — Richardson  r.  National  Bank  of 
Wilmington,  6  Penne.  385,  67  Atl.  157. 
Ind.— State  v.  Daly,  175  Ind.  108,  93 
N.  E.  539.  la. — Moore  v.  Manser,  9 
Iowa  47;  The  Lake  of  the  Woods  f. 
Shaw,  2  G.  Gr.  91.  Mo.— Ford  v.  Gray, 
131  Mo.  App.  240,  110  S.  W.  692;  State 
r.  Hammond,  92  Mo.  App.  231.  Ohio. 
Job  f.  Harlan,  13  Ohio  St.  485,  489. 
Tex. — Landa  v.  Heermann,  85  Tex.  1, 
19    S.    W.    885. 

See  also  Roberts  r.  Converse,  44 
Okla.  552,  145  Pac.  774;  Italian-Swiss 
Agr.  Colonv  r.  Bartagnolli,  9  Wyo. 
204,  61  Pac";  1020. 

[a]  Sufficiency  of  Statutory  Form. 
When  the  statute  provides  for  the  form 
of  the  undertaking  and  declares  also 
that  the  given  form  may  be  followed 
it  in  express  terms  declares  the  suffi- 
ciency of  the  form.  Jenkins  v.  Emery, 
2  Wyo.  58. 

[b]  Minor  Irregularities  do  not  af- 
fect the  validity  of  the  bond.  St. 
Louis,  K.  &  S.  Rv.  Co.  v.  Morse,  50 
Kan.  99,  31  Pac.  676;  State  v.  Garnett 
Min.  Co.,  169  Mo.  App.  79,  154  S.  W. 
168. 

[c]  The  failure  to  show  which  pari;y 
took  the  appeal  is  immaterial  when  the 
bond  is  in  the  statutory  form,  and  the 
statute  does  not  require  it  to  be  shown. 
Helton  V.  Wade,  3  Ohio  St.  543. 

[d]  Omission  of  Names. — ' '  The  fact 
that  the  names  of  the  principal  and 
surety  were  left  out  of  the  body  of 
the  bond  is  immaterial."  M.  J.  Spauld- 
ing  Imp.  Co.  v.  Goforth  (Okla.),  154 
Pac.  649.  See  also  Brown  v.  Jessup,  19 
Ore.  288,  24  Pac.  232. 
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lowed,  changing  it  simply  to  meet  the  facts ;"^  but  a  bond  insuffi- 
cient as  a  statutory  bond  may  still  be  good  as  a  common-law  bond.^^ 
The  undertaking  should  describe  the  court  to  which  the  appeal  is 
taken/^  and  should  recite  that  an  appeal  has  been  taken  thereto. ^^ 
It  is  usually   required  to   be  made  payable  to  the   adverse  party/^ 

Date.  — While  the  better  practice  is  to  date  the  bond,  it  has  been 
held  that  the  date  is  no  material  part  of  it.^^ 

The  signature  of  the  sureties  is  necessary  f^  the  signature  of  the  ap- 
pellant is  required  in  some,^*  but  not  alP^  jurisdictions. 


77.  Zahnen  v.  Stender,  39  Colo.  457, 
89  Pac.  793. 

78.  Parker  v.  Gibson,  78  Kan.  90,  96 
Pac.  35.  See  also  Lovitt  v.  Wellington 
&  Western  E.  Co.,  26  Kan.  £«97. 

79.  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620.  And  see  Eoberts 
V.  Converse,  44  Okla.  552,  145  Pac. 
774;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Henry  (Tex.  Civ.  App.),  88  S.  W.  399. 
See  also  White  Water  Valley  Canal  Co. 
V.  Henderson,  8  Blackf.   (Ind.)   528. 

[a]  An  appeal  "to  the  superior 
court"  without  stating  of  what  county 
is  sufficient,  when  the  bond  is  other- 
wise sufficiently  specific.  Hays  v.  Eu- 
bauks,  125  Ga.  349,  54  S.  E.  174. 

[b]  Where  there  are  two  judicial 
districts  in  the  county,  and  the  bond 
recites  an  appeal  to  the  circuit  court 
of  the  wrong  district,  the  error  is 
amendable.  Nations  v.  Lovejoy,  80 
Miss.  401,  31  So.  811. 

[c]  The  coiirt  to  which  the  appeal 
is  taken  is  determined  by  the  bond  and 
not  by  the  recitals  in  the  transcript. 
Brown  v.  Fitzpatriek,  77  111.  App.  253. 

[d]  Court  Without  Jurisdiction. 
When  the  court  to  which  the  bond 
states  the  appeal  has  been  taken  is  one 
without  jurisdiction,  the  bond  is  with- 
out effect.  Johnson  v.  Chicago,  M.  & 
St.   P.   Ry.  Co.,  43  Wis.  431. 

80.  Moses  V.  Clements,  6  Wills.  Civ. 
Cas.    (Tex.),    §171. 

81.  See  supra,  IV,  B,  6,  e,  (HI), 
(A). 

82.  Littell  V.  Bradford,  8  Blackf. 
(Ind.)  185.  But  see  Putnam  v.  Boyer, 
140  Mass.  235,  5  N.  E.  493. 

[a]  When  the  date  of  approval  and 
filing  appears,  the  fact  that  it  was  un- 
dated is  immaterial.  Houston  &  T.  C. 
R.  Co.  V.  Lockhart  (Tex.  Civ.  App.),  39 
S.  W.  320. 

83.  Ga. — Eoberts  v.  Napier  Bros., 
126  Ga.  693,  55  S.  E.  914.  la.— Sutton 
V.  Bower,  124  Iowa  58,  99  N.  W.  104. 


Ohio.— See  Allen  v.  Walnut  Hills,  M.  & 
P.  Tpk.  Co.,  9  Ohio  Dec.  (Reprint)  322, 
12  W.  L.  Bui.  168. 

But  see  State  Sav.  &  L.  Assn,  v. 
Johnson,  70  Neb.  753,  98  N.  W.  32, 
holding  that  such  a  bond  may  be 
amended. 

[a]  The  Surety  Need  Not  Sign  the 
Bond  in  the  Presence  of  the  Justice. 
If  the  justice  require  proof  of  the  gen- 
uineness of  the  signature  or  the  suffi- 
ciency of  the  surety  he  should  make 
it  known  when  the  bond  is  received 
or  soon  thereafter.  Otherwise  the  ob- 
jection is  waived.  State  ex  rel.  Rick- 
gauer  v.  Kloke,  78  Neb.  133,  110  N.  W. 
C87;  Deere,  Wells  &  Co.  v.  Hodges,  59 
Neb.  288,  80  N.  W.  897;  McKinley  v. 
Chapman,  37  Neb.  378,  55  N.  W.  882; 
State  V.  Clark,  24  Neb.  318,  38  N.  W. 
832.  See  also  Crist  v.  Smith,  66  Mo. 
App.  398. 

84.  Ga. — Sanders  r.  Matthewson,  121 
Ga.  302,  48  S.  E.  946  (appellant  or  his 
authorized  attorney  must  execute  the 
bond);  Kline  v.  Swift  Specific  Co.,  118 
Ga.  514,  45  S.  E.  314;  King  Hdw.  Co. 
r.  Bowden,  113  Ga.  924,  39  S.  E.  404. 
111. — Lyman  v.  Williams,  84  111.  App. 
82.  And  see  Fay  v.  Seator,  88  111. 
App.  419,  affirmed,  188  111.  507,  59  N.  E. 
235.  Mo.— Nichols  v.  Circuit  Court  of 
St.  Louis   County,  1  Mo.  357. 

[a]  An  agent  must  be  authorized  by 
a  power  of  attorney  under  seal  in  order 
to  execute  a  bond  for  his  principal,  but 
if  he  execute  a  bond  without  proper 
authorization,  a  subsequent  ratification, 
properly  made,  will  cure  the  defect. 
Bragg   V.   Fessenden,   11   111.   544. 

85.  Ala. — Roden  v.  Roland,  1  Stew. 
266.  N.  D.— See  Schulz  v.  Dahl,  21 
N.  D.  302,  130  N.  W.  937.  Ohio.— Gel- 
ler  V.  Puchta,  1  Ohio  Cir.  Ct.  30,  1 
Ohio  Cir,  Dec.  18.  Ore. — Drouilhat  v. 
Rottner,  13  Ore.  493,  11  Pac.  221.  Pa. 
Cavence  v.  Butler,  6  Binn.  52.  Tex. 
Pryor  v.  Johnson   (Tex.  Civ.  App.),  45 
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Seal.  — "When  the  statute  requires  that  the  appeal  shall  be  by  "receg- 
nizance,"^^  or  "undertaking,""  a  seal  is  not  necessary;  and  there  is 
some  doubt  whether  a  seal  is  required  even  when  the  statute  requires 
a  "bond."«« 

Affidavit  of  Surety.  —  If  the  surety  fails  or  refuses  to  make  the  affi- 
davit of  property  qualification,  the  justice  may  refuse  to  approve  the 
bond;^^  but  a  defect  in  the  affidavit  of  the  sureties  attached  to  the 
bond  does  not  affect  the  validity  of  the  bond."" 

(C.)  Amount  of  Bond  or  Security.  —  The  statutes  either  fix  the  amount 
of  the  bond,  or  prescribe  who  is  to  fix  the  amount  thereof."^  Statutes 
fixing  the  amount  variously  provide  for  a  specified  amount,^^  for  an 
amount  double  the  amount  of  the  judgment,^^  or  for  the  amount  of 


S.  W.  39;  Houston  &  T.  C.  E.  Co.  v. 
Lockhart  (Tex.  Civ.  App.),  39  S.  W. 
320;  Trial  v.  Lepori,  1  White  &  W. 
Civ.  Cas.,  §1272. 

[a]  Although,  the  statutory  form 
may  provide  for  appellant's  signature, 
his  failure  to  sign  the  bond  does  not 
aflfect  its  validity,  when  the  statute 
does  not  specifically  require  him  to 
sign.  Brown  v.  Melloon,  170  Iowa  49, 
152  N.  W.  75,  discussing  the  author- 
ities. 

86.  The  Lake  of  the  Woods  v.  Shaw, 
2  G.  Gr.  (Iowa)  91.  And  see  the  title 
"Undertakings." 

87.  Fisher  v.  Trevor,  8  Ohio  Dec. 
(Reprint)   408,  7  W.  L.  Bui.  322. 

88.  Doolittle  v.  Dininny,  31  N.  Y. 
350.  See  also  Holmes  v.  Yoke,  48  W. 
Va.  267,  37  S.  E.  545. 

89.  Porter  v.  Western  Union  Tel. 
Co.,  133  Iowa  747,  111  N.  W.  322; 
Lane  v.  Goldsmith,  23  Iowa  240;  Jen- 
kins V.  Cheyenne,  1  Wyo.  287.  Com.' 
pare  Chicago,  K.  &  N.  Ry.  Co.  v.  Mar- 
shall, 47  Kan.  614,  28  Pac.  701;  Smith 
V.  Nescatunga  Town  Co.,  36  Kan.  758, 
14  Pac.  246,  holding  that  the  failure 
of  the  sureties  to  make  affidavit  as  to 
their  qualification  is  no  ground  for  dis- 
missing the  appeal,  in  the  absence  of 
a  showing  that  they  are  insufficient. 

90.  Cal. — Eauer's  Law  &  C.  Co.  v. 
Superior  Court,  169  Cal.  296,  146  Pac. 
866.  la.— Porter  v.  Western  Union  Tel. 
Co.,  133  Iowa  747,  111  N.  W.  322.  Ore. 
Starks  v.  Stafford,  14  Ore.  317,  12  Pac. 
670. 

See  also  McDonald  v.  Ellis,  4  Ariz. 
189,  36  Pac.  37;  Northern,  etc.  Trust 
Co.  V.  Render,  12  Wash.  559,  41  Pac. 
913.  Compare  McMillan  v.  Nve,  90  N. 
C.  11. 

See  generally  the  title  "Undertak- 
ings." 
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[a]  Failure  To  State  That  Sureties 
Were  Householders. — When  the  bondj^ia 
in  proper  statutory  form,  it  is  not 
defective  because  the  affidavit  of  the 
sureties  failed  to  state  whether  the 
sureties  were  householders  or  freehold- 
ers. Eauer's  Law  &  C.  Co.  v.  Superior 
Court,  169  Cal.  296,  146  Pac.  866. 

91.  See  the  statutes,  and  Colo. 
Zahnen  v.  Stender,  39  Colo.  457,  89  Pac. 
793.  Del. — Eichardson  v.  National  Bank 
of  Wilmington,  6  Penne.  385,  67  Atl. 
157,  the  justice  who  tried  the  case 
fixes  the  amount.  111. — Fairbank  v. 
Streeter,  142  111.  226,  31  N.  E.  494 
(reversing  41  111.  App.  434);  Enright  V. 
Eehbach,  133  111.  App.  50. 

[a]  When  the  justice  of  the  peace 
is  required  to  fix  the  amount  of  the 
bond,  such  provision  must  be  complied 
with  and  a  bond  filed  in  an  amount 
fixed  by  the  clerk  of  the  appellate 
court  is  not  sufficient.  Voorhees  v. 
Schrieber,   183  111.  App.  626. 

[b]  The  acceptance  and  approval  of 
the  bond  by  the  justice  is  such  a  fix- 
ing of  the  amount  of  the  bond  as  will 
satisfv  the  statute.  Enright  v.  Eeh- 
bach, 'l33  111.  App.  50. 

92.  See  the  statutes,  and  Cal. — Jones 
r.  Superior  Court,  151  Cal.  589,  91  Fac. 
505,  $100;  and,  if  a  stay  of  proceed- 
ings is  desired,  twice  the  amount  of 
the  judgment,  and  costs.  N.  D. — Aneta 
Mercantile  Co.  v.  Groseth,  20  N.  D.  137, 
127  N.  W.  718,  $100.  Okla.— Wash- 
burn V.  Delaney,  30  Okla.  789,  120  Pac. 
620,  $50. 

93.  See  the  statutes,  and  Pa. — Langs 
r.  Galbraith,  1  Serg.  &  E.  491,  in  an 
action  in  trespass.  Tex. — Houston  & 
T.  C.  Ey.  Co.  r.  Eed  Cross  Stock  Farm, 
91  Tex.  628,  45  S.  W.  375  (when  the 
judgment  is  for  some  amount  other 
than    costs) ;   Yarbrough  v.   Collins,   91 
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the  debt  or  judgment  or  double  their  amount  and  also  the  costs.^'* 
A  bond  in  a  sum  larger  than  the  statute  requires  is  not  for  that 
reason  ineffeetual."^  The  appellate  court  may  require  a  new  bond  in 
a  larger  amount,  if  necessary  to  secure  the  rights  of  the  parties.^^ 
(D.)  Conditions.  — The  bond  is  sufficient  if  the  conditions  thereof 
substantially  conform  to  the  requirements  of  the  statute  f  but  if  the 
undertaking  does  not  in  substance  or  effect  contain  a  condition  re- 


Tex.  306,  42  S.  W.  1052  (deciding  cer- 
tified question  on  which  there  was  a 
conflict  of  decision;  overruling  Bell  v. 
Brady,  11  Tex.  Civ.  App.  526,  33  S.  W. 
303,  approving  Colorado  v.  Delaney,  54 
Tex.  280);  Nabors  v.  McQuigg  (Tex. 
Civ.  App.),  52  S.  W.  637;  Blanks  v. 
Stamps  (Tex.  Civ.  App.),  43  S.  W.  18, 
Wis. — Kearney  v.  Andrews,  5  Wis.  23; 
Ganet  v.  Mears,  4  Wis.  306,  the  term 
"judgment"   does  not  include  costs. 

[a]  In  Garnishment  Proceedings. 
On  an  appeal  by  a  trustee  under  a 
deed  of  assignment  in  garnishment  pro- 
ceedings, the  amount  of  the  bond  must 
be  double  the  amount  of  the  judgment, 
but  need  not  be  double  the  amount 
of  the  aggregate  of  the  various  sums 
adjudged  against  the  garnishee.  Ham- 
blen V.  Tuck  (Tex.  Civ.  App.),  45  S.  W. 
175;  Williams  r.  Vaughan  (Tex.  Civ. 
App.),  43   S.   W.   850. 

[b]  An  appeal  bond  by  a  losing 
plaintiff  need  only  be  for  double  the 
amount  of  the  costs.  Ross  v.  Williams, 
78  Tex.  371,  14  S.  W.  796. 

94.  See  the  statutes,  and  Ind. — State 
V.  Daly,  175  Ind.  108,  93  N.  E.  539. 
Ky.— Field  v.  O 'Bryan,  4  J.  J.  Marsh, 
365;  Talbot  v.  Benson,  2  T.  B.  Mon. 
59.  N,  Y. — See  Ex  parte  Corwin,  5  Cow. 
291;  Ex  parte  Harrison,  4  Cow.  61.  Pa, 
Young  V.  Colvin,  168  Pa.  449,  31  Atl, 
1094;  Davenport  v.  Searfoss,  10  Sad. 
340,  13  Atl.  956  (in  action  for  wages 
for  labor) ;  Germantown  &  P.  Tpk.  Co. 
r.  Naglee,  9  Serg.  &  R.  227.  Wis. 
Kearney  r.  Andrews,  5  Wis.  23,  not 
less  than  $50.  Wyo. — Jenkins  v.  Emery, 
2  Wyo.  58,  and  not  less  than  $50. 

[a]  The  costs  to  be  included  are 
those  that  accrued  up  to  the  time  of 
taking  the  appeal.  The  cost  of  ap- 
proving the  bond,  entering  the  appeal, 
making  the  transcript,  and  the  postage 
for  sending  up  the  papers  are  not  in- 
cluded. Brennan  v.  Academy  of  Chris- 
tian Brothers,  85  111.  509. 

[b]  In  Louisiana  on  a  suspensive 
appeal,  the  bond  must  exceed  by  one- 
half   the   amount   for   which   judgment 


was  given.  Appellant  may  have  a  de- 
volutive appeal  on  furnishing  a  bond 
for  costs.  Abraham  v.  Wallenberg,  13U 
La.  1096,  1106,  58  So.  895. 

95.  Ward  v.  Superior  Court,  58  Cal. 
519. 

96.  Fairbank  v.  Streeter,  142  111.  226, 
31  N.  E.  494,  reversing  41  111.  App. 
434. 

97.  Ala. — Windham  v.  Coats,  8  Ala. 
285;  Lightfoot  v.  Strahan,  7  Ala.  444. 
Ariz. — Territory  v.  Doan,  7  Ariz.  89,  60 
Pac.  893.     Cal, — Billings  v.  Roadhouse, 

5  Cal.  71.  Ga. — Southern  Ry.  Co.  v. 
Davis,  9  Ga.  App.  591,  71  S.  E.  1005. 
Me. — Jordan  v.  McKenney,  45  Me.  306; 
French  r.  Snell,  37  Me.  100.  Mo. 
Strange  r.  Ellis,  1  Mo.  412;  J.  H.  Roth- 
man  Distilling  Co.  v.  Kermis,  79  Mo. 
App.  111.  N.  C— Walker  v.  Williams, 
88    N.    C.    7.      Ohio.— Farrell    t.   Finch, 

6  Ohio  Dec,  995,  9  Am.  Law  Rec.  412. 
Pa,— Rhey  v.  Baird,  51  Pa.  85.  Tex. 
Southern  Pac.  Ry.  Co.  v.  Stanley,  76 
Tex.  418,  13  S.  W.  480;  Worley  v.  Hud- 
son, 2  Wills.  Civ."  Cas.,  §26;  Trial  v. 
Lepori,  1  White  &  W.  Civ.  Cas.,  §1272; 
Lee  V.  Stone,  1  White  &  W.  Civ.  Cas., 
§1277;  Kerr  v.  Clegg  &  Co.,  1  White 
&  W.  Civ.  Cas.,  §791;  Miller  v.  Sap- 
pington,  1  White  &  W.  Civ.  Cas.,  §176; 
Haby  v.  Haby,  1  White  &  W.  Civ.  Cas., 
§157. 

[a]  A  condition  to-  pay  any  judg- 
ment that  may  be  rendered  "against 
them,"  the  obligors,  is  not  sufficient, 
when  the  judgment  in  question  is  not 
against  the  obligors.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Geyer  (Tex.  Civ.  App.), 
49  S.  W.  251. 

[b]  Using  the  word  "or"  instead 
of  "and"  does  not  affect  the  sufficiency 
of  the  bond.  Sullivan  &  Co.  v.  Mc- 
Farland,  1  White  &  W.  Civ.  Cas.  (Tex.), 
§1198.  But  see  Carter  r.  Grigsbv,  1 
White   &   W.  Civ.   Cas.    (Tex.),   §347. 

[c]  Omission  Not  Necessarily  Fatal. 
"Where  a  bond  has  been  executed  and 
filed  from  which  it  can  be  ascertained 
what  judgment  is  attempted  to  be  ap- 
pealed from,   and   the   parties   attempt 
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quired  by  the  statute  it  is  ineffeetive.^^  An  undertaking  is  not  rendered 
invalid,  however,  because  of  the  insertion  of  additional  conditions  that 
do  not  in  any  wise  affect  the  liability  of  the  sureties,®^  or  that  are  more 
onerous  than  the  statute  requires.^  When  required  by  statute  the 
bond  must  provide  that  appellant  will  prosecute  his  appeal  to  effect, 
without  unnecessary  delay,^  and  will  pay  the  costs  on  appeal,^  and 


to  incorporate  in  the  bond  the  condi- 
tions imposed  by  statute,  but  by  in- 
advertence or  mistake  some  of  the  pro- 
visions have  been  omitted,  such  omis- 
sion does  not  necessarily  invalidate  the 
bond."  Hampton  r.  Johnson,  31  Okla. 
770,  123  Pac.  1067;  Richardson  v. 
Penny,  9  Okla.  655,  60  Pac.  501.  And 
see  Enright  r.  Rehbach,  133  111.  App. 
50. 

98.  Job  V.  Harlan,  13  Ohio  St.  485, 
489;   Jenkins  v.  Cheyenne,  1  Wyo.  287. 

[a]  When  the  statute  requires  the 
justice  to  draw  the  undertaking,  the 
emission  therefrom  of  a  material 
clause  does  not  affect  the  sufficiency  of 
the  bond,  the  fault  being  that  of  the 
justice  and  not  of  the  appellant.  Levy 
V.  Inglish,  4  Ark.  65. 

99.  Marlowe  V.  Michigan  Stove  Co., 
48  Mont.  342,  137  Pac.  539;  Heiden- 
heimer  Bros.  v.  Bledsoe,  1  White  &  W. 
Civ.  Cas.  (Tex.),  §316. 

1.  Ex  parte  Hurlburt,  8  Cow.  (N.  Y.) 
138;  Landa  ;■.  Heermann,  85  Tex.  1, 
19  S.  W.  885;  Janes  v.  Langham,  29 
Tex.  413;  Coman  f.  Lincoln,  25  Tex. 
Civ.  App.  276,  61  S.  W.  443;  Lee  v. 
Stone,  1  White  &  W.  Civ.  Cas.,  §1277; 
Trial  v.  Lepori,  1  White  &  W.  Civ. 
Cas.,  §1272. 

2.  Ohio.— Job  V.  Harlan,  13  Ohio  St. 
485.  Okla. — Washburn  v.  Delaney,  30 
Okla.  789,  120  Pac.  620.  Wye— Jen- 
kins V.  Emery,  2  Wyo.  58. 

See  also  Fairbank  v.  Streeter,  142  111. 
226,  31  N.  E.  494  (reversing  41  111.  App. 
434);  Moore  v.  Alston  (Tex.  App.),  15 
S.  W.  47,  4  Wills.  Civ.  Cas.,  §191. 

[a]  Omitting  from  the  bond  the  con- 
dition "that  the  appellant  shall  prose- 
cute his  appeal  to  effect,"  renders  the 
bond  defective.  Figures  v.  Dunklin,  68 
Tex.  644,  5  S.  W.  503.  Compare  Rob- 
erts V.  Converse,  44  Okla.  552,  145  Pac. 
774;  s.  c.,  37  Okla.  169,  131  Pac.  539; 
Harper  r.  Pierce,  37  Okla.  457,  132 
Pac.  667,  44  L.  R.  A.  (N.  S.)  1144; 
Spaulding  Mfg.  Co.  v.  Roff,  34  Okla. 
809,  125  Pac.  727. 

[b]  When  the  statute  provides  for  a 


bond  conditioned  that  appellant  will 
prosecute  "his  appeal"  to  effect,  and 
satisfy  the  judgment  which  may  be 
rendered  against  him  on  "such  ap- 
peal," a  bond  is  fatally  defective 
which  is  conditioned  that  the  appellant 
will  prosecute  "this  trial"  to  effect 
and  satisfy  any  judgment  which  may 
be  rendered  on  "said  trial."  S.  A. 
Pace  Grocery  Co.  v.  Savage  (Tex.  Civ, 
App.),  114  S.  W.  866;  Wood  Grocery 
Co.  V.  S.  A.  Pace  Grocerv  Co.  CTex. 
Civ.  App.),  99  S.  W.  180.  See  Pace 
V.  Webb,  79  Tex.  314,  15  S.  W.  269; 
Girvin  v.  Wood,  32  Tex.  Civ.  App.  536, 
75  S.  W.  49. 

[c]  When  the  bond  contains  a  more 
onerous  condition  in  this  respect  than 
is  required  by  the  statute,  the  more 
onerous  part  will  be  treated  as  sur- 
plusage. Landa  v.  Heermann,  85  Tex. 
1,  19  S.  W.  885. 

[d]  Use  of  phrase    "with    effect" 

instead  of  "to  effect"  is  sufficient. 
Laird  v.  Frieberg,  Klein  &  Co.,  2  Wills. 
Civ.  Cas.   (Tex.),  §110. 

3.  Miller  v.  Lewis,  17  S.  D.  448,  97 
N.  W.  364;  Doering  v.  Jensen,  16  S.  D, 
58,  91  N.  W.  343.  But  see  Garrett 
V.  Gay,  1  White  &  W.  Civ.  Cas.  (Tex.), 
§1026. 

[a]  A  provision  in  the  bond  (1) 
that  the  sureties  will  pay  "all  costs," 
etc.,  is  sufficiently  broad  to  include 
such  costs  as  may  accrue  on  appeal. 
Jones  V.  Superior  Court,  151  Cal.  589, 
91  Pac.  505;  Cohn  r.  Connick,  26  CaL 
App.  491,  496,  147  Pac.  479;  Johnson 
Bros.  V.  Glaspey,  16  N.  D.  33.5,  113 
N.  W.  602.  (2)  When  the  judgment 
is  for  costs  a  provision  that  appellant 
shall  pay  all  costs  which  have  accrued 
in  this  court,  together  with  that  which 
may  accrue  in  the  county  court,  should 
they  be  cast  in  the  suit,  is  a  substan- 
tial compliance  with  the  statute.  Moore 
r.  Alston  (Tex.  Civ.  App.),  15  S.  W.  47, 
4  Wills.  Civ.  Cas.,  §191.  But  see  Al- 
lison r.  Gregorv  (Tex.  App.),  15  S.  W. 
416,  4  Wills,  civ.  Cas.,  §62. 
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satisfy  any  judgment  that  may  be   rendered   against  the  appealing 
party.* 

(E.)  Description  of  Judgment. s  —  The  bond  or  undertaking  should 
describe  the  judgment  appealed  from  with  sufficient  definiteness  to 
identify  it."    The  style  of  the  case/  the  party  for,^  and  against  whom" 


4.  Ala. — Quinn  v.  Adair,  4  Ala.  315. 
ni.— Smith  V.  Davis,  89  111.  203,  omis- 
sion is  fatal.  Mich. — Wineman  v. 
Wayne  Circuit  Judge,  121  Mich.  601, 
80  N.  W.  642. 

[a]  A  condition  that  obligates  ap- 
pellants to  pay  such  judgment  as  may 
be  rendered,  substantially  meets  a  pro- 
vision requiring  appellant  to  "pay  off 
and  satisfy."  Hamblen  v.  Tuck  (Tex. 
Civ.  App.),  45  S.  W.  175. 

[b]  Illustrations. — When  the  statute 
requires  that  the  bond  contain  a  con- 
dition to  "satisfy  and  pay  any  final 
judgment,"  etc.,  it  is  not  sufficient  to 
say  "satisfy  and  pay  all  intervening 
damages  and  costs  arising  on  said  ap- 
peal." Schrot  V.  Schoenfeld,  23  App. 
Cas.  (D.  C.)  421. 

[c]  A  condition  that  the  appellant 
shall  pay  off  and  satisfy  the  judgment 
which  "shall  be  rendered,"  instead  of 
"may"  be  rendered  is  sufficient.  Stitt 
V.  Barefoot,  2  Wills.  Civ.  Cas.  (Tex.), 
§791. 

[d]  A  condition  that  if  judgment 
was  rendered  against  appellant,  he 
would  "perform  its  judgment,  sentence 
or  decree,"  substantially  conforms  to 
a  statutory  requirement  that  appellant 
shall  pay  off  and  satisfy  the  judgment 
that  may  be  rendered  against  him  on 
such  appeal.  Coman  v.  Lincoln,  25 
Tex.  Civ.  App.  276,  61  S.  W.  443. 

[e]  When  the  statute  required  the 
bond  to  contain  a  condition  "to  pay 
such  judgment  as  may  be  rendered 
against  him  by  the  court  to  which  the 
cause  is  sought  to  be  removed,"  it  is 
not  complied  with  by  a  condition  to 
"pay  and  satisfy  such  judgment  as  the 
supreme  court  shall  render  in  the  case." 
Orr  V.  Sparkman,  120  Ala.  9,  23  So. 
829. 

[f]  A  bond  limiting  the  amount  of 
the  sureties '  liability  to  a  sum  specified 
therein  is  materially  defective.  Ter- 
ritory V.  Doan,  7  Ariz.  89,  60  Pac. 
893. 

5.  What  decisions  are  reviewable, 
see  supra,  IV,  B,  2. 

6.  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620;  Warren  v.  Mar- 
berry,    85    Tex.    193,    19    S.     W.     994; 


Brown  v.  Shelton  (Tex.  Civ.  App.),  23 
S.  W.  483;  Bauer  v.  Fields  (Tex.  Civ. 
App.),  22  S.  W.  180;  Williams  v.  Sims 
(Tex.  App.),  16  S.  W.  786,  4  Wills. 
Civ.  Cas.,  §151.  See  Bradway  v.  Clip- 
per, 1  White  &  W.  Civ.  Cas.  (Tex.), 
§306. 

[a]  Final  Character  of  Judgment. 
That  the  bond  failed  to  show  that  the 
judgment  rendered  was  a  final  judg- 
ment is  immaterial.  Fussell  v.  Insall 
(Tex.   Civ.   App.),   50   S.   W.   475. 

7.  Houston  &  T.  C.  E.  Co.  v.  L'ock- 
hart  (Tex.  Civ.  App.),  39  S.  W.  320; 
Williams  v.  Sims  (Tex.  App.),  16  S.  W. 
786,  4  Wills.  Civ.  Cas.,  §151;  Kerr  v. 
Stone,  1  White  &  W.  Civ.  Cas.  (Tex.), 
§811.  But  see  Wilkes  v.  Adler,  68  Tex. 
689,  5  S.  W.  497. 

[a]  If  the  bond  be  entitled  in  a  dif- 
ferent cause  it  is  defective.  State  v. 
Hammond,  92  Mo.  App.  231. 

[b]  Effect  of  Misnomer. — A  bond 
giving  the  style  of  the  cause  as  "A.  A. 
Dyre  v.  H.  G.  Niblo,"  when  the  first 
named  should  have  been  "Dyer,"  ia 
sufficient.  Niblo  v.  Dyer  (Tex.  Civ. 
App.),  56  S.  W.  216. 

[c]  Describing  a  non-appealing  de- 
fendant as  "Star  Piano"  instead  of 
"Star  Piano  Company"  is  not  such  a 
variance  as  will  render  the  bond  in- 
valid. French  Piano  &  O.  Co.  v.  Mears, 
37  Tex.  Civ.  App.  179,  83  S.  W.  401. 

[d]  The  number  of  the  case  not  b«>- 
ing  given  on  the  face  of  the  bond  does 
not  invalidate  the  appeal,  especially 
when  the  bond  was  filed  in  the  proper 
cause  and  was  transmitted  by  the 
clerk  with  the  other  papers  to  the 
appellate  court.  Niblo  v.  Dyer  (Tex. 
Civ.  App.),,  56  S.  W.  216;  and  see  Far- 
ror  V.  Dowd  (Tex.  Civ.  App.),  28  S.  W. 
919. 

8.  Williams  v.  Sims  (Tex.  App.),  16 
S.  W.  786,  4  Wills.  Civ.  Cas.,  §151.  See 
also  Houston  &  T.  C.  R.  Co.  v.  Lock 
hart   (Tex.  Civ.  App.),  39  S.  W.  320. 

9.  Williams  v.  Sims  (Tex.  App.),  16 
S.  W.  786,  4  Wills.  Civ.  Cas.,  §151; 
Kerr  v.  Stone,  1  White  &  W.  Civ.  Cas. 
(Tex.),  §810.  See  also  Putnam  v. 
Boyer,  140  Mass.  235,  5  N.  E.  493. 

[a]     Failvureto  name  a  non-appealing 
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tho  judgment  was   rendered,   the   court  or  justice  who   rendered  the 
judgment,"  the  date,"  and  the     amount  of  the  judgment,^^  should  be 


defendant  in  describing  the  judgment, 
is  immaterial,  the  judgment  being 
otherwise  sufficiently  described  so  as 
to  identify  it.  Herndon  t-.  Bremond,  17 
Tex.  432. 

[b]  Effect  of  Misnomer. — (1)  Stat- 
ing the  name  as  "Lapori"  instead  of 
"Lepori"  is  not  a  fatal  variance 
(Trial  r.  Lepori,  1  White  &  W.  Civ. 
Cas.  [Tex.],  §1272),  (2)  nor  is  a  de- 
scription of  the  M.,  K.  &  T.  "Railroad 
Company"  instead  of  "Railway  Com- 
pany," a  material  defect.  Missouri,  K. 
&  T.  Ry.  Co.  V.  Vowell  (Tex.  Civ. 
App.),  34  S.  W.  354.  (3)  Describing 
the  judgment  as  against  the  "Texas 
Pacific  Railway  Co."  instead  of  "Tex- 
as and  Pacific  Railway  Co.,"  is  not 
a  fatal  variance.  Texas  Sc  Pac.  Ry. 
Co.  V.  McCumsey,  3  Wills.  Civ.  Cas. 
(Tex.),  §264. 

fc]  Fiduciary  Character  of  Defend- 
ant.— A  bond  is  not  insufficient  because 
it  failed  to  recite  that  it  was  ren- 
dered against  appellant  as  trustee. 
Fussell  V.  Insall  (Tex.  Civ.  App.),  50 
S.  W.   475. 

[d]  When  judgment  -vras  rendered 
against  the  defendants  and  also  their 
sureties  on  a  claim  bond,  the  appeal 
being  taken  only  by  the  defendants, 
the  failure  to  state  in  the  bond  that 
judgment  was  against  the  sureties,  is 
immaterial,  the  bond  being  otherwise 
sufficient.  Warren  v.  Marberry,  85  Tex. 
193,  19  S.  W.  994.  And  see  Hodde  r. 
Susan,  63  Tex.  307;  Farror  v.  Dowd 
(Tex.  Civ.  App.),  28  S.  W.  919;  Wit- 
ten  V.  Caspary  (Tex.  App.),  15  S.  W. 
47,  4  Wills,  civ.  Cas.,  §190. 

10.  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620.  See  also  Roberts 
V.  Converse,  44  Okla.  552,  145  Pac. 
774;  Williams  v.  Sims  (Tex.  App.),  16 
S.  W.  786,  4  Wills.  Civ.  Cas.,  §151.  See 
Houston  &  T.  C.  R.  Co.  v.  Lockhart 
(Tex.  Civ.  App.),  39  S.  W.  320. 

[a]  Technical  accuracy  is  not  re- 
quired in  the  description.  Ala. — Soss- 
man  r.  Price,  57  Ala.  204.  Ga. — Hays 
V.  Eubanks,  125  Ga.  349,  54  S.  E.  174. 
Kan. — Smith  v.  Nescatunga  Town  Co., 
36  Kan.  758,  14  Pac.  246.  Tex.— Wilkes 
V.  Adler,  68  Tex.  689,  5  S.  W.  497. 

[b]  When  judgment  was  described 
as  being  rendered  by  ".Tames  Tranier's 
Court,  J.  P.,"  and  the  bond  is  ap- 
proved by  "J.  M.  Trainer,  J.  P.  Prec. 
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4  B.  C, "  it  is  sufficient,  when  from 
the  whole  record  the  court  can  be 
definitely  ascertained.  Kusmierz  V. 
Mahula  (Tex.  Civ.  App.),  77  S.  W. 
966. 

[c]  Describing  the  justice  as  "T. 
W.  Russell"  instead  of  "W.  T.  Rus- 
sell," is  an  immaterial  error.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Vowell  (Tex. 
Civ.  App.),  34  S.  W.  354. 

[d]  Omitting  the  number  of  the  jus- 
tice's precinct  and  the  county  will  not 
render  the  bond  insufficient,  when  the 
cause  is  described  sufficiently  to  iden- 
tify it.  Condon  v.  Robertson,  33  Tex. 
Civ.  App.  441,  76  S.  W.  934.  See  also 
Anonymous,  1  Wend.  (N.  Y.)   85. 

11.  Kan. — Shuster  v.  Overturf,  42 
Kan.  668,  22  Pac.  718.  Mass.— Putnam 
r.  Boyer,  140  Mass.  235,  5  N.  E.  493. 
Tex.— Kerr  v.  Stone,  1  White  &  W.  Civ. 
Cas.,  §810. 

[a]  Omission  to  state  the  date  on 
which  judgment  was  rendered  is  not  a 
fatal  defect.  People  ex  rel.  Stebbins 
r.  Orleans  Common  Pleas,  2  Wend.  (N. 
Y.)  292;  Eichman  v.  State,  22  Tex.  App, 
1.37,  2  S.  W.  538;  Knight  r.  Old,  2  Wills. 
Civ.  Cas.  (Tex.),  §77,  the  bond  other- 
wise sufficiently  described  the  judg- 
ment. 

[b]  An  error  in  stating  the  date  is 
immaterial,  when  the  judgment  is  other- 
wise sufficiently  described  so  as  to 
identify  it.  Edwards  v.  Allen  (Tex. 
App.),'l7  S.  W.  1074,  4  Wills.  Civ.  Cas., 
?262.  But  see  Texas  &  P.  Ry.  Co.  v. 
Rains,  2  Wills.   Civ.   Cas.    (Tex.),  §752. 

[c]  Giving  the  date  of  month  when 
judgment  was  rendered  as  the  11th  in- 
stead of  the  12th  is  immaterial  when 
the  bond  otherwise  sufficiently  describes 
the  judgment.  Southern  Pac.  Co.  v. 
Stanley,  76  Tex.  418,  13  S.  W.  480; 
Kiblo  V.  Dyer  (Tex.  Civ.  App.),  56  S. 
W.  216.  See  Fussell  v.  Insall  (Tex. 
Civ.  App.),  50  S.  W.  475;  Alderman 
r.  Jones,  2  Tex.  Civ.  App.  336,  21  S.  W. 
298.  Compare  Lok  Wing  v.  Sam  Chung 
(Tex.  Civ.  App.),  59  S.  W.  598. 

[d]  When  the  bond  misdescribes  the 
judgment  both  as  to  date  and  amount, 
the  appeal  should  be  dismissed.  Gib- 
son V.  Giles,  2  Wills.  Civ.  Cas.  (Tex.), 
§402. 

12.  Mass. — Putnam  v.  Bover,  140 
Mass.  235,  5  N.  E.  493.  N.'  Y.—Ex 
parte    Alvord,    6    Cow.    585;    Ex   parte 
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stated.  If  the  judgment  is  misdescribed,  and  the  misdescription  is  as 
to  a  material  matter,  the  bond  is  insufficient,  and  the  appeal  will  be 
dismissed  ;^-^  but  if  the  misdescription  is  not  calculated  to  mislead  or 
is  not  such  a  misdescription  as  to  render  it  doubtful  what  judgment 
was  appealed  from,  the  bond  is  not  for  that  reason  invalid.^*  In  some 
jurisdictions  appeal  bonds  from  justice  courts  are  to  be  considered  in 
connection  wdth  the  transcript,  and  if  when  so  viewed,  it  is  shown 
with  reasonable  certainty  to  what  judgment  the  bond  is  applied  the 
kw  is  satisfied. ^^ 

(V.)  Approval.  —  (A.)  In  General.  —  While  in  the  absence  of  a  stat- 
ute, the  bond  need  not  be  approved,"  the  statutes  generally  require 
the  bond  or  undertaking  to  be  approved  ;^^  and  until  approval,  it  has 


Weed,  5  Cow.  286.  Tex. — Williams  v. 
Sims  (Tex.  App.),  16  S.  W.  786,  4 
Wills.  Civ.  Cas.,  §151.  See  also  Hous- 
ton &  T.  C.  E.  Co.  V.  Lockhart  (Tex. 
Civ.  App.),  39  S.  W.  320.  Compare 
Christian  v.  Crawford,  60  Tex.  45; 
Cockrill  V.  Eason  (Tex.  Civ.  App.),  26 
S.  W.  464. 

[a]  Slight  errors  in  stating  the 
amount  of  the  judgment  are  immate- 
rial. Nabors  v.  McQuigg  (Tex.  Civ. 
App.),  52  S.  W.  637  ($169.38  instead 
of  $169.75);  Dillard  v.  Allison  (Tex. 
Civ.  App.),  40  S.  W.  1023,  $12.85  stated 
instead  of  $13.65.  And  see  Niblo  v. 
Dyer  (Tex.  Civ.  App.),  56  S.  W.  216, 
$51.25  instead  of  $51.23.  See  also 
Burger  v.  Weatherby,  41  Tex.  Civ.  App. 
462,  91  S.  W.  250  (stating  amount  as 
$117  instead  of  $111.72);  Kusmierz  v. 
Mahula  (Tex.  Civ.  App.),  77  S.  W. 
966;  Laird  v.  Frieberg,  Klein  &  Co., 
2  Wills.  Civ.  Cas.,  §710;  Parsons  v. 
Crawford,  2  Wills.  Civ.  Cas.,  §669;  Nel- 
son V.  Baird,  1  White  &  W.  Civ.  Cas. 
(Tex.),   §1236,  $260   instead   of   $264. 

[b]  Costs. — A  bond  otherwise  suffi- 
cient is  not  materially  defective  be- 
cause it  failed  to  set  out  the  costs  as 
part  of  the  judgment  rendered.  Byrne 
V.  Ochsner  Hdw.  Co.,  29  S.  D.  546,  137 
N.  W.  54. 

13.  East  Liverpool  Potters'  Co.  v. 
Hill  (Tex.  Civ.  App.),  81  S.  W.  568. 
See  Trial  v.  Lepori,  1  White  &  W.  Civ. 
Cas.  (Tex.),  §1272.  But  see  Houston 
&  T.  C.  E.  Co.  V.  Lockhart  (Tex.  Civ. 
App.),  39  S.  W.  320,  holding  that  "no 
description  of  the  judgment  is  required 
in  an  appeal  from  the  justice's  court; 
an  identification  of  the  cause  is  all 
that  is  necessary."  See  also  Dillard 
V.  Allison  (Tex.  Civ.  App.),  40  S.  W. 
1023;  Perry  v.  Cullen,  6  Tex.  Civ.  App. 
478,  25  S.  W.  1043. 


[a]  There  is  a  distinction  between 
a  misdescription  of  the  judgment  in  the 
bond  and  an  incomplete  description. 
The  former  is  fatal  to  the  bond,  the 
latter  is  not.  Binion  v.  Seals,  82  Tex. 
397,  18  S.  W.  705;  Lewis  v.  Warren 
&  C.  P.  Ey.  Co.  (Tex.  Civ.  App.),  97 
S.  W.   104. 

[b]  Where  Two  Judgments  Are  In- 
volved.— An  undertaking  from  which  it 
cannot  be  ascertained  from  which  of 
two  judgments  the  appeal  is  sought 
does  not  perfect  the  appeal  and  is  of 
no  effect.  Hampton  v.  Johnson,  31 
Okla.  770,  123  Pac.  1067. 

14.  Lewis  V.  Eichardson,  3  Wills. 
Civ.  Cas.  (Tex.),  §343;  Moses  v.  Clem- 
ents, 3  Wills.  Civ.  Cas.  (Tex.),  §171; 
Kerr  v.  Nutten,  1  White  &  W.  Civ.  Cas. 
(Tex.),  §410;  Owens  v.  Levy,  1  White 
&  W.  Civ.  Cas.  (Tex.),  §407. 

15.  Fussell  V.  Insall  (Tex.  Civ. 
App.),  50  S.  W.  475. 

16.  Hays  v.  Eubanks,  125  Ga.  349, 
54  S.  E.  174;  Dieter  v.  Eagsdale,  120 
Ga.  417,  47  S.  E.  942;  National  Fur- 
niture Co.  V.  Edwards,  105  Ga.  240,  31 
S.  E.  161. 

17.  See  the  statutes,  and  Colo. — Zah- 
nen  v.  Stender,  39  Colo.  457,  89  Pac. 
793.  Mass. — Putnam  v.  Boyer,  140 
Mass.  235,  5  N.  E.  493.  Mo.— Slater 
r.  Steamboat  Convoy,  10  Mo.  513;  Petz 
V  Hoffman,  149  Mo.  App.  153,  130  S. 
W.  98;  Hammel  v.  Weis,  54  Mo.  App. 
14.  N.  Y. — Eoss  V.  Markham,  5  Civ. 
Proc.  81,  must  be  approved  before  de- 
livery. N.  D. — Eichardson  v.  Campbell, 
9  N.  D.  100,  81  N.  W.  31.  Okla. 
Eoberts  v.  Converse,  44  Okla.  552,  145 
Pac.  774;  Washburn  r.  Delaney,  30 
Okla.  789,  120  Pac.  620.  Tex.-^City 
Nat.  Bank  v.  Watson  (Tex.  Civ.  App.), 
178  S.  W.  657.  W.  Va.— Walton  v. 
Eoss,  75  W.  Va.  529,  84  S.  E.  245. 
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no  force  and  effect  in  some  jurisdictions;^^  but  in  other  jurisdictions, 
if  a  proper  bond  is  filed  within  the  time  required  by  law,  the  appeal 
cannot  be  defeated  by  the  failure  of  the  justice  to  approve  the  bond.^^ 
The  approval  is  made  by  the  justice  in  some  jurisdictions,^"  his  act  in 


See  also  State  v.  Clarke,  24  Neb.  318, 
38  N.  W.  832;  Italian-Swiss  Agr.  Colony 
V.  Bartagnolli,  9  Wyo.  204,  61  Pac. 
1020. 

[a]  Such  statutes  are  directory  only 
in  some  jurisdictions.  Jones  v.  Wells, 
3  Wills.  Civ.  Cas.  (Tex.),  §94. 

[b]  Approval  of  tlie  bond  in  exact 
conformity  with  the  statute  is  not  re- 
quired, substantial  compliance  being 
sufficient.  Moore  v.  Manser,  9  Iowa 
47. 

[c]  Premature  Approval. — (1)  Ap- 
proval of  the  bond  before  the  notice 
of  appeal  and  undertaking  were  served 
is  not  such  an  irregularity  as  inval- 
idates the  appeal.  Thompson  v.  Fargo 
Heating  &  Plumbing  Co.,  14  N.  D.  405, 
104  N.  W.  525.  Compare  Eldridge  v. 
Knight,  11  N.  D.  552,  93  N.  W.  860. 
And  see  People  ex  rel.  Gould  v.  Judge 
of    Dutchess    County,    7    Cow.    (N.    Y.) 

•487;  Wilson  v.  Atlantic  Elevator  Co., 
12  N.  D.  402,  97  N.  W.  535.  (2)  A 
bond  executed  and  approved  before 
and  in  anticipation  of  an  adverse  judg- 
ment, is  nevertheless  good.  James  v. 
Woods,  65  Miss.  528,  5  So.  106. 

[d]  If  the  bond  is  not  approved 
within  the  required  time  the  appeal  will 
be  dismissed  although  the  failure  to 
obtain  the  approval  thereof  was  due  to 
the  absence  of  the  justice.  Underwood 
Tvpewriter  Co.  r.  Taylor,  94  Miss.  584, 
48  So.  15;  Murff  v.  Osborn  (Miss.),  24 
So.  S73.  ■Compare  Winner  v.  Williams, 
82  Miss.  669,  35  So.  308;  J.  H.  Roth- 
man  Distilling  Co.  v.  Kermis,  79  Mo. 
App.   111. 

fe]  The  justice  is  not  required  to 
approve  a  bond  that  is  presented  to 
him  subsequent  to  the  time  for  giving 
a  bond.  Bell  r.  White  Lake  Lumb. 
Co.,  21  Neb.  525,  32  N.  W.  561. 

18.  Colo. — Adams  r.  Decker,  50  Colo. 
236,  114  Pac.  654.  111.— Fairbank  r. 
Streeter,  142  111.  226,  31  N.  E.  494,  41 
111.  App.  434.  Me.— See  Walker  v. 
Coding,  103  Me.  400,  69  Atl.  621. 

19.  Redus  V.  Gamble,  85  Miss.  165, 
37  So.  1010;  Winner  v.  Williams,  82 
Miss.  669,  35  So.  308;  Holmes  v.  Yoke, 
48  W.  Va.  267,  37  S.  E.  545.  See  also 
Walton  V.  Ross,  75  W.  Va.  529,  84  S. 
E.  245. 

[a]     A  justice  is  not  required  to  ap- 

voi,  xvm 


prove  a  bond  unless  there  is  something 
tangible  before  him  showing  that  the 
sureties  had  signed  the  bond  and  that 
thev  were  solvent.  Hagerty  v.  Lierly, 
109"  Mo.  App.  631,  83  S.  W.  542. 

[b]  Waiver  of  Sufficiency  of  Surety. 
The  justice  must  make  known  that  he 
desires  proof  of  the  sufficiency  of  the 
sureties  when  the  bond  is  received  by 
him  or  soon  thereafter;  otherwise  the 
objection  is  waived  and  he  must  ap- 
prove the  bond.  State  ex  rel.  Rickgauer 
r.  Kloke,  78  Neb.  133,  110  N.  W.  687; 
Deere,  Wells  &  Co.  v.  Hodges,  59  Neb. 
288,  80  N.  W.  897;  McKinley  v.  Chap- 
man, 37  Neb.  378,  55  N.  W.  882;  State 
V.  Clark,  24  Neb.  318,  38  N.  W.  832. 

20.  See  the  statutes,  and  HI. — Fair- 
bank  V.  Streeter,  41  111.  App.  434, 
reversed  on  other  grounds,  142  111.  226, 
31  N.  E.  494,  or  the  clerk  of  the 
appellate  court.  Kan. — Anderson  v. 
Haslett,  81  Kan.  532,  106  Pac.  296. 
N.  J.— StuU  V.  Abbott,  15  N.  J.  L. 
338.  N.  D. — Aneta  Mercantile  Co.  v. 
Groseth,  20  N.  D.  137,  127  N.  W.  718. 
Tex.— City  Nat.  Bank  v.  Watson  (Tex. 
Civ.  App.),  178  S.  W.  657. 

[a]  It  is  the  duty  of  the  justice  to 
determine  whether  the  bond  is  in  due 
and  legal  form  in  the  manner  of  pen- 
alty and  in  the  terms  of  its  condition, 
and  whether  the  bond  has  been  exe- 
cuted in  due  form  of  law.  Tichenor 
r.  Hewson,  14  N.  J.  L.  26. 

[b]  Proper  Justice  To  Approve 
Bond. — The  justice  who  tried  the  case 
must  approve  the  bond,  and  an  ap- 
proval by  the  justice  who  did  not  par- 
ticipate thereon  other  than  to  transfer 
it  to  the  justice  who  tried  it,  is  not 
sufficient.  McPhail  r.  Blaun,  95  Miss. 
53,  48  So.  725.  But  see  Meyers  i'. 
United  States  Health  &  Ace.  Ins.  Co., 
20  Ohio  Cir.  Dec.  807,  30  Ohio  Cir.  Ct. 
807;  Meyers  r.  Dwight,  14  Ohio  Cir. 
Dec.  658,"  24  Ohio  Cir.  Ct.  658. 

[c]  The  judgment  of  the  justice  as 
to  the  sufficiencv  of  the  sureties  is 
final.  Wood  r.  Estes,  33  Me.  578;  Vosg 
r.  Feurman  (Tex.  App.),  23  S.  W.  936; 
Fuerman  v.  Ruchle  (Tex.  App.),  16  S. 
W.  536,  4  Wills.  Civ.  Cas.,  §81;  Pickle 
r.  Abbott,  3  Wills.  Civ.  Cas.  (Tex.), 
§345. 
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this  respect  being  either  ministerial,^^  or  judicial. ^^  The  clerk  of  the 
appellate  court  is  sometimes  authorized  to  approve  the  bond.^'' 

When  the  bond  is  filed  within  the  time  provided  by  law,  the  failure 
of  the  justice  to  approve  the  bond  until  after  the  time  for  appeal 
has  expired  is  immaterial.^*  Unless  otherwise  provided  by  statute, 
a  justice  has  no  authority  to  approve  the  bond  after  the  expiration  of 
his  term  of  office.^''  Nor  can  he  recall  his  acceptance  of  the  bond.^^ 
Clerical  mistakes  in  the  approval  of  the  bond  may    be    corrected.^' 

Compelling  Approval.  —  When  a  justice  refuses  to  approve  a  bond, 
mandamus  will  lie  to  compel  him  to  do  so.^®  So  also  a  writ  of  certiorari 
may  issue  when  a  justice  refuses  to  approve  a  bond.^^ 

(B.)  Acts  Constituting.  —  The  justice  is  required  to  act  promptly 
when  the  bond  is  submitted  to  him  for  approval;  his  failure  to  reject 
the  bond  will  be  construed  as  an  approval  thereof.^''  The  filing  of  the 
appeal  bond  by  the  justice  indicates  his  approval  of  it.^^ 


21.  Ark. — See  Levy  v.  Inglish,  4 
Ark.  65.  Ind.— Coats  v.  State,  133  Ind. 
36.  32  N.  E.  737.  Kan.— Anderson  v. 
Haslett,  81  Kan.  532,  106  Pac.  296. 
Tex. — Jones  v.  Wells,  3  Wills.  Civ.  Cas., 
§94. 

22.  King  V.  Sawyer,  1  Ala.  App.  439, 
55  So.  320;  Braeutigam  v.  White,  61 
N.  J.  L.  454,  39  Atl.  1069;  Tichenor  v. 
Hewson,  14  N.  J.  L.  26. 

23.  See  the  statutes,  and  111. — Wood- 
hull  V.  Kelly,  6  111.  App.  323.  N.  D. 
Eldridge  v.  Knight,  11  N.  D.  552,  93 
N.  W.  860;  Richardson  v.  Campbell,  9 
N.  D.  100,  81  N.  W.  31.  And  see 
Sehulz  V.  Dahl,  21  N.  D.  302,  130  N. 
W.  937.  Tex. — Landa  v.  Heermann,  85 
Tex.  1,  19  S.  W.  885. 

[a]  In  Colorado  the  bond  may  be 
filed  with  the  justice,  in  which  case 
the  approval  is  to  be  made  by  him 
or  it  may  be  filed  in  the  office  of  the 
clerk  of  the  county  court  of  the  proper 
county,  in  which  event  the  bond  must 
be  approved  by  the  clerk.  Appellant 
may  proceed  under  either  provision,  but 
he  cannot  proceed  partly  under  one  and 
partlv  under  the  other.  Adams  v.  Deck- 
er, 50  Colo.  236,  114  Pac.  654  (approval 
^y  judge  of  appellate  court  is  insuffi- 
cient); Predovich  v.  Predovich,  49  Colo. 
578,  114  Pac.  304. 

24.  D.  C— Schrot  v.  Schoenfeld,  23 
App.  Cas.  421.  Kan. — Anderson  v.  Has- 
lett, 81  Kan.  532,  106  Pac.  296.  Mo. 
Rothman  Distilling  Co.  v.  Kermis,  79 
Mo.  App.  111.  N.  Y. — People  ex  rel. 
Gould  V.  Judges  of  Dutchess  County,  7 
Cow.  487.  Tex. — Williams  v.  Hilburn, 
3  Wills.  Civ.  Cas.,  §287. 

25.  Tichenor  v.  Hewson,  14  N.  J.  L. 


26.     See  Braeutigam  v.  White,  61  N.  J. 
L.  454,  39  Atl.  1069. 

26.  Miller  v.  O'Reilly,  84  Ind.  168. 

27.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Hodge,  2  Wills.  Civ.  Cas.  (Tex.),  §§619, 
620,  mistake  in  date  of  approval. 

28.  Ind.— Coats  v.  State,  133  Ind.  36, 
32  N.  E.  737.  Kan.— Anderson  v.  Has- 
lett, 81  Kan.  532,  106  Pac.  296;  Cox  v. 
Rich,  24  Kan.  20.  Compare  Chicago,  K. 
&  N.  Ry.  Co.  r.  Marshall,  47  Kan.  614, 
28  Pac.  701.  Neb.— State  v.  Clark,  24 
Neb.  318,  38  N.  W.  832. 

See  generally  the  title  "Mandamus." 

29.  King  V.  Sawyer,  1  Ala.  App. 
439,  55  So.  320.     See  also  i7ifra,  IV,  C. 

30.  People  v.  Harris,  9  Cal.  571; 
Jones  V.  Wells,  3  Wills.  Civ.  Cas. 
(Tex.),  §94. 

[a]  When  the  justice  receives  the 
bond  and  expresses  himself  as  "satis- 
fied" with  it  and  retains  it  in  his  cus- 
tody, the  bond  will  be  taken  as  ap- 
proved. Bingham  v.  Shadle,  45  Neb.  82, 
63  N.  W.  143. 

[b]  Parol  evidence  may  be  received 
to  show  the  approval  of  the  bond. 
Staton  V.  Exchange  Bank  of  Rome,  14 
Ga.  App.  7,  80  S.  E.  23;  McCrory  v. 
Anderson,  103  Ind.  12,  2  N.  E.  211. 

31.  111.— Smith  V.  Ammen,  101  111. 
App.  144.  Ind. — Lacy  v.  Fairman,  7 
Blackf.  558.  N.  H.— Ballou  i".  Smith, 
29  N.  H.  530.  N.  Y.— Sholts  v.  Judges 
of  Yates  County,  2  Cow.  506.  Wyo. 
Jenkins  v.  Emery,  2  Wyo.  58. 

[a]  When  the  appeal  bond  is  found 
among  the  papers  in  the  appellate  court 
and  one  of  the  items  in  the  bill  of 
costs  of  the  justice's  court  was  for 
taking  an   appeal  bond,   it   sufficiently 
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(C.)  Indorsement  of  the  approval  on  the  bond  is  not  essential  in 
the  absence  of  a  statute  requiring  it.^^ 

(T>.)  Effect  of.  —  The  acceptance  of  the  bond  by  the  justice,  though 
he  fails  to  enter  a  formal  approval  thereon,  puts  an  end  to  his  power 
over  the  ease,  and  if  the  bond  be  insufficient,  the  remedy  must  be 
sought  in  the  appellate  court. ^^ 

(VI.)  Proceedings  on  Failure  To  File  Bond  or  on  Filing  Defective  Bond. 
(A.)  In  General.  —  Errors  in  the  bond  or  in  the  regularity  of  the 
filing  must  sometimes  be  taken  advantage  of  by  plea  in  abatement  f* 
but  as  a  general  rule,  a  motion  to  dismiss  the  appeal  should  be  made, 
though  such  a  motion  will  be  defeated  if  a  proper  bond,  curing  mere 
irregularities  and  defects  in  the  first  instance,  is  on  file  at  the  date  of 
the  hearing  thereon.^' 


appeared  that  the  bond  was  filed  and 
approved  by  the  justice,  though  it  did 
not  have  the  file  mark  or  approval  of 
the  justice  indorsed  thereon.  Ragley 
&  Son  V.  Hobbs,  32  Tex.  Civ.  App.  408, 
74  S.  W.  813.  See  Whitman  Agr.  Co. 
t:  Voss,  2  Wills.  Civ.  Cas.  (Tex.), 
§548. 

[b]  Transmission  of  the  bond  with 
the  other  papers  in  the  case  to  the  ap- 
pellate court  by  the  justice,  implies  his 
approval  thereof.  Ohio  &  Mississippi 
Ry.  Co.  V.  Hardy,  64  Ind.  454. 

32.  Colo. — Adams  v.  Decker,  50  Colo. 
236,  114  Pac.  654.  Ind.— Miller  v. 
O'Reilly,  84  Ind.  168,  the  fact  of  ac- 
ceptance is  the  material  thing.  Miss. 
Bowles  V.  Bravard-Woods  Stave  Co., 
107  Miss.  289,  65  So.  273.  N.  Y. 
Sholts  t\  Judges  of  Yates  County,  2 
Cow.  506.  Tex. — Fuerman  v.  Ruehle 
(Tex.  App.),  16  S.  W.  536,  4  Wills. 
Civ.  Cas.,  §81. 

See  also,  Mo. — Jones  r.  Davis,  4  Mo. 
28.  N.  D.— Schulz  v.  Dahl,  21  N.  D. 
302,  130  N.  W.  937,  same  rule  applies 
when  approval  is  by  clerk.  Wis. — ShifP 
V.  Brownell,  4  Wis.   285. 

[a]  Failure  to  mark  the  bond  filed 
is  not  a  jurisdictional  defect,  such 
omission  by  the  justice  is  but  the  non- 
performance of  a  mere  ministerial  act. 
Brown  v.  Melloon,  170  Iowa  49,  152 
N.  W.  75;  Lewis  v.  Warren  &  C.  P. 
Rv.  Co.  (Tex.  Civ.  App.),  97  S.  W. 
104. 

[b]  Indorsement  of  approval  may 
be  made  nunc  pro  tunc,  when  the  bond 
was  approved,  but  the  indorsement 
omitted.  Muller  v.  Humphrevs  (Tex. 
App.),  14  S.  W.  1068,  4  Wills.  Civ.  Cas., 
§10. 

[c]  That  the  approval  is  undated  is 
immaterial,  when  the  bond  is  filed  in 
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time.      Jones   v.    Spann,    3    Wills.    Civ. 
Cas.    (Tex.),    §283. 

33.  Miller  v.  O'Reilly,  84  Ind.  168. 
See  Miller  v.  Superior  Mach.  Co.,  79 
111.   450. 

34.  Ives  r.  Finch,  22  Conn.  101. 

35.  Ala. — Henderson  v.  Plumb,  18 
Ala.  74.  Kan. — Parker  v.  Gibson,  78 
Kan.  90,  96  Pac.  35.  Mc— State  v. 
Garnett  Min.  Co.,  169  Mo.  App.  79,  154 
S.  W.  168;  George  v.  Metropolitan  St. 
R.  Co.,  164  Mo.  App.  121,  147  S.  W. 
1132;  City  of  Caruthersville  v.  Barnett, 
148  Mo.  App.  162,  129  S.  W.  1070; 
Welsh  V.  Hannibal  &  St.  J.  R.  Co.,  55 
Mo.  App.  599,  604.  Mont. — Marlowe  r. 
Michigan  Stove  Co.,  48  Mont.  342,  137 
Pac.  539.  But  see  Pirrie  v.  Moule,  33 
Mont.  1,  81  Pac.  390. 

See  also  Mo. — Hagerty  v.  Lierly,  109 
Mo.  App.  631,  83  S.  W.  542;  State  v. 
Hammond,  92  Mo.  App.  231;  J.  H.  Roth- 
man  Distilling  Co.  v.  Kermis,  79  Mo. 
App.  Ill;  Moulder  v.  Anderson,  63  Mo. 
App.  34.  Neb.— State  Sav.  &  L.  Assn. 
V.  Johnson,  70  Neb.  753,  98  N.  W. 
32.  N.  Y. — Lauck  v.  Gorman,  85  Misc. 
491,  148  N.  Y.  Supp.  933. 

[a]  A  motion  to  dismiss  an  appeal 
for  insufiiciency  of  the  bond  as  to  the 
penalty  and  security  given,  is  not  the 
same  thing  as  a  motion  for  additional 
security  and  a  notice  for  the  former 
motion  will  not  suflSce  as  a  motion  for 
the  latter;  hence  an  appeal  will  not  be 
dismissed  for  failure  to  comply  with 
an  order  for  additional  security,  when 
the  notice  given  was  for  the  first  men- 
tioned relief.  Papin  v.  Buckingham,  33 
Mo.  454. 

As  to  new  undertaking  on  appeal  gen- 
erally, see  infrttj  IV,  B,  6,  e,  (VI), 
(B). 
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All  proceedings  based  on  the  insufficiency  of  the  bond,  must  after 
approval  thereof  by  the  justice,  be  had  in  the  appellate  court.^° 

(B.)  xVmendment  and  New  Security.  — Where  a  defective  or  informal 
undertaking  is  filed,  the  court  to  which  the  case  is  transferred  may 
allow  a  new  undertaking  to  be  filed,"  or  may  allow  such  defects  to 


As  to  dismissal  of  appeal  generally, 
see  infra,  IV,  B,  12. 

36.  Miller  v.  O'Eeilly,  84  Ind.  168. 
See  City  Bond  Co.  v.  Bruner,  34  Ind. 
App.  659,  73  N.  E.  711. 

As  to   approval  of  bond,   see  supra, 

IV,  B,   6,  e,   (V). 

37.  Ark.— Miller  v.  Heard,  7  x\rk. 
50.  Cal. — Werner  v.  Superior  Court, 
161  Cal.  209,  118  Pac.  709;  Cohen  v. 
Connick,  26  Cal.  App.  491,  147  Pac. 
479;  McCraeken  v.  Superior  Court,  86 
Cal.  74,  24  Pac.  845;  Gray  v.  Superior 
Court,  61  Cal.  337  (for  insuf3Eiciency  in 
form);  Coker  r.  Superior  Court,  58  Cal. 
177.  But  see  Bennett  f.  Superior  Court, 
113  Cal.  440,  45  Pac.  808.  Colo.— Scho- 
field  r.  Felt,  10  Colo.  146,  14  Pac.  128. 
111.— Bennett  v.  Pierson,  82  HI.  424; 
Hinman  v.  Kitterman,  40  111.  253;  Weist 

V.  People,  39  111.  507;  Wear  v.  Killeen, 
38  111.  259;  School  Trustees  v.  Starbird, 
13  111.  49;  Enright  v.  Eehbach,  133  111. 
App.  50;  Lyman  v.  Williams,  84  111. 
App.  82.  And  see  Smith  v.  Davis,  89 
111.  203.  Ind.— Hollensbe  v.  Thomas,  22 
Ind.  375;  Humble  r.  Williams,  4  Blaekf. 
473.  Kan. — Parker  v.  Gibson,  78  Kan. 
90,  96  Pac.  35;  Chicago,  K.  &  W.  E. 
Co.  V.  Abilene  Twp.  Co.,  42  Kan.  97, 
21  Pac.  1112;  McClelland  v.  Allison,  34 
Kan.  155,  8  Pac.  239.  Minn.— Eidam  v. 
Johnson,  79  Minn.  249,  82  N.  W.  578. 
Mo. — Williams  v.  Watson,  34  Mo.  95; 
Matthews  v.  Gloss,  22  Mo.  169;  City 
of  Caruthersville  v.  Barnett,  149  Mo. 
App.  162,  129  S.  W.  1070;  Ford  v. 
Gray,  131  Mo.  App.  240,  110  S.  W. 
692.  N.  J. — Perrine  v.  Cheeseman,  11 
N.  J.  L.  195.  But  see  Stevens  v.  Scud- 
der,  5  N.  J.  L.  503.  N.  Y.— Boss  v. 
Markham,  5  Civ.  Proc.  81,  though  the 
time  for  filing  an  undertaking  has  ex- 
pired. Okla. — Eoberts  v.  Converse,  44 
bkla.  552,  145  Pac.  774;  Sadler  v. 
Leach,  43  Okla.  695,  144  Pac.  352; 
Harper  v.  Pierce,  37  Okla.  457,  132  Pac. 
667,  44  L.  E.  A.  (N.  S.)  1144;  Spauld- 
ing  Mfg.  Co.  V.  Eoff,  34  Okla.  309,  125 
Pac.  727;  Chicago,  E.  I.  &  P.  E.  Co. 
r.  Moore,  34  Okla.  199,  124  Pac.  989 
(when  the  undertaking  is  insuflScient  in 
form  or  amount") ;  Washburn  v.  Delaney, 
30  Okla.  789,  120  Pac.  620.    Pa.— Mc- 


Ilhaney  v.  Holland,  111  Pa.  634,  5  Atl. 
731;    Womelsdorf    v.    Heifner,    104    Pa, 

1  (though  the  time  to  appeal  may  have 
expired) ;  Dean  v.  Delaware,  L.  &  W. 
E.  E.  Co.,  19  Pa.  Dist.  101  (leave  to 
file  nunc  pro  tunc  may  be  granted); 
Steam  Heat  &  Power  Co  v.  Hutchinson, 
14    Pa.    Co.    Ct.    491;    Thomas   v.    Pyle, 

2  Chest.  Co.  Eep.  295;  Hill  v.  Schucker, 

1  Woodw.  Dec.  251,  new  bond  may  be 
substituted  at  the  time  of  trial.  See 
Carbaugh  v.  Sanders,  13  Pa.  Super.  361; 
Fishburn  v.  Schifler,  2  Pears.  523,  and 
Adams  r.  Null,  5  Watts  &  S.  (Pa.) 
363,  holding  that  leave  to  file  nunc 
pro  tunc  may  be  granted.  S.  D, 
Aldrich  v.  Public  Opinion  Pub.  Co.,  27 
S  D.  589,  132  N.  W.  278;  Todenhoft 
r.  De  Eoos,  21  S.  D.  234,  111  N.  W. 
550;  Wasem  v.  Bellach,  17  S.  D.  506, 
97  N.  W.  718.  See  Barber  v.  Johnson, 
4  S.  D.  528,  57  N.  W.  225.  Compare 
Doering  v.  .Jensen,  16  S.  D.  58,  91  N. 
W.  343.     Tenn.— McCarver  v.  Jenkins, 

2  Heisk.  629.  Vt.— Houghton  v.  Slack, 
10  Vt.  520.  W.  Va.— Smith  v.  West 
Virginia  Central  Gas  Co.,  65  W.  Va. 
216,  63  S.  E.  1096;  Holmes  r.  Yoke, 
48  W.  Va.  267,  37  S.  E.  .545,  when 
there  was  no  scroll  opposite  the  name 
of  one  of  the  sureties. 

See  also  Orr  r.  Sparkman,  120  Ala. 
9,  23  So.  829;  Henderson  v.  Plumb,  18 
Ala.  74;  Lauck  r.  Gorman,  85  Misc. 
491,  148  N.  Y.  Supp.  933. 

[a]  The  omission  of  the  words  "to 
prosecute  without  delay,"  may  be 
cured  by  the  filing  of  a  new  bond. 
Sadler  v.  Leach,  43  Okla.  695,  144  Pac. 
352;  Eoberts  v.  Converse,  37  Okla.  169, 
131    Pac.   .539. 

[b]  A  new  bond  will  not  be  ordered 
in  the  absence  of  statute  because  of 
the  death  or  insolvency  of  the  surety 
on  the  undertaking  theretofore  filed, 
Bonnett  v.  Townsend,  63  Hun  45,  17  N 
Y.  Supp.  566,  43  N.  Y.  St.  98. 

[c]  Th'e  court  has  no  power  (1)  to 
permit  the  fiUng  of  a  new  bond,  except 
in  cases  where  a  defective  or  irregular 
bond  has  been  given.  Vowell  v.  Tay- 
lor, 8  Okla.  625,  58  Pac.  944.  (2)  It 
has  no  authority  to  allow  a  bond  to 
be    filed    when    the     justice     has     not 
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he  corrected  by  amendmont.^^  So  defects  in  the  amount  of  the  bond 
and  because  of  tlie  insufifieiency  of  the  sureties  may  commonly  be  cor- 
rected hy  filing  a  new  undertaking  or  by  amendment.^^  But  an 
undertaking  that  is  fatally  defective  cannot  be  amended  or  a  new  bond 


granted  an  appeal  (Hagerty  v.  Lierly, 
]09  Mo.  App.  631,  83  S.  W.  542;  Moul- 
der V.  Anderson,  63  Mo.  App.  34.  See 
Moulder  r.  Anderson,  63  Mo.  App.  34), 
(3)  or  when  no  appeal  bond  whatever 
has  been  given.  Vowell  v.  Taylor,  8 
Okla.  62.5,  58  Pac.  944. 

Requisites  and  sufficiency  of  bond  or 
undertaking  on  appeal  from  justice's 
court,  see  supra,  IV,  B,  6,  e,  (IV). 

38.  Ark. — Morrison  r.  State,  40  Ark. 
448.  Conn. — Russell  r.  Monson,  33  Conn. 
506,  when  error  clerical.  Ga. — Gittens 
r.  Whelchel,  12  Ga.  App.  141,  76  S.  ii. 
1051,  when  the  amendment  does  not 
prejudice  the  opposite  party.  Sec  Shir- 
ley r.  Price,  30  Ga.  328.  ill.— Hinman 
r.  Kitterman,  40  111.  253  (for  all  de- 
fects not  jurisdictional);  Enright  r. 
Rehbach,  133  111.  App.  50;  Stilley  v. 
King,  3  111.  App.  338,  regarding  mis- 
recital  in  the  date  of  the  judgment. 
Mich.— Hvman  r.  Kadrovach,  180  Mich. 
370,  147  N.  W.  495;  Hascall  V.  Brooks, 
105  Mich.  383,  63  N.  W.  413,  bond  may 
be  amended  when  appellant  and  the 
sureties  consent  to  amend  the  same. 
Miss. — Nations  v.  Lovejoy,  80  Miss.  401, 
31  So.  811;  Gaddis  v.  Palmer,  60  Miss. 
758.  Mo.— Williams  v.  Watson,  34  Mo. 
95.  Mont. — Marlowe  v.  Michigan  Stove 
Co.,  48  Mont.  342,  137  Pac.  539.  N.  Y. 
Teall  r.  Van  Wyck,  10  Barb.  376. 
Okla. — Federal  Discount  Co.  v.  Clow- 
dus,  150  Pac.  1104.  Pa.-rSiginesky  v. 
Kiunev,  4  Walk.  299;  Bream  v.  Spang- 
ler,  1  Watts  &  S.  378. 

[a]  A  bond  payable  to  the  wrong 
person  may  be  corrected  by  amend- 
ment; it  is  not  a  nullitj'.  Werner  r. 
Superior  Court,  161  Cal.  209,  118  Pac. 
709;  Federal  Discount  Co.  v.  Clowdus 
(Okla.),  150  Pac.  1104. 

[b]  A  misnomer  in  the  initials  of 
the  appellee  and  the  insertion  of  the 
name  of  the  usee  in  the  body  of  the 
bond  after  the  name  of  the  formal 
party  to  the  case  may  be  corrected  and 
added  by  amendment.  Georgia,  F.  & 
A.  Rv.  Co.  V.  Penn  Tobacco  Co.,  9  Ga. 
App.  840,  72  S.  E.  443. 

[c]  When  the  required  stamps  are 
not  attached  to  the  bond,  the  error 
may  be  cured  by  attaching  them.  Hin- 
man r.  Kitterman,  40  111.  253;  Strawser 

Vcl.  XVIII 


r.  Miller,  24  Ind.  401;  Teagarden  v. 
Garver,  24  Ind.  399. 

39.  See  the  following:  111. — Brown 
r.  Kcirns,  13  111.  296.  Kan.— Parker  v. 
Gibson,  78  Kan.  90,  96  Pac.  35;  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Hurst,  52  Kan. 
609,  35  Pac.  211;  Chicago,  K.  &  W. 
R.  Co.  V.  Abilene  Twp.  Co.,  42  Kan. 
97,  21  Pac.  1112;  McClelland  v.  Al- 
lison, 34  Kan.  155,  8  Pac.  239.  Mich. 
Hascall  v.  Brooks,  105  Mich.  383,  63 
N.  W.  413;  People  ex  rel.  Detroit  & 
Birmingham  P.  R.  Co.  v.  Judge  of 
Wayne  Circuit,  27  Mich.  303;  Leder- 
rnan  v.  Wever,  1  Mich.  N.  P.  87.  Mo. 
State  V.  Lavalley,  9  Mo.  834;  Jones 
r.  Davis,  4  Mo.  28.  Okla. — Chicago, 
R.  I.  &  P.  R.  Co.  V.  Moore,  34  Okla. 
199,  124  Pac.  989.  Pa. — Lesch  v.  New- 
ton &  S.  Tpk.  Co.,  1  Lack.  Co.  195; 
Johnson  v.  Miller,  2  Chest.  Co.  148, 
distinguishing  Cummings  V.  Forsman,  6 
Pa.  194.  S.  D.— Towle  v.  Bradley,  2 
S.  D.  472,  50  N.  W.  1057,  distinguishing 
Rudolph  f.  Herman,  2  S.  D.  399,  50 
N.  W.  833.  Tex. — Landa  v.  Heermann, 
85  Tex.  1,  19  S.  W.  885. 

And  see  Ross  v.  Markham,  5  Civ. 
Proc.   (N.   Y.)    81. 

[a]  Where  a  new  undertaking  is 
filed,  such  bond  is  in  place  of  and  not 
in  addition  to  the  other  bond.  Kellogg 
r.   Linger,   60   Mo.   App.   571. 

[b]  When  a  bond  is  defective  be- 
cause it  has  only  one  competent  surety, 
more  than  one  being  required,  the  court 
may  allow  the  bond  to  be  amended  by 
adding  additional  sureties.  People  v. 
Rodgers,  11  Tex.  Civ.  App.  447,  32  S. 
W.  798.  And  see  Bennett  r.  Pierson, 
82  111.  424;  Kile  v.  Hill  Elgin  Butter 
Co.,  22  Pa.  Co.  Ct.  417. 

[c]  Where  one  of  the  sureties  was 
a  practicing  attorney,  who  by  statute 
was  prohibited  from  becoming  a  surety, 
the  bond  is  insufficient  and  a  new  bond 
should  be  filed  in  its  place,  the  pro- 
ceedings remaining  in  abeyance  until 
the  new  bond  is  filed.  Towle  v.  Brad- 
ley, 2  S.  D.  472,  50  N.  W.  1057.  As  to 
sufficiency  of  bond  where  attorney  is 
suretv,  see  supra,  IV,  13,  6,  e,  (III), 
(B),'(l). 

[dl  An  appellate  court  may  refuse 
to  permit  as  well  as  permit  the  amend- 
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substituted  therefor,  at  least  after  the  time  for  taking  the  appeal  has 
expired/"  since  the  appellate  court  is  without  jurisdiction  of  the  case 
under  such  circumstances;*^  it  is  otherwise  where  the  second  under- 
taking is  filed  within  the  time  prescribed  for  taking  an  appeal.*^ 
The  statutes  sometimes  provide  for  the  filing  of  new  security  inde- 
pendent of  whether  the  bond  is  insufficient  in  form.*^ 

The  appellate  court  may  fix  the  time  within  which  a  new  bond 
may  be  filed,  and  upon  a  failure  to  file  the  same  within  that  time  the 
appeal  may  be  dismissed,**  or  it  may  for  good  cause  shown  extend  the 


ment  of  an  appeal  bond  insufficient  in 
form  or  amount.  Gates  v.  Sanders,  13 
Kan.  411. 

40.  Cal. — Rauer's  Law  &  C.  Co.  v. 
Superior  Court,  169  Cal.  296,  146  Pac. 
866;  Bennett  v.  Superior  Court,  113 
Cal.  440,  45  Pac.  808;  Cohen  v.  Con- 
nick,  26  Cal.  App.  491,  147  Pac.  479. 
Ga. — Hines  v.  International  Harvester 
Co.,  7  Ga.  App.  364,  66  S.  E.  989. 
m.— Fay  V.  Seator,  88  111.  App.  419. 
la.— Sutton  V.  Bower,  124  Iowa  58,  99 
N.  W.  104  (after  the  statutory  time 
for  filing  the  bond  has  expired) ;  Min- 
ton  r.  Ozias,  115  Iowa  148,  88  N.  W. 
336.  Kan.— St.  Louis,  K.  &  S.  W.  Ey. 
Co.  V.  Morse,  50  Kan.  99,  31  Pac.  676 
(penalty  clause  blank) ;  Lovitt  v.  Wel- 
lington "&  W.  E.  Co.,  26  Kan.  297,  where 
bond  ran  to  one  party  to  the  proceed- 
ings, a  new  bond  correcting  the  error 
cannot  be  filed.  Mo. — Moore  v.  Damon, 
4  Mo.  App.  111.  N,  Y.— Latham  v. 
Edgerton,  9  Cow.  227;  Ex  parte  Brown, 
7  Cow.  468;  Ex  parte  Alvord,  6  Cow. 
585;  Ex  parte  Chryslin,  4  Cow.  80. 
Ohio.— Allen  v.  Walnul  Hills,  M.  &  P. 
Tpk.  Co.,  9  Ohio  Dec.  322,  12  W.  L. 
Bui.  168.  Okla.— Washburn  v.  Delaney, 
30  Okla.  789,  120  Pac.  620.  But  see 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Moore, 
34  Okla.  199,  124  Pac.  989.  Tex.— King 
V.  Hopkins,  42  Tex.  48;  Galveston,  H. 
&  S.  A.  E.  Co.  V.  Geyer  (Tex.  Civ. 
App.),  49  S.  W.  251;  Snow  v.  East- 
ham  (Tex.  Civ.  App.),  46  S.  W.  866; 
Houston  &  T.  C.  E.  Co.  v.  Eed  Cross 
Stock  Farm  (Tex.  Civ.  App.),  43  S.  W. 
795;  Nones  r.  McGregor  (Tex.  Civ. 
App.),  35  S.  W.  1083;  Bremond  v. 
Seeligson,  1  White  &  W.  Civ.  Cas., 
§636,  when  bond  does  not  contain  stat- 
utory condition.  Utah. — Hoffman  v. 
Lewis,  31  Utah  179,  87  Pac.  167.  Wis. 
Pelton  V.  Blooming  Grove,  3  Wis.  310. 

[a]  Entire  Omission  To  State  an 
Amount. — The  appellate  court  is  with- 
out power  to  amend  an  undertaking  in 
which    no    definite    amount    for    which 


the  surety  is  liable  is  stated  by  in- 
serting therein  an  amount  that  is  twice 
the  amount  of  the  judgment.  Walrath 
V.  Klock,  22  App.  Div.  220,  47  N.  Y. 
Supp.  1047. 

41.  lU.— Woodhull  V.  Kelly,  6  111. 
App.  323.  la.— Seabold  v.  Schevers,  89 
N.  W.  1121.  N.  D.— Eichardson  r.  Camp- 
bell, 9  N.  D.  100,  81  N.  W.  31.  S.  D. 
Smith  v.  Coffin,  9  S.  D.  502,  70  N.  W. 
636;  McDonald  v.  Paris,  9  S.  D.  310, 
68  N.  W.  737. 

See  also  supra,  IV,  B,  6,  e,  (I), 
(A). 

42.  Cal. — Lane  v.  Superior  Court,  5 
Cal.  App.  762,  91  Pac.  405.  Idaho. 
Snyder  v.  Wooden^  11  Idaho  150,  81 
Pac.  377;  Perkins  v.  Bridge,  10  Idaho 
189,  77  Pac.  329.  Okla.— Hampton  r. 
Johnson,  31  Okla.  770,  123  Pac.  1067. 
Wash. — Spurlock  v.  Port  Townsend  S. 
E.   Co.,   12  Wash.   34,   40   Pac.  420. 

See  also  Smith  v.  Steel,  1  Ashm.  (Pa.) 
80,  holding  that  a  justice  may  allow 
time  to  file  a  new  "bail,"  if  the  bond 
that  was  insufficient  was  filed  in  time. 

43.  See  the  statutes. 

[a]  In  Illinois  the  court  to  which 
the  appeal  is  taken  may  "if  necessary 
to  secure  the  rights  of  the  parties," 
require  a  new  bond  in  a  larger  amount. 
Enright  v.  Eehbach,  133  111.  App.  50. 

[b]  If  a  new  bond  for  an  increased 
amount  be  ordered,  the  appeal  may  be 
dismissed  if  such  order  be  not  com- 
plied with.  Fairbank  v.  Streeter,  142 
HI.  226,  31  N.  E.  494,  reversing  41  111 
App.  434. 

[c]  In  Oregon  when  the  bond  has 
been  filed  in  due  time  and  is  sufficient 
in  form,  but  one  of  the  sureties  failed 
to  appear  and  justify  because  of  a  mis- 
take of  one  of  the  attorneys,  the  court 
may  grant  leave  to  file  a  new  under- 
taking. Gobbi  r.  Eefranco,  33  Ore.  26 
52   Pac.   761.  ' 

44.  Colo.— McKee  v.  Bassick  Min. 
Co.,  8  Colo.  392,  8  Pac.  561.  Mich. 
Hascall   v.   Brooks,    105    Mich.   383,    63 
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time  thus  fixed.^^  It  is  improper  to  dismiss  the  appeal  before  giving 
appellant  an  opportunity  to  file  a  new  and  sufficient  or  amended  bond 
in  such  cases,  hoAvever.^° 

Notice  of  the  filing  of  a  new  undertaking  is  sometimes  required,*^  and 
if  not  given  the  appeal  may  be  dismissed.*^ 

Approval  of  the  new  bond  may  in  a  proper  case  be  compelled  by 
mandamus.^" 

(VII,)  Waiver  of  Bond  or  Defects  Therein.  —  (A.)  Generally.  —  The  giv- 
ing of  an  undertaking  on  appeal  being  jurisdictional  under  most 
statutes,^"  it  cannot  usually  be  waived  by  consent  of  the  parties.^^ 
And  when  the  statute  requires  the  filing  of  an  appeal  bond  to  perfect 
the  appeal,  the  justice  has  no  power  to  waive  the  bond,  or  allow  the 
appeal  without  a  bond.^^    But  when  the  bond  is  given  for  the  benefit 


N.  W.  413.  Neb.— Galligher  v.  Wolf,  47 
Neb.  589,  66  N.  W.  645;  Robare  v.  Ken- 
dall, 22  Neb.  677,  35  N.  W.  940. 

[a]  In  Pennsylvania  when  the  bond 
or  undertaking  is  defective  the  proper 
practice  is  to  obtain  a  rule  requiring 
appellant  to  perfect  his  appeal  within 
a  given  time,  or  show  cause  why  his 
appeal  should  not  be  dismissed.  The 
Burgess  of  Huntington  v.  Jackson,  2 
Pen.  &  W.  (Pa.)  431.  See  Siginesky 
V.  Kinney,  4  Walk.  (Pa.)  299;  Twyford 
V.  Dyer,  17  Pa.  Co.  Ct.  28,  4  Pa.  Dist. 
714. 

45.  McKee  v.  Bassick-Min.  Co.,  8 
Colo.   392,   8   Pac.   561. 

46.  Ala. — Appleton  v.  Turrentine,  19 
Ala.  706;  Carter  v.  Pickard,  11  Ala. 
673.  Dak.— Keehl  v.  Schaller,  6  Dak. 
499,  50  N.  W.  195.  111.— Wear  v.  Kil- 
leen,  38  111.  259;  Jackson  v.  Sherman 
House  Hotel  Co.,  120  111.  App.  507; 
Murphy  v.  Consolidated  Tank  Line  Co., 
32  111.  App.  612.  Ind.— Murphy  v. 
Steele,  51  Ind.  81.  Kan.— St.  Louis  & 
S.  F.  Ey.  Co.  V.  Hurst,  52  Kan.  609,  35 
Pac.  211.  Mich. — People  v.  Judge  of 
Wayne  Circuit  Court,  27  Mich.  303. 
Mo.— State  v.  Garnett  Min.  Co.,  169  Mo. 
App.  79,  154  S.  W.  168;  Clapper  v. 
Brarlshaw,  163  Mo.  App.  587,  146  S.  W. 
1177;  Ford  r.  Grav,  131  Mo.  App.  240, 
110  S.  W.  692.  Okla.— M.  J.  Spaulding 
Implement  Co.  i\  Goforth,  154  Pac.  649. 
Ore.— Hosford  v.  Logus,  13  Ore.  130,  11 
Pac.  900.  And  see  Hager  v.  Knapp,  45 
Ore.  512,  78  Pac.  671.  Tex.— People  v. 
Rodgers,  11  Tex.  Civ.  App.  447,  32  S. 
W.  798.  W.  Va.— Smith  r.  West  Vir- 
ginia, etc.  Gas  Co.,  65  W.  Va.  216,  63 
S.  E.  1096. 

[al  When  the  appeal  has  been  dis- 
missed for  failure  to  file  a  new  bond, 
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leave  to  amend  the  bond  will  be  re- 
fused as  long  as  the  judgment  remains 
in  force.  Rudolph  v.  Herman,  4  S.  D. 
430,   57  N.  W.  65. 

47.  Herting  v.  Superior  Court,  69 
Cal.  XV,  10  Pac.  514;  Wood  v.  Superior 
Court,  67  Cal.  115,  7  Pac.  200;  Perkins 
V.  Bridge,  10  Idaho  189,  77  Pac.  329. 

48.  Herting  v.  Superior  Court,  69 
Cal.  XV,  10  Pac.  514;  Wood  v.  Superior 
Court,  67  Cal.  115,  7  Pac.  200. 

49.  People  ex  rel.  Cook  v.  Judges  of 
Niagara  County  Common  Pleas,  1  How. 
Pr.    (N.  Y.)    196. 

Compelling  approval  of  appeal  bond 
generally,  see  supra,  IV,  B,  6,  e,  (V), 
(A)  and  the  title  "Undertakings." 

50.  See  supra,  IV,  B,  6,  e,  (I),  (A). 

51.  Mass. — Santom  v.  Ballard,  133 
Mass.  464.  N.  D. — Deardoff  v.  Thorsten- 
sen,  16  N.  D.  355,  113  N.  W.  616.  Okla. 
Washburn  v.  Delaney,  30  Okla.  789,  120 
Pac.  620.  S.  D.— Brown  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  10  S.  D.  633,  75  N. 
W.  98,  66   Am.  St.  Rep.  730. 

[a]  An  agreement  by  both  parties 
that  the  losing  party  might  appeal  by 
consent,  though  entered  on  the  jus- 
tice's docket,  does  not  waive  the  nec- 
essity of  filing  an  appeal  bond  when 
the  statute  requires  such  bond.  New- 
man r.  State,  97  Ga.  367,  23  S.  E.  831. 

[b]  The  filing  of  an  answer  by  the 
respondent  does  not  waive  the  failure 
to  file  an  appeal  bond  required  by  stat- 
ute to  perfect  the  appeal.  Stimpson 
C.  Scale  Co.  v.  Superior  Court,  12  Cal. 
App.   536,   107   Pac.   1013. 

52.  City  of  Caruthersville  v.  Bar- 
nett,  149  Mo.  App.  162,  129  S.  W. 
1070. 

Cash  deposit  in  lieu  of  bond,  see  su- 
pra, IV,  B,  6,  e,   (I),   (B). 
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of  the  appellee,  he  may  waive  its  being  filled.'^''  When  a  waiver  of  an 
appeal  nndertaking  is  permitted,  it  must  be  entered  into  at  the  time 
or  prior  to  the  service  of  the  notice  of  appeal.^* 

(B.)  Waiver  of  Defects  or  of  Delay  in  Filing.  —  When  no  timely  ob- 
jection is  made  to  the  form  of  the  bond,  the  objection  is  waived  ;^^ 
and  a  general  appearance,'^^  or  going  to  trial  on  the  merits,^'  is  also 
a  v;aivcr  of  any  defect  in  the  bond.  But  a  special  appearance  does 
not  waive  the  objection  that  the  bond  was  not  filed  in  time.^^  A 
statute  curing  defects  in  a^  bond,  when  the  bond  has  been  taken  by 
the  justice,  has  no  application  when  the  justice  refused  to  approve 
the  bond,  though  the  bond  was  marked  "  filed.  "^° 

7.    Effects     of    Taking    Appeal.^o  — a.      As     to    Lower    Court. 


53.  U.  S. — Dillingham  v.  Skein, 
Hempst.  181,  7  Fed.  Cas.  No.  3,912a. 
Conn. — Ives  v.  Finch,  22  Conn.  101. 
111.— Rozier  v.  Williams,  92  111.  187. 
Me,— Bennett  v.  Green,  46  Me.  499. 
Compare  DoUoflf  v.  Hartwell,  38  Me.  54. 
Mich. — Smart  v.  Howe,  3   Mich.  590. 

See  also  St.  Louis,  K.  &  S.  W.  Ey. 
Co.  r.  Morse,  50  Kan.  99,  31  Pac.  676; 
Farnam  v.  Davis,  32  N.  H.  '302.  But 
see  Brown  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  10  S.  D.  633,  75  N.  W.  198,  66  Am. 
St.  Rep.  730,  holding  that  the  bond  is 
liot  only  for  the  benefit  of  the  adverse 
party,  but  on  grounds  of  public  policy. 

[a]  An  oral  waiver  by  the  attorney 
is  not  sufficient.  Lauck  r.  Gorman,  85 
Misc.  491,  148  N.  Y.  Supp.  933. 

54.  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27  S.  D.  589,  132  N.  W.  278.  But 
see  Brown  v.  Brown,  12  S.  D.  380,  81 
N.  W.  627:  Brown  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  10  S.  D.  633,  75  N.  W. 
198,  66  Am.  St.  Rep.  730,  holding  that 
parties  cannot  waive  appeal  undertak- 
ing, even  by  appearance  in  appellate 
court  without  objection. 

55.  Conn. — Ives  v.  Finch,  22  Conn. 
]01.  Mass. — Brown  v.  Tobias,  1  Allen 
385.  Miss— Battle  v.  Woolf,  23  Miss. 
318.  Pa.— Shank  v.  Warfel,  14  Serg.  & 
R.  205.  Tex.— Cason  v.  Laney,  82  Tex. 
317,  18  S.  W.  667;  Cockrill  v.  Eason 
(Tex.  Civ.  App.),  26  S.  W.  464. 

See  also  Farnam  v.  Davis,  32  N.  H. 
302. 

Taking  objection,  see  supra,  IV,  B, 
6,  e,  (VI). 

[a]  Where  the  bond  recites  the 
wrong  court,  and  no  objection  is  made 
thereto,  the  bond  is  sufficient.  Teall 
V.  Van  Wyck,  10  Barb.  (N.  Y.)  376. 
As  to  recitals  as  to  court  in  which 
judgment  rendered,  see  supra,  IV,  B, 
6,   e,    (IV),    (E). 

[b]  Appellee's      Name      Incorrect. 


Where  the  appeal  bond  gave  the  wrong 
name  of  the  appellee,  the  circuit  court 
is  not  thereby  deprived  of  jurisdiction, 
and  when  appellee  though  having  no- 
tice fails  to  appear,  and  no  objection 
is  made  until  after  judgment,  the  error 
is  waived.  Evans-Smith  Drug  Co.  v. 
White,   86   Mo.   App.   540. 

56,  Conn. — Ives  r.  Finch,  22  Conn. 
101.  111.— Mueller  Mfg.  Co.  v.  Boland, 
149  111.  App.  641;  Lyman  v.  Williams, 
84  111.  App.  82,  failure  of  appellant  to 
execute  bond,  when  it  is  necessary  for 
him  to  do  so.  Mich. — Sherwood  v. 
Ionia  Circuit  Judge,  107  Mich.  136,  64 
N.  W,  1045.  Mo.— Ford  v.  Gray,  131 
Mo.  App.  240,  no  S.  W.  692;  Long 
Bros.  f.  Bolen  Coal  Co.,  56  Mo.  App. 
605.  Pa. — Cavence  v.  Butler,  6  Binn. 
52. 

57,  lU.— Matlock  v.  Pray,  61  111. 
App.  102.  Mo.— Kraas  v.  Shipp,  69  Mo, 
App.  46.  N.  C— Smith  r.  Niel,  9  N, 
C.  14.  Pa.— Cavence  v.  Butler,  6  Binn. 
52. 

[a]  When  defendant  interposes  a 
counterclaim  and  a  trial  is  had  on  the 
merits  in  the  appellate  court,  defend- 
ant cannot  afterwards  question  the  jur- 
isdiction of  that  court  because  of  in- 
sufficiency of  the  bond.  Miller  v.  Lewis, 
17  S.  D.  448,  97  N.  W.  364. 

58,  See  Bubb  v.  Cain,  37  Kan.  692, 
16  Pac.  89,  holding  that  an  appearance 
by  appellee  in  the  appellate  court  for 
the  purpose  of  questioning  the  jurisdic- 
tion of  the  court  to  hear  and  determine 
the  case  on  the  ground  that  no  valid 
appeal  has  been  taken,  does  not  waive 
the  objection  that  the  bond  was  not 
filed  in  time. 

59,  State  r,  Daly,  175  Ind,  108,  93 
N.   E.  539. 

60,  Effect  of  appeal  generally,  see  2 
Standard  Proc.  324  et  seq. 

Vol.  XVIII 


262 


JUSTICES  OF  THE  PEACE 


(10  Generally.  —  After  the  appeal  has  been  perf ected,^^  the  cause  is 
removed  from  the  justice's  jurisdiction  absolutely,^^  and  he  has  no 
power  or  authority  to  take  any  further  steps  in  the  case,''^  other  than 
to  certify  or  send  the  papers  to  the  appellate  court,^*  though  he  has 
been  permitted  to  amend  his  record  so  as  to  show  that  he  rendered 

judgment  in  the  cause.^^ 

(II.)  As  Waiver  of  Defects  and  Objections.  —  (A.)  Objections  to  Juris- 
diction OF  Lower  Court.  — By  taking  and  perfecting  an  appeal,  a  de- 
fendant w^aives  any  objection  he  may  have  because  the  lower  court 
failed  to  acquire  jurisdiction  over  his  person.^''  But  the  fact  that  the 
justice  was  without  jurisdiction  of  the  subject-matter  of  the  action,^^ 
or  the  amount  in  controversy,**^  may  be  raised  by  the  defendant  on 
appeal  although  he  appeared  and  went  to  trial  in  the  lower  court 
without  objection,  for  the  justice  being  without  jurisdiction  of  the 
subject-matter  of  the  action,  the  appellate  court  acquires  no  juris- 
diction.^* Where  there  is  a  trial  de  novo,  however,  and  the  appellate 
court  has  original  jurisdiction  of  the  subject-matter,^"  or  where  there 


61.  Taking  and  perfecting  the  ap- 
peal, see  supra,  IV,  B,  6. 

62.  Lacey  v.  Hendricks,  164  Ala. 
280,  51  So.  157,  137  Am.  St.  Rep.  45. 
See  also  infra,  IV,  B,  9. 

63.  Lacey  v.  Hendricks,  164  Ala. 
280,  51   So.   157,   137   Am.  St.  Eep.   45. 

[a]  A  justice  cannot  set  aside  a 
judgment  for  want  of  jurisdiction  after 
an  appeal  has  been  taken  and  the  pa- 
pers have  been  transmitted  to  the  ap- 
pellate court.  Forbes  v.  McGuire,  llC 
N.  C.  449,  21  S.  E.  178. 

64.  See  Lacey  v.  Hendricks,  164  Ala. 
280,  51  So.  157,  137  Am.  St.  Eep.  45. 

Return,  transcript,  or  record,  see  in- 
fra. IV,  B,  11,  b. 

65.  Rowe  t;.  Smith,  51  Conn.  266,  50 
Am.  Rep.   16. 

Amendment  of  record,  see  infra,  IV. 
B,  11,  b,  (VI). 

66.  Ala. — Thompson  v.  Clopton,  31 
Ala.  647.  111.— Wasson  v.  Cone,  86  111, 
46;  Parker  v.  Raphael,  64  111.  App.  299. 
Miss. — Illinois  Central  R.  Co.  v.  Swan- 
son,  92  Miss.  485,  46  So.  83.  Neb. 
Dean  v.  Kinman,  15  Neb.  492,  20  N. 
W.   112. 

See  also  Union  Pacific  R.  Co.  v 
Wolfe,  26  Colo.  App.  567,  144  Pac. 
330;  Alton  v.  Kirsch,  68  111.  261.  Com- 
pare Smith  Premier  Typewriter  Co.  V. 
Westcott,  112  Md.  146,  75  Atl.  1052. 

67.  Parker  v.  Watt  (Tex.  Civ.  App.), 
178   S.  W.  718. 

("a]  Where  an  objection  to  the  jur- 
isdiction of  the  justice  was  made  in 
the  justice's  court  and  also  in  the  ap- 
pellate court,  a  special  appearance  be- 
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ing  entered  in  both  courts,  the  objec- 
tion is  not  waived  by  taking  the  ap- 
peal!. Otero  County  v.  Hoffmire,  9 
Colo.  App.  526,  49  Pac.  375.  See 
Bc'hymer  v.  Nordlo.h,  12  Colo.  352,  21 
Pac!  37;  Flannery  v.  Trainer,  13  Colo 
App.  290,  57  Pac.  189. 

68.  la. — Leathers  v.  Geitz,  135  Iowa 
145,  112  N.  W.  191;  Baily  v.  Birkhofer, 
123  Iowa  59,  98  N.  W.  594;  Erret  v. 
Pritchard,  121  Iowa  496,  96  N.  W.  963; 
Porter  v.  Welsh,  117  Iowa  144,  90  N. 
W.  582.  S.  D.— Plunket  v.  Evans,  2  S. 
D.  434,  50  N.  W.  961.  Tex.— Missouri, 
K.  &  T.  Ry.  Co.  r.  Hamilton  (Tex.  Civ. 
App.),   108   S.  W.   1002. 

But  see  Thayer  v.  Gibbs,  140  Mich 
60,  103  N.  W.  526. 

69.  See  the  following:  N.  D.— Stacy 
Fruit  Co.  V.  McClellan,  25  N.  D.  449, 
142  N.  W.  44;  Vidger  v.  Nolin,  10  N. 
D.  353,  360,  87  N.  W.  593.  Tex.— Wise 
r.  O'Mallty,  60  Tex.  588;  Horan  v. 
Wahrenberger,  9  Tex.  314,  58  Am.  Dec, 
145;  Able  v.  Bloomfield,  6  Tex.  263; 
Davis  r.  Stewart,  4  Tex.  223;  Baker  f. 
Chisholm,  3  Tex.  157;  Parker  v.  Watt 
(Tex.  Civ.  App.),  178  S.  W.  718;  Heard 
V.  Conly  (Tex.  Civ.  App.),  50  S.  W. 
1047;  Dazey  v.  Pennington,  10  Tex.  Civ. 
App.  326,  31  S.  W.  312.  Wis.— Cooban 
r.  Brj^ant,  36  Wis.  605. 

See  also  Tracy  v.  Sumida,  23  Cal. 
App.  Dec.  607;  Village  of  Coulterville 
r.  Gillen,  72  111.  599,  and  supra,  IV, 
B,  1. 

70.  Ramsbv  r.  Bigler,  129  Mich.  570, 
89  N.  W.  344. 

[a]     Where  the  appellate  court  may 


JUSTICES  OF  THE  PEACE 


2G3 


is  co-ordinate  jurisdiction/^  an  objection  to  the  jurisdiction  of  the 
justice  over  the  subject-matter  is  by  some  courts  held  to  come  too  late 
when  taken  for  the  first  time  in  the  appellate  court. 

(B.)  Defects  in  Process  and  Proceedings.  —  When  the  trial  in  the  ap- 
pellate court  is  de  novo,  the  taking  and  perfecting^  of  an  appeal  by  the 
defendant  in  the  lower  court  waives  all  defects  in^^  the  process,  or  in 


obtain  jurisdiction  of  causes  other  than 
hy  appeal,  and  had  jurisdiction  of  tho 
subject  matter  of  the  action,  it  may 
proceed  with  the  trial  of  an  action 
appealed  from  a  justice's  court,  though 
the  amount  in  controversy  was  in  ex- 
cess of  the  amount  over  which  the 
justice  had  jurisdiction.  Cook  v. 
Morse,  40  Conn.  544;  Fowler  v.  Bishop, 
32   Conn.   199. 

71.  Hopper  v.  Hopper,  84  Mo.  App. 
117;  Crenshaw  f.  Pacific  Mut.  Life  Ins. 
Co.,  71  Mo.  App.  42;  Miller  v.  Creigh- 
ton,  7  Ohio  Dec.  (Reprint)  602,  4  W. 
L.  Bui.   139. 

72.  Ala. — Western  R.  Co.  v.  Lazarus, 

88  Ala.  453,  6  So.  877;  McElhaney  v. 
Gilleland,  30  Ala.  183.  Ark.— Cardeu 
V.  Bailey,  87  Ark.  230,  112  S.  W.  743; 
Kansas  City  S.  &  M.  R.  Co.  v.  Sum- 
mers, 45  Ark.  295  (is  in  effect  a  gen- 
eral appearance);  Smith  v.  Stinnett,  1 
Ark.  497.  Colo. — Stephens  v.  "Wheeler, 
(50  Colo.  351,  153  Pae.  444;  Colorado 
C.  R.  Co.  V.  Caldwell,  11  Colo.  545,  19 
Pac.  542;  Charles  v.  Amos,  10  Colo. 
272,  15  Pac.  417;  Wyatt  v.  Freeman,  4 
Colo.  14;  Deitz  v.  Central,  1  Colo.  323; 
Paul  V.  Rooks,  16  Colo.  App.  44,  63 
Pac.  711;  Union  Pacific,  D.  &  G.  R. 
Co.  V.  Perkins,  7  Colo.  App.  184,  42 
Pac.  1047.  But  see  Bailey  v.  Williams, 
55  Colo.  95,  132  Pac.  1142.  Ga.— Tal- 
bott  V.  Collier,  102  Ga.  550,  28  S.  E. 
225.  111.— Schofield  v.  Pope,  104  HI. 
130;  Reynolds  v.  Gage,  91  HI.  125; 
Buettner  v.  Norton  &  Dickinson  Mfg. 
Co.,    90    Hi.    415;    Reynolds    v.    Foster, 

89  HI.  257;  Coulterville  v.  Gillen,  72 
HI.  599;  Roberts  v.  Formhalls,  46  HI. 
C6;  Olsen  v.  Stark,  94  HI.  App.  556; 
Bridge,  etc.  Union  v.  Sigmund,  88  111. 
App.  344;  AIcRae  v.  Houdeshell,  88  III. 
App.  428.  Ind.— Baltimore  &  O.  R.  Co. 
r.  Tess,  2  Ind.  App.  507,  28  N.  E.  721. 
Kan. — Dickson  v.  Randal,  19  Kan.  212; 
Haas  V.  Lees,  18  Kan.  449.  Mass. 
Briggs  V.  Humphrey,  1  Allen  371.  Minn. 
McCubrey  v.  Lankis,  74  Minn.  302,  77 
N.  W.  144;  Seurer  v.  Horst,  31  Minn. 
479,  18  N.  W.  283.  Miss.— Mobile  & 
O.  E.  Co.  u.  Dale,  61  Miss.  206.     Mo. 


Ijesan  Adv.  Co.  v.  Castlenian,  265  Mo. 
345,  177  S.  W.  597;  Powell  i;.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (Mo.  App.),  178 
S.  W.  212,  217;  Swezea  v.  Jenkins.  186 
Mo.  App.  428,  171  S.  W.  618.  Mont. 
Gage  V.  Maryatt,  9  Mont.  205,  23  Pac. 
337.  Neb. — Ward  v.  Western  Horse  & 
Cattle  Ins.  Co.,  42  Neb.  374,  60  N.  W. 
547;  Dean  v.  Kinman,  15  Neb.  492,  20 
N.  W.  112.  N.  D.— Deering  &  Co.  v. 
A''enne,  7  N.  D.  576,  75  N.  W.  926; 
I^yons  V.  Miller,  2  N.  D.  1,  48  N.  W. 
514.  Okla.— Cohn  v.  Clark,  150  Pac. 
467;  Turk  v.  Mayberry,  32  Okla.  66,  121 
Pac.  665;  Doggett  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  31  Okla.  177,  120  Pac.  654; 
Gulf  Pipe  Line  Co.  v.  Vanderberg,  28 
Okla.  637,  115  Pac.  782,  Ann.  Cas. 
1912D,  407,  34  L.  R.  A.  (N.  S.)  661, 
(hstingnishing,  Bes  Line  Const.  Co.  v. 
Schmidt,  16  Okla.  429,  85  Pac.  711; 
Chicago  Bldg.  &  Mfg.  Co.  v.  Pewthers, 
10  Okla.  724,  63  Pae.  964;  Chicago 
Bldg.,  etc.  Co.  r.  Kirby,  10  Okla.  7.10,  63 
Pac.  966,  and  Jones  v.  Chicago  Bldg.  & 
Mfg.  Co.,  10  Okla.  628.  64  Pac.  7.  Pa. 
Short  V.  Bowell,  130  Pa.  434,  18  Atl. 
621;  Gibson  v.  Haworth,  47  Pa.  Super. 
618;  Silley  v.  Burt,  21  Pa.  Super.  618; 
Jones  V.  Delaware  &  H.  Canal  Co.,  10 
Phila.  570.  Tex.— Hairston  v.  Southern 
Pac.  Ry.  Co.,  94  S.  W.  1078;  Irwin  v. 
Davenport,  84  Tex.  512,  19  S.  W.  692; 
Sheldon  v.  San  Antonio,  25  Tex.  Supp. 
177;  Perry  v.  Rohde,  20  Tex.  729;  Perry 
r  McKinzie.  4  Tex.  154;  Leventhal  v. 
Hollaman  (Tex.  Civ.  App.),  165  S.  W.  6; 
White  V.  Johnson,  5  Tex.  Civ.  App 
480,  24  S.  W.  568.  Utah.— Griffin  Co 
u  Howell,  38  Utah  357,  113  Pac.  326. 
W.  Va.— Chesapeake  &  O.  R.  Co.  f. 
Wright,  50  W.  Va.  653,  41  S.  E.  147; 
Thorn  v.  Thorn,  47  W.  Va.  4,  34  S.  E. 
759;  Johnson  v.  MaeCoy,  32  W  Va 
552,  9  S.  E.  887.  Wis.— Ruthe  v.  Green 
Bay  &  M.  R.  R.  Co.,  37  Wis.  344; 
Woodruff  V.  Sanders,  18  Wis.  161;  Lowe 
V  Stringham,  14  Wis.  222;  Barnum  v. 
Fitzpatrick,  11  Wis.  81. 

See  also  2  Standard  Proc.  545. 

But  see  Malone  v.  Clark,  2  Hill  (N. 
Y.)    657,  as  to  when  the  objection  as 
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the  service  thereof,"  even  though  there  was  a  default  or  failure 
to  appear  before  the  justice  f*  but  where  no  trial  de  novo  can  be  had, 
the  weight  of  authority  is  to  the  effect  that  the  matter  may  be  re- 
viewed on  appeal  or  error,  there  being  only  a  special  appearance  for 
that  purpose/^     In  some  jurisdictions  a  special  appeal  must  be  taken 


to   jurisdiction    of    the    person    by    the 
justice  is  au  issue  on  the  appeal. 

[a]  Criminal  Proceeding.— Where  a 
defendant  is  brought  into  court  by 
summons  or  warrant  and  appears  and 
makes  no  objection  to  the  process  or 
the  affidavit  on  which  the  warrant  is 
based,  and  upon  conviction  appeals  to 
the  county  court  where  there  is  a  trial 
de  novo,  the  appeal  waives  all  objec- 
tions. Lloyd  V.  Canon  City,  46  Colo. 
195,  103  Pac.  288. 

73.  Colo.— Colorado  Cent.  E.  Co.  v. 
Caldwell,  11  Colo.  545,  19  Pac.  542; 
Charles  v.  Amos,  10  Colo.  272,  15  Pac. 
417;  Deitz  r.  Central,  1  Colo.  323;  Un- 
ion Pac.  D.  &  G.  E.  Co.  v.  Perkins,  7  Colo. 
App-  1S4,  42  Pac.  1047.  Ga.— Talbott 
V.  Collier,  102  Ga.  550,  28  S.  E.  225. 
But  see  Bell  v.  Bowdoin,  109  Ga.  209, 
34  S.  E.  339.  Ill,— Ohio  &  M.  Ky.  Co. 
f.  McCutchin,  27  111.  9;  Swingley  v. 
Havnes,  22  111.  214;  Bines  r.  Proctor,  5 
111.'  174;  Waterbury  v.  Hobbs,  84  111. 
App.  37;  Willerton  r.  Shoemaker,  60 
111.  App.  126.  Mass. — Briggs  v.  Hum- 
phrev,  1  Allen  371.  N.  D.— Lyons  v. 
Miller,  2  N.  D.  1,  48  N.  W.  514,  though 
there  was  only  a  special  appearance  be- 
fore the  justice  and  motion  to  set  aside 
the  service.  Pa, — Bowell  v.  Gould,  130 
Pa.  434,  18  Atl.  621.  Tenn,— See  Don- 
Rghv  &  Co.  V.  McCorkle,  118  Tenn.  73, 
98  S.  W.  1050.  Wis.— Woodruff  v.  San- 
ders, 18  Wis.   161. 

fa]  Filing  an  appeal  bond  waives  a 
defect  in  the  service  of  summons  in 
the  justice's  court,  though  the  objec- 
tion was  first  made  before  the  justice. 
Willerton  r.  Shoemaker,  60  111.  App. 
126.  See  Illinois  C.  R.  Co.  v.  Swanson, 
92  Miss.  485,  46  So.  83;  Hairston  f. 
Southern  Pac.  R.  Co.  (Tex.  Civ.  App.), 
94  S.  W.  1078.  Compare  Blankenship  v. 
Kanawha  &  M.  Rv.  Co.,  43  W.  Va.  135, 
27  S.  E.  355. 

fhl  Effect  of  Special  Appearance. 
Taking  an  appeal  from  a  judgment  of 
n  justice  of  the  peace,  waives  all  irregu- 
larities and  defects  in  the  form  or 
service  of  summons  or  want  of  pro- 
cess,  though    the    appearance    in    both 


courts  is  only  special.  School  District 
No.  38  V.  Waters,  20  Colo.  App.  106, 
77  Pac.  255.  See  Baltimore  &  O.  R. 
Co.  V.  Tess,  2  Ind.  App.  507,  28  N.  E. 
721;  Gage  v.  Maryatt,  9  Mont.  265,  23 
Pae.  337. 

74.  Ark.— Kansas  City,  S.  &  M.  Ry. 
Co.  V.  Summers,  45  Ark.  295.  See 
Ball  r.  Kuykendall,  2  Ark.  195.  Com- 
pare Rose  r.  Ford,  2  Ark.  26.  Colo, 
Charles  r.  Amos,  10  Colo.  272,  15  Pac. 
417;  Wyatt  r.  Freeman,  4  Colo.  14. 
111.— Swingley  r.  Haynes,  22  111.  214; 
McRae  v.  Houdeshell,  88  111.  App.  428, 
Kan, — Haas  v.  Lees,  18  Kan.  449. 
Miss.— Mobile  &  O.  R.  Co.  v.  Dale,  61 
Miss.  206.  See  Illinois  Central  R.  R. 
Co.  V.  Swanson,  92  Miss.  485,  46  So. 
83.  Mont.— Gage  v.  Maryatt,  9  Mont. 
265,  23  Pac.  337.  Tex.— Perry  v.  Rohde, 
20  Tex.  729.  But  see  St.  Louis  &  S.  F. 
Ry.  Co.  V.  English  (Tex.  Civ.  App.), 
109  S.  W.  424.  W.  Va.— Johnson  v. 
MacCoy,  32  W.  Va.  552,  9  S.  E.  887. 
Wis, — Barnum  v.  Fitzpatrick,  11  Wis. 
81. 

[a]  A  defendant  in  a  gariiislunent 
suit  who  was  not  served  with  process 
and  who  made  no  appearance  in  the 
justice's  court,  but  who  appeals  to  the 
county,  waives  the  failure  to  servfe  him 
with  process  in  the  lower  court.  Charles 
V.  Amos,  10  Colo.  272,  15  Pac.  417. 

75.  See  the  following:  Kan. — Dick- 
erson  v.  Burlington  &  M.  R.  R.  Co.,  43 
Kan.  702,  23  Pac.  936;  Bentz  v.  Eu- 
banks,  32  Kan.  321,  4  Pac.  269,  when 
the  case  is  taken  up  on  error.  Mich. 
Shaw  r.  Moser,  3  Mich.  71.  Minn, 
Craighead  v.  Martin,  25  Minn.  41;  John- 
son V.  Knoblauch,  14  Minn.  16.  Mo. 
Swezea  r.  Jenkins,  186  Mo.  App.  428, 
171  S.  W.  618.  N.  D.— Miner  v.  Fran- 
cis,  3   N.   D.   549,   58   N.   W.   343. 

fa]  In  Gulf  Pipe  Line  v.  "Vander- 
berg,  28  Okla.  637,  115  Pac.  782,  Ann. 
Cas.  1912D,  407,  34  L.  R.  A.  (N.  S.) 
661,  this  question  is  discussed  at  length 
and  the  cases  reviewed. 

[b]  Pleading  the  general  issue  is 
not  a  waiver  of  the  objection.  Dewey 
r.  Greene,  4  Denio  (N.  Y.)  93, 
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if  it  is  sought  to  raise  objections  to  the  process,  pleadings  or  pro- 
ceedings and  to  the  decision  of  the  justice  thereon.'"^ 

The  taking  of  the  appeal  and  trial  of  the  cause  on  its  merits  also 
waives  any  irregularities  in  the  proceedings  before  the  justice." 

(III.)  Effect  Upon  Judgment.  — The  effect  of  an  appeal  in  some  juris- 
dictions is  to  vacate  the  judgment  rendered  in  the  justice  court,  when 
there  is  a  trial  de  novo  in  the  appellate  court,^^  and  the  judgment  is 


76.  Osborne  v.  Osborne,  156  Mich. 
413,  120  N.  W.  1001;  Courtis  v.  Garri- 
son, 148  Mich.  226,  111  N.  W.  770.  And 
see  McCall  v.  Van  Dusen,  141  Mich.  42, 
104  N  W.  326;  Clute  v.  Everhart,  137 
Mich.  5,  100  N.  W.  124;  Ovid  v.  Haire, 
133  Mich.  353,  94  N.  W.  1060. 

[a]  Where  defendant  takes  a  gen- 
eral and  special  appeal,  and  after  tho 
special  appeal  is  overruled  pleads  the 
general  issue,  he  waives  all  defects  in 
the  process  of  the  lower  court.  Ovid 
r.  Haire,  133  Mich.  353,  94  N.  W.  1060. 
And  see  Clute  v.  Everhart,  137  Mich.  5, 
100  N.  W.  124. 

fb]  Where  after  a  dismissal  of  a 
special  appeal,  defendant  goes  to  trial 
on  the  merits,  he  waives  his  objection 
to  the  jurisdiction  of  the  justice.  Mc- 
Call ?:.  Van  Dusen,  141  Mich.  42,  104 
N.  W.  326. 

77.  Colo.— Craig  v.  Smith,  10  Colo. 
220,  15  Pac.  337,  where  a  continuance 
Vv'as  granted  by  the  justice  without  ob- 
jection. 111. — Coulterville  v.  Gillen,  72 
111.  599.  Me.— Strout  v.  Inhab.  of  Dur- 
ham, 23  Me.  483.  Mo.— Atwood  r.  Key- 
burn,  5  Mo.  555;  Spahn  v.  Sharp,  12 
Mo.  App.  123.  N.  C— Kearney  v.  Jeflf- 
reys,  30  N.  C.  96. 

[a]  A  defect  in  an  affidavit  for  at- 
tachment is  such  a  defect  in  the  pro- 
ceedings before  the  justice  as  is  waived 
by  talcing  an  appeal.  Clough  v.  John- 
son, 9  Ala.  425.  See  Paulhaus  v.  Leber, 
54  Ala.  91.  But  see  Gates  v.  Bloom, 
149  Pa.  107,  30  W.  N.  C.  127,  24  Atl. 
184^  when  the  affidavit  was  insufficient 
to  justify  the  issuance  of  the  warrant 
of  attachment. 

[b]  Amendments. — When  the  ap- 
pealing party  objected  to  a  proposed 
amendment  to  the  pleadings  in  the  jus- 
tice court,  he  cannot  in  the  appellate 
court  take  advantage  of  the  failure 
of  his  adversary  to  make  the  amend- 
ment. Sanger  v.  Noonan  (Tex.  Civ. 
App.),   27   S.   W.   1056. 

78.  Ala. — Wheeles  v.  New  York 
Steam  Dye  Wks.,  129  Ala.  393,  29  So. 
793;    Louisville    &   Nashville   R.   Co.  v. 


Lancaster,  121  Ala.  471,  25  So.  733; 
Lehman  v.  Hudmon  &  Bro.,  79  Ala.  532, 
Cal. — Rossi  V.  Superior  Court,  114  Cal. 
371,  46  Pac.  177;  Bullard  v.  McArdle, 
98  Cal.  355,  33  Pac.  193,  35  Am.  St. 
Rep.  176;  Rabin  v.  Pierce,  10  Cal.  App. 
734,  103  Pac.  771.  Conn.— Allen  v. 
Woodruff,  63  Conn.  369,  28  Atl.  532; 
Curtiss  t.  Beardsley,  15  Conn.  518.  111. 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Smith, 
130  HI.  App.  11.  Ind.— Hunter  v. 
Thomas,  51  Ind.  44;  Britton  v.  Fox,  39 
Ind.  369.  la. — Fogarty  v.  Battles,  145 
Iowa  61,  123  N.  W.  952  (where  the  ap- 
peal is  on  the  merits  alone);  McKeever 
f.  Horine,  12  Iowa  227.  Kan.— Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Hammond, 
25  Kan.  208,  subject  only  to  revival 
by  a  dismissal  of  appeal.  Ky. — Cal- 
houne  r.  Kidd,  150  Ky.  609,  150  S.  W. 
816;  Pollard  v.  Holeman,  4  Bibb  416. 
Me. — Hunter  v.  Cole,  49  Me.  556.  Mass. 
Com.  V.  Sheehan,  108  Mass.  432;  Com. 
V.  Calhane,  108  Mass.  431.  Mo.— Earl 
r.  Hart,  89  Mo.  263,  1  S.  W.  238;  Tur- 
ner r.  Northcut,  9  Mo.  251,  except 
where  the  appeal  is  dismissed.  But 
see  Leonard  v.  Security  Bldg.  Co.,  179 
Mo.  App.  480,  162  S.'W.  685.  N.  J. 
Vannoy  v.  Givens,  23  N.  J.  L.  201; 
Thompson  ;;.  Thompson,  1  N.  J.  L.  159. 
See  Allen  v.  Joice,  8  N.  J.  L.  135.  N.  C. 
Sturgill  V.  Thompson,  44  N.  C.  392; 
Marshall  v.  Lester,  4  N.  C.  13,  6  N.  C 
227.  Tenn.— Karr  v.  Schade,  7  Lea 
294.  Tex.— Harter  v.  Curry,  101  Tex. 
187,  105  S.  W.  988;  Jordon  v.  Moore, 
65  Tex.  363;  Bender  Bros.  v.  Lockett, 
64  Tex.  566;  Harper  v.  Dawson  (Tex. 
Civ.  App.),  167  S.  W.  311;  Southwest- 
ern Land  Corp.  v.  Neese  (Tex.  Civ. 
App.),  161  S.  W.  1090;  Western  Union 
Tel.  Co.  r.  McKee  (Tex.  Civ.  App.),  135 
S.  W.  658;  Ingraham  v.  Rudolph,  55 
Tex.  Civ.  App.  609,  119  S.  W.  906; 
Martin  v.  Butner,  54  Tex.  Civ.  App. 
223,  117  S.  W.  442;  Raley  r.  Sweenev, 
24  Tex.  Civ.  App.  620,  60  S.  W.  573; 
Missouri  K.  &  T.  R.  Co.  v.  Mosty,  8 
Tex.  Civ.  App.  330,  27  S.  W.  1057.  But 
see,  Cariker  v.  Dill   (Tex.   Civ.  App.), 
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no  longer  a  judgment  wliich  will  authorize  an  execution.'^®  In  other 
jurisdictions,  the  judgment  is  merely  suspended  and  not  vacated  by 
an  appeal  therefrom.^" 

(IV.)  Effect  Upon  Attachment  and  Garnishment  Proceedings.  • —  After  a 
cause  has  been  transferred  to  the  appellate  court,  garnishment  pro- 
ceedings in  the  justice's  court  will  not  lie.^^  And  when  by  reason 
of  the  judgment  rendered  by  the  justice,  or  because  of  proceedings 
prior  thereto  an  attachment  or  garnishment  is  discharged,  the  appeal 


140  S.  W.  843.  Utah.— Griffin  Co.  v. 
Howell,  38  Utah  357,  113  Pae.  326.  Vt. 
Hurlburt  Bros.  r.  Ilinde,  86  Vt.  517,  88 
Atl.  739;  Fletcher  r.  Blair,  20  Vt.  124. 
W.  Va.— IVIallonee  v.  Tavlor,  70  W.  Va. 
467,  74  S.  E.  415;  Elkins  r.  Michael. 
65  W.  Va.  503,  64  S.  E.  619;  Chenowith 
r.  Keenan,  61  W.  Va.  108,  55  S.  E. 
r<91.  See  Gorrell  v.  Willis,  54  W.  Va. 
78,  46  S.  E.  139;  Evans  v.  Taylor,  28 
W.  Va.  184.  Wye— Mayott  v.  Knott, 
16  Wyo.  108,  92  Pac.  240,  subject  to 
revival  on  a  dismissal. 

See  also  Mass. — Campbell  r.  Howard, 
5  Mass.  376.  Mich. — Swantek  r.  Jar- 
moszka,  159  Mich.  99,  123  N.  W.  573. 
N.  H.— Bixby  v.  Harris,  26  N.  H.  125. 
N.  J.— Ten  Eyck  r.  Farlee,  16  N.  J.  L. 
269.  Pa.— Felton  v.  Weyman,  10  Pa. 
70. 

But  see  Goldberg  v.  Novickow,  113 
Md.  29,  77  Atl.  261;  Pruyn  v.  Tyler,  18 
How.  Pr.  (N.  Y.)  331. 

fa]  Regardless  of  the  fact  that 
there  was  judgment  in  favor  of  appel- 
lant on  one  cause  of  action.  Huffman 
V.  Ellis,  52  Neb.  688,  73  N.  W.  10. 

[b]  The  appeal  opens  the  whole 
case  as  to  the  law,  the  facts  and  the 
judgment  and  renders  immaterial  any 
irregularities  in  the  judgment  appealed 
from.  Leyden  v.  Sweeney,  118  Mass. 
418.  See  Morse  v.  Dayton,  125  Mass. 
47. 

fc]  When  there  is  a  joint  judgment 
against  several  defendants,  an  appeal 
from  the  judgment  by  any  party 
against  whom  it  was  rendered  annuls 
it  as  to  all  the  defendants.  Moore  r. 
Jordan,  65  Tex.  395.  See  Lasater  r. 
Streetman  (Tex.  Civ.  App.),  154  S. 
W.  657. 

rd]  Where  the  appeal  Is  not  legally 
taken  the  original  judgment  remain^ 
in  force  and  is  not  vacated.  Cunning- 
ham  r.   Rogers,   39   Conn.  482. 

fe]  Effect  of  Remittitur  in  Justice's 
Court. — An  appeal  annuls  the  judgment 
of  the_  justice,  and  a  remittitur  filed 
by  plaintiff  in  the  justice's  court,  does 
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not  affect  the  right  of  plaintiff  to  re- 
cover the  full  amount  of  his  claim,  re- 
gardless of  the  remittitur.  Hall  v.  Mil- 
ler, 21  Tex.  Civ.  App.  336,  51  S.  W. 
36. 

Effect  of  appeal  by  garnishee  on 
judgment,  see  infra,  IV,  B,  7,  a,  (IV). 

79.  Ky.— Shadrack  v.  Milam,  6  J. 
J.  Marsh.  608.  Compare  Hawkins  v. 
Baldauf,  10  Bush  624.  Neb.— .Jenkins 
V.  Campbell,  76  Neb.  138,  107  N.  W. 
221.  Tex.— Moore  v.  Jordan,  65  Tex. 
395;  Raley  v.  Sweeney,  24  Tex.  Civ. 
App.  620,  60  S.  W.  573;  Missouri,  K. 
•S:  T.  R.  Co.  V.  Mosty,  8  Tex.  Civ.  App. 
330,  27  S.  W.  1057.  W.  Va.— De  Armit 
V.  Town,  63  W.  Va.  300,  60  S.  E.  136; 
Watson  V.  Hurry,  47  W.  Va.  809,  35  S. 
E.  830;  Evans  v.  Taylor,  28  W.  Va. 
184.  And  see  Elkins  r.  Michael,  65  W. 
Va.  503,  64  S.  E.  619.  Compare  Walton 
V.  Ross,  75  W.  Va.  529,  84  S.  E.  245. 

See  also  Cal.— Bullard  v.  McCardle, 
98  Cal.  35.5,  33  Pac.  193,  35  Am.  St. 
Rep.  176;  Rabin  v.  Pierce,  10  Cal.  App. 
734,  103  Pac.  771.  Ga.— McDougald  v. 
Chattanooga  Medicine  Co.,  10  Ga.  App. 
653,  73  S.  E.  1089.  Mass.— Campbell  v. 
HoAvard,  5  Mass.  376.  Pa. — Belber  v. 
Belber,  6  Pa.  Super.  361;  Hoffman  v. 
Reber,   1    Chest.   Co.   240. 

But  see  Kaster  v.  Superior  Court,  24 
Cal.   App.   Dec.   1008. 

[a]  Garnishment  Under  Execution. 
An  appeal  from  the  judgment  of  a  jus- 
tice vacates  a  judgment  on  a  garnishee 
levied  under  an  instanter  execution. 
Karr  r.  Schade,  7  Lea   (Tenn.)   294. 

80.  Watkins  v.  Angier,  99  Ga.  519, 
27  S.  E.  718.  But  see  McDougald  v. 
Chattanooga  Medicine  Co.,  10  Ga.  App. 
653,    73    S.    E.    1089. 

Effect  of  dismissal  of  appeal  on  judg- 
ment,  see  infra,  IV,  B,   12,  d. 

81.  Hopkins  r.  McCusker,  103  Minn. 
79.    114   N.    W.   468. 

As  to  authority  to  institute  garnish- 
ment proceedings  in  the  appellate  court, 

see  10  Standard  Peoc.  382. 
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does  not  reinstate  the  attachment  or  garnishment  f^  but  if  not  dis- 
charged in  the  justice's  court,  the  attachment  or  garnishment  pro- 
ceedings go  with  the  appeal  according  to  some  authorities.**-^  When 
an  appeal  is  taken  from  a  judgment  of  a  justice  on  which  a  garnish- 
ment depends,  the  garnisliftient  proceedings  should  be  continued  until 
the  appeal  is  disposed  of.^*  There  is,  however,  authority  to  the  effect 
that  the  appeal  bond,  when  it  covers  the  amount  of  the  judgment,  re- 
leases the  attachment. ^-^  Under  some  statutes,  when  the  attachment 
has  been  discharged,  and  plaintiff  desires  to  appeal  from  such  ad- 
judication, he  must  file  a  supersedeas  bond,  in  order  to  preserve  the 
lien  of  the  attachment.^®  When  money  is  deposited  by  a  garnishee,  and 
there  is  a  trial  de  novo  on  the  appeal,  the  money  must  be  paid  into  the 
appellate  court.**^ 

Effect  Upon  Judgment  in  Such  Proceedings.ss  —  Where  judgment  is  re- 
covered against  a  defendant  and  also  a  garnishee,  an  appeal  by  the 
defendant  alone  does  not  affect  the  judgment  against  the  garnishee  ;^^ 
and  so  where   the  garnishee   alone   takes  the   appeal,   the   judgment 


82.  Pellersells  v.  Allen,  56  Iowa  717, 
10  N.  W.  261;  Becker  v.  Steele,  41  Kan. 
173,  21  Pac.  169;  Roll  v.  Murray,  35 
Kan.  171,  10  Pac.  472;  Brown  v.  Tup- 
peny,  24  Kan.  29. 

[a]  A  verdict  of  a  jury  on  the  mer- 
its in  favor  of*  defendant,  abates  an 
attachment,  and  if  the  appeal  is  taken 
on  the  merits  only,  Ihe  lien  of  the 
attachment  is  not  preserved,  and  any 
proceedings  in  the  appellate  court  on 
the  attachment  are  coram  non  judice 
and  void.  Stephenson  v.  Jones,  84  Mo. 
App.  249. 

[b]  But  when  error  is  brought  from 
an  order  of  the  justice  discharging  an 
attachment,  the  lien  of  the  attachment 
is  continued  pending  the  decision  on 
that  question.  Ehodes  v.  Samuels,  67 
ISieb.  1,  93  N.  W.  148.  And  see  the 
title  "Writ  of  Error." 

[c]  In  Missouri  though  plaintiff  can- 
not file  a  bill  of  exceptions  upon  the 
finding  of  an  adverse  verdict  on  a  plea 
in  abatement  to  an  attachment,  he  can 
give  notice  of  intention  to  appeal  so 
soon  as  the  law  will  permit  him  to  do 
so,  and  on  the  giving  of  such  notice 
the  constable  should  be  ordered  to  hold 
the  property  so  as  to  continue  the  lien 
until  the  plaintiff  can  perfect  his  ap- 
peal, and  notice  to  the  constable  should 
have  the  same  effect,  and  when  the 
appeal  is  perfected  the  lien  is  contin- 
ued. Newman  v.  York,  74  Mo.  App. 
292.  And  see  Laun  v.  Pfister,  69  Mo. 
App.  629;  Crawford  v.  Armstrong,  58 
Mo.  App.  214. 

83.  Edwards  v.  Nordholm,  116  Ala. 


220,  22  So.  549;  Casner  v.  Streit,  42 
Okla.  710,  142  Pac.  1004.  See  also  Al- 
len V.  Woodruff,  63  Conn.  369,  28  Atl. 
532,  holding  that  bail  bond  on  writ  of 
attachment  against  the  body  stands. 

84.  Bank  of  Commerce  v.  Franklin, 
88  111.  App.  198. 

85.  Ind.— The  Standard  v.  Bond,  8 
Tnd.  270.  Kan.— St.  Joseph  &  D.  C.  R. 
Co.  V.  Casey,  14  Kan.  504.  Mich. 
Bushey  v.  Raths,  4a  Mich.  181,  7  N. 
W.  802.  Pa.— Wright  v.  Milliken,  152 
Pa.   507,  25   Atl.   756. 

But  see  Jennings  v.  Warnock,  37 
Iowa  278;  McCall  v.  Bradley,  3  G.  Gr, 
(Iowa)    200. 

86.  Pellersells  v.  Allen,  56  Iowa  717, 
10  N.  W.  261. 

[a]  Where  a  bond  is  given  by  an 
Interpleader,  an  appeal  by  him  from  a 
judgment  of  a  justice  in  an  attach- 
ment suit,  acts  as  a  supersedeas  and 
prevents  the  sale  of  the  property  pend- 
ing the  appeal.  State  v.  Ranson,  86 
Mo.   327. 

87.  Humphries  Merc.  Co.  v.  Brat- 
tain,  59  Colo.  574,  151  Pac.  430. 

[a]  No  deduction  can  be  made  from 
such  deposit  for  costs  in  the  justice's 
court,  Humphries  Merc.  Co.  v.  Brat- 
tain,  59  Colo.  574,  151  Pac.  430. 

88.  As  to  effect  upon  judgment  gen- 
erally, see  supra,  IV,  B,  7,  a,  (III). 

89.  Edwards  v.  Nordholm,  116  Ala. 
220,  22  So.  549  (it  may  still  be  en- 
forced against  garnishee) ;  Flannigen  v. 
Pope,  97  111.  App.  263,  same  principle 
applies  where  the  appeal  is  by  the 
garnishee. 
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against  the  defendant  is  not  vacated  hut  remains  in  full  force  and 
effect.^" 

h.  When  Jurisdiction  Vests  in  Appellate  Court.^'^  —  When  the  bond 
and  the  transcript  of  the  justice  is  received  by  the  appellate  court, 
it  thereby  becomes  vested  with  jurisdiction  of  the  action.^^  But  the 
jurisdiction  of  the  appellate  court  over  the  action  is  not  affected  by 
the  failure  or  neglect  of  the  justice  to  send  up    all    the    necessary 


1 


90.  Flanuigen  r.  Pope,  97  111.  App. 
263. 

91.  Jurisdiction  of  appellate  court, 
see  supra,  IV,  B,  1. 

92.  Colo.— Denver  &  E.  G.  Hy.  Co. 
r.  Eader,  11  Colo.  536,  19  Pac.  476. 
Compare  Hall  r.  .ToBes,  45  Colo.  228,  100 
Pac.  418.  111. — Demilly  v.  Grosrenaud, 
201  111.  272,  66  N.  K.  234;  Sheridan  v. 
Beardslev,  89  111.  477;  Huston  v. 
Wright, 'l58  111.  App.  284;  Thomson  v. 
Gill,  151  111.  App.  620;  Ciimmiog  v. 
Sisson,  134  111.  App.  126;  Jackson  v. 
Sherman  House  Hotel  Co.,  120  111.  App. 
507;  Dickerson  r.  Johnson,  119  111. 
App.  325;  MeGillen  r.  Wolff,  83  111. 
App.  227;  Fichlin  v.  Olmsted,  72  111. 
App.  334.  But  see  Natenberg  r.  Solak, 
174  111.  App.  443,  holding  that  the  ap- 
pellate court  obtains  jurisdiction  from 
the  time  the  appeal  bond  is  accepted 
and  approved.  la. — Goodman  v.  Allen, 
72  Iowa  616,  34  N.  W.  445-  Mich.— Peo- 
ple V.  Circuit  Judge,  29  Mich.  487. 
Minn. — Christian  r.  Dorsev,  69  Minn. 
346,  72  N.  W.  568.  Miss.— Murphy  v. 
Hutchinson,  47  So.  666;  McPhail  v. 
Blann,  47  So.  666;  Dogan  v.  Barnes,  23 
So.  259.  Mo. — Stevenson  v.  Standard 
Adding  Mach.  Co.,  150  Mo.  App.  555, 
131  S.  W.  162,  though  the  transcript 
l)-^  defective.  Neb. — Fulton  r.  Evan, 
33  Neb.  456,  50  N.  W.  430,  though"  the 
transcript  be  defective.  Okla.— Bob- 
erts  V.  Converse,  44  Okla.  552,  145  Pac. 
774;  Chicago,  R.  I.  &  P.  E.  Co.  v. 
Moore,  34  Okla.  199,  124  Pac.  989.  Ore. 
Shaw  r.  Hemphill,  48  Ore.  371,  86  Pae. 
373;  Hager  v.  Knapp,  45  Ore.  512,  78 
Pac.  671. 

See  also  Swantek  v.  Jarmoszka,  159 
Mich.  99,  123  N.  W.  573;  Dietrick  r. 
Mann,  1  Leg.  Chron.  (Pa.)  159.  But 
see  Sullivan  r.  Sanders,  9  Mo.  App.  75 
Cholding  that  the  appeal  is  in  the  ap- 
j.ellate  court  from  the  time  of  grant- 
ing, not  from  the  time  of  filing  the 
trangcr^pt^;  IVfitchell  Fruit  &  G.  Co.  r. 
Wcholl.  35  S.  D.  160,  151  N.  W.  279; 
McLaughlin  r.  Michel,  14  S.  D.  189,  84 
N.  W.  777;  Edminster  v.  Rathbun,  3  S. 
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T).  129,  52  N.  W.  263,  holding  that  the 
appellate  court  acquired  jurisdiction  as 
soon  as  the  appeal  was  perfected  by 
the  filing  of  the  undertaking  on  appeal. 

As  to  bond  or  undertaking  on  appeal, 
see  supra,  IV,  B,  6,  e. 

As  to  transcript  generally,  see  infra, 
IV,  B,  11,  b. 

[a]  When  no  appeal  bond  is  required 
the  appellate  court  obteiins  jurisdiction 
when  the  transcript  with  the  original 
papers  are  transmitted  to  the  appellate 
court.  Edwards  v.  Morton,  92  Tex. 
152,  46  S.  W.  792. 

[b]  I'orma  Pauperis  Proceeding. 
When  a  party  takes  an  appeal  and 
makes  proof  of  his  inability  to  give  se- 
curity, the  jurisdiction  of  the  appellate 
court  then  attaches.  Trapp  v.  Frizzell 
(Tex.  Civ.  App.),  98  S.  W.  947. 

fc]  The  fi:ling  of  the  transcript, 
though  it  be  imperfect,  within  the  time 
allowed  by  law,  gives  the  appellate 
court  jurisdiction.  Woods  v.  Oregon 
Short  Line  E.  Co.,  46  Ore.  514,  81  Pae. 
235.  See  also  Eosenberg  v.  Pritzker, 
156  HI.  App.  463. 

[d]  When  there  is  no  transcript  on 
file,  the  appellate  court  is  without 
power  to  dismiss  the  appeal  and  award 
a  procedendo.  Thomson  t-.  Gill,  151  111. 
App.  620;  Smith  r.  MeCandless,  101  111. 
App.   143. 

[e]  The  failure  to  file  the  transcript 
within  the  time  prescribed  by  law,  does 
not  prevent  the  appellate  court  from 
taking  jurisdiction  thereof  when  sub- 
sequently filed.  State  r.  Yakima  Coun- 
ty Superior  Court,  9  Wash.  307,  37  Pac. 
448.  See  Hall  r.  Jones,  45  Colo.  228, 
100  Pac.  418.  Time  for  filing  tran- 
script, see  infra,  IV,  B,  11,  b,  (IV), 
(B). 

[fl  The  filing  of  the  transcript  in 
a  court  other  than  that  to  which  the 
appeal  is  prayed  confers  no  jurisdic- 
tion on  that  court.  Natenberg  v.  Solak, 
174   111.   App.   443. 

fgl  When  no  order  allowing  the  ap- 
peal appears  in  the  record,  and  the  ap- 
pealing party  took  no  steps  to  perfect 
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papers,^^  or  the  failure  of  the  clerk  to  mark  them  filed,  if  they  were 
sent  up  f'^  and  in  some  jurisdictions,  the  jurisdiction  of  the  appellate 
court  does  not  depend  on  the  filing  of  the  transcript,  but  is  acquired 
as  soon  as  the  appeal  is  perfected  by  the  filing  of  a  proper  under- 
taking on  appeal.^^ 

8.  Supersedeas  and  Stay  of  Proceedings.®'^  —  When  the  defend- 
ant appeals  from  a  judgment  against  him  in  justice's  court,  the  ap- 
peal operates  as  a  supersedeas  of  the  judgment  according  to  some 
authorities;®^  and  sometimes  when  the  appeal  bond  is  filed  in  the 
appellate  court,  a.  supersedeas  issues  therefrom  to  the  justice  and  con- 
stable commanding  a  suspension  of  further  proceedings.®'^  While  the 
furnishing  of  a  supersedeas  bond  is  not  essential  to  the  appeal,  nor 
to  the  jurisdiction  of  the  appellate  court,®®  in  some  jurisdictions  when 
an  appeal  is  taken  without  a  supersedeas  bond,  such  appeal  does  not 
operate  as  a  suspension  of  proceedings  upon  the  judgment  appealed 
from,^  such  bond  being  necessary  to  stay  the  enforcement  of  the  judg- 
ment.^ 


the  appeal,  the  act  of  the  justice  in 
sending  the  papers  and  transcript  in 
the  case  to  the  appellate  court  and  fil- 
ing them  therein,  does  not  perfect  the 
appeal.  Eanck  v.  Merrill,  172  Mo.  App. 
4S9,  158  S.  W.  425. 

93.  Gebke  v.  Wilson,  168  111.  App. 
341.    See  also  infra,  IV,  B,  11,  b,  (VII). 

94.  Gebke  v.  Wilson,  168  111.  App. 
341.   See  also  infra,  IV,  B,  11,  b,  (Vlli. 

95.  See  the  following:  Cal.— Hall 
r.  Superior  Court,  68  Cal.  24,  8  Pac. 
509,  by  filing  notice  of  appeal  and  un- 
dertaking. N.  D. — Saunders  v.  Harris, 
24  N.  D.  230,  139  N.  W.  325,  jurisdic- 
tion is  acquired  by  filing  of  the  notice 
of  appjeal  and  undertaking  on  appeal 
after  service  thereof.  S.  D. — Mitchell 
Fruit  &  G.  Co.  v.  Nieholl,  35  S.  D.  160, 
151  N.  W.  279;  McLaughlin  v.  Michel, 
14  S.  D.  189,  84  N.  W.  777.  Tex. 
Tevebaugh  v.  Smith  Land  Co.  (Tex. 
Civ.  App.),  146  S.  W.  647;  Clark  r. 
Harris,  61  Tex.  Civ.  App.  56,  129  S. 
W.  202;  Curtis  v.  Bernstein,  2  Wills. 
Civ.  Cas.  §671;  Texas  &  Pac.  Rwy.  Co. 
V.  Dyer,  2  Wills.  Civ.  Cas.  §312. 

See  also  Dillingham  v.  Skein,  Hempst. 
181,  7  Fed.  Cas.  No.  3,912a  (that  where 
the  appeal  bond  is  waived,  the  jurisdic- 
tion of  the  appellate  court  is  not  af- 
fected by  its  absence,  jurisdiction  be- 
ing acquired  bv  the  appeal,  not  the 
hond^;  Smith  v.  Stinnett,  1  Ark.  497. 
Compare  Cariker  r.  Dill  (Tex.  Civ. 
Anp.\  140  S.  W.  843;  Wells  v.  Drisk- 
ell  (Tex.  Civ.  App.),  131  S.  W.  87; 
Gnlf,  C.  &  St.  F.  R.  Co.  v.  Connerty,  4 
Wills.  Civ.  Cas.  §207,  15  S.  W.  504. 


Necessity    for    transcript    generally, 

see  infra,  IV,  B,  11,  b,   (I). 

96.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

97.  Jeans  ;;.  Milford,  3  Har.  (Del.) 
48.     See  also  .supra,  IV,  B,  7,  a,  (HI). 

[a]  In  Colorado  in  cases  reviewable 
only  on  error,  municipalities  are  en- 
titled to  a  supersedeas,  whenever  a 
supersedaas  is  allowed,  without  the 
giving  of  bond.  Town  of  Del  Norte 
V.  Weiss.  38  Colo.  269,  88  Pac.  581. 

98.  Pettit  V.  Burke,  139  111.  App. 
419;  Block  Amusement  Co.  v.  Case,  139 

III.  App.   73. 

99.  Hughes   v.   Wheat,   32   Ark.  292. 
Necessity  for  appeal  bond,  see  supra, 

IV,  B,  6,  e,   (I). 

1.  Fr.ltz  v.  Castleberry,  81  Ark.  271, 
99  S.   W.   71. 

2,  Thomas  r.  Nicklas,  58  Iowa  49, 
11  N.  W.  722;  Conway  r.  Hitchins,  9 
B-irb.  (N.  Y.;  378.  Compare  Sholts  i: 
Judges  of  Yates  County,  2  Cow.  (N. 
Y.)  506.  See  also  supra,  IV,  B,  7,  a, 
(IV). 

[a]  The  entry  of  a  stay  bond  oper- 
ates as  a  discharge  of  special  bail. 
Roup  V.  Waldhouer,  12  Serg.  &  R.  (Pa.) 
24. 

[b]  The  bond  to  stay  execution  may 
be  entered  (Ij  after  the  time  for  per- 
fecting the  appeal,  if  the  execution 
had  not  already  been  issued  (Mann  f. 
Alberti,  2  Bin.  [Pa.]  195);  (2)  but  if 
an  execution  has  been  issued  the  filing 
is  too  late.  Patterson  v.  Peironnet,  7 
Watts    (Pa.)    337. 

[c]  When  service  of  the  stay  bond 
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9.  Removal  of  Cause.  —  a.  Generally.  —  Upon  tbe.  appeal  being 
perfocled,''  the  cause  is  transferred  to  the  appellate  dourt  and  the 
justice  ousted  of  further  jurisdiction.''  The  court  to  which  appella^it 
prays  an  appeal  is  the  court  to  which  the  transfer  should  be  made, 
providing  such  court  is  one  of  competent  jurisdiction;^  and  the 
transfer  of  the  cause  by  the  justice  to  another  court  is  without  author- 
ity and  confers  no  jurisdiction  on  the  court  in  which  the  papers  are 
filed  by  him.*'  It  is  usually  made  the  duty  of  the  justice  or  his  clerk 
to  transmit  the  papers  to  the  appellate  court,  the  appeal  being  per- 

fected.' 

b.  Notice  To  Transfer.  —  "Where  the  statutes  require  the  notice  of 
appeal  and  undertaking  to  be  filed  in  the  appellate  court,  it  is  usually 
provided  that  the  clerk  thereof  give  notice  to  the  justice  to  send  up 
the  record  of  the  case.* 


is  required  in  order  to  be  effective,  the 
service  must  be  made  as  provided  by 
the  statute.  Wells  v.  Dawson,  43  Hun 
509,  7  N.  Y.  St.   170. 

[d]  Where  two  bonds  are  executed, 
one  containing  a  stay  and  the  other 
without  such  clause,  the  former  being 
served  on  the  justice  and  the  latter  on 
the  clerk,  the  proceedings  are  not 
ttaved.  Brush  v.  Lee,  18  Abb.  Pr.  (N. 
Y.V  398. 

fe]  In  Maryland  the  condition  in  a 
replevin  bund  in  magistrates  cases, 
that  the  plaintiff  will  also  abide  by  the 
judgment  of  the  circuit  court  of  the 
county  or  Baltimore  City  Court,  as  the 
case  may  be,  does  not  obviate  the 
neoessitv  of  a  bond  to  stay  execution. 
State  V.  Carrick,  70  Md.  586,  17  Atl. 
559,  14  Am.  St.  Eep.  387. 

3.  Taking  and  perfecting  appeal, 
see  supra,  IV,  B,  6. 

4.  Ala. — Andress  v.  Longmire,  11 
Ala.  166.  la. — Sayles  v.  Deluhrev,  64 
Iowa  109,  19  N.  W.  883.  Mich.— Wiley 
V.  Foster,  1  Mich.  N.  P.  257,  though  the 
fee  for  making  the  return  has  not  been 
paid  to  the  justice.  Minn. — Christian 
V.  Dorsey,  69  Minn.  346,  72  N.  W.  568. 
Neb. — Dean  v.  Kinman,  15  Neb.  492, 
20  N.  W.  112.  Pa.— Eobinson  v.  Shrouds, 
1  Ashm.  168  (though  the  appeal  has 
been  defectively  entered) ;  Hoffman  v. 
Eeber,   1   Chest."  Co.  Eep.   240. 

See  also,  supra,  IV,  B,  7,  a,  (I). 

[a]  Where  the  record  shows  that  no 
transfer  of  the  case  was  made,  the  ap- 
pellate court  obtainsi  no  jurisdiction  of 
the  case,  and  an  order  of  transfer  nunc 
pro  tunc  entered  after  the  appellate 
court  had  rendered  a  judgment  therein 
will  not  validate  such  judgment.    Tro- 
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bock  V.  Caro,  60  Cal.  301.  Necessity 
for  record  showing  transfer,  see  infra, 
IV,  B,  11,  b,  (III),  (G). 

As  to  transcript,  see  infra.  IV,  B,  11, 
b. 

5.  Wadhams  v.  Hotchkiss,  80  111. 
437:  Natenberg  t;.  Solak,  174  111.  App. 
443.' 

[a]  The  court  to  which  the  appeal 
is  taken  is  determined  by  the  bond; 
recitals  in  the  transcript  are  not  con- 
sidered for  this  purpose.  Brown  v. 
Fitzpatrick,  77  111.  App.  253. 

Jurisdiction  of  appellate  court,  see  su- 
pra, IV,  B,  1. 

6.  Wadhams  V.  Hotchkiss,  80  111. 
437;  Natenberg  v.  Solak,  174  111.  App. 
443. 

[a]  The  court  to  which  the  trans- 
fer is  erroneously  made  may  transfer 
the  cause  to  the  proper  court  though 
the  more  regular  practice  is  to  strike 
the  cause  from  the  docket  and  to  file 
the  papers  in  the  proper  court.  Wad- 
hams r.  Hotchkiss,  SO  111.  437. 

[b]  Sending  the  papers  to  the  wrong 
court,  does  not  prevent  them  from 
thereafter  being  sent  to  the  proper 
court.  Steckmesser  v.  Graham,  10  Wis. 
37, 

7.  See  the  statutes,  and  Maxson  v. 
Superior  Court,  124  Cal.  468,  57  Pac. 
379;  Webster  r.  Hanna,  102  Cal.  177, 
36  Pac.  421;  McKay  r.  Superior  Court, 
8G  Cal.  431,  25  Pac.  10;  also  infra,  IV, 
B,  n,  b,  (II). 

8.  Haessly  v.  Thate,  16  N.  D.  403, 
114  N.  W.  311;  Eldridge  v.  Knight,  11 
N.  D.   552,  93  N.  W.  860. 

[a]  When  the  statute  uses  the  word 
"immediately"  in  requiring  the  clerk 
of  the  appellate  court  to  give  the  no- 
tice, it  means  "without  delay."    Eld- 
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c.  Entry  and  Docketing. — (I.)  In  General.  ^  In  some  jurisdictions 
the  docketing  of  the  appeal  is  essential  to  confer  jurisdiction  on  the 
appellate  eourt.^  Only  one  cause  should  be  docketed  though  more  than 
one  party  takes  an  appeal."  The  parties  stand  as  plaintiff  and  de- 
fendant, the  same  as  they  stood  before  the  justice,  and  the  cause  should 
be  s<)  docketed.^^  The  duty  of  entering  the  cause  is  primarily  on  the 
party  taking  the  appeal  :^^  but  in  the  event  of  the  failure  of  appellant 
to  do  so  it  may  be  done  by  the  appellee  in  order  that  he  may  move 
to  affirm  the  judgment  or  dismiss  the  appeal. ^^ 

(II.)  Time  for.  —  The  appeal  must  be  entered  and  docketed  within 
the  time  prescribed  by  law,^*  though  the  statutes  sometimes  provide 


ridge  v.  Knight,  11  N.  D.  552,  93  N.  W. 
800". 

[b]  Tlie  notice  should  state  the 
court  in  which  the  judgment  was  rend- 
ered, the  names  of  the  parties,  the 
date  and  amount  of  the  judgment  ap- 
jiealed  from,  and  state  whether  the 
undertaking  filed  entitles  appellant  to 
a  stay  of  execution.  Eldridge  v.  Knight, 
11  N.  D.  552,  93  N.  W.  860. 

9.  McGehee  v.  Carroll,  31  Ark.  550; 
Smith  V.  Allen,  31  Ark.  268;  Poindex- 
ter  V.  Kussell,  11  Ark.  664.  See  also 
Leydon  v.  Sweeney,  118  Mass.  418. 
But  see  Christian  v.  Dorsey,  69  Minn. 
.346,  72  N.  W.  568. 

[a]  Power  of  Justice  Prior  to  Dock- 
eting.— "While  it  is  true  that  a  cause 
cannot  be  said  to  be  pending  in  a  court 
until  it  is  docketed  so  that  the  court 
has  jurisdiction  to  enter  an  order  in 
the  case,  still  such  rule  in  no  way 
affects  the  fact  that  an  appeal  per- 
fected by  filing  a  bond  with  the  jus- 
tice stays  all  further  proceedings  be- 
fore the  justice  until  final  disposition 
of  such  appeal."  Eosenberg  v.  Pritzker, 
156  III.  App.  463. 

10.  Montmorency  Gravel  Road  Co.  v. 
Stockton,  43  Ind.  328. 

11.  Perry  v.  McKinzie,  4  Tex.   154. 

12.  McGehee  v.  Carroll,  31  Ark.  550; 
Smith  V.  Allen,  31  Ark.  268;  Beard  v. 
Einger,  41  Neb.  833,  60  N.  W.  95; 
Howard  v.  Goodrich  Lodge  Hall  Assn., 
41  Neb.  700,  60  N.  W.  82. 

13.  Mass. — Leyden  v.  Sweeney,  118 
Mass.  418.  Mo. — Beruicker  v.  Miller, 
37  Mo.  498.  Neb.— Wilde  v.  Preuss,  33 
Neb.  790,  50  N.  W.  1125;  Slaven  v. 
Hellman,  24  Neb.  646,  39  N.  W.  843. 
Vt.— Spaulding  (;.  Woodworth,  42  Vt. 
570;   Carruth   v.  Tighe,  32  Vt.  626. 

14.  Ariz. — Zeckendorf  r.  Zecken- 
dorf,  1  Ariz.  401,  25  Pac.  648.  Colo. 
Busby   V.   Camp,   16   Colo.   38,   26   Pac. 


326;  Hall  v.  Denver  Omnibus  &  Cab 
Co.,  13  Colo.  App.  417,  58  Pac.  402. 
Del. — Commonwealth  Beneficial  Assn. 
r.  Trustj',  1  Boyce  64,  74  Atl.  559,  must 
be  entered  on  or  before  the  first  day 
of  the  term  next  after  the  appeal.  la. 
Miller  v.  Bryson,  171  Iowa  354,  152  N. 
W.  568;  Vasey  v.  Parker,  118  Iowa  615, 
92  N.  W.  708.  Minn.— Sundet  v.  Steen- 
erson,  69  Minn.  351,  72  N.  W.  569; 
Holmes  V.  Igo,  110  Minn.  133,  124  N. 
W.  974;  Marcotte  v.  Fitzgerald,  45 
Minn.  51,  47  N.  W.  316.  N.  C— Ted- 
der r.  Deafen,  167  N.  C.  479,  83  S.  E. 
616;  Abell  V.  Thornton  L.  &  P.  Co., 
159  N.  C.  348,  74  S.  E.  881;  Peltz  v. 
Bailey,  157  N.  C.  166,  72  S.  E.  978; 
Love  f.  Hnffines,  151  N.  C.  378,  66  S. 
Fk  304;  McKenzie  v.  Davidson  County 
Dov.  Co.,  151  N.  C.  276,  65  S.  E.  1003; 
Lontz  V.  Hinson,  146  N.  C.  31,  59  S.  E. 
144;  Blair  v.  Coakley,  136  N.  C.  405, 
48  S.  E.  804;  Johnson  v.  Andrews,  132 
N.  C.  376,  43  S.  E.  926;  Davenport  V. 
Grissom,  113  N.  C.  38,  18  S.  E.  78; 
Ballard  v.  Gay,  108  N.  C.  544,  13  S.  E. 
207.  Ohio.— Torbet  v.  Coffin,  6  Ohio 
33.  S.  D. — Bergman  v.  Margeson,  31  S. 
D.  1,  139  N.  W.  374.  Utah.— Salt  Lake 
City  v.  Redwine,  6  Utah  335,  23  Pac. 
756. 

See  also  Marshall  v.  Mitchell,  59  S. 
C.  523,  38   S.   E.   158. 

fa]  The  filing  of  the  papers  in  the 
county  court  by  the  justice  does  not 
oj'erate  as  a  docketing  of  the  ease,  nor 
relieve  appellant  from  having  the  case 
docketed  within  the  time  prescribed. 
Hall  V.  Denver  O.  &  C.  Co.,  13  Colo. 
App.   417,   58   Pac.   402. 

[b]  Neglect  of  Clerk. — Where  appel- 
lant pays  the  fees  for  the  return  and 
docketing,  the  appeal  will  not  be  dis- 
missed because  of  the  failure  of  the 
clerk  of  the  appellate  court  to  docket 
same.     Johnson  v.  Andrews,  132  N.  C. 
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that  tho  appellate  court  may  allow  a  docketing  of  the  cause  after  the 
lime  prescribod,  upon  a  timely  application  being  made  therefor.^^ 

10.  Appearance.  —  a.  Generally.  —  The  appeal  itself  without  any 
further  act  amounts  to  a  full  appearance  of  the  appellant  in  the  ap- 
pellate court."  Accordingly  when  the  appeal  is  taken  by  filing  a 
bond  with  the  justice  a  notice  of  appearance  need  not  be  filed  by  the 
appellant. ^^  The  appellee  must  either  enter  his  appearance  formally 
or  appear  voluntarily  at  the  time  of  the  trial.^^  But  when  the  parties 
are  considered  in  court  upon  the  filing  of  the  appeal,  an  appearance 
is  not  necessary.^^ 

b.  Operation  and  Effect.  —  (I.)  In  General.  —  A  general  appear- 
ance by  respondent  usually  waives  any  irregularities  or  technical  de- 


376,  43  S.  E.  926.  See  also  Combs  v. 
Choven,  89  Ga.  779,  15  S.  E.  686;  Pearce 
r.  Eenfroe  Bros.,  68  Ga.  194;  Bree 
Bros.  V.  Firestine,  84  Neb.  126,  120  N". 
W.  935. 

[c]  Failure  of  appellees  to  object 
promptly  is  a  waiver  of  the  delay,  how- 
ever. Love  V.  Huffines,  151  N.  C.  378, 
66  S.  E.  304. 

fd]  An  agreement  wluch  only  pro- 
vides for  the  custody  of  the  property 
pending  the  appeal  does  not  have  the 
effect  of  a  waiver  of  the  time  within 
which  the  appeal  should  be  docketed. 
Jones  f.  Fowler,  161  N.  C.  354,  77  S. 
E.  415. 

[e]  In  Montana  the  requirement 
that  the  appeal  must  be  filed  in  the 
district  court  within  thirty  days  after 
it  is  perfected  is  a  rule  of  court,  and 
not  a  jurisdictional  requirement.  Stev- 
enson V.  Cadwell,  14  Mont.  311,  36  Pac. 
185. 

15,  la. — Miller  r.  Brys«n,  171  Iowa 
354,  152  N.  W.  508;  Vasey  v.  Parker, 
118  Iowa  615,  92  N.  W.  708.  Minn. 
Christian  v.  Dorsev,  69  Minn.  346,  72 
N.  W.  568.  N.  C— Peltz  v.  Bailey,  157 
N.  C.  166,  72  S.  E.  978;  Johnson  v.  Ee- 
formers,  135  N.  C.  385,  47  S.  E.  463. 

See  also  Schooley  v.  Ivins,  11  N.  J. 
L.  169;  Ward  v.  Letzkus,  152  Pa.  318, 
25  Atl.  778.  31  W.  N.  C.  412;  Swine- 
hart  V.  Montgomery,  1  Pa.  Dist.  Ct. 
802;  Kichline  v.  Shimer,  12  Pa.  Co. 
Ct.  279,  2  Pa.  Dist.  355;  Jenkins  v. 
Paradise,  8  Pa.  Co.  Ct.  164. 

fal  Iieave  to  docket  cause  nunc  pro 
tunc  may  be  granted  by  the  appellate 
court.  Tidwell  v.  Dunbar,  136  Ga.  447, 
71  S.  E.  872;  McClintock  v.  Life  Ins. 
Co.,  149  N.  C.  35,  62  S.  E.  775. 

[b]  Misunderstanding  or  neglect  of 
counsel,  is  no  ground  for  relieving  ap- 
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pellant  from  his  default.  Locke  v. 
Osborn-McMillan  Elev.  Co.,  80  Minn. 
22,  82  N.  W.  1084;  Cooper  v.  Hickman, 
93  Neb.  731,  141  N.  W.  824. 

fc]  Right  To  Vacate  Order.— When 
the  court  improvidently  granted  an 
order  to  appellant  relieving  him  of  his 
default  in  not  entering  his  appeal  in 
time,  it  may  vacate  its  order  and  re- 
store respondent  to  his  rights  to  en- 
ter the  judgment  of  the  justice  against 
the  appellant.  Sundet  v.  Steenerson, 
69  Minn.  351,  72  N.  W.  569. 

16.  Colo. — Wyatt  v.  Freeman,  4  Colo. 
14.  111. — Buettner  v.  Norton,  etc.  Co., 
90  111.  415;  Ward  v.  Schiesswohl,  82 
111.  App.  513;  Eckels  v.  Wolf,  55  111. 
App.  310.  Mc— Blunt  v.  Atlantic  &  P. 
E.  Co.,  55  Mo.  157;  Wencker  v.  Thomp- 
son's Admr.,  96  Mo.  App.  59,  69  S.  W. 
743;  Winer  v.  Maness,  94  Mo.  App.  162, 
67  S.  W.  966.  Pa.— Seidel  v.  Hurley,  1 
Woodw.  Dec.  352.  W.  Va.— Thorn  v. 
Thorn,  47  W.  Va.  4,  34  S.  E.  759. 

[a]  The  entry  of  the  appeal  by  ap- 
pellant is  an  appearance.  Seidel  v. 
Hurley,  1  Woodw.  Dec.  (Pa.)  352.  See 
also  Colo. — Wyatt  v.  Freeman,  4  Colo. 
14.  lU.— Ohio  &  M.  E.  Co.  V.  McCutch- 
in,  27  111.  9;  Swingley  v.  Haynes,  22  111, 
214;  Cumming  v.  Sisson,  134  111.  App. 
126.     Kan.— Haas  v.  Lees,  18  Kan.  449, 

[b]  Though  the  statute  does  not  au- 
thorize an  appeal  on  questions  of  law 
alone,  an  appeal  stated  to  be  taken 
only  on  questions  of  law  is  neverthe- 
less a  submission  to  the  jurisdiction  of 
the  appellate  court.  Deering  &  Co.  v. 
Venne,  7  N.  D.  576,  75  N.  W.  926. 

17.  Bessey  v.  Euhland,  33  111.  App. 
73. 

18.  Hammerstein  v.  Haase,  47  Mo. 
498. 

19.  Jones  v.  Brown,  1  Pa.  Dist.  675. 
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fects  in  the  process  issuing  out  of  the  justice's  court  or  in  its  service.^" 
It  also  waives  all  defects  in  perfecting  the  appeal,^^  as  well  as  any 
irregularity  in  the  proceedings  by  which  the  appellate  court  obtains 
jurisdiction  of  the  cause. "- 

(II.)  As  Waiver  of  Objection  to  Appellate  Jurisdiction.  —  By  appearing 
jn  the  appellate  court  and  going  to  trial,  the  respondent  submits  him- 
self to  the  jurisdiction  of  that  court. -^  And  when  the  appellate  court 
possesses  original  or  concurrent  jurisdiction  with  the  justice  and  the 
cause  is  triable  de  novo,  a  general  appearance  is  sometimes  held  to 
be  a  waiver  of  any  objection  to  the  jurisdiction  of  the  justice  over 
the  subject-matter  ;2*  and  this  is  equally  true  in  jurisdictions  in  which 


20.  Colo. — Keed  v.  Gates,  11  Colo. 
527,  19  Pac.  464.  Conn.— Cook  v. 
Morse,  40  Conn.  544;  Woodruff  f.  Ba- 
con, 34  Conn.  181.  Ga. — Pickett  v. 
Smith,  95  Ga.  757,  22  S.  E.  669.  111. 
Wasson  v.  Cone,  86  111.  46;  McKoy  v. 
Allen,  36  111.  429  (when  the  appellate 
court  has  original  jurisdiction  of  the 
subject  matter  of  the  action);  Marshall 
V.  Pope,  29  111.  ftl;  Pearce  v.  Swan, 
2  111.  266;  Northrup  v.  Smothers,  39  111. 
App.  588.  la. — Drake  v.  Achison,  4  G. 
Gr.  297;  Cane  f.  Watson,  1  Morris  52. 
Mich.— Tower  v.  Lamb,  6  Mich.  362, 
Miss.— Mobile  &  O.  E.  Co.  v.  Dale,  61 
Miss.  206.  Mo. — Meyer  v.  Phoenix  Ins. 
Co.,  95  Mo.  App.  721,  69  S.  W.  639; 
Winer  v.  Maness,  94  Mo.  App.  162,  67 
S.  W.  966.  N.  C— Laney  v.  Hutton, 
149  N.  C.  264,  62  S.  E.  1082.  N.  D. 
Aneta  Mercantile  Co.  v.  Groseth,  20  N. 
D.  137,  127  N.  W.  718.  Pa.— Bowell  v. 
Gould,  130  Pa.  434,  18  Atl.  621.  Wyo. 
Hudson  Coal  Co.  v.  Hauf,  18  Wyo.  425, 
109  Pac.  21. 

See  also  Rosenthal  v.  Craig,  66  111. 
App.  541. 

[a]  A  general  appearance  on  a  spe- 
cial appeal  does  not  preclude  a  party 
from  asking  that  the  justice  file  a  fur- 
ther return.  Marr  v.  Cook,  147  Mich. 
425,  111  N.  W.  116. 

[b]  Necessity  of  a  Writing. — Un- 
less required  by  statute  an  appearance 
for  the  purpose  of  moving  the  dismis- 
sal of  the  appeal  need  not  be  in  writ- 
ing. Goldberg  v.  Cohen,  156  111.  App. 
344.  And  see  generally  2  StajvDard 
Froc.  484  et  seq. 

21.  111.— Boone  v.  A 'Hern,  98  HI. 
App.  610.  Kan. — Freeman  r.  Waynant, 
25  "Kan.  279.  Mich.— Goodin  v.  Van 
Haaften,  130  Mich.  386,  90  N.  W.  23; 
Shaw  V.  Moser,  3  Mich.  71.  Neb. 
Claflin  V.  American  Nat.  Bank,  46  Neb. 
884,  65  N.  W.   1056.     Tenu.— Lookout 


Mountain   T.   &  L.  L.  Ey.  Co.  v.  Flow- 
ers,  101   Tenn.   362,  47   S.   W.  485. 

See  also  Lombard  v.  Urban,  142  Mo, 
App.  282,  126  S.  W.  221,  and  supra,  IV, 
B,  6,  c,  (I),  (F);  IV,  B,  6,  c,  (II), 
(E);  V,  B,  6,  c,  (VII);  infra,  IV,  B, 
11,  b,  (VII). 

22,  Cal. — Shay  v.  Superior  Court  of 
San  Francisco,  57  Cal.  541.  Ind.— Neff 
V.  State,  3  Ind.  564.  Mich.— McCombs 
f.  Johnson,  47  Mich.  592,  11  N.  W.  400. 
Minn.— Knies  v.  Green,  53  Minn.  511, 
55  N.  W.  598;  Wrolsen  v.  Anderson,  53 
Minn.  508,  55  N.  W.  597.  Okla.— School 
Distrif't  No.  94  v.  Gautier,  13  Okla.  194, 
73  Pac.  954.  See  State  Nat.  Bank  v. 
Wood,  43  Okla.  251,  142  Pac.  1002; 
Casner  v.  Streit,  42  Okla.  710,  142  Pac. 
1004.  Tex.— Cason  v.  Woetfall,  83  Tex. 
26,  18  S.  W.  668. 

23,  Colo.— Reed  v.  Gates,  11  Colo. 
527,  19  Pac.  464.  111.— Vallens  v.  Hop- 
-kins,  157  111.  267,  41  N.  E.  632;  Dick- 
erson  v.  Johnson,  119  111.  App.  325; 
Bridge  &  Structural  I.  W.  U.  v.  Sig- 
mund,  88  III.  App.  344;  Parker  v.  Ra- 
phael, 64  111  App.  299;  Duggan  v. 
Smyser,  46  III.  App.  39.  Kan.— Free- 
man V.  Wyandotte  L.  &  T.  Co.,  6  Kan. 
App.  86,  49  Pac.  673.  Minn.— Chester- 
ton V.  Munson,  27  Minn.  498,  8  N.  W. 
593.  Pa.— Wright  v.  Millildn,  152  Pa. 
507,  25  Atl.  756.  Tex.— Glass  v.  Smith, 
66  Tex.  548,  2  S.  W.  195.  W.  Va. 
Thorn  r.  Thorn,  47  W.  Va.  4,  34  S.  E. 
759.  Wis. — Dikeman  v.  Mrotek,  76  Wis, 
332,  45  N.  W.  118. 

[a]  Jurisdiction  over  a  defendant 
not  served  is  obtained  by  his  joining 
in  a  demurrer.  Red  River  Valley  Cot- 
ton Co.  V.  J.  W.  Stalcup  Merc.  Co.,  41 
Okla.  34,  136  Pac.  1115. 

24,  Colo. — Behymer  v.  Nordloh,  12 
Colo.  352,  21  Pac.  31.  Conn.— Cook  r. 
Morse,  40  Conn.  544.  Mo. — Crenshaw  v. 
Pacific  Mut.  Life  Ins.  Co.,  71  Mo.  App. 
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the  consent  of  the  parties  is  treated  as  being  sufficient  to  confer  jnris- 
dic'tion  upon  the  appellate  court."  Under  some  authorities,  the  juris- 
diction of  the  appellate  court  depends  wholly  upon  the  jurisdiction  of 
the  justice  so  far  as  the  subject-matter  of  the  litigation  is  concerned,-** 
and  no  jurisdiction  over  the  subject-matter  can  be  conferred  upon 
the  appellate  court  by  a  general  appearance,"  or  by  consent  of  the 
parties.-*^ 

A  special  appearance  will  not  confer  jurisdiction  upon  the  appellate 

court. ^^ 

11.  Statement,  Return,  Record  or  Transcript,  etc.  — a.  Statement 
on  Appeal.  —  In  some  jurisdictions  when  the  appeal  is  on  questions 
of  law  alone,^°  or  a  review  is  sought  upon  the  evidence  appearing  on 


42.  Ohio. — O'Neal  v.  Blessing,  34  Ohio 
81.  33;  Miller  r.  Creighton,  7  Ohio  Dee. 
(Reprint)   602,  4  W.  L.  Bui.  139. 

What  cases  triable  anew,  see  infra, 
IV,  B,  14,  a. 

25.  Ford  v.  Gray,  131  Mo.  App.  240, 
110  S.  W.  692;  Bisher  v.  Eichards,  9 
Ohio  St.  495. 

Conferring  jurisdiction  by  consent  of 
parties,  see  supra,  IV,  B,  1,  b. 

26.  Kan. — Ball  r.  Biggam,  43  Kan. 
327,  23  Pac.  565.  N.  D. — Vidger  i:. 
Nolin,  10  N.  D.  353,  87  N.  W.  593. 
Wis.— Cooban   v.   Bryant,   36  Wis.   605. 

See  also  supra,  IV,  B,  1,  a. 

27.  Cal. — Descalso  r.  San  Francisco 
Municipal  Court,  60  Cal.  296.  Dak. 
Gold  Street  v.  Newton,  2  Dak.  39,  3 
N.  W.  311,  8  N.  W.  139.  111.— McKoy 
f.  Allen,  36  111.  429.  Kan.— Dowell  v. 
Caruthers,  26  Kan.  720.  Mo.— Me- 
Quoid  V.  Lamb,  19  Mo.  App.  153.  Okla. 
Washburn  v.  Delanev,  30  Okla.  789,  120 
Pac.  620.  Pa.— Wright  v.  Millikin,  152 
Pa.  507,  25  Atl.  756.  S.  D.— Minneap- 
olis Threshing  Mach.  Co.  v.  Skau,  10 
S.  D.  636,  75  N.  W.  199;  Plunket  v. 
Evans,  2  S.  D.  434,  50  N.  W.  961. 
Tenn. — White  v.  Buchanan,  6  Coldw. 
32.  Tex.— St.  Louis  &  S.  F.  Ey.  Co.  v. 
English  (Tex.  Civ.  App.),  109  S.  W. 
424. 

Compare  Chesterton  r.  Munson,  27 
Minn.  498,  8  N.  W.  593. 

fa]  When  no  judgment  has  been 
rendered  by  the  justice  an  appearance 
on  the  appeal  will  not  confer  jurisdic- 
tion on  the  appellate  court,  when  the 
trial  in  that  court  though  de  novo  is 
of  an  appellate  character.  Kimble  v. 
Biggin,  2  G.  Gr.  (Iowa)  245.  But  see 
Northrup  v.  Smothers,  39  HI.  App. 
588  (as  to  appearance  being  waiver 
though  no  judgment  was  entered  by 
the  justice);   also  Glass   i;.  Stovall,  10 
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Humph.   (Tenn.)  453,  where  the  justice 
failed   to  sign   the  judgment   entry. 

[b]  A  A'oluntary  appearance  in  a 
court  to  which  the  case  was  not  ap- 
pealed but  to  which  it  might  be  trans- 
ferred by  the  appellate  court,  is  not 
equivalent  to  an  acceptance  of  the  juris- 
diction of  that  court  when  the  cause  has 
not  been  transferred.  Descalso  v.  San 
Francisco,   60  Cal.   296. 

28.  Aneta  Mercantile  Co.  v.  Groseth, 
20  N.  D.  137,  127  N.  W.  718.  See 
Dykman  v.  Budd,  3  Wis.  640;  also  su- 
pra, IV,  B,  1,  b. 

29.  Houser  v.  Nolting,  11  S.  D.  483, 
78  N.  W.  955.  But  see  Landa  v.  Mer- 
cantile &  Banking  Co.,  10  Tex.  Civ. 
App.  582,  31   S.  W.  55. 

[a]  When  a  special  appearance  is 
entered  in  order  to  interpose  a  plea  in 
abatement  to  the  jurisdiction  of  the 
appellate  court,  it  is  not  sufficient  to 
authorize  the  court  to  strike  such  plea 
from  the  files  and  render  judgment  by 
default  against  a  defendant  upon  his 
failure  to  further  appear  or  plead. 
Wheeles  r.  New  York  Steam  Dye  Wks., 
129  Ala.  393,  29  So.  793. 

30.  Maxson  v.  Superior  Court,  124 
Cal.  468,  57  Pac.  379;  Hart  v.  Carnall- 
Hopkins  Co.,  103  Cal.  132,  37  Pac.  196; 
Curtis  V.  Superior  Court,  63  Cal.  435; 
Southern  Pacific  E.  Co.  v.  Superior 
Court,  59  Cal.  471;  Halvorsen  v.  Myren, 
23  S.  D.  263,  121  N.  W.  782;  Aldrich 
r.  Eamoe,  21  S.  D.  52,  109  N.  W.  641; 
Tschetter  v.  Reiser,  9  S.  D.  285,  68  N. 
W.   744. 

[a]  On  an  appeal  on  questions  of 
law  from  a  default  judgment,  there 
must  be  a  statement  filed.  Funkenstein 
V.  Elgutter,  11  Cal.  328;  People  v. 
Countv  Court  of  El  Dorado  County,  10 
Cal.   19. 


JUSTICES  OF  THE  PEACE 


275 


the  trial  below,  cither  of  questions  of  fact  or  law,'^  the  appellant  must 
prepare  a  statement  of  the  case.  This  statement  must  contain  the 
grounds  upon  which  the  party  intends  to  rely  on  appeal,  and  so 
much  of  the  evidence  as  may  be  necessary  to  explain  the  ground  and 
no  more.^^ 

b.  Transcript  or  Record.  —  (I.)  Necessity  for.  —  When  all  the  pre- 
liminary steps  required  by  law  in  the  taking  and  perfecting  of  an 
appeal  have  been  complied  with,'^^  the  appellate  court  obtains  juris- 
diction of  the  subject-matter  of  the  cause  by  the  filing  of  the  papers 
and  transcript  on  appeal  in  that  court. ^*  The  filing  of  the  return  or 
transcript  by  the  justice  is  a  condition  precedent  to  the  hearing  of  the 
appeal.^^  Though  both  parties  take  an  appeal,  only  one  transcript 
is  necessary,  however.^''  The  method  of  transmission  is  not  as  a  rule 
material."^ 

(II.)    By  Wliom  Made.  —  The  transcript  must  be  made  by  the  justice 


31.  Halvorsen  v.  Mj'ren,  23  S.  D. 
2(38,  121  N.  W.  782;  Aldrich  v.  Ramoe, 
21  S.  D.  52,  109  N.  W.  641;  Tschetter 
V.  Heiser,  9  S.  D.  285,  68  N.  W.  744. 

32.  Halvorsen  v.  Myren,  23  S.  D. 
263,  121  N.  W.  782;  McFarland  v. 
Cruickshank,  22  S.  D.  189,  116  N.  W. 
71;  Aldrich  v.  Ramoe,  21  S.  D.  52,  109 
N.  W.  641;  City  of  Chamberlain  v.  Put- 
nam, 10  S.  I).  360,  73  N.  W.  201; 
Tsphetter  v.  Heiser,  9  S.  D.  285,  68  N. 
W.   744. 

[a]  When  the  "ground"  is  the  in- 
sufficiency of  the  evidence  to  justify 
the  verdict,  or  other  decision,  the  state- 
ment must  specify  the  particulars  in 
which  the  evidence  is  alleged  to  be  in- 
s-ufficient.  When  the  "grounds"  are 
errors  in  law  occurring  at  the  trial  and 
excepted  to  by  the  party,  the  statement 
of  the  case  must  specify  the  particular 
errors  on  which  the  party  will  rely.  If 
no  such  specifications  be  made  the 
statement  of  the  case  will  be  disre- 
garded. Halvorsen  v.  Myren,  23  S.  D. 
263,  121  N.  W.  782. 

33.  Taking  and  perfecting  the  ap- 
peal, see  supra,  IV,  B,  6. 

34.  See  supra,  IV,  B,  7,  b. 

35.  111.— Demillv  v.  Grosrenaud,  201 
111.  272,  66  N.  E."  234;  Block  Amuse- 
ment Co.  V.  Case,  139  111.  App.  73, 
disapproving  Schmitt  v.  Hines  Lumb. 
Co.,  124  111.  App.  319,  and  explaining 
Hanehett  v.  Williams,  24  111.  App.  56. 
N.  Y.— -King  V.  Norton,  36  Misc.  53,  72 
N.  Y.  Supp.  591.  Tex.— Edwards  v. 
Morton,  92  Tex.  152,  46  S.  W.  792; 
Wells  I.  Driskell  (Tex.  Civ.  App.),  131 
S.  W.  87;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Hamilton   (Tex.   Civ.   App.),   i08  S. 


W.  1002.  Wis.— Bruins  v.  Downey,  45 
Wis.  496. 

[a]  "The  justice's  transcript  per- 
forms the  office  of  the  declaration  in 

original  suits  in  courts  of  record." 
Gebke  v.  Wilson,  168  111.  App.  341; 
Rosenberg  v.  Pritzker,  156  111.  App. 
463.  See  also  Reed  v.  Driscoll,  84  111. 
96;  McGillen  v.  Wolff,  83  111.  App.  227; 
Applebaum  v.  Goldman,  155  Mich.  369, 
121  N.  W.  288. 

[b]  The  entry  of  the  name  of  the 
suit  on  the  docket  of  the  clerk  of  the 
appellate  court  is  unavailing  when  the 
papers  and  proceedings  have  not  been 
filed.  Goodenow  v.  Stafford,  27  Vt. 
437. 

[c]  The  failure  to  indorse  the  file 
mark  does  not  as  a  rule  affect  the 
validity  of  the  appeal.  Ark. — Hughes 
V.  Wheat,  32  Ark.  292.  Dak.— Harris 
f.  Watkins,  5  Dak.  374,  40  N.  W.  536. 
Utah.— Wescott  v.  Eccles,  3  Utah  258, 
2  Pac.  525. 

36.  Montmorency  Gravel  Road  Co.  v. 
Stockton,  43  Ind.  328. 

37.  See  the  cases  cited  infra,  this 
note. 

[a]  Delivery  of  the  transcript  by 
the  justice  to  the  attorney  for  appellant 
for  filing,  instead  of  their  transmission 
direct  by  the  Justice,  is  immaterial,  the 
transcript  being  in  fact  filed  within  the 
time  prescribed.  Town  of  Del  Norte 
■V.  Weiss,  38  Colo.  269,  88  Pac.  581.  To 
same  effect  Parks  f.  Bank  of  Adairs- 
ville,  13  Ga.  App.  48,  78  S.  E.  856; 
Burgess  v.  Matlock,  14  Ind.  475.  But 
see  Bower  v.  Patterson,  116  Ga.  814, 
43  S.  E.  25  (holding  that  when  the 
attorney  without  authority  of  the  jus- 
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of  the  precinct  or  district  where  the  case  was  tried,^^  and  in  the  event 
that  the  jiistice  who  tried  the  case  has  resigned  or  is  deceased,  it  may 
be  made  by  his  successor  in  office.^^ 

(III.)  Form  and  Sufficiency.  —  (A.)  Gexerally.  — The  statutory  re- 
quirements as  to  the  contents  of  the  transcript  must  be  substantially 
complied  with.^''  It  is  usually  required  that  it  contain  a  copy  of  the 
docket  entries  of  the  justice  relating  to  the  case,  together  with  the 
process  and  all  other  papers  relating  to  the  suit  filed  with  the  justice,*^ 


tice  to  do  so  hands  the  papers  to  the 
clerk  of  the  appellate  court,  the  ap- 
peal is  not  transmitted  according  to 
law  and  upon  motion  will  be  dis- 
missed); also  Sanders  r.  Matthewson, 
121  Ga.  302,  48  S.  E.  946. 

38.  Tedford  v.  Shell,  45  Tex.  Civ. 
App.  468,  100  S.  W.  970. 

[a]  Appellant  is  charged  with  the 
duty  of  seeing  that  a  proper  transcript 
is  filed.  Mitchell  v.  Stephens,  23  Ind. 
466. 

[b]  Preparation  of  Return  by  At- 
torney.— A  return  will  be  set  aside  if 
it  has  been  prepared  or  drawn  by  the 
attorney  for  the  appellants,  unless  the 
attornej^  acted  as  a  mere  amanuensis. 
Van  Slyke  v.  Disbrow,  64  Misc.  1,  117 
N.  Y.  Supp.  620.  And  see  Philips  v. 
Caswell,  4  Cow.  (N.  Y.)  505;  Fox  v. 
Johnson,  3  Cow.  (N.  Y.)  20.  Compare 
Smith  V.  Johnston,  30  How.  Pr.  (N.  Y.) 
874. 

[c]  A  transcript  should  be  certified 
by  the  justice  on  "whose  docket  the 
action  was  pending,  though  the  action 
may  have  been  tried  and  judgment  ren- 
dered by  another  justice.  Kenyon  v. 
Manlev,  125  111.  App.  615;  Mead  r. 
Simpson,  134  Wis.  451,  114  N.  W.  821. 

Jurisdiction,  power  and  authority  of 
justice,  see  supra,  II. 

39.  Brennan  v.  Straas,  85  Miss,  341, 
37  So.  956;  Tedford  v.  Shell,  45  Tex. 
Civ.  App.  468,  100  S.  W.  970. 

[a]  A  justice  not  being  the  suc- 
cessor of  another  justice,  but  having 
the  docket  of  the  latter  in  his  posses- 
sion during  a  vacancy  or  absence  can- 
not certify  a  transcript  in  the  case, 
until  he  has  previously  transferred  the 
judgment  to  his  own  docket.  Walker 
f.  Prather,  3  Ind.  112. 

fb]  In  Wisconsin  the  statute  does 
not  authorize  the  successor  in  office  to 
make  return,  but  provides  specifically 
for  a  return  (by  compulsion  if  neces- 
sary) by  the  justice  who  tried  the  ease, 
even  if  he  shall  have  gone  out  of  of- 
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fice,  and  in  case  of  his  death,  insanity 
or  removal  from  the  state  provides  for 
the  ascertainment  of  the  facts  as  to 
the  trial  below  by  the  examination  of 
witnesses,  thus  supplying  the  place  of 
a  return.  Allard  v.  Smith,  120  Wis. 
22,  97  N.  W.  510. 

40.  Maxon  v.  Farley,  184  111.  App, 
198;  Hager  r.  Knapp,  45  Ore.  512,  78 
Pac.  671.  See  Trinity  County  Lumb. 
Co.  V.  Conner  (Tex.  Civ.  App.),  176  S. 
W.  911;  Cariker  v.  Dill  (Tex.  Civ. 
App.),  140  S.  W.  843;  Texas  &  Pacific 
Ry.  Co.  r.  Miller,  60  Tex.  Civ.  App. 
201,  127   S.  W.  566. 

[a]  That  the  return  is  inartificiaUy 
prepared  is  immaterial,  if  it  contains 
in  substance  the  proceedings  before  the 
justice.  Cochran  v.  Parker,  6  Serg.  & 
R.   (Pa.)   549. 

41.  See  the  statutes,  and  the  fol- 
lowing: la. — Miller  r.  O'Neal,  9  Iowa 
446;  Hays  v.  Gorby,  3  Iowa  203.  Miss. 
Pettus  t'.  Patterson,  47  Miss.  228.  Mo. 
See  Stevenson  v.  Standard  Adding 
Mach.  Co.,  150  Mo.  App.  555,  131  S. 
W.  162.  N.  J. — Lazarus  r.  Martling, 
73  N.  J.  L.  84,  62  Atl.  188.  Ohio. 
Means  v.  Stephenson,  Tapp.  283,  the 
cause  of  action,  the  proceeding  and 
the  judgment  must  be  stated  in  the 
transcript.  Ore. — Hager  r.  Knapp,  45 
Ore.  512,  78  Pac.  671.  S.  D.— Bergman 
r.  Margeson,  31  S.  D.  1,  139  N.  W. 
374.  Tex. — Maass  r.  Solinskv,  67  Tex. 
290,  3  S.  W.  289.  Wyo.— Walton  v. 
Spinner,  15  Wyo.  297,  88  Pac.  650,  89 
Pac.  575. 

[a]  Certified  copies  of  the  record 
and  of  the  bond  are  sent  up  instead 
of  the  record  itself  when  the  justice's 
courts  are  courts  of  record.  Hubbard 
V.   Davis,   1    Aik.    (Vt.)    296. 

[b]  Unimportant  memoranda  though 
entered  in  the  docket  may  be  omitted. 
Hager  v.  Knapp,  45  Ore."  512,  78  Pac. 
671. 

[c]  The  justice's  minutes  are  no 
part  of  the  return.  Barber  f.  Kennedy, 
18  Minn.  216. 
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The  transcript  should  be  signed  by  the  justice,*^  and  properly  authen- 
ticated.*^ It  must  be  under  his  hand  and  seal.**  Though  the  statutory 
requirements  relating  to  the  certificate  should  be  followed,  substantial 
compliance  has  been  held  sufficient.**  Failure  to  certify  the  transcript 
does  not  make  the  appeal  ineffective,  the  error  may  be  corrected  on 


[d]  An  original  not©  forming  the 
basis  of  the  action,  need  not  be  re- 
turned by  the  justice,  though  the  stat- 
ute requires  that  all  papers  relating 
to  the  case  be  filed  in  the  appellate 
court.  Mappa  v.  Pease,  15  Wend.  (N. 
Y.)   669. 

[e]  An  offer  of  judgment  need  not 
be  included  in  the  transcript;  it  is 
sufficient  if  it  be  certified  up.  State 
V.  Ellsworth,  72  Neb.  277,  100  N.  W. 
314. 

[f]  Entries  of  Adjourmnent. — The 
justice  is  not  required  to  make  and  cer- 
tify to  a  copy  of  an  entry  of  an  order 
of  adjournment  for  the  term,  but  only 
such  a  copy  of  such  entries  as  were 
made  on  his  docket  in  relation  to  the 
adjournment  of  the  cause  to  a  par- 
ticular day  of  the  term.  Gulf,  H.  & 
S.  A.  Ry.  Co.  V.  Scott  (Tex.  Civ.  App.), 
115  S.  W.  870. 

[g]  The  failure  of  the  justice  to 
send  up  all  the  papers  does  not  affect 
the  jurisdiction  of  the  appellate  court. 
Gumming  v.  Sisson,  134  111.  App.  126. 
See  also  uifra,  IV,  B,  11,  b,   (VII). 

42.  111.— Demilly  v.  Grosrenaud,  201 
111.  272,  66  N.  E.  234.  Me.— Simpson 
r.  Wilson,  24  Me.  437.  Ore.— Shaw  v. 
Hemphill,  48  Ore.  371,  86  Pac.  373, 
distinguishing  Jacobs  v.  Oren,  30  Ore. 
593,  48  Pac.  431.  Pa.— Weaver  v.  Rus- 
sell, 16  Pa.  Co.  Ct.  428,  1  Lack,  Leg. 
N.  306. 

[a]  Place  of  Signing. — The  signing 
of  the  bill  of  exceptions  within  the 
jurisdiction  of  the  justice  is  suflScient, 
regardless  of  the  place  where  it  was 
submitted  to  him.  Deibolt  r.  Bradley, 
10  Kan.  App.  576,  62  Pac.  431. 

[b]  The  signature  of  the  justice 
need  not  necessarily  be  at  the  end  of 
the  return;  there  may  be  a  sufficient 
signature  though  it  be  written  by  him 
in  the  caption.  Smart  v.  Howe,  3  Mich. 
590. 

43.  Aik.— Watts  v.  Hill,  7  Ark.  203. 
Colo.— Town  of  Del  Norte  v.  Weiss,  38 
Colo.  269,  88  Pac.  581.  lU.— Demilly 
V.  Grosrenaud,  201  111.  272,  66  N.  E. 
234;  Maxon  v.  Farley,  184  111.  App. 
198;    Huston  v.   Wright,   158   111.   App. 


284;  Thomson  v.  Gill,  151  HI.  App.  620. 
Me. — Simpson  v.  Wilson,  24  Me.  437. 
Miss. — Rodgers  v.  Hattiesburg,  99  Miss. 
639,  55  So.  481 ;  Allen  v.  State,  98  Miss. 
192,  53  So.  498;  City  of  Greenwood  v. 
Weaver,  96  Miss.  604,  50  So.  981;  Ruff 
V.  Montgomery,  83  Miss.  184,  35  So. 
465;  Ball  V.  Sledge,  82  Miss.  747,  35 
So.  214,  Pa.— Weaver  v.  Russell,  16  Pa. 
Co.  Ct.  428,  1  Lack.  Leg.  N.  306.  Tex. 
Missouri,  K.  &  T.  R.  Co.  v.  Bland,  55 
Tex.  Civ.  App.  382,  119  S.  W.  911. 

See  also  Peninsula  Cut  Stone  Co.  v. 
Nixon,  3  Boyce  (Del.)  339,  83  Atl. 
1081. 

[a]  Where  the  justice  is  dead,  and 
thereby  was  prevented  from  certifying 
the  transcript,  the  statute  not  express- 
ly requiring  a  certificate,  sworn  copies 
of  the  papers  and  proceedings  may  be 
used.  Davidson  v.  Slocomb,  18  Pick. 
(Mass.)   464. 

Waiver  of  defects,  see  infra,  IV,  B, 
11,   b,    (VII). 

44,  Hill  V.  Ableman,  1  Marv.  (Del.) 
401,  41  Atl.  92;  Green  v.  Kinney,  2  Har. 
(Del.)  160;  Simpson  v.  Wilson,  24  Me. 
437.  But  see  Scott  v.  Rushman,  1  Cow. 
(N.  Y.)    212. 

[a]  Where  the  return  is  in  the 
handwriting  of  the  justice,  the  fact 
that  the  name  of  the  justice  only  ap- 
pears in  the  caption  and  was  not 
signed  by  him  does  not  render  the  re- 
turn defective.  Smart  v.  Howe,  3  Mich. 
590. 

45.  Ark. — Nevells  r.  Sisson,  10  Ark. 
249.  111.— Smith  r.  Frazer,  61  111.  164. 
Ind.— Whitney  v.  Mills,  6  Blackf.  545. 
Kan.— Towle  v.  Weise,  64  Kan.  760,  68 
Pac.  637.  Minn.— Smith  v.  Force,  31 
Minn.  119,  16  N.  W.  704.  Miss.— Cole- 
man V.  Gordon,  16  So.  340.  N.  J, 
Henry  v.  Campbell,  24  N.  J.  L.  141. 

[a]  When  the  statute  requires  (1) 
the  justice  to  send  up  a  true  transcript 
of  all  the  docket  entries  in  the  case, 
a  certificate  is  insuflBcient  stating  that 
the  transcript  was  a  true  copy  of  judg- 
ment against  B  and  in  favor  of  A 
aa  it  stands  on  the  justice's  docket 
(Barker  r.  David,  4  Penne.  [Del.]  395, 
55  Atl.  334);  (2)  but  a  certificate  is 
sufficient  that  states  it  is  a  "full  and 
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motion  ;*«  but  if  appellant  neglects  to  canse  a  properly  certified  tran- 
script to  be  filed  the  appeal  may  be  dismissed.*' 

(B.)  Showing  as  to  Jurisdiction  of  Justice.  —  The  transcript  or  other 
record  must  show  the  jurisdiction  of  the  justice;*^  unless  the  same  is 
made  to  appear  from  the  record  itself,  the  court  will  not  take  cog- 
nizance of  the  case." 


true  copy  of  all  the  entries  of  record" 
in  the  case.  Marshall  v.  Eeed,  5  Penne. 
(Del.)  462,  61  Atl.  945.  And  see  Trim- 
ble  V.  Dugan,  2  Penne.  (Del.)  524,  47 
Atl.  1003. 

[b]  On  an  appeal  on  questions  of 
law  alone  a  certificate  that  fails  to  cer- 
tify that  he  has  returned  a  true  copy 
of  all  the  evidence  given  upon  the 
trial  is  insufificient.  Kloss  v.  Sanford, 
77  Minn.  510,  80  N.  W.  628;  Continental 
Ins.  Co.  V.  Eichardson,  69  Minn.  433, 
72  N.  W.  458. 

[c]  Form  of  Certificate  Annexed  to 
Transcript. 

State  of I 

County  of I  ^^■ 

I,  ,  a  justice  of  the  peace  in 

and  for  said  county,  certify  that  the 
above  is  a  true  and  complete  transcript 
of  the  above  case  from  my  docket,  to- 
gether with  a  true  copy  of  all  the 
papers  in  the  case. 

Given  under  my  hand  and  seal  this 
day  of . 

(Seal) 


J.   P. 

This  certificate  was  held  sufficient  in 
Fisher  r.  Hamilton,  49  Ind.  341.  See 
also  Ward  v.  Hazlerigg,  7  Blackf.  (Ind.) 
46. 

Note:  It  will  be  noticed  that  in  some 
jurisdictions  it  is  necessary  for  the 
justice  to  send  up  the  papers  in  the 
case,  instead  of  copies,  and  also  the 
bond  and  notice  of  appeal;  the  form 
of  the  certificate  should  be  changed  to 
meet  these  requirements  when  neces- 
sary. 

46.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Moore,  34  Okla.  199,  124  Pae.  989.  See 
also  Hawks  v.  Hall,  139  N.  C.  176,  51 
S.  E.  857. 

47.  Missouri,  K.  &  T.  R,  Co.  f. 
Bland,  55  Tex.  Civ.  App.  382,  119  S. 
W.  911,  distinguishing  Campbell  v.  Bech- 
senschutz  (Tex.  Civ.  App.),  25  S.  W. 
971;  Patty  r.  Miller,  5  Tex.  Civ.  App. 
308,  24  S.  W.  330.  But  see  Bovd  v. 
Quinn   (Miss.),  22  So.  802. 

48.  Ark.— Heflin  v.  Owens,  10  Ark. 
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265.  Del. — Townsend  v.  Steward,  4 
Har.  94.  Mich. — Moore  v.  Hanson,  75 
Mich.  564,  42  N.  W.  981.  Mo.— Matson 
r.  Hannibal  &  St.  J.  E.  E.  Co.,  80  Mo. 
229;  State  v.  Mosman,  112  Mo.  App. 
540,  87  S.  W.  75;  Rocheport  Bank  v. 
Doak,  75  Mo.  App.  332;  Gideon  v. 
Hughes,  21  Mo.  App.  528;  Nickerson 
r.  Eddy,  50  Mo.  App.  569;  Manuel  v. 
Missouri  Pac.  E.  Co.,  19  Mo.  App.  631; 
Keane  r.  Bartholow,  4  Mo.  App.  507, 
garnishment  proceeding.  Ohio. — Rum- 
baugh  r.  McCormick,  80  Ohio  St.  211, 
88  N.  E.  410.  Pa. — Wood  r.  Bronson, 
2  Pa.  Dist.  746;  Leamy  v.  McClure,  1 
Chest.  Co.  220,  1  Del.  Co.  100.  Tex. 
Powell  r.  Hill  (Tex.  Civ.  App.),  152 
S.  W.  181;  John  E.  Morrison  Co.  v 
Harrell  (Tex.  Civ.  App.),  146  S.  W. 
702;  Bonner  r.  Legg,  46  Tex.  Civ.  App. 
176,  101  S.  W.  839.  Wis.— Crate  v. 
Pettepher,  112  Wis.  252,  87  N.  W. 
1104. 

[a]  An  appeal  will  not  be  dismissed 
(1),  however,  because  the  transcript 
fails  to  show  the  county  in  which  the 
cause  was  tried  (Case  r.  Rowland,  17 
N.  J.  L.  76),  (2)  nor  that  the  person 
before  whom  it  was  tried  was  a  magis- 
trate (Case  r.  Rowland,  17  N.  J.  L. 
76),  (3)  or  the  county  in  which  the 
justice  is  authorized  to  act.  Barber  v. 
Kennedy,  18  Minn.  216.  Grounds  for 
dismissal  of  appeal,  see  generally  infra, 
IV,  B,   12,  b,    (I). 

[b]  The  cause  of  action  must  be  set 
forth  sufficiently  to  show  that  the  jus- 
tice had  jurisdiction  thereof.  Fitz- 
patrick  v.  Campbell,  10  Pa.  Co.  Ct. 
396. 

[c]  Sufficient  Recital.  —  A  recital 
that  the  action  was  commenced  before 
J.  A.  F.,  "a  duly  qualified  and  act- 
ing justice  of  the  peace"  in  and  for 
W.  township,  B.  county,  Missouri,  suf- 
ficiently shows  the  jurisdiction  of  the 
justice.  State  v.  Mosman,  112  Mo. 
App.  540,  548,  87  S.  W.  75. 

49.     Del. — Pepper  v.  Warren,  2  Marv. 

225,  43  Atl.  91.    Minn.— Looney  v.  Dro- 

meter,   69   Minn.   505,   72   N.    "W.    797; 

I  Marsile  v.  Milwaukee  &  St.  P.  Ry.  Co., 
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(C.)  Necessity  for  Return  op  Process.  —  The  summons,  if  there  be 
one,  should  be  returned  with  the  transeript,^°  but  the  failure  to  do 
so  does  not  affect  the  jurisdiction  of  the  appellate  court. "^ 

(D.)  Pleadings  and  Demands  op  Parties.  —  The  transcript  should 
contain  the  pleadings  in  the  case,^^  and  show  the  filing  thereof.^^  When 
the  filing  of  a  written  complaint  is  necessary  in  order  to  confer  juris- 
diction on  the  justice,  and  the  return  to  the  appellate  court  does  not 


23  Minn.  4.  Utah. — State  ex  rel.  Snell 
r.  Third  Judicial  Dist.  Court,  36  Utah 
267,   103   Pac.   261. 

[a]  All  jurisdictional  papers  must 
be  sent  up  with  the  transcript.  Bridge 
&  Structional  I.  W.  Union  v.  Sigmund, 
88  111.   App.   344. 

50.  Barber  r.  Kennedy,  18  Minn. 
216.  But  see  Baldwin  v.  Webster,  68 
Ind.  133;  Woodburn  Sarven  Wheel  Co. 
r.  McKeruan,  1  Wilson  (Ind.)  48  (hold- 
ing that  summons  need  not  be  set  out 
in  transcript;  it  is  sufficient  if  tran- 
script shows  summons  was  issued  and 
returned);  Austin  v.  Hayden,  6  Ohio 
388,  539,  holding  that  the  original  writ 
need  not  be  returned. 

51.  Buettner  v.  Norton  &  Dickinson 
Mfg.  Co.,  90  111.  415.  See  Olsen  v. 
Stark,  94  111.  App.  556.  Compare  Bridge 
&  Structional  I.  W.  Union  v.  Sigmund, 
88  111.  App.  344.  But  see  Moore  v.  Han- 
son, 75  Mich.  564,  42  N.  W.  981. 

52.  Ind. — Tucker  v.  Gardiner,  63  Ind. 
299.  But  see  White  r.  Fortune,  6 
Blackf.  116,  holding  that  the  cause  of 
action  need  not  be  copied  or  referred 
to  in  the  transcript.  S.  D. — Hilliard  v. 
Loeb,  31  S.  D.  329,  140  N.  W.  703; 
Bergman  v.  Margeson,  31  S.  D.  1,  139 
N.  W.  374.  Wyo.— Barnett  v.  Darrah, 
17  Wyo.  476,  100  Pac.  926  (or  no  issue 
will  be  presented  to  the  appellate 
court) ;  Walton  r.  Spinner,  15  Wyo. 
297,  88  Pac.  650,  89  Pac.  575. 

That  their  omission  may  he  cured  by 
amendment,  see  infra,  IV,  B,  11,  b, 
(VI). 

Waiver  of  requirement,  see  infra,  IV, 
B,  11,  b,   (VII). 

[a]  The  pleadings,  though  oral,  must 
be  noted  on  the  docket  of  the  justice 
and  must  be  certified  to  the  appellate 
court.  Moore  v.  Jordan,  67  Tex.  394, 
3  S.  W.  317;  Maass  v.  Solinsky,  67  Tex. 
290,  3  S.  W.  289;  Missouri,  K.  &  T. 
Ey.  Co.  V.  Hamilton  (Tex.  Civ.  App.), 
108  S.  W.  1002;  Ostrom  v.  Tarver  (Tex. 
Civ.  App.),  29  S.  W.  69. 

[b]  When  a  promissory  note  may 
be  itself  a  sufficient  cause  of  action, 
and  is  the  only  cause  of  action  filed, 


the  failure  to  transmit  the  note  with 
the  transcript  is  not  fatal  to  the  ap- 
peal, there  being  a  copy  of  the  note 
set  out  in  the  certified  transcript  and 
also  in  the  bill  of  exceptions  contain- 
ing the  evidence.  Tucker  v.  Gardiner, 
63  Ind.  299. 

[c]  Lost  Pleading. — Where  the  tran- 
script did  not  contain  the  declaration 
and  appellee  raised  the  point  that  there 
was  no  declaration,  a  copy  of  the 
declaration  with  the  affidavit  of  the 
justice  that  the  original  was  lost,  and 
that  the  copy  attached  was  to  the  best 
of  his  knowledge  and  belief  the  same 
as  the  one  filed  in  the  justice's  court, 
may  be  used  in  place  of  the  lost 
original.  Carver  v.  Smith,  113  Mich. 
207,  4  Det.  Leg.  N.  290,  71  N.  W.  528. 
See  also  the  title   "Records." 

[d]  The  original  plea  may  be  re- 
turned instead  of  a  copy.  Miller  v 
Woodworth,  3  Hill   (N.  Y.)   529. 

[e]  That  the  complaint  -which  is 
annexed  is  the  one  that  was  served 
and  on  which  the  judgment  was  ren- 
dered, must  appear.  Spring  v.  Baker. 
1  Hilt.   (N.  Y.)   526. 

[f]  Amended  Complaint. — The  plain- 
tiff in  an  action  in  the  justice's  court 
is  not  entitled  to  have  an  amended 
complaint,  which  was  served  after  judg- 
ment was  rendered,  returned  by  the 
justice  among  the  papers  on  appeal, 
except  upon  express  stipulation  of  par- 
ties. Smith  V.  Smith,  133  App.  Div. 
457,  118  N.  Y.  Supp.  21. 

[g]  The  pleadings  in  a  coUateral 
proceeding  (1)  in  the  main  case  need 
not  be  included  in  the  transcript,  and 
on  motion  will  be  stricken  therefrom. 
Orr  V.  Sparkman,  120  Ala.  9,  23  So. 
829.  (2)  But  in  an  attachment  suit, 
the  affidavit  on  attachment  should  be 
eonfained  in  the  transcript.  See  Pear- 
son V.  Gillett,  55  Mo.  App.  312. 

53.  Ark.— Keath  v.  Berkley,  7  Ark. 
469.  111.— Reynolds  v.  Gage,  91  HI. 
125.  See  Hamilton  v.  Stafford,  78  111. 
App.  54.  Tex. — Low  v.  Griffin  (Tex. 
Civ.  App.),  41  S.  W.  73. 
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contain  such  a  paper,  the  appellate  court  is  without  jurisdiction,^*  but 
the  failure  of  the  record  to  show  that  there  were  any  pleadings,  oral 
or  written  before  the  justice  may  be  waived. ^^ 

(E.)  Evidence.  —  While  in  some  jurisdictions  no  evidence  need  be 
certified  to  the  appellate  court,  except  such  as  was  admitted  after 
objection  or  was  rejected  upon  oft'er,^^  it  is  sometimes  required  that  all 
the  evidence  given  upon  the  trial  be  returned  ;^^  and  when  the  justice 


See  also  Kruse  v.  Hagedorn,  50  Mo. 
576;  Pearson  v.  Gillett,  55  Mo.  App. 
312;  McCartv  v.  Blake,  2  Ohio  Dec. 
(Reprint)    15.5,   1  West.  L.  M.  589. 

[a]  Omission,  of  file  mark  on  the 
complaint  is  not  material.  Reynolds  i\ 
Gage,  91  111.  125. 

54.  Bridge  &  Structional  I.  W.  Union 
V.  Sigmund,  88  111.  App.  344  (complaint 
in  writing  in  forcible  detainer  suit); 
Redfern  v.  Botham,  70  111.  App.  253. 
But  see  Olsen  v.  Stark,  94  111.  App. 
656. 

[a]  A  statement  in  the  transcript 
of  a  "complaint  filed"  is  not  sufficient 
to  take  the  place  of  the  writing  that 
the  statute  requires  must  be  filed  with 
the  justice.  Redfern  v.  Botham,  70 
111.  App.  253.  See  Abbott  v.  Kruse, 
37  111.  App.  549.  Compare  Feld  v. 
Loftis,  240  111.  105,  88  N.  E.  281,  af- 
firming 140  111.  App.  530. 

|b]  When  it  is  necessary  to  file  the 
cause  of  action  with  the  justice  before 
issuance  of  the  summons,  the  transcript 
must  show  that  it  was  so  filed.  Keath 
V.  Berkley,  7  Ark.  469.  As  to  amend- 
ment, however,  see  infra,  IV,  B,  11, 
b,    (VI). 

Pleadings  in  justice's  court,  see  supra, 
III,  K. 

55.  Tucker  v.  Gardiner,  63  Ind.  299; 
Hilliard  r.  Loeb,  31  S.  D.  329,  140  N. 
W.  703;  Bergman  v.  Margeson,  31  S.  D. 
1,   139  N.   W.  374. 

Compare  Walton  r.  Spinner,  15  Wyo. 
297,  88  Pac.  650,  89  Pac.  575  (the  tran- 
script must  show  the  pleadings  whether 
oral  or  written,  and  if  there  be  no 
pleadings  shown  by  the  transcript  the 
appeal  will  be  dismissed),  distinguishing 
Italian-Swiss  Agr.  Colony  v.  Bartagnol- 
li,  9  Wyo.  204,  61   Pac.  1020. 

[a]  Entry  of  Denial. — It  will  always 
be  presumed  after  verdict  that  a  trial 
proceeded  regularly,  and  when  it  ap- 
pears that  the  cause  was  tried  as  if 
a  denial  had  been  entered  and  it  also 
j"])pears  inferentially  that  defendant 
•was  examined  on  oath  before  the  jus- 
tice,  there   is   sufficient   to    allow    an 
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entry  of  a  denial  nunc  pro  tunc,  when 
the  transcript  fails  to  show  that  the 
justice  entered  the  denial  on  his  docket. 
State  V.  Currie,  161  N.  C.  275,  76  S.  E. 
694. 

56.  Mead  v.  Daniel,  2  Port.  (Ala.) 
86;  Lecatt  v.  Stewart,  2  Stew.  (Ala.) 
474;  Ward  V.  Lewis,  1  Stew.  (Ala.) 
26. 

[a]  "If  no  bill  of  exceptions  is  al- 
lowed and  signed,  the  party  must  rely 
on  the  recollection  of  the  justice  to 
certify  the  evidence  offered  and  ob- 
jected to,  and  his  ruling  thereon.  If 
the  memory  of  the  justice  fails  him, 
and  he  cannot  recall  the  evidence,  it 
is  the  misfortune  of  the  party.  But 
he  is  entitled  to  all  that  the  justice 
does  remember  and  to  have  the  same 
certified  by  him;  and  it  is  no  excuse 
for  his  refusal  to  make  such  certificate, 
that  he  has  no  means  of  knowledge  of 
the  truth  of  the  statements  of  the  evi- 
dence made  by  the  affidavit,  except  his 
recollection.  He  must  make  return 
whether  or  not,  according  to  his  recol- 
lection, a  correct  statement  of  the  evi- 
dence is  given  in  the  affidavit  and  of 
his  ruling  on  the  motion  to  exclude 
the  same."  Miller  v.  O'Neal,  9  Iowa 
446. 

57.  See  the  statutes,  and  Minn. 
Kloss  V.  Sanford,  77  Minn.  510,  80  N. 
W.  628;  Continental  Ins.  Co.  v.  Rich- 
ardson, 69  Minn.  433,  72  N.  W.  458. 
N.  Y. — Calligan  r.  Mix,  12  How.  Pr, 
495,  13  How.  Pr.  96;  Gardner  v.  Smith, 
2  Civ.  Proc.  420;  McCafferty  v.  Kelly, 
2  Sandf.  637;  MeChesney  v.  Lansing, 
18  Johns.  388,  documentary  evidence 
must  be  returned.  But  see  Hobbs  t\ 
Wetherwax,  38  How.  Pr.  385,  holding 
that  the  justice  cannot  be  compelled 
to  return  the  evidence  taken  before 
him  on  the  trial  where  the  case  is  a 
proper  one  for  a  new  trial  in  the  county 
court.  W.  Va. — Richmond  v.  Hender- 
son, 48  W.  Va.  389,  37  S.  E.  653.  Wis. 
See  Pfeil  r.  Harboldt,  11  Wis.  9. 

ffil  Errors  in  giving  and  refusing 
instructions  will  not  be  considered  un- 


JUSTICES  OF  THE  PEACE 


281 


is  for  any  reason  unable  to  make  a  return,  the  appellate  court  may 
receive  affidavits  or  examine  witnesses  as  to  the  evidcnce.^^ 

(F.)  Judgment.  —  The  record  must  affirmatively  show  a  final  judg- 
ment in  the  justice's  court,  otherwise  the  appellate  court  would  be 
without  jurisdiction.^^  The  judgment  need  not  be  set  out  in  haec 
verba:  it  is  sufficient  to  set  out  enough  to  show  its  character,  amount 
and  against  whom  rendered.'"^  The  return  should  show  that  defend- 
ant was  represented  when  the  verdict  was  returned  or  judgment  ren- 
dercd,*^^  and  that  judgment  on  the  verdict  was  entered. ^^  When  an 
appeal  is  taken  by  a  garnishee  from  a  separate  judgment  in  a  gar- 
nishment proceeding,  the  whole  record  should  be  brought  up  for  the 
purpose  of  showing  whether  or  not  the  defendant  was  properly  before 
the  court  when  the  judgment  was  rendered,  or  whether  a  valid  judg- 
ment was  rendered  against  the  defendant  f^  but  under  some  statutes 
the  action  of  the  lower  court  may  be  reviewed,  when  the  record  con- 
tains everything  necessary  for  the  appellate  court  to  pass  upon  the 
errors  complained  of  though  the  final  judgment  in  the  original  case 
is  not  contained  in  the  record.*^* 


less  the  evidence  ia  returned.  Stevens 
r.  Beaseley,  8  Kan.  App.  753,  61  Pac. 
762. 

[b]  On  appeal  by  garnishee,  the  evi- 
dence in  the  action  need  not  be  sent 
up.  Cowan,  McClung  &  Co.  v.  Lowry, 
7  Lea  (Tenn.)  620. 

[c]  Appeal  on  Questions  of  Law. 
Though  there  be  no  request  to  the  jus- 
tice to  return  the  evidence  upon  an 
appeal  on  questions  of  law  alone,  the 
appellate  court  will  consider  the  evi- 
dence, if  it  affirmatively  appear  that 
the  justice  has  returned  it  all.  Smith 
V.  Force,  31  Minn.  119,  16  N.  W.  704; 
Hinds  V.  American  Exp.  Co.,  24  Minn. 
95. 

[d]  In  North  Carolina  the  justice  is 
not  required  to  send  up  the  evidence, 
unless  there  are  exceptions  to  his  rul- 
ings, when  the  amount  involved  ia 
twenty-five  dollars  or  less.  London  v. 
Headen,  76  N.  C.  72. 

[e]  The  names  of  all  the  witnesses 
who  were  called  or  examined  should  be 
stated.  McChesney  v.  Lansing,  18  Johns. 
(N.  Y.)   388. 

58.  Clark  v.  Carroll,  61  How.  Pr. 
(N.  Y.)  47;  McGovern  v.  Eldredge,  1 
Misc.  170,  20  N.  Y.  Supp.  654. 

59.  Miss. — Murphy  v.  Hutchinson,  47 
So.  666;  Ball  v.  Sledge,  82  Miss.  747, 
35  So.  214.  N.  Y.— Gardner  v.  Smith, 
2  Civ.  Proc.  420.  Tex.— Powell  v.  Hill 
(Tex.  Civ.  App.),  152  S.  W.  181. 

But  see  Pearce  v.  Kenfro  Bros.,  68 
Ga.  194,  holding  that  the  failure  of  the 


justice  to  send  up  the  judgment  ren- 
dered by  him  is  no  reason  for  dismiss- 
ing the  appeal. 

[a]  When  judgment  is  on  confes- 
sion, a  formal  entry  of  the  confession 
need  not  be  shown;  a  recital  that  "de- 
fendant confessed  judgment  for  costs 
awarded  against  him,"  sufficiently 
shows  the  confession.  Tyler  v.  Bax- 
ter, 29  Neb.  688,  46  N.  W.  153. 

60.  Georgia,  F.  &  A.  E.  Co.  v.  Penn 
Tobacco  Co.,  9  Ga.  App.  840,  72  S.  E. 
443;  Wilson  v.  Albright,  2  G.  Gr.  (Iowa) 
125. 

[a]  A  statement  of  a  judgment  re- 
citing that  "the  court  heard  the  evi- 
dence, and  considers  from  the  evidence 
and  contract  in  court  that  the  tender 
is  all  that  is  due  the  plaintiffs  and  so 
renders  judgment,"  sufficiently  shows 
a  judgment  on  which  an  appeal  may 
be  based.  Oklahoma  Vinegar  Co.  v. 
Kaupp,  136  Ala.  629,  33  So.  868. 

61.  Vandoren  v.  Vandoren,  10  N,  J. 
L.  286;  Shove  v.  Eaynor,  3  Denio  (N. 
Y.)  77. 

62.  Griswold  v.  Burroughs,  60  Hun 
558,  15  N.  Y.  Supp.  314. 

63.  Smith  v.  Bank  of  Higden,  115 
Ark.  216,  170  S.  W.  1008. 

64.  Ala.— Gunn  v.  Howell,  27  Ala. 
663,  62  Am.  Dec.  785.  Kan.— Bradley 
V.  Byerley,  3  Kan.  App.  357,  42  Pac. 
930.  Mo. — Stevenson  v.  Standard  Add- 
ing Mach.  Co.,  150  Mo.  App.  555,  131 
S.  W.  162.  Vt.— Johnson  v.  Plimpton, 
30  Vt.  420. 
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(G.)  Proceedings  for  Appeal.  —  The  record  must  show  that  an  appeal 
has  been  taken,'''*  or  was  granted  in  compliance  with  the  laws."*'  The 
filing  of  the  affidavit  for  appeal,"  and  the  order  granting  the  appeaP^ 
must  be  shown.  It  nmst  also  appear  from  the  record  that  an  appeal 
bond  or  pauper's  affidavit  in  lieu  thereof  was  filed,*'^  and  the  bond 
itself  must  be  contained  in  the  record  on  appeal,^"    The  notice  of  ap- 


65.  Gunter  f.  Mason,  125  Ala.  644, 
27  So.  84;?;  Nolan  v.  Board  of  Commrs. 
of  Ellis  County,  10  Kan.  App.  579,  63 
Pac.  657. 

[a]  Date  of  Taking  Appeal. — When 
the  record  shows  by  satisfactory  evi- 
dence and  also  by  the  filing  and  ap- 
proval of  the  appeal  bond  that  the  ap- 
peal was  taken  on  the  day  of  entering 
judgment,  a  transcript  is  not  defective 
because  it  fails  in  terms  to  state  when 
the  appeal  was  taken.  Hughes  v. 
Glover,  53  111.  App.  141. 

[b]  When  both  parties  appeal,  and 
the  appeals  are  not  taken  at  the  same 
time,  it  will  only  be  necessary  in  order 
to  complete  the  transcript  for  the  jus- 
tice to  add  the  entry  relating  to  the 
second  appeal  and  file  the  appeal  bond. 
Montmorency  Gravel  Eoad  Co.  v.  Stock- 
ton, 43  Ind.  328. 

66.  Petz  f.  Hoffman,  149  Mo.  App. 
153,  130  S.  W.  98;  Moulder  v.  Ander- 
son, 63  Mo.  App.  34,  39;  Kelm  v.  Hunk- 
ler,  49  Mo.  App.  664;  Devore  v.  Staeck- 
ler,  49  Mo.  App.  547.  But  see  McAlis- 
ter  I".  Eobins,  100  Ark.  540,  140  S.  W. 
732,  Ann.  Cas.   1913C,   728. 

[a]  A  statement  in  the  transcript 
"appeal  prayed  and  granted,  affidavit 
and  bond  filed,"  sufficiently  shows  the 
granting  of  the  appeal.  Pryor  r.  Wil- 
liams' Exr.,  7  Ark.  295. 

[b]  Where  the  bond  and  affidavit 
have  been  filed  as  provided  by  law  and 
the  justice  returns  the  appeal,  the  fail- 
ure to  show  the  entry  of  the  allow- 
ance of  the  appeal  will  not  affect  the 
jurisdiction  of  the  appellate  court.  Cur- 
tis f.  Tyler,  90  Mo.  App.  345. 

[c]  The  transcript  need  not  snow 
that  an  appeal  was  praved  for.  Lit- 
tell  f.  Bradford,  8  Blackf.   (Ind.)    185. 

67.  Devore  v.  Staeckler,  49  Mo.  App. 
547;  Anonymous,  6  N.  J.  L.  230. 

[a]  Affidavit  of  appeal  must  ac- 
company the  transcript.  Pettus  v.  Pat- 
terson, 47  Miss.  228. 

[b]  A  recital  in  tlie  return  of  the 
justice  that  the  "affidavit  .  .  .  here- 
with returned  were  delivered  to,"  etc., 
is  sufficient   to  show  that  an  affidavit 
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for  appeal  was  filed.  If  the  affidavit 
be  lost  it  may  be  supplied  as  provided 
for  in  the  statute  for  the  restoration 
of  lost  records.  Hyman  v.  Kadrovach, 
180  Mich.  370,  147  N.  W.  495. 

[c]  Returning  a  part  of  the  affidavit 
for  appeal  is  not  sufficient.  Belshaw  v. 
Colie,  3  Code  Eep.  (N.  Y.)  184. 

68.  State  f.  Machen,  112  La,  556,  36 
So.  589. 

69.  Ark. — Merrill  &  Bro.  v.  Manees, 
19  Ark.  647.  Miss'.— Ball  v.  Sledge,  82 
Miss.  747,  35  So.  214.  Mo.— City  of 
Caruthersville  v.  Barnett,  149  Mo.  App. 
162,  129  S.  W.  1070;  Devore  v.  Staeck- 
ler, 49  Mo.  App.  547.  Tex. — Powell  f. 
Hill  (Tex.  Civ.  App.),  152  S.  W.  181; 
St.  Louis,  S.  W.  Ry.  Co.  v.  Warren 
Bros.  (Tex.  Civ.  App.),  109  S.  W.  1144; 
Harris  v.  Robinson,  49  Tex.  Civ.  App. 
437,   109   S.   W.   400;   Maley  v.  Mundy, 

47  Tex.  Civ.  App.  630,  107  S.  W.  905; 
Royal  Fraternal  Union  v.  Bedford  (Tex. 
Civ.  App.),  105  S.  W.  523;  McCarthy 
r.  North  Texas  Loan  Co.  (Tex.  Civ. 
App.),   101   S.   W.   267. 

But  see  Pearce  v.  Renfro  Bros.,  68 
Ga.   194. 

[a]  When  the  Indorsement  on  the 
bond  shows  it  was  approved  and  filed 
by  the  justice,  the  transcript  need  not 
show  these  facts.  Stitt  v.  Barefoot,  2 
Wills.   Civ.   Cas.    (Tex.),   §791. 

[b]  Delivery. — The  certified  copy  of 
the  docket  must  not  only  show  that 
an  undertaking  was  given  within  the 
required  time,  but  must  also  show  thai 
it  was  delivered  to  the  justice  for  the 
purpose  of  the  appeal.  Caster  v.  Scheu- 
neman,  74  Neb.  243,  104  N.  W.  152. 

As  to  bond  or  undertaking  on  appeal, 
see  supra,  IV,  B,  6,  e. 

70.  111.— Campbell  v.  Quinlan,  4  111. 
288.  Me.— Walker  v.  Goding,  103  Me. 
400,  69  Atl.  621;  Stetson  v.  Corinna,  44 
Me.  29.  Miss. — Humphreys  v.  McFar- 
land,  48  So.  182;   .Johnson  r.  Marshall, 

48  So.  182;  Murphy  v.  Hutchinson,  47 
So.  666;  Pettus  r.  Patterson,  47  Miss. 
228.  Tex.— Bonner  r.  Legg,  46  Tex. 
Civ.  App.  176,  101  S.  W.  839;  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Pettigrew,  16  Tex. 
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peal  is  sometimes  required  to  be  transmitted  to  the  appellate  court/^ 
with  proof  of  service  thereof.''^ 

(IV.)  Filing. —  (A.)  Generally.  — When  the  statute  provides  for  the 
filing  of  the  transcript  by  the  clerk  on  payment  of  costs,  the  mere  de- 
posit of  the  transcript  with  the  clerk  without  payment  of  costs,  is  not 
a  filing  thereof,  unless  by  either  word  or  act  the  payment  of  the  fees 
is  waived,^^ 

When  notice  of  filing  the  transcript  is  necessary,  and  the  time  for 
giving  notice  is  statutory,  failure  to  give  notice  within  the  time  re- 
quired is  ground  for  dismissing  the  appeal.^* 

(B.)  Time  for.  —  The  statutes  usually  prescribe  the  time  within 
which  the  transcript  or  return  must  be  filed, ^^  and  the  penalty  for 


Ct.  Eep.  986,  97  S.  W.  338;  Stitt  v. 
Barefoot,  2  Wills.  Civ.  Cas.,  §791; 
Trial  v.  Lepori,  1  White  &  W.  Civ.  Cas., 
§1272. 

See  also  Lazarus  v.  Martling,  73  N. 
J.  L.  84,  62  Atl.  188;  Bergman  v.  Marge- 
son,  21  S.  D.  1,  139  N.  W.  374. 

[a]  Defect  May  Be  Supplied. — The 
appellate  court  may  and  unless  good 
cause  be  shown  to  the  contrary,  will 
grant  leave  to  supply  the  deficiency. 
Walker  v.  Coding,  103  Me.  400,  69  Atl. 
621;  Stetson  v.  Corinna,  44  Me.  29.  See 
also  infra,  IV,  B,  11,  b,   (VI). 

[b]  A  certified  copy  is  sufficient 
under  some  statutes,  but  sending  up 
the  original  undertaking  instead  of  a 
certified  copy  is  an  immaterial  factor, 
this  being  substantial  compliance  with 
the  statute.  Job  v.  Harlan,  13  Ohio 
St.  485. 

71.  Bergman  f.  Margeson,  31  S.  D. 
1,  139  N.  W.  374;  Minneapolis  Thresh- 
ing Mach.  Co.  V.  Skau,  10  S.  D.  636, 
75  N.  W.  199;  State  ex  rel.  Snell  v. 
Third  Judicial  Dist.  Court,  36  Utah 
267,  103  Pac.  261.  Contra,  Lazarus  v. 
Martling,  73   N.  J.  L.  84,  62   Atl.   188. 

As  to  notice  of  appeal,  see  supra,  IV, 
B,  6,  c,  (II). 

72.  State  ex  rel.  Snell  v.  Third  Judi- 
cial Dist.  Court,  36  Utah  267,  103  Pac. 
261. 

[a]  The  person  making  the  service 
need  not  be  stated.  Miltimore  v.  Hoff- 
man, 125  Wis.  558,  104  N.  W.  841. 

[b]  When  no  proof  of  service  is 
transmitted  with  the  notice,  the  prima 
facie  presumption  is  that  notice  has 
not  been  served,  and  when  objection 
is  made,  the  burden  of  showing  service 
rests  upon  appellant.  If  no  offer  of 
proof  be  made  the  appeal  should  be  dis- 
missed. Minneapolis  Threshing  Mach. 
Co.  r.  Skau,  10  S.  D.  636,  75  N.  W.  199. 


[c]  Conclusiveness. — The  statement 
in  the  return  that  the  notice  of  appeal 
was  duly  served  and  filed  is  not  con- 
clusive but  may  be  qualified  by  the 
papers  returned  by  the  justice.  Larra- 
bee  V.  Morrison,  15  Minn.  196. 

73.  Mitchell  Fruit  &  G.  Co.  v.  Nich- 
oll,  35  S.  D.  160,  151  N.  W.  279. 

74.  Eobitaille  v.  Furguson,  4  Kan, 
556. 

[a]  In  Kansas  the  supreme  court 
providing  for  dismissal  of  the  appeal 
when  notice  of  filing  of  the  transcript 
is  not  given,  does  not  conflict  with 
the  statute  regarding  appeals.  Cole- 
man V.  Newby,  7  Kan.  82. 

Grounds  for  dismissal  of  appeal,  see 
generally  infra,  IV,  B,   12,  b,   (I). 

75.  See  the  statutes  and  the  follow- 
ing: Alaska. — Markusou  v.  Clark,  4 
Alaska  606,  within  twenty  days  after 
allowance  of  the  appeal.  Ark. — Polk 
V.  Sparks,  115  Ark.  457,  171  S.  W.  866 
(on  or  before  the  first  day  of  the  next 
circuit  court  term);  Hart  v.  Lequieu, 
110  Ark.  284,  161  S.  W.  201.  Cal. 
Budd  V.  Superior  Court  of  Los  Angeles 
County,  14  Cal.  App.  256,  111  Pac.  628, 
sureties  must-  first  justify.  Colo. — Hall 
r.  Jones,  45  Colo.  228,  100  Pac.  418; 
Town  of  Del  Norte  v.  Weiss,  38  Colo. 
269,  88  Pac.  581.  Del.— Commonwealth 
Beneficial  Assn.  v.  Trusty,  1  Boyce 
(Del.)  64,  74  Atl.  559.  ill.— Gebke  v. 
Wilson,  168  111.  App.  341.  Ind.  Ter. 
Brown  v.  Gorman,  7  Ind.  Ter.  746,  104 
S.  W.  1163.  la.— Fisher  v.  Harber,  10 
Iowa  293;  Coon  v.  Matthews,  10  Iowa 
290.  La.— Abraham  v.  Wallenberg,  130 
La.  1096,  1106,  58  So.  895,  on  or  before 
the  return  dav.  Compare  State  r.  Todd, 
104  La.  241,  28  So.  886.  Mo.— Steven- 
son V.  Standard  Adding  Mach.  Co.,  150 
Mo.  App.  555,  131  S.  W.  162  (within 
six  days  after  the  appeal  is  allowed) ; 
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non-compliance/^  In  some  jurisdictions,  these  statutes  are  man- 
datory/^ and  the  filing  of  the  transcript  within  the  time  prescribed 
is  a  jurisdictional  requirement.^^  In  most  jurisdictions,  however,  the 
statutes  are  directory,'^  and  the  appeal  will  not  be  dismissed  when  no 
prejudice  resulted  to  the  adverse  party  because  of  the  failure  to  tile 
the  transcript  within  the  required  time.^°     Nor  will  the  appellant's 


Eobinson   v.  Walker,  45  Mo.   117;   Ber- 
nicker  v.  Miller,   37  Mo.  498;   Haist   v. 
City    of    Jolict,   24    Mo.    24;    Young   v. 
School   District,   119  Mo.   App.   108,   95 
S.  W.  947;  Warner  r.  Donahue,  99  Mo. 
App.  37,  72  S.  W.  492;  Holman  v.  Hogg, 
83    Mo.    App.    370,    special    rules    apply 
iu  forcible  entry  and  detainer  proceed- 
ings.     Mont. — Meyer    v.     Gregans,     20 
Mont.  450,  52  Pacl!  83,  within  ten  days 
after  filing  of  bond.     Neb. — Cooper  v. 
Hickman,  93   Neb.  731,  141  N.  W.  824 
(within   thirty    davs   after   judgment); 
Lincoln  Brick  &  Tile  Wks.  v.  Hall,  27 
Neb.  874,  44  N.  W.  45;  Johnson  v.  Van 
Cleve,    23    Neb.    559,    37    N.     W.     320; 
Union  Pac.  R.  Co.  v.  Marston,  22  Neb. 
721,    36    N.    W.    153;     Monell    v.     Ter- 
williger,    8    Neb.    360,    1    N.     W.     246; 
Eoesink  v.  Barnett,  8  Neb.  146.     N.  Y. 
Van  Slyke  v.  Disbrow,  64  Misc.  1,  117 
N.  Y.  Supp.  620   (after  ten  and  within 
thirty    days    from    the    service    of    the 
notice   of  appeal);   Lazarus  v.  Ludwig, 
17    Misc.   365,    40    N.    Y.   Supp.    63,    25 
Civ.    Proc.    342,    26    Civ.    Proc.    60,    74 
N.     Y.     St.     853.      N.     C— Tedder    v. 
Deaton,  167   N.   C.  479,  83  S.   E.   616; 
Love  V.  Huffines,  151  N.  C.  378,  66  S. 
E.   304,   within   ten   days   after   service 
of  notice  of  appeal.     Ohio. — Eea  v.  Mc- 
Colloch,  2  Ohio  Dec.  169.    Okla.— Swope 
r.    Smith,    1    Okla.    283,    33    Pac.    504. 
Ore. — Eareckson  v.   Chandler,    64    Ore. 
126,  129  Pac.  491;  Hager  v.  Knapp,  45 
Ore.    512,    78    Pac.    671    (within    thirty 
days  after  the   allowance   of    the    ap- 
peal);  .Jacobs  f.  Oren,  30  Ore.  593,  48 
Pac.  431;   Hughes   v.   Clemens,   28   Ore. 
440,  42  Pac.  617.    Pa.— Newton  v.  Hag- 
german,    1    Browne    94.      S.    D. — Berg- 
m^an  v.  Margeson,  31  S.  D.  1,  139  N.  W. 
374    (within   five   davs  after   appeal   is 
perfected);    McLaughlin   v.   Michel     14 
S.  D.  189,  84  N.  W.  777.    Tenn.— Louis- 
ville &  N.  R.  Co.  V.  Havnes,  114  Tenn 
426,   85   S.  W.  403    (at  'least  five   days 
before    circuit    court    term);    Pierce   r 
Pierce.  4  Sneed  77.     Tex.— Caricker  r. 
Dill  (Tex.  Civ.  App.),  140  S.  W.  843  (on 
or    before    first    day    of    next    succeed- 
ing term  of  county  court);  Tedford  v. 
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Shell,  45  Tex.  Civ.  App.  468,  100  S  W. 
970;  Citizens'  Ry.  Co.  v.  Madden,  15 
Tex.  Civ.  App.  409,  39  S.  W.  323.  Wis 
Allard  r.  Smith,  97  Wis.  534,  73  N.  W. 
50,  within  thirty  davs  after  appeal  per- 
fected. 

[a]  If  the  justice  dies  after  the  ap- 
peal is  taken  and  before  the  record  is 
sent  up  it  may  be  filed  by  his  suc- 
cessor, and  in  such  cases  the  record  is 
filed  in  time  when  sent  up  to  the  next 
term  of  court  after  the  successor  has 
qualified.  Brennan  v.  Straas,  85  Miss 
341,  344,  37  So.  956. 

[b]  Where  Last  Day  Falls  on  Sun- 
day.—When  the  statute  requires  the 
transcript  to  be  filed  within  a  specified 
number  of  days  and  the  last  day  falls 
on  Sunday,  a  filing  thereof  on  the  foP- 
lowmg  day  is  not  in  time.  McLees  v 
Morrison,  29  Ohio  St.  155.  But  see 
Redus  V.  Green,  6  Ohio  Dec.  10.34. 

76.  See  the  statute  and  Pa.— Tal- 
bert  v.  Williams,  1  Browne  160.  S.  D. 
Edminster  v.  Rathbun,  3  S.  D  129  52 
N.  W  263.  Tex.— Bradway  v.  Clipper, 
1  White  &  W.  Civ.  Cas.,  §306. 

[a]  A  court  rule  may  be  established 
and  enforced  fixing  a  penalty  for  fail- 
ure to  perfect  the  appeal.  McKay  v 
Superior  Court,  86  Cal.  431,  25  Pac.  10. 

77.  Carter  v.  Monastes,  19  Ore.  538. 
25  Pac.  29.  ' 

-.oJ^V  S^^^^  ^'-  Sawyer,  85  Neb.  235, 
122  N.  W.  980;  Kaumagraph  Co.  f.  This- 
sen  Silk  Co.,  42  Pa.  Super.  110.  But 
see  Roesink  v.  Barnett,  8  Neb    146 

79.  S.  D.— Mitchell  Fruit  &  G*.  Co. 
r.  Nicholl,  35  S.  D.  160,  151  N.  W.  279- 
Bergman  r.  Margeson,  31  S.  D.  1,  139 
N.  W.  374;  McLaughlin  v.  Michel,  14 
S.  D.  189,  84  N.  W.  777.  See  Range 
V.  Brooks,  26  S.  D.  433,  128  N.  W. 
593.  Wis. — Norden  v.  Jones,  33  Wis. 
600,  14  Am.  Rep.  782;  Demming  v. 
Weston,  15  Wis.  236.  Wyo.— Goodrich 
V.  Peterson,   12  Wyo.  214,  74  Pac.  497. 

80.  Ga. — National  Furniture  Co.  v. 
Edwards,  105  Ga.  240,  31  S.  E.  161. 
Idaho.— Perkins  r.  Bridge,  10  Idaho 
'J9.  77  Pac.  329.  N.  J.— Ferguson  v. 
Kays,  21  N.  J.  L.  431;  State  v.  Judges 


JUSTICES  OF  THE  PEACE 


285 


rights  be  prejudiced  when  the.  failure  to  file  the  papers  in  the  ap- 
pellate court  within  the  required  time  was  due  to  the  mistake,  ob- 
jections, or  neglect  of  the  justice, ^^  or  because  of  the  delay  of  ap- 
pellee.^- But  where  the  appellant  is  charged  with  the  duty  of  filing 
the  transcript,  he  is  not  relieved  from  the  duty  of  filing  same  within 
the  statutory  period,  because  of  the  neglect  of  someone  else.*^  "Where 
the  transcript  has  not  been  filed  within  the  time  prescribed  by  statute, 
the  appellee  may  file  it  for  the  purpose  of  moving  for  the  dismissal  of 
the  appeal.^* 

(V.)  Compelling  Return.  — When  all  prior  proceedings  have  been 
properly  taken  and  the  justice  fails  to  make  his  return,  the  ap- 
pellate court  may  by  order  require  him  to  to  file  the  transcript.^^     So 


of  Bergen  Common  Pleas,  3  N.  J.  L. 
541.  N.  Y.—Ex  parte  Kellogg,  3  Cow. 
372.     N.  C— Lamon  v.  Gilchrist,  12  N. 

C.  176. 

Grounds  for  dismissal  of  appeal,  see 
infra,  IV,  B,  12,  b,  (I). 

Waiver  of  failure  to  file  transcript 
within  required  time,  see  infra,  IV,  B, 
11,  b,  (Vll). 

81.  Ala. — Larcher  v.  Scott,  2  Ala. 
40.  Ga.— Tidwell  v.  Dunbar,  136  Ga. 
447,  71  S.  E.  872;  Eobison  v.  Medlock, 
59  Ga.  598;  Cannon  v.  Sheffield,  59  Ga. 
103.  111.— Little  V.  Smith,  5  111.  400; 
Natenberg  v.  Solak,  174  111.  App.  443. 
Compare  Campbell  v.  Quinlan,  4  111.  288. 
Ind. — Gumberts  v.  Adams  Express  Co., 
28  Ind.  181;  Lacy  v.  Fairman,  7  Blaekf. 
558.  la.— Whitcomb  v.  Holloway,  4  G. 
jrr.  311.  Kan. — Anderson  v.  Haslett,  81 
Kan.  532,  106  Pac.  296;  St.  Louis  L.  & 

D.  R.  R.  Co.  V.  Wilder,  17  Kan.  239. 
La. — Abraham  v.  Wallenberg,  130  La. 
1096,  1106,  58  So.  895.  But  see  State 
V.  Todd,  104  La.  241,  28  So.  886.  Mich. 
Stephenson  v.  Kent  Circuit  Judge,  44 
Mich.  162,  6  N.  W.  217.  Mont.— Bush 
f.  Baker,  46  Mont.  535,  129  Pac.  550. 
Neb. — Bree  Bros.  r.  Firestine,  84  Neb. 
126,  120  N.  W.  935.  N.  J.— Ferguson 
V.  Kays,  21  N.  J.  L.  431.  N.  C— La- 
mon V.  Gilchrist,  12  N.  C.  176.  N.  D. 
Haesslv  v.  Thate,  16  N.  D.  403,  114 
N.  W.  311;  De  Foe  v.  Zenith  Coal  Co., 
14  N.  D.  236,  103  N.  W.  747.  S.  D. 
Range  v.  Brooks,  26  S.  D.  433,  128  N. 
W.  593.  Tex.— Tevebaugh  v.  Smith 
Land  Co.  (Tex.  Civ.  App.),  146  S.  W. 
647;  Clark  v.  Harris,  61  Tex.  Civ.  App. 
56,  129  S.  W.  202;  Tedford  v.  Shell, 
45  Tex.  Civ.  App.  468,  100  S.  W.  970. 

See  also  iJifra,  IV,  B,  11,  c,  (I). 

82.  Jerman  v.  GuUedge,  129  N.  C. 
242,  39  S.  E.  835. 

83.  Axk.— Hughes  v.  Wheat,  32  Ark. 


292;  McGehee  v.  Carroll,  31  Ark.  550; 
Smith  r.  Allen,  31  Ark.  268.  Ind.  Ter. 
Brown  v.  Gorman,  7  Ind.  Ter.  746,  104 
S.  W.  1163.  Neb.— Union  Pacific  Ry. 
Co.  V.  Marston,  22  Neb.  721,  36  N.  W. 
153.  See  Gifford  v.  Republican  Valley 
&  K.  R.  Co.,  20  Neb.  538,  31  N.  W. 
11.  Pa. — Sherwood  v.  McKinney,  5 
Whart.  435;  Houk  v.  Knop,  2  Watts 
72.  See  Wardell  v.  Weidner,  2  Com. 
PI.  238. 

[a]  When  appellant's  counsel  takes 
the  papers  from  the  magistrate's  office 
and  retains  them  until  it  is  too  late 
to  file  them  in  the  superior  court  with- 
in the  time  required  by  law,  the  appeal 
will  be  dismissed.  Washington  v.  Mar- 
crum,  106  Ga.  300,  31  S.  E.  779. 

84.  Hart  v.  Lequieu,  110  Ark.  284, 
161  S.  W.  201;  Bates  v.  Mitchell,  96 
Ark.  555,  132  S.  W.  917;  Garden  v. 
Bailey,  87  Ark.  230,  112  S.  W.  743; 
Wilson  V.  Starks,  48  Ark.  73,  2  S.  W. 
346;  Louisville  &  N.  R.  Co.  v.  Haynes, 
114  Tenn.  426,  85  S.  W.  403. 

[a]  Judgment  on  Failure  To  File 
Transcript. — When  the  transcript  is  not 
filed  in  time,  the  prevailing  party  be- 
low may  have  the  same  judgment  en- 
tered as  was  entered  by  the  justice,  and 
the  application  for  such  relief  need  not 
be  made  at  the  same  term  at  which  ap- 
pellant defaults.  Wilson  v.  Wilson,  23 
Neb.   455,   36   N.   W.   661. 

85.  Cal.— Sherman  v.  Rolberg,  9  CaL 
17.  Miss.— Redus  r.  Gamble,  85  Miss. 
165,  37  So.  1010.  Mo.— Missouri  Auto 
Specialty  Co.  v.  Figgijis,  188  Mo.  App. 
088,  176  S.  W.  471;  City  of  Caruthers- 
ville  r.  Barnett,  149  Mo.  App.  162,  129 
S.  W.  1070.  N.  Y.— People  ex  rel  Deck- 
er V.  Lynde,  8  Cow.  133;  King  v.  Nor- 
ton, 36  Misc.  53,  72  N.  Y.  Supp.  591. 
N.  C. — McKenzie  v.  Davidson  County 
Dev.  Co.,  151  N.  C.  276,  65  S.  E.  1003, 
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nlsn  it  may  compel  him  to  file  papers  and  matters  improperly  omitted 
from  the  transcript  and  return  in  1he  first  instance.^®  An  application 
to  compel  the  justice  to  file  his  return  must  sometimes  be  made  when 
the-  justice  has  failed  or  neglected  to  do  so,  in  order  to  avoid  a  dis- 
missal of  the  appeal." 

The  application  should  not  be  made  until  after  the  expiration  of  the 
time  for  making  the  return.^^ 

(VI.)  Amendments  to  Record  or  Transcript,—  (A.)  Generally. —  Deficien- 
cies and  irregularities  in  the  transcript  may  be  cured  by  amendment.^® 


nttachmont  may  issue  to  compel  justice 
to  make  his  return.  N.  D. — Haessly 
r.  Thate,  16  N.  D.  403,  114  N.  W.  311; 
De  Foe  v.  Zenith  Coal  Co.,  14  N.  D. 
236,  103  N.  W.  747.  S.  D.— Bergman 
r.  Margeson,  31  S.  D.  1,  139  N.  W. 
374;  McLaughlin  v.  Michel,  14  S.  D. 
189,  84  N.  W.  777,  penalty  for  failure 
to  file  may  be  imposed  on  justice.  Tex. 
Trapp  V.  Frizzell  (Tex.  Civ.  App.),  98 
S.  W.  947;  Jones  v.  Spann,  3  Wills. 
Civ.   Cas.,   §283. 

See  also  McGhee  v  Grady,  12  Lea 
(Tenn.)   89. 

[a]  The  appellate  court  possesses  in- 
herent power  to  make  such  orders.  Al- 
l.'ird  V.  Smith,  120  Wis.  22,  97  N.  W. 
510. 

[b]  Mandamus  will  lie  to  compel 
the  justice  to  file  the  transcript.  Cal. 
People  V.  Harris,  9  Cal.  571.  Mich. 
Stevenson  v.  Kent  Circuit  Judge,  44 
Mich.  162,  6  N.  W.  217.  Mont.— Bush 
r.  Baker,  46  Mont.  535,  129  Pac.  550. 
N,  Y. — People  ex  rel.  Decker  v.  Lynde, 
8  Cow.  133.  Tex— Trapp  v.  Frizzell 
(Tex.  Civ.  App.),  98  S.  W.  947.  See 
generally  the  title  "Mandamus." 

[c]  Unless  fees  are  paid  the  justice 
cannot  be  compelled  to  make  a  return. 
The  appellate  court  has  jurisdiction  to 
inquire  into  the  facts  and  ascertain 
whether  the  fees  and  costs  have  been 
paid  and  if  so  to  compel  a  return. 
People  v.  Circuit  Judge,  29  Mich.  487. 

[d]  Tender  of  Fees. — On  an  applica- 
tion to  compel  a  return  the  papers  must 
show  affirmatively  that  the  justice  wag 
tendered  the  full  legal  fees.  Allard  v. 
Smith,  97  Wis.  534,  73  N.  W.  50. 

86.  Burgess  v.  Superior  Court,  72 
Cal.  xxi,  13  Pac.  166;  Tompkins  v. 
Superior  Court  of  San  Bernardino  Coun- 
ty, 24  Cal.  App.  656,  142  Pac.  96;  Little 
V.  Smith,  5  111.  400. 

87.  Gordon  v.  Scott,  15  Mo.  249; 
Young  V.  School  District  No.  3,  119 
Mo.  App.  108,  95  S.  W.  947;  AHard  v. 
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Smith,  120  Wis.  22,  97  N.  W.  510.  See 
also  Little  r.  Smith,  5  111.  400;  Naten- 
berg  V.  Solak,  174  111.  App.  443;  Haess- 
ly V.  Thate,  16  N.  D.  403,  114  N.  W. 
311;  De  Foe  v.  Zenith  Coal  Co.,  14 
N.  D.  236,  103  N.  W.  747. 

[a]  The  proper  practice  is  to  call 
upon  the  justice,  upon  cause  shown  by 
affidavit,  to  state  the  facts.  People  v. 
Circuit  Judge,  29  Mich.  487. 
^  88.  Allard  v.  Smith,  97  Wis.  534,  73 
N.  W.  50,  though  the  justice  has  stated 
he  would  not  make  a  return. 

89.  Del.— Waters  v.  Kirby,  1  Houst. 
364,  amendment  of  certificate.  111. 
Rosenberg  v.  Pritzker,  156  111.  App.  463 
(error  in  date  of  certificate);  McNich- 
ols  V.  Hunt,  43  111.  App.  451,  defective 
certificate.  Ind. — Baker  v.  Chambers, 
IS  Ind.  222,  clerical  error  in  transcript. 
la. — Schaefer  v.  Whitman  &  Son,  146 
Iowa  64,  124  N.  W.  763;  Henry  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  127  Iowa  577, 
103  N.  W.  793;  First  Nat.  Bank  v. 
Bourdelais,  109  Iowa  497,  80  N.  W. 
553;  Lord  v.  Ellis,  9  Iowa  301;  Atwater 
v.  Woodward,  4  G.  Gr.  431.  Kan.— Wil- 
son V.  Paxton,  7  Kan.  App.  79,  52  Pac. 
911,  transcript  may  be  amended  so  as 
to  show  rendition  and  entry  of  judg- 
ment. Mich. — Maxwell  v.  Deens,  46 
Mich.  35,  8  N.  W.  561,  on  a  special  ap- 
peal, a  further  return  may  be  ordered. 
Minn.— Rahilly  v.  Lane,  15  Minn.  447. 
Mo. — Frick  Co.  v.  Marshall,  86  Mo.  App. 
463;  Hill  v.  Patterson,  34  Mo.  App. 
169.  Neb.— Summers  v.  Chisholm,  89 
Neb.  324,  131  N.  W.  610.  N.  J.— Camp 
r,  Martin,  12  N.  J.  L.  181;  Allen  v. 
Joice,  8  N.  J.  L.  135  (allowing  amend- 
ment showing  by  whom  appeal  was  de- 
manded and  when);  Thompson  v.  Sut- 
ton, 6  N.  J.  L,  220,  seal  may  be  affixed. 
N.  Y.— Mull  V.  Ingalls,  30  Misc.  80,  62 
N.  Y.  Supp.  830,  affirmed,  62  App.  Div. 
631,  71  N.  Y.  Supp.  1142.  See  Smith 
r.  Van  Brunt,  2  E.  D.  Smith  534;  Cape- 
well    r.    Ormsby,    2    E.    D.    Smith    180; 
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Even  jurisdictional  facts  may  be  supplied,^"  especially  when  the 
amended  return  is  filed  within  the  time  directed  for  returning  a  tran- 
script.®^ An  amendment  to  the  return  is  permitted  to  make  it  con- 
form to  the  facts  ;^^  but  an  amended  return,  which  will  contradict 


Belshaw  v.  Colie,  3  Code  Rep.  184;  Mc- 
Cafferty  v.  Kelly,  2  Sandf.  637,  3  Code 
Rep.  200.  N,  C— State  v.  Currie,  161 
N.  C,  275,  76  S.  E.  694;  Harper  r. 
Miller,  26  N.  C.  34.  Pa.— Bell  v.  Sny- 
der, 3  Del.  Co.  265.  Tenn.— Hall  v. 
Bewley,  11  Humph.  106  (amendment 
showing  entry  of  an  appeal) ;  Lawler 
V.  Howard,  Meigs  15.  W.  Va. — Gorrell 
V.  Willis,  48  W.  Va.  78,  46  S.  E.  139. 
Wis. — Miltimore  v.  Hoffman,  125  Wis. 
558,  104  N.  W.  841;  Evangelical  Luth- 
eran, etc.  Gemeinde  v.  Koehler,  59  Wis. 
650,  18  N.  W.  476.  Wyo.— Walton  v. 
Spinner,  15  Wyo.  297,  88  Pac.  650,  89 
Pac.  575. 

But  see  State  v.  Third  Judicial  Dist. 
Court,  36  Utah  267,  103  Pac.  261. 

[a]  Omission,  of  justice  to  sign  his 
name  to  the  return  may  be  corrected 
by  amendment,  even  during  the  trial 
or  after  judgment.  Hawks  v.  Hall,  139 
N.  C.  176,  51  S.  E.  857. 

[b]  A  record  which  is  properly 
signed  but  not  certified  to  may  be 
amended.  N.  J. — Hockenburg  v.  Al- 
paugh,  34  N.  J.  L.  342.  Ohio.— Smith 
V.  Smith,  12  Ohio  Cir.  Ct.  528,  5  Ohio 
Cir.  Dec.  588.  But  see  Berne  v.  Brit- 
ton,  5  Ohio  Dec.  (Reprint)  487,  6  Am. 
L.  Rec.  263.  Tex. — Coates  &  Son  v. 
Bryan   (Tex.  Civ.  App.),  40  S.  W.  748. 

[e]  Absence  of  Revenue  Stamps. 
If  the  certificate  fail  to  have  attached 
the  required  stamps,  the  defect  may 
be  cured  by  attaching  them.  Strawser 
V.  Miller,  24  Ind.  401;  Teagarden  v. 
Garver,  24  Ind.  399. 

[d]  Showing  of  Incorrectness. — When 
there  is  nothing  to  show  that  the  tran- 
script filed  was  incorrect,  leave  to  file 
an  amended  transcript  will  be  refused. 
McCloskey  v.  O  'Hanlan,  35  Pa.  Super. 
95. 

[e]  Evidence  and  rulings  in  regard 
to  it  may  be  required  to  be  sent  up 
to  appellate  court.  Smith  v.  Johnston, 
30  How.  Pr.   (N.  Y.)   374. 

[f  ]  Facts  which  are  not  essential  to 
the  record  may  be  required  for  the  pur- 
pose of  correcting  any  irregularities  or 
imperfections  apparent  in  the  tran- 
script. Lazarus  v.  Martling,  73  N.  J. 
L.  84,  62  Atl.  188. 

90.     Ark.— Keath  v.  Berkley,  7  Ark. 


469.  Mich. — Moore  v.  Hanson,  75  Mich. 
564,  42  N.  W.  981,  upon  proper  applica- 
tion and  showing,  and  an  opportunity 
to  be  heard  on  the  motion.  Mo. — Dan- 
iel V.  Atkins,  66  Mo.  App.  342.  Wash. 
Knoff  V.  Puget  Sound  Co-op.  Colony,  1 
Wash.  57,  24  Pac.  27.  Wis.— Evangel- 
ical Lutheran,  etc.  Society  v.  Koehler, 
59  Wis.  650,  18  N.  W.  476,  amendment 
showing  by  whom  notice  of  appeal  was 
presented. 

[a]  Service  of  the  notice  of  appeal 
may  be  supplied  by  amendment.  Hills 
r.  Miles,  13  Wis.  625. 

[b]  Amended  Return  of  Service  Not 
Allowed. — The  appellate  court  cannot 
permit  an  amended  return  by  the  con- 
stable to  be  filed  for  the  first  time  in 
that  court,  even  though  its  purpose  be 
to  give  jurisdiction  to  the  justice  of 
the  peace  over  the  subject-matter  of 
the  controversy.  Rocheport  Bank  v. 
Doak,  75  Mo.  App.  332. 

91.  Smith  V.  Snodgrass,  4  G.  Gr. 
(Iowa)  282. 

92.  Miss.— Weddell  v.  Seal,  45  Miss. 
726.  Mo. — Rowe  v.  Schertz,  74  Mo. 
App.  602.  N.  Y.— Pitkin  v.  Clifford, 
118  App.  Div.  509,  103  N.  Y.  Supp. 
511.  N.  C. — People's  National  Bank  r. 
McArthur,  82  N.  C.  107;  Wolfe  v.  Davis. 
74  N.  C.  597.  Okla.— Western  Union 
Tel.  Co.  V.  Hollis,  28  Okla.  613,  115  Pac. 
774.  Ore. — Woods  r.  Oregon  Short  Line 
R.  Co.,  46  Ore.  514,  81  Pac.  235;  Barbre 
V.  Goodale,  28  Ore.  465,  38  Pac.  67,  43 
Pac.  378.  Pa. — Justice  v.  Meeker,  30 
Pa.  Super.  207;  Kearney  v.  Pennock, 
12  Pa.  Co.  Ct.  37,  2  Pa. 'Dist.  32. 

[a]  If  a  notice  of  appeal  be  in  fact 
filed  with  the  justice,  which  the  re- 
turn failed  to  show,  the  appellate  court 
may  by  order  direct  the  justice  to  make 
an  amended  return.  Looney  v.  Dro- 
meter,  69  Minn.  505,  72  N.  W.  797. 

[b]  When  the  justice  has  inadvert- 
ently omitted  a  portion  of  the  proceed- 
ings in  his  court,  or  fails  to  include 
or  mention  a  paper  filed  therein,  the 
district  court  may  in  the  furtherance 
of  justice  permit  the  transcript  to  be 
amended  or  the  missing  paper  supplied, 
and  it  would  be  error  to  refuse  such 
permission.  Summers  v.  Chisholm,  89 
Neb.  324,  131  N.  W.  610. 
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what  is  stated  in  a  previous  retnrn  will  not  be  permitted. ^^  Immate- 
rial errors  or  misreeitals  in  the  transcript  or  record  will  be  dis- 
regarded and  need  not  be  corrected  by  amendment.^* 

(B.)  Authority  To  Order  or  Maki:.  —  The  appellate  court,  as  an  in- 
cident to  and  in  aid  of  its  appellate  jurisdiction,  may  require  the 
justice  or  other  custodian  of  the  record  to  amend  the  record  or  sup- 
ply any  omission  therefrom."^  But  the  requiring  of  an  amendment 
rests  within  the  sound  discretion  of  the  court,^®  and  is  not  a  matter 
of  absolute  right.^^  The  appellate  court  itself  has  no  general  power 
to  make  amendments  to  the  transcript  ;^^  and  the  justice  can  only 
amend  his  transcript  relative  to  matters  required  by  the  order  of  the 
higher  court.'*''  The  parties  by  stipulation  cannot  amend  the  record.^ 
The  justice  of  the  peace  has  no  power,  in  some  jurisdictions,  to  amend 
the  record  without  an  order  of  the  appellate  court,^  but  in  others, 
the  proceedings  to  supply  any  defect  or  omission  in  the  record  must 


93.  Bennett  v.  Taylor,  70  Hun  51,  23 
N.  Y.  Supp.  1094,  53  N.  Y.  St.  504; 
Fitzgerald  v.  Fitzgerakl,  25  Hun  (N.  Y.) 
319;  Barber  v.  Stettheimer,  13  Hun 
(N.  Y.)   198. 

94.  Mo. — Stevenson  v.  Standard  Add- 
ing Maeh.  Co.,  150  Mo.  App.  555,  131 
S.  W.  162;  Nickey  v.  American  Hard- 
wood Lumb.  Co.,  75  Mo.  App.  54.  N.  Y. 
Tousley  v.  Mowers,  14  Misc.  125,  35  N. 
Y.  Supp.  855,  70  N.  Y.  St.  331.  Wis. 
Caughey  v.  Vance,  3  Chand.  308,  3  Pin. 
275. 

[a]  When  the  correct  date  of  entry 
of  judgment  clearly  appears  from  the 
other  papers  in  the  case,  a  clerical  mis- 
take as  to  such  date  in  the  return  need 
not  be  amended.  Olim  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  61  Iowa  250,  16  N. 
W.   124. 

95.  m.— Maxon  v.  Farley,  184  111. 
App.  198.  Minn. — State  v.  Christensen, 
21  Minn.  500.  N.  Y.— Doughty  v. 
Picott,  105  App.  Div.  339,  94  N.  Y. 
Supp.  43,  16  N.  Y.  Ann.  Cas.  442. 
N.  C— Beville  r.  Cox,  109  N.  C.  265, 
13  S.  E.  800.  Ore.— Yankey  V.  Law,  71 
Ore.  58,  142  Pac.  336;  Shaw  v.  Hemp- 
hill, 48  Ore.  371,  86  Pac.  373;  Woods 
r.  Oregon  Short  Line  R.  Co.,  46  Ore. 
514,  81  Pac.  235;  Hager  v.  Knapp,  45 
Ore.  512,  78  Pac.  671;  Jacobs  v.  Oren, 
30  Ore.  593,  48  Pac.  431.  Compare 
West  Coast  Lumb.  Co.  v.  Brady,  69  Ore. 
39,  137  Pac.  764.  Tex.— Brown  &  Co. 
V.  Grinnan,  2  Wills.  Civ.  Cas.,  §413. 

[a]  The  appellate  court  may  hold 
the  case  to  permit  the  amendment  of 
the  transcript.  Powell  v.  Hill  (Tex. 
Civ.  App.),  152  S.  W.   181. 

96.  Ore. — Hager  v.  Elnapp,  45  Ore, 
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512,  78  Pac.  671.  S.  C— Lynch  v.  Hey- 
ward,  56  S.  C.  562,  35  S.  E.  220.  Wis. 
Crate  v.  Pettepher,  112  Wis.  252,  87  N. 
W.  1104. 

See  also  2  Standard  Peoc.  380. 

97.  Crate  v.  Pettepher,  112  Wis.  252, 
87  N.  W.  1104. 

98.  Mont.— State  v.  O'Brien,  35 
Mont.  482,  90  Pac.  514,  10  Am.  &  Eng. 
Ann.  Cas.  1006.  Tex. — Landa  v.  Harris 
(Tex.  Civ.  App.),  40  S.  W.  551.  Wyo. 
Barnett  v.  Darrah,  16  Wyo.  476,  100 
Pac.  926.  See  Walton  v.  Spinner,  15 
Wyo.  297,  88  Pac.  650,  89  Pac.  575. 

But  see  Henry  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  127  Iowa  577,  103  N.  W. 
793;  People's  Nat.  Bank  v.  McArthur, 
82  N.   C.   107. 

[a]  A  clerical  error  may  be  cor- 
rected by  the  appellate  court  without 
sending  the  record  back  to  the  justice 
for  correction.  Grant  v.  Whorton,  28 
S.  D.  599,  134  N.  W.  803. 

99.  Curtis  v.  Tyler,  90  Mo.  App.  345. 
[a]     Specific  interrogatories  may  be 

submitted  to  the  justice.  Smith  v. 
Johnston,  30  How.  Pr.  (N.  Y.)   374. 

1.  Applebaum  v.  Goldman,  155  Mich. 
369,  121  N.  W.  288.  But  see  Beville 
V.   Cox,  109  N.  C.   265,  13  S.  E.  800. 

[a]  Effect  of  Stipulation. — The  stip- 
ulation, when  upon  the  record,  may  in 
some  cases  be  treated  as  an  admission. 
Applebaum  v.  Goldman,  155  Mich.  369, 
121  N.  W.  288. 

2.  Smith  v.  Chapman,  71  Mo.  217; 
Norton  v.  Porter,  63  Mo.  345;  Horton 
r.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  21 
Mo.  App.  147.  See  Ford  v.  Gray,  131 
Mo.  App.  240,  110  S.  W.  692. 
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be  taken  in  the  lower  court,-''  or,  at  least,  an  amendment  by  the  justice 
of  the  peace  is  proper,  and  will  be  permitted.'* 

The  failure  of  the  justice  to  send  up  with  the  transcript  a  paper 
that  was  tiled  with  him  does  not  prevent  his  sending  it  up  there- 
after,^ and  this  is  not  treated  as  an  amendment  of  the  record  ;•"  the  ap- 
pellate court  may  also  by  order  require  the  justice  to  send  up  any 
paper  used  on  the  trial  before  him,  that  has  not  been  returned.^  The 
successor  of  a  justice  may,  under  the  direction  of  the  appellate  court, 
supply  omissions  in  a  transcript  tiled  by  his  predecessor;^  or  he  may 
file  a  new  and  complete  transcript  from,  the  otficial  records  in  his 
possession.^ 

(C.)  Proceedings  for  Amendment.  — In  order  to  correct  and  supply 
defects  and  omissions  in  the  record  various  proceedings,  such  as  cer- 
tiorari, mandamus,  orders  or  rules  to  show  cause,  and  motions  for  dimi- 
nution of  the  record,  are  adopted. ^°  The  application  to  require  an  amend- 
ment to  the  transcript  or  record  or  requiring  the  justice  to  supply 
an  omission,  must,  as  a  rule,  be  based  on  affidavits,^^  the  proposed 
amendment  sought  being  set  out  in  the  afiidavit.^^  The  application 
may  be  made  by  either  party.^^ 


3.  Slate  V.  Third  Judicial  Dist. 
Court,  36  Utah  267,  103  Pac.  261. 

4.  la. — Cooper  v.  Woodrow,  3  Iowa 
189;  Atwater  v.  Woodward,  4  G.  Gr. 
431;  Cook  v.  United  States,  1  G.  Gr. 
39.  Mich. — Moore  v.  Hanson,  75  Mich. 
564,  42  N.  W.  981.  N.  Y.— Pitkin  v. 
Clifford,  118  App.  Div.  509,  103  N.  Y. 
Supp.  511.  Pa. — Cochran  v.  Parker,  6 
Serg.  &  E.  549.  Wis.— Crate  v.  Pette- 
pher,  112  Wis.  252,  87  N.  W.  1104; 
Norden  v.  Jones,  33  Wis.  600,  14  Am. 
Eep.  782. 

[a]  Clerical  errors  may  be  corrected 
by  the  justice.  Texas  &  Pac.  Ey.  Co. 
V.  Gill,  9  Tex.  Civ.  App.  139,  28  S.  W. 
911. 

5.  111.— Leiferman  v.  Osten,  167  III. 
93,  47  N.  E.  203,  39  L.  E.  A.  156.  Me. 
Walker  v.  Coding,  103  Me.  400,  69  Atl. 
621,  failure  to  return  recognizance  may 
be  supplied.  Mo. — Ford  v.  Gray,  131 
Mo.  App.  240,  110  S.  W.  692. 

6.  Ford  17.  Gray,  131  Mo.  App.  240, 
110  S.  W.  692. 

7.  Gebke  v.  Wilson,  168  111.  App. 
341. 

[a]  Omission  of  Exhibits. — When  it 
appears  from  the  record  that  the  jus- 
tice considered  certain  exhibits  in  evi- 
dence, copies  thereof  should  be  annexed 
to  the  return  and  a  reargument  of  the 
appeal  will  be  ordered  to  allow  the  re- 
turn to  be  amended.  Tenesei  f.  .So- 
cieta  Italiano  Abruzzo  Citro  Galbriele 
Eosetti,  23  Misc.  758,  50  N.  Y.  Supp. 
685. 


8.  St.  Louis  &  S.  F.  Ey.  Co.  v.  Hurst, 
52  Kan.  609,  35  Pac.  211. 

9.  St.  Louis  &  S.  F.  Ey.  Co.  v.  Hurst, 
52  Kan.  609,  35  Pac.  211. 

10.  Ark.— McAlister  v.  Eobins,  100 
Ark.  540,  140  S.  W.  732,  rule  or  at- 
tachment. D.  C— Fidelity  &  Deposit 
Co.  V.  Beck,  12  App.  Cas.  237.  Kan. 
Eeedy  v.  Gift,  2  Kan.  392,  by  suggest- 
ing diminution  of  record.  Ohio. — God- 
fredv.  Godfred,  30  Ohio  St.  53,  by  sug- 
gesting diminution  of  record.  Ore. 
Hager  v.  Knapp,  45  Ore.  512,  78  Pac. 
671.  Pa. — Justice  v.  Meeker,  30  Pa. 
Super.  207;  Leek  v.  Livingston  Manor 
Mfg.  Co.,  30  Pa.  Super.  377. 

11.  Ind.  Ter.— Fortune  v.  Wilburton, 
5  Ind.  Ter.  251,  82  S.  W.  738,  affirmed, 
142  Fed.  144,  73  C.  C.  A.  338,  4  L.  E. 
A.  (N.  S.)  782.  la.— Cook  v.  United 
States,  1  G.  Gr.  39.  Mich.— Scribner 
V.  Gay,  5  Mich.  511.  Mo.— State  v.  Or- 
rick,  106  Mo.  Ill,  17  S.  W.  176.  N.  Y. 
Lynsky  v.  Pendegrast,  2  E.  D.  Smith 
43.  Ore.— Hager  v.  Knapp,  45  Ore.  512, 
78  Pac.  671.  W.  Va.— Fisher  v.  Mc- 
Nulty,  30  W.  Va.  186,  3  S.  E.  593. 

See  also  Curry  v.  Woodward,  50  Ala. 
258. 

12.  Leonard  v.  Sunderlin,  3  Caines 
(N.  Y.)  136,  Golem.  &  C.  Cas.  480. 
But  see  Neal  v.  Henry,  Meigs  (Tenn.), 
17,  33  Am.  Dec.  125,  where  amendment 
showing  the  granting  of  the  appeal  was 
allowed,  based  on  recitals  in  the  ap- 
peal bond. 

13.  Brown  v.  Dutton,   38   Tex.    Civ. 
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Time  for  Making  Application.  —  Application  to  amend  must  be 
promptly  made  or  good  exoiise  shown  for  the  delay.^*  The  motion 
should  be  made  preliminary  to  the  trial, ^*  thoupjh  an  amendment  is 
sometimes  allowed  at  the  trial  :^^  and  an  amendment  in  matters  of  form 
may  be  made  even  after  judgment  in  the  appellate  court." 

(VII.)  Waiver  of  Transcript  or  Defects  Therein. —  In  some  jurisdictions, 
the  failure  to  file  a  transcript  as  required  by  law  may  be  waived  by 
failure  of  the  appellee  to  object. ^^  Ordinarily  it  constitutes  a  juris- 
dictional defect  which  cannot  be  waived,  however."  When  a  failure 
to  file  the  transcript  within  the  prescribed  time  does  not  constitute  a 
jurisdictional  defect,^"  the  error  will  be  waived  by  an  agreement  be- 
tween the  parties,^^  by  failure  to  make  a  timely  motion  for  dismissal,^^ 
by  a  general  appearance,^^  or  by  going  to  trial  without  objection.^* 
The  failure  of  the  justice  to  send  up  all  the  papers  with  the  tran-  J 
script  is  also  an  irregularity  which  may  be  waived.^*^  " 

Waiver  of  Defects.  —  When  a  defect  in  the  transcript  or  certificate 
thereto  is  an  informal  one,  failure  to  promptly  raise  the  question 
constitutes  a  waiver  of  it.^" 


App.   294,   85   S.  W.  454. 

[a]  Ex  parte  application  should  not 
be  entertained.  Moore  v.  Hanson,  75 
Mich.  564,  42  N.  W.  981. 

14.  la. — Atwater  v.  Woodward,  4  G. 
Gr.  431.  Tex.— Bonner  v.  Legg,  46  Tex. 
Civ.  App.  176,  101  S.  W.  839.  Wis. 
Crate  v.  Pettepher,  112  Wis.  252,  87 
N.  W.  1104. 

See  also  Moore  v.  Hanson,  75  Mich. 
564,  42  N.  W.  981. 

[a]  Although  a  motion  to  dismiss 
the  action  is  pending,  an  application  to 
amend  may  be  granted.  Boiles  v. 
Barnes,  4  Blackf.  (Ind.)  176. 

[b]  After  joinder  in  error  an  amend- 
ment will  not  be  allowed  when  the  jus- 
tice files  an  affidavit  contradicting  the 
existence  of  the  fact  in  which  the 
amendment  is  requested.  Knapp  v. 
Onderdonk,  2  Gaines  (N.  Y.)  383, 
Golem.  &  G.  Gas.  426. 

15.  Missouri,    K.    &    T.    Ey.    Co.    v. 
Hamilton    (Tex.  Civ.  App.),   108  S.  "W 
1002.    But  see  Hawks  v.  Hall,  139  N.  C. 
176,  51  S.  E.  857. 

16.  Hill  V.  Patterson,  34  Mo.  App. 
169. 

17.  Clark  v.  Barnes,  7  Iowa  6;  Hill 
V.  Patterson,  34  Mo.  App.  169.  But 
see  Watts  v.  Hill,  7  Ark.  203;  Warren 
V.  Campbell,  14  N.  Y.  Supp.  165,  37 
N.  Y.  St.  762. 

18.  Cromwell   v.  Baty,  43   Ind.   357. 

19.  See  Demilly  v.  Grosrenaud,  201 
m.  272,  66  N.  E.  234;  Huston  r.  Wright, 
158  111.  App.  284,  and  supra,  IV,  B,  11, 
b,  (I). 
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20.  Time  for  filing    transcript,    see 

supra,  IV,  B,  11,  b,   (IV),   (B). 

21.  Humble  v.  Williams,  4  Blackf. 
(Ind.)   473. 

22.  Steven  v.  Nebraska  &  I.  Ins.  Co., 
29  Neb.  187,  45  N.  W.  284;  Bergman 
r.  Margeson,  31  S.  D.  1,  139  N.  W. 
374.  But  see  Gulf,  G.  &  S.  F.  Ey.  Co. 
V.  Lynch  (Tex.  App.),  17  S.  W.  144; 
King  f.  Lacy,  4  Wills.  Civ.  Gas.,  §255, 
17  S.  W.  143. 

Failure  to  file  transcript  within  re- 
quired time  as  ground  for  dismissal, 
see  infra,  IV,  B,  12,  b,  (I),  (A)  and 
(B). 

23.  Wilson  v.  Starks,  48  Ark.  73,  2 
S.  W.  346. 

[a]  An  appearance  for  the  purpose 
of  moving  for  a  dismissal  of  the  ap- 
peal is  not  a  waiver.  Wilson  v.  Starks, 
48  Ark.  73,  2  S.  W.  346. 

24.  Colo. — Phoenix  Indemnity  Co.  v. 
Greger,  39  Colo.  193,  88  Pac.  1066; 
Christ  V.  riannagan,  23  Colo.  140,  46 
Pac.  683;  Mackey  r.  Briggs,  16  Colo. 
143,  26  Pac.  131;  Smith  r.  District 
Court,  4  Colo.  235;  Flannery  v.  Trainor, 
13  Colo.  App.  290,  57  Pac.  189.  Ind. 
Dougherty  v.  Mason,  4  Blackf.  432.  S.  D. 
Bergman  v.  Margeson,  31  S.  D.  1,  139 
N.  W.  374. 

25.  Gumming  v.  Sis'son,  134  111.  App. 
126.  See  Leiferman  v.  Osten,  167  111. 
93,  47  N.  E.  203,  39  L.  E.  A.  156,  dis- 
tinguishing Stolberg  v.  Ohnmacht,  50 
111.  442. 

26.  See  the  following:  Ala. — Curry 
r.  Woodward,  50  Ala.  258.    Colo.— Hall 
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(VIII.)  Conclusiveness  of  Record.  — The  transcript  of  the  justice's 
record,  as  to  all  matters  required  to  be  and  which  are  recorded,  is 
deemed  conclusive,-^  and  may  not  be  aided,  contradicted  or  controlled 


V.  Jones,  45  Colo.  228,  100  Pac.  418. 
Del. — Peninsular  Cut  Stone  Co.  v.  Nix- 
on, 3  Boyce  339,  83  Atl.  1081;  Barker 
f.  David,  4  Penne.  395,  55  Atl.  334; 
Hill  V.  Ableman,  1  Marv.  401,  41  Atl. 
92;  Waters  v.  Kirby,  1  Houst.  364; 
Lewis  V.  Hazel,  4  Har.  470.  But  see 
Townsend  v.  Steward,  4  Har.  (Del.) 
94,  holding  that  an  objection  that  the 
transcript  fails  to  show  the  jurisdiction 
of  the  justice  may  be  taken  at  any 
time.  111.— Feld  v.  Loftis,  240  111.  105, 
88  N.  E.  281  (afflrming  140  HI.  App. 
530);  Rosenberg  v.  Pritzker,  156  111. 
App.  463;  Kenyon  v.  Manley,  125  111. 
App.  615.  Ky. — Grimes  v.  Dearborne, 
3  J.  J.  Marsh.  60.  Mo. — Bartschat  v. 
Downey,  172  Mo.  App.  632,  155  S.  W. 
880;  Heidegger  v.  Roll,  162  Mo.  App. 
714,  145  S.  W.  836,  defective  certificate. 
N.  Y.— Young  V.  Conklin,  3  Misc.  122, 
23  N.  Y.  Supp.  993.  Ohio.— Godfred  v. 
Godfred,  30  Ohio  St.  53.  Ore.— Hager 
f.  Knapp,  45  Ore.  512,  78  Pac.  671. 
Pa. — Robinson  v.  Shrouds,  1  Ashm. 
168. 

But  see  Rodgers  v.  City  of  Hatties- 
burg,  99  Miss.  639,  55  So.  481;  Mc- 
Phail  V.  Blann  (Miss.),  47  So.  666,  hold- 
ing that  the  supreme  court  may  on  its 
own  motion  dismiss  an  appeal,  because 
of  the  absence  of  a  properly  certified 
copy  of  the  proceedings.  The  defect, 
being  jurisdictional,  could  not  be 
waived. 

[a]  Failure  to  move  for  a  dismissal 
of  the  appeal  within  thirty  days  after 
the  filing  of  the  transcript  is  a  waiver 
of  a  defect  in  the  clerk's  certificate. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  West 
Bros.  (Tex.  Civ.  App.),  152  S.  W.  181. 

[b]  By  pleading  to  a  transcript, 
appellee  waives  the  want  of  the  seal. 
Lewis  V.  Hazel,  4  Har.  (Del.)  470. 

[c]  Going  to  trial  without  objection, 
as  to  the  sufl&ciency  of  the  certificate, 
or  that  it  was  made  by  the  wrong  jus- 
tice, waives  the  objection.  Kenyon  v. 
Manley,  125  111.  App.  615.  See  Han- 
chett  V.  Williams,  24  111.  App.  56. 

27.  See  the  following:  U.  S. — Jacobs 
V.  Jacobs,  Hempst.  101,  13  Fed.  Cas. 
No.  7,161a.  Ark. — Moehring  v.  Kayser, 
21  Ark.  457.  Conn.— Wight  v.  Mott, 
Kirby  152.    Ind.— Larr  v.  State,  45  Ind. 


?64.  Kan.— Hanlin  v.  Baxter,  20  Kan. 
134.  But  see  Stuttle  v.  Bowers,  31 
Kan.  432,  2  Pac.  806.  Me.— Holden  v. 
Barrows,  39  Me.  135;  Wheeler  v.  Loth- 
rop,  16  Me.  18.  Mich. — Hodges  v.  Bagg, 
81  Mich.  243,  45  N.  W.  841;  Whit- 
worth  V.  Detroit  L.  &  N.  R.  Co.,  81 
Mich.  98,  45  N.  W.  500.  Mo.— Kruse 
V.  Hagedorn,  50  Mo.  576,  as  to  time 
of  filing  statement.  Neb. — Dryfus  v. 
Moline,  Milburn  &  Stoddard  Co.,  43 
Neb.  233,  61  N.  W.  599;  Worley  v. 
Shong,  35  Neb.  311,  53  N.  W.  72.  N.  J, 
Paterson  &  R.  R.  Co.  v.  Ackerman,  24 
N.  J.  L.  535;  Prall  v.  Waldron,  2  N.  J, 
L.  145.  But  see  Crane  v.  Ward,  3  N. 
J.  L.  650.  N.  Y.— McCafferty  v.  Kelly, 
2  Sandf.  637,  3  Code  Rep.  200;  Kelly 
V.  Brower,  1  Hilt.  514;  De  Courcy  v. 
Spalding,  3  Code  Rep.  16;  Suitor  v. 
Kent,  12  App.  Div.  599,  43  N.  Y.  Supp. 
137;  Young  v.  Conklin,  3  Misc.  122,  23 
N.  Y.  Supp.  993;  Suspension  Bridge 
V.  Bedford,  46  Hun  75,  10  N.  Y.  St. 
850;  Barber  v.  Stettheimer,  13  Hun 
198.  But  see  Pitkin  v.  Clififord,  118 
App.  Div.  509,  103  N.  Y.  Supp.  511. 
S.  D.— Mouser  v.  Palmer,  2  S.  D.  466, 
50  N.  W.  967.  Utah.— Douglas  v.  Dis- 
trict Court  of  Salt  Lake  County,  45 
Utah  486,  146  Pac.  562;  State  v.  Third 
Judicial  Dist.  Court  of  Salt  Lake  Coun- 
ty, 36  Utah  502,  105  Pac.  105.  Vt. 
Martin  v.  Blodget,  1  Aik.  375.  But 
see  Mosseau  v.  Brigham,  19  Vt.  457: 
Tufts  V.  Aiken,  13  Vt.  490.  Wis.— Tal- 
bot V.  White,  1  Wis.  444. 

See  also  Fink  v.  Berberich,  7  Mo. 
App.  577  (memo.);  Van  Slyke  v.  Dis- 
brow,  64  Misc.  1,  117  N.  Y.  Supp.  620. 
But  see  la. — Brown  v.  Beesett,  13  Iowa 
185,  mistakes  may  be  established  and 
explained  by  testimony.  N.  C. — Evans 
V.  Williamson,  79  N.  C.  86.  Ohio. 
Golden 's  Admr.  v.  McConnell,  1  Ohio 
Dec.  (Reprint)  58,  1  W.  L.  J.  398. 

[a]  An  amended  transcript  is  re- 
garded as  the  true  record.  Brown  v. 
Beesett,  13  Iowa  185. 

[b]  A  recital  in  the  record  (1)  of 
the  filing  of  an  affidavit  for  appeal  is 
conclusive  upon  all  the  parties  to  the 
suit,  the  record  importing  verity  (Bos- 
ton V.  Williams,  99  Mo.  App.  513,  73 
S.  W.  1099;  Pearson   v.  Gillett,  55  Mo. 
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by  matter  outside  of  the  record,  except  in  case  of  fraud.^^  A  cer- 
tificate of  a  justice  of  the  peace,  regular  on  its  face,  cannot  be  im- 
peached by  a  subsequent  certificate,  attempted  to  be  made  by  the  same 
justice.'^  The  entire  record  may  be  considered  in  determining 
whether  jurisdiction  of  the  defendant  had  been  obtained,  recitals  in 
the  judgment  not  being  conclusive."" 

e.  Bills  of  Exceptions.  — (I.)  Generally.  — When  it  is  sought  to  re- 
view proceedings  before  the  justice  that  are  not  matters  of  record,^^ 
or  matters  or  rulings  other  than  the  statute  requires  to  be  entered 
on  the  docket  of  the  justice,^^  the  appellant  must  under  the  practice 
in  some  states  take  a  bill  of  exceptions;  in  other  states,  no  bill  of 
exceptions  is  provided  for  by  the  statutes.^^     The  bill  of  exceptions 


App.  312);  (2)  but  recitals  that  are 
not  properly  part  of  the  transcript  do 
not  ha^e  that  effect.  Chamberlin  v. 
McCoy-Howe  Co.,  117  111.  App.  571. 
And  see  Clemens  f.  Gilbert,  12  Pa. 
255. 

[c]  On  special  appeals  the  return  of 
the  justice  on  all  questions  raised  by 
the  appeal  are  to  be  taken  as  true. 
Kidd  V.  Dougherty,  59  Mich.  240,  26 
N.   W.   510. 

[d]  Supplying  Omission. — Where  the 
pleadings  may  be  oral,  the  justice  be- 
ing required  to  enter  a  memorandum 
thereof  on  his  docket,  the  appellate 
court  may  receive  oral  evidence  as  to 
■what  the'  pleadings  were,  if  they  be 
omitted  from  the  transcript.  Gholston 
V.  Eamey  (Tex.  Civ.  App.),  30  S.  W. 
713. 

28.  Halliday  v.  Mills,  3  Clark  (Pa.) 
394,  5  Pa.  L.  J.  416;  Missouri,  K.  &  T. 
Ev.  Co.  V.  Hamilton  (Tex.  Civ.  App.), 
108  S.  W.  1002;  Howard  v.  Faggard 
(Tex.  Civ.  App.),  32  S.  W.  188;  Ghol- 
son  V.  Eamey  (Tex.  Civ.  App.),  30  S, 
W.   713. 

29.  Fuller  v.  Champaign  Twine  &  B. 
Co.,  39  Kan.  492,  18  Pac.  504;  Town  of 
Purvis  V.  Eees,  99  Miss.  639,  55  So. 
481;  Brooks  v.  Snead,  50  Miss.  416. 
Compare  Town  of  Del  Norte  v.  Weiss, 
38  Colo.  269,  88  Pac.  581  (holding  that 
a  recital  in  the  transcript  as  to  the 
time  of  filing  the  appeal  controls  over 
a,  recital  in  the  certificate  of  the  jus- 
tice); Brown  v.  Griffith,  94  Ga.  453,  20 
S.  E.  383,  holding  that  the  file  mark 
of  the  clerk  on  the  appeal  bond  is  not 
conclusive  as  to  the  date  of  filing  same 
in  his  office  and  will  not  preclude  an 
inquiry  as  to  the  real  facts. 

30.  Smith  r.  Bank  of  Higden,  115 
Ark.  216,  170  S.  W.  1008. 

31.  Gayle   r.    Turner,   Minor    (Ala.) 
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204,   except   in  forcible  entry  and   de- 
tainer. 

[a]  Whether  the  trial  was  with  or 
without  a  jury.  Stager  v.  Harrington, 
27  Kan.  414. 

[b]  When  the  proceeding  is  by 
writ  of  error  and  no  bill  of  exceptions 
is  filed,  the  only  questions  for  consid- 
eration are  whether  the  justice  of  the 
peace  had  jurisdiction,  and  whether 
the  pleadings  were  sufficient  to  sustain 
the  judgment.  Hudson  Coal  Co.  v.  Hauf, 
18  Wyo.  425,  109  Pac.  21. 

32.  Mo.— Elliott  V.  Pogue,  20  Mo. 
263.  Neb.— Zeigler  r.  Sonner,  71  Neb. 
501,  98  N.  W.  1028.  Wye— Clendenning 
r.  Guise,  8  Wyo.  91,  55  Pac.  447. 

See  also  4  Standard  Prog.  298  et  seq. 

[a]  A  paper  contained  In  the  record 
purporting  to  be  a  certificate  of  the 
evidence  will  not  be  considered,  when 
there  is  no  bill  of  exceptions.  Eich- 
mond  r.  Henderson,  48  W.  Va.  389,  37 
S.  E.  653. 

[b]  An  error  in  discharging  a  jury 
must  be  presented  by  bill  of  excep- 
tions. Pointer  v.  Jones,  15  Wyo.  1,  85 
Pac.  1050. 

33.  Md.— Cole  v.  Hynes,  46  Md.  181. 
Neb.— Vlasek  v.  Wilson,  44  Neb.  10,  62 
N.  W.  245  (in  actions  tried  without  a 
jnrv) ;  Donaldson  v.  Fisher,  43  Neb. 
260,  61  N.  W.  609;  Eeal  v.  Honey,  39 
Neb.  516,  58  N.  W.  136;  Moline,'  etc. 
Co.  V.  Curtis,  38  Neb.  520,  57  N.  W. 
161.  N.  J.— Moore  r.  Hamilton,  24  N. 
J.  L.  532.  Ohio.— Barto  v.  Abbe,  16 
Ohio  408  (in  forcible  entry  and  de- 
tainer proceedings);  State  r.  Harmever, 
7  Ohio  Dec.  509,  3  W.  L.  Bui.  570.  Okla. 
Patten  r.  Cagle,  32  Okla.  499,  122  Pac. 
154,  40  L.  E.  A.  194. 

[a]  In  Kansas  the  sections  of  the 
justice's  code  relating  to  bills  of  ex- 
ceptions hnve  been  repealed  by  impli- 
cation.     Norman    v.    Toliver,    94    Kan. 
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should  be  signed  by  the  justice  f*  and  it  must  be  signed  and  filed  with- 
in the  time  required  by  the  statute.=^° 

(II..)  Form  and  Sufficiency.  —  The  bill  of  exceptions  should  contain 
all  the  pleadings  and  proceedings  before  the  justice,  including  every 
motion,  notice,  order,  stipulation,  ruling,  decision  and  exeeption,^^ 
as  well  as  the  evidence,  when  appellant  seeks  to  review  any  question 
relating   thereto.^^     The   bill   of   exceptions  need   not  be   entered  at 


356,  146  Pac.  1037;  Kroenert  v.  Sawyer, 
87  Kan,  374,  124  Pac.  418.  Compare 
Hagaman  v.   Neitzel,   15   Kan.   383. 

34.  Whitzell  v.  Forgler,  30  Kan. 
525,  1   Pac.  823. 

35.  Long  V.  Froman,  49  Kan.  360,  30 
Pac.  461;  Conwell  v.  Kuykendall,  29 
Kan.  707;  Lewis  v.  Bancroft,  53  Ohio 
St.  92,  11  N.  E.  32;  Thompson  v.  Acker- 
man,  21  Ohio  Cir.  Ct.  740,  12  Ohio  Cir. 
Dec.  456. 

[a]  riling  during  the  term  in  which 
the  trial  is  had  is  sometimes  required. 
West  V.  Rice,  4  Kan.  563, 

[b]  Preparation  and  certification  on 
the  day  judgment  is  rendered  is  some- 
times the  rule.  Eichmond  v.  Hender- 
son, 48  W.  Va.   389,  37  S.  E.  653. 

[c]  In  Ohio  a  bill  of  exceptions 
though  required  to  be  filed  within  ten 
days  of  its  allowance  will  not  be 
stricken  from  the  files,  the  duty  to  file 
same  bping  imposed  on  the  justice  and 
appellant  may  file  same  within  the  time 
allowed  for  filing  the  petition  in  er- 
ror. Borsodi  v.  State,  13  Ohio  Cir.  Ct. 
275,  7  Ohio  Cir.  Dec.  31,  followed  in 
Eansick  r.  State,  15  Ohio  Cir.  Ct.  371, 
8  Ohio   Cir.  Dec  306. 

[d]  The  objection  that  the  bill  of 
exceptions  was  not  filed  in  time  must 
be  raised,  or  it  is  waived.  Thompson 
r.  Ackerman,  21  Ohio  Cir.  Ct.  740,  12 
Ohio  Cir.  Dec.  456. 

[e]  The  absence  of  the  adverse 
party  and  want  of  notice  to  him,  does 
not  invalidate  the  action  of  the  jus- 
tice. Long  V.  Froman,  49  Kan.  360,  30 
Pac.  461;  Leach  t.  Sutphen,  11  Neb. 
527,  10  N.  W.  409. 

36.  Towle  V.  Weise,  64  Kan.  760,  68 
Pac.  637;  Winter  v.  Shutter,  42  Kan. 
544.  22  Pac.  564;  Bradley  v.  Wacker, 
13  Ohio  Cir.  Ct.  530,  7  Ohio  Cir.  Dec. 
565. 

[a]  In  order  to  review  a  motion  to 
qi\ash  a  service  of  summons,  on  error, 
the  summons,  motion,  affidavits  in  sup- 
port of  motion,  stipulations  of  counsel 
and  the  judgment  of  the  justice  must 
be  embodied  in  the  bill  of  exceptions. 


Madden  v.  Riedel,  71  Kan.  176,  80  Pac. 
45. 

[b]  When  the  pleadings  before  the 
justice  are  oral,  and  it  is  sought  to 
have  the  rulings  on  them  of  the  court 
below,  such  pleadings  should  be  fully 
shown  by  bill  of  exceptions.  Postal 
Tel.  Co.  V.  Lew  &  Co.  (Tex.  Civ.  App.), 
102  S.  W.  134;'Williams  v.  Deen,  5  Tex. 
Civ.  App.  575,  24  S.  W.  536. 

[c]  The  transcript  should  be  at- 
tached to  and  made  part  of  the  bill 
of  exceptions.  Hobson  v.  Taylor,  63 
Kan.  884,  65  Pac.  669;  Deibolt  v.  Brad- 
ley, 10  Kan.  App.  576,  62  Pac.  431. 

37,  Ala.— Stein  v.  Feltheimer,  31 
Ala.  57.  lud.— Heifer  v.  Jelly,  10  Ind. 
382.  Kan.— Towle  v.  Weise,  64  Kan, 
760,  68  Pac.  637.  Ohio.— Bradley  v. 
Wacker,  13  Ohio  Cir.  Ct.  530,  7  Ohio 
Cir.  Dec.  565.  W,  Va.— Richmond  r, 
Henderson,  48  W.  Va.  389,  37  S.  E. 
653;  Cushwa  v.  Lamar,  45  W.  Va.  326, 
32  S.  E.  10;  Laidley  v.  Kanawha  Coun- 
ty Court,  44  W.  Va.  566,  30  S.  E.  109; 
Williamson  v.  Havs,  35  W.  Va.  52,  12 
S.  E.  1092. 

But  see  Vinson  v.  Knight,  137  N.  C. 
408,  49  S.  E.  891. 

[a]  Upon  a  jury  trial  before  a  jus- 
tice, the  bill  of  exceptions  is  confined 
solely  to  the  rulings  of  the  court  and 
does  not  extend  to  or  include  questions 
touching  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  Chicago,  B.  & 
Q.  R.  Co.  V.  Goracke,  32  Neb.  90,  48 
N.  W.  879. 

[b]  The  evidence  of  a  particular 
witness  before  the  justice,  may,  whero 
such  evidence  can  be  correctly  had,  be 
brought  up  by  affidavit  for  the  purpose 
of  showing  that  such  evidence  was  in- 
competent or  that  the  justice  erred  in 
admitting  it.  Goldsmith  v.  Bane,  8  N. 
J.  L.  87;  Sockwell  v.  Bateman,  4  N.  J. 
L.  364. 

[c]  Errors  in  Instructions, — When 
it  is  sought  to  review  a  refusal  to  give 
a  requested  charge,  the  bill  of  excep- 
tions must  disclose  facts  in  the  evi- 
dence that  would  warrant   the  charge. 
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length  on  the  docket  of  the  justioe.^^  If  the  bill  of  exceptions  be 
ambiguous  or  contradictory,  it  may  be  disregarded,  especially  if  it 
be  unsupported  by  the  justice's  return.^» 

d.  Assignments  of  Error.  —  The  rule  that  allegations  of  error  must 
be  specific,  and  if  too  general  will  not  be  considered,  applies  to  ap- 
peals from  justice's  courts.*" 

Assignments  of  errors  of  fact  alleged  to  have  been  committed  by  a 
justice  of  the  peace  can  seldom  if  ever  be  considered.*^ 

12.  Dismissal,  Withdrawal  and  Abandonment.*^  —  a.  Voluntary 
Dismissal  or  Withdraival.  —  The  general  rule  is  that  the  party  who 
takes  the  appeal  may  dismiss  it  at  any  time  before  the  commence- 
ment of  the  trial,  and  probably  at  any  time  before  the  final  sub- 
mission of  the  ease.*^ 


Davison  v.  Schooley,  10  N.  J.  L.  145. 
But  see  Elkiuton  v.  Bennet,  3  N.  J.  L. 
637,  holding  that  there  can  be  no  bill 
of  exceptions  from  a  justice's  court. 

[d]  The  fact  that  there  was  no  evi- 
dence on  a  subject  necessary  to  be  es- 
tablished in  order  to  sustain  a  judg- 
ment may  appear  from  the  bill  of  ex- 
ceptions.' Kaufman  v.  Broughton,  31 
Ohio   St.  424. 

38.  McGowen  r.  Campbell,  28  Kan. 
25;  Eansick  v.  State,  15  Ohio  Cir.  Ct. 
371,  8  Ohio  Cir.  Dee.  306.  But  see 
Huston  V.  Huston,  29  Ohio  St.  600; 
Argo  V.  Belsar,  8  W.  L.  Bui.  (Ohio) 
189,  8  Ohio  Dec.  475. 

39.  Bell  V.  Kowland,  9  Iowa  281. 

40.  Osborne  v.  Osborne,  156  Mich. 
413,  120  N.  W.  1001;  Courtis  r.  Gar- 
lison,  148  Mich.  226,  111  N.  W.  770; 
Breese  v.  Williams,  20  Johns.  (N.  Y.) 
280;  Eeab  v.  Moor,  19  Johns.  (N.  T.) 
337.  See  generally  8  Standard  Proc. 
539,  546. 

41.  Krueger  v.  Beckman,  35  Kan. 
400,  11   Pac.  158. 

42.  Dismissal  of  action  and  nonsuit, 
see  infra,  IV,  B,  13,  a,  (III). 

43.  See  the  following:  111. — Bacon 
V.  Lawrence,  26  111.  53;  Steamboat 
Delta  V.  Walker,  24  111.  233;  Pacific 
Express  Co.  r.  Peadro,  25  111.  App.  75. 
Kan.— Kansas  Citv,  Ft.  S.  &  G.  E.  Co. 
V  Hammond,  25  Kan.  208.  Mo.— Pullis 
V.  Pullis  Bros.  Iron  Co.,  157  Mo.  565, 
588,  57  S.  W.  1095;  Earl  v.  Hart,  89 
Mo.  263,  1  S.  W.  238;  Lee  r.  Kaiser,  80 
Mo.  435;  Turner  v.  Northcut,  9  Mo. 
251;  Leonard  r.  Security  Bldg.  Co.,  179 
Mo.  App.  480,  162  S.  W.  685;  Holdridge 
iJ.  Marsh,  28  Mo.  App.  283.  Neb. 
Eden  Musee  Co.  r.  Yohe.  37  "NTeb.  452, 
."55  N.  W.  866:  Dobry  v.  Northern  Mill. 
Co.,  3  Neb.   (Unof.)'  67,  90  N.  W.  757. 
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Okla. — Darlington-Miller  Lumb.  Co.  v. 
Hall,  4  Okla.  668,  46  Pac.  493.  Tex. 
Jameson  v.  Smith,  19  Tex.  Civ.  App. 
90,  46  S.  W.  864.  Wis.— Hart  v.  Min- 
neapolis, St.  P.,  etc.  Ey.  Co.,  122  Wis. 
308,   99   N.   W.   1019. 

See  generally  2  Standard  Proc.  387. 
But  see  Mich. — Swantek  v.  Jarmoski, 
162  Mich.  617,  127  N.  W.  800;  Peter- 
son V.  Frey,  109  Mich.  689,  67  N.  W. 
974.  Tex.^-Bingham  v.  Waterhouse,  32 
Tex.  468.  W.  Va.— W'helan  v.  Balti- 
more &  Ohio  E.  E.  Co.,  70  W.  Va.  442, 
74  S.  E.  410;  Elkins  V.  Michael,  65  W. 
Va.  50.3,  64  S.  E.  619. 

("a]  Although  the  defendant  has  in- 
terposed a  set-off,  plaintiff  may  never- 
theless dismiss  his  appeal.  Maplewood 
Coal  Co.  V.  Phillips,  206  111.  451,  69  N. 
E.  514.  109  111.  App.  66;  Eing  r.  Graves, 
90  111.  App.  269.  Contra,  Pullis  v. 
Pullis  Bros.  Iron  Co.,  157  Mo.  565,  588, 
57  S.  W.  1095. 

[b]  A  defendant  may  withdraw  his 
appeal  prior  to  the  filing  of  the  tran- 
sciipt.  la. — Park  v.  Eateliffe,  42  Iowa 
42.  Mo. — Jones  v.  National  Candv  Co., 
189  Mo.  App.  700,  175  S.  W.  225.  Tenn. 
Donaghy  &  Co.  v.  McCorkle,  118  Tenn. 
73,  98  S.  W.  1050. 

[c]  When  both  parties  appeal,  the 
dismissal  by  one  of  them  will  have  no 
effect  on  the  appeal,  nor  can  such  party 
withdraw  the  transcript.  Montmorency 
Gravel  Ed.  Co.  v.  Stockton,  43  lud.  328. 
Effect  cf  dismissal,  see  generally  in- 
fra, IV,  B,  12,  d. 

fd]  But  the  plaintiff  in  a  replevin 
action  may  not  dismiss  his  appeal  and 
thereby  deprive  defendant  of  his  right 
to  a  trial  as  to  the  value  of  the  prop- 
ortv  replevied,  and  an  assessment  of 
damages  for  its  detention.  Strauss  V. 
Smith,  8  N.  M.  391,  45  Pac.  930. 
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The  parties  may  by  consent  withdraw  an  appeal  and  have  a  new  trial 
of  the  case  before  the  justice,  provided  the  papers  in  the  case  are 
still  in  the  hands  of  the  justice." 

b.  Involuntary  Dismissal. — (I.)  Grounds.— (A.)  Generally.  — Mere 
irregularities  and  mistakes  in  the  proceedings  before  a  justice  of  the 
peace,  in  an  action  wherein  he  had  jurisdiction  of  the  parties  and 
of  the  subject-matter,  furnish  no  ground  for  dismissing  the  appeal," 
unless  the  defects  are  jurisdictional.*''  An  appeal  will  not  be  dis- 
missed because  a  new  trial  in  the  appellate  court  is  demanded  in  a 
cause  where  there  is  no  such  right.*^  It  is  a  valid  ground  for  the 
dismissal  of  an  appeal  from  a  justice's  court  that  the  appeal  is  not 
properly  pending  before  the  appellate  court,  however.*^     An  appeal 


fe]  Where  a  defendant  in  a  replev- 
in action  appealed  from  a  judgment  of 
a  justice  of  the  peace,  and  was  in  pos- 
session of  the  property,  he  has  no  ab- 
solute right  to  dismiss  his  appeal,  and 
thereby  escape  an  order  for  a  return 
of  the  property  or  judgment  against 
him  and  his  sureties  on  the  appeal 
bond.  Breeding  v.  Nelson,  142  Mo. 
App.  685,  121  S.  W.  1080. 

44.  Wardens  of  the  Poor  v.  Cope,  24 
N.  C.  44. 

45.  See  the  following:  Ala. — Mc- 
Crory  v.  Smith,  1  Ala.  157.  Cal. — Coyle 
V.  Baldwin,  5  Cal.  75.  Ind. — Unruh  v. 
State,  105  Ind.  117,  4  N.  E.  453;  State 
r.  Brewer,  64  Ind.  131.  la.— Frink  & 
Co.  V.  Whicker,  4  G.  Gr.  382.  Miss. 
Porter  v.  Fooshee,  41  Miss.  337.  Mo. 
Caselhagen  v.  Hazard,  1  Mo.  App.  604. 
N.  D.— Olson  V.  Shirley,  12  N.  D.  106, 
96  N.  W.  297.  Tex. — Boaz,  Marklee  & 
Co.  V.  Paddock,  1  White  &  W.  Civ.  Cas. 
§39.  W.  Va.— Whelan  v.  Baltimore  & 
Ohio  E.  R.  Co.,  70  W.  Va.  442,  74  S. 
E.  410. 

[a]  Failure  of  the  justice  to  copy 
the  cause  of  action  on  his  docket  is  no 
ground  for  dismissing  the  appeal.  In- 
dianapolis &  C.  E.  Co.  V.  Wilsey,  20 
Ind.  229. 

[b]  When  the  appeal  is  regular  in 
form  and  there  is  no  error  in  the  pro- 
ceedings before  the  justice,  the  judg- 
ment should  be  affirmed;  it  is  error  to 
dismiss  the  appeal.  Barringer  v.  Hol- 
brook,   G4   N.   C.   540. 

fc]  Insufficiency  of  service  of  pro- 
cess in  the  justice's  court  is  no  ground 
for  dismissing  the  appeal.  Michigan 
Southern  &  N.  I.  E.  Co.  v.  Shannon,  13 
Ind.  171.  But  see  Calhoune  v.  Kidd,  150 
Ky.  609,  150  S.  W.  816. 

46.  Durham  Fertilizer  Co.  v.  Marsh- 


burn,   122  N.  C.  411,  29  S.  E.  411,  65 
Am.   St.   Eep.   708. 

[a]  That  no  judgment  was  rendered 
by  the  justice  is  ground  for  dismissal. 
Harper  v.  Dawson  (Tex.  Civ.  App.), 
167  S.  W.  311. 

47.  Harding  v.  Pratt,  37  Misc.  243, 
75  N.  Y.  Supp.  247;  Eisley  v.  Van  De- 
hnder,   17   Misc.   661,   41    N.   Y.   Supp. 

402. 

48.  See  the  following:  Cal. — Alex- 
ander V.  Municipal  Court  of  Appeals, 
4  Pac.  961;  Eabin  v.  Pierce,  10  Cal. 
App.  734,  103  Pac.  771.  Del.— Pepper 
t.  Warren,  2  Marv.  225,  43  Atl.  91. 
111. — Edwards  v.  Vandemack,  13  111. 
633.  Ind.— Davis  r.  Luark,  34  Ind.  403. 
Kan. — Nolan  v.  Ellis  County  Comrs., 
10  Kan.  App.  579,  63  Pac.  657.  Ky. 
Calhoune  v.  Kidd,  150  Ky.  609,  150  S. 
W.  816.  Minn.— Grimes  v.  Fall,  81 
Minn.  225,  83  N.  W.  835.  Mo.— De- 
vore  V.  Staeckler,  49  Mo.  App.  547. 
Nftb. — People's  Bldg.  etc.  Assn.  v.  Cook, 
63  Neb.  437,  88.  N.  W.  763;  Bower  v. 
Cassels,  59  Neb.  620,  81  N.  W.  622. 
N.  J. — Vandoren  v.  Vandoren,  10  N.  J. 
L.  286.  N.  Y.— People  ex  rel.  Eoddy  v. 
Tioga  Com.  Pleas,  1  Wend.  291.  Ore. 
Heiney  v.  Heiney,  43  Ore.  577,  73  Pac. 
1038.  Pa.— Kutz  &  Son  v.  Skinner,  7 
Pa.  Super.  346;  Houck  v.  Whitaker,  10 
Pa.  Dist.  244;  Grady  v.  Townsend,  8 
Pa.  Dist.  79;  Miller  v.  Culver,  21  Pa. 
Co.  Ct.  489.  Tenn. — Douglass  v.  Negue- 
lona,  88  Tenn.  769,  14  S.  W.  283.  See 
.Jackson  v.  Baxter,  5  Lea  344.  Tex. 
East  Liverpool  Potters'  Co.  i".  Hill 
(Tex.  Civ.  App.),  81  S.  W.  568.  Vt. 
Porter  f.  Bishop,  77  Vt.  163,  59  Atl. 
176.  Wis.— Clark  v.  Miles,  2  Pin.  432, 
2  Chand.  94.  Compare  Finley  v.  Pres- 
cott,  104  Wis.  614,  80  N.  W.  930,  47  L. 
E.  A.  695.    Wyo. — Jenkins  v.  Cheyenne, 
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will  be  dismissed  for  failure  to  file  a  transeript,^^  unless  the  failure 
is  not  due  to  the  fault  or  neglect  of  the  appellant;^"  but  it  will  not 
be  dismissed,  in  some  jurisdictions,  because  the  transcript  or  record 
is  incomplete  or  insufficient,^^  the  remedy  in  such  case  being  to  apply 
for  leave  to  supply  the  deficiency.^-    Nor  will  the  appeal  be  dismissed 


1  Wyo.  2S7;  Ivinson  v.  Pease,  1  Wyo. 
277. 

Compare  Agnew  r.  Natchez,  9  Smed. 
&  M.   (Miss.)   104. 

[a]  Where  an  appeal  was  improvi- 
dently  awarded,  an  appeal  may  be  dis- 
missed. Mallonee  v.  Taylor,  70  W.  Va. 
467,  74  S.  E.  415;  Hubbard  v.  Yocum, 
BO  W.  Va.  740,  5  S.  E.  867.  And  see 
MeClung  v.  Price,  61  W.  Va.  84,  55  S. 

E.  996. 

49.  See  the  following:  Cal. — People 
r.  Elldns,  40  Cal.  642.  Ind.— Hunter  v. 
Thomas,  51  Ind.  44;  Davis  v.  Luark,  34 
Ind.  403;  Butler  v.  Skomp,  3  Blackf. 
392;  Brown  v.  Modisett,  3  Blackf.  381; 
Barnes  v.  Modisett,  3  Blackf.  253.  Mont. 
Meyer  r.  Gregans,  20  Mont.  450,  52  Pac. 
83.*  Neb.— Miller  r.  Walker,  72  Neb. 
660,  101  N.  W.  332;  Converse  Cattle 
Co.  r.  Campbell,  25  Neb.  37,  40  N.  W. 
594;  Clapp  v.  Bowman,  22  Neb.  198, 
34  N  W.  362.  N.  D. — Saunders  v.  Har- 
ris, 24  N.  D.  230,  139  N.  W.  325.  S.  D. 
Bergman  v.^  Margeson,  31  S.  D.  1,  139 
N.  W.  374;  McLaughlin  v.  Michel,  14 
S.  D.  189,  84  N.  W.  777;  Haukland  v. 
Minneapolis  &  St.  L.  Ey.  Co.,  11  S.  D. 
493,  78  N.  W.  958.  Tex.— Cariker  v. 
Dill  (Tex.  Civ.  App.),  140  S.  W.  843; 
Wells  V.  Driskell  (Tex.  Civ.  App.),  131 
S.  W.  87;  Clark  v.  Harris,  61  Tex.  Civ. 
App.  56,  129  S.  W.  202;  Gulf,  C.  &  S. 

F.  Ev.  Co.  V.  Connerty,  4  Wills.  Civ 
Cas.  'S207,  15  S.  W.  504.  Compare 
Pattv  V.  Miller,  5  Tex.  Civ.  App.  308, 
24  S.  W.  330;  Campbell  v.  Bechsen- 
schutz  (Tex.  Civ.  App.),  25  S.  W.  971; 
Muller  f.  Humphrevs,  4  Wills.  Civ. 
Cas.  §10,  14  S.  W.  1068.  Wis.— Bruins 
V.   Downey,   45   Wis.   496. 

[a]  But  a  statute  which  authorizes 
appellee  to  file  a  transcript  and  ask 
for  .iudgment  on  the  merits  upon  fail- 
ure of  appellant  to  file  the  transcript, 
does  not  authorize  a  dismissal  of  the 
appeal  for  failure  of  appellant  to  file 
the  transcript.  Heiserman  v.  Eush,  22 
Towa  210;  HoHoway  r.  Baker,  6  Iowa 
52. 

fb]  Though  the  statutes  providing 
for  dismissal  of  the  appeal  for  failure 
to  file  the  transcript  are  not  generally 
mandatory.    De  Foe  v.  Zenith  Coal  Co., 
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14  N.  D.  236,  103  N.  W.  747.  See 
Haesslv  v.  Thate,  16  N.  D.  403,  114  N. 
W.  3li. 

[c]  In  North  Dakota  the  statute  dif 
ferentiates  between  appeals  generally 
and  appeals  on  questions  of  law  alone. 
As  to  the  former  the  statute  as  now  en- 
acted does  away  with  the  former  prac- 
tice of  dismissing  appeals  for  failure 
of  the  justice  to  transmit  his  record. 
As  to  the  latter,  the  court  may  dis- 
miss an  appeal  for  failure  to  transmit 
the  record,  but  such  power  is  discre- 
tionary, not  mandatory,  even  upon  the 
failure  of  appellant  to  seek  to  compel 
the   filing   thereof.     Haessly   v.   Thate, 

16  N.  D.  403,  114  N.  W.  311.  See  De 
Foe  V.  Zenith  Coal  Co.,  14  N.  D.  236, 
103  N.  W.  747. 

Necessity  for  transcript,  see  supra, 
IV,  B,  7,  b;  IV,  B,  11,  b,   (I). 

50.  Hagadorn  v.  Wagoner,  4  Neb. 
(Unof.)  713,  96  N.  W.  184;  Danenhower 
r.  Lippincott,  73  N.  J.  L.  486,  63  Atl. 
868. 

51.  Alaska. — Markuson  f.  Clark,  4 
Alaska  606.  Ga. — Pearce  v.  Eenfroe, 
G8  Ga.  194,  absence  of  the  judgment  is 
not  a  fatal  defect.  Ky. — Hicks  r.  Parks, 

17  Ky.  L.  Eep.  37,  30  S.  W.  202.  La. 
City  of  Baton  Eouge  v.  Cremonini,  36 
La.  Ann.  247.  Minn. — Smith  v.  Vic- 
torin,  54  Minn.  338,  56  N.  W.  47;  Cour 
r.  Cowdry,  53  Minn.  51,  54  N.  W.  935; 
Eahillv  V.  Lane,  15  Minn.  447.  N.  C. 
State  "v.  Currie,  161  N.  C.  275,  76  S.  E. 
694.  Ohio. — Humiston  r.  Anderson's 
Admrs.,  15  Ohio  556.  Utah.— State  v. 
Third  Judicial  Dist.  Court,  36  Utah  267, 
103  Pac.  261.  Wis.— Demming  v.  Wes- 
ton, 15  Wis.   236. 

[a]  Lost  Papers. — An  appeal  will 
not  be  dismissed  because  the  papers 
are  lost.  Fanning  r.  Voekler,  39  Mo. 
120.  But  see  Hunter  v-  Thomas,  51  Ind. 
44. 

52.  Cour  t:  Cowdry,  53  Minn.  51,  54 
N.  W.  935;  Eahilly  r.  Lane,  15  Minn. 
447;  Estate  of  Wolcott  v.  McCormick 
Harvesting  Mach.  Co.,  4  Neb.  (Unof.) 
766,  96  N.  W.  216. 

Amendment  of  record,  see  supra,  IV, 
B,  11,  b,  (VI). 
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because  of  the  failure  of  the  justice  to  file  his  return  within  the  time 
prescribed  by  the  statute,  where  such  failure  does  not  constitute  a 
jurisdictional  defect.^^  In  some  jurisdictions  the  court  to  which  the 
appeal  is  prosecuted  may  dismiss  the  appeal  because  it  was  not  taken,^^ 
or  entered  and  docketed,^^  within  the  time  prescribed  by  law;  or  for 
failure  to  file  or  serve  a  proper  notice  of  appeal.^"  That  the  affidavit 
for  appeal  is  irregular  or  insufficient  is  sometimes  ground  for  dis- 
missal of  the  appeal.°^     That  the  undertaking  on  appeal  is  defective 


53.  Ala. — Larcher  v.  Scott,  2  Ala. 
40.  Ga.— Fearce  v.  Renfroe,  68  Ga.  194; 
Robison  v.  Medlock,  59  Ga.  598.  111. 
McMiilleu  V.  Graham,  G  111.  App.  239. 
Ind. — Gumberts  r.  Adams  Express  Co., 
28  Ind.  181;  Lacy  v.  Fairman,  7  Blaekf 
558.  la. — Fisher  v.  Harber,  10  Iowa 
293;  Whiteomb  v.  Hoiloway,  4  G.  Gr. 
311.  Kan.— Struber  v.  Rohlfs,  36  Kan. 
202,  12  Fac.  830.  But  see  Bush  v.  Doy, 
1  Kan.  86.  N.  J.— State  v.  Judges  of 
Common  Fleas,  3  N.  J.  L.  541.  N.  Y. 
Ex  'partt  Kellogg,  3  Cow.  372;  Lazarus 
r.  Ludwig,  17  Misc.  365,  40  N.  Y. 
Supp.  63,  25  Civ.  Froc.  S42,  26  Civ 
Proc.  60,  74  N.  Y.  St.  853.  N.  C— La- 
nion  V.  Gilchrist,  12  N.  C.  176.  Ore. 
Woods  V.  Oregon  Sliort  Line  R.  Co., 
46  Ore.  514,  81  Fac.  235.  Wash.— State 
V.  Yakima  County  Superior  Court,  9 
Wash.  307,  37  Fac.  448,  dismissal  is 
discretionary  with  the  court.  Wis. 
Norden  v.  Jones,  33  Wis.  600,  14  Am. 
Rep.  782;  Demming  v.  Weston,  15  Wis. 
236.  Wyo. — Goodrich  v.  Peterson,  12 
Wyo.  214,  74  Fac.  497. 

But  see  Haukland  v.  Minneapolis  & 
St.  L.  Ry.  Co.,  11  S.  D.  493,  78  N.  W. 
958. 

Compare  infra,  IV,  B,  12,  b,  (I),  (B). 

Time  for  filing,  see  supra,  IV,  B,  11, 
b,    (IV),   (B). 

54.  Calhoune  v.  Kidd,  150  Ky.  609, 
150  S.  W.  816. 

[a]  Failure  to  file  an  undertaking 
on  appeal  within  the  required  time  iS 
ground  for  dismissal.  People's  B.  L. 
S.  Assn.  /;.  Cook,  63  Neb.  437;  88  N. 
W.  763;  Hoffman  r.  Lewis,  31  Utah  179, 
87  Fac.  167.  See  Taylor  v.  Woodlen,  2 
Boyce  (Del.)  525,  82  Atl.  85.  Compare 
Jackson  v.  Sherman  House  Hotel  Co., 
120  111.  App.  507.  Time  for  filing  bond 
or  undertaking  on  appeal,  see  supra, 
IV,  B,  6,  c,  (II),  (B). 

Time  for  taking  appeal,  see  supra, 
TV,  B,  6,  b. 

55.  Abell  V.  Thornton,  159  N.  C. 
348,  74  S.  E.  881;  Feltz  v.  Bailey,  157 
N.  C.  166,  72  S.  E.  978;   McKenzie  v. 


Davidson  County  Dev.  Co.,  151  N.  C. 
276,  65  S.  E.  1003;  Lentz  v.  Hinson, 
146  N.  C.  31,  59  S.  E.  144;  Davenport 
r.  Grissom,  113  N.  C.  38,  18  S.  E.  78; 
Salt  Lake  Citv  v.  Redwine,  6  Utah  335, 
23  Fac.  75G. 

Time  for  entry  and  docketing,  see 
supra,  IV,  B,  9,  c,  (II). 

fa]  When  payment  of  the  jury  fee 
is  a  necessary  incident  to  the  docketing 
of  the  cause,  failure  to  pay  same  is 
leason  for  dismissing  the  appeal.  Gor- 
don V.  Scott,  15  Mo.  249. 

[b]  In  Iowa,  appellee  may  ask  for 
an  affirmance  of  the  judgment,  if  the 
appeal  be  not  docketed  within  the  re- 
quired time.  Miller  v.  Bryson,  171 
Iowa  354,  152  N.  W.  568.  And  see 
Vasev  V.  Parker,  118  Iowa  615,  92  N. 
W.   708. 

56.  N.  Y.— Webster  v.  Hopkins,  11 
How.  Pr.  140;  Griswold  r.  Van  Deusen, 
2  E.  D.  Smith  178.  S.  C— Moon  v. 
Tooley,  92  S.  C.  172,  75  S.  E.  407.  S.  D. 
Sorenson  v.  Donahoe,  11  S.  D.  603,  79 
N.  W.  998. 

See  Looney  v.  Drometer,  69  Minn. 
505,  72  N.  W.  797. 

As  to  notice  of  appeal,  see  supra,  IV, 
B,  6,  c,   (II). 

fa]  When  there  is  evidence  before 
the  appellate  court  bearing  on  whether 
or  not  the  notice  of  appeal  was  served, 
the  court  on  motion  to  dismiss  for  want 
of  service  of  notice  of  appeal,  may  con- 
sider the  evidence,  but  such  facts  must 
a]ip<^ar  in  the  "case,"  otherwise  they 
will  not  be  considered.  Whetstone  v. 
Livingston,  54  S.  C.  539,  32  S.  E.  561, 
See  Perkins  v.  Douglass,  46  S.  C.  6.  24 
S    E.  42. 

[b]  Filing  of  the  notice  of  appeal 
with  the  justice  subsequent  to  the 
service  thereof  is  sometimes  ground 
for  dismissing  the  appeal.  McCauley 
v.  Jones,  35  Mont.  32,  88  Pac.  572. 

57.  State  r.  Garnett  Min.  Co.,  169 
Mo.  App.  79,  154  S.  W.  168,  but  the 
application  for  a  dismissal  will  be  de- 
nied if  before  it  is  determined  a  new 
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may  somotiinos  be  ground  for  dismissing  the  appeal.^^  "When  the  ap- 
peal bond  is  filed  in  the  appellate  court,  that  court  may  dismiss  the 
appeal  because  of  the  failure  of  the  sureties  to  justify.^^  Failure  to 
file  a  supersedeas  bond  is  no  ground  for  dismissal.^" 

(B.)  Fau.ure  To  Prosecute  Appeal. — An  appeal  from  a  justice's 
court  may  sometimes  be  dismissed  where  there  is  a  delay  or  failure 
to  promptly  prosecute  the  same  f'^  but  not  when  there  is  a  reasonable 
excuse  for  the  delay  and  the  adverse  party  has  not  suffered  prejudice 
by  reason  of  the  delay.®-  When  the  cause  is  triable  de  novo,  the 
failure  of  appellant  to  prosecute  the  appeal  is  no  ground  for  dis- 
missing the  same.®^    It  is  sometimes  provided  that  the  appeal  may  be 


and  proper  affidavit  is  Jiled,  provided 
the  appeal  has  been  allowed  and  the 
transcript  filed. 

[a]  When  the  affidavit  for  appeal  is 
incomplete  and  inoperative,  the  appeal 
will  be  dismissed.  Grimes  v.  Fall,  81 
Minn.  225,  83  N.  W.  835. 

As  to  affidavit  for  appeal,  see  supra, 
IV,  B,  6,  c,    (I). 

Failure  to  file  affidavit  as  ground  for 
dismissal  of  appeal,  see  supra,  IV,  B, 
6,  c,   (I),   (A),  note  62   [a]. 

58.  See  supra,  IV,  B,  6,  e,  (VI), 
(A). 

[a]  If  an  application  for  leave  to 
file  a  good  and  sufficient  bond  be  made, 
the  appeal  should  not  be  dismissed  be- 
cause the  undertaking  is  defective. 
Parker  v.  Gibson,  78  Kan.  90,  96  Pac. 
35. 

[b]  Proof. — On  an  application  to 
dismiss  an  appeal  because  the  copy  of 
the  undertaking  served  on  appellee  was 
incomplete,  formal  proof  of  such  fact 
must  be  presented  bv  affidavit  or  other 
l>roof.  Willard  r.  Mohn,  24  N.  D.  386, 
139  N.  W.  981. 

[c]  In  Missouri  an  appeal  may  not 
be  dismissed  on  account  of  a  defective 
bond  and  affidavit.  Ford  v.  Gray,  131 
Mo.  App.   240,  IJO  S.  W.  692. 

59.  Jackson  r.  Sherman  House  Hotel 
Co.,  120  111.  App.  507. 

[a]  When  notice  of  exception  to 
sureties  has  been  regularly  given,  and 
the  sureties  fail  to  justify,  the  district 
court  may  dis-miss  the  appeal.  Hoffman 
r.  Lewis,  31  Utah  179,  87  Pac.  167. 

Necessity  for  justification  of  sureties, 
see  supra,  IV,  B,  6,  e,   (III),   (B),   (2). 

60.  Hughes   v.   Wheat,   32  Ark.   292. 

61.  lU.— Boyd  V.  Kocher,  31  111.  295; 
Shook  r.  Thomas,  21  111.  87;  Ficklin  v. 
Olmsted,  72  111.  App.  3.34.  Mo.— Nay 
r.  Hannibal  &  St.  J.  R.  R.  Co.,  51  Mo. 
575,  dismissal  at  return  term  if  appellee 
enters  his  appearance  before  the  second 
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day  of  the  term.  S.  C. — Equitable  Fire 
Ins.  Co.  V.  Fishburne,  72  S.  C.  24,  51 
S.  E.  528;  Bell  v.  Pruit,  51  S.  C.  344, 
29  S.  E.  5.  Wis.— Fred  Miller  Brew. 
Co.  V.  Quirk,  82  Wis.  197,  52  N.  W.  93; 
Bates  V.  Steele,  65  Wis.  355,  27  N.  W. 
42;  Holt  V.  Coleman,  61  Wis.  422,  21 
N.  W.  297;  Vibbert  v.  Shepard,  15  Wis. 
106. 

See  also  N.  J. — Lum  v.  Price,  16  N. 
J.  L.  195.  N.  Y.— Kuklo  v.  Kleis,  50 
Hun  600,  2  N.  Y.  Supp.  358,  15  Civ. 
Proc.  431,  18  N.  Y.  St.  724.  Wis.— Vib- 
bert V.  Shepard,  15  Wis.  106. 

fa]  In  California  (1)  a  plaintiff 
cannot  obtain  a  dismissal  of  the  appeal 
for  want  of  prosecution,  he  being  the 
actor  in  the  appeal,  although  the  de- 
fendant invoked  the  jurisdiction  of  the 
appellate  court.  Kraker  v.  Superior 
Court  of  San  Francisco  County,  15  Cal. 
App.  651,  115  Pac.  663;  Rabin'?;.  Pierce, 
10  Cal.  App.  734,  103  Pac.  771.  (2) 
But  such  relief  may  be  had  by  a  de- 
fendant. Long  v.  Superior  Court,  31 
Cal.  App.  34,  159  Pac.  734;  Pistolesi  v. 
Superior  Court,  26  Cal.  App.  403,  147 
Pac.  104;  Kaster  v.  Superior  Court,  24 
Cal.  App.  Dec.   1008. 

62.  Ala.— Murphy  V.  Wood,  103  Ala. 
638,  16  So.  22  (appeal  will  not  be  dis- 
missed at  the  first  term  in  the  absence 
of  notice) ;  Kane  v.  Gammell,  50  Ala. 
492.  Mont.— Bush  v.  Baker,  46  Mont. 
535,  129  Pac.  550.  S.  C— Manuel  v. 
Loveless,  54  S.  C.  346,  32  S.  E.  421. 
See  Equitable  Fire  Ins.  Co.  v.  Fish- 
burne, 72  S.  C.  24,  51  S.  E.  528.  Wis. 
Briekner  r.  Kopmeier,  133  Wis.  582, 
T]3  N.  W.  414,  the  court  has  a  broad 
discretion  in  the  matter. 

fa]  The  pendency  of  another  ac- 
tion by  plaintiff  for  the  same  relief  is 

a  sufficient  excuse.  Heintzen  v.  Gault. 
174   Mich.   56,   140   N.  W.   520. 

63.  6a. — National   Furniture   Co.   v. 
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dismissed  for  failure  to  prosecute,  when  the  transcript  is  not  filed 
within  the  time  required  by  the  statute.®* 

(C.)  Want  of  Jurisdiction  or  Disqualification  of  Justice.  —  If  the  want 
of  jurisdiction  of  the  justice  appears  on  the  face  of  the  proceedings 
the  appellate  court  may  dismiss  the  appeal  ;*'^  otherwise  the  court  must 
hear  evidence  as  to  whether  or  not  the  justice  had  jurisdiction  of  the 
subject-matter  before  dismissing  the  appeal.®*'  But  there  is  authority 
to  the  effect  that  when  the  appellate  court  has  not  acquired  juris- 
diction of  the  appeal,  it  is  without  authority  to  entertain  a  motion  to 
dismiss  the  appeal." 

An  appeal  may  be  dismissed  when  the  justice  who  tried  the  case 


Edwards,  105  Ga.  240,  31  S.  E.  161 
Singer  Mfg.  Co.  v.  Walker  &  Co.,  77 
Ga.  649;  Griffiu  Marble,  etc.  Wks.  i; 
Padgett,  77  Ga.  497.  111.— Eichelber 
ger  V.  Garviu,  7  111.  App.  129.  N.  C 
Barnes  v.  Southern  K.  Co.,  133  N.  C 
130,  45  S.  E.  531. 

But  see  Kain  v.  Tuohy,  80  Mo.  App 
350;  Lum  v.  Price,  16  N.  J.  L.  195. 

fa]  Absence  of  Party. — An  appeal 
should  not  be  dismissed  because  of  the 
absence  of  either  party  to  the  cause. 
The  action  may  be  dismissed  for  such 
reason  but  not  the  appeal.  National 
Furniture  Co.  r.  Edwards,  105  Ga.  240, 
21  S.  E.  161;  Singer  Mfg.  Co.  v.  Walker 
&  Co.,  77  Ga.  649;  Griffin  Marble  Wks. 
V.  Padgett,  77  Ga.  497;  Rousch  f.  Green, 
2  Ga.  App.  112,  58  S.  E.  313.  And  see 
ni.— Doppelt  V.  Blum,  118  111.  App.  64; 
Titley  v.  Kaehler,  9  111.  App.  537.  N.  C. 
Barnes  v.  Southern  Railway  Co.,  133 
N.  C.  130,  45  S.  E.  531.  Tex.— Western 
Union  Tel.  Co.  v.  McKee  Bros.  (Tex. 
Civ.  App.),  135  S.  W.  658.  Compare 
Shook  t:  Thomas,  21  111.  87,  holding 
that  if  appellant  fail  to  appear,  appeal 
may  be   dismissed. 

[b]  Call  of  Calendar. — In  the  ab- 
S'^nee  of  a  rule  of  court,  providing  for 
a  preliminary  call  of  the  calendar,  an 
appeal  cannot  be  dismissed  on  such 
call.  Goode  v.  Le  Clair,  10  111.  App. 
647.  But  see  Gottschalk  v.  Lembke,  61 
111.  App.  236. 

[c]  When  there  is  no  appearance  on 
the  general  call,  the  appeal  may  be 
dismissed  for  want  of  prosecution. 
Rousch  V.  Green,  2  Ga.  App.  112,  58  S. 
E,  313;  Goldberg  v.  Cohen,  156  111.  App. 
."44;  Doppelt  V.  Blum,  118  111.  App.  64. 

64.  Carden  v.  Bailey,  87  Ark.  230, 
112  S.  W.  743.  Compare  supra,  IV,  B, 
12,  b,  (I),   (A). 

[a]  A  second  appeal  will  be  dis- 
missed  though   it   be  taken  within  the 


statutory    time.     Downes    v.    Smith,    2 
Marv.    (Del.)    147,  42   Atl.  438. 

65.  111.— Abbott  f.  Kruse,  37  111. 
App.  549,  when  written  comjilaint  is 
necessary  and  none  was  filed.  La. 
State  V.  Judge  of  Thirteenth  Judicial 
Dist.,  38  La.  Ann.  718.  Mo. — Scientific 
American  Club  v.  Horchitz,  128  Mo. 
App.  575,  106  S.  W.  1117.  Tex.— Horan 
V.  Wahrenberger,  9  Tex.  313,  58  Am. 
Dec.  145;  Roeser  v.  Bellmer,  7  Tex.  1; 
Parker  v.  Watt  (Tex.  Civ.  App.),  178 
S.  W.  718;  Dazey  v.  Pennington,  10 
Tex.  Civ.  App.  326,  31   S.  W.  312. 

See  also  Paine  v.  Portage,  Wright 
(Ohio)    417. 

fa]  When  the  cause  is  triable  de 
novo  an  appeal  should  not  be  dismissed 
because  the  justice  had  rendered  judg- 
ment against  two  defendants  when  he 
had  only  obtained  jurisdiction  over  one 
of  them.     Stephens  v.  Cross,  27  111.  35. 

[b]  If  there  are  several  causes  of 
action  stated  and  the  justice  had  juris- 
diction of  one  of  them,  the  appeal  will 
not  be  dismissed.  Harris  v.  Doggett, 
16  Gray  (Mass.)    118. 

66.  m.— Swingley  r.  Haynes,  22  111. 
214;  Ballard  v.  MeCartv,  11  111.  501, 
La.— State  r.  .ludge  of  Thirteenth  Ju- 
dicial Dist.,  38  La.  Ann.  718.  Pa. 
Stollars  V.  East  Finlev,  3  Pa.  Co.  Ct 
209. 

Conclusiveness  of  record,  see  supra, 
IV,  B,  11,  b,  (VIII). 

67.  See  the  following:  Hecht  v. 
Franklin,  113  HI.  App.  467;  Byers  v. 
Humphrey,  96  111.  App.  202;  Sutherland 
r.  Lawrence,  60  111.  App.  331;  State  v. 
Napton,  24  Mont.  450,  62  Pac.  686. 
But  see  Scientific  American  Club  v 
Horchitz,  128  Mo.  App.  575,  106  S.  W. 
U17.  Compare  Cariker  v.  Dill  (Tex. 
Civ.  App.),  140  S.  W.  843. 
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was  disqualified  because  of  interest,^^  unless  the  disqualification  is  of 
such  a  character  that  it  may  be  waived.*'^ 

(II.)  Proceedings  for.— (A.)  Generally.  — The  proper  proceeding  by 
which  to  obtain  a  dismissal  of  the  appeal  is  by  motion  to  dismiss ;''° 
a  demurrer  to  the  application  for  an  appeal  is  not  used.^^  When  the 
appeal  is  irregular,  the  respondent  may  move  to  affirm  the  judgment 
instead  of  to  dismiss  the  appeal,  however.'^ 

A  written  motion  is  sometimes  required."  The  grounds  of  the 
motion  must  be  stated  specifically J^  When  the  grounds  are  not 
apparent  on  the  face  of  the  record,  evidence  is  admissible  in  support 
of  either  the  motion  or  the  appeal  ;^^  but  the  record  may  not  be  con- 
tradicted/*' 

Notice  of  the  motion    to  dismiss  is  usually  required;''  but  when  by 


68.  Kiehardson  v.  Welcome,  6  Cush. 
(Mass.)    331. 

69.  Baldwin  v.  Runyon,  8  Ind.  App. 
344,  35  N.  E.  569. 

70.  Kreite  v.  Smith,  3  Ind.  App.  64^ 
29  N.  E.  174;  Bergman  v.  Margeson,  31 
S.  D.  1,  139  N.  W.  374.  See  generally 
2  Standard  Proc.  391. 

[a]  When  after  an  application  is 
made  to  dismiss  an  appeal,  a  petition 
is  filed  in  the  appellate  court  as  upon 
the  commencement  of  a  new  action, 
thereby  invoking  the  original  jurisdic- 
tion of  the  court,  the  motion  to  dismiss 
becomes  immaterial.  Martin  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  15  Wyo.  493,  89 
Pac.  1025. 

[b  I  The  court  may  amend  a  motion 
to  dismiss  the  case,  to  a  motion  to  dis- 
miss the  appeal,  though  it  had  orally 
granted  the  former  relief,  the  amend- 
ment being  made  at  the  same  term. 
Allard  f.  Smith,  120  Wis.  22,  97  N.  W. 
510. 

71.  Kreite  v.  Smith,  3  Ind.  App.  64, 
29  N.  E.  174. 

72.  Daugherty  v.  Perky  (Mo.  App.), 
177  S.  W.  786;  Lombard  r.  Urban,  142 
Mo.  App.  282,  126  S.  W.  221;  Ilammel 
V.  Weis,  54  Mo.  App.  14.  But  see  Corn- 
stock  V.  Tegarden  Packing  Co.,  171  Mo. 
App.  410,  156  S.  W.  815;  Drake  v.  Gor- 
rell,  127  Mo.  App.  636,  106  S.  W.  1080; 
Butler  V.  Pierce,  115  Mo.  App.  40,  90 
S.  W.  425;  Smith  Drug  Co.  t.  Hill,  61 
Mo.  App.  680,  holding  that  when  ap- 
pellee has  not  appeared  generally,  it 
%v()uld  not  seem  to  be  necessary  that 
he  file  a  formal  motion  to  have  the 
court  affirm  the  judgment  or  dismiss 
the  appeal,  but  that  the  court  must 
act  of  its  own  motion. 

See  also  infra,  IV,  B,  15,  b,  (II),  (B). 

73.  See    the    statutes,    and    Tadlock 

Vol.  XVIII 


1.  Walden,  4  Wills.  Civ.  Gas.   §309,  19 
S.  W.  330. 

[a]  Unless  required  by  statute  the 
motion  to  dismiss  need  not  be  in  writ- 
ing, it  being  sufficient  if  written  no- 
tice of  the  grounds  of  the  motion  be 
given.  Houser  v.  Nolting,  11  S.  D.  483, 
78  N.  W.  955.  See  generally  the  title 
"Motions." 

74.  Swezea  v.  Jenkins,  186  Mo.  App. 
428,  171  S.  W.  618. 

[a]  General  Statement  of  Grounds 
Insufficient. — Byers  r.  Cook,  13  Ore. 
297,   10   Pac.   417. 

fb]  When  the  court  of  its  own  mo- 
tion should  dismiss  an  appeal  because 
of  insufficiency  of  the  undertaking,  it 
is  not  necessary  that  the  grounds 
stated  in  a  motion  to  dismiss  be  as 
definite  as  would  otherwise  be  required. 
Heiney  v.  Heiney,  43  Ore.  577,  73  Pac. 
1038. 

Grounds  for  dismissing  appeal,  see 
ftypra,  IV,  B,  12,  b,   (I). 

75.  111. — Swingley  r.  Haynes,  22  111. 
214.  La.— State  r.  Judge  Thirteenth 
Judicial  Dist.  Court,  38  La.  Ann.  718. 
Pa.— Stollars  r.  East  Finley,  3  Pa.  Co. 
Ct.  209.  W.  Va.— Hubbard  v.  Yocum. 
30  W.  Va.  740,  5  S.  E.  867. 

See  also  Bilyeu  v.  Smith,  18  Ore.  335, 
22  Pac.  1073. 

76.  See  supra,  IV,  B,  11,  b,   (VIII). 

77.  See  the  statutes,  and  Eau. 
Watts  V.  Naylor,  5  Kan.  App.  146,  48 
Pac.  921,  to  dismiss  an  appeal  for  want 
of  prosecution  without  notice  is  error. 
Pa.— Hubert  r.  Weger,  14  Pa.  Co.  Ct. 
128.  S.  D.— Jackson  v.  Berndt,  24  S. 
D.  14,  123  N.  W.  76;  Keehl  v.  Schaller, 
1  S.  D.  290,  46  N.  W.  934;  Myers  V. 
Mitchell,  1  S.  D.  249,  46  N.  W.  245. 

But  see  Grimes  v.  Fall,  81  Minn.  225, 
83  N.  W.  835. 
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the  practice  of  the  court,  the  cause  is  to  appear  on  re^lar  call  or 
at  a  certain  term,  or  on  a  day  certain  for  trial  or  disposition,  a  dis- 
missal for  want  of  prosecution  may  be  had  without  notice  being 
given.''* 

(B.)  Time  for.  —  If  the  statute  prescribes  the  time  when  an  applica- 
tion to  dismiss  the  appeal  may  be  made,  an  application  made  prior 
thereto  is  premature ;  but  in  the  absence  of  such  a  provision  the  ap- 
plication may  be  made  at  any  time  after  the  appellate  court  obtains 
jurisdiction. '^^  An  appellee  may  by  his  own  conduct  or  laclies  waive 
his  right  to  dismiss  an  appeal  from  the  .iustice's  court  for  failure  to 
perfect  the  appeal.®" 

(C.)  Hearing  on  Motion.  —  The  court  in  which  the  action  is  pending 
for  trial  has  authority  to  hear  and  determine  the  application,®^ 

The  merits  of  the  action  are  not  considered  on  such  a  motion,  the 
inquiry  being  confined  to  whether  or  not  the  appeal  has  been  properly 
taken  and  perfected;®-  but  it  is  sometimes  required  that  the  plaintiff 
on  entering  a  motion  for  dismissal  for  want  of  prosecution  must  prove 
a  cause  of  action.®^ 


[a]  Three  days'  notice  of  motion  to 

dismiss  must  be  given  to  appellant  or 
his  attorney.  Bergman  v.  Margeson, 
31  S.  D.  1,  139  N.  W    374. 

[b]  Presumption. — When  the  order 
dismissing  the  appeal  recites  that  the 
motion  to  dismiss  was  regularly  brought 
on  for  hearing,  and  there  is  nothing  in 
the  record  contradicting  the  recital,  it 
will  be  presumed  that  notice,  if  re- 
quired, was  given.  Erpenbach  r.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  11  S.  D.  201, 
76  N.  W.  923. 

[c]  Waiver. — When  the  attorney  for 
the  adverse  party  is  present  in  court 
and  assents  to  the  dismissal,  notice  is 
Tvaived.  McFarland  v.  Butler,  11  Minn. 
72,  74. 

78.  Goldberg  v.  Cohen,  156  111.  App. 
344;  Saunders  v.  Harris,  24  N.  D.  230, 
139  N.  W.  325.  But  see  Jackson  v. 
Berndt,  24  S.  D.  14,  123  N.  W.  76. 

79.  Ala.— Alford  v.  Colson,  8  Ala. 
550;  Jenkins  v.  Cauley,  1  Stew.  61. 
Mass. — Trees  v.  Kushworth,  9  Gray  47. 
Utah.— Hoffman  v.  Lewis,  31  Utah  179, 
87  Pac.  167. 

See  also  Mo. — Smith  v.  Keenan,  14 
Mo.  529.  Tex.— Bell  v.  Brady,  11  Tex. 
Civ.  App.  526,  33  S.  W.  303.  Wis. 
Webster  v.  School  District  No.  4,  16 
Wis.   316. 

[a]  A  jurisdictional  reason  for  dis- 
missing the  appeal  may  be  raised  at  any 
time.  Durham  Fertilizer  Co.  v.  Marsh- 
burn,  122  N.  C.  411,  25  S.  E.  411,  65 
Am.  St.  Rep.  708. 

[b]  When  it  is  attempted  to   take 


an  appeal  from  a  judgment,  in  a  ease 
where  no  such  remedy  exists,  a  motion 
to  dismiss  the  appeal  may  be  made  at 
any  time.  Town  of  Chalmers  v.  Tandy, 
111   111.  App.  252. 

80.  Love  V.  Huffines,  151  N.  C.  378, 
66  S.  E.  304. 

[a]  After  an  appeal  from  a  justice's 
court  has  been  tried  and  judgment 
rendered  in  the  superior  court,  it  is  too 
late  to  move  to  set  the  judgment  aside 
because  of  irregularity  in  the  transmis- 
sion of  the  appeal  papers  from  the  jus- 
tice's court  to  the  clerk  of  the  superior 
court.  The  proper  practice  is  to  move 
before  the  trial  that  the  appeal  be  dis- 
missed for  this  reason.  Parks  v.  Bank 
of  Adairsville,  13  Ga.  App.  48,  78  S. 
E.  856. 

[b]  Mere  delay  in  moving  to  dis- 
miss is  not  a  waiver  of  the  right  of 
dismissal.  Haukland  v.  Minneapolis  & 
St.  L.  Ry.  Co.,  11  S.  D.  493,  78  N.  W. 
9.'^8. 

81.  Kaster  v.  Superior  Court,  24  Cal. 
App.  Dec.  1008. 

[a]  In  New  York  (1)  the  motion 
should  be  made  in  the  appellate  court 
(Webster  r.  Hopkins.  11  How.  Pr.  [N. 
Y.]  140),  (2)  at  special  term.  Gris- 
wold  V.  Van  Deusen,  2  E.  D.  Smith  (N. 
Y.)    178. 

82.  Bower  i\  Cassels,  59  Neb.  620, 
81   N.  W.  622. 

Taking  and  perfecting  the  appeal, 
see  supra,  IV,  B,  6. 

83.  Eichelberger    v.    Garvin,    7    111 
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c.  Judgment  and  Order  on  Dismissal.  —  Some  statutes  permit  piT 
affirmance  of  the  juclginient  upon  a  dismissal  of  the  appeal  for  any 
cause,^*  and  entry  of  judgment  against  both  the  defendants  and  the 
sureties  on  the  appeal  bond.^^  In  some  jurisdictions,  the  order  or 
judgment  is  merely  one  of  dismissal  of  the  appeal.^®  In  dismissing 
an  appeal  for  want  of  prosecution,  the  court  in  some  jurisdictions  is 
without  authority  to  render  judgment  for  the  party  who  was  success- 
ful in  the  justice's  court.*^     Under  some  statutes  the  judgment  dis- 


App.   129.     See  Brown  v.  Cook,  37  111. 

App.  608. 

84.  See  the  statutes,  and  Minn. 
Holmes  v.  Igo,  110  Minn.  133,  124  N. 
W.  974.  Mo.— Young  v.  School  District, 
119  Mo.  App.  108,  95  S.  W.  947.  Tenn. 
Donaghv  &  Co.  v.  McCorkle,  118  Tenn. 
73,  98  S.  W.  1050,  upon  voluntary  dis- 
missal. 

See  also  Cooper  v.  Hickman,  93  Neb. 
731,  141  N.  W.  824,  infra,  IV,  B,  12,  d. 

[a]     When  no  return  has  lieen  filed 

the  district  court  cannot  enter  a  judg- 
ment of  affirmance  in  which  is  included 
the  supposed  amount  of  the  judgment 
in  the  justice's  court.  Eowell  v.  Zier, 
66  Minn.  432,  69  N.  W.  222. 

[h]  In  Kentucky,  if  the  appellant 
fail  to  prosecute,  the  appellee  may 
either  proceed  to  trial  on  the  appeal,  or 
have  judgment  rendered  for  the  amount 
of  the  original  judgment  and  costs,  if 
it  was  in  his  favor  or  in  bar  of  the 
original  judgment  if  it  was  against 
him.  Calhoune  v.  Kidd,  150  Ky.  609, 
150  S.  W.  816. 

fcl  An  affirmance  of  the  judgment 
should  not  be  entered,  unless  the  cause 
is  so  before  the  appellate  court  that  it 
could  regularly  try  it.  Chambers  v. 
O'Bannon,   1   Litt.    (Ky.)    194. 

85.  Hornbeck  v.  Hester,  162  Mo 
App.  721,  145  S.  W.  507.  But  see 
Thompson  v.  Curtis,  2  Mo.  209,  that 
the  circuit  court  on  dismissing  an  ap- 
peal cannot  enter  judgment  on  the 
debt. 

86.  N.  Y.— Duclos  v.  Kelly,  122  App. 
Div.  361,  106  N.  Y.  Supp.  1085.  Ohio. 
Rudershauer  v.  Pagels,  14  Ohio  Cir.  Ct 
327,  8  Ohio  Cir.  Dec.  11.  Ore.— Whip- 
ple r.  Southern  Pacific  Co.,  34  Ore.  370, 
55  Pac.  975;  Neppach  r.  Jordan,  13 
Ore.  246,  10  Pac.  341;  State  v.  McKin- 
non,  8  Ore.  487;  Long  v.  Sharp,  5  Ore. 
438;  Fassman  r.  Baumgartner,  3  Ore. 
469.  S.  D.— Haukland  v.  Minneapolis 
&  St.  L.  Ry.  Co.,  11   S.  D.  493,  78  N. 
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W.   958.     Wis.— Falvey   v.   O'Brien,   17 

Wis.  188;  Shiff  i;.  Brownell,  4  Wis.  285. 
But  see  Keen  v.  Turner,  13  Mass.  265. 

[a]  Recitals  in  Order, — All  papera 
that  were  before  the  court  and  were 
considered  and  used  on  the  motion  to 
dismiss  the  appeal  should  be  recited 
in  the  order.  Duclos  v.  Kelly,  122  App. 
Div.  361,  106  N.  Y.  Supp.  1085. 

[bl  The  reasons  for  dismissing  the 
appeal  need  not  be  stated  by  the  court 
on  the  record.  Obert  v.  Whitehead  9 
N.  J.  L.  244. 

[c]  Amendment  of  Order, — Where  a 
motion  to  dismiss  the  action  is  orally 
granted,  the  appellate  court  has  power 
at  the  same  term  and  before  the  order 
of  dismissal  has  been  reduced  to  writ- 
ing to  amend  the  motion  and  order  so 
tliat  they  should  provide  for  a  dismis- 
sal of  the  appeal.  Allard  v.  Smith,  120 
Wis.  22,  97  N.  W.  510. 

[d]  In  Illinois  (1)  the  practice  ia 
to  _  award  a  procedendo,  that  being  a 
writ  commanding  the  justice  to  pro- 
ceed upon  the  judgment  as  if  no  appeal 
had  ever  been  taken  therefrom  (Bank 
of  Commerce  v.  Franklin,  88  111.  App. 
198;  Pacific  Express  Co.  v.  Peadro,  25 
Til.  App.  75);  (2)  but  that  writ  can- 
not issue  when  no  transcript  of  the 
justice  has  been  filed  in  the  county 
court.  Smith  v.  McCandless,  101  111. 
App.  143. 

fe]  In  Wyoming  when  the  appeal  is 
disrnissed  by  reason  of  irregularity  in 
taking  or  consummating  same,  the 
clerk  of  the  district  must  certify  to 
the  justice  the  order  of  dismissal  and 
shall  remit  with  such  order  the  papers 
returned  by  the  justice.  The  dismissal 
must  be  by  order  of  the  court,  and 
cannot  be  merely  a  notice  of  dismissal 
by  appellant.  Mayott  v.  Knott,  16  Wyo. 
108,  92  Pac.  240.. 

87.     Fogarty  v.  Battles,  145  Iowa  61 
123  N.  W.  952. 
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missing  the  appeal  must  be  entered  within  a  specified  time  or  the 
action  will  be  dismissed.*^ 

d.  Effect  of  Dismissal.  —  In  some  jurisdictions,  the  dismissal  of  the 
appeal  by  the  court  has  the  same  effect  as  an  affirmance  of  the  judg- 
ment f^  in  others,  the  effect  is  to  revive  the  judgment  of  the  justice,"" 
and  put  it  back  in  full  force  and  effect  again,''^  even  though  the  dis- 
missal be  voluntary ,^2  though  in  some  jurisdictions  a  voluntary  dis- 
missal of  the  appeal  does  not  restore  the  judgment  to  validity. '■*■'  Under 
some  statutes,  where  the  trial  on  appeal  is  de  novo,  a  dismissal  by 
the  court  on  any  ground  other  than  an  irregularity  in  taking  the 
appeal  is  virtually  a  dismissal  of  the  action."*  Nor  is  the  judgment 
revived  in  some  jurisdictions  when  the  dismissal  is  for  reasons  other 
than  want  of  jurisdiction.^^ 

When  an  order  dismissing  an  appeal  is  entered,  the  appellate  court 
ceases  to  have  jurisdiction  so  long  as  that  order  remains  on  its  records 
unreversed,  and  not  vacated  or  set  aside.^® 


88.  Franzman  v.  Davies,  32  Mout. 
251,  80  Pac.  251. 

89.  Nat.  Furniture  Co.  v.  Edwards, 
105  Ga.  240,  31  S.  E.  161;  McClintock 
t.  Life  Insurance  Co.  of  Va.,  149  N.  C. 
35,  62  S.  E.  775.  Compare  supra,  IV, 
B,  12    c. 

'90.'  Ark.— Hill  r.  Steel,  17  Ark.  440. 
Ky.— Calhoune  v.  Kidd,  150  Ky.  609, 
150  S.  W.  816.  Mo.— Pullis  v.  PuHis 
Bros.  Iron  Co.,  157  Mo.  565,  57  S.  W. 
1095.  See  Leonard  v.  Security  Bldg. 
Co.,  179  Mo.  App.  480,  162  S.  W.  685. 
Tex. — Cariker  v.  Dill  (Tex.  Civ.  App.), 
140  S.  W.  843.  But  see  Western  Union 
Tel.  Co.  V.  McKee  Bros.  (Tex.  Civ. 
App.),  135  S.  W.  658,  holding  that 
when  an  appeal  is  dismissed  because  of 
failure  to  appear  and  prosecute  the 
appeal,  the  judgment  of  the  justice  is 
not  revived. 

I  a]  Cause  Remains  With  Justice. 
When  an  appeal  is  dismissed  because 
the  justice  had  not  rendered  a  final 
judgment,  the  cause  is  still  in  the  jus- 
tice's court,  and  he  may  proceed  there- 
with. Harper  v.  Dawson  (Tex.  Civ. 
App.),  167  S.  W.  311.  See  Williams  v. 
Connell  (Tex.  Civ.  App.),  143  S.  W. 
291. 

[b]  Validity  of  judgment  appealed 
from  is  not  adjudicated.  Campbell  v. 
Durand,  39  Utah  118,  115  Pac.  986. 

[c]  Discontinuance  of  a  suit  after 
appeal  is  not  such  a  discontinuance  of 
an  appeal  as  to  revive  the  judgment 
of  the  justice  as  is  provided  for  on 
dismissal  of  appeals.  Franks  v.  Fech- 
eimer,  44  Mich.  177,  6  N.  W.  215. 

[d]  Reversal  on  Dismissal. — On  dis- 


missal of  an  appeal,  the  court  is  with- 
out power  to  reverse  a  judgment,  the 
effect  of  the  dismissal  being  to  revive 
the  judgment  of  the  justice.  Manion 
r.  State,  11  Mo.  578;  Runkle  v.  Hagan,  3 
Mo.  234;  Barns  v.  Holland,  3  Mo.  47. 

91.  Hunter  v.  Thomas,  51  Ind.  44, 
Kan.— Kansas  City,  Ft.  S.  &  G.  R.  Co. 
f.  Hammond,  25  Kan.  208.  Ky. — Cal- 
houne v.  Kidd,  150  Ky.  609,  150  S.  W. 
816.  Mo.— Pullis  V.  Pullis  Bros.  Iron 
Co.,  157  Mo.  565,  57  S.  W.  1095.  See 
Sublette  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  96  Mo.  App.  113,  69  S.  W.  745. 
N.  D.— Saunders  v.  Harris,  24  N.  D.  230, 

139  N.  W.  325.  Tex.— Kingsley  v. 
Schmickcr  (Tex.  Civ.  App.),  60  S.  W. 
331;  Jameson  v.  Smith,  19  Tex.  Civ. 
App.  90,  46  S.  W.  864.  Wyo.— Mayott 
V.  Knott,  16  Wyo.  108,  92  Pac.  240. 

92.  Mathis  r.  Bryson,  49  N.  C.  508; 
Sturgill  V.  Thompson,  44  N.  C.  392 

93.  Cariker  v.  Dill  (Tex.  Civ.  App.), 

140  S.  W.  843;  Western  Union  Tel. 
Co.  r.  McKee  Bros.  (Tex.  Civ,  App.), 
135  S.  W.  658.  And  see  Lee  v.  Kaiser, 
80   Mo.  431. 

94.  Bender  Bros.  r.  Lockett,  64  Tex, 
566;  Llano  Imp.  &  Furnace  Co.  v 
White,  5  Tex.  Civ.  App.  109,  23  S.  W. 
594. 

95.  See  Lee  v.  Kaiser,  80  Mo.  431; 
Town  of  Carrollton  v.  Ehomberg,  78 
Mo.  549;  Turner  v.  Northcut,  9  Mo. 
251.  See  also  Pullis  v.  Pullis  Bros.  Iron 
Co.,  157  Mo.  565,  587,  57  S.  W.  1095. 

96.  Baker  v.  Irvine,  58  S.  C.  436,  36 
S.  E.  742;  Doering  r.  Jensen,  16  S.  D 
58,  91  N.  W.  343;  Rudolph  v.  Herman, 
4  S.  D.  203,  56  N.  W.  122. 
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e.  Reinstatement.  —  The  court  may  set  aside  an  order  of  dismissal 
made  at  the  same  term  of  court,^^  but  not  one  made  at  a  previous 
torm.^8 

Upon  a  motion  to  vacate  an  order  dismissing  the  appeal,  the  party- 
seeking  the  order  should  by  affidavit  excuse  or  explain  his  default  ;®* 
and  if  he  be  the  defendant,  he  must  also  state  facts  showing  that  he 
has  a  meritorious  defense  to  the  action.^ 

Reinstatement  of  the  appeal  rests  in  the  discretion  of  the  appellate 
court,  and  is  granted  usually  when  a  satisfactory  reason  appears.^ 

13.'  Hearing  and  Proceedings  Preliminary  Thereto.  —  a.  Pre- 
liminary Proceedings.  —  d.)  Iii  General.  —  When  several  actions  are 
pending  between  the  same  parties  on  appeal,  a  consolidation  will  be 
ordered,^  unless  the  parties  may  in  some  way  be  prejudiced  thereby.* 
The  court  may  require  a  plaintiff  to  elect  whether  he  will  hold  the 
defendant  as  joint  maker,  indorser,  surety  or  guarantor  on  the  note 
in  suit.°  A  guardian  ad  litem  may  be  appointed  by  the  appellate  court 
though  none  was  appointed  by  the  justice.® 

(11.)   Change  of  Venue.7  —  A   change  of  venue  is  authorized  under 


97.  Hart  v.  Lequieu,  110  Ark.  284, 
161  S.  W.  201;  McPherson  f.  Consoli- 
dated Cas.  Co.,  105  Ark.  324,  151  S.  W. 
283;  Calhoune  f.  Kidd,  150  Ky.  609, 
150  S.  W.  816.  See  also  Ind.  Ter. 
Brown  r.  Gorman,  7  Ind.  Ter.  746,  104 

5  W  1163.  Tex. — Harris  v.  Kobinson, 
49  Tex.  Civ.  App.  437,  109  S.  W.  400. 
Wis.— Stone  v.  Halpin,  83  Wis.  483, 
53  N.  W.  691. 

[a]  When  a  cause  is  irregularly  on 
the  trial  docket  and  dismissed  without 
Eotice,  it  should  be  reinstated.  Watts 
V.  Naylor,  5  Kan.  App.  146,  48  Pac. 
921. 

98.  Mcintosh  v.  Lewis,  69  111.  App. 
593;  Chicago  Title  &  Tr.  Co.  v.  Chicago 

6  N.  P.  E.  Co.,  58  111.  App.  388;  Angus 
f.  Backus,  58  111.  App.  259;  Hunt  v. 
Baldwin,  27  111.  App.  446.  Contra,  Gor- 
rell  r.  Willis,  54  W.  Va.  78,  46  S.  E. 
139,  statute  permits  order  of  reinstate- 
ment within  three  terms  after  making 
of  order  of  dismissal. 

99.  Bostrom  v.  Alexander,  138  111. 
App.  428;  London  Guarantee  &  Ace. 
Co.  V.  Mossness,  108  111.  App.  440; 
Saunders  v.  Harris,  24  N.  D.  230,  139 
N.  W.  325.  See  also  Drinkwater  v. 
Davidson,  90  111.  App.  9. 

1.  Bostrom  v.  Alexander,  138  111. 
App.  428;  Fisher  v.  Friend,  78  HI.  App. 
474;  Fisher  v.  Perrine,  62  N.  J.  L.  643, 
42  Atl.  172.  See  also  Drinkwater  v. 
Davidson,  90  111.  App.  9. 

2.  See  Kan. — Byington  v.  State 
Journal  Co.,  40  Kan.  622,  20  Pac.  514. 
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Mich. — Aldrich  v.  Clinton  County  Circ. 
Judge,  49  Mich.  609,  14  N.  W.  565. 
Mo.— Bullock  V.  Cook,  28  Mo.  App.  222. 
[a]  Mandamus  may  be  invoked  to 
secure  the  reinstatement  of  an  appeal 
that  has  been  improperly  dismissed. 
Hockenbury  v.  Alpaugh,  34  N.  J.  L. 
342;  Fergerson  v.  Kays,  21  N.  J.  L.  431; 
Porter  v.  Klahn,  1  White  &  W.  Civ. 
Cas.  (Tex.)  §528.  See  generally  the 
title   "Mandamus." 

3.  Cooper  v.  Maddan,  6  Ala.  431 ; 
Ray  V.  Missouri,  K.  &  T.  R.  Co.,  90 
Kan.  244)^  133  Pac.  847.  See  also 
Brown  v.  Hiekie,  68  Iowa  330,  27  N. 
W.  276. 

As  to  consolidation  of  actions  gener- 
ally, see  the  title  "Consolidation  of 
Actions;"  in  justice's  court,  see  supra, 
III,  C. 

[a]  Consolidation  of  actions  may 
he  ordered  though  it  results  in  the 
amount  in  controversy  in  the  consoli- 
dated action  exceeding  the  amount  of 
the  justice's  jurisdiction.  Ray  v.  Mis- 
souri, K.  &  T.  E.  Co.,  90  Kan.  244,  133 
Pac.  847. 

4.  Cooper  v.  Maddan,  6  Ala.  431. 

5.  Barnett  v.  Nolte,  55  Mo.  App. 
184. 

6.  Moody  V.  Gleason,  7  Cow.  (N.  Y.) 
482. 

7.  As  to  change  of  venue  generally, 
see  the  title  "Change  of  Venue;"  in 
justice's  court,  see  supra,  III,  D,  2. 
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certain  circumstances  in  some,"  but  not  alP  jurisdictions.  When  a 
cause  is  transferred  because  of  disqualification  of  the  judge  of  the 
appellate  court,  it  nuist  be  heard  in  the  same  county.^° 

(III,)  Dismissal  of  Action  and  Nonsult.ii  —  (A.)  Voluntary  Dismissal. 
In  some  jurisdictions,  a  plaintiff  may  discontinue  his  action  after  an 
appeal  has  been  taken, ^-  but  before  the  final  submission  of  the  case.^* 
Nor  is  this  right  affected  by  the  pendency  of  a  motion  to  dismiss  the 
appeal.^*  But  plaintiff  cannot  dismiss  the  action  or  ask  for  a  non- 
suit when  the  appeal  is  from  a  judgment  upon  a  set-off  rendered 
against  him  by  the  justice. ^^  When  the  action  is  against  defendants 
not  jointly  liable,  plaintiff"  may  after  appeal  dismiss  his  action  as  to 
one  or  more  of  them  and  proceed  against  the  others.^"  When  an 
appeal  is  taken  by  one  of  several  defendants  in  an  action  wherein  a 
recovery  may  be  had  against  one  of  them  and  not  against  the  others, 
plaintiff's  failure  to  bring  in  the  non-appealing  defendants  amounts  to 
a  dismissal  as  to  them.^^ 

(B.)  Involuntary  Dismissal  and  Nonsuit, —  (1.)  Generally.  — A  court 
has  inherent  power  to  dismiss  an  action  pending  before  it  on  appeal, 
because  of  the   failure  of  plaintiff  to  prosecute   it   with   diligence. ^^ 


8.  Ark. — Hurley  r.  Bevens,  57  Ark. 
547,  22  S.  W.  172.  Colo.— Town  of  Del 
Norte  r.  Weiss,  38  Colo.  269,  88  Pac. 
581.  Ind. — McDonough  v.  Kane,  75 
Ind.  181.  Ky. — Washington  County 
Court  V.  Thompson,  13  Bush  239.  Mo. 
Clements  v.  Greenwell,  40  Mo.  App.  589. 
Wis.— Van  Kleck  v.  Hanchett,  51  Wis. 
398,  S  N.  W.  236.  See  Campbell  v. 
Chambers,  34  Wis.  310;  Dykeman  v. 
Budd,  3  Wis.  640. 

9.  Cal. — Lueo  v.  Superior  Court,  71 
Cal.  555,  12  Pac.  677;  Gross  v.  Superior 
Court,  71  Cal.  382,  12  Pac.  264.  111. 
Pennsylvania  Co.  v.  Chicago,  113  111. 
App.  638.  la. — Boileau  v.  Chicago,  B. 
&  Q.  By.  Co.,  69  Iowa  324,  28  N.  W. 
621;  Arden  v.  Chicago,  B.  &  Q.  Ey.  Co., 
65  Iowa  723,  23  N.  W.  141.  But  see 
Browne  v.  Hickie,  68  Iowa  330,  27  N. 
W.  276,  distinguishing  Schuchart  v. 
Lammey,  62  Iowa  197,  17  N.  W.  467. 
Md.— Geekie  f.  Harbourd,  52  Md.  460; 
Hoshall   V.  Hoffacker,   11   Md.   362. 

10.  Wiles  V.  Peck,  16  How.  Pr.  (N. 
Y.)  541.  But  see  Chesterson  v.  Mun- 
son,  27  Minn.  498,  8  N.  W.  593,  hold- 
ing that  by  consent  it  may  be  heard  in 
any  county  within  the  judicial  district. 

11.  Dismissal  of  appeal,  see  supra, 
IV,  B,  12. 

As  to  dismissal,  discontinuance  and 
nonsuit,  see  generally  the  title  "Dis- 
missal, Discontinuance  and  Nonsuit." 

12.  Turner  v.  Northcut,  9  Mo.  251; 
Holdridge    r.  Marsh,   28   Mo.  App.   283. 

13.  Shaffer  v.   Currier,    13    111.    667; 


Mundt  V.  Cooke-Eutledge  Coal  Co.,  118 
111.  App.  124.  Ky.— Shadrack  v.  Milam, 
6  J.  J.  Marsh.  608.  Mich.— French  v. 
Weise,  112  Mich.  586,  70  N.  W.  1101, 
4  Detroit  Leg.  N.  115.  Minn.— Fall- 
man  );.  Gilman,  1  Minn.  179.  Mo. 
Leonard  i'.  Security  Bldg.  Co.,  179  Mo. 
App.  480,  162  S.  W.  685.  N.  Y.— Peo- 
ple ex  rel.  Davis  v.  Judges  of  Tompkins 
County,   8    Cow.    131. 

But  see  Prettyman  v.  Waples '  Exr., 
4  Har.   (Del.)    299. 

[a]  Plaintiff  may  abandon  his  suit 
or  suffer  a  non  pros,  as  in  an  original 
action,  leaving  himself  at  liberty  to 
institute  a  new  suit  for  the  same  claim. 
Borden  Mining  Co.  v.  Barry,  17  Md. 
419. 

Effect  of  dismissal  on  judgment,  see 
infra,  IV,  B,  13,  a,   (III),  (C). 

14.  Leonard  v.  Security  Bldg.  Co., 
179  Mo.  App.  480,  162  S.  W.  685. 

As  to  motion  to  dismiss  appeal,  see 
supra,   IV,  B,   12,  b,   (II),   (A). 

15.  Hess  f.  Hess,  78  Neb.  347,  110 
N.  W.  999;  Reed  v.  Rocap,  9  N.  J.  L. 
347. 

16.  Guuderson  v.  Hasterlik,  100  111. 
App.  429;  Grayson  v.  Hollingsworth 
(Tex.  Civ.  App.),  148  S.  W.  1135. 

17.  Olsen  v.  Stark,  04  111.  App.  556; 
Callaghan  r.  Myers,  89  111.  566;  Smith 
V.  Hyde  Park  Portland  Cement  Co.,  55 
111.  App.  282.  See  also  Flinn  v.  Barlow, 
16  111.  39;  Wilderman  v.  Sandusky,  15 
111.   59. 

18.  Pistolesi    r.   Superior    Court,    26 

Vol.  XVIII 


306 


JUSTICES  OF  THE  PEACE 


If  it  appear  from  the  fare  of  the  record  that  the  justiee  was  without 
jurisdiction  of  the  subject-matter  the  appellate  court  will,  if  the  ob- 
jection be  seasonably  made,  dismiss  the  action  ;^^  but  if  the  appellate 
court  is  without  jurisdiction  of  the  appeal,  the  action  should  not  be 
dismissed,  this  being  merely  reason  for  dismissing  the  appeal.^"  Dis- 
qualification of  the  justice  because  of  interest  is  ground  for  dismissing 
the  action.-^  In  some  jurisdictions,  if  there  is  no  complaint  con- 
tained in  the  transcript  or  record  the  action  will  be  dismissed  f^  but 
ordinarily  a  nonsuit  will  not  be  ordered  because  of  an  irregularity 
in  taking  and  perfecting  the  appeal, ^^  or  because  of  an  act  or  ruling 
of  the  justice,  when  the  cause  is  triable  anew  in  the  appellate  eourt.^* 
(2.)  Time  for.  — A  motion  to  dismiss  the  action  for  want  of  juris- 
diction of  the  justiee  may  be  made  at  any  time  during  the  trial.^' 


Cal.  App.  403,  147  Pac.  104  (explaining 
Hubbard  v.  Superior  Court,  9  Cal.  App. 
166,  98  Pae.  394);  Jacoby  v.  Mitchell, 
19  Neb.  537,  26  N.  W.  255.  See  Frazier 
V.  Walker,  30  Ohio  Cir.  Ct.  25. 

Dismissal  of  appeal  for  failure  to 
prosecute,  see  supra,  IV,  B,  12,  b,  (1), 
(B). 

Effect  of  dismissal  of  action  as  bar  to 
another  action,  see  the  title  "Judg- 
ments. ' ' 

19.  Cal.— Bartnett  v.  Hull,  19  Cai. 
App.  91,  124  Pac.  885.  See  Ballerino 
t.  Bigelow,  90  Cal.  500,  27  Pac.  372. 
Kan. — Berroth  v.  McElvain,  41  Kan. 
269,  20  Pac.  850.  Mass.— Elder  v. 
Dwight  Mfg.  Co.,  4  Gray  201.  Mo. 
Barnett  f.  Atlantic  &  Pac.  R.  Co.,  68 
Mo.   56,   30   Am.   Rep.   773. 

See  also  Ga. — Morrison  f.  Hart,  122 
Ga.  660,  50  S.  E.  471;  McHenry  i: 
Mavs,  110  Ga.  299,  34  S.  E.  1010. 'Md. 
Darrell  v.  Biscoe,  94  Md.  684,  51  Atl. 
410.  Mont. — Shea  v.  Reagan,  29  Mont. 
.308,  74  Pac.  737;  Missoula  E.  L.  Co.  v. 
Morgan,  13  Mont.  394,  34  Pac.  488. 
Wis.— Cooban  v.  Bryant,  36  Wis.  605. 

[a]  The  objection  may  he  taken  hy 
demurrer  in  the  appellate  court.  Hoban 
V.  Ryan,  130  Cal.  96,  62  Pac.  296.  See 
also  Nolan  v.  Hentig,  138  Cal.  281,  71 
Pac.  440. 

[bl  Though  no  ohjection  was  made 
in  the  justice's  coiirt,  the  point  may 
be  urged  on  appeal.  Hope  v.  Hurt,  59 
Miss.  174;  Barnett  v.  Atlantic  &  Pac. 
R.  R.  Co.,  68  Mo.  56,  30  Am.  Rep.  773. 

[el  Dismissal  for  Failure  of  Justice 
To  Transfer  Case.— Where  the  defend- 
ant applied  for  and  became  entitled 
to  a  change  of  venue,  by  reason  of 
which    the    justice    lost    further   juris- 


diction of  the  cause,  but  rendered  judg- 
ment for  plaintiff,  and  defendant  ap- 
peals and  appears  specially  the  action 
will  be  dismissed.  Bailey  v.  Williams, 
55  Colo.  95,  132  Pac.  1142. 

20.  Ely  V.  Dillon,  21  Iowa  47. 
Dismissal   of  appeal,   see   supra,  IV, 

B,  12. 

21.  Richardson  v.  Welcome,  6  Gush. 
(Mass.)    331. 

22.  West  Coast  Lumb.  Co.  v.  Brady, 
69  Ore.  39,  137  Pac.  764;  Hilliard  V. 
Loeb,  31  S.  D.  329,  140  N.  W,.  703.  See 
Clark  V.  Hansgen,  9  Mo.  App.  586. 

[a]  When  the  appellate  court  is 
without  power  to  order  a  defect  in  the 
record  to  be  supplied,  and  the  record  is 
insufficient  to  give  that  court  jurisdic- 
tion to  try  the  case,  it  will  be  dis- 
missed. West  Coast  Lumb  Co.  v. 
Brady,  69  Ore.  39,  137  Pac.  764. 

As  to  transcript  or  record,  see  supra, 
IV,  B,  11,  b. 

23.  Cavenaugh  r.  Titus,  5  Wis.  143. 

24.  Harper  v.  Baker,  9  Mo.  116. 
But  see  Urton  r.  Sherlock,  61  Mo.  257, 
holding  that  where  judgment  was  rend- 
ered by  the  justice  against  two  or  more 
defendants  without  sufficient  service, 
the  action  may  be  dismissed  against 
those  who  appealed  from  the  judg- 
ment; also  Winchell  v.  Pond,  19  Vt. 
198. 

25.  Ball  V.  Biggam,  43  Kan.  327,  23 
Pac.  565;  Richardson  v.  Welcome,  6 
Cush.  (Mass.)  331;  Elder  v.  Dwight 
Mfg.  Co.,  4  Gray  (Mass.)   201. 

[a]  But  the  objection  is  waived  un- 
less taken  at  the  trial.  Holbrook  v. 
Superior  Court,  106  Cal.  589,  39  Pac. 
936. 
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A  nonsuit  cannot  be  entered  after  the  cause  has  been  submitted  to  the 
jury.-*^ 

(C.)  Effect  of  Dismissal.27  — If  plaintiff  takes  a  voluntary  nonsuit 
or  dismisses  his  action  during  the  pendency  of  an  appeal,  the  judg- 
ment of  the  justice  is  vacated.^'*  When  the  action  is  dismissed  in  the 
appellate  court  for  want  of  jurisdiction  in  the  justice,  the  judgment 
of  the  justice  is  similarly  annulled,-''  and  in  those  jurisdictions  where 
the  judgment  of  th(;  justice  is  vacated  when  an  appeal  is  taken,  a 
dismissal  of  the  action  does  not  reinstate  or  revive  the  judgment  of 
the  justice.^'' 

(IV.)  Eeinstatement.  —  An  application  to  reinstate  the  action  must 
be  made  at  the  term  during  which  the  dismissal  was  granted.^^ 

b.  Ilearivg.  —  (I.)  In  General.  — Where  an  appeal  from  justice's 
court  is  heard  on  questions  of  law  only,  the  usual  mode  of  presenting 
such  questions  must  be  followed. -^^  The  rules  governing  where  there 
is  a  trial  de  novo  upon  an  appeal  from  justice's  court  are  treated 
elsewhere  in  this  title.^^ 

(II.)  Time  for.— (A.)  Generally.  —The  time  at  which  the  hearing 
in  the  appellate  court  shall  take  place  is  variously  regulated  by  the 
statutory  provisions  on  the  subject,  the  most  frequent  provision  being 
that  it  shall  take  place  at  the  next  succeeding  term  of  court  after  the 
perfecting  of  the  appeal.^* 


26.  Fliim  v.  Barlow,  16  111.  39;  Bo- 
gert  V.  Chrvstie,  24  N.  J.  L.  57;  Dore- 
nius  V.  Howard,  23  N.  J.  L.  390;  Will- 
iamson (;.  Brown,  10  N.  J.  L.  296.  But 
see  Richardson  v.  Welcome,  6  Cush. 
(Mass.)    331. 

27.  Effect  of  dismissal  of  appeal,  see 
nupra,  IV,  B,  12,  d. 

28.  Shaffer  v.  Currier,  13  111.  667; 
Leonard  v.  Security  Building  Co.,  179 
Mo.  App.  480,  162  S.  W.  685. 

fa]  The  case  stands  as  if  no  judg- 
ment had  been  rendered  in  the  action. 
Turner  v.  Northcut,  9  Mo.  251. 

29.  Bassett  r.  Oldham,  7  Dana. 
(Ky.)   168. 

30.  French  v.  Weise,  112  Mich.  586, 
70  N.  W.  1101,  4  Det.  Leg.  N.  115; 
Western  Union  Tel.  Co.  v.  McKee  Bros. 
(Tex.  Civ.  App.),  135  S.  W.  658. 

Effect  of  appeal,  see  supra,  IV,  B,  7. 

31.  Frazier  v.  Walker,  30  Ohio  Cir. 
Ct.  25. 

32.  Third  Municipality  of  New  Or- 
leans V.  Hazelbach,  1  La.  Ann.  386. 

33.  See  infra,  IV,  B,  14. 

34.  See  the  statutes,  and  the  fol- 
lowing: Ark. — Polk  V.  Sparks,  115  Ark. 
457,  171  S.  W.  866,  if  the  appeal  is 
allowed  at  least  ten  days  before  the 
first  day  of  the  appellate  term.  Del. 
Moore  v.  Pearson  Packing  Co.,  4  Penne. 


290,  55  Atl.  5.  111.— Vallens  v.  Hop- 
kins, 157  111.  267,  41  N.  E.  632,  rever- 
aiTif]  51  III.  App.  337  (if  ten  days  at 
least  have  intervened);  Armstrong  v. 
Crilly,  152  III.  646,  38  N.  E.  936.  Ind. 
Jamison  v.  Jarrett,  4  Ind.  187.  la. 
Mediken  v.  Mason  &  Co.,  10  Iowa  406. 
Kan.— Sawyer  v.  Forbes,  36  Kan.  612, 
14  Pac.  148;  Watts  v.  Naylor,  5  Kan. 
App.  146,  48  Pac.  921.  La.— Abraham 
f.  Wallenberg,  130  La.  1096,  1106,  58 
So.  805,  appeals  are  returnable  within 
ten  daye  after  service  of  citation,  with 
one  day  additional  for  every  ten  miles 
that  appellee's  residence  is  from  the 
]ilace  judgment  was  rendered.  Minn, 
Chesterson  v.  Munson,  27  Minn.  498,  8 
N.  W.  593.  See  Rollins  v.  Nolting,  53 
Minn.  232,  54  N.  W.  1118,  appeals  on 
questions  of  law  alone  may  be  brought 
on  for  hearing  at  any  time.  Mo. — Lic- 
berman  v.  Fiudley,  '84  Mo.  App.  384. 
N.  J.— Matthews  i\  Rankin,  58  N.  J.  L. 
584,  33  Atl.  1052.  N.  C— State  v.  Ed- 
wards, 110  N.  C.  511,  14  S.  E.  741. 
S.  D.— Chandler  v.  Hill,  13  S.  D.  176, 
82  N.  W.  397.  Tenn.— Rogers  v.  Holl-' 
ingsworth,  95  Tenn.  357,  32  S.  W.  197, 
Tex.— Henson  v.  Martin,  2  Wills.  Civ. 
Cas.  §272;  Cowart  v.  Oram,  1  White  & 
W.  Civ.  Cas.   §183. 

[a]     When    appellant    fails   to    give 
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(B.)  Continuances. 35  —  The  granting  of  an  application  for  a  con- 
tinuance of  the  hearing  npon  an  appeal  from  justice's  court  rests  in 
the  sound  discretion  of  the  court,"''  except  in  those  jurisdictions  in 
which  the  time  of  hearing  is  expressly  fixed  by  statute.^^  In  some 
jurisdictions,  when  there  has  been  no  notice  of  appeal  served,  the 
cause  is  continued  over  at  the  first  term  by  operation  of  law,  unless 
appellee  appears  voluntarily  or  there  has  been  a  waiver  of  service  of 
the  notice. ^^ 

c,  Belieanng.  —  In  some  jurisdictions  the  court  may  in  a  proper 
case  grant  a  re-argument.^^ 

14,  Trial  of  Issues  in  Appellate  Court.  —  a.  What  Cases  Triable 
Anew. —  (I.)  In  General.  • — Appeals  from  justice's  court  are  generally 
tried  de  novo  in  the  appellate  court,"*"  without  regard  to  any  error, 


notice  of  appeal  (1)  when  such  notice 
is  required,  the  cause  shall  at  the  op- 
tion of  appellee,  be  tried  at  the  first 
term  if  he  enters  his  appearance  on  or 
before  the  second  day  of  the  term;  but 
when  not  so  entered,  the  cause  cannot 
be  tried  at  that  term  unless  by  consent 
of  both  parties.  Blakely  v.  Missouri 
Pac.  Ey.  Co.,  79  Mo.  342;  Transier  v. 
St.  Louis,  K.  C.  &  N.  Ey.  Co.,  54  Mo. 
189;  Chrismer  v.  St.  Louis,  etc.  E.  Co., 
54  Mo.  152;  Nay  v.  Hannibal  &  St.  J. 
K.  Co.,  51  Mo.  575;  Short  v.  Morrison, 
149  Mo.  App.  372,  130  S.  W.  78.  (2) 
Where  no  notice  is  given  and  no  ap- 
pearance entered  before  the  second  day 
of  the  term,  the  case  cannot  be  heard. 
Hawley  v.  Missouri  Pac.  Ey,  Co.,  80  Mo, 
540. 

35,  As  to  continuances  generally,  see 
the  title  "Continuances;"  in  justice's 
court,  see  supra,  III,  L,  1,  c,   (11), 

36,  Ga.— Eivers  v.  Hood,  65  Ga.  302, 
111. — Stirlon  v.  Pettibone,  77  111.  App. 
72.  Ind.— Noble  v.  Tillotson,  2  Ind.  553. 
la. — James  v.  Arbuckle,  8  Iowa  272, 
Mich. — McDonald  v.  Weir,  76  Mich, 
243,  42  N.  W.  1114.  Mo,— Prick  Co.  v. 
Marshall,  86  Mo.  App.  463;  Pifer  v. 
Stanley,  57  Mo.  App.  516.  Tex. — Inter- 
national &  G.  N.  E.  Co.  V.  Eagsdale,  67 
Tex.  24.  2  S.  W,  515.  Vt.— Carruth  v. 
Tighe,  32  Vt.  626.  Wis.— Whitham  r. 
Mappes,  89  Wis.  668,  62  N.  W.  430; 
Sutton  r.  Wegner,  72  Wis.  294,  39  N. 
W.  775;  Wilcox  v.  Holmes,  20  Wis.  307. 

fa]  When  an  amended  complaint 
filed  in  the  appellate  court  does  not 
introduce  a  new  ground  of  action,  but 
is  merely  a  restatement  of  the  claim 
filed  with  the  justice,  no  reason  for  a 
continuance  is  shown.  Eoberts  r.  Bal- 
timore &  O.  E.  E.  Co.,  72  W.  Va.  370, 
78  S.  E.  357. 
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[b]  The  failure  to  file  a  complete 
transcript  is  not  ground  for  a  continu- 
ance. Mitchell  V.  Stephens,  23  Ind. 
466.  And  see  Whaley  v.  Gleason,  40 
Ind.  405.  Effect  of  failure  to  file  tran- 
script, see  generally  supra,  IV,  B,  11, 
b,   (VII). 

fc]  Where  one  of  two  defendants 
appeals  from  a  judgment  of  the  justice 
and  the  other  has  not  appeared  and 
no  process  has  been  issued  against  him, 
it  is  improper  to  direct  judgment 
against  both  defendants,  the  proper 
practice  being  to  order  a  continuance 
so  that  process  may  be  issued  against 
the  non-appealing  defendant.  Bourton 
r.  Eathbone,  23  111.  App.  654. 

fd]  The  action  of  the  court  will 
not  be  disturbed  unless  there  is  an 
abuse  of  discretion.  See  Hensley  V. 
Tucker,   10  Ark.   527. 

37,  Moore  v.  Pearson  Packing  Co,, 
4  Penne.  (Del.)  290,  55  Atl.  5.  See  also 
111, — Counselman  v.  Sullivan,  101  111, 
App.  307.  la.— Tnsell  v.  Kennedy,  120 
Iowa  234,  94  N.  W.  456.  N,  J,— John- 
son f.  O'Neil,  46  N,  J.  L.  510. 

38,  Insell  v.  Kennedy,  120  Iowa  234, 
94  N.  W.  456;  Bond  ;;."  Davis,  37  Iowa 
163;  McCormick  v.  Bishop,  3  G.  Gr, 
(Iowa)  99;  Blake  v.  Downey,  51  Mo. 
437;  Bueholz  v.  Windhorst,  7  Mo.  App, 
584.  Compare  Kevlon  v.  Missouri,  K.  & 
T.  Ev.  Co.,  114  Mo.  App.  66,  89  S,  W. 
337, 

39,  Bumpus  v.  Anderson,  49  Misc, 
417,  99  N.  Y.  Supp.  286,  matter  being 
within  discretion  of  court  See  gener- 
ally 2  Standard  Proc.  402. 

40,  See  the  following-  U,  S, — Tay- 
lor V.  Hogan,  Hempst.  16,  23  Fed.  Cas. 
No.  13,794a;  Minifie  v.  Duckworth,  2 
Cranch  C.  C.  39,  17  Fed.  Cas.  No.  9,633, 
Ala, — N.  Felis  &  Co.  v.  Eoyal  Harness 
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&  Saddlery  Co.,  170  Ala.  160,  54  So. 
504;  Henry  v.  McNamara,  114  Ala.  107, 
22  So.  428  (appeal  by  garnishee);  Murfs 
V.  Harding,  6  Port.  121;  Garden  );.  Louis- 
ville &  N.  R.  Co.,  11  Ala.  App.  .')2.5,  66 
So.  921.  Ark.— Hines  r.  Stephens,  90  Ark. 
.018,  119  S.  W.  664;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Bryant,  92  Ark.  425,  430, 
122  S.  W.  996;  Carden  r.  Bailey,  87 
Ark.  2.-50,  112  S.  W.  743;  Hall  v.  Doyle, 
35  Ark.  445,  448;  Touhy  f.  Rector,  26 
Ark.  315.  Cal.— Winnett  v.  Superior 
Court,  26  Cal.  App.  332,  146  Pac.  1050. 
But  see  People  f.  El  Dorado,  10  Cal. 
19,  holding  that  there  can  be  no  trial 
anew  unless  there  has  been  a  trial  on 
the  facts  before  the  justice.  Colo. 
Bassett  v.  Tnman,  7  Colo.  270,  3  Pac. 
383;  McCreary  f.  Brady,  26  Colo.  App. 
297,  143  Pac.  829;  Slaughter  f.  Strouse, 
20  Colo.  App.  484,  79  Pac.  972.  Ga. 
National  Furniture  Co.  f.  Edwards,  105 
Ga.  240,  31  S.  E.  161;  Willingham  v. 
Buckeye  Cotton  Oil  Co.,  13  Ga.  App. 
253,  79  S.  E.  496.  Idaho. — Zimmerman 
V.  Bradford-Kennedy  Co.,  14  Idaho  681, 
95  Pac.  825;  Swinehart  r.  Pocatello 
Meat  &  Prod.  Co.,  8  Idaho  710,  70  Pac. 
1054.  111.— Toledo,  St.  L.  &  W.  R.  R. 
Co.  i:.  Smith,  130  111.  App.  11;  Dickin- 
son V.  Morgenstern,  111  111.  App.  543; 
Seymour-Danne  Co.  v.  Jennings,  88  111. 
App.  347;  Best  Brewing  Co.  v.  Klassen, 
85  111.  App.  464,  judgment  reversed,  185 
111.  37,  57  N.  E.  20,  76  Am.  St.  Rep. 
26,  50  L.  R.  A.  765.  Ind.— State  f.  Mil- 
ler, 63  Ind.  475;  Hunter  v.  Thomas,  51 
Ind.  44;  Britton  r.  Fox,  39  Ind.  369. 
Kan. — Norman  v.  Toliver,  94  Kan.  356, 
146  Pac.  1037;  Stanley  v.  Farmers' 
Bank,  17  Kan.  592.  La. — Abraham  v. 
Wallenberg,  130  La.  1096,  1106,  58  So. 
895.  Md. — Borden  Mining  Go.  v. 
Barry,  17  Md.  419.  Mass.— Ball  f. 
Burke,  11  Gush.  80,  though  there  was 
a  nonsuit  below.  Minn. — Finke  v.  Luk- 
ensmeyer,  51  Minn.  252,  53  N.  W.  546. 
IMiss. — Rowe  v.  Cannon,  Jr.  &  Co.,  84 
Miss.  101,  36  So.  146;  Porter  r.  Fooshee, 
41  Miss.  337.  See  Redus  v.  Gamble,  85 
Miss.  165,  37  So.  1010.  Mo.— Briggs  v. 
St.  Louis  &  S.  F.  Ry.  Co.,  Ill  Mo.  168, 
20  S.  W.  32;  Earl  v.  Hart,  89  Mo.  263, 
1  S.  W.  238;  Harper  v.  Baker,  9  Mo. 
116.  Mont. — Duane  v.  Molinak,  31 
Mont.  343,  78  Pac.  588;  State  v.  Jus- 
tice Court  Twp.  No.  1,  31  Mont.  258, 
78  Pac.  498.  Neb. — In  re  Normand 's 
Estate,  88  Neb.  767,  130  N.  W.  571. 
N.  J.— Woodruff  V.  Games,  3  N.  J.  L. 


TiOG.  N.  M. — Rogers  r.  Kemp  Lumb. 
Co.,  18  N.  M.  300, -137  Pac.  586,  51  L. 
R.  A.  (N.  S.)  594.  N.  C— White  v. 
American  Peanut  Co.,  165  N.  G.  132, 
81  S.  E.  134;  Falkner  ;;.  Pilchcr,  137 
N.  C.  449,  49  S.  E.  945;  Barnes  v.  South- 
ern R.  Co.,  133  N.  C.  130,  45  S.  E.  531. 
Okla. — Davis  v.  Norton,  36  Okla.  505, 
129  Pac.  750;  Fooshee  v.  Smith,  34 
Okla.  247,  124  Pac.  1070;  Patten  v. 
Cagle,  32  Okla.  499,  122  Pac.  154; 
Redus  V.  Mattison,  30  Okla.  720,  121 
Pac.  253;  Gulf  Pipe  Line  Go.  v.  Vander- 
berg,  28  Okla.  637,  115  Pac.  782,  Ann. 
Gas.  1912D,  407,  34  L.  R.  A.  (N.  S.) 
661.  Ore. — Hager  v.  Knapp,  45  Ore. 
512,  78  Pac.  671.  S.  D.— Mann  v. 
Hvammen,  32  S.  D.  596,  144  N.  W.  130; 
Jackson  v.  Berndt,  24  «.  D.  1,  123  N. 
AV.  76,  25  L.  R.  A.  (N.  S.)  876;  Aldrieh 
V.  Ramoe,  21  S.  D.  52,  109  N.  W.  641. 
Tex.— Taylor  v.  Lee,  139  S.  W.  908; 
Houston  &  T.  C.  R.  Co.  f.  Red  Cross 
Stock  Farm,  91  Tex.  628,  45  S.  W.  375; 
Missouri  K.  &  T.  Ry.  Co.  v.  Mosty,  8 
Tex.  Civ.  App.  330,  27  S.  W.  1057. 
Utah.— Griffin  Go.  v.  Howell,  38  Utah 
357,  113  Pac.  326;  State  ex  rel.  Neilson 
V.  Third  Judicial  District  Court,  36 
Utah  223,  102  Pac.  868.  Vt.— Bundy 
V.  Bruce,  61  Vt.  619,  17  Atl.  796.  W.  Va. 
Mallonee  v.  Taylor,  70  W.  Va.  467,  74 
S.  E.  415;  Pickenpaugh  v.  Keenan,  63 
W.  Va.  304,  60  S.  E.  137;  De  Armit  v. 
Town  of  Whitmer,  63  W.  Va.  300,  60  S. 
E.  136;  Gorrell  v.  Willis,  54  W.  Va.  78, 
46  S.  E.  139;  Compare  Vandervort  v. 
Fouse,  30  W.  A^a.  326,  4  S.  E.  660; 
Hickman  v.  Baltimore  &  O.  R.  Co.,  30 
W.  Va.  296,  4  S.  E.  654,  7  S.  E.  455. 
Wyo. — Barnett  v.  Darrah,  17  Wvo.  476, 
100  Pac.  926;  Mavott  r.  Knott,  i6  Wyo. 
108,  92  Pac.  240;  Italian-Swiss  Agr. 
Colony  v.  Bartagnolli,  9  Wyo.  204,  61 
Pac.  1020. 

[a]  Trial  de  novo  means  anew,  over 
again  and  without  any  presumptions  in 
favor  of  the  judgment  rendered  by  the 
justice.  Slaughter  v.  Martin,  9  Ala. 
App.  285,  63  So.  689;  Peters  v.  Holder, 
40   Okla.  93,  136   Pac.  400. 

[b]  Effect  of  Saving  Objections. — A 
statutory  provision  that  a  party  may 
have  in  the  appellate  court  all  legal 
objections  made  in  the  justice's  court, 
does  not  have  the  effect  of  preventing 
a  trial  de  novo  when  a  general  appeal 
13  taken.  Griffin  Co.  v.  Howell,  38  Utah 
357,  113  Pac.  326. 

[c]  If  after  overruling  a  plea  of 
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defect,  irregularity,  or  imperfection  in  the  original  summons  or  service 
thereof,  or  on  the^  trial,  judgment  or  other  proceedings  of  the  justice 
or  constable  in  relation  to  the  case.*^  But  a  trial  de  novo  can  be  had 
only  in  cases  provided  for  by  statute.*^ 

(II.)  As  Dependent  Upon  Amount  in  Controversy.* 3  —  The  right  to  a 
trial  de  novo  is  sometimes  affected  by  the  amount  in  controversy, 
the  sum  for  which  judgment  is  demanded  in  the  pleading  determining 
such  right.**     A  right  to  a  trial  de  novo  may  be  predicated  on  the 


former  adjudication  there  still  remaing, 
an  issue  of  fact  to  be  tried,  defendant 
is  entitled   to   a  trial  de   novo.     DoLan 
V.   Simmons,  139   Iowa  64,   115   N.   W. 
479. 

[d]  Where  a  complaint  contains 
three  counts,  and  judgment  is  rendered 
against  defendant  on  two  counts  and 
in  his  favor  on  one  count,  on  an  appeal 
the  whole  case  is  triable  de  novo. 
Louisville  &  N.  R.  Co.  v.  Lancaster,  121 
Ala.  471,  '25   So.   73.3. 

[e]  Failure  to  file  an  answer  to  a 
complaint  in  intervention  does  not  pre- 
vent the  plaintiff  from  obtaining  a  trial 
de  novo.  Rossi  r.  Superior  Court,  114 
Cal.  371,  46  Pae.  177. 

[f]  No  authority  to  remand  the 
cause  to  the  justice's  court  for  trial 
exists.  Acker  v.  Superior  Court  San 
Francisco  County,  68  Cal.  245,  9  Pac. 
]09. 

As  to  review  without  retrial,  see 
infra,  IV,  B,  15. 

41.  Matlock  V.  King,  23  Mo.  400; 
Tdalia  Realty  &  Dev.  Co.  v.  Norman, 
184  Mo.  App.  146,  168  S.  W.  643;  Stev- 
enson V.  Standard  Adding  Maeh.  Co., 
150  Mo.  App.  555,  131  S.  W.  162.  See 
also  Deitz  v.  Central,  1  Colo.  323,  and 
supra,  IV,  B,  7,  a,  (II),  (B)  and  (III); 
infra,  IV,  B,  14,  d,  (II)  and  (IV). 

[a]  The  form  of  the  judgment  does 
not  deprive  a  party  -t)f  his  right  to  a 
trial  de  novo.  Peacock  v.  Superior 
Court,  163  Cal.  701,  126  Pac.  976. 

42.  See  the  statutes,  and  the  fol- 
lowing: Ariz. — Irvine  v.  Lopez,  1  Ariz. 
81,  86,  25  Pac.  799.  111.— Edwards 
7-.  Vandemack,  13  111.  633.  Kan. — Cope- 
land  V.  Majors,  9  Kan.  104.  N.  P. 
Whitmore  r.  Behm,  22  N.  D.  280,  133 
N.  W.  300;  Hanson  v.  Gronlie,  17  N.  D. 
191,  115  N".  W.  666.  Ohio.— Brudef  v. 
Biehl,  1  Ohio  Cir.  Ct.  85,  1  Ohio  Cir. 
Dec.  .51.  W.  Va. — Vandervort  v.  Fouse, 
30  W.  Va.  326,  4  S.  E.  660;  Hickman 
V.  Baltimore  &  O.  R.  Co.,  30  W.  Va. 
296,  4  S.  E.  654,  7  S.  E.  455;  Hall  v. 
Wadsworth,  30  W.  Va.  55,  3  S.  E.  29; 
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Barlow  v.  Daniels  &  Co.,  25  W.  Va. 
512.  Wis.— Bullard  v.  Kuhl,  54  Wis. 
544,  11  N.  W.  801;  Vroman  v.  Dewey, 
22  Wis.  323. 

See  also  Trubenback  v.  Nelson,  73 
Misc.  466,  133  N.  Y.  Supp.  388;  King 
V.  Norton,  36  Misc.  53,  72  N.  Y.  Supp. 
591;  Stutsman  v.  Cheyenne,  18  Wyo. 
499,  113  Pae.  322. 

[a]  A  stipulation  for  a  new  trial  is 
of  no  effect  when  the  cause  is  one  in 
which  the  statute  does  not  authorize 
a  new  trial.  King  v.  Norton,  36  Misc. 
53,  72  N.  Y.  Supp.  591. 

[b]  Effect  of  Improper  Demand. 
When  appellant  demands  a  new  trial 
in  his  notice  of  appeal,  and  the  case 
is  not  one  within  the  statute,  the  de- 
mand may  be  treated  as  surplusage,  and 
the  appeal  heard  upon  the  law.  Stil- 
well  V.  Rowe,  83  Misc.  297,  145  N.  Y. 
Supp.  1095;  King  v\  Norton,  36  Misc. 
53,  72^  N.  Y.  Supp.  591;  Kimball  v. 
Rich,  3  N.  Y.  Supp.  248,  20  N.  Y.  St. 
153.  See  Pruyn  v.  Tyler,  18  How.  Pr. 
(N.  Y.)    331. 

[c]  In  Wyoming  a  distinction  exists 
between  appeals  in  civil  and  criminal 
cases;  in  the  first  class  the  cases  are 
triable  anew  in  the  appellate  court, 
while  in  the  latter  they  are  tried  upon 
the  transcript.  Stutsman  v.  Cheyenne, 
18  Wyo.  499,  113  Pac.  322. 

[d]  Appeals  from  judgments  in  ac- 
tion to  foreclose  mechanic's  liens  are 
triable  de  novo  like  other  appeals. 
Fabien  v.  Grabow,  134  Mo.  App.  193, 
114  S.  W.  80. 

[e]  An  appeal  from  a  judgment  en- 
tered on  an  award  of  arbitrators  is 
triable  anew.  Holub  v.  Mitchell,  42 
Neb.  389,  60  N.  W.  596. 

43.  Amount  in  controversy  as  test 
of  jurisdiction,  see  generally  the  title 
' '  Jurisdiction. ' ' 

44.  N.  Y.— Matteson  v.  Hall,  64 
How.  Pr.  515;  Kimball  v.  Rich.  3  N.  Y. 
Supp.  248,  20  N.  Y.  St.  153;  Houghton 
V.  Kenvon,  38  How.  Pr.  107;  Ovenshire 
V.  Ade'e,  27  How.  Pr.  368;  Reynolds  v. 
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amount  demanded  in  a  counterclaim;*^  but  an  improper  counter- 
cljum  cannot  be  made  the  basis  for  a  trial  de  novo.*^ 

3(-III.)  As  Depehdent  Upon  Nature  of  Judgment.  ■ —  As  a  rule  there  can  be 
no  trial  de  novo  when  the  judgment  in  the  justice's  court  was  ren- 
dered upon  default/^  or  where  there  was  a  judgment  of  dismissal 
because  of  plaintiff's  failure  to  appear.*^  Nor  can  a  trial  de  novo 
be  had  upon  an  appeal  from  an  order  retaxing  costs.*^ 

b.  Proceedings  for  Trial  de  Novo.  —  (I.)  Service  of  Summons.  —  In 
some  jurisdictions,  the  issuance  of  a  summons  in  the  appellate  court 
is  unnecessary,  the  cause  being  merely  removed  from  the  justice's 
court,^"  but  in  others,  a  summons  must  be  issued  and  served  upon  the 
prevailing  party  and  his  attorney  under  some  circumstances.^^    When 


Swick,  35  Hun  278,  7  Civ.  Proc.  141; 
Hayes  v.  Kedzie,  11  Hun  577.  N.  C. 
Wells  V.  Sluder,  68  N.  C.  156,  action  on 
former  judgment  for  more  than  the 
requisite  amount.  S.  O. — Sternberger 
V.  McSween,  14  S.  C.  35,  unless  the 
notice  of  appeal  states  that  the  appeal 
is  on  questions  of  law  alone.  Wis. 
Norwich  Pharmacal  Co.  v.  Abaly,  133 
Wis.  530,  113  N.  W.  963,  claim  must 
not  exceed  $15. 

[a]  In  replevin  actions  the  value  of 
the  property  as  stated  in  the  af3Ei.davit 
controls.  Bradley  v.  Morse,  21  Wis. 
680. 

[b]  An  aifidavit  showing  that  the 
necessary  amount  is  involved  must  be 
filed.  Dorothy  v.  Richmond,  107  Wis. 
652,  83  N.  W.  768. 

45.  Vandervort  v.  Mink,  113  App. 
Div.  601,  98  N.  Y.  Supp.  772. 

46.  Harvey  v.  Van  Dyke,  66  How. 
Pr.  (N.  Y.)  396;  Smith  v.  Rensselaer- 
ville  Creamery  Co.,  113  App.  Div.  387, 
115  N.  Y.  Supp.  273;  Hall  v.  Werney, 
18   App.   Div.   565,   46   N.   Y.   Supp.   33. 

[a]  The  question  whether  the  coun- 
terclaim was  pleaded  in  good  faith  can- 
not be  raised  by  motion  in  the  ap- 
pellate court.  Baum's  Castorine  Co.  v. 
Thomas,  92  Hun  1,  37  N.  Y.  Supp.  913, 
73  N.  Y.  St.  41. 

47.  Cal. — Maxson  v.  Superior  Court 
Madera  County,  124  Cal.  468,  57  Pac 
379;  Myrick  v.  Superior  Court  Contra 
Costa  County,  68  Cal.  98,  8  Pac.  648 
(explaining  People  v.  Freelon,  8  Cal. 
517,  and  Curtis  r.  Superior  Court,  63 
Cal.  435);  Leavell  v.  Superior  Court 
Placer  County,  27  Cal.  App.  191,  149 
Pac.  372;  Winnett  v.  Superior  Court 
Los  Angeles  County,  26  Cal.  App.  332, 
146  Pac.  1050;  Lewis  v.  Superior  Court, 
11  Cal.  App.  483,  105  Pac.  763;  Null 
V.  Superior  Court,  4  Cal.  App.  207,  87 


Pac.  392.  Idaho. — Zimmerman  v.  Brad- 
ford-Kennedy Co.,  14  Idaho  681,  95  Pac. 
825.  Nev. — Martin  v.  District  Court 
of  First  Dist.,  13  Nev.  85,  90;  Paul  v. 
Armstrong,  1  Nev.  82,  96.  N.  Y. 
Doughty  V.  Picott,   105   App.  Div.  339, 

94  N.  Y.  Supp.  43.  See  also  Hotchkiss 
V.  King,  155  App.  Div.  850,  140  N.  Y. 
Supp.  495.  Wyo. — Italian-Swiss  Agr. 
Colony  V.  Bartagnolli,  9  Wyo.  204,  61 
Pac.  1020. 

See  also  Irvine  v.  Lopez,  1  Ariz.  81, 
25  Pac.  799.  But  see:  Ind.— Louis- 
ville, N.  A.  &  C.  By.  Co.  v.  Nicholson, 
56  Ind.  261,  the  court  may  either  try 
the  cause  or  dismiss  the  appeal,  when 
there  was  a  default.  Miss. — Callahan 
&  Co.  V.  Newell,  61  Miss.  437.  N.  C. 
Turner  v.  J.  I.  Case  Threshing  Mach. 
Co.,  133  N.  C.  381,  45  S.  E.  781.  S.  D. 
Wimsey  v.  McAdams,  12  S.  D.  509,  81 
N.   W.   884. 

[a]  "There  can  be  no  new  trial  in 
the  superior  court  on  appeal,  unless 
there  has  been  a  trial  of  issues  of  fact 
in  the  justice's  court."  Maxson  v. 
Superior  Court,  124  Cal.  468,  57  Pac. 
279. 

[b]  But  where  upon  a  judgment  by 
default  an  appeal  is  allowed,  though 
no  appeals  be  authorized  in  default 
cases,  the  cause  is  to  be  tried  de  novo 
and  the  error  disregarded.  Ser  v.  Bobst, 
8   Mo.   506. 

48.  Clement  v.  Breaux,  115  La.  77, 
38  So.  900. 

49.  Maggert  v.  Keele,  20  Okla.  681, 

95  Pac.  466. 

50.  Tarleston  v.  Brily,  3  Kan.  433; 
Ptowe  V.  Cannon,  Jr.  &  Co.,  84  Miss.  101, 
36  So.  146. 

51.  D.  C— Slater  v.  Willige,  16  App. 
Cas.  364.  111. — Camp  r.  Hogan,  73  111. 
228;  Walter  v.  Bierman,  59  111.  186; 
Cumming  v.  Sisson,  134  111.  App.  126; 
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the  summons  cannot  be  served  on  appellee  and  he  does  not  appear 
the  court  may,  after  the  lapse  of  time  designated  in  the  statute,  pro- 
ceed to  try  the  ease  in  the  same  manner  as  if  he  had  regularly  ap- 
peared.^- Jurisdiction  over  defendant's  person  may  also  be  obtained 
by  voluntary  appearance.^^ 

(II.)    Notice  of  trial  must  be  given  a  specified  length  of  time  in  ad- 
vance of  the  trial  in  some  jurisdictions  ;°*  in  others,  however,  neither 


Jackson  v.  Sherman  House  Hotel  Co., 
120  111.  App.  507;  Bridge  &  Structural 
I.  W.  U.  V.  Sigmund,  88  111.  App.  344. 
Ky.— Calhoune  v.  Kidd,  150  Ky.  609, 
150  S.  W.  816.  La.— Abraham  v.  Wal- 
lenberg, 130  La.  1096,  1106,  58  So.  895 
(unless  judgment  was  rendered  in  the 
])resence  of  the  parties  or  their  attor- 
neys); State  V.  Todd,  104  La.  241,  28 
So.  886.  Neb. — Radii  v.  Sawyer,  85 
Neb.  235,  122  N.  W.  980.  Wye— Ital- 
ian-Swiss Agr.  Colony  v.  Bartagnolli,  9 
Wyo.  204,  61  Pac.  1020,  notice  of  dock- 
eting  must    be    served   as   a   summons. 

See  also  Jeans  v.  Milford,  3  Har. 
(DeL)  48. 

[a]  A  summons  nunc  pro  tunc  can- 
not be  issued.  Radii  v.  Sawyer,  85  Neb. 
235,  122  N.  W.  980. 

fbl  When  an  appeal  is  taken  by  one 
of  several  parties,  (1)  the  clerk,  if  the 
appearance  of  the  parties  is  not  en- 
tered, must  issue  a  summons  against 
the  other  parties  (Cooke  v.  Peter,  93 
111.  App.  1,  5);  (2)  the  appellate  court 
does  not  obtain  jurisdiction  until  all 
the  parties  are  before  the  court.  Fer- 
gus V.  Lohman,  27  111.  App.  448;  Hum- 
phreys f.  Rodgers,  9  111.  App.  281^ 
Steinborn  v.  Thomas,  8  111.  App.  515. 
See  also  Miller  v.  Kinsel,  20  Colo.  App. 
346,  78  Pac.  1075;  "Walter  v.  Bierman, 
59  111.  186;  Stewart  v.  Peters,  33  111. 
384;  Counselman  v.  Sullivan,  101  111. 
App.  307;  Ernst  v.  Friedl,  93  111.  App. 
5;  Bourton  v.  Rathbone,  23  111.  App. 
654.  But  see  Straus  f.  Oltusky,  62  111. 
App.  660,  holding  that  when  an  appeal 
is  taken  by  one  of  two  defendants,  the 
neglect  to  bring  in  the  other  defendant 
by  summons  is  not  error  where  the  par- 
ties  go   to   trial   without    objection. 

[c]  But  when  the  appeal  is  per- 
fected by  flUng  the  bond  with  the 
justice,  no  summons  is  necessary  to 
either  party,  both  parties  being  bound 
to  follow  the  appeal.  Fix  r.  Quinn, 
75  111.  232;  Ficklin  v.  Olmsted,  72  111. 
App.  334.  See  also  Bovd  v.  Kocher,  31 
111.  295;  Gebke  r.  Wilson,  168  111.  App. 
341;   Gumming   v.  Sisson,   134  111.   App. 
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126;    Bessey   v.   Ruhland,   33   111.   App. 
73. 

[d]  Effect  of  Service. — When  service 
of  the  summons  is  made  on  a  defend- 
ant who  did  not  appear  in  the  jus- 
tice's court,  he  is  by  such  service 
brought  into  the  appellate  court  as  com- 
pletely as  if  he  had  been  served  in 
the  justice's  court.  McRae  v.  Houde- 
shell,  88  111.  App.  428. 

52.  D.  C— Slater  v.  Willige,  16  App. 
Cas.  364.  111.— Stewart  v.  Peters.  33  111. 
384;  Bromberg  v.  People,  136  111.  App. 
602;  Jackson  v.  Sherman  House  Hotel  i 
Co.,  120  111.  App.  507;  Howard  v.  ' 
Costello,  31  111.  App.  611.  Wyo.— Comp. 
St.,  1910,  §5263.  See  Eggart  v.  Dunning, 
15  Wyo.  487,  89  Pac.  1022. 

53.  Boyd  v.  Kocher,  31  111.  295. 
Jurisdiction  of   appellate  court  gen- 
erally, see  supra,  IV,  B,  1. 

54.  Mich. — Anonymous,  1  Mich.  N. 
P.  213.  Minn.— Holmes  v.  Igo,  110 
Minn.  133,  124  N.  W.  974;  Mareotte 
V.  Fitzgerald,  45  Minn.  51,  47  N.  W. 
316.  Tex. — Edwards  v.  Morton,  92  Tex. 
152,  46  S.  W.  792,  notice  must  be 
given  at  least  five  days  before  the  first 
day  of  the  term  at  which  the  case  might 
be  tried. 

[a]  Notice  given  before  the  return 
of  the  justice  is  made  is  premature  and 
cause  will  be  stricken  from  the  calen- 
dar on  motion.  Demming  v.  Weston, 
15  Wis.  236.  But  see  Gorton  v.  Bailey, 
46  Wis.  633,  1  N.  W.  217. 

[b]  Posting  the  notice  in  the  office 
of  the  county  clerk  is  sometimes  per- 
mitted.    People  r.  Bacon,  18  Mich.  247. 

[c]  In  Michigan  if  the  return  of 
the  justice  be  made  and  filed  ten  days 
before  the  first  day  of  any  term  of 
court,  either  party  may  notice  the  cause 
for  trial.  Galbraith  v.  McCallum,  98 
Mich.  219,  57  N.  W.  115;  Hoyt  V. 
Mapes,  3  Mich.  522. 

[d]  In  New  York  it  is  only  after 
the  action  is  at  issue  that  notice  of 
trial  can  be  served  and  notice  of  issue 
filed.  Morgan  v.  Zimmer,  120  App.  Div. 
672,  105  N.  Y.  Supp.  914. 
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a  notioe  of  trial  nor   note   of   issue   is  required   in   a  justice   eourt.®"' 
0.     Procedure  Upon  Trial  de  Novo  Generally.  —  When  a  cause  stands 

for  trial  de  novo  the  procedure  applicable  is  that  of  the  court  in  which 

such  trial  anew  is  had.^" 

Whether  or  not  there  must  be  a  jury  trial  depends  upon  the  course 

and  practice  in  the  several  states.^^ 

d.     Scope     of     Inquiry.  —  (I.)    Jurisdiction  and  Competency  of  Justice. 

On  a  trial  de  novo,  the  jurisdiction  of  the  justice  may  be  challenged." 


55.  Bergman  v.  Margeson,  31  S.  D. 
1,  139  N.  W.  374;  Chandler  v.  Hill,  13 
S.  D.  176,  82  N.  W.  397. 

56.  Slaughter  v.  Strouse,  20  Colo. 
App.  484,  79  Pac.  972.  See  also  Hooper 
f.  Farwell  &  Co.,  3  Minn.  106.  But 
see  Romack  v.  Hobbs,  13  Ind.  App.  138, 
41  N.  E.  391. 

57.  Ala. — Alabama  Midland  Ey.  Co. 
r.  Thompson,  134  Ala.  232,  32  So.  672, 
jury  required  unless  waived.  D.  C. 
Slater  v.  Willige,  16  App.  Cas.  364. 
W.  Va.— Lovings  k.  Norfolk  &  W.  Ry. 
Co.,  47  W.  Va.  582,  35  S.  E.  962,  the 
right  to  a  jury  depends  upon  the 
amount  in  controversy. 

See  also  Ala. — Central  of  Georgia  Ry. 
Co.  V.  Williams,  163  Ala.  119,  50  So. 
328.  Ga. — Montgomery  v.  Fouche,  125 
Ga.  43,  53  S.  E.  767.  Mich.— McGraw 
V.  Sturgeon,  29  Mich.  426. 

[a]  The  right  to  a  jury  is  waived 
unless  a  demand  is  made  for  the  jury. 
Ala. — Moore  v.  Crosthwait,  135  Ala. 
272,  33  So.  28;  Freeman  v.  Bridges,  123 
Ala.  287,  26  So.  512,  indorsement  of 
the  demand  on  the  appeal  bond  is  suffi- 
cient. Colo. — Kurtze  v.  McCord,  1  Colo. 
164.  Tenn. — Louisville  &  N.  R.  Co.  v. 
Timmons,  116  Tenn.  29,  91  S.  W.  1116. 

See  also  infra,  IV,  B,  14,  h;  and  gen- 
erally the  title  "Juries  and  Jurors." 

Right  to  trial  by  jury  generally,  see 
the  title  "Juries  and  Jurors." 

58.  Ala. — Alabama  G.  S.  R.  Co.  v. 
Christian,  82  Ala.  307,  1  So.  121.  111. 
Taylor  v.  Smith,  64  111.  445.  Ind.— Hen- 
derson V.  McGruder  (Ind.  App.),  94  N. 
E.  580;  Baldwin  v.  Runyan,  8  Ind.  App. 
344,  35  N.  E.  569.  Mo.— Fabien  v. 
Grabow,  134  Mo.  App.  19.3,  114  S.  W. 
80.  Neb.— Walters  r.  Wiley,  1  Neb. 
(Unof.)  235,  95  N.  W.  486.  Pa.— Funk 
r.  Ely,  52  Pa.  442;  Wright  v.  Guy,  10 
Serg.  &  R.  227;  Curwensville  Mfg.  Co. 
V.  Bloom,  10  Pa.  Co.  Ct.  295.  Tex. 
Brown  v.  March,  149  S.  W.  353;  Wil- 
lett  V.  Herrin  (Tex.  Civ.  App.),  161  S. 
W.  26.  Utah. — Ducheneau  v.  House,  4 
Utah    363,    10    Pac.   427.     Wis.— Milti- 


more  v.  Hoffman,  125  Wis.  558,  104  N. 
W.  841.  But  see  Caughey  v.  Vance,  3 
Chand.  308,  3  Pin.  275. 

But  see  Colo. — Schoolfield  v.  Brunton, 
20  Colo.  139,  36  Pac.  1103.  Kan.— Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  v.  Eode- 
baugh,  38  Kan.  45,  15  Pac.  899,  5  Am. 
St.  Rep.  715.  Ohio. — Bisher  v.  Rich- 
ards, 9  Ohio  St.  495;  Harrington  v. 
Heath,  15  Ohio  483.  Tenn.— Eller  v. 
Richardson,  89  Tenn.  575,  15  S.  W. 
650.  Vt.— Reed  v.  Stockwell,  34  Vt. 
206. 

[a]  Purpose  of  the  Inquiry. — The 
appellate  court  can  only  inquire  into 
the  jurisdiction  of  the  justice  for  the 
purpose  of  deciding  whether  it  has 
itself  jurisdiction,  and  when  it  has 
so  found,  it  proceeds  to  try  and  dis- 
pose of  the  case  as  an  original  action. 
Baldwin  v.  Runyon,  8  Ind.  App.  344, 
35  N.  E.  569. 

[b]  The  evidence  may  be  examined 
for  the  purpose  of  ascertaining  whether 
the  justice  had  obtained  jurisdiction 
over  defendant's  person.  Swezea  v. 
Jenkins,  186  Mo.  App.  428,  171  S.  W. 
618. 

[e]  A  defendant  may  raise  the  ques- 
tion of  jurisdiction  of  the  justice  by 
reason  of  the  amount  sued  for  being 
in  excess  of  his  jurisdiction,  although 
the  judgment  against  him  was  for  an 
amount  less  than  appeared  to  be  due 
from  him.  Trapp  v.  Mersman,  183  Mo. 
App.  512,  167  S.  W.  612. 

[d]  After  a  trial  on  the  merits  be- 
fore the  justice,  a  defendant  cannot 
on  appeal  challenge  the  jurisdiction  of 
the  justice  of  a  particular  county  to 
try  the  case.  Hall  v.  Kreider,  55  Pa. 
Super.   483. 

[e]  When  no  objection  appears  on 
the  record  as  to  the  trial  by  the  justice 
outside  of  the  territorial  limits  of  his 
jurisdiction,  it  will  be  presumed  that 
the  parties  consented.  Holmes  v.  Igo, 
110  Minn.   133,   124  N.  W.  974. 

[f  ]  Insufficient  Plea.— When  the  suf- 
ficiency of  the  plea  to  the  jurisdiction 
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If  on  nn  appeal  from  justice's  court  the  want  of  jurisdiction  of  the 
justice  appears  upon  the  record  transmitted  from  such  court  to  the 
"appellate  court,  an  objection  made  by  appellant  to  the  appellate  court 
trying  the  case  upon  its  merits  is  grood,  if  seasonably  made."^^  But  the 
comp(^tency  of  the  justice  to  try  the  cause  cannot  ordinarily  be  raised 
for  the  first  time  in  the  appellate  eourt."^ 

(IIj)  Process  and  Service  Thereof.  —  An  appeal  on  the  merits  waives 
all  irro^nilnrities  in  the  proceedings  by  which  the  party  was  brought 
into  court. "^     But  the  courts  on  appeal  will  determine  the  sufficiency 


is  not  questioned  when  it  is  filed,  ob- 
jection thereto  is  waived.  McGormiiSTc 
V.  Maxwell,  4  Blackf.  (Ind.)   168. 

Jurisdiction  of  appellate  court  as  de- 
pendent upon  jurisdiction  of  justice, 
see  supra,  IV,  B,  1,  a. 

59.  Cal.— Hoban  v.  Eyan,  130  Cal. 
9fi,  62  Pac.  296;  Ballerino  v.  Bigelow, 
90  Cal.  500,  27  Pac.  372;  Bates  v.  Ter- 
rier, 19  Cal.  App.  79,  124  Pac.  889. 
Ga. — Southern  Ey.  Co.  r.  Born  Steel 
Eange  Co.,  122  Ga.  658,  50  S.  E.  488; 
McHenry  v.  Mays,  110  Ga.  299,  34  S.  E. 
1010.  ind. — Poyser  v.  Murray,  6  Ind. 
35.  Kan. — Ball  v.  Biggam,  43  Kan. 
327,  23  Pac.  565;  Berroth  v.  McElvain, 
41  Kan.  269,  20  Pac.  850.  Md.— Dar- 
rell  V.  Biscoe,  94  Md.  684,  51  Atl.  410. 
Mass.— Elder  r.  Dwight  Mfg.  Co.,  4 
Gray  201.  Miss.— Hope  v.  Hurt,  59 
Miss.  174.  Mo. — Barnett  v.  Atlantic  & 
P.  E.  Co.,  68  Mo.  56,  30  Am.  Eep.  773. 
Mont.— Shea  v.  Eegan,  29  Mont.  308,  74 
Pac.  737;  Missoula  E.  L.  Co.  v.  Mor- 
gan, 13   Mont.  394,  34  Pac.  488. 

Compare  supra,  TV,  B,  5,  b. 

[a]  Failure  To  Make  Objection. — If 
the  cause  be  appealed  to  and  heard  de 
novo  in  the  superior  court  without  ob- 
jection to  the  jurisdiction,  no  question 
can  be  made  after  judgment.  Nolan 
V.  Hentig,  138  Cal.  281,  71  Pac.  440. 
See  Hart  r.  Carnall-Hopkins  Co.,  103 
Cal.  132,  37  Pac.  196. 

60.  See  the  cases  cited  infra,  this 
note. 

[a]  That  the  justice  who  tried  the 
cause  was  incompetent  because  of  re- 
lationship cannot  be  raised  for  the  first 
time  on  the  appeal.  Wroe  v.  Greer,  2 
Swan  (Tenn.)  172.  And  see  Strout  v. 
Tnhab.  of  Durham,  23  Me.  483,  incom- 
petency because  of  interest. 

61.  Ala.— Walton  v.  Parker,  114 
Ala.  673,  21  So.  826;  Abrams  v.  John- 
son, 65  Ala.  465;  Perry  v.  Hurt,  54  Ala. 
285;  Hill  r.  White,  1  Ala.  576;  Eutledge 
V.    Eutledge,    2    Stew.    400;     Perry     v. 


Brown,    Minor    55.       Ark. — Garden     v. 
Bailey,    87    Ark.    230,    112    S.    W.    743; 
Kansas   City,   S.  &   M.   E.   Co.  v.   Sum- 
mers, 45  Ark.  295.     Colo. — Downing  v. 
Tipton,  48  Colo.  364,  110  Pac.  70;  Deitz 
r.   Central,   1   Colo.   323.     lU.— Alton  v. 
Kirsch,    68    111.    261;   Bines   v.    Proctor, 
5  111.  174;  McEae  v.  Houdeshell,  88  111. 
App.    428.      la. — Graves   v.   Heaton,    11 
Iowa  169.    Kan. — Haas  v.  Lees,  18  Kan 
449.    Ky.— Burton  v.  Longs,  3  Litt.  441 
Mich. — Button  f.  Eussell,  55  Mich.  478 
21    N.    W.    899.      Minn.— McCubrey    v 
Lankis,   74   Minn.   302,   77   N.   W.    144 
Hooper  v.  Farwell  &  Co.,  3  Minn.  106 
Mo.— Myers    v.    Woolfolk,    3    Mo.    348 
Snyder   v.   Gericke,   101   Mo.   App.   647 
74   S.  W.   377;   Fitzpatriek  v.  Missouri 
Pac.    Ey.   Co.,  34    Mo.    App.    280;    Wil 
liams  V.  Missouri  Pac.  Ey.  Co.,  25  Mo 
App.    481.      Mont. — Duane   v.    Molinak 
31    Mont.   343,   78   Pac.    588;    State    v. 
Justice  Court  of  Twp.  No.  1,  31  Mont 
258,   78   Pac.   498;    Gage   v.  Maryatt,  9 
Mont.    265,   23    Pac.   337.      Neb.— Dunn 
r.  Haines,  17  Neb.  560,  23  N.  W.  501. 
N.  H.— Parker  v.  Barker,  43  N.  H.  35, 
80    Am.    Dec.    130.      N.   D.— Deering   & 
Co.   V.   Venne,   7   N.   D.   576,   75   N.   W. 
926.      Ohio.— Foster  v.   Borne,   63   Ohio 
St.  169,  58  N.  E.  66.     Okla.— Gulf  Pipe 
Line   Co.  v.  Vanderberg,   28  Okla.  637, 
115    Pac.    782,    Ann.    Cas.    1912D,    407, 
34  L.  E.  A.  (N.  S.)  661.     Tenn.— Chil- 
dress V.  Nashville,  3  Sneed  347.     Tex. 
Irwin  V.  Davenport,  84  Tex.  512,  19  S. 
W.    692;    Sheldon    v.    San    Antonio,    25 
Tex.    Supp.    177;    Kerr   v.     Murrell,     1 
White   &  W.  Civ.  Cas.,   §890.     W.  Va. 
Hamilton   v.   Canfield,   70   W.   Va.   629, 
74   S.    E.    878.     Wis.— Lowe   v.   String- 
ham,    14   Wis.    222.      Wyo.— Barnett   v. 
Darrah,    17    Wyo.    476,   100    Pac.     926; 
Clendenning   v.    Guise,    8    Wyo.    91,    55 
Pac.   447.      See   Walton   v.   Spinner,   15 
Wyo.  297,  88  Pac.  650,  89  Pac.  575. 

See  also  Mich. — Applebaum   r.  Gold- 
man,   155   Mich.    369,    121    N.   W.    288. 
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of  the  service  of  process  when  the  question  is  properly  presented  to 
thcm,®2 

(III.)  Issues  as  Tried  Below.  —  The  appellate  court  takes  the  case  just 
as  it  Avas  tried  in  the  lower  court.  Its  original  jurisdiction  is  not 
invoked  at  all,  and  it  can  hear  and  determine  the  case  only  as  a 
case  within  the  jurisdiction  of  the  court  from  which  the  appeal  is 
taken,**"  and  on  the  same  issues.^*     But  in  some    jurisdictions,    the 


Neb. — Summers  v.  Chisholm,  89  Neb. 
324,  131  N.  W.  610.  Okla.— Vowell  v. 
Taylor,  8  Okla.  625,  58  Pac.  944. 

[a]  If  the  action  is  begun  by  at- 
tachment, defects  in  the  affidavit  or 
■writ  of  attachment  are  cured.  Perry 
f.  Hunt,  54  Ala.   285. 

62.  Chase  v.  Hagood,  3  Idaho  682, 
34  Pac.  811;  "White  v.  American  Pea- 
nut  Co.,    165   N.   C.   132,   81    S.   E.   134. 

63.  Ark. — Chowning  v.  Barnett,  30 
Ark.  500.  Compare  Hall  v.  Doyle,  35 
Ark.  445.  111.— Dodge  v.  People,  113 
111.  491,  1  N.  E.  826.  Kan.— Wagstaff 
V.  Challiss,  31  Kan.  212,  1  Pac.  631. 
W.  Va.— Bratt  v.  Marnum,  24  W.  Va. 
652.  Wyo.— Mayott  v.  Knott,  16  Wyo. 
108,   92   Pac.   240. 

[a]  When  the  issues  on  an  attach- 
ment as  well  as  the  action  upon  the 
merits  are  tried  at  the  same  time  and 
an  appeal  is  taken  from  the  judgment, 
both  issues  are  triable  anew.  Hurtgen 
r.  Kantrowitz,  15  Colo.  442,  24  Pac. 
872.  See  also  Colman  v.  Waters,  3  Port. 
(Ala.)  381;  Henry  &  Scheible  Co.  v. 
Collinwood  Furnace  Co.,  11  Ohio  Cir. 
Ct.   (N.  S.)    191. 

64.  Del. — Lord  v.  Townsend,  5  Harr. 
457.  Ind.  Ter. — Simon  v.  Aubrey,  3 
Ind.  Ter.  680,  64  S.  W.  575.  Kan.— Don- 
nel  V.  Clark,  12  Kan.  154.  Md.— Gott 
V.  Carr,  6  Gill  &  J.  309.  Mass.— Ladd 
V.  Kimball,  12  Gray  139;  Kelley  v.  Tay- 
lor, 17  Pick.  218.  Mich.— Graham  v. 
Langston,  65  Mich.  45,  31  N.  W.  613. 
Minn. — Desnoyer  v.  Hereux,  1  Minn. 
17.  But  see  Bingham  v.  Stewart,  14 
Minn.  214.  Neb.— Jacob  North  &  Co. 
V.  Angelo,  75  Neb.  373,  105  N.  W. 
1089,  110  N.  W.  570;  Inglehart  v.  Lull, 
64  Neb.  758,  90  N.  W.  762,  69  Neb. 
173,  95  N.  W.  25;  Eobertson  v.  Ham- 
ilton, 61  Neb.  791,  86  N.  W.  493;  Ball 
r.  Beaumont,  59  Neb.  631,  81  N.  W. 
858;  Western  Cornice  &  Mfg.  Wks.  r. 
Meyer,  55  Neb.  440,  76  N.  W.  23.  But 
Bee  Clarke  v.  Walker,  35  Neb.  693,  53 
N.  W.  598;  Lee  v.  Walker,  35  Neb. 
689,  53  N.  W.  597.  N.  Y.— Maxon  v. 
Reed,    8    Hun    618.       Ore.— Harvey    v. 


Southern  Pacific  R.  Co.,  46  Ore.  505,  80 
Pac.  1061.  Pa.— Reitze  v.  Meadville  & 
L.  Ry.  Co.,  126  Pa.  437,  17  Atl.  663; 
Schneider  v.  Bates,  49  Pa.  Super.  430; 
Stehley  V.  Harp,  5  Serg.  &  R.  544. 
S.  D.— .Jerome  v.  Rust,  19  S.  D.  263, 
103  N.  W.  26.  Tenn.— Harrison  v.  Mc- 
Millan, 109  Tenn.  77,  69  S.  W.  973. 
See  also  Hatzenbuhler  v.  Lewis,  51 
Mich.  585,  17  N.  W.  67;  Summers  v. 
Chisholm,  89  Neb.  324,  131  N.  W. 
610. 

[a]  Except  as  to  new  matters  aris- 
ing subsequent  to  the  trial  before  the 
.lustice.  Inglehart  v.  Lull,  64  Neb.  758, 
90  N.  W.  762,  69  Neb.  173,  95  N.  W. 
25;  Robertson  v.  Hamilton,  61  Neb. 
791,  86  N.  W.  493;  Bellamy  v.  Cham- 
bers, 50  Neb.  146,  69  N.  W.  770;  Hal- 
bert  V.  Rosenbalm,  49  Neb.  498,  68  N. 
W.  622;  Cobbey  v.  Buchanan,  48  Neb. 
391,  67  N.  W.  176. 

[b]  Only  the  same  cause  of  action 

(1)  decided  below  will  be  retried 
(Dominick  v.  Harmony  Talking  Mach. 
Co.,  4  Boyce   [Del.]    293,  88   Atl.  468), 

(2)  and  the  appeal  court  can  only  look 
into  the  proceedings  of  the  lower  court 
for  the  purpose  of  determining  whether 
it  is  the  same  cause  that  was  tried  by 
the  justice.  Turner  v.  Northcut,  9  Mo. 
251.  That  new  cause  of  action  cannot 
be  set  up  by  amendment,  see  infra, 
IV,  B,  14,  e,   (II),  (E). 

[c]  The  court  may  receive  extrinsic 
evidence  as  to  the  nature  of  the  cause 
tried  below,  and  if  it  be  claimed  there 
is  a  change  of  issues  the  evidence  in 
support  of  the  claim  must  be  clear  and 
convincing.  Inglehart  v.  Lull,  64  Neb. 
758,  90  N.  W.  762,  affirmed,  69  Neb. 
173,   95  N.   W.  25. 

[d]  When  two  causes  of  action  are 
stated  in  the  complaint,  the  cause  is 
tried  anew  in  the  appellate  court,  re- 
gardless of  the  fact  that  one  cause  of 
action  was  decided  in  favor  of  appel- 
lant and  the  other  against  him.  Huff- 
man V.  Ellis,  52  Neb.  688,  73  N,  W. 
10. 
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parties  on  appeal  are  not  limited  to  the  issues  tried  by  the  justice, 
but  may  be  permitted  to  prove  such  cause  of  action  as  they  may 
have."^  ' 

(IV.)  Errors  and  Irregularities.  — As  a  general  rule,  no  attention  will 
be  paid  to  any  defects  or  irregularities  in  the  proceedings  before  the 
justice  upon  a  trial  de  novo  in  the  appellate  court.*'*' 

e.  Additional,  New  and  Amended  Pleadings  and  Process.^''  —  (I.)  In 
General.  —  As  a  rule  no  greater  formality  with  regard  to  the  pleadings 
is  required  in  the  appellate  court  than  in  the  justice's  court,  and  oral 
pleadings  are  therefore  sometimes  sufficient;®^  but  the  appellate  cburt 


65.  Latham  v.  Sumner,  89  111.  233,  31 
Am.  Eep.  79  (without  formal  plead- 
ings); Minard  v.  Lawlor,  26  111.  301; 
Dickinson  v.  Morgenstern,  111  111.  App. 
543;  Morgan  v.  Campbell,  54  111.  App. 
242  (except  matter  of  set-off);  Riggs 
f.  Adams,  12  Ind.  199;  Forgey  v.  Tuck- 
er, 11  Ind.  320;  Heifer  v.  Jelly,  10 
Ind.  382;  Campbell  v.  Nixon,  2  Ind. 
App.  463,  28  N.  E.  107,  except  set-off 
matter  in  abatement,  statute  of  limita- 
tions and  denial  of  execution  of  writ- 
ten instrument.  See  111. — Chicago,  E.  I. 
&  P.  Ry.  Co.  V.  Town  of  Calumet,  50 
111.  App.  555.  Mass. — Kennedy  v. 
Gooding,  7  Gray  417;  Smith  v.  Kirby, 
10  Mete.  150.  Mo.— Snyder  v.  Gericke, 
101  Mo.  App.  647,  74  S.  W.  377. 

[a]  Garnishment  Proceeding. — It  is 
not  necessary  for  a  defendant  on  the 
appeal  to  plead  that  the  judgment  has 
been  satisfied  through  a  garnishment, 
in  order  to  allow  such  proof  to  be 
made.     Minard  v.  Lawler,  26  111.  301. 

66.  Ala.— Goss  r.  Davis,  21  Ala.  479. 
Dak. — Bonesteel  v.  Gardner,  1  Dak.  372, 
46  N.  W.  590.  111.— Vaughan  v.  Thomp- 
son, 15  111.  39  (want  of  jurisdiction  is 
not  waived) ;  Johnston  r.  Brown,  51  111. 
App.  549.  Ind.— Rhodes-Burford  Fur- 
niture Co.  f.  Mattox,  135  Ind.  372,  34 
N.  E.  326,  35  N.  E.  11;  Hunter  t: 
Thomas,  28  Ind.  448;  Harrington  v. 
Luddington,  23  Ind.  542;  Baker  r. 
Chambers,  18  Ind.  222;  Baldwin  r.  Run- 
yan,  8  Ind.  App.  344,  35  N.  E.  569; 
Green  v.  Witt,  5  Ind.  App.  343,  32 
N.  E.  214.  la. — Gilson  v.  Johnson,  4 
Iowa  463;  Wilson  v.  Knight,  3  G.  Gr. 
126,  insufficient  notice  of  trial.  Ky. 
Bledsoe  v.  Cassady,  2  A.  K.  Marsh.  459. 
Mass.  —  Inhabitants  of  Leyden  r. 
Sweeney,  118  Mass.  418.  Mich. — Os- 
tram  r.  McQueen,  1  Mich.  N.  P.  91. 
Minn. — Welter  r.  Nokken,  38  Minn. 
376,  37  N.  W.  947.  Miss.— Eskridge  f. 
Rutland,  77  Miss.  784,  27  So.  610.     Mo. 
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Musgrove  v.  Mott,  90  Mo.  107,  2  S.  W. 
214;  Harper  v.  Baker,  9  Mo.  116;  Sub- 
lett  r.  Noland,  5  Mo.  516.  And  see 
Williams  r.  Jones,  8  Mo.  App.  571, 
memo.  Mont. — Missoula  Electric  Light 
Co.  V.  Morgan,  13  Mont.  394,  34  Pac. 
488.  N.  H.— Parker  r.  Barker,  43  N. 
H.  35,  80  Am.  Dec.  130.  N.  J,— Van- 
dervoort  i\  Fleming,  68  N.  J.  L.  507, 
53  Atl.  225;  Barclay  v.  Brabston,  49  N. 
J.  L.  629,  9  Atl.  769;  Butts  v.  French, 
42  N.  J.  L.  397.  N.  M.— Arciibeque 
r.  Miera,  1  N.  M.  160.  N.  C— Arnold 
V.  Shepherd,  15  N.  C.  49.  Pa.— Graham 
V.  Vandalore,  2  Watts  131.  S.  D. 
City  of  Yankton  v.  Douglass,  8  S.  D. 
441,  66  N.  W.  923.  Tenn.— Allen  v. 
Wood,  1  Head  438. 

See  also  supra,  IV,  B,  5,  f . 

[a]  An  appeal  is  not  to  correct  er- 
rors, but  for  a  trial  de  novo.  Hopkins 
V.  Harper,  46  Ark.  251;  Sheldon  v.  San 
Antonio,  25  Tex.  Supp.  177. 

[b]  The  improper  refusal  to  grant  a 
continuance  may  be  raised  on  appeal, 
though  defendant  took  part  in  the  trial 
and  contested  plaintiff's  claim  upon  the 
merits.  Ogden  v.  Danz,  22  111.  App. 
544. 

[c]  The  failure  to  state  a  jurisdic- 
tional fact  in  the  statement  filed  with 
the  justice  is  immaterial  when  such 
fact  was  proven  on  the  trial  de  novo. 
Fitzpatrick  r.  Missouri  Pac.  Ry.  Co., 
34  Mo.  App.  280. 

[d]  A  right  to  have  plaintiff  file  a 
bill  of  items  of  account  before  the 
justice  is  waived  by  participation  in  a 
trial  de  novo.  Barton  Lumb.  Co.  i". 
Gibson,  178  Mo.  App.  699,  161  S.  W. 
357. 

67.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"  "Supplemental 
Pleading." 

fi8.  Ark. — Lochridge  D.  G.  Co.  t\ 
Daniels  Tfr.  Co.,  115  Ark.  423,  171  S. 
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(  annot  proceed  to  try  the  cause  without  pleadings  of  some  sort.®®  In 
Mjine  jurisdictions  the  trial  may  be  had  on  the  same  pleadings  as  filed 
iu  the  court  below/''    But  in  some  jurisdictions  new  pleadings  may^^  be 


W.  863;  Hines  V.  Stephens,  90  Ark. 
ni8,  119  S.  W.  664;  Shinn  v.  Tucker, 
:;7  Ark.  580.  Colo.— Utah  Nursery  Co. 
r.  Marsh,  46  Colo.  211,  103  Pac.  302; 
Joss  V.  Hallett,  39  Colo.  392,  89  Pac. 
SU9.  IU.— Dodge  v.  People,  113  111. 
491,  1  N.  E.  826;  Bartling  v.  Edwards, 
S4  111.  App.  471.  Kan.— Denver,  M.  &  A. 
Ry.  Co.  r.  Cowgill,  44  Kan.  325,  24  Pac. 
475;  Ziegler  v.  Osborn,  23  Kan.  464; 
German  v.  Ritchie,  9  Kan.  106.  Mich. 
Simon  v.  Spiro,  124  Mich,  484,  83  N. 
W.  146,  7  Det.  Leg.  N.  300.  Miss. 
Amory  Independent  Tel.  Co.  r.  Cox, 
103  Miss.  541,  60  So.  641;  Hairston  v. 
Francher,  7  Smed.  &  M.  249.  Mo.— C. 
G.  Conn  Co.  v.  Orr,  150  Mo.  App.  705, 
131  S.  W.  765;  Schergen  v.  Baerveldt 
Constr.  Co.,  108  Mo.  App.  262,  83  S. 
W.  281.  Okla.— St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Leathers,  36  Okla.  113,  128 
Pac.  126;  Western  Union  Tel.  Co.  r. 
Hollis,  28  Okla.  613,  115  Pac.  774.  Pa. 
Cunningham  v.  McCue,  31  Pa.  469. 
W.  Va.— Averill  v.  Boyer,  69  W.  Va. 
396,  71  S.  E.  707;  White  v.  Emblem, 
43  W.  Va.  819,  28  S.  E.  761;  Poole 
f.  Dilworth,  26  W.  Va.  583.  But  see 
High  V.  Peerce,  9  W.  Va.  291. 

See  also  Denver  &  R.  G.  R.  Co.  v. 
Shaw,  56  Colo.  103,  136  Pac.  1052;  Car- 
mien  V.  Whitaker,  36  Ind.  509. 

[a]  In  Kansas  written  pleadings  are 
not  required  when  the  amount  in  con- 
troversy is  less  than  one  hundred  dol- 
lars. Albinson  v.  Roberts,  13  Kan. 
161. 

Use  of  oral  pleadings  in  justice's 
court,  see  supra,  III,  K,  2,  b,   (IV). 

69.  Billiard  v.  Loeb,  31  S.  D.  329, 
140  N.  W.  703;  Bergman  r.  Margeson, 
31  S.  D.  1,  139  N.  W.  374;  Morse  r. 
Rector,  44  W.  Va.  202,  28  S.  E.  763. 
But  see  Denver,  M.  &  A.  Rv.  Co.  f. 
Cowgill,  44  Kan.  325,  24  Pac.  475.  See 
generally  the  title  "Pleading." 

[a]  Defendant  is  not  bound  to  plead 
at  the  circuit  court,  when  the  declara- 
tion set  forth  in  the  return  fails  to 
state  a  cause  of  action.  Moore  v.  Han- 
son, 75  Mich.  564,  42  N.  W.  981. 

70.  Ala.— Hardee  v.  Abraham,  133 
Ala.  341,  32  So.  595;  Littleton  v.  Clay- 
ton, 77  Ala.  571.  111.— McRae  v.  Houde- 
shell,  88  111.  App.  428.     Kan.— Bird  & 


Mickle  Map  Co.  r.  Jones,  27  Kan.  177, 
180;  Ziegler  i".  Osborn,  23  Kan.  464; 
Stanley  v.  Farmers'  Bank,  17  Kan. 
592;  Carter  v.  Strom,  6  Kan.  App.  722, 
50  Pac.  975.  Mo. — Goodloe  v.  Emersou 
Packing  Co.,  145  Mo.  App.  574,  122 
S.  W.  771.  Neb. — German  Nat.  Bank 
v.  Aultman,  Miller  &  Co.,  63  Neb.  324, 
88  N.  W.  479.  Okla.— Geter  v.  Ulrich, 
27  Okla.  725,  113  Pac.  713.  Vt.— Proc- 
tor V.  Wiley,  53  Vt.  406;  Whittaker  v. 
Perry,  37  Vt.  631.  Wyo.— Barnett  v. 
Darrah,  17  Wyo.  476,  100  Pac.  926; 
Italian-Swiss  Agr.  Colony  v.  Bartagnol- 
li,  9  Wyo.  204,  61  Pac.  1020;  Clen- 
denning  v.  Guise,  8  Wyo.  91,  55  Pac. 
447.  See  Walton  v.  Spinner,  15  Wyo. 
297,  88  Pac.  650,  89  Pac.  575.  But  see 
Mayott  V.  Knott,  16  Wyo.  108,  92  Pac. 
240,  holding  that  court  may  allow 
amendment   of   pleadings. 

[a]  When  a  replication  is  unneces- 
sary in  the  lower  court,  none  is  re- 
quired ou  the  appeal.  Carter  v.  Ed- 
wards, 16  Ind.  238;  Barth  v.  Horeis, 
45  Minn.  184,  47  N.  W.  717.  Neces- 
sity for  replication  or  replv,  see  gen- 
erally the  title  "Replication  and  Re- 
ply." 

71.  la.— Warren  v.  Scott,  32  Iowa 
22.  Mich. — Ziegler  v.  Henrv,  77  Mich 
480,  43  N.  W.  1018.  N.  M.— Archibeque 
r.  Miera,  1  N.  M.  160.  Pa.— Reitze  t: 
Meadville  &  L.  Ry.  Co.,  126  Pa.  437, 
17  Atl.  663;  Schneider  v.  Bates,  30  Pa 
Super.  430. 

[a]  A  -written  instrument  forming 
the  basis  of  the  action  may  be  filed 
with  the  appellate  court  though  it  was 
not  filed  before  the  justice.  Sanders 
;••  Selleck,  165  Mo.  App.  392,  147  S. 
W.  134;  Young  Men's  Christian  Assn. 
r.  Morrow,  165  Mo.  App.  511,  148  S.  W. 
952;  Stephenson  v.  Joplin,  160  Mo'. 
App.  47,  141  S.  W.  691. 

[b]  Where  no  issue  was  joined  be- 
fore the  justice,  or  when  the  pleadings 
were  oral,  new  pleadings  may  be  filed 
iU  the  appellate  court.  Caughey  v. 
Vance,  3  Chand.  308,  3  Pin.  (Wis.)  275. 

[c]  Plaintiff  need  not  use  the  same 
language  in  restating  his  cause  of  action 
on  the  appeal  as  he  did  in  the  jus- 
tice's court;  failure  to  do  so  does  not 
constitute  a  departure.     Citizens'  State 
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filed  in  the  appellate  court,  and  sometimes  this  is  required."-  Plead- 
ings cannot  be  filed  on  appeal  that  could  not  be  filed  before  the  justice, 
however/^  In  some  jurisdictions  defendant  may  plead  any  defense 
he  may  have,  though  no  answer  or  pleadings  were  filed  in  the  justice's 
court.''*  Indeed,  relief  is  usually  granted  even  where  the  defendant 
defaulted  in  the  justice's  court  and  then  seeks  to  file  an  answer  in  the 
appellate  court."  If  plaintiff  amends  his  complaint  in  the  appellate 
court,  the  defendant  may  answer  as  a  matter  of  right  f^  a  plaintiff  may 


Bank  v.  Pence,  59  Neb.  579,  81  N.  W. 
()23.  See  Massillon  Engine  &  Thresh- 
er Co.  V.  Prouty,  65  Neb.  496,  91  N.  W. 
384;  Levi  v.  Fred,  38  Neb.  564,  57  N. 
W.  386.  See  also  Blassingame  v. 
Glaves,  6  B.  Mon.  (Ky.)  38;  Eiehmond 
r.  Henderson,  48  W.  Va.  389,  37  S.  E. 
653. 

72.  See  the  following:  Ala. — Sim- 
mons V.  Titche,  102  Ala.  317,  14  So. 
786  (if  the  amount  involved  exceeds 
twenty  dollars,  a  declaration  or  state- 
ment of  the  cause  of  action  is  neces- 
sary); Moffitt  V.  Bragg,  9  Port.  424; 
Steelman  v.  Owen,  8  Port.  562.  Conn. 
Phelps  V.  Hurd,  31  Conn.  444.  Ga. 
Willingham  v.  Buckeye  Cotton  Oil  Co., 

13  Ga.  App.  253,  79  S.  E.  496.  Neb. 
Summers  v.  Chisholm,  89  Neb.  324,  131 
N.  W.  610  (it  is  proper  for  plaintiff 
to  file  a  reply  denying  the  allegations 
of  defendant's  answer);  Beard  v.  Ein- 
ger,  41  Neb.  831,  60  N.  W.  95;  Jenkins 
r.  Myatt,  2  Neb.  (Unof .)  718,  89  N.  W. 
3028;  Smith  v.  Borden,  22  Neb.  487, 
35  N.  W.  218.    Ohio.— Parker  v.  Haight, 

14  Ohio  Cir.  Ct.  548,  7  Ohio  Cir.  Dec. 
609,  612. 

[a]  The  appellate  court  may  require 
(1)  new  or  amended  pleadings  to  be 
filed  in  furtherance  of  justice.  Bird  & 
Mickle  Map  Co.  v.  Jones,  27  Kan.  177, 
ISO;  St.  Louis,  etc.  Ey.  Co.  v.  Wilder, 
17  Kan.  239;  Carter  v.  Strom,  6  Kan. 
App.  722,  50  Pac.  975.  (2)  This  will 
be  required  only  on  motion  or  applica- 
tion of  the  adverse  party,  however. 
German  v.  Eitchie,  9  Kan.'  106. 

73.  See  infra,  this  note. 

[a]  A  bill  of  interpleader  cannot  be 
filed  in  the  justice's  court,  and  hence 
could  not  be  filed  on  the  appeal.  Miller 
V.  Metropolitan  Life  Ins.  Co.,  68  Mo. 
App.  19. 

fb]  When  a  plea  in  abatement  is 
not  cognizable  in  the  justice's  court, 
it  cannot  be  filed  in  the  appellate 
court.  Mountain  City  Mill  Co.  v.  South- 
ern, 46  W.  Va.  754,  34  S.  E.  782. 
Compare  infra.  IV.  B,  14,  e,  (II),  (F). 

[c]  When  a  replication  to  an  al- 
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legation  of  an  answer  setting  up  an 
affirmative  defense'  is  not  required  be- 
fore the  justice,  none  need  be  filed  in 
the  appellate  court,  though  such  af- 
firmative matter  be  set  up  by  amend- 
ment in  the  appellate  court.  Duane  v. 
Molinak,  31  Mont.  343,  78  Pac.  588. 

74.  Ark.— Hall  v.  Doyle,  35  Ark. 
445.  Kan. — Douglass  r.  Easter,  32  Kan. 
496,  4  Pac.  1034.  See  Wagstaff  v.  Chal- 
liss,  29  Kan.  505.  Miss. — Illinois  Cent. 
E.  E.  Co.  V.  Andrews,  61  Miss.  474. 
Okla.— Western  Union  Tel.  Co.  v.  Hol- 
lis,  28  Okla.  613,  115  Pac.  774.  Tex. 
Bennett  v.  Paine,  38  S.  W.  398;  Texas 
&  N.  O.  E.  Co.  V.  Jones,  23  S.  W. 
424;  Houston  &  T.  C.  E.  Co.  v.  Le- 
fevre  (Tex.  Civ.  App.),  40  S.  W.  340; 
McCormick  Harvesting  Mach.  Co.  v. 
Glover  (Tex.  Civ.  App.),  34  S.  W. 
1054. 

75.  Ark. — Med  dock  v.  Williams,  91 
Ark.  93,  120  S.  W.  842;  Texas  &  St. 
L.  Ev.  Co.  V.  Hall,  44  Ark.  375.  111. 
Webb  t:  Lasater,  5  111.  543.  la.— Ed- 
wards Loan  Co.  v.  Skinner,  127  Iowa 
112,  102  N.  W.  828.;  McDowell  v.  Booth, 
72  Iowa  141,  33  N.  W.  463;  Harty  v. 
Des  Moines  &  M.  E.  Co.,  54  Iowa  327, 
6  N.  W.  545;  Warren  r.  Scott,  32  Iowa 
22;  May  v.  Wilson,  21  Iowa  79.  Minn. 
Conrad  v.  Swanke,  80  Minn.  438,  83 
N.  W.  383;  Libby  r.  Mikkelberg,  28 
Minn.  38,  8  N.  W.  903.  N.  D.— Erick- 
son  V.  Elliott,  17  N.  D.  389,  117  N.  W. 
361.  S.  D.— Quinn  v.  Conklin,  33  S.  D. 
406,  146  N.  W.  587.  Tex.— White  f. 
Johnson,  5  Tex.  Civ.  App.  480,  24  S. 
W.  568.  Wis.— Wilcox  v.  Holmes,  20 
Wis.   307. 

[a]  Default  must  be  set  aside  before 
defendant  will  be  permitted  to  an- 
swer. Hamill  r.  Clear  Creek  County 
Bank,  22  Colo.  384,  45  Pac.  411 ;  Bray- 
ton  r.  Delaware  County,  16  Iowa  44. 

Eight  to  trial  de  novo  after  default 
judgment,  see  supra,  IV,  B,  14,  a,  (III). 

76.  Conrad  v.  Swanke,  80  Minn.  438, 
83  N.  W.  383;  Hastings  v.  Hastings,  1 
Lane.  L.  Eev.   (Pa.)   77. 

[a]     Compare  Holliday  v.  Hodge,  90 


JUSTICES  OF  THE  PEACE 


319 


reply  to  new  matter  set  up  in  the  answer,  when  such  is  the  procedure 
in  the  appellate  court.''"  An  answer  to  a  counterclaim  need  not  be 
f-ilod  in  the  appellate  court  when  there  was  a  waiver  in  the  lower 
c'Murt.'^ 

A  garnishee  cannot  over  the  objection  of  the  garnishor  file  his  answer 
for  the  first  time  in  the  appellate  court;''®  but  having  filed  an  answer 
below  it  is  not  necessary  to  file  an  answer  anew  in  the  appellate  court, 
though  he  could  do  so  as  a  matter  of  right.^° 

Power  of  Court  To  Allow  Amendments.  —  The  statutes  usually  author- 
ize the  appellate  court  in  the  exercise  of  its  sound  discretion  and  in 
the  furtherance  of  justice  to  allow  new  or  amended  pleadings^^  to  be 


S.  C.  106,  72  S.  E.  884,  holding  that 
defendant  may  be  refused  leave  to  file 
an  answer  where  he  defaulted  before 
the  justice,  though  an  amended  com- 
plaint be  filed,  when  the  amendment  is 
immaterial. 

[b]  When  a  demurrer  to  an  amended 
complaint  filed  in  the  superior  court  is 
overruled,  that  court  may  deny  defend- 
ant the  privilege  of  filing  an  answer. 
Leavell  v.  Superior  Court,  27  Cal.  App. 
191,  149  Pac.  372.  See  also  6  Standard 
Proc.  1002. 

77.  In  re  Normand  's  Estate,  88  Neb. 
767,  130  N.  W.  571;  Chicago,  B.  &  Q. 
K.  Co.  V.  Gustin,  35  Neb.  86,  52  N.  W. 
844. 

78.  Grant  v.  Whorton,  28  S.  D.  599, 
134  N.  W.  803. 

79.  Jamison  v.  H.  K.  Mulford  Co., 
108  Miss.  639,  67  So.  148;  Southern 
Lumb.  &  Mfg.  Co.  v.  Mallett,  101  Miss. 
135,  149,  57  So.  548;  Gulf  &  G.  I.  E. 
Co.  V.  Eamsey,  98  Miss.  863,  54  So.  440, 
distinguishing  Mitchell  v.  Mead,  92  Miss. 
596,  46  So.  58. 

[a]  Waiver  of  Objection. — If  the  an- 
swer is  filed  without  objection  and  re- 
mains on  file  for  a  long  time,  the  ob- 
jection will  be  considered  to  have  been 
waived.  Southern  Lumb.  &  Mfg.  Co. 
V.  Mallett,   101   Miss.   135,  57  So.   548. 

80.  Henry  v.  McNamara,  114  Ala. 
107,  22  So.  428;  Francis-Chenoweth 
Hdwre.  Co.  v.  Bailey,  104  Ala.  566,  18 
So.  10;  Lehman  v.  Hudmon,  85  Ala. 
135,  4  So.  741;  Case  v.  Moore,  21  Ala. 
758. 

81.  See  the  statutes,  and  the  follow- 
ing: Ala. — Littleton  v.  Clayton,  77  Ala. 
571.  Ark. — Bertig  v.  Norman,  101  Ark. 
75,  141  S.  W.  201,  Ann.  Cas.  1913D, 
943;  Morrison  v.  St.  Louis  &  S.  F.  R. 
Co.,  87  Ark.  424,  112  S.  W.  975;  Shinu 


V.  Tucker,  37  Ark.  580;  Hall  v.  Doyle, 
35  Ark.  445.  Ga.— Booz  v.  Battey,  94 
Ga.  669,  21  S.  E.  848.  111.— Webb  v. 
Lasater,  5  111.  543.  Ind. — Phillips  v. 
Cox,  61  Ind.  345;  Indianapolis  &  C.  E. 
Co.  V.  Clark,  21  Ind.  150;  Duke  v. 
Brown,  18  Ind.  111.  la, — Boos  v.  Dulin, 
103  Iowa  331,  72  N.  W.  533;  Clow  r. 
Murphy,  52  Iowa  695,  3  N.  W.  723; 
Ping  V.  Cockyne,  37  Iowa  211;  Griswold 
V.  Bowman,  40  Iowa  367;  Packard  v. 
Snell,  Aiken  &  Co.,  35  Iowa  80;  Stan- 
ton V.  Warrick,  21  Iowa  76.  Kan. 
Ward  V.  Chicago,  E.  I.  &  P.  E.  Co., 
87  Kan.  824,  126  Pac.  1083;  Ziegler 
V.  Osborn,  23  Kan.  464;  Eobbins  v. 
Sackett,  23  Kan.  301;  Stanley  v.  Farm- 
ers' Bank,  17  Kan.  592;  Stevens  v. 
Perrier,  12  Kan.  297.  Me.— Strout  v. 
Inhabitants  of  Durham,  23  Me.  483. 
Mich. — Bamlet  Eealty  Co.  v.  Doff,  183 
Mich.  694,  150  N.  W.  307;  Holser  v. 
Skae,  169  Mich.  484,  135  N.  W.  260; 
Worden  Grocer  Co.  v.  Blanding,  161 
Mich.  254,  126  N.  W.  212;  Farnam  v. 
Doyle,  128  Mich.  696,  87  N.  W.  1026; 
Stanley  v.  Anderson,  107  Mich.  384,  65 
N,  W.  247;  Vreeland  v.  Loeckner,  99 
Mich.  93,  57  N.  W.  1093;  Canal  St, 
Gravel-Eoad  Co.  v.  Paas,  95  Mich.  372, 
54  N.  W.  907;  Eitter  v.  Daniels,  47 
Mich.  617,  11  N.  .  W.  409.  Minn. 
Bingham  v.  Stewart,  14  Minn.  214. 
Miss.— Jones  v.  Clemmer  &  Son,  98  Miss. 
508,  54  So.  4.  Mo.— Eothenberg  v. 
Beard  (Mo.  App.),  150  S.  W.  871; 
Moran  v.  Montz,  175  Mo.  App.  360,  162 
S.  W.  323;  Gibson  v.  Ball,  159  Mo.  App. 
345,  141  S.  W.  23;  Harvey  v.  Lambert, 
156  Mo.  App.  268,  137  S.  W.  644;  Ham- 
mond V.  Berkowitz,  139  Mo.  App.  404, 
123  S.  W.  502;  Bushnell  •;;.  Louisville 
&  N.  E.  Co.,  126  Mo.  App.  63,  103  S. 
W.  1101;  Allen  v.  Goodrich,  111  Mo. 
App.  61,  85  S.  W.  910  (affirmed,  204 
Mo.   269,   102   S.   W.  958);    Blackstone 
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filed,  provided  the  fause  of  action  or  defense  is  not  ehan^ed,^-  and 
there  is  a  sufficient  statement  to  support  the  amendment.*^  Plaintiff 
in  the  appellate  court  cannot  change  his  form  of  action  from  what  it 
was  in  the  justice's  court;***  but  when  there  are  no  written  pleadings 


V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  44 
Mo.  App.  555.  Mont. — Giovanetti  v. 
Schab,  41  Mont.  297,  109  Pac.  141. 
N.  M. — Sanchez  v.  Candelaria,  5  N.  M. 
400,  23  Pac.  239;  Martinez  v.  Mar- 
tinez, 2  N.  M.  464  (including  replevin 
actions);  Sanchez  t.  Luna,  1  N.  M.  238. 
N.  Y.— Cook  V.  Waterford,  53  Hun  634, 
6  N.  Y.  Supp.  616,  2  Silvernail  20,  25 
N.  Y.  St.  90.  But  see  Gould  v.  Glass, 
19  Barb.  179.  N.  C. — Laney  v.  Mackey, 
144  N.  C.  630,  57  S.  E.  386;  Forbes  v. 
McGuire,  116  N.  C.  449,  21  S.  E.  178; 
Charlotte  Planing-Mills  v.  McNinoh,  99 
N.  C.  517,  6  S.  E.  386;  Singer  Mfg. 
Co.  V.  Barrett,  95  N.  C.  36;  Hinton  v. 
Deans,  75  N.  C.  18.  Okla. — Newman 
Bros.  Co.  V.  Mendenhall,  148  Pac.  1016; 
Ackerman  v.  C.  C.  Chapell  Hdw.  Co., 
41  Okla.  275,  137  Pac.  349;  Horton 
r.  Early,  39  Okla.  99,  134  Pac.  436, 
Ann.  Cas.  1915D,  825,  47  L.  R.  A.  (N. 
S.)  314;  St.  Louis  &  S.  F.  R.  Co.  V. 
Stcole,  37  Okla.  536,  133  Pac.  209. 
Ore.— Watson  r.  Buckler,  29  Ore.  235, 
45  Pac.  765.  Tex. — Davis  v.  West  Tex- 
as Bank  &  Tr.  Co.  (Tex.  Civ.  App.), 
116  S.  W.  393;  Fowler  v.  Michael  (Tex. 
Civ.  App.),  81  S.  W.  321.  Utah.— Grif- 
fin Co.  V.  Howell,  38  Utah  357,  113  Pac. 
326.  Vt.— Stevens  v.  Hewitt,  30  Vt. 
262.  Wash. — State  v.  Superior  Court 
King  County,  3  Wash.  705,  29  Pac.  213; 
Newberg  v.  Farmer,  1  Wash.  Ter.  182. 
W.  Va.— Drinkard  v.  Heptinstall,  55  W. 
Va.  320,  47  S.  E.  72;  Poole  r.  Dil- 
worth,  26  W.  Va.""  583.  Wis.— Marlett 
V.  Doctor,  89  Wis.  347,  61  N.  W.  1125; 
Caughey  v.  Vance,  3  Chand.  308,  3  Pin. 
275. 

[a]  The  appellate  court  has  the 
same  power  as  the  justice  to  permit 
amendments.  Ind. — Holland  v.  Hum- 
niell,  43  Ind.  App.  358,  87  N.  E.  662. 
Mo.— Transier  v.  St.  Louis,  K.  C.  &  N. 
Ry.  Co.,  54  Mo.  189.  S.  D.— Butler  v. 
Ash,  9  S.  D.  611,  70  N.  W.  833. 

[b]  An  interpleader  may  be  allowed 
to  amend  his  interplea.  Citizens'  Bank 
V.  Commercial  Nat.  Bank,  107  Ark.  142, 
155   S.  W.  102. 

[c]  The  allowance  of  a  second 
amendment  rests  in  the  discretion  of 
the  court.  McLaughlin  v.  Bradlev 
(Iowa),  118  N.  W.  389. 

[d]  Failure    of    Eeturn    To    Show 
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Pleadings. — When  the  return  of  the 
justice  fails  to  show  the  pleadings  be- 
fore the  justice,  the  appellate  court 
will  permit  either  party  to  file  such 
pleas  as  he  would  be  entitled  to.  Moore 
v.  Garner,  109  N.  C.  157,  13  S.  E.  768. 

[e]  A  clerical  error  in  the  pleadings 
may  be  amended.  Kofoid  v.  Lincoln 
Imp.  &  Transfer  Co.,  80  Neb.  634,  114 
N.  W.  937. 

[f]  A  complaint  stating  an  insuffi- 
cient cause  of  action  may  be  amended 
on  appeal.  Rechnitzer  v.  Vogelsang, 
117  Mo.  App.  148,  93  S.  W.  326. 

[g]  Change  of  Issues. — An  amend- 
ment which  will  raise  issues  not  pre- 
sented below  will  not  be  permitted. 
Currie  v.  Southern  Pacific  Co.,  21  Ore. 
566,   28   Pac.   884. 

[h]  Different  causes  of  action  may 
be  set  out  in  separate  counts.  Louis- 
ville &  N.  R.  Co.  ;;.  Lancaster,  121 
Ala.  471,  25  So.  733.  And  see  Earl 
v.  Hart,  89  Mo.   263,  1   S.  W.  238. 

[i]  An  amendment  to  a  bill  of  par- 
ticulars may  be  allowed  under  proper 
conditions.  Neifert  f.  Ames,  26  Kan. 
515;  Missouri  Pac.  Ry.  Co.  v.  Piper,  26 
Kan.  58;  Hardwick  v.  Rutter,  5  Kan. 
App.  692,  49  Pac.  98;  Holser  v.  Skae, 
169  Mich.  484,  135  N.  W.  260. 

Imposition  of  terms  as  condition  to 
leave  to  amend,  see  infra,  IV,  B,  14,  e, 
(III),   (A). 

82.  See  infra,  IV,  B,  14,  e,  (II),  (E) 
and   (F). 

83.  Rechnitzer  v.  St.  Louis  Candy 
Co.,  82  Mo.  App.  311;  Brennan  r.  Mc- 
Menamy,  78  Mo.  App.  122. 

84.  Ala. — James  v.  Vicors,  119  Ala. 
S2,  24  So.  415;  Smith  r.  East  Tennessee 
V.  &  G.  Ry.  Co.,  98  Ala.  154,  13  So. 
784.  But  see  Freeman  v.  Speegle,  83 
Ala.  191,  3  So.  620.  Mo.— Rankin  v. 
Fairlev,  29  Mo.  App.  587.  N.  Y.— Smith 
V.  Smith,  4  App.  Div.  227,  38  N.  Y. 
Supp.  551,  74  N.  Y.  St.  194.  Ohio. 
Sneath  v.  Holtz,  2  Ohio  Dec.  (Reprint) 
423. 

See  also  Mich. — Vreeland  f.  Loeck- 
ner,  99  Mich.  93,  57  N.  W.  1093.  Pa, 
Thompson  v.  Chambers,  13  Pa.  Super. 
213.  S.  C— Williams  r.  Irby,  16  S.  C. 
371. 

But  see  Conn. — Lovell  v.  Hammond 
Co.,  66   Conn.  500,  34  Atl.  511.     Del. 
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plaintiff  may  recover  on  any  ground  within  the  jurisdiction  of  the 
justice  without  regard  to  the  form  of  action  named  by  the  justice.^^ 
If  the  pleadings  are  amended,  the  amended  pleading  controls.^*' 
(II.)  Character  of  Amendments.  —  (A.)  Making  Pleading  More  Definite 
AND  Certain.  — The  appellate  court  may,  in  a  proper  case,  order  the 
pleadings  to  be  made  more  definite  and  certain  provided  the  cause  of 
action  is  not  changed.®^  Indeed,  such  relief  is  usually  granted  when 
the  amendment  seeks  only  to  set  out  the  cause  of  action  in  more  full- 
ness and  detail.^^    When  the  statute  permits  an  action  before  the  jus- 


Conner  r.  Eeardon,  8  Houst.  19,  31  Atl. 
878.  111. — Douglas  v.  Newman,  5  lU. 
App.  518.  Ohio. — Austin  v.  Hayden,  6 
Ohio  388,  539,  holding  that  where  plain- 
tiff claims  in  damages  before  the  jus- 
tice, he  may  allege  trespass  on  the  ap- 
peal. Pa.— Kraft  v.  Gilchrist,  31  Pa. 
470  (changing  an  action  in  debt  or  "a 
book  account  to  one  in  trover) ;  Esher 
V.  Flagler,  17  Serg.  &  R.  141  (changing 
an  action  of  trespass  to  one  for  money 
had  and  received) ;  Lyon  v.  Chalker,  2 
Watts  14;  Caldwell  v.  Thompson,  1 
Eawle  370.  Vt.— Fletcher  v.  Blair,  20 
Vt.  124,  holding  that  an  action  on  a 
note  may  be  changed  on  appeal  to  one 
for  money  had  and  received. 

85.  Allen  v.  Nichols,  68  111.  250; 
Morley  v.  Roach,  116  111.  App.  534; 
Skakel  v.  Hennessey,  57  111.  App.  332. 
And  see  In  re  Mansfield's  Petition,  120 
111.  App.  511,  514. 

86.  Hinkley  v.  Troy  &  A.  H.  R.  Co., 
42  Hun  281,  4  N.  Y.  St.  793;  Risley 
r.  Van  Delinder,  17  Misc.  661,  41  N.  Y. 
Supp.  402. 

[a]  The  final  amendment  is  the  only 
one  to  be  considered  in  determining 
whether  a  departure  from  the  original 
pleading  existed.  Hammond  v.  Berko- 
witz,  139  Mo.  App.  404,  123  S.  W.  502. 

87.  Ark. — Morrison  v.  St.  Louis  & 
S.  F.  R.  Co.,  87  Ark.  424,  112  S.  W. 
975.  Colo. — De  Lappe  v.  Sullivan,  7 
Colo.  182,  2  Pac.  926.  Miss. — Boisseau  v. 
Kahn,  62  Miss.  757.  Mo. — Harvey  v. 
Lambert,  156  Mo.  App.  268,  137  S.'  W. 
644;  Schworer  v.  Christophel,  72  Mo. 
App.  116;  Bradley  v.  Sweiger,  61  Mo. 
App.  419;  Norville  v.  St.  Louis,  etc. 
R.  Co.,  60  Mo.  App.  414;  Green  v. 
Southwest  Mo.  Electric  Ry.  Co.,  60  Mo. 
App.  311;  Huffer  v.  Riley,  47  Mo.  App. 
479;  Nutter  v.  Houston,  42  Mo.  App. 
363;  Lee  v.  Dunn,  29  Mo.  App.  467; 
Eubank  v.  Pope,  27  Mo.  App.  463. 
Neb. — Massillon  Engine  &  Thresher 
Co.  V.  Prouty,  65  Neb.  496,  91  N.  W. 
384.  "N.  Y.— Button  v.  Lusk,  57  Hun 


589,  10  N.  Y.  Supp.  582,  19  Civ.  Proe. 
Ill,  32  N.  Y.  St.  531.  N.  C— Smith 
V.  Newberry,  140  N.  C.  385,  53  S.  E. 
234.  Okla. — Boyce  v.  Augusta  Camp 
No.  7429,  M.  W.  of  A.,  14  Okla.  642, 
78  Pac.  322.  Pa.— Brown  v.  Kirk,  26 
Pa.  Super.  157.  Tenn. — Reeves  v.  Hen- 
derson, 90  Tenn.  521,  18  S.  W.  242. 
Tex.— Texas  &  N.  O.  R.  Co.  v.  Cook 
(Tex.  Civ.  App.),  167  S.  W.  158;  Ama- 
rillo  Commercial  Co.  v.  Chicago,  R.  I. 
&  G.  R.  Co.  (Tex.  Civ.  App.),  140  S. 
W.  377;  Van  Alstyne  v.  Morrison,  33 
Tex.  Civ.  App.  670,  77  S.  W.  655;  Gal- 
veston, H.  &  S.  A.  R.  Co.  f.  Herring 
(Tex.  Civ.  App.),  28  S.  W.  580;  Dur- 
ham V.  Flannagan,  2  Wills.  Civ.  Cas., 
§22.  W.  Va.— Richmond  v.  Henderson, 
48  W.  Va.  389,  37  S.  E.  653.  Wis. 
Monaghan  v.  Randall  School  Dist.  No. 
1,  38  Wis.  100;  Swineford  v.  Pomeroy, 
16  Wis.  553. 

That  cause  of  action  cannot  be 
changed,  see  infra,  IV,  B,  14,  e,   (II), 

(E). 

88.  Mo. — Keene  v.  Sappington,  115 
Mo.  App.  33,  90  S.  W.  752;  Schworer 
V.  Christophel,  72  Mo.  App.  116;  Green 
r.  Southwest  Missouri  Electric  Ry.  Co., 
60  Mo.  App.  311;  Eubank  v.  Pope,  27 
Mo.  App.  463;  Rathburn  r.  Teeter,  25 
Mo.  App.  283.  And  see  Conn  v.  Mc- 
Cullough,  14  Mo.  App.  584,  memo.  N.  Y. 
Button  f.  Lusk,  57  Hun  589,  10  N.  Y. 
Supp.  582,  19  Civ.  Proc.  Ill,  32  N.  Y. 
St.  531.  Ore. — Morrison  v.  Gardner,  57 
Ore.  438,  111  Pac.  243;  Dixon  v.  John- 
son, 44  Ore.  43,  74  Pac.  394.  Pa. 
Brown  v.  Kirk,  26  Pa.  Super.  157. 
Tenn. — Reeves  v.  Henderson,  90  Tenn. 
521,  18  S.  W.  242.  Tex.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Herring  (Tex. 
Civ.  App.),  28  S.  W.  580;  Durham  v. 
Flannagan,  2  Wills.  Civ.  Cas.,  §22;  Mc- 
Spadden  r.  Eads  (Tex.  Civ.  App.),  163 
S.  W.  634.  Wis.— Monaghan  v.  School 
Dist.    No.    One,   38    Wis.    100. 

Vol.  XVIII 


322 


JUSTICES  OF  THE  PEACE 


ticc  to  be  commenced  by  filing:  the  account  upon  which  the  suit  is 
based,  an  application  to  mtake  the  pleading  more  definite  and  certain 
will  not  be  granted  when  the  account  was  sufficient  to  enable  defend- 
ant to  prepare  his  defense.^^  When  an  oral  complaint  is  vague  and 
uncertain,  plaintiff  may  be  required  to  file  a  written  complaint  stating 
his  cause  of  action  definitely  and  with  certainty.^" 

(B.)  As  TO  Jurisdictional  Facts.  — "Where  the  case  is  one  of  which 
the  justice  had  jurisdiction,  the  appellate  court  may  amend  the  plead- 
ings so  as  to  make  the  jurisdiction  appear,  if  such  be  necessary.**^  But 
wlirn  under  tlie  complaint  as  filed  the  justice  was  without  jurisdic- 
tion, an  amendment  will  not  be  allowed  on  the  appeal  the  effect  of 
which  would  be  to  state  a  cause  of  action  over  which  he  would  have 
had  jurisdiction.^^  So  when  the  recovery  sought  is  not  within  the  juris- 
diction of  the  justice,  the  appellate  court  will  not  allow  an  amendment 
reducing  the  amount  to  one  within  his  jurisdiction.^^    A  plaintiff  may 


89.  Hodges  v.  Bayley,  102  Ark.  200, 
143  S.  W.  92.  See  also  St.  Louis  & 
S.  F.  Ry.  Co.  v.  McMullen,  48  Kan. 
281,  29  Pac.  147;  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Curtis,  48  Kan.  179,  29  Pac. 
146.  But  see  De  Lappa  v.  Sullivan,  7 
Colo.  182,  2  Pae.  926. 

90.  Swineford  v.  Pomeroy,  16  Wis. 
553. 

91.  Ark. — Sherrill  v.  Bench  &  Bro., 
37  Ark.  560.  Ga. — Johnson  r.  John- 
son, 113  Ga.  942,  39  S.  E.  311.  lU. 
Kifkpatrick  v.  Cooper,  77  111.  565.  Ind. 
Toledo,  etc.  R.  Co.  v.  Stevenson,  131 
Ind.  203,  30  N.  E.  1082;  Evansville, 
etc.  R.  Co.  V.  Murphy,  59  Ind.  515. 
Mich.- — Holloway  r.  Ogden  School  Dis- 
trict No.  9,  62  Mich.  153,  28  N.  W. 
764.  Mo.— Patchen  r.  Durrett,  116  Mo. 
App.  437,  92  S.  W.  721  (permitting 
place  of  residence  to  be  shown);  Dowdv 
V  Wamble,  110  Mo.  280,  19  S.  W. 
489;  Daniel  v.  Atkins,  66  Mo.  App. 
342.  N.  M.— Romero  ;;.  Luna,  6  N.  M. 
440,  30  Pac.  855;  Sanchez  v.  Candelaria, 
5  N.  M.  400,  23  Pac.  239;  Martinez 
V.  Martinez,  2  N.  M.  464.  N.  C— Singer 
Mfg.  Co.  V.  Barrett,  95  N.  C.  36, 
(xplaininfj  Allen  v.  Jackson,  86  N.  C. 
321.  Ohio. — But  see  Gaiser  v.  Heim,  8 
Ohio  Cir.  Ct.  120,  4  Ohio  Cir.  Dec. 
378. 

[a]  Under  a  statute  permitting  an 
amendment  in  form  or  substance,  the 
appellate  court  will  allow  an  amend- 
ment as  to  jurisdictional  facts.  Shel- 
don V.  Kivett,  110  N.  C.  408,  14  S.  E. 
970.  And  see  Charlotte  Planing  Mills 
r.  McNinch,  99  N.  C.  517,  6  S.  E. 
386. 

[b]  But  an  affidavit  in    claim    and 
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delivery  cannot  be  amended  so  as  to 
state  omitted  jurisdictional  facts.  Mad- 
kins  V.  Trice,  65  Mo.  656;  Gist  t\ 
Loring,  60  Mo.  487;  Turner  v.  Bonda- 
lier,  31  Mo.  App.  582;  Gaiser  v.  Heim, 
8  Ohio  Cir.  Ct.  120,  4  Ohio  Cir.  Dec. 
378.  But  see  Ark. — Sherrill  r.  Bench 
&  Bro.,  37  Ark.  560.  111.— Kirkpatrick 
r.  Cooper,  77  111.  565.  Mo. — Dowdy  v. 
Womble,  41  Mo.  App.  573;  South  Mis- 
souri Land  Co.  v.  Jeffries,  40  Mo.  App. 
360. 

92.  Ind. — Kiphart  v.  Brennemen,  25 
Ind.  152;  Goodwine  v.  Barrett,  2  Ind. 
App.  16,  28  N.  E.  115.  But  see  Evans- 
ville &  C.  R.  Co.  V.  Murphy,  59  Ind. 
515.  Mich.— Fowler  v.  Hyland,  48  Mich. 
179,  12  N.  W.  26.  Mo.— Haggard  v. 
Atlantic  &  P.  R.  Co.,  63  Mo.  302; 
Henry  v.  Wabash  Western  R.  Co.,  44 
Mo.  App.  100.  But  see  Mitchell  v. 
Missouri  Pac.  Ry.  Co.,  82  Mo.  106; 
Kincaid  v.  Griffith,  64  Mo.  App.  673; 
Keltenbaugh  v.  St.  Louis,  A.  &  T.  Ry. 
Co.,  34  Mo.  App.  147;  Fathman  & 
Miller  Planing  Mill  Co.  f.  Ritter,  33 
Mo.  App.  404.  Vt.— Thompson  v.  Col- 
ony, 6  Vt.  91. 

Pleading  matter  not  cognizable  by- 
justice,  see  infra,  IV,  B,  14,  e,  (II), 
(D). 

93.  Ladd  v.  Kimball,  12  Gray 
(Mass.)  139;  Webb  v.  Tweedie,  30  Mo. 
488  ;  Robinett  v.  Nunn,  9  Mo.  246  ;  United 
States  Fidelity  &  Guar.  Co.  v.  Foskett- 
Kessner  Feed  Co.,  100  Mo.  App.  724, 
73  S.  W.  364.  See  Brigman  r.  Ault- 
raan  (Tex.  Civ.  App.),  55  S.  W.  509, 
holding  that  a  similar  rule  prevails  as 
to  counterclaims.  But  see  House  V. 
Lassiter,  49  Ala.  307. 
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not  make  demand  of  less  than  is  due  him  in  order  to  give  the  justice 
jurisdiction." 

(C.)  As  TO  Parties. — In  some  jurisdictions,  new  parties  may  be 
brought  in  on  the  appeal, ^^  in  order  that  there  may  be  a  complete 
determination  of  the  cause  of  action.®"  The  rule  is  otherwise  in  some 
jurisdictions,  however.®^  A  new  sole  party  plaintiff  cannot  be  sub- 
stituted for  the  original  plaintiff."^  A  defendant  who  did  not  appeal 
cannot  be  made  a  party  to  the  appeal  on  application  of  plaintiff.®^ 
Unless  authorized  by  statute,  the  name  of  one  of  several  defendants,^ 


[a]  Item    Inserted  by    Error. — The 

prayer  for  relief  may  be  amended  by 
striking  an  item  therefrom  that  was 
inserted  by  clerical  error  which  ren- 
dered the  amount  sued  for  in  excess 
of  the  jurisdiction  of  the  justice.  Koes- 
ter  r.  Loewenhardt,  177  Mo.  App.  699, 
160  S.  W.  566.  See  Douglas  v.  Robert- 
son (Tex.  Civ.  App.),  72  S.  W.  868. 

[b]  An  affidavit  claiming  that  the 
amount  was  purposely  reduced  in  order 
to  give  jurisdiction,  must  allege  the 
facts  and  not  conclusions.  Williams  v. 
Shields,  2  Wkly.  N.  C.  (Pa.)  176. 

Amount  in  controversy  as  test  of 
jurisdiction,  see  generally  the  title 
' '  Jurisdiction. ' ' 

94.  See  generally  the  title  "Juris- 
diction. ' ' 

95.  111.— Merriam  v.  Martin,  132  111. 
App.  151;  Zipp  V.  Uhland  Hain  No.  16, 
30  111.  App.  280;  Smith  v.  Martin,  28 
111.  App.  224.  Pa. — Mulvaney  v.  Tur- 
ner, 12  Lane.  Bar.  140.  Tex. — Davis 
V.  West  Texas  Bank  &  Tr.  Co.  (Tex. 
Civ.  App.),  116  S.  W.  393;  Fulton  v. 
Thomas  &  Co.,  2  Wills.  Civ.  Cas.,  §243. 

[a]  A  party  may  be  brought  in  by 
amendment  though  such  party  was  dis- 
missed from  the  action  by  the  justice. 
Merriam  r.  Martin,  132  111.  App.  151. 

[b]  Adverse  claimants  may  be  in- 
terpleaded on  the  appeal.  Geller  v. 
Puchta,  1  Ohio  Cir.  Ct.  30,  1  Ohio  Cir. 
Dec.  18. 

[c]  When  a  plea  of  nonjoinder  is 
filed  defendant  cannot  object  to  an 
amendment  bringing  in  the  person 
named  in  the  plea  as  a  party.  Mis- 
souri Pac.  By.  Co.  v.  Smith  (Tex.),  16 
S.  W.  803. 

96.  Bushnell  v.  Louisville  &  N.  R. 
Co.,  126  Mo.  App.  63,  103  S.  W.  1101; 
Altheimer  v.  Teuseher,  47  Mo.  App. 
284;  Finch  v.  Gregg,  126  N.  C.  176,  35 
S.  E.  251,  49  L.  R.  A.  679. 

97.  Ala.— Peck  v.  Colby,  31  Ala. 
252;  Wilson  v.  Collins,  9  Ala.  127,  un- 
less death  or  some  other  cause  super- 


venes. But  see  Southern  Express  Co. 
r.  Boullemet,  100  Ala.  275,  13  So.  941, 
holding  that  co-partner  may  be  added. 
Ga.— Cobb  v.  Lowry  &  Co.,  60  Ga.  637. 
Ind.— Osborn  v.  Osborn,  18  Ind.  373. 

98.  Ala. — Hallmark  v.  Hopper,  119 
Ala.  78,  24  So.  563,  72  Am.  St.  Rep. 
900;  Davis  Ave.  R.  Co.  v.  Mallon,  57 
Ala.  168.  IMiss. — Mississippi  Cent.  R. 
Co.  V.  Maples,  107  Miss.  720,  65  So. 
644.  But  see  Jones  v.  Clemmer  &  Son, 
98  Miss.  508,  54  So.  4,  holding  that 
where  an  action  was  erroneously  insti- 
tuted before  the  justice  by  a  distributee 
of  an  estate,  and  after  the  appeal  such 
distributee  is  appointed  administrator, 
he  should  be  substituted  as  plaintiff. 
Mo. — See  Altheimer  v.  Teuseher,  47  Mo. 
App.  284;  Clements  v.  Greenwell,  40 
Mo.  App.  589;  Courtney  v.  Sheehy,  38 
Mo.  App.  290.  Pa.— Chester  City  v. 
Baltimore  &  P.  R.  Co.,  27  Pa.  Super. 
206. 

[a]  But  see  Gunter  v.  Earnest,  68 
Ark.  180,  56  S.  W.  876,  holding  that 
the  name  of  the  real  party  in  interest 
may  be  substituted,  the  change  held 
to  be  mere  matter  of  form. 

[b]  Amendments  changing  the  ac- 
tion from  one  brought  by  the  plain- 
tiff individually  to  one  brought  by  him 
to  the  use  of  another  person  will  be 
allowed.  Gue  v.  Kline,  13  Pa.  60;  Can- 
non  V.  Mathis,  10  Heisk.    (Tenn.)    575. 

[e]  When  a  judgment  is  assigned 
before  the  appeal  the  cause  may  be 
continued  either  in  the  name  of  the 
original  party,  or  the  court  may  allow 
the  assignee  to  be  substituted,  "but  the 
action  will  not  be  dismissed  as  to  the 
original  party  and  the  assignee  sub- 
stituted on  defendant's  request.  Peter- 
man  V.  Ott,  45  Ind.  224. 

99.  Morgan  v.  Royal  Benef.  Society, 
167  N.  C.  262,  83  S.  E.  479. 

1.     Maxcy  v.  Pedfield,  2  111.  590. 
[a]     In    New    Mexico    a    defendant 
may  be  stricken  provided  the  subject- 
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or  one  or  more  of  several  plaintiffs,^  cannot  be  stricken  out  on  the 
appeal,  thoii2:h  the  action  may  be  discontinued  as  to  any  one  of  joint 
plaintiffs  or  defendants,  so  long  as  any  one  or  more  of  the  original 
plaintiffs  or  defendants  remain  parties  to  the  action.^  An  amendment 
correcting  the  name  of  either  party,*  or  making  a  change  in  the  name 
of  a  party,*^  will  be  allowed  where  no  prejudice  to  the  adverse  party 
is  caused.  Wliere  action  is  improperly  brought  in  a  firm'  name,  the 
appellate  court  may  permit  an  amendment  supplying  the  names  of  the 
partners.^ 

"When  the  proceedings  before  the  justice  were  conducted  without  the 
appointment  of  a  guardian  ad  litem,  an  amendment  permitting  plain- 
tiff to  so  prosecute  the  action  may  be  made  on  the  appeal.^ 

(D.)    Pleading  Matter  Not  Cognizable  by  Justice.  —  The  nature  of  the 


matter  of  the  action  remains  the  same. 
Sanchez  v.  Luna,  1  N.  M.  238. 

2.  Flemm  v.  Whitmore,  23  Mo.  430. 

3.  Douglas  r.  Newman,  5  111.  App. 
518. 

As  to  dismissal  of  action  and  non- 
suit, see  supra,  IV,  B,  13,  a,  (III) ; 
also  the  title  "Dismissal,  Discontin- 
uance and  Nonsuit." 

4.  Ala.— South  &  North  Alabama  E. 
Co.  V.  Small,  70  Ala.  499.  Ind.— Hay- 
den  V.  Souger,  56  Ind.  42,  26  Am.  Rep. 
1.  Mo. — House  V.  Duncan,  50  Mo.  453; 
Evans-Smith  Drug  Co.  v.  White,  86  Mo. 
App.  540,  correcting  name  ofdefendant. 
N.  C— Clawson  v.  Wolfe,  77  N.  C.  100. 
Ohio.— Secor  v.  Witter,  39  Ohio  St.  218. 
Pa. — Bratton  v.  Seymour,  4  Watts  329; 
Graham  v.  Vandalore,  2  Watts  131. 

[a]  The  title  of  the  action  may  be 
amended  in  the  appellate  court  before 
final  judgment.  Rohrbough,  Moore  & 
Co.  V.  Reed  Bros.,  57  Mo.  292. 

[b]  An  amendment  adding  the 
■words  "a  corporation"  to  the  title  of 
the  plaintiff,  will  be  permitted.  United 
States  Water  &  Steam  Supply  Co.  v. 
Dreyfus,  104  Mo.  App.  434,  79  S.  W. 
184. 

[c]  The  proper  corporate  name  may 

be  substituted  in  place  of  the  desig- 
nation of  the  corporation  in  the  state- 
ment. Colbert  v.  Missouri  Pac.  Ry. 
Co.,  78  Mo.  App.  176.  But  see  Reynolds 
r.  Foster,  66  Misc.  133,  123  N.  Y. 
Supp.  273,  where  the  court  refused  to 
substitute  the  board  of  education  as 
a  party  in  the  place  of  the  persona 
composing  it. 

5.  Mo. — Altheimer  v.  Teuscher,  47 
Mo.  App.  284.  Pa.— Seitz  &  Co.  v. 
Buffum  &  Co.,  14  Pa.  69;  Gue  v.  Kline, 
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13  Pa.  60;  Mulvaney  v.  Turner,  12  Lane. 
Bar  140.  Tex.— Fulton  v.  Thomas  & 
Co.,  2  Wills.  Civ.  Cas.,  §243. 

[a]  A  declaration  may  be  amended 
so  as  to  make  the  action  in  the  name 
of  a  party  as  executor  instead  of  in- 
dividually and  joining  the  co-executors. 
Logan  V.  Chandler,  2  Clark  (Pa.)  509, 
4  Pa.  L.  J.  297. 

6.  Ala.— Kuhl  r.  Long,  102  Ala.  563, 
15  So.  267.  Mo.— Beattie  v.  Hill,  60 
Mo.  72;  Digges  v.  Phillips,  158  Mo. 
App.  583,  138  S.  W.  910;  Harvey  v. 
Lambert,  156  Mo.  App.  268,  137  S.  W. 
644;  Browning  v.  Dorton,  143  Mo.  App. 
249,  128  S.  W.  230;  Gunther  Bros.  & 
Co.  V.  Aylor,  92  Mo.  App.  161.  Tex. 
Amarillo  Commercial  Co.  v.  Chicago, 
R.  I.  &  G.  R.  Co.  (Tex.  Civ.  App.), 
140   S.  W.   377. 

See  also  Couch  v.  Atkinson,  32  Ala. 
633;  Hartzell  v.  McClurg,  54  Neb.  316, 
74  N.  W.  626.  Compare  Knowles  v 
Cavanaugh,  144  Mich.  260,  107  N.  W. 
1073,  13  Det.  Leg.  N.  238. 

[a]  An  amendment  inserting  the 
name  of  the  president  of  an  unincor- 
porated association  as  plaintiff  will  be 
permitted,  where  there  was  a  trial  on 
the  merits  before  the  justice.  Francis 
V.  Perry,  82  Misc.  271,  144  N.  Y.  Supp. 
167. 

7.  Hicks  V.  Beam,  112  N.  C.  642,  17 
S.  E.  490,  34  Am.  St.  Rep.  521;  Hill 
V.  Reed,  23  Okla.  616,  103  Pac.  855. 
See  also  10  Standard  Proc.  721,  722. 

[a]  This  is  not  a  jurisdictional  de- 
fect and  is  too  late  if  not  raised  until 
after  the  testimony  on  the  merits  has 
been  heard.  Hicks  v.  Beam,  112  N.  C. 
642,  17  S.  E.  490,  34  Am.  St.  Rep. 
521. 


JUSTICES  OF  THE  PEACE 


325 


action  cannot  be  changed  on  the  appeal  to  one  of  which  the  justice 
was  without  jurisdiction.^ 

Increasing  Amount  Beyond  Justice's  Jurisdiction.. —  The  amount  claimed 
in  the  pleadings  at  the  time  the  suit  is  commenced  before  the  justice 
determines  the  question  of  jurisdiction,^  and  the  plaintiff  cannot  by 
amendment  on  appeal  increase  the  amount  claimed  by  him  to  an 
amount  in  excess  of  the  jurisdiction  of  the  justice/''  though  upon  this 
}>roposition  there  are  authorities  to  the  contrary."  Nor  may  a  de- 
fendant plead  as  set-off  or  counterclaim  an  amount  in  excess  of  the 
jurisdiction  of  the  justice  of  the  peace. ^^  But  the  addition  of  in- 
terest by  way  of  damages  may  be  allowed  in  the  appellate  court  al- 
though it  may  increase  the  recovery  to  a  sum  in  excess  of  the  jurisdic- 


8.  Conn. — Colvin  v.  Peek,  62  Conn. 
155,  25  Atl.  355.  Ky.— Kirk  i:.  Wil- 
liams' Exrx.,  2  Mon.  135,  not  without 
defendant's  consent.  Me. — Fillebrown 
V.  Webber,  14  Me.  441.  Mass. — Kelley 
f.  Tavlor,  17  Pick.  218.  Mich.— Bureau 
V.  Marshall,  55  Mich.  234,  21  N.  W. 
304.  Mo.— Rankin  v.  Fairley,  29  Mo. 
App.  587.  N.  H. — Johnson  v.  Gould, 
23  N.  H.  251;  Flagg  v.  Gotham,  7  N. 
H.  266.  N.  C— Shell  v.  West,  130  N.  C. 
171,  41   S.   E.   65. 

9.  See  the  following:  Minn. — Or- 
mond  r.  Sage,  69  Minn.  523,  72  N.  W. 
810.  Mo.— Scott  V.  Russell,  39  Mo.  407. 
Neb.— Deck  v.  Smith,  12  Neb.  389,  11 
N.  W.  852.  S.  D.— Grant  v.  Whorton, 
28  S.  D.  59'9,  134  N.  W.  803;  People's 
Sec.  Bank  v.  Sanderson,  24  S.  D.  443, 
123  N.  W.  873. 

See  generally  the  title  "Jurisdic- 
tion." 

[a]  It  is  the  amount  in  controversy 
unaffected  by  off-sets  that  is  the  test 
of  the  jurisdiction  of  the  justice's 
court.     Long  v.  Bakefield,  48  Ala.  608. 

[b]  When  in  a  replevin  action  the 
value  of  the  property  taken  has  in- 
creased, an  amendment  showing  the  in- 
creased value  will  be  allowed,  and  the 
court  retains  jurisdiction  though  the 
value  of  the  property  has  increased  to 
an  amount  beyond  the  justice's  juris- 
diction. Deck  V.  Smith,  12  Neb.  389, 
11  N.  W.  852. 

10.  Ala.— Brandon  v.  Progress  Dis- 
tilling Co.,  167  Ala.  365,  52  So.  640. 
Ark.— Rose  v.  Christinett,  77  Ark.  582, 
92  S.  W.  866.  And  see  Morgan  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  106  Ark.  74, 
152  S.  W.  1023.  Cal.— Tracy  r.  Sumida, 
23  Cal.  App.  Dee.  607.  111.— Waterman 
r.  Bristol,  6  111.  593.  Ind.— Pritchard 
r.  Bartholomew,  45  Ind.  219;  Boggs  v. 
Near,  20   Ind.  395;   White  Water  Val. 


Canal  Co.  v.  Boden,  8  Blackf.  130;  Flan- 
agan V.  Reitmier,  26  Ind.  App.  243,  59 
N.  E.  389.  la.— Woods  v.  Wenger,  163 
Iowa  445,  144  N.  W.  996.  Kan.— W^g- 
staff  V.  Challiss,  31  Kan.  212,  1  Pac. 
631.  Mo.— Short  v.  Morrison,  149  Mo. 
App.  372,  130  S.  W.  78.  N.  C— Me- 
i.eeley  &  Co.  v.  Craven,  86  N.  C.  364. 
Ohio.— Bickett  v.  Garner,  21  Ohio  St. 
659,  unless  by  consent  of  the  parties. 
Pa.— Shaw  v.  Squires,  153  Pa.  150,  26 
Atl.  252;  Linton  v.  Vogel,  98  Pa.  457; 
Depew  V.  Seism,  3  Del.  Co.  Rep.  275. 
Tex.— Taylor  v.  Lee,  139  S.  W.  908; 
Pecos  &  N.  T.  R.  Co.  v.  Canyon  Coal 
Co.,  102  Tex.  478,  119  S.  W.  294;  Mc- 
Kneely  v.  Beatty  (Tex.  Civ.  App.),  161 
S.  W.  18;  Barnett  v.  Ward  (Tex.  Civ. 
App.),  144  S.  W.  697;  Missouri,  K.  & 
T.  R.  Co.  V.  Hughes,  44  Tex.  Civ.  App. 
436,  98  S.  W.  415.  Vt.— Heath  v.  Rob- 
inson, 75  Vt.  133,  53  Atl.  995. 

Amount  in  controversy  as  test  of  jur- 
isdiction, see  generally  the  title  "Juris- 
diction. ' ' 

11.  Minn. — McOmber  r.  Balow,  4C 
Minn.  388,  42  N.  W.  83.  N.  Y.— Jack- 
son r.  Covert's  Admrs.,  5  Wend.  139; 
Palmer  v.  Wylie,  19  Johns.  276;  Jacob 
V.  Watkins,  10  App.  Div.  475,  42  N.  Y. 
Supp.  6;  Simpson  v,  Rome  W,  &  O  R. 
Co.,  48  Hun  113,  15  N.  Y.  St.  539. 
S.  D.— Quinn  v.  Conklin,  33  S.  D.  406, 
146  N.  W.  587.  Wis.— Heath  v.  Heath, 
31  Wis.  223;  Dressier  v.  Davis,  12  Wis 
58. 

12.  Kan. — Thompson  v.  Stone,  63 
Kan.  881,  64  Pac.  969;  Wagstaff  v. 
Challiss,  31  Kan.  212,  1  Pac.  631.  Ohio. 
Henry  Bill  Pub.  Co.  v.  Curtis,  1  Ohio 
Dee.  476,  7  Ohio  N.  P.  202.  Pa.— Knopf 
V.  Lax,  56  Pa.  Super.  55. 

Pleading  set-off  or  counterclaim  not 
set  up  in  lower  court,  see  infra,  IV,  B 
14,  e,   (II),   (G). 
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tion  of  the  justice. ^^  Wlien  the  appellate  court  may  obtain  original  jur- 
isdiction of  causes  other  than  by  appeal,  the  amount  in  controversy  may 
on  appeal  be  increased  to  an  amount  in  excess  of  the  jurisdiction  of 
the  justice  and  within  the  jurisdiction  of  the  appellate  court." 

(E.)  Pleading  New  Cause  of  Action.is  — A  plaintiff  cannot  by 
amended  pleadings  in  the  appellate  court  set  up  a  cause  of  action 
other  than  that  on  which  the  suit  was  tried  before  the  justice.^^    Nor 


13.  Minn. — Ormond  v.  Sage,  69 
Minn.  523,  72  N.  W.  810.  Pa.— Shaw  r. 
Squires,  153  Pa.  150,  26  Atl.  252;  Lin- 
ton V.  Vogel,  98  Pa.  457.  S.  D.— Grant 
V.  Whorton,  28  S.  D.  599,  134  N.  W. 
803.  Tex.— But  see  Texas  &  P.  E.  Co. 
V.  Hunt,  38  Tex.  Civ.  App.  460,  85  S.  W. 
1168,  holding  that  when  interest  is  in- 
cluded in  unliquidated  damages  the 
total  amount  must  not  exceed  the  juris- 
dictional amount. 

14.  Cook  V.  Morse,  40  Conn.  544; 
Fowler  v.  Bishop,  32  Conn.  199. 

15.  As  to  new  cause  of  action  or  de- 
fense generally,  see  the  title  "New 
Cause  of  Action  or  Defense." 

16.  Ala. — Hudgens  v.  Creola  Lumb. 
Co.,  164  Ala.  561,  51  So.  525;  Central 
of  Georgia  R.  Co.  v.  Williams,  163  Ala. 
119,  50  So.  328;  Swanson  v.  Brown,  160 
Ala.  432,  49  So.  675.  Conn.— Allen  v. 
Woodruflf,  63  Conn.  369,  28  Atl.  532. 
Ind.— Davis  v.  King,  180  Ind.  387,  103 
N.  E.  98;  Holland  v.  Hummell,  43  Ind. 
App.  358,  87  N.  E.  662.  la,— Leathers 
r.  Geitz,  135  Iowa  145,  112  N.  W.  191; 
Boos  V.  Dulin,  103  Iowa  331,  72  N.  AV. 
533;  Hollen  v.  Davis,  59  Iowa  444,  13 
N.  W.  413,  44  Am.  Rep.  688.  Mich. 
Anderson  Carriage  Co.  i'.  Pungs,  127 
Mich.  543,  86  N.  W.  1040;  Loranger  v. 
Davidson,  110  Mich.  605,  68  N.  W.  426; 
Fowler  v.  Hyland,  48  Mich.  179,  12  N. 
W.  26;  Evers  v.  Sager,  28  Mich.  47. 
Mo.— Hansberger  v.  Pacific  R.  Co.,  43 
Mo.  196;  Clark  v.  Smith,  39  Mo.  498; 
Clark  V.  Zane,  165  Mo.  App.  505,  148  S. 
W.  967;  Hammond  v.  Berkowitz,  139 
Mo.  App.  404,  123  S.  W.  502;  Engle  r. 
Ferrell,  126  Mo.  App.  577,  105  ^.  W. 
23;  Bushnell  r.  Louisville  &  N.  R.  Co., 
126  Mo.  App.  63,  103  S.  W.  1101; 
Slaughter  v.  Davenport,  82  Mo.  App. 
652;  Brennan  v.  McMenamy,  78  Mo. 
App.  122.  Neb.— Gruenther  r.  Bank  of 
Monroe,  90  Neb.  280,  133  N.  W.  402; 
Western  Cornice  &  Mfg.  Wks.  v.  Meyer, 
55  Neb.  440,  76  N.  W.  23.  Ohio.— Wil- 
son r.  Wilson,  30  Ohio  St.  365;  Ballou 
V.  Farnsworth,  4  Ohio  Dec.  88,  1  Cleve. 
Law  Rep.  17.     Ore. — Dixon  v,  Johnson, 
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44  Ore.  4.3,  74  Pac.  394;  Rohr  v.  Isaacs, 
8  Ore.  451.  Pa. — Reitze  v.  Meadville  & 
L.  Ry.  Co.,  126  Pa.  437,  17  .Atl.  662; 
Moore  v.  Wait,  1  Bin.  219;  Schneider 
V.  Bates,  49  Pa.  Super.  430;  Depew  v. 
Seism,  3  Del.  Co.  Rep.  275.  Tex.— White 
Dental  Mfg.  Co.  v.  Hertzberg,  92  Tex. 
528,  50  S.  W.  122;  Blanton  v.  Langs- 
ton,  60  Tex.  149;  Ft.  Worth  &  R.  G. 
Ry.  Co.  V.  Ballou  (Tex.  Civ.  App.),  174 
S.  W.  337;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Ryan  (Tex.  Civ.  App.),  170  S.  W.  858; 
Abeel  v.  Southwestern,  T.  &  T.  Co. 
(Tex.  Civ.  App.),  145  S.  W.  284;  Davis 
r.  Morris,  52  Tex.  Civ.  App.  184,  114 
S.  W.  684;  Taylor  v.  Read,  51  Tex.  Civ. 
App.  600,  113  S.  W.  191.  Wis.— Carlson 
V.  Stocking,  91  Wis.  432,  65  N.  W.  58. 

[a]  Compare  Robinson  v.  Carlon,  34 
Ore.  319,  55  Pac.  959,  holding  that  on 
appeal  by  defendant  plaintiff  may  file 
s.  supplemental  complaint  tendering  is- 
sues arising  subsequent  to  the  judg- 
ment of  the  justice. 

[b]  Presumption  as  to  Cause  of  Ac- 
tion.— In  the  absence  of  a  showing  that 
the  cause  of  action  set  up  on  the  appeal 
is  different  from  that  asserted  in  the 
justice's  court,  the  presumption  is  that 
it  is  the  same.  Threadgill  v.  Shaw 
(Tex.  Civ.  App.),  130  S.  W.  707. 

[c]  A  claimant  may  amend  his  rea- 
sons for  making  the  claim,  and  claim  as 
owner  in  the  higher  court,  although  he 
claimed  as  mortgagee  in  the  justice's 
court.  Blanton  v.  Langston,  60  Tex. 
149. 

[d]  An  amended  petition  alleging 
the  same  facts  charging  defendants  as 
co-owners,  instead  of  partners,  does  not 
substitute  a  new  cause  of  action.  Gilliam 
V.  Loeb,  131  Mo.  App.  70,  109  S.  W. 
835. 

[e]  Allegation  of  partnership,  is  not 
such  a  departure  in  an  amended  plead- 
ing as  to  warrant  its  being  stricken 
from  the  files.  Baldwin  v.  Rhea,  33  Neb. 
319,  50  N.  W.  1. 

ff]  A  petition  alleging  loss  arising 
out  of  the  negligent  transportation  of 
cattle  may  be  amended  so  as  to  allege 
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can  a  count  setting  up  a  now  cause  of  action  be  added/''  or  a  claim 
be  included  that  was  not  set  forth  in  the  original  action. ^^  Plaintiff 
may  plead  any  new  matter  which  does  not  constitute  a  new  cause  of 
action,  however/®  and  amendments  to  the  complaint  so  as  to  make 
it  state  a  cause  of  action,  where  it  originally  failed  to  do  so,  may  be 
})ermitted.^° 

(F.)  PLEADING  New  Defenses.21  — While  in  some  jurisdictions,  a  de- 
fendant may  make  a  defense  on  the  appeal  that  was  not  urged  before 
the  justice,"  in  others,  the  plea  made  before  the  justice  cannot  be 


loss  from  shrinkage.  MeFall  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  181  Mo.  App.  142, 
168  S.  W.  341. 

[g]  Where  the  complaint  in  the  jus- 
tice's court  was  in  tort,  and  was  in- 
Bufficieut,  it  cannot  by  amendment  set 
up  a  cause  of  action  in  contract.  Wer- 
nick  V.  St.  Louis  &  S.  F.  R.  Co.,  131  Mo. 
App.   37,   109  S.   W.   1027. 

fh]  An  amendment  changing  an  ac- 
tion from  one  on  an  account  to  one  on 
an  account  stated  does  not  constitute  a 
departure.  Borkowski  v.  Janicke,  170 
Mo.  App.  610,  157  S.  W.  125.  But 
plaintiff  cannot  change  his  cause  of  ac- 
tion from  an  account  stated,  to  one 
on  an  account  current;  but  an  amend- 
ment merely  showing  the  amount  of  the 
original  statement  with  credits  and  the 
balance  due,  is  not  such  a  change.  Ed- 
monson V.  Lovan  Carriage  &  Harness 
Co.,  149  Mo.  App.  128,  130  S.  W.  64. 

fi]  Change  of  Date. — Where  the 
statement  filed  in  the  justice's  court 
showed  the  work  to  have  been  per- 
formed in  a  certain  year,  an  amend- 
ment changing  the  year,  does  not 
change  the  cause  of  action.  Magoon  v. 
O'Connor,  134  Mo.  App.  130,  114  S.  W. 
83. 

[j]  The  added  statement  of  a  fact 
implied  by  law,  but  which  was  not 
stated  in  the  pleading  filed  in  the  in- 
ferior court,  does  not  change  the  issues. 
Ball  V.  Beaumont,  59  Neb.  631,  81  N. 
W.  858. 

17.  Colo.— Union  Pacific  Ry.  Co.  v. 
Sternberg,  13  Colo.  141,  21  Pac.  1021. 
Conn.— Allen  v.  Woodruff,  63  Conn.  369, 
28  Atl.  532,  adding  a  count  on  the 
original  debt,  when  complaint  charged 
fraud.  Mo. — Riddle  v.  Foreman  (Mo. 
App.),  178  S.  W.  227;  Adler  v.  St. 
Louis  &  S.  F.  R.  Co.,  110  Mo.  App.  339, 
85  S.  W.  948.  Pa.— But  see  Boner  r. 
Luhman,  148  Pa.  591,  24  Atl.  90,  30 
W.   N.  C.   110. 

[a]  That  the  amount  prayed  for  is 
not    changed    has    no    bearing    on   the 


question.  Riddle  v.  Foreman  (Mo. 
App.),  178  S.  W.  227.  But  see  Hamp- 
ton V.  Warren,  51   Ind.   288. 

[b]  A  special  count  for  breach  of 
contract  cannot  be  added  en  the  appeal, 
where  the  action  before  the  justice  was 
on  the  common  counts.  Frohlich  v. 
Graulich,   113   Mich.  65,  71   N.  W.  477. 

18.  Birmingham  r.  Rogers,  46  Ark. 
254;  Brookbank  v.  Smith,  3  111.  78.  But 
see  Douglas  r.  Newman,  5  111.  App.  518. 

19.  Rippee  f.  Kansas  City  Ft.  S.  & 
M.  R.  Co.,  154  Mo.  358,  55  S.  W.  438; 
Dowdy  V.  Wamble,  110  Mo.  280,  19  S. 
W.  489;  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Ballou  (Tex.  Civ.  App.),  174  S.  W.  337 
(special  plea);  McSpadden  v.  Eads 
(Tex.  Civ.  App.),  163  S.  W.  634;  Gulf, 
C.  &  S.  F.  Rv.  Co.  V.  Davis  (Tex.  Civ. 
App.),  161  S.  W.  932;  Gholston  v. 
Ramey  (Tex.  Civ.  App.),  30  S.  W.  713 
(payment);  St.  Louis  S.  W.  Ry.  Co.  v. 
Denson  (Tex.  Civ.  App.),  26  S.  W.  265, 
general  denial.  See  also  Vreeland  v. 
Loeckner,  99  Mich.  93,  57  N.  W.  1093. 

20.  Ind.— Toledo  St.  L.  &  K.  C.  R. 
Co.  r.  Stevenson,  131  Ind.  203,  30  N. 
E.  1082.  Kan.— Kansas  Citv,  Ft.  S.  & 
G.  R  Co.  V.  Hays,  29  Kan.'  193.  Mo. 
Manz  V.  St.  Louis' I.  M.  &  S.  R.  Co., 
«7  Mo.  278;  Dryden  r.  Smith,  79  Mo. 
525;  King  v.  Chicago,  R.  I.  &  P.  R.  Co., 
79  Mo.  328;  Eubank  v.  Pope,  27  Mo. 
App.  463.  But  see  Brennan  v.  McMen- 
amy,  78  Mo.  App.  122. 

21.  As  to  new  cause  of  action  or  de- 
fense generally,  see  the  title  "New 
Cause  of  Action  or  Defense." 

22.  Colo.— Bassett  v.  Inman,  7  Colo. 
270,  3  Pac.  383.  Fla.— Davis  v.  Fitch- 
ett,  5  Fla.  261.  Ga.— Cleveland  r.  Wal- 
den,  62  Ga.  163.  But  see  Jack  v.  Wat- 
son, Ga.  Dec.  168  p.  1.  111.— Gane  v. 
Loemo  Printing  Co.,  46  111.  App.  456. 
But  see  Bates  r.  Bulkley,  7  111.  389.  la. 
Boos  V.  Dulin,  68  N.  W.  707;  St.  Louis 
Type  Fdry.  v.  Medes,  60  Iowa  525,  15 
N.  W.  424.  But  see  Johnson  r.  Triggs, 
4  G.  Gr.  97.    Mo.— Moore  t.  Hutchinson, 
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amended  in  substance.-^  Whether  the  defendant  be  allowed  to  set  up 
by  supplemental  answer  matter  arising  since  the  trial  in  the  justice's 
court,  is  a  matter  resting  in  the  discretion  of  the  court.^* 

A  plea  in  abatement  may  be  filed  in  the  appellate  court,  though  none 
was  filed  in  the  court  below,  according  to  some,^^  but  not  all,^^  author- 
ities. 

The  statute  of  limitations  may  be  pleaded  on  the  trial  in  the  appellate 
court  though  it  was  not  raised  before  the  justice." 


60  Mo.  429;  Hall  v.  Mills,  11  Mo.  215; 
Simon  f.  Ryan,  101  Mo.  App.  16,  73  S. 
W.  353;  Piubbard  r.  Quisenberry,  28 
Mo.  App.  20.  N.  J. — Hawk  v.  Segraves, 
34  N.  J.  L.  355.  N.  M. — Archibeque  v. 
Miera,  1  N.  M.  100.  Ore. — Strom  v. 
Edwards,  31  Ore.  23,  48  Pac.  696.  S.  D. 
Jones  V.  Pettigrew,  25  S.  D.  432,  127 
N.  W.  538  Tex. — White  Dental  Mfg. 
Co.  V.  Hertzberg,  92  Tex.  528,  50  S. 
W.  122;  Landa  v.  Meehler  (Tex.  Civ. 
App.),  Ill  S.  W.  752;  Jund  r.  Stute,  49 
Tex.  Civ.  App.  510,  108  S.  W.  763; 
Burns  v.  Staaeke,  53  S.  W.  354;  Hous- 
ton &  T.  C.  Ry.  Co.  V.  Lefevre  (Tex. 
Civ.  App.),  40  S.  W.  340.  But  see  Mc- 
Cormick  Harvesting  Mach.  Co.  r.  Slo- 
ver,  4  Wills.  Civ.  Cas.  §236,  16  S.  W. 
105;  Bridges  v.  Wilson^  2  Wills.  Civ. 
Cas.  §625. 

fa]  An  affidavit  denying  the  execu- 
tion of  a  note  may  be  filed  on  appeal, 
though  none  was  filed  before  the  jus- 
tice. Assig  r.  Pearsons,  9  Colo.  587, 
13  Pac.  719;  Davis  v.  Fitchett,  5  Fla. 
261. 

fbl  Satisfaction  of  plaintiff's  de- 
mand may  be  pleaded  on  the  appeal 
though  it  was  not  pleaded  below.  Rhea 
1.  Bagloy,  66  Ark.  93,  49  S.  W.  492. 

fc]  Equitable  defenses  that  were 
not  cognizable  by  the  justice  may  be 
pleaded  on  the  appeal.  Fowler  r.  At- 
kinson, 6  Minn.  .578.  But  see  Grune- 
wald  r.  Sehaales,  17  Mo.  App.  324. 

[d]  A  plea  that  was  abandoned  be- 
fore the  justice  cannot  be  relied  on  in 
the  appellate  court.  Rush  v.  Lester,  2 
Wills.   Civ.   Cas.   (Tex.)    §442. 

[e]  When  there  are  no  written 
pleadings  the  defendant  may  on  appeal 
interpose  a  general  denial,  though  be- 
fore the  justice  what  wag  denominated 
an  answer  asked  judgment  for  damages 
for  breach  of  contract.  Mullins  v. 
South  Omaha  St.  Fair  Assn.,  5  Neb. 
(Unof.)   572,  99  N.  W.  521. 

23.  Conn. — Matson  v.  Meach,  1  Root 
344.  Ind.— Nelson  r.  Zink,  3  Blackf. 
101.  N.  Y.— Strong  v.  Smith,  2  Caines 
28;    Reno   f.   Millspaugh,   14  Hun   229; 
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Savage  v.  Cock,  17  Abb.  Pr.  403;  Fagan 
r.  Poor,  11   Civ.  Proc.  220n. 
See  7  Standard  Proc.  129. 

24.  Sleepy  Eye  Milling  Co.  v.  Welsh, 
14  Ohio  Cir.  Ct.  (N.  S.)  509,  afirmed 
84  Ohio  St.  495,  95  N.  E.  1158.  But 
see  House  r.  Schnadig,  235  111.  301,  85 
N.  E.  395,  affirming  138  HI.  App.  498 
(holding  that  defendant  may  as  matter 
of  right  plead  a  defense  of  bankruptcy 
the  discharge  being  obtained  after  the 
judgment  in  the  justices  court) ;  alao 
Erickson  v.  Elliott,  17  N.  D.  889,  117 
N.    W.    361. 

25.  See  Phillips  v.  Bliss,  32  Mo.  427. 
[a]     Waiver. — Where  after  a  plea  in 

abatement  setting  up  defendant's  resi- 
dence in  another  precinct,  is  sustained, 
and  appeal  is  taken,  and  thereafter  the 
plea  is  amended  a  continuance  by  con- 
sent is  not  a  waiver  of  the  plea.  How- 
elh  r.  Clark,  4  Wils.  Civ.  Cas.  §314,  19 
S.  W.  433. 

26.  Ala. — McConnell  v.  Worms,  102 
Ala.  587,  14  So.  849;  but  see  Noles  v. 
Marable,  50  Ala.  366.  Pa.— Hinckley  v. 
Smith,  4  Watts  433.  Tex.— Pickett  v. 
Edwards  (Tex.  Civ.  App.),  25  S.  W. 
32  (statute  of  limitations  cannot  be 
pleaded  on  appeal  for  the  first  time). 
But  see  Nunn  v.  Edmiston,  9  Tex.  Civ. 
App.  562,  29  S.  W.  1115.  Vt.— Hopkins 
V.  Elmore,  49  Vt.  176;  Martin  v.  Blod- 
get,  1  Aiken  375. 

fa]  Where  on  an  appeal  In  a  claim 
suit  judgment  is  rendered  against  the 
claimant  while  there  is  pending  an  at- 
tachment suit  before  the  justice  of  the 
peace,  and  plaintiff  moves  for  judgment 
against  the  defendant,  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  court 
should  be  sustained,  and  the  fact  that 
such  plea  is  filed  by  the  defendant 
whose  appearance  is  special,  is  not  sufli- 
cient  to  authorise  the  court  to  strike 
such  plea  from  the  files  and  render 
judgment  against  defendant  upon  his 
failure  to  further  appear  or  plead. 
Wheeles  r.  New  York  Steam  Dye 
Works,  129  Ala.  393,  29  So.  793. 

27.  Meddock    v.    Williams,    91    Ark. 
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Pleas  Puis  Darrein  Continuance. —  New  matter  of  defense  arising  after 
the  judgment  before  tlie  justice  may  be  presented  by  a  plea  puis  dar- 
rein continuance,^*  Such  a  plea  is  not  sufficient  to  present  the  de- 
fense that  the  judgment  of  the  court  below  was  rendered  Avhile  the 
justice  was  absent  from  the  jurisdiction.-"  Nor  is  such  a  plea  neces- 
sary in  order  to  take  advantage  of  a  payment  made  subject  to  the 
judgment  of  the  justice.^" 

(G.)  Pleading  Set-Off  or  Counterciaim.  — A  set-off  or  counterclaim 
cannot  be  pleaded  on  appeal  that  was  not  pleaded  in  the  court  be- 
low," unless  by  consent,^^  though  there  is  authority  to  the  contrary.^^ 

up  a  eounterclaim  on  the  appeal.    Carr 
V.  Luscher,  .35  Neb.  318,  53  N.  W.  144, 

[c]  Recoupment  may  be  interposed 
as  a  defense  in  the  appellate  court, 
tliough  it  be  not  pleaded  befor<i  the 
justice,  it  being  distinguishable  from 
"set  off'"'  and  not  within  the  rule 
stated  in  the  text.  Amory  Independent 
Tel.  Co.  V.  Cox,  103  Miss.  541,  60  So. 
C41.  But  see  West  v.  Freeman,  76  Mo. 
App.  96. 

[d]  A  contract  of  which  the  justice 
had  no  jurisdiction,  cannot  be  pleaded 
as  a  set-off.  Deihin  v.  Snell,  119  Pa. 
316,  13  Atl.  283.  But  see  Temple  v. 
Bradley,  14  Vt.  254. 

[e]  Where  plaintiff  is  permitted  to 
file  a  bill  of  particulars  on  the  appeal, 
increasing  the  amount  claimed  before 
the  justice,  defendant  should  be  per- 
mitted to  file  a  set  off  without  terms. 
McDonald  v.  Weir,  76  Mich.  243,  42 
N.   W.   1114. 

ff]  Where  defendant  set  up  in  his 
answer  matter  which  should  have  been 
declared  on  in  set  off,  he  may  on  appeal 
be  permitted  to  amend  so  as  to  plead 
such  matter  as  a  «et  off.  Hall  r.  Rosen- 
feld,  177  Mass.  397,  59  N.  E.  68. 

32.  Crocker  f.  Mann  (Tex.  Civ. 
App.),  147  S.  W.  311.  See  Hollen  v. 
Davis,  59  Iowa  444,  13  N.  W.  413,  44 
Am.  Eep.  688. 

33.  Del.— Wyatt  v.  Tam,  2  Marv. 
370,  43  Atl.  257.  Miss.— Marx  v.  Trus- 
sell,  50  Miss.  498,  leave  to  file  must  be 
obtained.  N,  M.— Archibeque  v.  Miera, 
1  N.  M.  160.  N.  C— Thomas  r.  Simp- 
son, 80  N.  C.  4.  Pa.— Tate  ;;.  Tate,  2 
Grant  Cas.  150.  Wis.— Richardson  f. 
Chynoweth,  26  Wis.  656,  by  leave  of 
court. 

See  also  Henry  Bill  Pub.  Co.  i\  Cur- 
tis, 1  Ohio  Dec.  476,  7  Ohio  K  P.  202; 
Crow  r.  Cunningham,  5  Coldw.  (Tenn.) 
255;  Clark  v.  Howard,  10  Yerg.  (Tenn,) 
250.  ^ 


93,  120  S.  W.  842. 

28,  People  ex  rel.  Thayer  v.  Ontario 
Com.  PI.,  1  Wend.   (N.  Y.)   80. 

See  generally  the  title  "Puis  Dar- 
rein Continuance,  Pleas  of." 

[a]  A  set-off  cannot  be  pleaded  puis 
darrein  continuance,  however.  Chase  v. 
Chase,  8  Mo.  103.  Pleading  set-off  or 
counterclaim,  see  infra,  IV,  B,  14  e, 
(II),  (G). 

29,  Swantek  v.  Jarmoski,  162  Mich. 
617,  127  N.  W.  800,  a  special  notice  of 
defense  should  be  employed. 

30,  Hagen  v.  Thompson,  2  Port. 
(Ala.)  48.  But  see  Campbell  v.  Reeves, 
3   Sneed    (Tenn.)    52. 

31,  Ala. — Slaughter  v.  Martin,  9  Ala. 
App.  285,  63  So.  689.  Ark.— Hines  v. 
Stephens,  90  Ark.  518,  119  S.  W.  664; 
Amis  V.  Cooper,  25  Ark.  14.  Mo. — Barr 
r.  Lake,  147  Mo.  App.  252,  126  S.  W. 
755;  Sexton  r.  Snyder,  119  Mo.  App. 
668,  94  S.  W.  5(?2;  Cedar  Hill  Orchard 
&  Nursery  Co.  f.  Heiney,  106  Mo.  App. 
302,  80  S.  W.  278;  Hunter  v.  Helsley, 
98  Mo.  App.  616,  73  S.  W.  719;  Shep- 
herd V.  Padgitt,  91  Mo.  App.  473.  See 
Beekman  Lbr.  Co.  v.  Glendale  Lbr.  Co., 
158  Mo.  App.  309,  138  S.  W.  90.  Tex. 
White  Dental  Mfg.  Co.  v.  Hertzberg,  92 
Tex.  528,  50  S.  W.  122;  Blanton  v. 
Langston,  CO  Tex.  149;  Ft.  Worth  &  R. 
G.  Ry.  Co.  V.  Ballou  (Tex.  Civ.  App.), 
174  S.  W.  337;  Jund  v.  Stute,  49  Tex. 
Civ.  App.  510,  108  S.  W.  763;  Brigman 
V    Aultman,  55  S.  W.  509. 

But  see  Minard  v.  Lawler,  26  111.  301; 
Cook  V.  Baker,  137  111.  App.  401;  Clar- 
ine  V.  Nelson,  15  Neb.  440,  19  N.  W. 
684. 

[a]  No  distinction  is  made  between 
an  offset  held  by  defendant  at  the  time 
of  the  trial  in  the  justices'  court  and 
one  acquired  thereafter.  O'Maley  v. 
Garriott  (Tex.  Civ.  App.),  49  S.  W. 
108. 

fb]  When  there  was  a  default  in  the 
justice's    court,    defendant   cannot    set 
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When  there  was  a  plea  of  set-off  filed  with  the  justice,  it  need  not  be 
filed  anew  on  the  appeal.^* 

(H.)  Amending  Demand.  —  The  petition  or  complaint  may  be  amended 
by  particularizing  the  items  included  in  the  demand,'^  or  by  insert- 
ing an  item  of  damage  that  does  not  increase  the  amount  of  plain- 
tiff's demand. ^°  But  in  some  jurisdictions  the  claim  for  damages  can- 
not be  increased  ;^^  in  other  jurisdictions  it  may  be  increased, ^'^  or  a 
new  element  of  damage  added,  provided  the  original  cause  of  action 

remains  the  same.^® 

(I.)    Amendments  Conforming  Pleadings  to  PROor,  —  The  appellate 


34.  Manson  v.  Arnold,  126  Mass. 
r<99;  Carver  v.  Bieleke,  177  Mich.  406, 
143  N.  W.  242. 

35.  Boisseau  v.  Kahn,  62  Miss.  757; 
Hall  V.  Wabash  E.  Co.,  80  Mo.  App. 
463;  Eubank  v.  Pope,  27  Mo.  App.  463. 

36.  Mich.— McDonald  v.  Weir,  76 
Mich.  243,  42  N.  W.  1114.  Miss.— Mc- 
Clearv  t.  Anthony,  54  Miss.  70S.  Mo. 
McFall  V.  Chicago,  B.  &  Q.  Ry.  Co., 
181   Mo.  App.  244,  168  S.  W.  344. 

See  also  Kent  v.  Benson,  86  Kan. 
806,   121   Pac.  907. 

[a]  In  allowing  an  amendment  of  a 
bill  of  particulars  increasing  the  items, 
the  court  does  not  pass  upon  the  com- 
petency of  the  items.  Holser  V.  Skae, 
169  Mich.  484,  135  N.  W\  260. 

37.  Mich.— Cross  v.  Eaton,  48  Mich. 
184,  12  N.  W.  35.  Mo. — Breunan  v.  Mc- 
Menamy,  78  Mo.  App.  122;  Boughton 
1.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  25  Mo. 
App.  10;  Wfhringer  v.  Ahlcmeyer,  23 
Mo.  App.  277.  ■  N.  y.— Longrill  v. 
Downey,  7  N.  Y.  Supp.  503.  Wis. 
Cs'.rlsoil  V.  Stocking,  91  Wis.  432,  65  N. 
W.  58. 

[a]  Where  an  action  is  brought  for 
two  installments  of  rent  due  under  a 
contract,  plaintiff  may  not  on  appeal 
set  up  a  claim  to  additional  instal- 
ments. Williams  v.  Houston  Cornice 
Wks.,  46  Tex.  Civ.  App.  70,  101  S.  W. 
S39,  1195.  But  see  Blackwell  v.  Speer 
(Tex.  Civ.  App.),  98  S.  W.  903;  Van 
Alstyne  v.  Morrison,  33  Tex.  Civ.  App. 
670,"  77  S.  W.  655;  Von  Boeckman  r. 
Loepp  (Tex.  Civ.  App.),  73  S.  W.  849; 
Dallas  f.  IVIcAllister  (Tex.  Civ.  App.), 
30  S.  W.  452. 

38.  Ark. — Kansas  City  Southern  R. 
Co.  r  Anderson,  104  Ark.  500,  149  S. 
W.  58;  St.  Lonis,  T.  M.  &  S.  R.  Co.  v. 
Bryant,  92  Ark.  425,  122  S.  W.  996; 
Morrison  v.  St.  Louis  &  S.  F.  R.  Co.,  87 
Ark.  424,  112  S.  W.  975;  Hanf  r.  Ford, 
37  Ark.  544.    111. — Waterman  v.  Bristol 


6  111.  593  (jurisdictional  amount  must 
not  be  exceeded);  Wahl  v.  Wedel,  135 
III.  App.  175;  Toledo,  St.  L.  &  W.  E. 
Co.  V.  Smith,  130  111.  App.  11.  Ind. 
Miller  v.  Beal,  26  Ind.  234  (but  juris- 
dictional amount  must  not  be  exceed- 
ed); Holland  r.  Hummell,  43  Ind.  App. 
358,  S7  N.  E.  662.  Ky.— Boggs  v.  Tur- 
ner, 145  Ky.  833,  141  S.  W.  420.  But 
see  Burbage  v.  Squires,  3  Mctc.  77.  Neb. 
Piano  Mfg.  Co.  v.  Nordstrom,  63  Neb 
123,  88  N.  W.  164.  Okla.— Hoiton  r. 
Early,  39  Okla.  99,  134  Pac.  436,  Ann. 
Cas.  1915D,  825,  47  L.  R.  A.  (N.  S.) 
314;  St.  Louis  &  S.  F.  R.  Co.  v.  Steele, 
37  Okla.  536,  133  Pac.  209.  Tex. 
Brown  Grain  Co.  t".  Tuggle  (Tex.  Civ. 
App.),  141  S.  W.  821;  Van  Alstvne  r. 
Morrison,  33  Tex.  Civ.  App.  670,'  77  S. 
W.  655;  North  Side  St.  R.  Co.  v.  Want, 
4  Wills.  Civ.  Cas.  §167,  15  S.  W.  40. 
Compare  Sun  Life  Ins.  Co.  v.  Murff,  31 
Tex.  Civ.  App.  593,  72  S.  W.  1040; 
Hendricks  v.  Cameron,  3  Wills.  Civ. 
Cas.,  §261. 

[a]  Additional  relief  may  be  asked 
for  by  amendment  to  the  complaint. 
People  V.  Nelson,  36  Cal.  375. 

fb]  In  a  replevin  action  an  amend- 
ment increasing  the  number  of  cattle, 
so  as  to  include  those  born  since  their 
detention  will  be  permitted.  Simon  v. 
Aubrey,  3  Ind.  Ter.  680,  64  S.  W.  575. 

[cl  Waiver  of  Objection. — When 
plaintiff  is  permitted  to  add  items  to 
his  claim  without  objection,  he  does 
not  thereby  waive  his  right  to  make 
objection  to  defendant's  adding  new 
items  to  his  counterclaim.  Downtain 
r.  Conncllee,  2  Tex.  Civ.  App.  95,  21  S. 
W.  56. 

39.  Horton  v.  Early,  39  Okla.  99, 
134  Pac.  436,  Ann.  Cas.  1915D,  825,  47 
L.  R.  A.  (N.  S.)  314;  St.  Louis  &  S.  F. 
R.  Co.  V.  Steele,  37  Okla.  536,  133  Pac. 
209. 
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court  may  allow  the  pleadings  to  be  amended  to  conform  to  the 
proof.*" 

(III.)  Proceedings  for  AHowance  of  Amendments  to  Pleadings. —  (A.)  In 
Geneeal.  —  The  procedure  to  obtain  an  amendment  of  a  pleading  is  by 
motion  in  the  appellate  court,*^  upon  notice  to  the  adverse  party.*^ 
The  proposed  amendment  must  show  the  nature  and  character  of  the 
new  matter  it  is  desired  to  plead.*^  If  the  pleadings  be  oral,  the  amend- 
ment may  be  made  orally.**  But  it  is  permissible  to  file  written  plead- 
ings in  the  appellate  court  though  none  were  required  before  the 
justice.*^  The  court  may  impose  terms  as  a  condition  for  permitting 
an  amendment.*^  The  order  granting  permission  to  file  an  amended 
answer  is  not  an  order  requiring  that  it  be  filed.*^ 

(B.)    Time  for.  —  An  amendment**  to  the  pleadings  should  be  asked 


40.  Ala. — Freeman  v.  Speegle,  83 
Ala.  191,  3  So.  620.  Conn.— Lovell  v. 
Hammond  Co.,  66  Conn.  500,  34  Atl. 
511.  lU.— Snowell  v.  Moss,  70  111.  313. 
Kan. — Sarbacb  v.  .Jones,  20  Kan.  497, 
Mich.— Detroit,  H.  &  I.  E.  Co.  v 
Forbes,  30  Mich.  165.  Mo. — Eowland 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  73  Mo. 
619;  School  Dist.  f.  Holt,  126  Mo.  App. 
571,  105  S.  W.  32.  N.  Y.- Argersinger 
f.  Levor,  54  Hun  613,  7  N.  Y.  Supp. 
923,  17  Civ.  Proc.  352,  28  N.  Y.  St. 
212;  Williams  v.  Wieting,  3  Thonip.  & 
C.  439.  N.  C— Shuford  v.  Life  Ins.  of 
Virginia,  167  N.  C.  547,  83  S.  E.  821. 
Tex. — Barnard  &  Moran  v.  Williams 
(Tex.  Civ.  App.),  166  S.  W.  910;  Wooley 
«.  Corley,  57  Tex.  Civ.  App.  229,  121 
S.  W.  1139;  Bishop  v.  Lawson,  47  Tex. 
Civ.  App.  646,  105  S.  W.  1008.  Vt, 
Stevens  v.  Hewitt,  30  Vt.  262. 

See  also  Holland  v.  Hummell,  43  Ind. 
App.   358,   87    N.    E.    662. 

[a]  Permission  to  amend  Is  within 
the  court's  discretion,  and  should  not 
be  granted  to  defeat  the  purposes  of 
justice,  nor  to  operate  as  a  hardship 
or  surprise.  Detroit,  H.  &  I.  E.  Co.  r. 
Forbes,  30  Mich.  165. 

41.  Olson  V.  Muskegon  Circuit 
Judge,  49  Mich.  85,  13  N.  W.  369. 

fa]  Necessity  for  Leave  of  Court. 
A  material  amendment  to  a  complaint 
cannot  be  filed  without  leave  of  court. 
Best  r.  Powers,  19  Ind.  85. 

42.  Kansas  City,  L.  &  S.  E.  Co.  v. 
Eicholsou,  31  Kan.  28,  1  Pac.  138; 
Leavenworth,  L.  &  G.  E.  Co.  v.  Van 
Eipor,   19  Kan.  317. 

fa]  When  the  adverse  party  was  in 
conrt  when  leave  to  amend  was  ob- 
tained,  the  failure  to  give  him  notice 


is  immaterial.    Fowler  v.  Michael  (Tex. 
Civ.  App.),  81  S.  W.  321. 

43.  Newberg  v.  Farmer,  1  Wash.  Ter. 
182. 

44.  Stirlen  v.  Pettibone,  77  111.  App. 
72;  Farnam  v.  Doyle,  128  Mich.  696, 
S7  N.  W.  1026. 

[a]  Upon  the  granting  of  a  motion 
increasing  the  ad  damnum,  no  formal 
amendment  need  be  filed,  the  order  it- 
self operates  as  such.  Wahl  v.  Wedel, 
135  111.  App.  175. 

45.  See  Tarleston  v.  Brily,  3  Kan. 
433.  ' 

[a]  An  amended  pleading  setting  up 
new  matter  when  filed  on  the  appeal 
must  be  in  writing.  Abeel  v.  Southwest- 
ern Tel.  &  Tel.  Co.  (Tex.  Civ.  App.), 
145  S.  W.  284.  But  see  Loomis  r. 
Broaddus  (Tex.  Civ.  App.),  134  S.  W. 
743  (holding  that  the  parties  may  re- 
jdead  orally  in  the  higher  court) ;  Dan- 
iel V.  Brewton  (Tex.  Civ.  App.),  136  S. 
W.  815.  ■  As  to  amendment  setting  up 
new  matter,  see  supra,  IV,  B,  14,  e, 
(II),   (E). 

46.  Ind. — Hampton  v.  Warren,  51 
Ind.  2S8.  la.— Ping  v.  Cockyne,  37 
Iowa  211.  N.  Y.— O'Neill  v.  Mbrris,  28 
Misc.  613,  59  N.  Y.  Supp.  1075.  N.  C. 
Hinton  v.  Deans,  75  N.  C.  18. 

[a]  Continuances. — Leave  to  amend 
should  not  be  refused  because  of  sur- 
prise; if  leave  is  granted  a  continu- 
ance will  be  allowed  for  such  reason. 
Powell  V.  Love,  36  W.  Va.  96,  14  S.  E. 
405.  As  to  continuances,  see  generally 
the  title  "Continuances." 

47.  Ziegler  v.  Osborn,  23  Kan.  464; 
Kuhuke  v.  Wright,  22  Kan.  464. 

48.  Hartford  Fire  Ins.  Co.  v.  War- 
britton,  66  Kan.  93,  71  Pac.  278;  Mar- 
ley  V.  Smith,  4  Kan.  183.  And  see 
Hays  V.  Crist,  4  Kan.  350. 
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for  promptly.  It  may  be  allowed  at  the  commencement,*^  or  during 
the  trial  of  the  action  in  the  appellate  court,'"  and  even  after  verdict 
and  before  judgment.'^  The  court  may  fix  the  time  within  which  the 
pleading  must  be  filed.'^  In  some  jurisdictions,  it  is  necessary  for 
the  defendant  to  file  an  affidavit  of  merits  in  the  appellate  court  and 
this  may  be  done  at  any  time  before  the  trial.'^ 

(IV.)  Supplying  Lost  Pleadings.  . —  When  an  action  is  brought  up  by 
appeal  from'  a  justice  of  the  peace,  and  the  papers  are  lost,  the  ap- 
pellate court  may  by  order  require  the  justice  to  send  up  a  new  tran- 
script,'* or  may  permit  copies  to  be  supplied.'^  If  the  action  is  based 
on  a  written  instrument,  which  is  lost,  a  copy  may  be  supplied  and  its 
contents  proved.'" 

(V.)  Amendments  of  Process  of  Lower  Court.  ■ —  Defects  in  the  sum- 
mons issued  by  the  lower  court   may  be  amended  on  the  appeal.'^ 

f.  Sufficiency  of  Pleadings  and  Process.  —  (L)  lu  General.  — The 
rules  of  pleading  in  actions  before  justices  of  the  peace  remain  ap- 
plicable to  the  action  where  appeals  are  taken  to  a  higher  court.'*    A 


[a]  An  amendment  may  be  applied 
for  after  as  well  as  before  the  expira- 
tion of  the  first  term  of  court.  Ben- 
nett V.  Collins,  52  Conn.  1.  But  see 
Searcv  r.  Tillman,  75  Ga.  504. 

49. '  Detroit  H.  &  I.  E.  Co.  v.  Forbes, 
30  Mich.  165. 

50.  Ga. — Willingham  v.  Buckeye 
Cotton  Oil  Co.,  13  Ga.  App.  253,  79  S. 
E.  496.  Ind.— Davis  v.  King,  180  Ind. 
387,  103  N.  E.  98.  Mont.— Giovanetti 
V.  Schab,  41  Mont.  297,  109  Pac.  141. 
Tex. — See  also  Landa  r.  Mechler  (Tex. 
Civ.  App.),  Ill  S.  W.  752. 

51.  Wahl  f.  Wedel,  135  111.  App.  175. 
But  see  Rose  v.  Watson,  54  Miss.  673, 
holding  that  after  the  case  has  gone 
to  the  jury  the  court  may  refuse  an 
£mendment. 

52.  Sewing  Mach.  Co.  v.  Eedfield,  18 
Kan.  555,  and  if  not  filed  as  directed 
the  party  failing  to  do  so  is  in  de- 
fault. 

53.  Robien  v.  Kooie,  107  111.  App. 
219;  Eeid  v.  Cisler,  35  111.  App.  572; 
Jensen  v.  Fricke,  35  111.  App.  23; 
World's  Soap  Mfg.  Co.  r.  Woltz,  27  111. 
App.  302;  Martin  v.  Hochstadter,  27  111. 
App.  166. 

54.  Ritchie  r.  Warrensburg,  32  111. 
App.  181;  Seymour  v.  Wilson,  2  Iowa 
607.     See  also  the  title  "Records." 

55.  Ritchie  v.  Warrensburg,  32  111. 
App.  181;  Bauer  r.  Wasson,  60  Mich. 
194,  26  N.  W.  877. 

[al  Where  the  declaration  filed  with 
the  justice  is  lost,  plaintiff  may  show 
by  afiidavit  of  the  justice  without  for- 
mal motion,  that  the  original  declara- 
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tion  is  lost  and  that  the  copy  returned 
is  to  the  best  of  his  knowledge  and  be- 
lief the  same  as  that  filed  in  his  court. 
Carver  v.  Smith,  113  Mich.  207,  71  N. 
W.  528. 

56.     Seymour  v.  Wilson,  2  Iowa  607. 

j  See  also  8  Ency.  of  Ev.  340. 

I       57,     Ga. — Neal    v.    Revnolds,   91    Ga. 

I  609,  18  S.  E.  530.     lU.— Moss  v.  Flint, 

i  13  III.  570.  But  see  Henekler  v.  Mon- 
roe County  Court,  27  111.  39,  holding 
that  this  does  not  authorize  the  names 
of  the  parties  to  be  changed  in  the 
summons.  N.  C. — Whitaker  r.  Dunn, 
122  N.  C.  103,  29  S.  E.  54;  McBride  r. 
Welborn,  119  N.  C.  508,  26  S.  E.  125; 
McPhail  V.  Johnson,  115  N.  C.  298,  20 
S.  E.  373.  W.  Va.— Drinkard  r.  Hep- 
tinstall,  55  W.  Va.  320,  47  S.  E.  72. 

[a]  An  amendment  of  the  summons 
will  not  he  permitted  which  if  made 
below  would  have  given  the  justice 
jurisdiction  of  the  action.  Allen  v. 
.lackson,  86  N.  C.  321.  But  see  Singer 
Mfg.  Co.  r.  Barrett,  95  N.  C.  36. 

58.  See  the  following:  Ark. — Heart- 
man  r.  Franks,  36  Ark.  501.  Ga. — How- 
ell V.  Glover,  59  Ga.  774.  111.— Duns- 
worth  r.  Walter  A.  Wood  Mach.  Co., 
29  111.  App.  23.  Ind.— Wabash,  St.  L. 
&  P.  Rv.  Co.  r.  Lash,  103  Ind.  80,  2  N. 

E.  250;  Mt.  Carmel  &  Johnson's  Fork 
Turnpike  Co.  v.  Loos,  53  Ind.  App.  6, 
101  N.  E.  116;  Metropolitan  Life  Ins. 
Co.  r.  Bowser.  20  Ind.  App.  557,  50  N. 

F.  86;  Terre  Haute  &  I.  R.  Co.  v.  .Tar- 
vis,  9  Ind.  App.  438,  36  N.  E.  774; 
Campbell  r.  Nixon,  2  Ind.  App.  463,  28 
N.  E.  107.  Ky.— Check  v.  Reiter,  31  Ky. 
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pleading  that  is  sufficient  in  the  justice  court  is  sufficient  in  the  court 
to  which  the  appeal  is  takon.^^  Technical  rules  of  pleading  will  not 
be  applied  upon  appeal  from  justice's  court.""  So  also,  the  suffieiency 
of  the  process  of  the  justice's  court  is  governed  by  the  rules  of  that 

court." 

(II.)  Objections  to. —  (A.)  Generally.- — Objections  to  the  sufficiency 
of  the  pleadings  before  the  justice  may  be  renewed  on  appeal.''^  If  the 
complaint  fails  to  state  a  cause  of  action  tested  by  the  rules  governing 
pleadings  in  justice  court,  the  action  may  be  dismissed.*'^  The  proper 
method  of  taking  advantage  of  a  departure  is  by  motion  to  strike,  and 
not  })y  demurrer  or  plea  in  abatement  or  in  bar.^* 

(B.)  Demurrer.  —  In  some  jurisdictions  a  demurrer  cannot  be  filed 
on  appeal,  when  such  a  pleading  is  not  permissible  in  the  justice's 


L.  Rep.  249,  102  S.  W.  287.  Mont. 
Duane  v.  Molinak,  31  Mont.  343,  78 
Pac.  588.  Tex. — Missouri  Pacific  Ry. 
Co.  V.  Ivy,  79  Tex.  444,  15  S.  W.  692; 
Barnes  v.  Sparks,  62  Tex.  Civ.  App. 
451,  131  S.  W.  610;  Threadgill  v.  Shaw 
(Tex.  Civ.  App.),  130  S.  W.  707;  In- 
ternational &  G.  N.  R.  Co.  V.  Pool,  24 
Tex.  Civ.  App.  575,  59  S.  W.  911; 
Ethridge  r.  San  Antonio  &  A.  P.  Ry. 
Co.   (Tex.  Civ.  App.),  39  S.  W.  204. 

But  see  Ward  r.  Reed,  134  Mich.  392, 
96  N.  W.  438;  Atkinson  v.  Fortinberry, 
7  Smed.  &  M.  (Miss.)  302,  holding  thai 
when  the  parties  carry  on  the  cause 
by  pleadings  in  writing,  not  being  re- 
quired to  do  so,  they  will  be  held  to 
the  rules  of  pleading. 

[a]  Though  the  complaint  be  amend- 
ed in  the  appellate  court,  the  rules  of 
pleading  in  the  justices  court  apply  to 
the  amended  pleading.  Pennsylvania 
Co.  r.  Rusie,  95  Ind.  236. 

[b]  A  written  pleading  need  not  be 
more  specific  than  if  the  cause  had 
been  tried  on  oral  pleadings.  Howard 
V.  Fabj,  42  Tex.  Civ.  App.  42,  93  S.  W. 
225. 

[c]  Bill  of  Particulars, — In  Colorado 
the  code  provisions  penalizing  a  party 
for  failing  to  furnish  a  bill  of  particu- 
lars have  no  application  to  the  trial 
in  the  county  court  of  an  appeal  from 
a  justice.  Walsh  v.  Welsh,  46  Colo. 
o44,  104  Pac.  399,  overruling  De  Lappe 
f.  Sullivan,  7  Colo.  182,  2  Pac.  926. 

59.  Ala. — Bessemer  Ice  Delivery  Co. 
f.  Brannon,  138  Ala.  157,  35  So.  56. 
Ark. — Morrison  v.  St.  Louis  &  S.  F.  R. 
Co.,  87  Ark.  424,  112  S.  W.  975.  Ind. 
Button  V.  Lent,  10  Ind.  305.  But  see 
Evans  v.  Shoemaker,  2  Blackf.  237, 
holding  that  the  appellate  court  may 
reject  an  irrelevant  answer  filed  with 


the  justice.  M,o.— C.  G.  Conn  Co.  v. 
Orr,  150  Mo.  App.  705,  131  S.  W.  765. 
Okla. — Sulzberger  &  Sons  Co.  v.  Hoover, 
40  Okla.  792.  149  Pac.  887;  Whitcomb 
V.  Oiler,  41  Okla.  331,  137  Pac.  709; 
Elsea  Bros.  v.  Killian,  38  Okla.  174,  132 
Pac.  686;  Garvin  v.  Harrell,  27  Okla. 
373,  113  Pac.  186,  Ann.  Cas.  1912B,  744, 
35   L.   R.   A.    (N.   S.)    862. 

But  objection  to  the  sufficiency  of  the 
complaint  may  be  renewed  in  the  ap- 
pellate court.  See  infra,  IV,  B,  14,  f, 
(II),   (A). 

60.  Ala.— Mobile  &  G.  R.  Co.  v.  Will- 
iams, 54  Ala.  168.  Tex. — Chicago,  R, 
I.  &  G.  Ry.  Co.  V.  Scott  (Tex.  Civ. 
App.),  156  S.  W.  294.  W.  Va.— Jones 
V.  Browse,  32  W.  Va.  444,  9  S.  E.  873. 

61.  Jackson  v.  Brothers  &  Sisters  of 
Promise,  2  Ga.  App.  761,  59  S.  E.  11. 

62.  Steinmetz  v.  Wingate,  42  Ind. 
574.     Compare  supra,  IV,  B,  14,  f,   (I). 

[a]  Informalities  in  the  pleadings 
before  the  justice  that  are  cured  by  the 
judgment  cannot  be  taken  advantage 
of  on  the  appeal.  Hewett  v.  Jenkins, 
60  Ind.   110. 

[b]  Waiver  of  Objection. — A  demur- 
rer to  a  curable  defect  in  a  pleading 
cannot  be  interposed  on  the  appeal, 
when  a  similar  objection  was  made  be- 
low and  overruled  and  a  plea  thereupon 
filed.  Bvers  v.  Ferguson,  41  Ore.  77,  65 
Pac.  1067,  68  Pac.  5. 

63.  Ganaway  v.  The  Mavor  of  Mo- 
bile, 21  Ala.  577;  Smith  v.  Scott,  86 
Ind.  346.  See  also  Freimuth  v.  Rupp, 
8  Mo.  App.  568,  and  supra,  IV,  B,  14, 
f,  (I). 

64.  Ala. — James  r.  Vicors,  119  Ala. 
32,  24  So.  415;  Louisville  &  N.  R.  Co. 
r.  Barker,  96  Ala.  435,  11  So.  453;  Free- 
man V.  Speegle,  83  Ala.  191,  3  So.  620. 
Del. — McDowell   v.   Simpson,    1    Roust. 
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court  :"*  hut  in  several  states  a  demurrer  may  be  filed  subject  to  the 
rult's  generally  applicable.*'® 

(III.)  Waiver  of  Objections.  —  An  objection  to  the  sufficiency  of  a 
statement  of  a  cause  of  action  filed  before  the  justice  comes  too  late 
when  first  made  after  the  trial  in  the  appellate  court  is  in  progress, 
provided  such  statement  is  sufficient  to  support  a  judgment  in  that 
court. ®^  A  departure  from  the  statement  filed  with  the  justice  by  the 
declaration  filed  in  the  appellate  court  is  waived  unless  objection  is 
made  before  pleading  to  the  issue.'"'  When  additional  pleas  are  filed 
in  the  appellate  court  without  objection,  the  right  to  object  thereto 
is  waived."^  An  objection  that  the  issues  are  changed  is  waived  unless 
made  before  the  trial.^°  In  some  jurisdictions  parties  may  by  failing 
to  object  waive  the  right  to  take  advantage  of  proceedings  taken  in 
the  appellate  court. '^^ 

g.  Variance.  —  Where  there  is  a  material  variance  between  the 
pleading  and  the  proof,  the  action  will  be  dismissed.''^ 


467.      Vt.— Blodget   v.   Skinner,   15   Vt. 
7]  6;   Way  v.  Wakefield,  7  Vt.  223. 

See  also  Eiehmond  v.  Henderson,  48 
W.  Va.  389,  37  S.  E.  653,  and  7  Stand- 
ard Proc.  141. 

65.  C.  G^Conn  Co.  v.  Orr,  150  Mo. 
App.  705,  131  S.  W.  765;  Kane  v. 
Dauernheim,  51  Mo.  App.  635. 

As  to  demurrer  in  justice's  court,  see 
supra,  III,  K,  5. 

66.  See  generally  6  Standard  Proc. 
845,  et  seq.;  also  James  v.  Leport,  19 
Nev.  174,  8  Pac.  47;  Laney  v.  Hutton, 
149  N.  C.  264,  62  S.  E.  1082. 

[a]  Where  because  of  a  statement 
made  in  open  court  the  issues  are 
stated,  a  demurrer  cannot  be  interposed 
to  a  matter  included  in  such  statement 
and  not  necessary  to  be  proven.  Ut- 
lev  V.  Louisville  &  N.  R.  Co.,  106  Tenn. 
242,  61  S.  W.  84. 

[bl  A  general  demurrer  will  not 
reach  the  failure  of  the  complaint  to 
allege  when  the  account  sued  on  was 
due.  Threadgill  v.  Shaw  (Tex.  Civ. 
App.),  130  S.  W.  707. 

67.  McKinley  r.  Lawrence  Countv 
Water  Co.,  139  Mo.  App.  297,  123  S. 
W.  77.  And  see  Sinsabaugh  v.  Brown, 
126  Mich.  538,  85  N.  W.  1110;  Carmer 
r.  Hubbard,  123  Mich.  333,  336,  82  N. 
W.  64. 

68.  Del. — Townsend  v.  Steward,  4 
Har.  94.  Neb. — Waters  v.  Reuber,  16 
Neb.  99,  19  N.  W.  687,  49  Am.  Eep. 
710;  School  District  No.  36  York  Coun- 
ty V.  McTntire,  14  Neb.  46,  14  N.  W. 
656.  Ohio. — Wilson  v.  Trustees  of  No. 
16,  8  Ohio  174.  Vt.— Blodget  v.  Skin- 
ner, 15  Vt.  716. 
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69.  Ind.— Abel  v.  Burgett,  3  Blackf. 
502;  Tyler  v.  Denson,  3  Blackf.  347. 
Kan. — Missouri  Pac.  Ry.  Co.  v.  Lea, 
47  Kan.  268,  27  Pac.  987.  Mich.— Evers 
V.  Sager,  28  Mich.  47. 

70.  Robertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.  235,  58  N.  W.  715. 
Contra,  MeCormick  v.  MeCormick,  6  Ky. 
L.   Rep.   585. 

[a]  Objections  to  the  form  of  the 
action  are  waived  when  the  parties 
try  a  tort  action  on  pleadings  applic- 
able onlv  to  actions  on  contract.  Steck- 
el  V.  Weber,  20  Pa.  432. 

71.  Goodwin  v.  Walls,  52  Ind.  268; 
Jackson  r.  Swope,  49  Ind.  388;  Flana- 
gan V.  Reitemier,  26  Ind.  App.  243,  59 
N.  E.  389  (waiver  of  objection  to  in- 
creasing amount  beyond  jurisdiction  of 
justice);  Groenmiller  v.  Kaub,  67  Kan. 
844,  73  Pac.  100,  waiver  by  failing  to 
object  to  increase  of  amount  beyond 
justice's  jurisdiction.  And  see  Grain- 
ger r.  First  Nat.  Bank,  63  Neb.  46,  88 
N.  W.  121. 

72.  See  infra,  the  cases  cited  in  this 
note,  and  generally  as  to  variance,  13 
Ency.  of  Ev.  611,  and  the  title  "Vari- 
ance"  in  this  work. 

fa"!  When  plaintiffs  sue  on  a  joint 
account  before  the  justice  and  recover 
a  judgment  from  which  an  appeal  is 
taken,  and  on  the  trial  on  appeal  they 
fail  to  show  a  joint  account,  and  dis- 
miss as  to  the  plaintiff  not  entitled  to 
recover,  the  action  must  fall  entirely; 
the  dismissal  changes  thy  cause  of  ac- 
tion from  a  joint  to  several  action,  and 
cannot  be  permitted.  Clark  r.  Zane, 
165  Mo.  App.  505,  148  S.  W.  967. 
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h.  Mode  and  Conduct' of  Trial.  —  d.)  GeneraUy.73  — When  a  trial 
de  novo  is  had  in  the  appellate  court,  such  trial  must  as  a  rule  be  con- 
ducted as  other  trials  in  that  court. ^* 

Additional  interrogatories  may  be  propounded  to  a  garnishee  on  the 
appealJ^ 

(II.)  Opening  and  Closing.76  — "When  plaintiff  is  required  to  make  out 
his  case  in  the  first  instance  by  the  introduction  of  some  evidence,  he 
is  entitled  to  open  and  close  the  argument  to  the  jury;^^  but  when  the 
burden  of  the  issue  is  on  the  defendant,  he  is  entitled  to  open  and 
close  the  case.^^ 

(III.)  Argument  of  Counsel.  —  Statements  informing  the  jury  as  to 
what  judgment  was  rendered  by  the  justice  do  not  render  the  verdict 
void,^** 

(IV.)  Questions  for  Jury.so  —  When  the  cause  is  tried  anew  the  ques- 
tions of  fact  involved  must  be  considered  anew  by  the  jury.*^ 

(V.)  Instructions.82  — The  jury  should  be  instructed  on  all  material 
issues,  though  such  issues  were  defectively  raised  by  the  pleadings  ;^^ 
but  instructions  raising  other  issues  than  those  tendered  or  outside  the 
issues  will  not  be  given.^*  Instructions  must  not  be  indefinite. ^^  No 
instructions  other  than  those  requested  need  be  given.^'' 

(VI.)  Verdict,87  —The  verdict  upon  a  trial  de  novo  upon  an  appeal 
from  justice's  court  must  conform  to  the  statutory  provisions  relating 


[b]  But  a  variance  between  the 
complaint  and  the  justice  court  sum- 
mons, cannot  be  taken  advantage  of  for 
the  first  time  on  appeal,  the  trial  be- 
fore the  justice  having  been  had  on 
the  complaint.  McCaffery  v.  Northern 
Pac.  Ry.  Co.,  22  N.  D.  544,  134  N.  W. 
749. 

73.  See  generally  the  title  "Trial." 

74.  Cal. — Sherer  t;.  Superior  Court, 
94  Cal.  354,  29  Pac.  716.  Kan.— Sam- 
uels V.  Greenspan,  9  Kan.  App.  140,  58 
Pac.  140.  But  see  Sanford  v.  Shepard, 
14  Kan.  228.  N.  Y.— Carr  v.  Smith,  47 
Hun  638,  14  N.  Y.  St.  466. 

See  also  Shook  v.  Thomas,  21  111.  87; 
Burk  V.  Shreve,  39  N.  J.  L.  214. 

Right  to  trial  by  jury,  see  supra,  IV, 
B,  14,  c. 

75.  Oliver  v.  Chicago  &  A.  R.  Co., 
17  111.  587. 

76.  See  generally  the  title"Open- 
ing  and  Closing." 

77.  Florville  v.  Stieren,  82  111.  App. 
20. 

78.  Blackledge  v.  Pine,  28  Ind.  466. 

79.  Humphrey  v.  Johnson,  143  Ga. 
703,  85  S.  E.  830.  See  generally  2 
Standard  Proc.  722. 

80.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

81.  Gray   v.   Gray,   2   Boyce    (Del.) 


308,  80  Atl.  233,  the  jury  cannot  con- 
sider the  finding  of  the  magistrate. 

[a]  When  an  answer  is  filed  the  is- 
sues made  are  to  be  submitted  to  the 
jury,  though  an  answer  was  not  neces- 
sary; and  no  issue  other  than  is  there- 
by' presented  may  be  submitted.  Jones 
v.  Parker  (Tex.  Civ.  App.),  42  S.  W. 
646. 

82.  See  generally  the  title  "In- 
structions. ' ' 

83.  Kennedy  v.  Baggarley,  15  Ga. 
App.  811,  84  S.  E.  211;  Mellini  v.  Duly, 
88  Miss.  219,  40  So.  546,  instruction  on 
an  immaterial  matter  is  not  necessary. 
And  see  Tate  r.  Stone,  35  Okla.  369, 
130  Pac.  296. 

84.  Ala. — Russell  v.  Huntsville  Ry. 
L.  &  P.  Co.,  137  Ala.  627,  34  So.  855; 
Henry  v.  McNamara,  124  Ala.  412,  26 
So.  907,  82  Am.  St.  Rep.  183.  Mo. 
Miller  v.  Missouri  Fire  Brick  Co.,  139 
Mo.  App.  25,  119  S.  W.  976.  Tex. 
Frost  V.  Bvrd  (Tex.  Civ.  App.),  39  S. 
W.   127. 

See  also  13  Standard  Proc.  712,  771. 

85.  Cleaveland  v.  Davis,  3  Mo.  331. 
See  also  13  Standard  Proc.  730. 

86.  Houston  &  T.  C.  R.  Co.  v.  Houx, 
15  Tex.  Civ.  App.  502,  40  S.  W.  327. 
See  also  13  Standard  Proc.  717. 

87.  See  generally  the  title  "Ver- 
dict." 
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to  vordicts  in  the  court  in  which  such  trial  anew  is  had.^^  And  the 
gen(>ral  rules  as  to  the  necessity  for  certainty  in  the  verdict  apply.^® 

If  the  jury  render  a  verdict  in  excess  of  the  jurisdiction  of  the 
justice  the  court  may  remit  the  excess.®" 

A  verdict  should  not  be  directed  for  defendant  until  plaintiff  has  put 
in  all  his  evidence  and  rested  his  case:®^  but  if  plaintiff  fails  to  make 
out  his  case,  a  verdict  for  defendant  may  be  directed.®^ 

When  the  statute  requires  a  three-fourths  majority  to  render  a  verdict 
in  original  actions  tried  in  the  court  to  which  the  appeal  is  taken,  such 
rule  prevails  on  appeals  tried  de  novo,  although  a  less  number  might 
render  a  verdict  in  the  justice's  court.®^ 

1.  Trial  by  Court.  —  The  parties  may  consent  to  a  trial  by  the 
court  and  waive  a  jury;®*  and  sometimes  the  trial  is  by  the  court 
unless  a  jury  is  demanded.®^ 

Findings.  — In  some  jurisdictions  on  appeals  from  justice's  court, 
the  court  need  not  make  findings  of  fact."^ 

j.  Judgment  Upon  Trial  De  Novo.^'^  —  (I.)  In  General.  — On  a  trial 
de  novo  a  new,  distinct,  and  independent  judgment  is  rendered  in  the 
appellate  court,®^  the  judgment  of  the  justice  being  neither  affirmed 
nor  reversed.®'   But  the  appellate  court  can  only  render  such  a  judg- 


es. Absher  v.  Franklin,  121  Mo. 
App.  29,  97  S.  W.  1002. 

89.  See  White  v.  Emblem,  43  W.  Va. 
819,  28  S.  E.   761. 

[a]  Illustration. — A  verdict  "We 
.  .  .  confirm  the  judgment  in  the 
above-stated  case,"  is  not  so  uncer- 
tain as  to  be  void.  The  expression 
above  quoted  meaning  that  the  jury 
found  in  favor  of  the  plaintiff  and 
against  the  defendant,  the  same  amount 
as  found  by  the  justice.  Humphrey  v. 
Johnson,  14.3  Ga.  703,  85  S.  E.  830. 

90.  Wabash  E.  Co.  v.  Barker,  79  111. 
App.  331.  But  see  McKinley  v.  Mc- 
Calla,  5  Bin.  (Pa.)  600,  holding  that 
in  trover  upon  appeal  the  jury  may 
find  for  an  amount  in  excess  of  the 
jurisdiction  of  the  justice. 

[a]  When  in  a  replevin  action  the 
damages  fixed  by  the  justice  was  with- 
in his  Jurisdiction,  the  jury  on  appeal 
cannot  fix  the  value  at  an  amount  in 
excess  of  his  jurisdiction,  nor  does  the 
fact  that  they  did  so,  show  that  the 
justice  was  without  jurisdiction  of  the 
action.  People's  Sec.  Bank  of  Worth- 
ing V.  Sanderson,  24  S.  D.  443,  123  N. 
W.  873. 

91.  McKinley  v.  Lawrence  County 
Water  Co.,  139  Mo.  App.  297,  123  S. 
W.  77. 

92.  Callawav  v.  Southern  E.  Co.,  126 
Ga.  192,  55   S.'E.  22. 

93.  Woodward  r.  Eedden,  135  Mo. 
App.   541,   116   S.   W.  33. 
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94.  Stein  v.  Jackson,  31  Ala.  24. 
See  generally  the  title  "Juries  and 
Jurors." 

95.  Lane  v.  Leet,  2  Ind.  535. 
See  also  supra,  IV,  B,  14,  c. 

96.  Glasby  v.  Prewitt,  26  Mo.  121; 
Clohecy  v.  Eagan,  20  Mo.  453;  Sickles 
V.  Patterson,  18  Mo.  479;  Haase  v.  Stev- 
ens, 18  Mo.  476. 

As  to  findings  generally,  see  8  Stand- 
ard Proc.  991. 

97.  As  to  judgments  generally,  see 
the    title    "Judgments." 

98.  Ala. — Louisville  &  N.  E.  Co.  v. 
Lancaster,  121  Ala.  471,  25  So.  733; 
Burns  v.  Howard,  68  Ala.  352.  Colo. 
McCreary  v.  Brady,  26  Colo.  App.  297, 
143  Pac.  829.  111.— Gregory  v.  Hough, 
171  HI.  App.  334.  N.  J.— Woodruff  v. 
Carnes,  3  N.  J.  L.  505. 

[a]  The  final  judgment  must  be 
rendered  and  enforced  in  the  superior 
court.  Eabin  v.  Pierce,  10  Cal.  App. 
734,  103  Pac.  771. 

99.  Ala.— Louisville  &  N.  E.  Co.  v. 
Lancaster,  121  Ala.  471,  25  So.  733; 
Lehman,  Durr  &  Co.  v.  Hudmon  & 
Bros.,  79  Ala.  532.  111. — Gregory  v. 
Hough,  171  111.  App.  334.  See  Best 
Brewing  Co.  V.  Klassen,  85  111.  App. 
464,  reversed  on  other  grounds  in  185 
111.  37,  57  N.  E.  20,  76  Am.  St.  Eep. 
26,  50  L.  E.  A.  765.  Nev.— State  v. 
Fifth  District  Court,  18  Nev.  286,  3 
Pac.  417.     W.  Va.— De  Armit  v.  Town 
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ment  as  the  justice  mi^ht  have  rendered;^  if  the  justice  was  without 
jurisdiction,  judgment  will  be  against  plaintiff.^ 

The  court  in  its  judgment  may  direct  to  whom  money  held  by  an 
officer  of  the  court  shall  be  paid.^ 

A  Judgment  nunc  pro  tunc  may  in  a  proper  ease  be  entered,  when 
the  trial  was  de  novo.* 

(II.)  Parties.  —  Judgment  may  sometimes  be  rendered  against  some 
of  the  defendants  and  need  not  be  rendered  against  them  all.^  When, 
before  the  justice,  judgment  was  for  one  defendant  and  against  the 
other,  and  the  latter  appeals,  the  appellate  court  may  render  judgment 
against  both.^ 

Sureties.  —  In  some  jurisdictions,  when  judgment  is  against  appel- 
lant, it  is  rendered  against  both^  appellant  and  the  sureties  on  the 


of  Whitnier,  63  W.  Va.  300,  60  S.  E. 
i;i6. 

[a]  The  judgment  must  profess  to 
terminate  and  completely  dispose  of 
the  action.  Hence,  if  for  defendant, 
the  final  judgment  must  state  that  he 
is  dismissed  without  day,  or  that  plain- 
tiff takes  nothing  by  his  suit  or  provis- 
ion of  similar  purport.  A  judgment 
reversing,  or  affirming  the  judgment  of 
the  justice  is  improper,  as  is  one  that 
merely  awards  costs  to  a  party.  De 
Armit  n  Town  of  Whitmer,  63  W.  Va. 
.•500,  60  S.  E.  136. 

1.  Kilgore  Lumb.  Co.  v.  Thomas,  95 
Ark.  43,  128  S.  W.  62;  Woolverton  r. 
Freeman,  77  Ark.  234,  91  S.  W.  190; 
Cross  V.  Eaton,  48  Mich.  184,  12  N.  W. 
35. 

2.  Stephens  v.  Boswell,  2  J.  J.  Marsh. 
t'Kv.)  29;  Mitchell  v.  Warden,  5  T.  B. 
Mon.  (Kv.)  261;  Kirk  v.  Williams,  4 
T.  B.  Mon.  (Ky.)  413;  Lane  v.  Young, 
1  Litt.  (Kv.)  40.  And  see  Church  v. 
Church's  Exrs.,  4  J.  J.  Marsh  (Ky.)  13. 

3.  Springfield  Engine  &  Thresher  Co. 
V.  Glazier,  65  Mo.  App.  616. 

4.  Shields  v.  Stillman,  48  Mo.  82; 
Bradford  v.  Malone  (Tex.  Civ.  App.), 
130  S.  W.  1013.  See  also  14  Standard 
Prog.  1017,  et  seq. 

5.  Fitzgerald  v.  Center,  26  Ind.  238. 
See  generally  15  Standard  Prog.  88,  et 
eeq. 

[a]  Judgment  may  be  rendered 
against  such  defendants  as  have  been 
served,  though  service  be  not  made  on 
all  the  defendants.  Marshall  v.  Pope, 
29  111.  441.  But  see  Prichard  v.  Camp- 
bell, 5  Ind.  494. 

6.  Hooper  r.  Farwell,  3  Minn.  106. 
But  see  Cauthorn  v.  King,  8  Ore.  138, 
holding  that  where  a  judgment  below 


was  erroneously  given  against  only 
one  defendant  and  he  appeals,  and 
both  defendants  appear  and  defend  the 
court  may  render  judgment  against 
both. 

7.  Ala. — Minchener  v.  Robinson,  169 
Ala.  472,  53  So.  749;  Neff  r.  Edwards, 
81  Ala.  246,  2  So.  88.  But  see  Robert- 
son r.  King,  120  Ala.  459,  24  So.  929. 
Ark.— Thompson  v.  Radford,  114  Ark. 
574,  168  S.  W.  1078;  Kincaid  v.  Hal- 
I'crn,  65  Ark.  616,  48  S.  W.  87;  Calla- 
han V.  Saleski,  29  Ark.  216.  But  see 
Miller  v.  Heard,  7  Ark.  50,  holding  that 
this  cannot  be  done  on  dismissal  of 
appeal.  la. — Locher  i:.  Livingston,  168 
Iowa  457,  150  N.  W.  614;  Preseott  v. 
Bacon,  64  Iowa  702,  21  N.  W.  151.  Miss. 
Harper  v.  Barnett,  16  So.  533  (though 
the  docket  entry  only  directed  judg- 
ment against  the  defendant);  Jacobs  V. 
Johnson,  84  Miss.  450,  36  So.  544; 
Wright  V.  Simmons,  1  Smed.  &  M.  389. 
Mo. — Stevens  r.  Kansas  Citv,  146  Mo, 
460,  48  S.  W.  658;  Earl  v.  Hart,  89  Mo. 
263,  1  S.  W.  238;  Goesse,  etc.  Co.  v. 
Kinnerk,  127  Mo.  App.  451,  105  S.  W. 
673;  Kansas  City  Pump  Co.  v.  Jones, 
]26  Mo.  App.  536,  104  S.  W.  1136; 
Crow  V.  Reliable  Jewelrv  Co.,  116  Mo. 
App.  624,  92  S.  W.  742;  Gwinnup  v. 
Sibert,  106  Mo.  App.  709,  80  S.  W.  589. 
But  see  Hooker  v.  Atlantic  &  P.  R.  Co., 
63  Mo.  449,  as  to  remedy  on  dismissal 
of  appeal.  Neb.— Banghart  r.  Lamb, 
34  Neb.  535,  52  N.  W.  399.  Okla. 
Mayott  V.  Knott,  16  Wyo.  108,  92  Pac. 
240.  Tex.— Cotulla  v.  Goggan,  77  Tex. 
32,  13  S.  W.  742;  Trinity  &  B.  V.  Ry. 
Co.  V.  V^oss,  160  S.  W.  663;  Hensel  v, 
Kaufmann  (Tex.  Civ.  App.),  40  S.  W. 
819;  Franks  i".  Ware  (Tex.  Civ.  App.), 
24  S.  W.  349.     Wash.— Cline  r.  Mitch- 
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undortaking ;  in  others  the  remedy  against  the  sureties  is  by  action 
on  the  bond.^ 

(III.)  Amount  of  Judgment.  —  Judgment  may  be  against  both  appel- 
lant and  the  sureties  for  the  whole  amount  of  the  debt,  costs,  and 
damages,^  When  the  trial  is  de  novo  the  judgment  for  the  plaintiff 
is  not  limited  to  the  amount  of  the  recovery  before  the  justice;" 
but  no  judgment  can  be  rendered  for  an  amount  in  excess  of  his 


ell,  1  Wash.  24,  23  Pac.  1013.  W.  Va. 
Pribble  t:  Stanley,  74  W.  Va.  75,  81 
S.  E.  577.  See  Arthur  v.  Ingels,  34  W. 
Va.  639,  12  S.  E.  872,  11  L.  R.  A.  557. 

See  also  Colo. — McCreary  v.  Brady, 
26  Colo.  App.  297,  143  Pac.  829.  Ore. 
Citizens'  Trust  &  Guar.  Co.  v.  Timber- 
lake,  15  Ohio  Cir.  Ct.  (N.  S.)  1G7; 
Farmers  Loan  &  Tr.  Co.  v.  Loyd,  41 
Okla.  569,  139  Pac.  278. 

See  2  Standard  Proc.  83. 

fa]  When  the  right  to  enter  judg- 
ment against  the  sureties  flows  from  the 
statute,  it  is  not  necessary  that  au- 
thorization to  do  so  be  contained  in 
the  undertaking.  Mayott  v.  Knott,  16 
Wyo.  108,  92  Pac.  240. 

|b]  Nunc  Pro  Tunc  Entry. — When 
through  error  of  the  clerk  the  sureties 
were  not  included  in  the  judgment,  the 
error  may  be  corrected  by  entering  judg- 
ment nunc  pro  tunc;  this  may  be  done 
at  a  subsequent  term  and  without  no- 
tice to  the  sureties.  Freeman  v.  Mears, 
35  Ark.  278. 

[c]  Judgment  against  the  sureties 
on  the  undertaking  may  be  entered, 
though  there  is  no  express  authoriza- 
tion in  Lhe  undertaking  to  do  so.  May- 
ott V.  Knott,  16  Wyo.  108,  92  Pac.  240. 

[d]  Judgment  Against  Surety  Void. 
A  judgment  entered  against  the  de- 
fendant and  only  one  of  two  sureties 
on  the  appeal  bond  is  void.  Leathers 
V.  Fred  O.  Howe  &  Co.,  108  Miss.  1,  66 
So.  280. 

8.  See  Nolan  v.  Fidelity  &  Deposit 
Co.,  2  Cal.  App.  1,  82  Pac.  1119.  Also 
2  Standard  Proc.  85. 

9.  Tex.— Keahey  v.  Bryant  (Tex. 
Civ.  App.),  134  S.  W.  409.  W.  Va. 
Pribble  v.  Stanley,  74  W.  Va.  75,  81 
S.  E.  577.  Wyo.— Mayott  v.  Knott,  16 
Wyo.  108,  92  Pac.  240. 

See  also  Cambria  Auto.  Co.  v.  Frisch- 
korn,  54  Pa.  Super.  268. 

[a]  Judgment  against  the  sureties 
cannot  exceed  (1)  the  penalty  stipu- 
lated in  the  bond  (Edwards  v.  Adams 
(Tex.  Civ.  App.),  122  S.  W.  898;  Grant 
V.  Wyatt,  61  W.  Va.  133,  56  S.  E.  187), 
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(2)  and  if  a  judgment  in  excess  of  that 
amount  be  entered,  the  judgment  is  not 
\oid  if  a  remitter  of  the  excess  be  filed. 
Grant  v.  Wvatt,  61  W.  Va.  133,  56  S. 
E.  187. 

10.  Ala, — Brooks  v.  Carter,  36  Ala. 
682;  Waring  v.  Gilbert,  25  Ala.  295.  111. 
Chamberlain  v.  McCoy-Howe  Co.,  117 
111.  App.  571.  Compare  Peoria  &  R.  1. 
Co.  V.  McClenahan,  74  HI.  435.  Mo. 
Koester  v.  Lowenhardt,  177  Mo.  App. 
699,  160  S.  W.  566.  Pa.— Millar  v. 
Cri swell,  3  Pa.  449.  S.  C— Neville 
Bros.  v.  Kelley,  94  S.  C.  112,  77  S.  E. 
743. 

But  see  Linton  v.  Vogel,  98  Pa.  457; 
also  Meyer  v.  Helland,  3  Colo.  App. 
536,  34  Pac.  482,  holding  that  recovery 
on  appeal  cannot  exceed  amount  of  the 
claim  indorsed  by  the  justice  on  the 
summons.  To  same  effect  Elfelt  V, 
Smith,  1  Minn.  125. 

[a]  Though  plaintiff  in  the  justice's 
court  remitted  part  of  his  judgment, 
he  may  nevertheless  on  a  trial  de  novo 
demand  the  entire  amount  of  his  claim. 
Ball  r.  Hines  (Tex.  Civ.  App.),  61  S. 
W.  332. 

[b]  Amount  in  Excess  of  Appeal 
Bond. — The  judgment  may  be  for  an 
amount  exceeding  the  penalty  of  the 
appeal  bond,  the  latter  only  being  in- 
tended to  limit  the  recovery  against  a 
suretv.  Casey  v.  Coker  (Ala.),  11  So. 
742.  ' 

[c]  Computation  of  Amount. — When 
on  appeal  the  proof  shows  a  larger 
sum  due  plaintiff  than  is  claimed  in  the 
complaint  and  defendant  proves  a  set- 
off less  than  the  amount  of  plaintiff's 
claim,  the  judgment  should  be  for  the 
amount  left  after  deducting  the  set 
off  from  the  amount  claimed,  and  not 
from  the  greater  amount  proved  to  be 
due  plaintiff.  Long  v.  Bakefield,  48 
Ala.  608. 

When  the  complaint  does  not  demand 
Interest,  a  judgment  for  interest  ante- 
dating the  judgment  in  the  appellate 
court  cannot  be  rendered.  Ferguson  v. 
Reiger,  43  Ore.  505,  73  Pac.  1040. 


JUSTICES  OF  THE  PEACE 


339 


jurisdiction,^^  except  that  attorney's  fees/^  interest/^  as  well  as  a  stat- 
utory penalty  for  taking  the  appeal/*  may  be  added.  If  judgment  be 
rendered  for  an  amount  in  excess  of  the  jurisdiction  of  the  justice 
the  error  may  be  corrected  by  remitting  the  excess.^'*  In  some  juris- 
dictions, judgment  for  an  amount  in  excess  of  the  jurisdiction  of  the 
justice  may  be  awarded  as  damages  for  the  detention  of  property  in 
replevin  actions  ;^^  and  in  such  an  action  defendant  may,  in  the  ap- 
pellate court,  waive  the  return  of  the  property  and  have  judgment 
for  damk^ges  because  of  its  detention,  though  the  judgment  of  the 
justice  directed  the  return  of  the  property.^''  When  two  actions  are 
consolidated  in  the  appellate  court,  a.  judgment  in  the  consolidated  cases 
in  excess  of  the  jurisdictional  amount  is  not  objectionable/^ 

(IV.)  Judgment  b>  Default.  —  In  some  jurisdictions,  when  defendant 
appeals  there  can  be  no  judgment  by  default  for  non-appearance  in 
the  appellate  court,  it  being  necessary  to  hear  the  proof  ;^®  but  in  others 


11.  Ala.— Smith  v.  Fleming,  9  Ala. 
768;  Pruitt  r.  Stuart,  5  Ala.  112.  Ark. 
Brownfield  v.  Dudley  E.  Jones  Co.,  98 
Ark.  495,  136  S.  W.  664.  Colo.— Smith 
r.  Clark,  38  Colo.  89,  88  Pac.  636.  111. 
People  V.  Skinner,  13  111.  287,  54  Am. 
Dee.  432.  See  Steele  v.  Hill,  35  111. 
App.  211.  Miss. — jVIcLeod  r.  Gray,  4 
So.  544,  on  set-off.  Mo. — Shields  v. 
Stillman,  48  Mo.  82;  Bridle  v.  Fitch,  42 
Mo.  359.  Pa. — Laird  v.  McConachy,  3 
Serg.  &  R.  290,  on  set-off.  But  see, 
Hoffman  v.  Dawson,  11  Pa.  280;  McEn- 
tire  V.  McElduff,  1  Serg.  &  R.  19;  Kurr 
V.  Brobst,  2  Woodw.  Dec.  187.  Tenn. 
Crow  V.  Cunningham,  5  Cold.  255;  Gray 
V.  Jones,  1  Head  542,  on  set-off. 

Contra,  Zitzer  v.  Jones,  48  Md.  115; 
Palmer  v.  Wylie,  19  Johns.  (N.  Y.)  276. 

12.  Helms  v.  Appleton,  43  Ind.  App. 
482,  85  N.  E.  733,  86  N.  E.  1023.  But 
see  Searcy  v.  Tillman,  75  Ga.  504. 

[a]  Amount  of  Attorney's  Fee. 
When  twenty  dollars  is  claimed  before 
the  justice  as  a  reasonable  fee,  the 
court  on  appeal  cannot  give  judgment 
for  a  larger  attorney's  fee.  St.  Louis 
&  S.  F.  Ry.  Co.  V.  McMillen,  48  Kan, 
281,  29  Pac.  147;  St.  Louis  &  S.  F.  Ry. 
Co.  f.  Curtis,  48  Kan.  179,  29  Pac.  146. 

13.  111.— Guild  V.  Hall,  91  111.  223; 
Welch  r.  Karstens,  60  111.  117;  Camp- 
bell V.  Green  &  Lombard  Lumb.  Co.,  99 
111.  App.  647.  Ind. — Bargis  r.  Farras, 
45  Ind.  41;  Helms  v.  Appleton,  43  Ind. 
App.  482,  85  N.  E.  733,  86  N.  E.  1023. 
Pa.— Linton  v.  Vogel,  98  Pa.  457; 
Trego  V.  Lewis,  58  Pa.  463;  Wright  v. 
Guy,  10  Serg.  &  R.  227;  Owen  v.  Shel- 
hamer,  3  Bin.  45;  Moore  r.  Wait,  1  Bin. 
219.    S.  D.— Grant  r.  Whorton,  28  S.  D. 


599,  134  N.  W.  803.  Tenn.— Patterson 
f.  Sheffield,  7  Heisk.  373.  Utah.— Mc- 
Cormiek  Harvesting  Mach.  Co.  v. 
Marchant,  11  Utah  68,  39  Pac.  483. 

14.  Welch  V.  Karstens,  60  111.  117. 

15.  Ala.— Downs  v.  Bailey,  135  Ala. 
329,  33  So.  151.  Ark.— Morgan  v.  St. 
Louis,  T.  M.  &  S.  R.  Co.,  106  Ark.  74, 
152  S.  W.  1023.  Ind.— Louisrille,  N. 
A.  &  C.  Ry.  Co.  V.  Breckenridge,  64 
Ind,  113.  Wis.— Dunbar  v.  Bittle,  7 
Wis.  143. 

Cowpare  People  v.  Skinner,  13  111. 
287,  54  Am.  Dec.  432. 

16.  lU.— Alley  v.  McCabe,  147  111. 
410,  35  N.  E.  615,  a^rming  46  111.  App. 
368.  Kan. — Brown  v.  Jenks,  5  Kan. 
App.  4.5,  47  Pac.  324.  Neb.— Butler  v. 
E.  E.  Bruce  &  Co.,  75  Neb.  322,  106 
N.  W.  445. 

See  also  Nighbert  v.  Hornsby,  100 
Tenn.  82,  42  S.  W.  1060,  66  Am.  St. 
Rep.  736.  Compare  Thornilj  v.  Pierce, 
10  Colo.  250,  15  Pac.  335. 

17.  McCabe  r.  Loonsfoot,  119  Mich. 
323,  78  N.  W.  128. 

18.  Garrett  v.  Conner,  155  111.  App. 
161. 

[a]  But  see  Bridle  v.  Grau,  42  Mo. 
359,  holding  that  the  justice  may  not 
consolidate  two  actions  if  thereby  the 
amount  be  increased  beyond  his  juris- 
diction, and  upon  an  appeal  trial  a 
judgment  for  a  sum  in  excess  of  the 
jurisdiction  of  the  justice  is  erroneous. 

Consolidation  of  actions  upon  appeal 
from  justice's  court,  see  supra,  TV,  B, 
13,  a,  (I). 

19.  Ga. — National  Furniture  Co.  v. 
Edwards,  105  Ga.  240,  31  S.  E.  161 ;  and 
see  Singer  Mfg.  Co.  v.  Walker  &  Co.,  77 

Vol.  XVIII 


340 


JUSTICES  OF  THE  PEACE 


there  is  no  such  rule.^°  Nor  can  there  be  a  default  judgment  against 
the  defendant  when  plaintiff  is  the  appellant.^^  Judgment  by  default 
cannot  be  rendered  against  an  appellee  who  has  not  received  notice 
of  the  appeal,^^  unless  the  appeal  was  taken  on  the  day  of  the  trial, 
in  jurisdictions  when  this  is  sufficient  notice.^^  A  default  judgment 
cannot  be  entered  on  the  appeal,  when  it  could  not  have  been  entered 
in  the  justice's  court."  When  the  damages  are  unliquidated,  there 
must  be  a  new  assessment  of  damages;  a  default  judgment  cannot  be 
rendered.^* 

(V.)  Judgment  on  Nonsuit.  —  When  a  nonsuit  is  entered  against  plain- 
tiff, defendant  in  order  to  obtain  judgment  on  a  set-off  pleaded  by 
him,  must  make  his  proof  though  a  judgment  on  the  set-off  had  been 
rendered  for  him  by  the  justice.^® 

(VI.)  Judgment  Non  Obstante  Veredicto.  — A  motion  for  judgment 
non  obstante  veredicto  will  not  lie  in  the  appellate  court  if  the  answer 
in  the  justice's  court  raises  the  general  issue  and  there  is  no  plea  of 
confession  and  avoidance. ^^ 

(VII.)  Judgment  for  or  Against  Gamishee.  —  No  judgment  can  be  ren- 
dered against  the  garnishee  in  the  appellate  court  unless  that  court 
has  acquired  jurisdiction  of  and  entered  judgment  against  the  defend- 
ant in  the  attachment  proceedings.^** 

Am  order  of  restitution  may  be  made  by  the  appellate  court  after  a 
judgment  for  the  garnishee,  upon  a  proper  motion  and  showing.-^ 

(VIII.)  Amendment  and  Correction  of  Judgment.  —  An  appellate  court 
has  the  same  authority  to  amend  a  judgment  which  it  has  affirmed  on 
appeal,  as  it  has  to  amend  a  judgment  rendered  by  it  in  the  first 
instance.^" 


Ga.  649.  N.  C— Hartsfield  v.  Jones,  49 
N.  C.  309;  Williams  v.  Beasley,  35  N. 
C.  112.  Compare  Ramsour  v.  Harshaw, 
30  N.  C.  480.  Pa.— Marshall  v.  Neiman, 
6  Pa.  Co.  Ct.  176;  Connor  v.  Lyon,  13 
Pa.  Super.  .502;  Seidel  v.  Hurley,  1 
Woodw.  Dec.  352.  But  see  Mehaffey  v. 
Fink,  13  Pa.  Super.  534;  Harris  v. 
Govett,  3  W.  N.  C.  560. 
See  also  supra,  IV,  B,  2,  c. 

20.  Sturges  v.  Hancock,  4  App.  Cas. 
CD.  C.)  289.  See  also  Bevin  v.  Good- 
man, Minor  (Ala.)  90;  Spence  v. 
Sprinkle,  1  B.  Mon.  (Ky.)  43,  and  su- 
pra, IV,  B,  2,  c. 

21.  Craig  v.  Tamaqua  Knitting  Co., 
13  Pa.  Co.  Ct.  444;  Parks  v.  Igo  (Tex. 
App.),  14  S.  W.  1069,  unless  defend- 
ant has  entered  an  appearance  or  serv- 
ice of  the  notice  of  appeal  has  been 
made  as  provided  by  statute. 

22.  Steadman  v.  Seawell,  48  Ala. 
519;  Pr-itte  v.  Corl,  9  Mo.  163. 

|"al  Proof  of  service  of  the  notice 
of  appeal  is  a  prerequisite  to  a  default 
judgment    against    appellee.      Wren    v. 
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Kirsey  (Tex.  Civ.  App.),  30  S.  W.  252. 
As  to  notice  of  appeal,  see  supra.  IV, 
B,  6,  c,  (II). 

23.  Pratte  v.  Corl,  9  Mo.  163. 

24.  Hamilton  r.  Humphries,  5  Ark. 
640. 

[a]  When  plaintiff  in  order  to  ob- 
tain a  default  judgment  in  the  justice's 
court  was  required  to  file  an  affidavit 
showing  the  nature  of  his  demand,  such 
affidaA'it  cannot  be  filed  in  the  appel- 
late court  in  the  first  instance,  and  a 
default  judgment  entered,  though  if  it 
had  been  filed  below  it  has  the  same 
force  and  pffect  in  the  appellate  court. 
Mason   i:.  Mandl,  24  111.  App.   154. 

25.  Abraham  r.  Alford,  64  Ala.  281. 
See  generally  14  Standard  Proc.  891. 

26.  Jov  V.  Huit,  31  Iowa  22. 

27.  Baxter  v.  Irvin,  158  N.  C.  277, 
73  S.  E.  8S2. 

28.  Lee  r.  Bodley,  92  111.  App.  523. 
See  also  10  Standard  Proc.  568. 

29.  Woolverton  r.  Freeman,  77  Ark. 
234.  91   S.  W.  190. 

30.  State  v.  Coco,  42  La.  Ann.  408, 
7  So.  620. 
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(IX.)  Setting  Judgment  Aside.si  —  The  court  trying  the  cause  de 
novo  has  the  same  authority  to  set  aside  a  verdict  and  judgment,  and 
grant  a  new  trial  as  it  has  in  the  case  of  a  cause  originating  in  that 
court. ^^  A  judgment  will  not  be  set  aside  when  the  moving  party  was 
guilty  of  inexcusable  neglcct,^^  or  laches  in  making  the  application.'* 

k.  Costs.  —  The  rights  of  parties  to  costs  on  the  appeal  from  jus- 
tice's court  are  governed  by  general  rules,  which  are  elsewhere  dis- 
cussed.^' 

15.  Review  Without  Trial  De  Novo.  —  a.  Scope  and  Extent. 
(I.)  In  General.  —  Where  the  statute  does  not  provide  for  a  trial  de 
novo,  the  court  on  review  only  determines  whether  the  judgment  ap- 
pealed from  should  be  vacated  or  affirmed  ;^^  and  the  appellate  court 
must  give  judgment  according  to  the  merits  of  the  case  without  re- 
gard to  the  findings  of  the  justice.^^  The  statutes  usually  provide  that 
where  the  appeal  is  heard  upon  a  statement  of  the  case,  the  court 
may  review  all  orders  affecting  the  judgment  appealed  from  and  may 
set  aside,  confirm  or  modify  any  or  all  of  the  proceedings  dependent 
upon  such  judgment  and  may  if  necessary  or  proper,  order  a  new 
trial.'®  In  some  jurisdictions,  objections  to  the  process,  pleading  or 
other  proceedings,  and  the  decision  of  the  justice  thereon,  which  would 
not  be  allowed  to  be  made  on  the  trial  of  the  appeal,  are  disposed  of 
by  special  appeal.'^ 


Amendment  of  judgments,  see  gener- 
ally 15  Standard  I-roc.  9S,  et  seq. 

31.  Opening  and  vacating  judg- 
ments, see  generally  15  Standard  Proc. 
151,   et   seq. 

32.  Squier  v.  Gale,  6  N.  J.  L.  157. 
See  also  15  Standard  Proc.  151,  et  seq. 
Compare  Schuyler  v.  Mills,  28  N.  J.  L. 
137. 

[a]  After  judgment  of  nonsuit  has 
been  granted,  the  court  may  set  it 
aside  and  grant  a  new  trial.  Massman 
V.  Superior  Court,  71  Cal.  582,  12  Pac. 
685. 

[b]  Notice  of  the  application  to  set 
aside  the  Judgment  must  be  given  to 
appellant.  Masterson  v.  Ellington,  10 
Mo.  712. 

33.  Oliver  v.  Gerstle,  58  111.  App. 
615;  Sander  v.  Beilstine,  6  Pa.  Co.  Ct. 
579. 

McDaniel  v.  Watkins,  76  N.  C. 


34. 

399. 

35. 

36. 


See  5  Standard  Proc.  880. 
Stutsman  v.  City  of  Cheyenne,  18 


Wyo.  499,  508,  113  Pac.  322. 

37.  Brunkow  v.  Waters,  131  Wis.  31, 
110  N.  W.  802. 

38.  See  the  statutes,  and  Sherer  v. 
Superior  Court,  94  Cal.  354,  29  Pac. 
716. 

[a]     When  there  are  no  proceedings 


subsequent  to  and  dependent  upon  the 
judgment,  the  action  of  the  court  is 
limited  to  a  review  of  the  orders  "af- 
fecting" that  judgment,  or  to  grant 
a  new  trial.  It  cannot  cause  the  judg- 
ment appealed  from  to  be  entered  in  its 
own  records,  nor  can  it  enter  its  own 
judgment  upon  the  merits  of  the  case, 
except  upon  a  new  trial.  Sherer  v. 
Superior  Court,  94  Cal.  354,  29  Pac. 
716. 

39.     Chappee  v.  Thomas,  5  Mich.  53. 

[a]  The  errors  reviewed  on  special 
appeal  must  expressly  or  impliedly  re- 
late to  the  jurisdiction  of  the  justice. 
Benjamin  v.  Dodge,  50  Mich.  41,  14  N. 
W.  675:  Fowler  v.  Hyland,  48  Mich. 
179,  12  N.  W.  26;  Maxwell  v.  Deens, 
46  Mich.  35,  8  N.  W.  561;  Deitz  v. 
Groesbeck,    32    Mich.    303. 

[b]  Questions  to  be  reviewed  on  a 
special  appeal  are  limited  to  those  act- 
ually decided  by  the  justice  or  reason- 
ably involved  in  his  action.  Courtis 
f  Garrison,  148  Mich.  226,  111  N.  W. 
770;  Lymburner  v.  Jenkinson,  50  Mich. 
488,  15  N.  W.  562. 

[c]  When  the  special  objections  are 
not  sustained  a  special  appeal  also 
takes  the  case  up  for  retrial  on  the 
merits.  Fowler  v.  Hyland,  48  Mich. 
179,  12  N.  W.  26. 
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(II.)  Presumptions  Indulged. — Upon  an  appeal  from  justice's  court, 
certain  presumptions  will  be  indulged  in  favor  of  the  legality  and 
regularity  of  the  proceedings  before  the  justice/"  as  well  as  the  cor- 
rectness of  his  rulings  and  decision,"  and  the  regularity  of  the  pro- 


40.  Ark. — School  District  No.  7  v. 
Reevp,  56  Ark.  68,  19  S.  W.  106.  Conn. 
Fox  V.  Hoyt,  12  Conn.  491,  31  Am.  Doc. 
760.  111. — Griswold  v.  Trustees  of 
Peoria  University,  26  III.  41,  79  Am. 
Dec.  361;  Bank  o'f  Commerce  v.  Frank- 
lin, 88  111.  App.  198;  Subim  v.  Isador, 
88  Til.  App.  96.  Ind.— Burger  v. 
Becket,  6  Blackf.  61.  la.— Herald 
Printing  Co.  v.  Walsh,  127  Iowa  501, 
103  N".  W.  473;  Lirtle  v.  Devendorf, 
109  Iowa  47,  79  N.  W.  476;  Clark  v. 
Barnes,  7  Iowa  6;  Hall  v.  Denise,  6 
Iowa  531;  Sinnamon  v.  Melbourn,  4  G. 
Or.  309.  Mich. — Barker  v.  Wheeler,  44 
Mich.  176,  6  N.  W.  234;  Deitz  v.  Groes- 
beck,  32  Mich.  303;  Harrison  v.  Sager, 
27  Mich.  476;  Brown  f.  Kelley,  20  Mich. 
27;  Sager  v.  Harrison,  2  Mich.  N.  P. 
90.  Minn. — Ellegaard  v.  Haukass,  72 
Minn.  246,  75  N.  W.  128;  Burt  r. 
Bailey,  21  Minn.  403;   Tyrral  v.  Jones, 

15  Minn.  312;  Clague  f.  Hodgson.  16 
Minn.  329;  Heckiin  v.  Ess,  16  Minn.  51. 
Mo. — Hendriekson  v.  St.  Louis  k  1.  M. 
It.  Co.,  34  Mo.  188,  84  Am.  Dec.  76. 
Neb.— Spaulding  v.  Johnson,  48  Neb. 
830,  67  N.  W.  874;  Gapen  v.  Bretter- 
nitz,  31  Neb.  302,  47  N.  W.  918;  Bell 
V.  White  Lake  Lumb.  Co.,  21  Neb.  525, 
32  N.  W.  561;  Underhill  v.  Shea,  21 
Neb.  154,  31  N.  W.  510;  Martin  v. 
Mershon,  3  Neb.  (Unof.)  174,  91  N.  W. 
180.  N.  Y.— Baum  v.  Tarpenny,  3  Hill 
75;  Kline  v.  Husted,  3  Gaines  275; 
Steele  v.  Wells,  56  N.  Y.  Supp.  367; 
Knight  t\  Wilson,  55  Hun  559,  9  N.  Y. 
Supp.  20,  29  N.  Y.  St.  419;  Clay  v. 
Hart,  25  Misc.  110,  55  N.  Y.  Supp.  43; 
Rue  V.  Perry,  41  How.  Pr.  385;  Crown 
Point  Iron  Co.  v.  Fitzgerald,  47  Hun 
638,  14  N.  Y.  St.  427;  Putnam  Foundry 
&  Machine  Co.  v.  Young,  55  App.  Div. 
623,  67  N.  Y.  Supp.  16,  under  a  statute 
directing  technical  errors  to  be  disre- 
garded. Ohio. — Wilson  t\  Wiekersham, 
2  Ohio  Dec.  545.  Pa.— Shelly  v.  Kuest- 
ner,  19  Pa.  Super.  219;  Brands  v.  Wise, 

16  Pa.  Super.  189  (amount  being  within 
jurisdiction);  Cornish  i".  Young,  1 
Ashm.  153.  Tenn. — Mason  r.  Anderson, 
12  Heisk.  40;  Hutchinson  v.  Fulghum, 
4  Heisk.  550.  Tex. — Fessman  r.  Seeley 
(Tex.  Civ.  App.),  30  S.  W.  268;  Porter 
t.  Eussek    (Tex.  Civ.  App.),  29  S.  W. 
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72.  Wis.- Driscoll  v.  Smith,  59  Wis.  38, 
17  N.  W.  876;  Storm  v.  Adams,  56  Wis. 
137,  14  N.  W.  69;  Wheeler  v.  Smith,  18 
Wis.  651;  Meyer  f.  Foster,  16  Wis. 
294. 

[a]  Regularity  of  the  process  (1) 
issued  by  the  justice  will  be  presumed 
(Potter  f.  Whittaker,  27  How.  Pr.  (N. 
Y.)  10),  (2)  as  is  also  the  regularity 
of  service  of  process.  Taylor  v.  Mar- 
cus, 53  N.  C.  402. 

[b]  Where  by  consent,  jurisdiction 
is  extended  to  a  cause  it  will  be  pre- 
sumed that  such  consent  was  given  at 
a  time  to  make  it  effective.  Hodge  v. 
Ruggles,  36  Iowa  42. 

fc]  When  the  transcript  fails  to 
show  that  the  justice  noted  any  plead- 
ings on  his  docket,  it  will  not  be  con- 
clusively presumed  because  a  general 
denial  appears  in  the  transcript,  that 
no  other  pleadings  were  filed  with  him. 
Howard  v.  Faggard  (Tex.  Civ.  App.), 
32  S.  W.  188. 

[d]  Judgment  by  default  will  not 
be  presumed  when  the  transcript  shows 
that  the  parties  were  present  at  the 
trial.  Rawalt  v.  Brewer,  16  Neb.  444, 
20  N.  W.  391. 

[e]  Official  Capacity. — Where  the 
record  shows  that  a  person  acted  offi- 
cially as  justice  of  the  peace, "it  will  be 
presumed  in  the  absence  of  contrary 
proof  that  he  was  entitled  to  hold  such 
office  at  that  time.  McHoney  v.  Ker- 
win,  56  Mo.  App.  459. 

[f]  When  the  docket  entry  affirma- 
tively shows  to  the  contrary,  it  will  not 
be  presumed  that  the  justice  waited  the 
necessary  time  before  entering  a  de- 
fault.     Gaunt    V.   Perkins,    8    Ore.    354. 

41.  Axk.— Giles  v.  Hicks,  45  Ark. 
271.  Conn. — Lyon  v.  Alvord,  18  Conn. 
66.  la. — McKinney  r.  Hartman,  3  Iowa 
344.  Mich.— Albert  v.  Sutton,  28  Mich. 
2;  Achey  r.  Hull,  7  Mich.  423.  Mo. 
Sykes  r.  Planter's  House  &  Ins.  Co.,  7 
Mo.  477.  N.  J. — Fleming  v.  Newman, 
3  N.  J.  L.  419,  4  Am.  Dec.  382.  N.  Y. 
Slaman  r.  Buckley,  29  Barb.  289;  Bel- 
lows r.  Sackett,  15  Barb.  96;  Suspen- 
sion Bridge  v.  Bedford,  46  Hun  675, 
10  N.  Y.  St.  850;  Decker  v.  Has- 
sel,  26  How.  Pr.  528. 
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ceedings  ineidont  to  taking  the  appeal,^-  when  jurisdiction  of  the 
justice  affinnatively  appears.*^  It  will  be  presumed  that  there  was 
sufficient  competent  evidence  offered  to  support  the  judgment."  Unless 
it  elsewhere  appears  to  the  contrary,  an  appearance  is  presumed  to 
be  a  general  appearance  :*'  and  an  appearance  by  the  officer  of  a 
corporation  will  be  presumed  to  have  been  authorized.*^ 

(III.)  Where  Appeal  on  Questions  of  Law.-*'  —  When  the  appeal  is  on 
(luestions  of  law,  only  such  questions  will  be  reviewed.*^  And  when 
there  has  been  no  trial  of  the  issues  of  fact  below,  only  questions  of 
law  will  be  decided  on  the  appeal,  though  the  appeal  be  taken  on  both 


42.  Fla.— Sumcrlin  v.  Tyler,  6  Fla. 
718.  Minn. — Rahilly  r.  Lane,  15  Minn. 
447,  service  of  notice  of  appeal.  Mo. 
Hammel  v.  Weis,  54  Mo.  App.  14. 
Mont.— Morin  v.  Wells,  30  Mont.  76,  75 
Pac.  688,  that  service  of  notice  of  ap- 
peal was  properlv  made.  N.  Y. — Hance 
t;.  Cavuga  &  S.^R.  Co.,  26  N.  Y.  428; 
Orcutt  V.  Cahill,  24  N.  Y.  578;  Sholts 
V.  Judges  of  Yates  County,  2  Cow.  506. 
Tex. — Jones  v.  Wells,  3  Wils.  Civ.  Cas. 
§94;  Whitman  Agricultural  College  v. 
Voss,  2  Wills.  Civ.  Cas.  §548;  E.  L.  & 
E.  R.  R.  Co.  I'.  Davis,  1  White  &  W. 
Civ.  Cas.  §563.  Wis.— Bruins  v.  Dow- 
ney, 51  Wis.  120,  8  N.  W.  110. 

[a]  That  the  justice  who  entered 
the  judgment  was  th©  proper  custodian 
vf  the  records  and  the  proper  person  to 
certify  the  transcript,  will  be  pre- 
sumed. State  V.  Carroll,  9  Mo.  App. 
275.  And  see  Powers  v.  Braley,  41  Mo. 
App.  556. 

[b]  When  the  return  must  contain 
copies  of  the  pleadings  if  they  be  in 
writing,  and  the  record  fails  to  show 
whether  the  pleadings  were  written  or 
verbal,  it  will  be  presumed  that  they 
were  verbal  when  they  are  contained 
in  the  return.  Kerr  v.  Bennett,  109 
Mich.   546,  67  N.  W.  564. 

[c]  Record  Controls. — When  judg- 
ment before  the  justice  was  by  default 
and  the  record  fails  to  show  the  making 
of  an  application  to  set  aside  the  da- 
fault,  it  will  not  be  presumed  from  the 
fact  that  an  appeal  was  allowed  that 
such  application  had  been  previously 
made.  Burns  v.  Hunton,  24  Mo.  339; 
Graves  v.  Missouri  Pac.  Ry.  Co.,  18  Mo. 
App.  647. 

[d]  It  will  not  be  presumed  from 
the  mere  fact  that  an  appeal  was  al- 
lowed on  a  day  subsequent  to  the  ad- 
journment of  court  without  day,  that 
an  adjournment  was  taken  to  the  day 
on  which  the  appeal  was  allowed.  Jack- 


son r   New  Milford  Toll  Bridge  Co.,  34 
Conn.  266. 

43.  Daily  v.  Doe,  3  Fed.  903;  How- 
ell V.  Jenkins,  2  Ohio  Dec.  552.  See 
also  9  Encv.  of  Ev.  939,  942. 

[a]  If  the  jurisdictional  facts  can 
be  gathered  from  the  order  of  the  jus- 
tices and  the  other  papers  in  the  case, 
it  is  sufficient,  as  every  intendment 
should  be  then  made  in  their  favor. 
Schomp  V.  Tompkins,  46  N.  J.  L.   608. 

44.  Mich. — Gray  v.  Wilcox,  56  Mich. 
58,  22  N.  W.  109';  Hill  v.  Robbins,  1 
Mich.  N.  P.  305,  when  there  is  no  spe- 
cial finding.  Minn. — Continental  Ins. 
Co.  V.  Richardson,  69  Minn.  433,  72  N. 
W.  458i  (when  the  return  does  not  con- 
tain all  the  evidence);  Warner  v. 
Fischbach,  29  Minn.  262,  13  N.  W.  47; 
Hinds  V.  American  Express  Co.,  24 
Minn.  95;  Haines  v.  Dalton,  14  N.  C. 
91.  Ohio. — Squires  r.  Martin,  24  Ohio 
Cir.  Ct.  232;  Niven  v.  Smith,  2  Ohio 
Dec.  337. 

[a]  Failure  of  Proof. — When  cer- 
tain issues  set  up  in  the  answer  are 
found  adversely  to  the  defendant,  it 
will  be  presumed  that  such  allegations 
were  not  proven  on  the  trial.  Martin, 
Perrin  &  Co.  v.  Chicago  R.  I.  &  P.  R. 
Co.,  50  Mo.  App.  428. 

45.  Cron  v.  Krones,  17  Wis.  401. 

46.  Oaklev  r.  Workingmeu's  Union 
Ben.  Soc,  2  Hilt.   (N.  Y.)  487. 

47.  Decisions  on  law  or  facts  as  de- 
cisions which  are  reviewable,  see  supra, 
1 V,  B,  2,  6. 

48.  la. — Taylor  v.  Rockwell,  10  Iowa 
530.  La. — Charity  Hospital  v.  Lam- 
nierman,  5  La.  Ann.  380;  Penn  v.  Mu- 
nicipality No.  1,  4  La.  Ann.  13;  Muni- 
cipality No.  1  r.  Pease,  2  La.  Ann.  538; 
INIunicipality  No.  3  r.  Blanc,  1  La.  Ann. 
3S5.  Mich.— Peterson  r.  Fowler,  76 
Mich.  258,  43  N.  W.  10:  Maxwell  v. 
Deens,  46  Mich.  35,  8  N.  W.  561;  Man- 
hard  r.  Schott,  37  Mich.  234;  Dalton  v. 
Laudahu,  30  Mich.  349. 
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questions  of  law  and  fact.*^  The  appellate  court  may  try  the  issue 
of  law  arising  on  a  demurrer,  although  it  has  overruled  a  motion  to 
dismiss  the  appeal.^"  An  appeal  on  questions  of  law  must  be  de- 
termined solely  on  the  return  of  the  justice.^^ 

(IV.)    Where  Appeal  on  Questions  of  Fact.  —  The    findings    of   the    jus- 
tice on  questions  of  fact  are  as  conclusive  as  the  verdict  of  a  jury;" 


See  also  Heed  v.  Tay,  32  Me.  173. 

fa]  Jurisdictional  questions  may  be 
presented  on  a  special  ai)peal.  Kose- 
velt  V.  Hanold,  65  Mich.  414,  32  N.  W. 
443.  And  see  Cole  v.  Bell,  48  Barb. 
(N.  Y.)  194. 

[b]  The  Instructions  given  by  the 
justice  to  the  jurv  mav  be  reviewed. 
Hirth  r.  Graham, '50  Ohio  St.  57,  33 
N.  E.  90,  40  Am.  St.  Rep.  641,  19  L.  E. 
A.  721. 

[o]  Matters  Which  Will  Not  Be 
Considered. — (1)  Errors  of  fact  will 
not  be  reviewed  on  a  special  appeal 
(Lvmburner  V.  Jenkiuson,  50  Alich. 
488,  15  N.  W.  562);  (2)  nor  errors  in- 
volving the  admission  of  evidence 
(Webster  v.  Williams,  69  Mich.  135,  37 
N.  W.  62),  (3)  nor  the  ruling  of  the 
justice  upholding  the  sufficiency  of  a 
pleading.  Stevens  v.  Harris,  99  Mich. 
230,  58  N.  W.  230. 

fd]  The  question  of  the  weight  of 
evidence  will  not  be  considered  (Will- 
enger  r.  Bramsche,  7  Ohio  Cir.  Ct.  208, 
3  Ohio  Cir.  Dec.  731;  Yager  v.  Greiss,  1 
Ohio  Cir.  Dee.  296,  1  Ohio  Cir.  Ct.  531), 
though  the  court  will  consider  whether 
there  was  any  evidence  to  sustain  the 
judgment.  Willenger  v.  Bramsche,  su- 
pra. 

[e]  Error  in  the  rulings  of  the  jus- 
tice will  not  be  considered  on  petition 
in  error.  Taylor  r.  Rockwell,  10  Iowa 
530;  Hart  Pioneer  Nursery  Co.  f. 
Scruggs,  36  Kan.  407,  13  Pac.  575,  14 
Pac.  145;  Rice  r.  Harvey,  19  Kan.  144. 

ff]  No  question  other  than  what 
was  raised  below  may  be  presented,  ex- 
cept objections  to  the  jurisdiction,  and 
that  the  complaint  or  answer  fails  to 
state  fact  sufficient  to  constitute  a 
fause  of  action  or  defense.  Bennett 
V.  Phelps,  12  Minn.  326.  But  see  For- 
nian  r.  Forman,  17  How.  Pr.  (N.  Y.) 
255.  Also  Avery  r.  Woodbeck,  5  Lans. 
(N.  Y.)  498,  62  Barb.  557,  that  no  ques- 
tions other  than  those  presented  by  the 
notice  of  appeal  will  be  considered. 

[g]  In  Minnesota  (1)  on  an  appeal 
on  questions  of  law  all  errors  appear- 
ing on  the  face  of  the  return,  juris- 
dictional  or   otherwise  will   be   consid- 

Vol.  XVIII 


ered  if  excepted  to  (Craighead  v.  Mar- 
tin, 25  Minn.  41),  (2)  including  the 
admission  of  evidence  (Witherspoon  v. 
Price,  17  Minn.  337);  (3)  but  the 
court  is  not  required  to  consider  the 
evidence  further  than  to  determine 
whether  the  justice  could  therefrom 
find  facts  justifying  the  judgment 
(Croonquist  v.  Flatner,  41  Minn.  291, 
43  N.  W.  9) ;  (4)  and  the  appellant  may 
present  the  question  that  there  was  no 
evidence  to  warrant  the  judgment. 
Palmer  v.  St.  Paul  &  D.  R.  Co.,  38 
Minn.  415,  38  N.  W.  100. 

49.  Fabretti  v.  Superior  Court,  77 
Cal.  305,  19  Pac.  481.  And  see  Null 
r.  Superior  Court,  4  Cal.  App.  207,  87 
Pac.  392;  Smith  v.  Superior  Court,  2 
Cal.  App.  529,  84  Pac.  54.  But  see 
Curtis  V.  Superior  Court,  63  Cal.  435, 
holding  that  when  an  answer  was  in- 
terposed before  the  justice  but  plaintiff 
failed  to  appear  at  the  trial,  the  supe- 
rior court  on  reversing  the  judgment 
may  order  a  new  trial  in  that  court. 
Compare  Armantage  v.  Superior  Court, 
1  Cal.  App.  130,  81  Pac.  1033. 

50.  Willard  v.  Mohn,  24  N.  D.  386, 
139  N.  W.  981. 

[a]  Where  the  pleading  filed  by  de- 
fendant was  wholly  in  the  nature  of  a 
demurrer  and  raised  no  question  of 
fact,  the  appellate  court  can  only  con- 
sider whether  the  action  of  the  justice 
was  proper  as  matter  of  law.  Alvord 
Nat.  Bank  v.  Waples-Platter  Grocer 
Co.,  54  Tex.  Civ.  App.  225,  118  S.  W. 
232. 

51.  Merriman  f.  Anselment,  86 
Minn.  6,  89  N.  W.  1125. 

[a]  A  hearing  on  the  question  of 
jurisdiction  of  the  justice  is  had  on  the 
case  as  it  appeared  before  him,  and  his 
jurisdiction  must  affirmatively  appear. 
Wells  V.  United  States  Fidelity  &  Guar. 
Co.,  160  Mich.  213,  125  N.  W.  57,  16 
Det.  Leg.  N.  1105. 

52.  Dargan  v.  Harris,  68  Ala.  144 
(where    the    amount    involved    is    less 

than    $20);    Central    Branch    R.    Co.   r. 
Phillipi,  20  Kan.  9. 

[a]  In  New  York  the  words  "errors 
of  fact,"  do  not  refer  to  an  erroneous 
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and  in  somG  jurisdictions  the  facts  are  not  reviewable  when  the 
amount  involved  is  less  than  the  amount  specified  in  the  statute.^^ 
When  appellant  is  not  entitled  to  a  trial  de  novo  in  the  appellate 
court,  that  court  acts  merely  as  a  court  of  review  and  can  only  reverse 
a  judgment  of  the  justice  as  being  against  the  weight  of  the  evidence, 
where  this  clearly  appears  to  be  the  case.°*  The  appellate  court  is 
sometimes  precluded  from  considering  whether  or  not  there  is  suffi- 
cient evidence  to  sustain  the  judgment  in  the  absence  of  a, motion  for  a 
new  trial.^^  A  review  of  the  facts  may  be  had  when  an  exception  to 
the  judgment  was  made  on  the  ground  that  the  verdict  was  contrary 
to  the  preponderance  of  the  evidence.^^ 

Use  of  Affidavits.  —  In  some  states,  when  an  appeal  is  founded  upon 
an  error  in  fact,  not  affecting  the  merits,  the  court  may  determine  the 
matter  on  affidavits  instead  of  on  an  oral  hearing,  or  in  its  dis- 
cretion upon  both  methods.^^ 

(V.)  Where  Matters  of  Discretion  Involved.  — ^Decisions  of  the  lower 
court  involving  mere  matters  of  discretion  will  not  be  reviewed.°^ 


finding  of  the  court  or  jury  on  the 
evidence,  but  to  those  errors  of  fact 
which  do  not  appear  from  the  record 
or  evidence,  such  as  infancy,  coverture, 
etc.,  of  some  of  the  parties.  Biglow 
V.  Sanders,  22  Barb.  (N.  Y.)  147;  Kas- 
son  V.  Mills,  8  How.  Pr.  (N.  Y.)  377; 
Adsit  V.  Wilson,  7  How.  Pr.  (N.  Y.j 
64. 

53.  London  v.  Headen,  76  N.  C.  72; 
Street  f.  Bryan,  65  N.  C.  619. 

[a]  In  Wisconsin  when  the  amount 
in  controversy  is  less  than  fifteen  dol- 
lars the  appellate  court  is  not  required 
to  file  a  statement  of  the  facts  found 
by  it  and  its  conclusions  of  law.  Hassa 
V.  Junger,  15  Wis.  598. 

54.  Me. — Bullen  v.  Baker,  8  Greenl. 
390.  Mich.— Welch  v.  Bagg,  12  Mich. 
41.  N.  Y. — Fisher  v.  Chandler,  1  Johns. 
505;  Kasson  v.  Mills,  8  How.  Pr.  377; 
Adsit  V.  Wilson,  7  How.  Pr.  64;  Wears 
V.  Johnson,  151  App.  Div.  770,  136  N. 
Y.  Supp.  316;  McRavy  v.  Barto,  114 
App.  Div.  262,  99  N.  Y.  Supp.  712, 
37  Civ.  Proc.  173;  Halsey  f.  Hart,  85 
Hun  46,  32  N.  Y.  Supp.  665,  66  N.  Y. 
St.  49;  Bailey  v.  Gluth,  65  Hun  620, 
19  N.  Y.  Supp.  945;  Brunold  v.  Glasser, 
25  Misc.  285,  53  N.  Y.  Supp.  1021. 
See  Burnham  v.  Butler,  31  N.  Y.  480. 
Wis. — Neave  v.  Arntz,  56  Wis.  174,  14 
N.  W.  41;  Campbell  v.  Babbitts,  53 
Wis.  276,  10  N.  W.  400;  Dexter  v. 
Cole,  6  Wis.  319,  70  Am.  Dec.  465. 

See  also  Durenberger  v.  Peck,  110 
Minn.  528,  125   N.  W.   121. 

[a]  Findings  on  Conflicting  Evi- 
dence.— (1)  A  judgment  based  on  con- 
flicting evidence  will  not  be  reversed. 


Burnham  v.  Butler,  31  N.  Y.  480;  Al- 
ford  V.  Stevens,  63  Barb.  (N.  Y.)  29; 
Barber  v.  Arnoux,  18  How.  Pr.  285; 
Cannon  v.  Van  Wagner,  2  E.  D.  Smith 
590,  2  Abb.  Pr.  106;  Baertz  v.  Krueger, 
28  Misc.  755,  58  N.  Y.  Supp.  1055, 
1109;  Heinrich  v.  Mack,  25  Misc.  597, 
56  N.  Y.  Supp.  155;  Spears  v.  Sorge, 
106  N.  Y.  Supp.  141;  Eoosevelt  v. 
Strohkoefer,  3  N.  Y.  St.  578;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Wright, 
8  Ohio  Dec.  (Reprint)  105,  5  Wkly.  L. 
Bui.  647.  See  also  Deam  r.  Dawson, 
62  Ind.  22.  (2)  In  order  for  the  rule 
to  apply  the  conflict  must  be  real  and 
substantial.  Williams  v.  Wheeler,  40 
App.  Div.  615,  57  N.  Y.  Supp.  857. 

55.  Ayres  v.  Cfum,  13  Kan.  269. 

56.  A.  &  E.  Leather  Goods  Co.  v. 
Sentz,  87  S.  C.  267,  69  S.  E.  390. 

57.  Sperry  v.  Reynolds,  5  Lans.  (N. 
Y.)  407,  reuersed,  65  N.  Y.  179  (when 
authority  to  appear  for  defendant  is 
attacked);  Griffin  v.  Norton,  5  N.  Y. 
St.  812;  Jennings  r.  Miller,  10  Misc. 
762,  31  N.  Y.  Supp.  814.  See  Armstrong 
V.  Craig,   18   Barb.    (N.  Y.)    387. 

[a]  Affidavits  cannot  be  employed 
in  addition  to  the  return.  Kilpatrick 
V.  Carr,  3  Abb.  Pr.   (N.  Y.)   117. 

[b]  When  the  question  under  review 
must  be  wholly  within  the  knowledge 
of  the  justice,  affidavits  will  not  be  re- 
ceived. Vallen  v.  McGuire,  49  Hun 
594,  2  N.  Y.  Supp.  381,  18  N.  Y.  St. 
410;  Jourdan  v.  Healev,  22  Civ.  Proc. 
157,  19  N.  Y.  Supp.  240,  46  N.  Y.  St. 
198. 

58.  Cal.— Canfield  v.  Bates,  13   Cal 
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(VI.)  Upon  Writ  of  Error.  —  Where  a  writ  of  error  is  issued  the 
right  of  the  court  to  review  the  evidence  is  greatly  circumscribed  ;°^ 
the  cause  is  not  tried  de  novo,  but  merely  the  errors  appearing  on 
the  record  are  reviewed.®" 

(VII.)  As  Affected  by  Party  ClaimlnK  Error.  —  A  party  cannot  com- 
plain of  error  committed  against  his  adversary  f^  nor  can  he  complain 
of  an  error  which  he  committed  himself,"^  or  which  he  has  waived. °^ 

b.  Judgment  on  Review. — (I.)  In  General.  — When  the  review  is 
on  questions  of  law  alone,  and  the  evidence  returned  fails  to  disclose 
a  meritorious  cause  of  action,  judgment  should  be  for  defendant."* 
It  is  sometimes  required  that  the  judgment  must  be  specific  in  stating 
the  amount  of  damages  and  costs  to  be  recovered  and  not  merely  an 
affirmance  or  reversal  of  the  judgment  rendered  by  the  justice.®^  When 
an  offer  of  judgment  made  in  the  justice's  court  is  not  accepted,  and 
plaintiff  fails  to  obtain  a  more  favorable  recovery  on  the  appeal,  de- 
fendant's costs  from  the  time  of  the  offer  should  be  set  off  against 
the  recovery  and  judgment  entered  for  the  difference,  and  not  single 
judgments  in  favor  of  each  party.®®  When  the  court  intends  by  its 
decision  to  overrule  a  demurrer  and  deny  leave  to  file  an  answer, 
that  fact  must  appear,  as  no  judgment  to  that  effect  can  be  entered 
unless  such  intention  be  expressed.®^ 

(II.)  Affirmance.  —  (A.)  Generally.  —  The  appellate  court  will  affirm 
the  judgment  of  the  lower  court,  if  there  is  any  ground  upon  which 
it  can  properly  be  done.®^  Indeed,  under  some  statutes  the  judgment 
must  be  affirmed  unless  it  appears  that  manifest  injustice  has  been 


606.  La.— State  v.  Nephler,  35  La. 
Ann.  365.  N.  Y. — Sammis  v.  Brice,  4 
Denio  576;  White  v.  Stevenson,  4  Denio 
193;   Eeed  v.  Barber,  3  Code  Rep.  160. 

59.  Yager  r.  Greiss,  1  Ohio  Cir.  Ct. 
531,  1  Ohio  Cir.  Dec.  296;  Bruder  v. 
Biehl,  1  Ohio  Cir.  Ct.  85,  1  Ohio  Cir. 
Dec.  51  (a  retrial  of  the  case  cannot 
be  had);  Burns  v.  Gower,  34  S.  C.  160, 
13  S.  E.  331. 

[a]  An  erroneous  finding  on  a  ques 
tion  of  fact  cannot  be  reached  by  a 
petition  in  error.  Strausbaugh  v. 
Doran,   2   Ohio   Dec.  402. 

[b]  A  statement  of  the  evidence 
other  than  is  authorized  to  be  inserted 
in  the  transcript  cannot  be  considered 
on  a  petition  in  error.  Niven  v.  Smith, 
2  Ohio  Dec.  337. 

60.  Herald  Printing  Co.  v.  Walsh, 
127  Iowa  501,  103  N.  W.  473. 

61.  Stone  r.  Murphy,  2  Iowa  35; 
Hitchcock  V.  McEanster,  21  Neb.  148, 
31  N.  W.  507. 

62.  Smith  v.  Goodrich,  5  Johns.  (N. 
Y.)  353;  Fairbanks  v.  Corlies,  1  Abb, 
Pr.  150,  3  E.  D.  Smith  (N.  Y.)  582; 
Eldredge  r.  McNulty,  45  How.  Pr.  (N. 
Y.)  440. 
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63.  Irvine  v.  Forbes,  11  Barb.  (N. 
Y.)  587.  And  see  People  ex  rel.  Spring- 
steen 1-.  Powers,  19  Abb.  Pr.  (N.  Y.) 
99. 

64.  Phillips  V.  Webb,  125  Minn.  300, 
146  N.  W.  1100. 

65.  Woodruff  i\  Badgley,  12  N.  J.  L. 
367;  Jones  v.  Pitman,  12  N.  J.  L.  93; 
Hendricks   v.  Craig,  5  N.  J.  L.  567. 

66.  Southard  v.  Becker,  15  Misc. 
436,  37  N.  Y.  Supp.  927,  73  N.  Y. 
St.  5.  And  see  14  Standard  Proc. 
1015,  note  79,  [g]. 

67.  Leavell  r.  Superior  Court,  27  Cal. 
App.  191,  149  Pac.  372;  Bennett  V. 
Thompson,   10  Bush    (Ky.)    365. 

68.  Muth  Eealty  Co.  v.  Timmerberg, 
178  Mo.  App.  654,  161  S.  W.  589; 
Clapper  v.  Race,  121  N.  Y.  Supp.  317. 

[a]  When  because  of  an  omission 
on  the  part  of  appellant  the  action  of 
the  lower  court  may  be  sustained,  such 
action  will  be  taken,  though  such  omis- 
sion on  the  part  of  appellant  was  not 
noticed  in  respondent 's  brief.  Muth 
Realty  Co.  v.  Timmerberg,  178  Mo. 
App.  654,  161  S.  W.  589. 
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done."^  Upon  an  appeal  from  a  judp:ment  entered  by  a  justice  after 
the  setting  aside  by  him  of  a  prior  judgment,  the  appellate  court  upon 
reversing  the  latter,  cannot  affirm  the  judgment  that  was  set  aside 
by  the  justice/" 

(B.)  Specific  Grounds  foe.  —  The  appellate  court  may,  in  some  juris- 
dictions, affirm  the  judgment  for  failure  to  prosecute  the  appeal,^' 
for  failure  to  docket  the  cause  within  the  prescribed  time,"  or  if  de- 
fendant fails  to  appear.^^  In  some  jurisdictions  the  court  may  affirm 
the  judgment  for  failure  to  give  proper  and  timely  notice  of  ap- 
peal,^^  or  upon  a  dismissal  of  the  appeal.^* 


69.  Stilwell  r.  Rowe,  83  Misc.  297, 
145  N.  Y.  Supp.  1095.  See  also  Seck- 
ler  r.  Delfs,  25   Kan.   159. 

[a]  Unless  error  affirmatively  ap- 
pears judgment  should  be  affirmed. 
Zeigler  r.  Sonner,  71  Neb.  501,  98  N. 
W.   1028. 

[b]  If  the  appellate  court  was  with- 
out jurisdiction,  it  cannot  affirm  the 
judgment.  Wimsey  v.  McAdams,  12  S. 
D.  509,  81  N.  W.  884. 

70.  Sherer  v.  Superior  Court  Lassen 
County,  94  Cal.  354,  29  Pac.  716. 

71.  Ark.— Carden  v.  Bailey,  87  Ark. 
230,  112  S.  W.  743.  111.— Fergus  v. 
Haupt,  54  111.  App.  190.  Mass.— In- 
habitants of  Leyden  v.  Sweeney,  118 
Mass.  418;  Noyes  v.  Sherburne,  117 
Mass.  279.  Mo. — Holloman  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  92  Mo.  284,  5  S.  W. 
1;  Milligan  v.  Dunn,  19  Mo.  643;  State 
V.  Thevenin,  19  Mo.  237;  Starr  r.  Stew- 
art, 18  Mo.  410;  Martin  r.  White,  11 
Mo.  214;  Sigaloff  i;.  Independent  Brew- 
eries Co.,  148  Mo.  App.  452,  128  S.  W. 
523;  Kain  v.  Tuohy,  80  Mo.  App.  350; 
Wilson  v.  Ryan,  15  Mo.  App.  597, 
memo;  Chadbourne  v.  Hageman,  7  Mo. 
App.  561.  N.  C— McClintock  v.  Life 
Ins.  Co.  of  Virginia,  149  N.  C.  35,  62 
S.  E.  775. 

See  also  Hale  v.  Thayer,  2  Chand. 
(Wis.)    68,  2   Pin.  410. 

Contra,  Fogarty  v.  Battles,  145  Iowa 
61,   123  N.  W.   952. 

Effect  of  failurei  to  prosecute  appeal, 
see  supra,  IV,  B,  12,  b,  (I),  (B). 

[a]  Notice  of  motion  for  affirmance 
of  appeal  is  not  required  when  the 
grounds  are  the  failure  of  appellant  to 
pay  filing  fee.  Rosenthal  v.  Rubinstein, 
72'  Mo.   App.   334. 

72.  la. — Hodowal  v.  Yearous,  103 
Iowa  32,  72  N.  W.  294;Heald  v.  House, 
39  Iowa  198.  Mo.— St.  Louis  World 
Pub.  Co.  V.  Rialto  Grain  &  S.  Co.,  108 
Mo.    App.   479,   83    S.    W.    781.     N.  C 


Blair  v.  Coakley,  136  N.  C.  405,  48  S.  E. 
804. 

See  also  supra,  IV,  B,  9,  c,  (II). 

[a]  Failure  To  File  Return. — A 
judgment  cannot  be  affirmed  for  fail- 
ure of  the  justice  to  file  his  return  in 
the  absence  of  a  statute  authorizing 
the  granting  of  such  relief.  Fisher  v. 
Harber,  10  Iowa  293. 

[b]  Affirmance  for  Failure  To  Enter 
Appeal. — When  the  appeal  is  not  en- 
tered within  the  time  prescribed  by 
statute,  appellee  may  file  a  complaint 
for  affirmance.  Ide  v.  Story,  47  Vt. 
62. 

73.  Roblin  v.  Jenkins,  83  Ark.  517, 
104  S.  W.  203;  Atkins  r.  McCready, 
8  Iowa  214;  Taylor  f.  Barber,  2  G.  Gr. 
(la.)  350;  Wright  v.  Clark,  2  G.  Gr. 
(la.)  86.  But  see  Chenowith  v. 
Keenan,  61  W.  Va.  108,  55  S.  E.  991. 
Compare  supra,  IV,  B,  10,  a. 

[a]  Default  in  Tort  Action.— When 
in  an  action  of  tort  a  defendant  who 
makes  default  before  the  justice  ap- 
peals from  such  judgment  and  makes 
no  appearance  in  the  appellate  court, 
that  court  may  affirm  the  judgment 
without  a  trial.  Harty  r.  Des  Moines 
&  M.  R.  Co.,  54  Iowa  327,  6  N.  W. 
545. 

74.  Comstock  v.  Tegarden  Packing 
Co.,  171  Mo.  App.  410,  156  S.  W.  815. 
But  see  Meitz  v.  Koetter,  51  Mo.  App 
370. 

Compare  supra,  IV,  B,  6,  c,  (II),  (D). 

[a]  An  issue  of  fact  is  raised  on 
which  the  court  may  hear  evidence. 
Comstock  V.  Tegarden  Packing  Co.,  171 
Mo.  App.  410,  156  S.  W.  815;  Drake 
r.  Gorrell,  127  Mo.  App.  636,  106  S. 
W.  1080. 

75.  See  Donaghy  v.  McCorkle,  118 
Tenn.  73,  98  S.  W.  1050,  also  supra, 
IV,  B,  12,  c.  Compare  Long  r.  Sharp, 
5  Ore.  438. 
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(C.)  Form  of  Judgment^"  —  The  judgment  of  affirmance  must  con- 
form to  the  judgment  rendered  by  the  justice." 

(D.)  Enforcement  op  Judgment  on  Affirmance.  —  In  some  jurisdic- 
tions when  the  judgment  is  affirmed,  the  judgment  is  enforced  in  the 
same  manner  as  if  the  judgment  had  been  rendered  in  the  appellate 
court. ^^  In  others  the  judgment  for  the  appeal  costs  is  enforcible  in 
the  appellate  court  ;''^  and  the  decision  affirming  the  judgment  is  cer- 
tified to  the  justice  and  the  judgment  in  the  main  case  enforced  by 
process  from  the  latter  court.^° 

(III.)  Reversal. —  (A.)  Generally. — Judgment  of  the  justice's  court 
will  not  be  reversed  unless  the  decision  of  the  justice  or  jury  could 
not  reasonably  under  the  evidence  have  been  made.^^  The  appellate 
court  has  jurisdiction  to  determine  wliether  or  not  error  is  apparent 
from  the  records  or  files,  when  the  evidence  is  not  embodied  in  the 
statement  on  appeal,  and  when  error  so  appears,  may  reverse  the 
judgment.^^    The  court  may  order  a  reversal  without  directing  modifi- 


76.  See  generally  15  Standard  Proc. 
22,  et  seq. 

77.  Meyer  r.  Singletary,  75  Mo. 
App.  481;  Lindskog  v.  Sehouweiler,  12 
S.  D.  176,  80  N.  W.  190. 

[a]  A  judgment  rendered  by  the 
appellate  court  "that  the  judgment  of 
the  court  below  be  affirmed,"  without 
stating  an  amount  is  valid.  Luter  v 
Eose,  16  Tex.  52. 

[b]  When  by  reason  of  the  amount 
involved  appellant  cannot  have  a  trial 
de  novo,  and  a  new  judgment  is  not 
to  be  entered,  a  readjudication  that  the 
respondent  recover  the  amount  of  the 
judgment  with  interest  from  the  time 
of  its  rendition,  is  an  affirmance  and 
not  a  new  judgment.  Wold  v.  Ordway, 
68  Wis.  176,  31  N.  W.  759. 

78.  Kan. — Strange  v.  Hickerson,  6 
Kan.  App.  875,  50  Pac.  965.  N.  Y. 
Eyan  r.  Parr,  61  Hun  624,  16  N.  Y. 
Supp.  829,  40  N.  Y.  St.  946.  Vt.— Rey- 
nolds  r.   Provan,   31   Vt.   637. 

Enforcement  of  judgments  generally, 
see  the  title  "Judgments  and  Decrees, 
Enforcement  of." 

79.  Pointer  v.  Jones,  15  Wyo.  1,  85 
Pac.  1050. 

80.  Pointer  v.  Jones,  15  Wyo.  1,  85 
Pac.   1050. 

81.  International  Tailoring  Co.  v. 
Bennett,  113  App.  Div.  476,  99  N.  Y. 
Supp.  438;  Clinton  v.  Frear,  107  App. 
Div.  571,  95  N.  Y.  Supp.  321,  17  N.  Y. 
Ann.  Cas.  230;  Brewer  v.  Califf,  103 
App.  Div.  138,  92  N.  Y.  Supp.  627; 
Case  V.  Ploutz,  90  Misc.  568,  154  N.  Y. 
Supp.  914;  Seeley  v.  Lake  Shore  &  M. 


S.  E.  Co.,  67  Misc.  46,  122  N.  Y.  Supp. 
216.  See  also  supra,  IV,  B,  15,  b,  (II), 
(A).  But  see  McDonald  v.  Edgerton, 
5  Barb.  (N.  Y.)  560,  holding  that 
when  there  is  a  conflict  in  the  evidence 
the  verdict  is  conclusive,  though  it  may 
be  against  the  weight  of  evidence. 
Also  Wilev  V.  Slater,  22  Barb.  (N.  Y.) 
506;  Biglow  r.  Sanders,  22  Barb.  (N. 
Y.)  147;  Eogers  t\  Ackerman,  22  Barb. 
(N.  Y.)  134;  Bennett  v.  Scutt,  18  Barb. 
(N.  Y.)  347. 

[a]  When  there  is  no  error  in  the 
court's  charge,  a  verdict  will  not  be 
disturbed  unless  injustice  has  been 
done  and  the  law  violated.  Ogden  v. 
Cox,    23    Tex.    22. 

[b]  Vital  error  must  have  been  com- 
mitted to  warrant  a  reversal  when  the 
judgment  was  by  default  after  appear- 
ance. Bell  V.  Moran,  25  App.  Div.  461, 
50  N.  Y.  Supp.  982. 

[c]  A  default  judgment  may  be  re- 
versed. Whitnev  v.  Bavard,  2  Sandf. 
(N.  Y.)  634,  3  Code  Eep.  200.  Eight 
to  appeal  from  default  judgment,  see 
svpra,  IV,  B,  2,  c. 

[d]  A  void  judgment  will  be  re- 
versed. Place  V.  Welch,  2  Ohio  Dec. 
542. 

[e]  When  the  justice  erroneously 
overruled  an  objection  to  the  venue 
judgment  will  be  reversed.  Kansas 
Citv  Hdw.  Co.  V.  Neilson,  10  Utah  27, 
36  Pac.  131. 

82.  Miklauschutz  r.  Superior  Court, 
16  Cal.  App.  226.  116  Pac.  376.  But 
see  Thompson  v.  Post,  36  Kan.  709,  14 
Pac.  164, 
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catioD,^^  or  may  order  a  reversal  unless  plaintiff  reduce  the  damages 
to  a  specified  amount.^*  The  judgment  may  be  reversed  for  juris- 
dictional errors  apparent  on  the  face  of  the  record,  though  such  error 
be  not  assigned.®^ 

(B.)  Grounds.  —  In  some  jurisdictions,  the  statutes  forbid  a  reversal 
for  technical  errors,  not  affecting  the  merits,^''  unless  substantial  rights 
of  the  parties  be  affected.^^  A  judgment  will  not  be  reversed  when 
the  error  complained  of  was  harmless  and  did  not  prejudice  the  right 
of  the  party  complaining.^^ 


83.  Faucett  v.  Meeker,  31  Ohio  St. 
634. 

84.  Powers  v.  Hanford,  7  App.  Div. 
343,  39  N.  Y.  Supp.  936. 

85.  King  V.  Kutner-Goldstein  Co., 
135  Cal.  65,  67  Pac.  10;  Kaub  f.^  Mitch- 
ell, 12  Kan.  57.  But  see  Shreve  v. 
Parrott,  4  Ohio  Dec.  373;  Clendenning 
V.  Guhie,  8  Wyo.  91,  55  Pac.  447.  See 
also  8  Standard  Proc.  526. 

[a]  A  judgment  will  not  be  re- 
versed when  the  error  complained  of 
is  cured  by  the  verdict.  Lockhart  V. 
Moss,  53  Mo.  App.  633. 

[b]  If  the  justice  was  without  juris- 
diction of  the  cause,  the  judgment  will 
be  reversed,  though  the  cause  was 
tried  with  a  jury.  Cross  v.  Blanford, 
2  Cranch  C.  C.  (U.  S.)  677,  6  Fed.  Cas. 
No.  3,429.  See  also  Jaynes  v.  Jaynes, 
8  Civ.  Proc.   (N.  Y.)   99. 

66.  See  the  statutes,  and  Ala. — Clark 
V.  Bostick,  2  Stew.  &  P.  66.  Ind.— Rose- 
berry  V.  Shields,  26  Ind.  153.  Kan. 
Kaub  V.  Mitchell,  12  Kan.  57.  Mich. 
Kees  V.  Maxim,  99  Mich.  493,  58  N.  W. 
473;  People  v.  Foote,  1  Doug.  102. 
Mo.— Hamblin  v.  Dunn,  53  Mo.  137. 
N.  J. — Branson  v.  Eayre,  12  N.  J.  L. 
127;  Brinley  v.  Wurts,  3  N.  J.  L.  432; 
Carmichael  v.  Howell,  2  N.  J.  L.  375. 
N.  y.— Arnold  v.  Maltby,  4  Denio  498; 
Kilmer  v.  Messling,  70  Hun  582,  24  N. 
Y.  Supp.  343,  53  N.  Y.  St.  668;  Purdy 
V.  Dinkle,  53  Hun  633,  6  N.  Y.  Supp. 
158,  25  N.  Y.  St.  155,  2  Silvernail 
514;  Brown  v.  Bard,  64  Misc.  249,  118 
N.  Y.  Supp.  371;  Cambeis  v.  Third  Ave. 
R.  Co.,  1  Misc.  158,  20  N.  Y.  Supp. 
633.  Ohio.— Niven  v.  Smith,  2  Ohio 
Dec.  337.  Okla. — Rice  v.  Folsom,  32 
Okla.  496,  122  Pac.  236.  S.  C— Fraser 
V.  Atlantic  Coast  Line  R.  Co.,  93  S.  C. 
272,  76  S.  E.  609;  Jenkins  v.  Atlantic 
C.  L.  R.  Co.,  83  S.  C.  473,  65  S.  E. 
636.  Tex.— Kellers  r.  Reppien,  9  Tex. 
443;  Trinity  &  B.  V.  Ry.  Co.  v.  Voss 
(Tex.  Civ.  App.),  160  S.  W.  663.     Wis. 


Silvernail  v.  Rust,  88  Wis.  458,  60  N. 
W.  787. 

[a]  Error  in  Instructions. — When 
the  charge  to  the  jury  is  manifestly 
erroneous  the  judgment  should  be  re- 
versed. Pettit  V.  Ide,  12  Abb.  Pr, 
(N.  Y.)   44. 

[b]  The  absence  of  findings  when 
they  are  necessary  will  cause  a  re- 
versal of  the  judgment,  as  this  is  not 
a  mere  technical  defect.  Carney  v. 
Doyle,  14  Wis.  270. 

87.  Elsea  Bros.  v.  Killian,  38  Okla. 
174,  132  Pac.  688;  Holden  v.  Lynn,  30 
Okla.  663,  120  Pac.  246,  38  L.  R.  A. 
(N.  S.)  239;  First  Nat.  Bank  v.  Col- 
lins, 30  Okla.  497,  120  Pac.  245. 

[a]  A  default  judgment  will  not  be 
reversed  because  it  is  not  dated,  unless 
by  reason  thereof  no  notice  was  given 
defendant  as  to  the  day  of  trial  before 
the  justice.  Butler  Bros.  v.  Welch,  76 
S.  C.  130,  56  S.  E.  668. 

88.  U.  S.— Tavlor  v.  Hogan,  1 
Hempst.  16,  23  Fed.  Cas.  No.  13,794a, 
failure  of  plaintiff  or  his  agent  to 
appear  at  the  trial.  Ala. — Western 
Union  Tel.  Co.  v.  Meyer,  61  Ala.  158, 
32  Am.  Rep.  1.  Cal. — Stuart  v.  Lander, 
16  Cal.  372,  76  Am.  Dec.  538,  defect 
in  pleading  must  have  tended  to  mis- 
Ic^ad.  Ind. — Powers  v.  Fletcher,  84  Ind. 
154;  Lawless  v.  Harrington,  75  Ind. 
379;  Cincinnati,  H.  &  I.  R.  Co.  v.  Ridge, 
54  Ind.  39;  Bernhamer  v.  Conard,  45 
Ind.  151;  Blair  v.  Porter,  12  Ind.  App. 
296,  38  N.  E.  874,  40  N.  E.  81.  la. 
Miller  v.  Cassady,  25  Iowa  323.  Kan. 
Sullivan  v.  Brown,  47  Kan.  70S,  28 
Pac.  1008;  Fitch  v.  Manhattan  Fire 
Ins.  Co.,  23  Kan.  366;  Alvey  v.  Wilson, 
9  Kan.  401.  Mich.— Whelpley  v.  Nash, 
46  Mich.  25,  8  N.  W.  570.  Neb.— Leake 
r.  Gallogly,  34  Neb.  857,  52  N.  W. 
824.  N.  Y.— Stillson  v.  Sanford,  3 
Caines  174;  Brewer  v.  Delafield,  63  Hun 
636,  18  N.  Y.  Supp.  329,  45  N.  Y.  St. 
87;    Park   v.   Hitchcock,   11   Barb.   657, 
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(C.)  Remand  and  New  Trial.  —  Upon  a  reversal  of  the  judgment, 
the  appellate  court  may  remand  the  cause  for  a  new  trial,^^  though 
this  practice  is  sometimes  limited  to  cases  when  the  appeal  is  on  ques- 
tions of  law  alone.^^  Where  the  appeal  is  on  questions  of  law  and 
fact,  and  there  was  no  trial  in  fact  before  the  justice,  the  cause,  if 
the  judgment  be  reversed,  will  be  remanded  for  trial.''^  In  some 
states  a  new  trial  can  be  ordered  only  where  the  reversal  is  because 
the  judgment  is  contrary  to  or  against  the  weight  of  the  evidence.^^ 
But  in  some  jurisdictions,  the  appellate  court  can  give  judgment  ac- 
cording to  the  justice  of  the  case  without  remanding  it.°^    Under  some 


I 


note;  Irr  v.  Schroeder,  6  Civ.  Proc. 
253,  error  in  taxing  costs.  See  Lowe 
V.  Rommell,  5  Daly  17.  Ore. — Long  v. 
Thompson,  34  Ore.  359,  55  Pac.  978. 
W.  Wa. — Townsend  v.  Brushy  Run 
Lumb.  Co.,  75  W.  Va.  47,  83  S.  E. 
185;  Purbee  v.  Shay,  46  W.  Va.  736,  34 
S.  E.  746. 

[a]  The  appellate  court  may  cor- 
rect the  error  if  possible  without  re- 
versing the  judgment.  Larson  v.  John- 
son, 83  Minn.  351,  86  N.  W.  350. 

[b]  Issuing  an  attachment  by  a  jus- 
tice on  an  insufficient  affidavit  is  not 
such  error  as  will  require  a  reversal  of 
the  judgment.  Fritze  v.  Pultz,  2  Civ. 
Proc.  Rep.  (N.  Y.)   142. 

89.  A.  &  E.  Leather  Goods  Co.  r. 
Sentz,  87  S.  C.  267,  69  S.  E.  390;  Jones 
v.  Atlantic  C.  L.  Co.,  70  S.  C.  214,  49 
S.  E.  568;  Wideman  v.  Patton,  64  S.  C. 
408,  42  S.  E.  190;  Du  Bose  r.  Arm- 
strong, 29  S.  C.  290,  6  S.  E.  934;  Har- 
ris V.  Ferguson,  2  Bailey  (S.  C.)  397, 
with  instructions.  See  also  Swan  v. 
Bournes,  47  Iowa  501,  29  Am.  Rep. 
492;  People  V.  Jeroloman,  139  N.  Y. 
14,  34  N.  E.  726,  afflrming  69  Hun  301, 
23  N.  Y.  Supp.  512.  But  see  Flanagan 
r.  Jerome,  29  N.  J.  L.  391,  holding 
that  upon  reversal  justice  cannot  retry 
case.  Contra,  Forbis  r.  Inman,  Paulson 
&  Co.,  23  Ore.  68,  31  Pac.  204. 

[a]  If  an  issue  of  fact  still  remains 
to  be  tried,  the  cause  must  be  remanded. 
Swan  V.  Bournes,  47  Iowa  501,  29  Am. 
Rep.  492. 

[b]  Final  judgment  should  not  be 
rendered  on  writ  of  error,  when  only 
an  auxiliary  part  of  the  proceedings 
were  involved  therein.  Gourley  f.  Car- 
niody,  23  Iowa  212. 

90.  Maxson  v.  Superior  Court,  124 
Cal.  468,  57  Pac.  379;  Fabretti  )•.  Supe- 
rior Court,  77  Cal.  305,  19  Pac.  481; 
Myrick  v.  Superior  Court,  68  Cal.  98, 
8    Pac.    648;    Smith    v.   Superior   Court 


Napa  County,  2  Cal.  App.  529,  84  Pac. 
54.  But  see  Forbis  v.  Inman,  Paulson 
&  Co.,  23  Ore.  68,  31  Pac.  204. 

[a]  Appeal  on  Questions  of  Law  and 
Fact. — Though  an  appeal  be  taken  on 
questions  of  law  and  fact,  if  a  ques- 
tion of  law  alone  be  presented,  the 
cause  must  be  remanded  to  the  justice's 
court  for  trial.  Smith  v.  Superior 
Court  Napa  County,  2  Cal.  App.  529, 
84  Pac.  54. 

91.  See  i7ifra,  this  note. 

[a]  A  cause  may  be  remanded  for 
a  new  trial  before  the  justice,  when 
the  judgment  appealed  from  was  ren- 
dered by  him  without  any  trial,  by 
default   after   issue    tendered.  Mik- 

lauschutz  V.  Superior  Court,  16  Cal. 
App.  226,  116  Pac.  376.  But  see  Rabin 
r.  Pierce,  10  Cal.  App.  734,  103  Pac. 
771,  holding  that  on  an  appeal  on  ques- 
tions of  law  and  fact,  the  case  can- 
not be  remitted  to  the  justice's  court 
for  any  purpose. 

92.  Papenmeyer  v.  Roddy,  145  App. 
Div.  579,  129  N.  Y.  Supp.  868;  King 
v.  Murphy,  151  N.  Y.  Supp.  476. 

[a]  When  the  appellate  court  is  not 
satisfied  to  render  a  final  judgment  for 
either  party  upon  the  testimony  before 
the  court  it  may  remand  the  cause  for 
re-trial  before  the  justice.  McKinley 
Music  Co.  V.  Glymph,  100  S.  C.  200,  84 
S.  E.  715.  See  Wideman  v.  Patton, 
64  S.  C.  408,  42  S.  E.  190.  Also  Far- 
rell  r.  Atlantic  C.  L.  R.  Co.,  82  S.  C. 
4]0,  64  S.  E.  226. 

93.  Ala.— Pike  r.  Bright,  29  Ala. 
332,  in  actions  for  less  than  twenty 
dollars.  Minn. — Thorson  v.  Sauby,  68 
Minn.  166,  70  N.  W.  1083.  But  see 
St.  Martin  v.  Desnoyer,  1  Minn.  41. 
Neb. — Rider  v.  Lawritson,  65  Neb.  1, 
90  N.  W.  951,  may  direct  garnishee  to 
pav  over  money.  N.  J. — Johnson  v. 
Pennington,  15'  N.  J.  L.  188.  N.  C. 
Dulin  V.  Howard,  66  N.  C.  433,  though 
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statutes  the  new  trial  is  had  in  the  appellate  court." 

A  cause  may  be  remanded  for  further  proceedings  in  order  to  render 
a  judgment  of  afifirmance  effective.®^ 

(IV.)  Modifying  Judgment  Rendered  in  Justice  Court.  —  The  appellate 
court  may  when  authorized  by  statute  modify  the  judgment  rendered 
by  the  justice;^''  but  its  power  is  limited  to  reducing  in  extent  or  degree 


justice  was  without  jurisfliction  of 
subject-matter.  S.  O. — A.  &  E.  Leather 
Goods  Co.  V.  Sentz,  87  S.  C.  267,  6U 
S.  E.  390.  Compare  Edens  v.  Epps,  87 
S.  C.  367,  69  S.  E.  669. 

[a]  Where  upon  appeal  a  judgment 
against  the  defendant  in  the  main 
action  is  reversed,  the  court  may  also 
direct  that  money  paid  into  court  by  a 
garnishee  be  paid  over  to  the  defend- 
ant. Eastlund  v.  Armstrong,  117  Wis. 
394,  94  N.  W.  301. 

[b]  In  proceedings  on  writ  of  error 
the  court  may  render  final  judgment  or 
remand  the  cause  for  a  new  trial  be- 
fore the  justice.  Gates  v.  Knosby,  107 
Iowa  239,   77  N.  W.  863. 

94.  See  the  statutes,  and  Cal. — Ack- 
er V.  Superior  Court  San  Francisco 
County,  68  Cal.  245,  9  Pac.  109,  10 
Pac.  416;  Curtis  V.  Superior  Court,  63 
Cal.  435;  People  ex  rel.  Hitchcock  r. 
Freelon,  8  Cal.  517.  But  see  Smith 
r.  Superior  Court,  2  Cal.  App.  529,  84 
Pac.  54,  that  cause  is  to  be  remanded 
for  trial  to  the  justice's  court.  Me. 
How  r.  Merrill,  5  Greenl.  318.  Neb. 
Westover  &  Co.  v.  Van  Dorn  Iron  Wks. 
Co.,  70  Neb.  415,  97  N.  W.  598;  Saussay 
r.  W.  J.  Lemp  Brewing  Co.,  52  Neb. 
627,  72  N.  W.  1026;  Brondberg  v.  Bab- 
bott,  14  Neb.  517,  16  N.  W.  845.  N.  D. 
Olson  V.  Shirlev,  12  N.  D.  106,  96  N.  W. 
297;  Grovenor^-.  Signer,  10  N.  D.  503, 
88  N.  W.  278.  Ohio.— Critchfield  v. 
Robinson,  80  Ohio  St.  364,  88  N.  E. 
792;  Robinson  v.  Kious,  4  Ohio  St. 
593;  Roller  v.  Esman,  25  Ohio  Cir.  Ct. 
183. 

[a]  When  errors  of  law  were  com- 
mitted by  the  justice,  the  appellate 
court  must  retry  the  cause  on  its 
merits  and  cannot  reverse  the  judg- 
ment, the  judgment  below  being  super- 
seded by  the  appeal.  Vannoy  i).  Giv- 
ens,  23  N.  J.  L.  201;  Clark  v.  Fulse, 
2  N.  J.  L.  263. 

[b]  When  a  void  judgment  has  been 
rendered  by  the  justice,  the  appellate 
court  may  retain  the  cause  for  trial 
and  final  judgment.  Jones  v.  School 
District  No.  47,  8  Kan,  362. 


[c]  Causes  to  WMch  Rule  Applies. 

This  rule  has  reference  onl}^  to  causes 
which  have  been  entirely  disposed  of 
by  final  order  or  judgment  and  which 
may  be  again  tried  and  determined. 
Rhodes  v.  Samuels,  67  Neb.  1,  93  N.  W. 
148. 

[d]  Judgment  on  New  Trial.— The 
appellate  court  on  such  new  trial  can- 
not render  a  judgment  other  than  could 
be  rendered  by  the  justice.  McCormick 
Harvesting  Mach.  Co.  v.  Scott,  66  Neb. 
479,  92  N.  W.  599. 

[e]  When  the  justice's  court  had 
jurisdiction  to  enter  the  judgment,  the 
appellate  court  cannot  remand  the 
cause,  where  that  court  is  required  to 
try  causes  de  novo,  though  it  may  dis- 
miss the  appeal.  Bancroft  v.  Pike,  33 
Nev.  53,   110   Pac.   1. 

Trial  de  novo  in  appellate  court,  see 
supra,  TV,  B,   14. 

95.  Wilson  v.  Atlantic  C.  L.  R.  Co., 
79  S.  C.   198,  60  S.  E.  663. 

[a]  Garnishment  Proceedings. — Where 
the  appellate  court  finds  that  the  issue 
between  the  garnishee  and  the  plain- 
tiff was  prematurely  tried,  it  shoulcf 
not  enter  a  judgment  discharging  the 
garnishee,  but  should  remand  the  case 
tc  the  justice  for  further  proceedings. 
Smith  V.  Bank  of  Higden,  115  Ark. 
216,  170   S.  W.  1008. 

96.  Ala.— Neff  r.  Edwards,  81  Ala. 
246,  2  So.  88.  Ariz.— Irvine  v.  Lopez, 
1  Ariz.  81,  25  Pac.  799.  Ga.— Hallett 
V.  Blain,  58  Ga.  142.  Kan.— Starr  ;;. 
Hinshaw,  23  Kan.  532.  Minn, — Meister 
r.  Russell,  53  Minn.  54,  54  N.  W.  935; 
Closen  r.  Allen,  29  Minn.  86,  12  N.  W. 
146;  Watson  r.  Ward,  27  Minn.  29,  6 
N.  W.  407;  Kates  v.  Thomas,  14  Minn, 
460.  N.  Y.— Brownell  v.  Winnie,  29 
N.  Y.  400,  29  How.  Pr.  193,  86  Am. 
Dec.  314;  Randall  v.  Osborne,  162  App. 
Div.  186,  147  N.  Y.  Supp.  691;  Man- 
heim  v.  Seitz,  21  App.  Div.  16,  47  N.  Y. 
Supp.  282.  S.  D.— See  Lindskog  v. 
Schouweiler,  12  S.  D.  176,  80  N.  W. 
190. 

[a]  Public  policy  requires  that  the 
judgments   of   justices'    courts     should 
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the  judgment  rendered  by  the  justice,  and  it  cannot  substitute  a  new 
judgment  on  appeal  for  the  one  rendered  below." 

(V.)  Vacating  and  Setting  Aside  and  Rehearing.  —  The  appellate  coiirt 
may,  after  a  decision  in  a  cause,  reconsider  its  decision  and  modify  the 
same.®^  Setting  aside  an  affirmance  or  reversal  is  largely  a  discretion- 
ary matter.®^  After  an  appeal  case  has  been  tried  and  judgment  ren- 
dered in  the  appellate  court,  it  is  too  late  to  move  to  set  aside  the 
judgment  because  of  irregularity  in  the  transmission  of  papers  from 
the  justice  to  the  appellate  court  ;^  nor  will  judgment  be  arrested  on 
the  ground  that  the  transcript  showed  no  cause  of  action.^ 

An  application  to  set  aside  a  judgment  of  affirmance  on  appeal  may 
be  made  at  any  time  during  the  term,  and  before  the  record  is  signed 
by  the  judge  r  but  an  order  or  judgment  of  affirmance  which  the  court 
was  without  jurisdiction  to  make  may  be  set  aside  at  any  time,*  even 
by  another  judge  of  the  court.^ 
"  16.  Review  of  Appellate  Judgment.  —  a.  Generally.^  —  A  review 
of  the  judgment  of  the  court  having  jurisdiction  of  an  appeal  from 
justice's  court  upon  appeal  or  writ  of  error  can  only  be  had  when 
same  is  permitted  by  statute  or  constitutional  provision.'^  And  in  many 


not  be  modified  unless  the  decision  of 
the  justice  or  jury  could  not  reasonably 
have  been  made.  Seeley  v.  Lake  Shore 
&  M.  S.  E.  Co.,  67  Misc.  46,  122  N.  Y. 
Supp.  216. 

[b]  Judgment  may  he  afl&rmed  on 
the  merits,  and  an  attachment  declared 
invalid.  Bump  r.  Dehany  59  Hun  619, 
12  N.  Y.  Supp.  901. 

fc]  Judgment  may  he  affirmed  in 
part  and  reversed  in  part.  Kast  v. 
Kathern,  3  Denio  (N.  Y.)  344;  Staats 
f.  Hudson  Eiver  E.  Co.,  23  How.  Pr. 
(N.  Y.)  463,  39  Barb.  298;  Fields  v. 
Moul,  15  Abb.  Pr.  (N.  Y.)  6;  Irr  t: 
Schroeder,  6  Civ.  Proe.  (N.  Y.)  253. 
But  see  Detling  v.  "Weber,  29  Wis.  559. 

[a]  Affirmance  as  to  one  defendant 
and  reversal  as  to  a  co-defendant,  is 
proper.     Stephens  v.  Cross,  27  111.  35. 

97.  King  Paint  Co.  v.  Lang,  82 
Misc.  362,  144  N.  Y.  Supp.  444;  Pearce 
r.  Knapp,  71  Misc.  324,  127  N.  Y. 
Supp.  1100.  And  see  Hindes  v.  Mills, 
51  Misc.  552,  101  N.  Y.  Supp.  843. 

98.  Meister  v.  Eussell,  53  Minn.  54, 
54  N.  W.  935. 

99.  St.  Louis  World  Pub.  Co.  v. 
Eialto  Grain  &  S.  Co.,  108  Mo.  App. 
479,  83  S.  W.  781;  Vastine  v.  Bailey, 
46  Mo.  App.  413.  See  also  Field  v. 
Heckraan,  118  Wis.  461,  95  N.  W. 
377. 

fa]  When  Rehearing  Cannot  Be 
Granted. — When  upon  an  appeal  a  judg- 
ment  rendered   in  favor   of   defendant 
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is  affirmed  and  a  motion  for  a  new  trial 
was  in  effect  denied  in  the  superior 
court,  that  court  cannot  thereafter  set 
its  ruling  aside  and  grant  a  rehearing 
on  the  demurrer.  Lang  v.  Superior 
Court,  71  Cal.  491,  12  Pac.  306,  416. 

1.  Parks  V.  Bank  of  Adairsville,  13 
Ga.  App.  48,  78  S.  E.  856. 

2.  Fiscle  V.  Kissinger,  53  Pa.  Super. 
453. 

3.  Miller  v.  Bryson,  171  Iowa  354, 
152  N.  W.  568;  Foster  v.  Austin,  33  Vt. 
615. 

[a]  In  Iowa  when  a  judgment  is 
affirmed  for  failure  to  docket  the  cause 
application  to  re-open  must  be  made 
before  noon  of  the  next  day  upon  a 
satisfactory  showing  by  affidavit  ex- 
cusing the  default  and  showing  merit. 
Hodowal  V.  Yearous,  103  Iowa  32,  72 
N.  W.  294. 

4.  Moon  V.  Tooley,  92  S.  C.  172,  75 
S.  E.  407.  And  see  Masterson  v.  El- 
lington, 10  Mo.  712. 

5.  Moon  V.  Toolev,  92  S.  C.  172,  75 
S.  E.  407. 

6.  Scope  of  review,  see  infra,  IV, 
B,  16,  c. 

7.  See  generally  the  statutes  and 
constitutions,  and  Cal. — Karry  v.  Supe- 
rior Court,  162  Cal.  281,  122  Pac.  475, 
128  Pac.  760.  Conn.— Fuller  v.  Topliff, 
10  Conn.  60.  Del.— Waples  v.  Gum,  5 
Harr.  404.  Ind. — Mantle  Lamp  Co.  v. 
Bonich,  60  Ind.  App.  275,  110  N.  E. 
558;  EZahl  v,  Madison  Brewing  Co-,  14 
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jurisdictions  no  appeal  in  civil  actions  to  the  court  of  last  resort  will 
lie  when  the  cause  originated  in  a  justice's  court, ^  certiorari  being  the 


Ind.  App.  78,  42  N.  E.  492.  Ky.— Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Law- 
rence, 31  Ky.  L,  Rep.  429,  102  S.  W. 
298.  La. — State  v.  Third  Justice  of 
the  Peace,  27  La.  Ann.  669.  Miss. 
City  of  Pass  Christian  r.  Lizana,  106 
Miss.  470,  64  So.  209.  N,  H.— Moulton 
D.  Fellows,  51  N.  H.  421.  N.  Y. 
Crounse  v.  Whipple,  34  How.  Pr.  333. 
N.  C. — Tarborough  Bridge  Commrs.  v. 
Whitaker,  6  N.  C.  184.  Ohio.— Aubrey 
r.  Almy,  4  Ohio  St.  524.  Pa.— Miller 
V.  Metropolitan  Life  Ins.  Co.,  58  Pa. 
Super.  464;  Home  Protective  Assn.  v. 
Reese,  47  Pa.  Super.  452;  Deering  Har- 
vester Co.  V.  Zink,  33  Pa.  Super.  512. 
Tex. — Globe  Loan  Co.  v.  Betancourt 
(Tex.  Civ.  App.),  171  S.  W.  308; 
Western  Union  Tel.  Co.  v.  Fricke  (Tex. 
Civ.  App.),  167  S.  W.  6.  Vt.— Bloss  V. 
Kittridge,  4  Vt.  272.  W.  Va.— Oppen- 
heimer  v.  Triple-State  Natural  G.  &  O. 
Co.,  62  W.  Va.  112,  57  S.  E.  271.  Wis. 
Baumgarten  v.  Matchette,  157  Wis.  230, 
146  N.  W.  1119;  Wildes  v.  Franke,  157 
Wis.  189,  146  N.  W.  1119.  See  Dan- 
ielson  v.  Garage  Equipment  Co.,  151 
Wis.  492,  139  N.  W.  443.  See  also 
Evers  v.  Sager,  28  Mich,  47,  holding 
that  error  and  not  certiorari  is  the 
proper  remedy. 

Right  to  appeal  generally,  see  2 
Standard  Proc.  153,  185. 

[a]  The  parties  cannot  by  consent 
confer  jurisdiction  to  review  a  cause 
where  there  is  no  statutory  jurisdiction. 
Switzer  v.  Benny,  94  Miss.  209,  48  So. 
401. 

8,  Cal.— Hillger  u.  Yenrick,  25  Cal. 
App.  604,  144  Pac.  980.  Cclo.— Altman 
V.  Huffman,  30  Colo.  278,  70  Pac.  420. 
Ind.— Lake  Erie  &  W.  R.  Co.  v.  Wat- 
kins,  157  Ind.  600,  62  N.  E.  443  (ex- 
cept in  certain  cases).  See  Fitch  f. 
Long,.  29  Ind.  App.  463,  64  N.  E.  622. 
Md. — Smith-Premier  Typewriter  Co.  v. 
Westcott,  112  Md.  146,  75  Atl.  10.52 
(except  when  the  justice  and  the  cir- 
cuit court  were  without  jurisdiction); 
Benton  v.  Stokes,  109  Md.  117,  71  Atl. 
532,  except  when  the  justice  was  with- 
out jurisdiction.  Tex. — Greer  v.  Os- 
borne, 37  Tex.  430;  Moore  v.  State,  34 
Tex.   153. 

See  also  In  re  Correv's  Estate,  4 
Ohio  Cir.  Ct.  220,  2  Ohio  Cir.  Dec. 
510;  2  Standard  Proc.  153,  185. 


[a]  In  California  there  can  be  no 
appeal  to  the  supreme  court  in  a  cause 
originating  in  the  justice's  court.  Ed- 
sall  V.  Short,  122  Cal.  533,  55  Pac.  327. 
See  Raisch  v.  Sausalito  Land  &  Ferry 
Co.,  131  Cal.  215,  63  Pac.  346.  Nor 
can  such  a  judgment  be  reviewed  by 
writ  of  error.  Pool  ?;.  Superior  Court, 
2   Cal.  App.  53.3,  84  Pac.  53. 

[b]  In  District  of  Columbia  an  ap- 
peal to  the  supreme  court  of  the  Dis- 
trict of  Columbia  from  a  judgment  of 
the  court  below  in  a  cause  originating 
in  the  justice's  court  will  only  lie  when 
the  intermediate  court  has  acted  with- 
out jurisdiction,  and  such  want  of 
jurisdiction  must  plainly  appear  on  the 
face  of  the  record.  Mitchell  v.  Evans, 
17  App.  Cas.   (D.  C.)   233. 

[e]  In  New  York  (1)  an  appeal 
does  not  lie  to  the  appellate  division 
of  the  supreme  court  in  a  special  pro- 
ceeding originating  before  a  justice  of 
the  peace  (In  re  Rafferty,  14  App.  Div. 
55,  43  N.  Y.  Supp.  760),  (2)  but  the 
rule  is  otherwise  as  to  a  summary  pro- 
ceeding. Barrus  r.  Parsons,  109  App. 
Div.  634,  96  N.  Y.  Supp.  359,  order 
vacated,  112  App.  Div.  905,  97  N.  Y. 
Supp.  1128. 

[d]  In  South  Carolina  (1)  an  order 
of  the  circuit  court  awarding  a  new 
trial,  on  an  appeal  from  a  justice, 
based  upon  the  finding  of  fact,  is  not 
appealable.  Wray  v.  Atlantic  C.  L. 
R.  Co.,  98  S.  C.  278,  82  S.  E.  412.  And 
see  Eaker  v.  Floyd,  97  S.  C.  381,  81 
S.  E.  656;  Legare  v.  Atlantic  C.  L.  R. 
Co.,  84  S.  C.  542,  66  S.  E.  1000.  (2) 
Nor  when  both  questions  of  law  and 
fact  are  involved  is  the  order  appeal- 
able. Reynolds  v.  Deaton,  91  S.  C.  454, 
74  S.  E.  985.  (3)  Nor  can  an  appeal 
be  taken  from  a  finding  of  the  circuit 
court  on  appeal  from  a  justice's  court 
that  the  judgment  is  not  supported  by 
the  evidence  as  to  one  cause  of  action 
(Jones  V.  Atlantic  Coast  Line  R.  Co., 
70  S.  C.  214,  49  S.  E.  568),  (4)  nor 
from  an  order  of  the  circuit  court 
granting  a  new  trial,  unless  the  cause 
be  one  in  which  the  supreme  court 
could  render  judgment  absolute.  Mc- 
Knight  V.  Dyson,  91  S.  C.  337,  74  S.  E. 
753.  And  see  Simmons  v.  Mason,  88 
S.  C.  350,  70  S.  E.  898. 

[e]  In   Utah    (1)    the    only    causes 
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only  remedy  available.^  Even  where  permitted,  no  appeal  will  lie 
unless  the  cause  has  lieen  prosecuted  to  final  judgment  in  the  inter- 
mediate court  of  appeal.^"  When  an  appeal  can  only  be  taken  from 
a  judgment  which  determines  the  rights  of  the  parties,^  such  action 
cannot  be  taken  from  a  judgment  reversing  a  judgment  in  favor  of 
plaintiff.^^ 

b.     Necessity  for  Reserving  Objection  and  Record.  —  No  question 
can  be  presented  unless  proper  objection  was  reserved^^  jq  the  court 


which  may  be  reviewed  after  juflgment 
by  the  district  court  are  those  in 
which  the  validity  or  constitutionality 
of  a  statute  are  involved  (Smith  v. 
District  Court,  24  Utah  164,  66  Pac. 
1065;  Crooks  V.  Fourth  Judicial  Dis- 
trict Court,  21  Utah  98,  59  Pac.  529; 
Hodson  V.  Union  Pac.  Ey.  Co.,  14  Utah 
S81,  46  Pac.  270),  (2)  the  rule  was 
otherwise  prior  to  statehood.  Hodson 
f.  Union  Pacific  Ey.  Co.,  14  Utah  381, 
46  Pac.  270. 

[f]  Exception  When  Title  to  Heal 
Property  Involved. — Under  the  early 
practice  in  Massachusetts,  an  appeal 
could  not  be  taken  to  the  supreme 
court  in  a  cause  originating  before  a 
justice  of  the  peace  except  when  the 
title  to  real  property  is  involved. 
Adams  v.  Adams,  15  Pick.  (Mass.)  177; 
Belcher  v.  Ward,  5  Pick.  (Mass.)  278; 
Com.  V.  Messenger,  4  Mass.  462;  Wood 
V.  Preseott,  2  Mass.  174. 

[g]  Necessity  for  Certificate. — (1) 
In  Iowa  when  not  more  than  one  hun- 
dred dollars  is  involved  in  an  action 
before  a  justice  of  the  peace,  the  su- 
preme court  is  without  jurisdiction  to 
entertain  an  appeal  from  the  inter- 
mediate court  of  appeal,  in  the  absence 
of  a  certificate  that  the  cause  is  one 
in  which  an  appeal  should  be  allowed. 
Orchard  v.  Kirk,  156  Iowa  374,  136 
N.  W.  666.  (2)  If  the  questions  in- 
volved are  not  doubtful  the  granting 
of  a  certificate  is  an  abuse  of  discre- 
tion, and  the  judgment  will  be  af- 
firmed. Wood  V.  Griffith,  141  Iowa  314, 
119  N.  W.  745. 

9.  See  infra,  IV,  B,  16,  f. 

10.  Ill, — Dunkelmann  r.  Brunnell,  44 
111.  App.  438.  N.  Y.— Moore  v.  The 
Board  of  Education,  195  N.  Y.  601,  88 
N.  E.  645.  Ohio.— Nemit  v.  Vargo,  28 
Ohio  Cir.  Ct.  515,  order  overruling  a 
motion  to  discharge  an  attachment. 
Okla.— Town  of  Bvars  r.  Sprouls,  24 
Okla.  299,  103  Pac.  1038.  S.  C— Des 
Champs  v.  Atlantic  C.  L.  R.  Co.,  83  S. 
C.    192,   65   S.   E.    176;    Pace   &    Co.   v. 

Vol.  XVIII 


Atlantic  C.  L.  E.  Co.,  83  S.  C.  33,  64 
S.  E.  915.  Tex. — Ingraham  v.  Rudolph, 
55  Tex.  Civ:  App.  609,  119  S.  W.  906;. 
Roberson  v.  First  State  Bank  (Tex.  Civ. 
App.),  118  S.  W.  173. 

[a]  When  the  bond  on  appeal  re- 
cites a  judgment  having  been  rendered 
for  plaintiff,  an  assignment  of  error 
that  the  record  fails  to  show  a  judg- 
ment before  the  justice  is  untenable. 
Andrews  v.  Burton,  162  Ala.  422,  50 
So.   359. 

[b]  When  an  appeal  lies  only  from 
a  final  judgment  an  informal  memoran- 
dum copied  into  the  minutes  from  the 
judge 's  notes  is  not  such  a  judgment  as 
will  authorize  an  appeal.  Edwards  v. 
Davenport,  11  Ala.  App.  423,  66  So. 
878.  See  also  Anderson  v.  Smith  (Tex. 
Civ.  App.),  167  S.  W.  765. 

[c]  The  action  of  the  county  court 
refusing  to  dismiss  an  appeal  from  a 
justice's  court  may  be  reviewed  by  an 
appeal  from  the  order  denying  the 
motion.  Armstrong  v.  Smith,  44  Barb. 
(N.  Y.)    120. 

11.  Howe  V.  Julien,  2  Hilt.  (N.  Y.) 
453,  9  Abb.  Pr.  193,  a  new  trial  being 
necessary. 

12.  Ala. — Andrews    r.    Burton,    162 
Ala.  422,  50  So.  359.     Cal.— Howard  v 
Harman,  5   Cal.   78,   objection   to   juris 
diction    for   want    of    an    appeal   bond 
Colo. — Miller   v.  Kinsel,   20    Colo.   App 
346,    78    Pac.    1075.      D.     C— Byrne    v 
Morrison,  25  App.  Cas.  72.     111. — Lam 
bert  V.  Janss,  117  111.  App.  71;   Cox  v 
McGuire,   26   111.   App.  315.     Ind.— Tib 
betts  V.  O'Connell,  66  Ind.  171;  Thomas 
v.    Felt,    21    Ind.    App.    265,    52    N.    E. 
171.     la. — Iowa  Northern  Cent.  Ry.  Co. 
r.  Ritter,  36  Iowa  568   (jurisdiction  of 
court   of  intermediate  appeal);   Atkins 
V.    McCready,    8    Iowa    214;    Packer    v. 
Cockayne,  3  G.  Gr.  111.     Kan. — Griggs 
r.  Hanson,  86  Kan.  632,  121  Pac.  1094, 
Ann.    Cas.    1913C,    242,    52    L.    R.    A. 
(N.    S.)    1161;    Bernstein   v.    Smith,    10 
Kan.  60.     Ky. — Kennedy  v.  Aldridge,  5 
B.  Mon.   141.     Mich. — Tower  v.  Lamb, 
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of  intermediate  appeal,   except  when  the  jurisdiction  of  the  justice 
over  the  subject-matter  is  challenged. ^^ 

It  must  affirmatively  appear  from  the  record  that  the  court  of  inter- 


6  Mich.  362.  Minn. — Chamberlain  r. 
Bradley,  79  Minn.  232,  82  N.  W.  311. 
Mo. — Blunt  V.  Atlantic  &  P.  R.  Co.,  55 
Mo.  157;  Frsher  r.  Pacific  R.  R.  Co., 
46  ]^o.  304;  Aiken  v.  Todd,  20  Mo.  276; 
St.  Louis  Union  Trust  Co.  v.  Merritt, 
158  Mo.  App.  648,  139  S.  W.  824; 
Meadows  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  82  Mo.  App.  83.  Neb.— Levi  v. 
Fred,  38  Neb.  564,  57  N.  W.  386; 
Slaven  v.  Hellman,  24  Neb.  646,  39  N. 
W.  843.  N.  J.— Wyckoff  v.  Luse,  67  N. 
J.  L.  218,  54  Atl.  100;  Gould  v.  Brown, 
9  N.  J.  L.  165.  N.  C— Spaugh  v.  Boner, 
85  N.  C.  208.  Ohio.— Hallam  v.  Jacks, 
11  Ohio  St.  692.  Okla, — Redus  v.  Mat- 
tisou,  30  Okla.  720,  121  Pac.  253.  S.  C. 
Jenkins  v.  Atlantic;  C.  L.  R.  Co.,  84 
S.  C.  361,  66  S.  E.  415;  Moore.  ?;.  Dean, 
70  S.  C.  286,  49  S.  E.  840;  Burwell 
&  Dunn  Co.  v.  Chapman,  59  S.  C.  581, 
38  S.  E.  222.  S.  D.— Bergman  v.  Mar- 
geson,  31  S.  D.  1,  139  N.  W.  374.  Tex. 
Silberberg  v.  Trilling,  82  Tex.  523,  IS 
S.  W.  591.  W.  Va,— Chancey  v.  Smith, 
25  W.  Va.  404,  52  Am.  Rep.  217. 

[a]  Bill  of  Exceptions. — In  order  to 
review  the  ruling  of  the  intermediate 
court  of  appeal  on  a  motion  to  affirm 
the  judgment  below,  the  motion  and 
exception  must  be  contained  in  the  bill 
of  exceptions.  Silberberg  v.  Gitenstein, 
168  Mo.  App.  399,  151  S.  W.  983. 

[b]  Illustrations.  —  When  appellee 
answers  and  goes  to  trial  in  the  dis- 
trict court  he  cannot  assign  as  error 
that  he  was  required  to  do  so  before 
the  time  required  by  law.  Cobbey  v. 
Burks,  11  Neb.  157,  8  N.  W.  386,  38 
Am.  Rep.    364. 

[c]  When  an  objection  to  the  juris- 
diction of  the  appellate  court  is  based 
on  the  insufficiency  of  the  transcript 
from  the  justice  court  the  objection  is 
too  late  when  first  taken  on  the  ap- 
peal. Kenyon  v.  Manley,  125  111.  App. 
615. 

[d]  When  no  question  was  raised 
either  before  the  justice  or  in  the  cir- 
cuit court  that  title  to  land  was  in- 
volved and  requiring  the  transfer  of 
the  cause  the  judgment  of  the  circuit 
court  is  final,  and  the  supreme  court 
is  without  jurisdiction  to  review  it. 
Raisch  v.  Sausalito  Land  &  Ferry  Co., 
131   Cal.  215,  63  Pac.  346. 

[e]  Judgment  for  Excessive  Amount. 


An  objection  that  the  justice  rendered 
judgment  for  an  excessive  amount  can- 
not be  raised  on  appeal  for  the  first 
time.  Herry  v.  Benoit  (Tex.  Civ. 
App.),   70   S.   W.  359. 

[f]  When  judgment  was  rendered 
by  default  l)cfore  the  justice,  and  on 
appeal  defendant  also  failed  to  appear 
and  judgment  was  affirmed,  the  su- 
preme court  will  not  determine  whether 
the  default  before  the  justice  was  im- 
proper, the  question  not  having  been 
raised  in  the  intermediate  court  of  ap- 
peal. Atkins  V.  McCready,  8  Iowa 
214. 

[g]  Waiver  of  Objection. — Where 
an  appeal  was  improvidently  granted 
by  the  justice  and  appellee  failed  to 
move  to  dismiss  the  appeal  in  the 
superior  court  the  supreme  court  may 
pass  by  the  irregularity  and  consider 
the  errors  assigned.  Rush  v.  Halcyon 
Steamboat  Co.,  67  N.  C.  47. 

[h]  When  the  issue  tried  was 
predicated  on  the  defense  of  usury,  a 
judgment  will  not  be  reversed  because 
the  defense  was  not  pleaded.  Farmers' 
&  Merchants'  Bank  of  Springfield  v. 
Zook,  133  Mo.  App.  603,  113  S.  W. 
678. 

[i]  Waiver  of  Objection  to  Jurisdic- 
tion.— An  objection  that  the  circuit 
court  was  without  jurisdiction  of  the 
cause  because  there  was  no  judgment 
in  the  justice's  court  when  the  appeal 
was  taken,  cannot  be  raised  on  error 
for  the  first  time.  Gresham  v.  Tucker, 
28   Ala.   611. 

[j]  The  objection  that  the  record 
fails  to  show  a  judgment  and  affidavit 
for  appeal,  will  not  be  entertained  on 
appeal  from  the  circuit  court  when  that 
court  had  original  as  well  as  appellate 
jurisdiction  of  the  subject-matter  and 
exercised  such  jurisdiction  without  ob- 
jection. Smith  V.  Maberry,  61  Ark. 
515,  33  S.  W.  1068.  See  also  Phillips 
V.  Snowden  Placer  Co.  (Nev.),  160  Pac. 
786. 

13.  Kan. — Gregg  v.  Garverick,  33 
Kan.  190,  5  Pac.  751;  Shuster  v.  Finan, 
19  Kan.  114,  jurisdiction  of  district 
court  to  hear  counterclaim.  Mo. — See 
J.  W.  Jenkins  Sons  Music  Co.  r.  Sage, 
184  Mo.  App.  340,  171  S.  W.  672.  Pa. 
Hill  r.  Tionesta  Twp.,  129  Pa.  525,  19 
Atl.  855. 
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mediate  appeal  acquired  jurisdiction  of  the  cause  ;^*  and  had  authority 
to  render  the  judgnient.^^  And  the  records  brought  up  must  show 
all  orders  or  papers  involved  in  the  matter  presented  for  determina- 
tion." 


[a]  When  objection  to  the  jurisdic- 
tion of  the  justice  is  made  for  the  first 
time  iu  the  supreme  court,  the  want  of 
jurisdiction  must  be  made  to  appear 
affirmatively.  Barber  v.  Kennedy,  18 
Minn.   216. 

[b]  Waiver  of  Objection.— In  an 
action  for  unlawful  detainer  originat- 
ing before  a  justice  of  the  peace,  which 
on  appeal  was  tried  on  its  merits  with- 
out objection,  an  objection  that  the 
justice  was  without  jurisdiction  over 
the  subject-matter  cannot  be  raised  for 
the  first  time  in  the  supreme  court. 
Nolan  V.  Hentig,  138  Cal.  281,  71  Pac. 
440. 

14.  City  National  Bank  v.  Watson 
(Tex.  Civ.  App.),  178  S.  W.  657; 
Atchison,  T.  &  S.  F.  Ey,  Co.  v.  Moore 
(Tex.  Civ.  App.),  139  S.  W.  608;  Mc- 
Carthey  v.  North  Texas  Loan  Co.  (Tex. 
Civ.  App.),  101  S.  W.  267.  But  see 
Baird  v.  Justice's  Court,  11  Cal.  App. 
439,  105  Pac.  259,  holding  that  when 
an  order  of  a  justice  of  the  peace  is 
void  on  its  face,  the  order  of  the 
superior  court  vacating  such  order 
though  erroneous,  will  not  be  set  aside 
when  no   prejudicial  error   resulted. 

[a]  On  an  appeal  from  the  countj 
court  when  the  amount  in  controversy 
is  below  the  original  jurisdiction  of 
that  court,  the  appeal  court  is  without 
jurisdiction  unless  the  record  shows 
that  the  cause  originated  in  a  justice 
court.  Collins  v.  Kittrell  (Tex.  Civ. 
App.),  140  S.  W.  814. 

[b]  The  "want  of  jurisdiction  of  the 
court  of  intermediate  appeal  will  be 
taken  notice  of  although  no  objection 
on  that  ground  was  made  in  that 
court.  Carothers  v.  HoUoman,  33  Tex 
Civ.  App.  131,  75  S.  W.  1084. 

[c]  But  if  such  record  cannot  be 
supplied,  then  the  jurisdiction  of  the 
court  may  be  shown  by  other  proper 
means.  Wells  v.  Driskell  (Tex.),  145 
S.  W.  333.  See  also  Daugherty  v 
Daugherty  (Tex.  Civ.  App.),  145  S.  W. 
642. 

Presumptions  indulged,  see  supra,  IV, 
B,  1,  c. 

15.  Cox  V.  Franz   (Tex.  Civ.  App.), 
144  S.  W.  695. 

16.  Ala. — Craig    v.    Etheredge,    133 
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Ala.  284,  32  So.  65.  Ga.— Hayes  v.  Eu 
banks,  125  Ga.  349,  54  S.  E.  174.  Mich. 
Dunkley  v.  Marquette,  157  Mich.  339, 
122  N.  W.  126;  Village  of  Wayne  v. 
Goldsmith,  141  Mich.  528,  104  N.  W. 
689,  3  L.  R.  A.  (N.  S.)  1126.  S.  D. 
Brown  v.  Brown,  12  S.  D.  380,  81  N. 
W.  627.  Tex. — American  Soda  Foun- 
tain Co.  V.  Mason,  55  Tex.  Civ.  App. 
532,  119  S.  W.  714.  Wis.— Town  of 
Washburn  v.  Washburn  Waterworks 
Co.,  120  Wis.  575,  98  N.  W.  539,  unless 
such  matter  be  included  in  the  bill  of 
exceptions, 

[a]  Changing  Cause  of  Action. 
When  it  is  contended  that  plaintiff 
was  permitted  improperly  to  change  his 
cause  of  action,  the  record  must  indi- 
cate what  issue  was  tried  before  the 
justice.  Hasse  v.  Herring,  36  Colo.  383, 
85  Pac.  629. 

[b]  When  the  record  fails  to  con- 
tain a  copy  of  the  original  bill  of  par- 
ticulars filed  with  the  justice,  an  ob- 
jection that  the  petition  in  the  district 
court  alleges  a  different  cause  of  action 
from  that  claimed  before  the  justice 
of  the  peace  will  not  be  considered. 
Haner  v.  Palmer,  88  Neb.  438,  129  N. 
W.   1001. 

[c]  Failure  To  Disclose  Entry  of 
Plea. — The  judgment  of  a  circuit  court 
in  a  cause  appealed  from  a  justice 
will  not  be  reversed  for  failure  of  the 
record  to  disclose  the  entry  of  a  plea 
and  joinder  of  issue  thereon.  Security 
Bank  Note  Co.  v.  Shrader,  70  W.  Va. 
475,  74  S.  E.  416,  Ann.  Cas.  1914A, 
488. 

[d]  Sufficiency  of  Record. — A  rec- 
ord on  appeal  from  a  dismissal  by  the 
district  court  of  an  appeal  from  a 
justice  is  sufficient  that  contains  copies 
of  the  complaint,  answer,  judgment, 
notice  of  appeal  and  order  sustaining 
the  motion  to  dismiss;  the  latter  should 
certainly  be  included.  Mettler  t;. 
Adamson,  ?,8  Mont.  198,  99  Pac.  441. 

[e]  Notice  of  Appeal. — The  record 
must  show  that  a  notice  of  appeal  waa 
given,  although  the  statute  did  not  re- 
quire it  to  be  filed,  the  giving  of  notice 
being  a  jurisdictional  requirement.  The 
filing  of  an  affidavit  stating  the  fact 
of    service    thereof     is     not     sufficient. 
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c.  Scope  of  Reviciv. — (I.)  in  General.  — The  general  principles 
governing  the  extent  of  the  review  on  an  appeal  apply  to  a  review 
of  the  proceedings  of  the  intermediate  court  of  appeal  upon  an  appeal 
from  justice's  court. ^^  The  court  finally  reviewing  the  cause  can  only 
pass  upon  the  questions  submitted  to  the  court  of  intermediate  ap- 
peal.^* upon  an  appeal  from  the  justice's  court. ^®  The  court  will  not 
review  an  error  not  claimed  by  the  party  against  w^hom  it  was  com- 
mitted.^^  The  action  of  the  intermediate  court  of  appeal  in  dismissing 
an  appeal  from  the  justice  may  be  reviewed.^^  On  appeal  from  an 
order  denying  a  motion  to  reinstate  an  appeal,  the  court  will  not 
consider  whether  the  order  of  dismissal  was  premature.^^  Questions 
of  fact  will  not  be  considered  on  an  appeal  from  an  order  of  the  inter- 
mediate court  of  appeal,  dismissing  the  appeal. ^^  When  practically 
the  same  judgment  was  rendered  by  the  justice  and  on  a  trial  de 
novo  in  the  intermediate  court  of  appeal,  the  court  of  last  resort  will 
not  disturb  the  judgment  on  account  of  insufficiency  of  the  evidence.^* 


Drake  v.  Gorrell,  127  Mo.  App.  636,  106 
S.  W.  1080. 

[f]  When  the  bill  of  exceptions 
fails  to  contain  by  reference  or  other- 
wise, the  transcript  of  the  justice,  no- 
tice of  appeal,  motion  to  dismiss  or 
order  dismissing  the  appeal,  an  appeal 
from  a  judgment  dismissing  the  appeal 
from  the  justice  will  itself  be  dis- 
missed. McKee  v.  Bielenberg,  35 
Mont.  533,  90  Pac.  757. 

17.  See  Sturges  v.  Hancock,  4  App. 
Cas.  (D.  C.)-  298;  Bang  v.  MeAvoy,  52 
App.  Div.  501,  65  N.  Y.  Supp.  467, 
reversing  30  Misc.  786,  63  N.  Y.  Suppi 
]]04.  See  2  Standard  Proc.  153,  et 
eeq. 

[a]  Review  of  Part  of  Order. — When 
an  appeal  is  taken  from  part  of  an 
order  reversing  a  judgment  of  a  jus- 
tice, only  the  part  appealed  from  will 
be  considered.  Daly  v.  Jefferson  Hotel 
Co.,  98  S.  C.  222,  82  S.  E.  412. 

18.  Holmes  v.  Irwin,  17  Neb.  99,  22 
N.  W.  124. 

19.  Chicago  &  R.  I.  Ry.  Co.  v.  Whip- 
ple, 22  111.  337,  cannot  consider  judg- 
ment of  intermediate  court  upon  writ 
of  certiorari  issued  by  it  to  justice. 

20.  Martin  v.  Higgins,  23  Ala.   775. 
[a]     Irregular    Procedure. — When    a 

default  judgment  was  rendered  by  the 
justice  against  defendant  and  on  his 
appeal  therefrom  a  trial  de  novo  was 
had  resulting  in  a  judgment  for  plain- 
tiff, defendant  cannot  thereafter  com- 
plain that  the  appeal  should  either 
have  been  dismissed  or  judgment  of 
the  justice  affirmed.     Hill  v.  St.  Louis 


Ore  &  Steel  Co.,  90  Mo.  103,  2  S.  W. 
289. 

21.  Cal, — Kraker  v.  Superior  Court, 
15   Cal.   App.   651,   115   Pac.   663.     Mo. 

!  C.  G.  Conn  Co.  v.  Orr,  150  Mo.  App. 
705,  131  S.  W.  765.  W.  Va.— Clark  v. 
West  Virginia  Cent.  &  P.  Ry.  Co.,  50 
W.  Va.  1,  40  S.  E.  351,  by  writ  of 
error. 

See  also  Golden  Gate  Tile  Co.  v. 
Superior  Court,  159  Cal.  474,  114  Pac. 
978.  But  see  Bancroft  v.  Pike,  33  Nev. 
53,  110  Pac.  1.  Compare  Cowhiek  v. 
Jackson,  157  Mo.  App.  514,  137  S.  W. 
1003. 

22.  Pinger  v.  Vanclick,  36  Wis.  141, 
this  can  only  be  done  by  appealing 
from   the   order  of   dismissal. 

23.  Mills  V.  Southern  Ry.  Co.,  90 
S.  C.  366,  73  S.  E.  772;  Means  v.  Mc- 
Phail,  89  S.  C.  439,  71  S.  E.  1009. 

[a]  Findings  of  fact  made  by  coun- 
ty court  on  conflicting  evidence  will 
not  be  disturbed  on  error,  in  a  case 
originating  before  a  justice  of  the 
peace.  Jakway  v.  Rivers,  48  Colo.  999, 
108  Pac.  999.  See  Ballingall  v.  Kite, 
41   Pa.  Super.  428. 

[b]  A  determination  of  fact  of  the 
intermediate  appellate  court  founded 
on  conflicting  affidavits  submitted  on 
a  motion  to  dismiss  the  appeal  is  not 
reviewable  so  far  as  the  facts  are  con- 
cerned. Budd  r.  Superior  Court,  14  Cal. 
App.  256,  111  Pac.  628.  See  Bank  of 
Escondido  v.  Superior  Court,  106  Cal. 
43,  39  Pac.  211;  Buckley  v.  Superior 
Court,  96  Cal.  119,  31  Pac.  8. 

24.  J.  I.  Case  Threshing  Mach.  Co. 
V.  Faison,   11    Ga.  App.   173,   74  S.   E. 
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When  the  proceeding  is  by  writ  of  error  the  court  will  only  con- 
sider such  proceedings  as  are  matter  of  record  or  part  of  the  petition 
in  error.^' 

(II.)  Matters  of  Discretion.  —  Matters  Avithin  the  discretion  of  the 
court  of  intermediate  on  appeal  will  not  be  reviewed  either  on  ap- 
peal,'" or  writ  of  error.^^ 

(III.)  Harmless  Error.  — The  court  of  last  resort  will  not  disturb  a 
judgment  when  the  error  is  harmless  and  not  prejudicial.^^ 


1003;  J.  F.  Bailey  Co.  v.  West  Lumber 
Co.,  1  Ga.  App.  398,  58  S.  E.  120; 
Monroe  V.  Watson,  17  Tex.  625.  See 
also  Town  of  Cicero  v.  Grisko,  240  111. 
220,  88  N.  E.  478,  affirming  144  111. 
App.  564;  Brunkow  v.  Waters,  131  Wis. 
31,  110  N.  W.  802;  Donner  v.  Genz,  129 
Wis.  245,  107  N.  W.  1039,  109  N.  W. 
71. 

[a]  A  finding  of  a  justice  concurrerl 
in  by  the  circuit  court  will  not  be  dis- 
turbed by  the  court  of  last  resort, 
when  there  is  some  evidence  to  sup- 
port it.  Owens  v.  Charlestown  &  W. 
C.  E.  Co.,  95  S.  C.  437,  80  S.  E.  499; 
Brown  v.  Hughes,  94  S.  C.  140,  77  S.  E. 
730;  ]\Iattliews  v.  Industrial  Lumb.  Co., 
91  S.  C.  568,  75  S.  E.  170,  Ann.  Cas. 
1914A,  45,  45  L.  E.  A.  (N.  S.)  644; 
A.  &  E.  Leather  Goods  Co.  r.  Sentz,  87 
S.  C.  267,  69  S.  E.  390;  Mcintosh  v. 
Augusta  &  A.  E.  Co.,  87  S.  C.  181,  69 
S.  E.  159,  30  L.  E.  A.  (X.  S.)   889. 

25.  Schaefer  r.  Whitman,  146  Iowa 
64,  124  N.  W.  763  (the  merits  of  the 
cause  will  net  be  considered);  Hart- 
man  V.  White,  7  Ohio  Dec.  (Eeprint) 
45,   1   Wkly.   Law  Bui.   79. 

[a]  A  motion  to  dismiss  an  appeal 
from  a  judgment  of  the  justice  is  not 
s.  part  of  the  record  proper  and  error 
based  on  the  action  of  the  district 
court  in  sustaining  such  motion  cannot 
be  presented  to  the  supreme  court  upon 
a  transcript  of  the  record.  Singleton 
r.  Kennamer,  27  Okla.  564,  112  Pac. 
1026. 

26.  Ala.— Atlantic  C.  L.  E.  Co.  r. 
Saunders  Hdw.  Co.,  163  Ala.  423,  50 
So.  886.  Ga.— Bell  r.  Felt,  119  Ga.  498, 
46  S.  E.  642;  Walker  v.  Hillver,  119 
Ga.  22.5,  46  S.  E.  92;  Strickland  r. 
Eeese,  110  Ga.  263,  34  S.  E.  275; 
Cochran  r.  Minter,  10  Ga.  App.  337, 
73  S.  E.  551;  Moore  v.  Macon  Ev.  & 
Light  Co.,  8  Ga.  App.  786,  70  S.  E. 
156;  Jeffers  V.  Central  of  Georgia  E. 
Co.,  1  Ga.  App..  331,  57  S.  E.  923. 
ni. — Weicley  r.  Moses,  78  111.  App. 
471.     Ind— Mann   r.  Barkley,   21   Ind. 

Vol.  XVIII 


App.  152,  51  N.  E.  946.  Ind.  Ter. 
Brown  r.  Gorman,  7  Ind.  Ter.  746,  104 
S.  W.  1163,  unless  an  abuse  of  dis- 
cretion exists.  la. — Eefshaw  v.  Ogden, 
86  N.  W.  304,  unless  an  abuse  of  dis- 
cretion is  shown.  Mich. — Mitchell  v. 
Shuert,  16  Mich.  444.  Mont. — Meyer 
r.  Gregans,  20  Mont.  450,  52  Pac.  ^83. 
N.  Y.— Flewellin  v.  Lent,  98  App.  Div. 
241,  90  N.  Y.  Supp.  417  (unless  there 
was  an  abuse  of  discretion)  ;  Monroe  v. 
White,  25  App.  Div.  292,  49  N.  Y.  Supp. 
517;  Eeillv  r.  Murray,  43  Hun  637,  6 
N.  Y.  St.'  720.  N.  C.— McClintock  v. 
Life  Ins.  Co.  of  Virginia,  149  N.  C. 
35,  62  S.  E.  775.  Ohio.— Price  v.  Or- 
ange, Wright  568.  Okla. — Pinson  v. 
Frentise,  8  Okla.  143,  56  Pac.  1049, 
unless  there  appears  to  be  an  abuse 
of  discretion.  See  Everts  v.  Town  of 
Bixby,  24  Okla.  176,  103  Pac.  621. 
Ore. — Hager  v.  Knapp,  45  Ore.  512,  78 
Pac.  671;  Eobinson  v.  Carlon,  34  Ore. 
319,  55  Pac.  959.  S.  C— Carev  v.  Tol- 
bert,  79  S.  C.  264,  60  S.  E.  674,  unless 
there  is  an  abuse  of  discretion.  Vt. 
Downs  V.  Eeed,  32  Vt.  785;  Houghton 
f.  Slack,  10  Vt.  520.  Wis.— Simanek 
V.  Nemetz,  120  Wis.  42,  97  N.  W. 
508. 

27.  Vincent  r.  Bowes,  78  Mich.  315, 
44  N.  W.  276;  Houghton  v.  Slack,  10 
Vt.  520. 

28.  Ala. — Harsh  f.  Heflin,  76  Ala, 
499.  Ga.— Farkas  )■.  Stewart,  73  Ga, 
90.  111.— Shea  v.  Wagner,  29  111.  App. 
193.  Ind. — Lewis  v.  Morrison,  10  Ind. 
394.  la.— Hammitt  v.  Coffin,  3  G. 
Gr.  205.  Minn. — Schroeder  )•.  Harris, 
43  Minn.  160,  45  N.  W.  4.  Mo.— Frick 
Co.  V.  Marshall,  86  Mo.  App.  463;  Wen- 
zell  V.  Erath,  48  Mo.  App.  476.  Tex. 
Mclntvre  v.  Emerson  (Tex.  Civ.  App.), 
132  S.'  W.  947;  Evlie  v.  Elam  (Tex. 
Civ.  Apr).),  79  S:*  W.  326.  W.  Va. 
Johnson  %-.  McCov,  32  W.  Va.  552,  9 
S.  E.  887;  ChanceV  v.  Smith,  25  W.  Va. 
404,  52   Am.  Eep.'  217. 

See  also  2  Standard  Proc.  457,  et 
eeq. 
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d.  Presumptions.  —  The  court  of  final  review  will  make  all  reason- 
able and  warrantable  presumptions  in  favor  of  the  justice's  jurisdic- 
tion,-^ the  regularity  of  the  proceedings  before  the  justice, "°  the 
regularity  of  the  appeal  from  the  justice  to  the  intermediate  court 
of  appeal,^^  and  the  regularity  of  the  proceedings  in  the  latter  court.^^ 

e.  Disposition  and  Determination  of. —  (I.)  In  General.  —  In  the 
absence  of  a  statement,  bill  of  exceptions  or  error  apparent  on  the 
face  of  the  record,  the  judgment  of  the  lower  court  must  be  affirmed.^^ 
So  the  finding  of  the  court  of  intermediate  appeal  on  the  facts  will 


29.  Ark.— Western  Tie  &  Timber  Co. 
V.  Thomas,  82  Ark.  271,  101  S.  W. 
730.  la. — Hopkins  Fine  Stock  Co.  v. 
Eeid,  106  Iowa  78,  75  N.  W.  656.  Ky. 
Clagget  f.  Blanchard,  8  Dana  41.  Tex. 
Hackney  v.  Schow,  21  Tex.  Civ.  App. 
613,  53 'S.  W.  713.  Wis.— Matthews  v. 
Eipley,  101  Wis.  100,  77  N.  W.  718. 

30.  Ind. — Moore  v.  Ayres,  3  Blackf. 
108.  Tex. — Chapa  v.  Compton  (Tex. 
Civ.  App.),   147   S.  W.  1175. 

[a]  Pleadings. — (1)  When  the  rec- 
ord fails  to  show  the  pleadings  in  the 
justice's  court,  it  will  be  presumed 
that  they  were  the  same  as  in  the 
countv  court  (Hufstutler  r.  Western 
Union  Tel.  Co.  [Tex.  Civ.  App.],  170 
S.  W.  1053;  Threadgill  v.  Shaw  [Tex. 
Civ.  App.],  130  S.  W.  707),  (2)  and 
it  will  be  presumed  in  the  absence  of 
contrary  proof  that  oral  pleadings  in 
the  justice's  court  were  in  conformity 
with  the  account  sued  on  aud  the 
citation  issued  thereon.  Hufstutler  v. 
Western  Union  Tel.  Co,  (Tex.  Civ. 
App.),   170   S.   W.   1053. 

[b]  It  will  be  presumed  that  the 
pleadings  before  the  justice,  though 
oral,  were  sufficient  to  warrant  the  in- 
structions to  the  jury  of  the  court 
trying  the  cause  anew  (Altoona  Port- 
land Cement  Co.  v.  Burbank,  44  Okla. 
75,  143  Pac.  845),  (2)  and  were  suffi- 
cient to  sustain  the  judgment  rendered 
by  him.  Daniel  v.  Brewton  (Tex.  Civ. 
App.),  136  S.  W.  815;  Bowman  v. 
Southwestern  Land  Co.  (Tex.  Civ. 
App.),   107   S.  W.   585. 

[c]  When  the  record  shows  written 
pleadings  there  is  no  presumption  that 
there  were  sufficient  oral  pleadings  be- 
fore the  justice.  Kansas  City,  M.  & 
O.  R.  Co.  V.  Cole  (Tex.  Civ.  App.),  149 
S.  W.  753;  Harrington  Lumb.  Co.  r. 
Smith,  44  Tex.  Civ.  App.  363,  99  S.  W. 
110. 

31.  Predovieh  v.  Predovich,  49  Colo. 
578,  114  Pac.  304;  Unruh  v.  State,  105 
Ind.    117,    4    N.    E.  453;    Congressional 


Twp.   V.   Clark,   Smith   41,   1   Ind.   139; 
Maxam  v.  Wood,  4  Blackf.  (Ind.)   297. 

32.  Ala.— Jones  v.  Collins,  80  Ala. 
108.  Axk. — Atkins  v.  Johnson,  Caruthers 
&  Eand  Co.,  67  Ark.  493,  55  S.  W.  930; 
Heflin  r.  Owens,  10  Ark.  265.  Colo. 
Hall  V.  Denver  Omnibus  &  Cab  Co.,  13 
Colo.  App.  417,  58  Pac.  402.  Ind. 
Bertch  r.  Mund,  184  Ind.  393,  110  N. 
E.  548;  Morley  r.  Fletcher,  16  Ind.  306. 
N.  C. — Rush  V.  Halcyon  Steamboat  Co., 
67  N.  C.  47.  S,  D,— Erpenbach  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  11  S.  D. 
201,  76  N.  W.  923.  Tex.— Cason  v. 
Laney,  82  Tex.  317,  18  S.  W.  667; 
Cook  V.  Burson,  35  Tex.  Civ.  App.  595, 
80  S.  W.  871;  Dunlap  v.  Broyles  (Tex. 
Civ.  App.),  141  S.  W.  289.  Wis.— De 
Laval  Separator  Co.  r.  Hofberger,  161 
Wis.  344,  154  N.  W.  387. 

[a]  An  order  of  the  trial  court  re- 
citing that  plaintiff  in  error  had  failed 
to  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay,  is  presumed 
on  appeal  to  be  correct,  unless  it  af- 
firmatively appears  that  such  con- 
clusion was  erroneous.  Boggs  v.  Mal- 
lory,   26  Okla.   395,   109   Pac.  66. 

[b]  Trial  Anew. — In  the  absence  of 
a  contrary  showing,  it  will  be  presumed 
that  the  appeal  from  the  justice  was 
taken  on  questions  of  law  and  fact, 
and  that  the  cause  was  tried  anew  in 
the  superior  court.  Hillger  r.  Yenrick, 
25   Cal.   App.   604,   144  Pac.  980. 

[c]  Error  will  not  be  presumed,  and 
the  judgment  will  not  be  reversed  when 
the  record  fails  to  affirmatively  appear. 
Cox  V.  Warford,  34  Okla.  374,  126  Pac. 
1026. 

[d]  When  the  record  overcomes  the 
presumption,  judgment  will  be  reversed. 
Pirani  r.  Allhime,  4  Ark.  440. 

33.  Southerland  r.  Warner's  Admr., 
21  Mo.  512;  Sickles  r.  Abbott,  21  Mo. 
443;  Heath  r.  Walther,  21  Mo.  169; 
Aiken  v.  Todd,  20  Mo.  276;  Elliott  v. 
Pogue,  20  Mo.  263;  Moore  v.  Turner, 
19   Mo.    642. 
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be  affirmed  unless  manifestly  erroneous.^*  When  the  justice  was  with- 
out jurisdiction  of  the  cause,  a  judgment  of  the  court  of  intermediate 
appeal  to  the  contrary  will  be  reversed;''^  and  on  reversing  a  judgment 
the  court  of  last  resort  may  render  such  judgment  as  should  have  been 
rendered  below.-"'  When  the  duty  is  devolved  on  the  court  from  which 
an  appeal  from  a  justice's  court  is  taken,  to  pass  upon  all  questions 
presented,  and  it  refuses  to  do  so  and  orders  a  trial  de  novo,  upon  an 
appeal  from  the  judgment,  the  cause  will  be  reversed  and  remanded 
for  a  new  trial.^^  Where  the  record  shows  the  action  was  prematurely 
brought,  judgment  will  be  reversed.^^  Where  a  party  is  improperly 
refused  leave  to  interpose  a  defense  in  the  court  trying  the  cause 
anew,  judgment  will  be  reversed.''" 

(II.)  Dismissal  of  Appeal.  —  If  the  cause  be  one  of  which  the  court 
is  without  jurisdiction,  the  appeal  will  be  dismissed;*"  and  an  appeal 
may  be  dismissed  by  the  court  of  last  resort,  which  the  court  of  inter- 
mediate appeal  should  have  dismissed.*^ 

f.  Certiorari.*^  —  If  the  court  of  intermediate  appeal  has  exceeded 
its  jurisdiction,  its  action  may  be  reviewed  by  certiorari.*^     The  writ 


[a]  Necessity  for  Transcript. — Where 
the  record  failed  to  show  that  the 
justice  had  prepared  the  necessary  tran- 
script, judgment  will  be  reversed.  King 
Collie  &  Co.  v.  Dunn  (Tex.  Civ.  App.), 
346  S.  W.  1007. 

34.  Kan. — Smith  r.  Burkhalter,  14 
Kan.  352.  S.  C. — Abrahams  v.  Colum- 
bia N.  &  L.  R.  Co.,  73  S.  C.  542,  53 
S.  E.  819.  Wis.— Stebbins  f.  Killeen, 
68  Wis.  682,  32  N.  W.  680. 

[a]  After  an  affirmance  of  the  judg- 
ment by  the  court  of  last  resort,  the 
court  of  intermediate  appeal  is  without 
jurisdiction  to  entertain  any  proceed- 
ings in  the  cause.  Rudolph  v.  Herman, 
4  S.  D.  203,  56  N.  W.  122. 

35.  Glasby  v.  Prewitt,  26  Mo.  121. 
[a]     Right  to  New  Trial. — When  the 

amount  involved  is  trivial  and  that  is 
the  only  question  involved  a  new  trial 
will  not  ordinarily  be  ordered,  but 
when  the  question  involved  is  the  right 
of  recovery,  the  court  on  reversing  the 
judgment  will  order  a  new  trial.  Allen 
V.  Woodruff,  63  Conn.  369,  28  Atl.  532. 

36.  Kast  r.  Kathern,  3  Denio  (N.  Y. 
?44. 

37.  Maxon  v.  Reed,  8  Hun  (N.  Y.) 
618,  regardless  of  whether  the  objec- 
tions were  frivolous  and  devoid  of 
merit. 

38.  Langer  v.  Parish,  8  Serg.  &  R. 
(Pa.)    134. 

39.  Amory  Independent  Tel.  Co.  v. 
Cox,  103  Miss.  541,  60  So.  641,  refusing 
leave  to  plead  recoupment  for  the  first 
time  in  the  circuit  court  on  appeal. 
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[a]  When  the  justice  is  required  to 
write  the  substance  of  oral  pleadings 
on  his  docket,  and  no  memorandum  of 
the  statute  of  limitations  having  been 
pleaded  appears  either  in  the  record 
of  the  justice  or  the  circuit  court,  it 
is  not  error  for  the  trial  courts  to 
refuse  a  defendant  the  benefit  of  the 
statute.  Sibeck  v.  McTiernan,  94  Ark. 
1,   125   S.   W.  136. 

40.  Freeman  v.  Miller  (Tex.  Civ. 
App.),   160   S.  W.   126. 

[a]  The  affidavit  on  application  to 
dismiss  an  appeal  for  want  of  jurisdic- 
tion, must  in  terms  set  forth  the  facts 
on  which  the  motion  is  based.  Lal- 
liette  r.  Van  Keuren,  7  How.  Pr.  (N. 
Y.)    409. 

41.  Donaghy  v.  McCorkle,  118  Tenn. 
73,  98  S.  W.   1050. 

[a]  Defect  in  Affidavit  on  Appeal 
From  Justice. — An  appeal  will  not  be 
dismissed  because  the  affidavit  on  ap- 
peal from  the  justice  omitted  to  state 
whether  theappeal  was  from  a  judg- 
ment on  the  merits;  such  defect  is  not 
jurisdictional  and  is  waived  by  going 
to  trial  on  the  merits  in  the  circuit 
court.  Leeper  v.  Carter,  137  Mo.  App. 
617,   119   S.   W.   463. 

42.  See  generally  4  Standard  Peoc. 
881,  et   seq. 

Certiorari  to  review  action  of  jus- 
tice, see  infra,  IV,  C. 

43.  State  r.  First  Judicial  District, 
26  Nev.  253,  66  Pae.  743;  Oregon  Short 
Line  R.  Co.  r.  District  Court,  30  Utah 
371,  85  Pac.  360.    See  Bancroft  v.  Pike, 
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will  not  lie  to  review  the  action  of  the  court  in  refusing  to  compel 
a  justice  tO'  allow  an  appeal  and  make  a  return  of  the  proceedings  be- 
fore himi**  A  finding  by  the  court  of  intermediate  appeal  that  de- 
fendant had  waived  ratione  personae  will  not  be  reviewed  on  cer- 
tiorari.*^ The  action  of  the  intermediate  appellate  court  remanding 
an  action  in  forcible  detainer  to  the  justice  may  be  reviewed.*" 

On  certiorari  to  the  court  of  intermediate  appeal,  the  writ  brings 
up  merely  the  judgment  of  that  court;  the  judgment  of  the  justice 
cannot  be  reviewed.*^  The  record  sent  up  by  the  justice  to  the  court 
of  intermediate  appeal  may  be  examined,  however.*^ 

An  error  in  tire  allowance  of  costs  may  be  corrected  on  certiorari 
without  a  reversal  of  the  judgment.*^ 

C.  Certiorari,  Recordari  and  Writs  of  Review.  —  1.  Definitions 
and  General  Statement.^"  —  The  definition,  nature,  and  origin  of  the 
writ  of  certiorari  are  treated  elsewhere  in  this  work.^^  In  the  absence 
of  a  statute  so  providing  a  judgment  of  a  justice  of  the  peace  cannot 
be  removed  by  certiorari  for  re-adjudication.^^ 

The  writ  of  recordari  facias  loquelam  under  the  ancient  English  prac- 
tice was  used  to  remove  causes  from  inferior  courts,  as  county-courts 
or  courts-baron,  which  were  not  courts  of  record,  to  a  superior  court 
as  the  King's  Bench  or  Common  Pleas,^'^  at  the  suggestion  of  either 
party  that  there  was  a  delay  or  defect  of  justice.^*  Its  use  in  the 
United  States  is  limited  to  the  state  of  North  Carolina  where  it  is 
used  to  review  proceedings  before  a  justice  of  the  peace.^^ 


33  Nev.  53,  110  Pac.  1;  also  4  Stand- 
ABi)  Proc.  915. 

44.  State  v.  Circuit  Court  of  St. 
Francois  County,  168  Mo.  App.  29,  151 
S.  W.  178,  this  ruling  being  reviewable 
by  appeal  or  writ  of  error.  See  also  4 
Standard  Proc.   919. 

45.  State  v.  Barksdale,  50  La.  Ann. 
55,  22  So.  966. 

46.  Eichmond  v.  Houser,  7  Cal.  Un- 
rep.   343,   96  Pac.   908. 

47.  Olcese  v.  Justice 's  Court  of 
First  Judicial  Twp.,  156  Cal.  82,  103 
Pac.  317;  Moore  v.  Johnson,  58  N.  J. 
L.  586,  34  Atl.  396;  Vannoy  V.  Givens, 

23  N.  J.  L.  201. 

48.  Dancer  v.  Patterson,  10  N.  J. 
L.  255. 

49.  See  Cheeseman  v.  Cade,  24  N.  J. 
L.  632. 

[a]  When  costs  are  erroneously  al- 
lowed by  the  court  of  intermediate  ap- 
peal, such  error  is  amendable  on  cer- 
tiorari, and  the  whole  judgment  will 
not   be  reversed.     Cheeseman  v.   Cade, 

24  N.   J.    L.    632. 

50.  Judgment  record  on  certiorari, 
form  of,  see  9  Standard  Proc.  257. 

51.  See  4  Standard  Proc.  887,  et 
eeq. 


52.  Ark. — Sawyer  v.  Crawford,  9 
Ark.  32.  Minn. — Goar  v.  Jacobson,  26 
Minn.  71,  1  N.  W.  799.  Mo. — Boren  v. 
Welty,  4  Mo.  250. 

[a]  But  see  Williams  v.  Burchinal,  3 
Har.  (Del.)  83,  recognizing  the  common 
law  right  to  certiorari  to  remove  pro- 
ceedings from  a  justice   of  the  peace, 

53.  3  Bl.  Com.  36;  2  Burn's  L.  Diet. 
(1792)   273. 

[a]  It  is  called  a  recordari  because 
it  commands  the  sheriff  to  make  a  rec- 
ord of  the  plaint  and  other  proceedings 
in  the  county  court,  and  then  ,send  up 
the  cause.  Jacob's  Law  Diet.'  (1811). 
The  writ  is  in  the  nature  of  a  certior- 
ari. Wood's  Inst.  572,  Jacob's  Law 
Diet. 

54.  3  Bl.  Com.  195. 

55.  See  State  v.  Griffis,  117  N.  C. 
709,  23  S.  E.  164;  King  v.  Wilmington 
&  W.  R.  Co.,  112  N.  C.  318,  16  S.  E. 
929;  Caldwell  f.  Beatty,  69  N.  C.  365; 
Leatherwood    v.   Moody,   25   N.   C.   129. 

[a]  The  writ  of  recordari  may  be 
issued  to  bring  up  proceedings  before 
a  justice,  after  judgment  rendered,  for 
either  of  two  purposes.  The  one,  and 
the  most  usual,  is,  to  have  a  new  trial 
on  the  merits,  and  this  is  in  the  nature 
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A  writ  of  review    is  similar  to  a  writ  of  certiorari.^^ 

2.  Jurisdiction  To  Issue  Writ.^^  —  The  authority  of  courts  to  issue 
writs  of  certiorari  depends  on  the  constitutions  and  statutes  of  the 
several  states,^^  and  a  court  which  has  no  appellate  or  revisory  powers,^^ 
or  which  has  no  appellate  jurisdiction  from  a  justice  of  the  peace  can- 
not review  by  certiorari  a  proceeding  before  such  justice.®"  And  gen- 
erally a  justice's  judgment  is  not  reviewable  by  certiorari  in  a  court 
of  last  resort,^^  though  in  some  states  a  contrary  rule  prevails.''^  A 
court  cannot  by  certiorari  remove  a  cause  to  it  for  trial  merely  because 
it  has  concurrent  jurisdiction  over  the  subject-matter.''^ 

3.  When  Writ  Will  Issue.  —  a.  In  General.  —  Certiorari  is  not  a 
writ  of  right,  its  issuance  rests  in  the  sound  discretion  of  the  court."* 
And  according  to  some  authorities  it  is  only  where  a  final  judgment 


of  an  appeal.  The  other  is  for  the  pur- 
pose of  reversing  the  judgment,  be- 
cause of  error,  and  this  is  in  the  nature 
of  a  writ  of  error,  or  writ  of  false 
judgment.  Leatherwood  v.  Moody,  25 
N.  C.  129. 

56.  See  Nordyke  &  Marmon  Co.  v. 
McConkey,  7  Idaho  562,  64  Pac.  893; 
Hill  V.  State,  23  Ore.  446,  32  Pac.  160; 
Barton  v.  La  Grande,  17  Ore.  577,  22 
Pac.  111. 

57.  See  generally  4  Standard  Proc. 
901. 

58.  See  the  following:  Ala. — Gray 
V.  Southern  Ey.  Co.,  116  Ala.  654,  22 
So.  973;  Gregg  v.  Hinson,  9  Port.  631. 
La. — State  ex  rel.  Broussard  i".  Voorhies, 
51  La.  Ann.  500,  25  So.  96.  Minn. 
Goar  r.  Jacobson,  26  Minn.  71,  1  N.  W. 
799.  Miss.— McDugle  v.  Filmer,  79 
Miss.  53,  29  So.  996,  89  Am.  St.  Eep. 
r>S2;  Barlow  v.  Esterling,  Walk.  302. 
Mo.— Boren  r.  Welty,  4  Mo.  250.  N.  Y. 
People  ex  rel.  Start  v.  Onondaga,  4 
Wend.  212.  N.  C— Alexander  r.  Bate- 
man,  1  N.  C.  248.  Pa. — McGinniss  r. 
Vernon,  67  Pa.  149.  Tenn. — Duggan  f 
McKinney,  7  Yerg.  21;  Taul's  Admr.  v. 
Collinsworth,  2  Yerg.  579.  Wis. — May 
V.  Keep,  2  Pinn.  301,  1  Chand.  285. 

59.  Gray  v.  Apperson,  3  Ala.  328, 
the  city  court  of  Wetumpka. 

60.  Waddle  v.  Dumas,   13   Ala.   412. 

61.  Nordvke  &  Marmon  Co.  v.  Mc- 
Conkey, 7  Idaho  562,  64  Pac.  893,  can- 
riot  be  reviewed  by  supreme  court  in 
first  instance  though  supreme  court  has 
jurisdiction  to  review  a  final  judgment 
in  proceedings  by  certiorari  in  the  dis- 
trict court  to  review  by  certiorari  a 
judgment  of  a  justice  of  the  peace. 

62.  Halliday  r.  .Tacksonville  &  A. 
Plank  Road  Co.,  6  Fla.  303  (under  state 
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constitution  providing:  "The  supreme 
court  .  .  .  shall  always  have  power  to 
issue  writs  of  injunction,  mandamus, 
quo  warranto,  habeas  corpus,  and  such 
other  remedial  and  original  writs  as 
may  be  necessary  to  give  it  a  general 
superintendence  and  control  of  all  other 
courts");  May  v.  Keep,  2  Pin.  (Wis.) 
301,  1  Chand.  285.  See  also  Judson  V. 
Hindman,  1  Pin.   (Wis.)   94. 

fa]  It  must  be  clearly  shown  that 
the  case  is  such  a  one  as  requires  the 
interposition  of  the  highest  court,  and 
errors  that  can  be  corrected  by  appeal 
or  certiorari  to  some  inferior  court  are 
not  sufficient.  Halliday  v.  Jacksonville 
&  A.  Plank  Eoad  Co.,  6  Fla.  303. 

63.  Hendley  v.  Clark,  8  App.  Cas. 
(D.  C.)  165,  overruling  Coleman  v. 
Freedman,  1  McA.  (D.  C.)  160.  How- 
ever a  judgment  rendered  by  such  court 
after  an  erroneous  removal  on  this 
ground,  is  not  void  for  want  of  juris- 
diction, though  the  writ  of  certiorari 
would  have  been  quashed  on  proper 
motion.  Warner  v.  Jenks,  12  App.  Cas. 
(D.   C.)    104. 

64.  N.  C— Anonymous,  2  N.  C.  469. 
Tex.— O'Brien  v.  Dunn,  5  Tex.  570; 
Wilson  v.  Griffin,  1  White  &  W.  Civ. 
Cas.  §1313.  W.  Va.— Harrow  v.  Ohio 
Eiver  E.  Co.,  38  W.  Va.  711,  18  S.  E. 
926. 

See  4  Standard  Proc.  892. 

[a]  But  when  used  to  review  sum- 
mary convictions,  or  other  proceedings 
in  a  case  of  false  judgment  it  always 
lies  as  a  matter  of  right.  Webb  v.  Dur- 
ham, 29  N.  C.  130. 

fb]  In  Delaware  it  seems  the  writ 
is  regarded  as  a  writ  of  right.  Bigga 
%.  Eickards,  3  Har.  (Del.)  283. 
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nas  been  rendered  that  certiorari  will  lie."  Where  the  statute  allows 
certiorari  only  in  cases  where  an  appeal  will  lie,  certiorari  cannot  be 
used  where  the  decision  of  the  justice  is  made  final.*^" 

b.  Effect  of  Other  Remedy  and  Loss  of  Remedy.  —  Certiorari,  ac- 
cordini?  to  some  decisions,  will  lie  where  there  is  no  appeal,''^  or  where 
there  is  no  plain,  speedy  and  adequate  remedy  by  appeal."^  But  a 
writ  of  certiorari  will  not  lie  where  the  remedy  of  appeal  exists  and 
is  adequate.''^  Nor,  as  a  general  rule,  to  correct  errors  which  could 
liave  been  corrected  by  appeal,^"  as  certiorari  cannot  be  made  a  sub- 


65.  Ark. — See  Stroud  v.  Conine,  114 
Ark.  304,  1(59  S.  W.  959.  Ga.— Singer 
Mfg.  Co.  V.  MeNeal  Paint  &  Glass  Co., 
117  Ga.  1005,  44  S.  E.  801  (even  though 
the  decision  would,  had  it  been  rend- 
ered as  claimed  by  plaintiff  in  certior- 
ari, have  been  a  final  disposition  of 
the  ease);  Hendley  v.  Sirmons,  9  Ga. 
App.  408,  71  S.  E.  492.  N.  Y.— Nellis 
V.  Turner,  4  Denio  553.  Tex. — Kirk  v. 
Graham,  14  Tex.  316;  Eea  v.  Ealey 
(Tex.  Civ.  App.),  37  S.  W.  169. 

66.  Yunt  V.  Broun,  2  111.  264. 

67.  Alaska. — Moore  v.  Eennick,  1 
Alaska  173.  Cal. — See  Faut  v.  Mason, 
47  Cal.  7.  Colo.— Loloff  v.  Heath,  31 
Colo.  172,  71  Pac.  1113;  Hause  v.  Eose, 
6  Colo.  24.  Ga. — See  Humphrey  v. 
Johnson,  13  Ga.  App.  557,  79  S.  E.  530. 
Nev.— See  Pratt  v.  Stone,  25  Nev.  365, 
60  Pac.  514;  Martin  v.  District  Court, 
13  Nev.  85. 

See  however  Mcintosh  v.  Johnson,  3 
McArthur   (D.  C.)   586. 

68.  Ala. — Memphis  &  Charleston  E. 
R.  Co.  V.  Branuum,  96  Ala.  461,  11  So 
468.  Cal.— Faut  v.  Mason,  47  Cal.  7; 
Grant  v.  Justice's  Court,  1  Cal.  App. 
383,  82  Pac.  263;  Colo.— Paul  v.  Eooks, 
16  Colo.  App.  44,  63  Pac.  711. 

69.  Ala. — Alaljama  etc.  E.  E.  Co.  r. 
Christian,  82  Ala.  307,  1  So.  121,  qual- 
ifying Glaze  V.  Blake,  56  Ala.  379; 
Hines  v.  Tribble,  4  Ala.  App.  237,  57 
So.  265.  Cal. — Cohen  v.  Melrose,  167 
Cal.  792,  141  Pac.  374;  Bisque  v.  Her- 
rington,  139  Cal.  1,  72  Pac.  336;  His 
tory  Company  v.  Light,  97  Cal.  56,  31 
Pac.  627;  Eeagan  v.  Justice's  Court,  75 
Cal.  253,  17  Pac.  195;  Gray  v.  Schupp, 
4  Cal.  1S5;  Coulter  v.  Stark,  7  Cal.  244; 
La  Due  v.  Forbes,  19  Cal.  App  124,  124 
Pac.  867.  Ga.— Macon,  D.  &  S.  E.  Co. 
f.  Wright,  122  Ga.  654,  50  S.  E.  466; 
Georgia  Coast  &  P.  E.  Co.  v.  Herring- 
ton,  14  Ga.  App.  539,  81  S.  E.  814;  At- 
lantic Const  Line  E.  Co.  v.  Lane,  9 
Ga.  App.  524,  71  S.  E.  918.  See  Shir- 
ley V.  Eounsaville,  78  Ga.  708,  3  S.  E.  | 


660.  la.— Kent  v.  Crenshaw,  94  X.  W. 
1131.  Mich.— Gray  v.  Wilcox,  56  Mich. 
58,  22  N.  W.  109;  Morrison  v.  Emsley, 
53  Mich.  564,  19  N.  W.  187;  Howell  v. 
8!iepar<l,  48  Mich.  472,  12  N.  W.  661. 
Mo. — Fry  r.  Armstrong,  109  Mo.  App. 
482,  84  S.  W.  lOOi.  S.  D.— Perrott  v. 
Owen,  7  S.  D.  454,  64  N.  W.  526.  Utah. 
Saunders  v.  Sioux  City  Nursery  &  Seed 
Co.,  6  Utah  431,  24  Pac.  532;  Duche- 
neau  r.  House,  4  Utah  363,  10  Pac. 
427.  '  Wash. — State  ex  rel.  Chicago,  M. 
&  P.  S.  Ey.  V.  Superior  Court,  73  Wash. 
33,   131   Pac.  466. 

See  4   Standard   Proc.   891. 

70.  Ala.— See  N.  Felis  &  Co.  v.  Eoy- 
al  Harness  &  S.  Co.,  170  Ala.  160,  54 
So.  504.  Ark.— St.  Louis,  I.  M.  &  S. 
Ey.  Co.  V.  Barnes,  35  Ark.  95;  Ex  parte 
Allston,  17  Ark.  580.  Cal, — Disque  v 
Herrington,  139  Cal.  1,  72  Pac.  336; 
History  Co.  v.  Light,  97  Cal.  56,  31 
Pac.  627;  Eeagan  v.  Justice's  Court, 
75  Cal,  253,  17  Pac.  195;  Green  v.  Eog 
ers,  18  Cal.  App.  572,  123  Pac.  974 
Grant  v.  Justice's  Court,  1  Cal.  App 
383,  82  Pac.  263.  Colo.— Ames  v.  Nog 
trum,  53  Colo.  246,  125  Pac.  120.  D.  0 
Anderson  v.  Morton,  21  App.  Cas.  444 
Fidelity  &  Deposit  Co.  r.  Beck,  12  App 
Cas.  237.  Fla, — Halliday  v.  Jackson 
ville  &  A.  Plank  Eoad  Co.,  6  Fla.  303 
La.— State  v.  Tullv,  48  La.  Ann.  1532, 
21  So.  119.  See  a'lso  State  v.  Walker, 
112  La.  429,  36  So.  482.  Minn.— State 
r,  Hanft,  32  Minn.  403,  23  N.  W.  308. 
Mont.— State  ex  rel.  Beadle  v.  Smith, 
42  Mont.  492,  113  Pac.  294;  State  v. 
Justice  Court,  31  Mont.  258,  78  Pac. 
498;  State  v.  Laurendean,  27  Mont. 
522,  71  Pac.  754.  N.  J,— Bartow  r. 
Smyth,  14  N.  J.  L.  286.  N.  Y,— Peo- 
ple ex  rel.  Eicketts  f.  Moore,  1  N.  Y. 
Supp,  405.  See  also  People  ex  rel.  Hal- 
lock  r.  Sleight,  2  Hun  632,  5  Thomp.  & 
''.  167;  Moody  v.  Gleason,  7  Cow.  482; 
Baldwin  v.  Goodvear,  4  Cow.  536.  N,  C. 
Hunter  v.  Southern  E.  Co.,  163  N.  C. 
281,  79  S.  E.  610.    N.  D.— Lewis  v.  Gal- 
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stitiite  for  appeal.''^  However,  certiorari  or  recordari  will  issue  upon 
a  proper  showing  that  the  right  of  appeal  has  been  lost  or  barred 
without  fault  or  negligence  on  the  part  of  the  applicant."  Some 
courts  have  held  that  a  party  aggrieved  by  the  judgment  of  a  justice 
of  the  peace  has  remedy  both  by  certiorari  and  appeal  but  cannot 
have  both  at  the  same  time.'^''  Where  an  appeal  has  been  taken  from 
the  judgment  of  a  justice  and  has  failed,  certiorari  cannot  then  be 
taken/^  but  it  has  been  held  that  certiorari  may  be  sued  out  though 
an  appeal  from  the  same  judgment  may  have  been  dismissed  or  aban- 


lup,  5  N.  D.  384,  67  N.  W.  137.  Ore. 
Summers  r.  Harrington,  14  Ore.  480, 
13  Pac.  300;  Ramsey  v.  Pettengill,  14 
Ore.  207,  12  Pac.  439.  Tenn.— Sim- 
mons V.  Harris,  7  Baxt.  325.  Utah. 
Ducheneau  v.  House,  4  Utah  363,  10 
Pac.  427.  W,  Va. — Falconer  v.  Sim- 
mons, 51  W.  Va.  172,  41  S.  E.  193 
(hokling  that  writ  of  certiorari,  er- 
roneously taken,  by  liberality  in  mere 
matter  of  procedure  may  be  treated  as 
an  appeal) ;  Richmond  v.  Henderson,  48 
W.  Va.  389,  37  S.  E.  6.'i3  (remedy  by 
appeal  necessarily  excludes  remedy  by 
certiorari);  Poe  v.  Marion  Mach. 
Works,  24  W.  Va.  517.  See  also 
Schaffer  v.  McJunkin,  54  W.  Va.  14, 
46  S.  E.  153. 

See  infra,  IV,  C,  3,  e,  (11). 

71.  Eaut  f.  Mason,  47  Cal.  7;  Hend- 
ley  V.  Clark,  8  App.  Cas.  (D.  C.)  165; 
Anderson  v.  Norton,  21  App.  Cas.  (D 
C.)  444.  See  4  Standard  Proc.  891 
and  cases  cited  under  previous  notes. 

72.  Ala.— N.  Felis  &  Co.  v.  Royal 
Harness  &  S.  Co.,  170  Ala.  160,  54  So 
504;  Grantham  v.  Payne,  77  Ala.  584; 
Washington  v.  Parker,  60  Ala.  447; 
Wright '  r.  Gray,  20  Ala.  363.  Ark. 
Smith  V.  Parker,  25  Ark.  518,  but  if  no 
excuse  shown  for  neglect  writ  will  not 
issue.  Colo. — Small  r.  Bischelberger,  7 
Colo.  563,  4  Pac.  1195;  Ballinger  v.  Le- 
pore,  10  Colo.  App.  167,  50  Pac.  313. 
Ga.— Rogers  v.  Bennett,  78  Ga.  707,  3 
S.  E.  660.  ni. — McNerney  v.  Newberrv, 
37  Til.  91;  Cook  v.  Hoyt,  13  111.  144; 
White  r.  Frye,  7  111.  65  (showing  held 
insufficient);  Cushman  v.  Rice,  2  111. 
565  (not  sufficient  excuse);  Withers  7*. 
Bruntom,  83  111.  App.  126;  McDonald  v. 
Williams,  41  111.  App.  378;  Pierce  v. 
Wade,  19  111.  App.  185.  Mass.— Hutch- 
inson V.  Gurley,  8  Allen  23.  Mich. 
Withington  v.  Southworth,  26  Mich. 
381.  N.  M.— Lockhart  v.  Woollacott,  8 
N.  M.  21,  41  Pac.  536.  N.  C— Hunter 
V.  Southern  R.  Co.,  163  N.  C.  281,  79 
S.  E.  610;  Bullard  v.  Edwards,  140  N. 
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C.  644,  53  S.  E.  445;  Boing  v.  Raleigh 
&  G.  R.  Co.,  88  N.  C.  62  (if  right  of 
appeal  lost  through  negligence  of  peti- 
tioner or  his  attorney  writ  will  not  is- 
sue);  Knonce  r.  Pelletier,  82  N.  C.  236; 
Carmer  v.  Evers,  80  N.  C.  55;  Marsh  v. 
Cohen,  68  N.  C.  283;  Critcher  v.  Mc- 
Cadden,  64  N.  C.  262;  Bailey  v.  Bryan, 
48  N.  C.  357,  67  Am.  Dec.  246;  Elliott 
V.  Jordan,  44  N.  C.  298.  See  also  Satch- 
well  V.  Rispess,  32  N.  C.  365.  Tenn. 
Snapp  V.  Thomas,  5  Lea  503;  Cox  v. 
Kent,  9  Baxt.  492  (reason  for  not  ap- 
pealing should  be  a  substantial  one) ; 
Fox  r.  Fields,  12  Heisk.  31;  Hardin  v. 
Williams,  5  Heisk.  385;  Evans  v.  Evans, 

4  Coldw.  600;  Allen  v.  Primm,  2  Swan 
337;  McMurry  v.  Milan,  2  Swan  176 
(showing  not  sufficient);  Chappell  v. 
Jones,  8  Humph.  107;   Smith  v.  White, 

5  Humph.  46. 

[a]  Where  the  plaintiff,  in  an  action 
pending  before  a  justice  of  the  peace, 
agrees  for  a  valuable  consideration  to 
dismiss  the  action,  and  the  defendant 
performs  his  part  of  the  contract,  but 
the  plaintiff  in  violation  thereof,  pro- 
ceeds to  judgment  without  defendant's 
knowledge,  and  purposely  withholds 
execution  and  levy  until  the  time  for 
appeal  has  expired,  the  defendant  may 
have  his  remedy  by  certiorari.  Small 
f.  Bischelberger,  7  Colo.  563,  4  Pac. 
1195. 

73.  Del. — Williams  r.  Burchinal,  3 
Har.  83.  N.  J.— Stokes  v.  Schlaeter,  66 
N.  J.  L.  247,  49  Atl.  556;  Parker  v. 
Mercantile  Safe  Deposit  Co.,  63  N.  J. 
L.  505,  44  Atl.  199;  Wheeler  &  Wilson 
Mfg.  Co.  V.  Cartv,  53  N.  J.  L.  3.36,  21 
Atl.  851.  Ore.- Feller  v.  Feller,  40 
Ore.  73j  66  Pac.  468.  Pa.— Russell  v. 
Shirk,  3  Pa.  Co.  Ct.  287;  Wilcox  v. 
Fowler,  2  Chest.  Co.  Rep.  497.  See 
also  Teter  v.  Cook,  2  Pa.  Co.  Ct.  171. 

74.  Neal  v.  Fox,  114  Ga.  164.  39  S. 
E.  860;  Boroughs  v.  White,  69  Ga.  841. 
See  also  Miller  v.  Hensley,  65  Ga.  556. 
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doned  before  being  perfected/^  The  fact  petitioner  might  enjoin  the 
enforcement  of  the  void  judgment  is  not  ground  for  denying  certiorari 
where  the  justice  has  exceeded  his  jurisdiction.^" 

c.  Effect  of  Payment  of  Judgment.  —  Paying  or  settling  a  judg- 
ment before  a  justice  does  not  prevent  the  bringing  of  certiorari  to 
reverse  it  where  there  was  no  stay  of  execution."  Where  the  cer- 
tiorari proceedings  are  in  effect  merely  an  appeal  to  secure  a  trial  de 
novo,  the  effect  of  satisfaction  of  the  judgment  is  governed  by  the 
general  principles  elsewhere  discussed.'''^ 

d.  Decisions  and  Proceedings  Keviewahle.  —  (I.)  Generally.  — Mlin- 
isterial  acts  of  the  justice  cannot  be  reviewed  by  certiorari.'^^  But 
where  he  acts  judicially  certiorari  is  proper.**"  Examples  of  the  various 
decisions  or  rulings  of  a  justice  of  the  peace,^^  and  particular  proceed- 


75.  Ala. — Smith  v.  Atlantic  Guano 
Co.,  132  Ala.  586,  31  So.  490.  'N.  J. 
Wheeler  &  Wilson  Mfg.  Co.  v.  Carty, 
53  N.  J.  L.  336,  21  Atl.  851.  Ore. 
Feller  v.  Feller,  40  Ore.  73,  66  Pac. 
468. 

76.  Union  Pac.  E.  Co.  v.  Wolfe,  26 
Colo.  App.  567,  144  Pac.  S30. 

77.  Clark  v.  Ostrtinder,  1  Cow.  (N. 
Y.)  437,  13  Am.  Dec.  546  (nor  super- 
sede certiorari  already  brought).  See 
4  Standard  Proc.  928,  notes  61  and  62. 

[b]  Reason. — There  being  no  stay  of 
execution  by  bond  or  otherwise,  the 
judgment  might  have  been  enforced  by 
execution.  Clark  v.  Ostrander,  1  Cow. 
(N.  Y.)   437,   13   Am.   Dec.  546. 

78.  See  2  Standard  Proc.  206,  208. 
See  also  2  Standard  Proc.  149,  note  20. 

fa]  Payment  to  Justice. — Where 
plaintiff  seeks  certiorari  because  he 
failed  to  recover  the  sum  to  which  he 
was  justly  entitled,  a  payment  of  the 
judgment  below  to  the  justice,  the 
money  not  being  accepted  by  the  plain- 
tiff, is  no  bar  to  the  issuance  of  the 
v/rit.     Grantham  v.  Payne,  77  Ala.  584. 

fb]  Smith  V.  Patton,  128  Ala.  611, 
30  So.  582,  that  where  the  judgment  is 
satisfied,  paid  and  extinguished  before 
the  writ  of  certiorari  is  sued  out,  such 
payment  and  satisfaction  of  the  judg 
ment  constitutes  a  waiver  and  aband- 
onment of  the  defendant's  right  to 
have  the  case  tried  de  novo  upon  the 
certiorari  which  is  issued;  and  upon 
such  facts  being  shewn  to  the  circuit 
court,  it  is  proper  for  the  court  to  dis- 
miss the  certiorari  on   motion. 

79.  Fitzgerald  v.  Leisman,  3  Mac- 
Arthur  (D.  C.)  6;  In  re  Rourke,  13  Nev. 
253. 

80.  State  v.  Votaw,  18  Mont.  279, 
44  Pac.  982. 


81.     See  infra,  this  note. 

[a]  Decisions  and  Rulings  Review- 
able.—  (1)  Order  quashing  or  refusing 
to  quash  execution  issued  by  him.  Gil- 
leland  v.  Ware,  4  Ala.  414.  (2)  Error 
in  amount  of  judgment,  though  proper 
procedure  was  motion  below  to  make 
the  correction.  Gould  r.  Meyer,  36  Ala. 
565.  (3)  Error  in  requiring  strength- 
ening of  attachment  bond.  Gregory 
y.  Clark,  73  Ga.  542.  (4)  Errors 
in  admitting  illegal  evidence  prejudi- 
cial to  defendant.  Dougan  v.  Dunham, 
115  Ga.  1012,  42  S.  E.  390.  (5)  Wheth- 
er justice  erred  in  allowing  peremptory 
challenge  of  juror.  Eldridge  v.  Hub- 
bell,  119  Mich.  61,  77  N.  W.  631.  (6) 
Issuance  of  execution  is  a  ministerial 
act  not  reviewable  by  certiorari.  In 
re_  Rourke,  13  Nev.  253.  (7)  Deter- 
mination of  justice  on  motion  to  quash 
a  writ  of  attachment.  Bisbee  r.  Bow- 
den,  55  N.  J.  L.  69,  25  Atl.  855.  (8) 
Improper  issuance  of  execution.  Elders 
V.  Johnston,  Peck.  (Tenn.)  204.  See  also 
Linebaugh  v.  Rinker,  Peck.  (Tenn.)  362. 
(9)  But  not  if  execution  has  remained 
dormant  for  one  year.  Gunn  v.  Benson, 
Hunt  &  Co.,  5  Yerg.  (Tenn.)  221.  (10) 
Error  in  not  admitting  evidence.  Ho- 
muth  r.  Zapp,  20  Tex.  807;  Hooks  v. 
Lewis,    16    Tex.    551. 

[b]  Decisions  and  Rulings  Not  Re- 
viewable.— (1)  Judgment  rendered 
without  evidence,  remedy  is  appeal.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Barnes,  35 
Ark.  95.  (2;  That  names  of  some  of 
jurors  were  not  on  list  furnished  to 
the  clork  by  the  jury  commissioners 
cannot  be  raised  for  the  first  time  by 
certiorari  after  verdict.  Mitchell  v. 
Bradberry,  76  Ga.  15.  (3)  Error  re- 
sulting in  no  injury.  Shope  r.  Fite,  91 
Ga.  174,  16  S.  E.  990.     (4)  Issuance  of 
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ings  before  a  justice,^'  that  may  or  may  not  be  reviewed  on  certiorari 
are  given  in  the  notes. 

(II.)  Issues  of  Law  or  Pact.  ■ —  On  certiorari  only  issues  of  law  can 
be  reviewed,**^  where  issues  of  fact  are  involved,  appeal,  and  not  cer- 
tiorari, is  the  remedy.^* 

(III.)  Amount  or  Value  in  Controversy.  —  The  amount  or  value  in  con- 
troversy in  some  jurisdictions  may  affect  the  right  to  review  by  cer- 
tiorari.*** 


execution  after  expiration  of  12  months 
without  revival  of  the  judgment.  Wood 
V.   Eiph,   8   Tex.   280. 

Errors  and  Irregularities  generally, 
see  infra,  IV,  C,  3,  e,  (II). 

82.  [a]  Proceedings  Eevie-wable 
(1)  Garnishment  proceedings,  evidence 
being  undisputed.  Mitchell  v.  Great 
Atlantic  &  Pacific  Tea  Co.,  7  Ga.  App. 
824,  68  S.  E.  343.  (2)  Proceedings  on 
complaint  to  recover  a  fine  under  the 
militia  law.  Ball  v.  Brigham,  5  Mass 
406;  Gleason  v.  Sloper,  24  Pick.  (Mass.) 
181;  Cousins  v.  Cowing,  23  Pick. 
fMass.)  208.  (3)  Proceedings  before 
justice  for  the  dissolution  of  an  attach- 
ment. Zook  V.  Blough,  42  Mich.  487, 
4  N.  W.  219.  (4)  Case  under  agricul- 
tural lien  law.  Burrow  v.  Sanders,  57 
Miss.  211.  (5)  Statutory  provisions 
relating  to  swine  running  at  large. 
Commonwealth  v.  Fourteen  Hogs,  10 
Serg.  &  E.   (Pa.)   393. 

[b]  Proceedings  Not  Eeviewable. 
(1)  Tort  action,  remedy  in  such  ease 
being  appeal.  Waddle  v.  Dumas,  13 
Ala.  412.  .(2)  Proceedings  before  a 
justice  of  the  peace,  binding  over  a 
party  to  the  superior  court,  arrested 
upon  a  warrant  either  to  keep  the 
peace  or  for  his  good  behavior.  Ste- 
phens V.  Wallis,  75  Ga.  726.  (3)  Valid- 
ity of  appointment  of  justice.  Ander- 
son V.  Morton,  21  App.  Cas.  (D.  C.) 
444.  (4)  Proceeding  by  city  to  recover 
penalty  imposed  by  ordinance.  Buff- 
alo  r.'Schliefer,   25   Hun    (N.  Y.)    275, 

(5)  Proceedings  under  statute  respect- 
ing encroachments  on  highwavs.  Pug- 
5ley  V.  Anderson,  3  Wend.  (N."  Y.)  468, 

(6)  Proceedings  under  statute  to  re- 
cover damages  for  injuries  to  stray 
cattle.  Frick  v.  Paton,  2  Kawle  (Pa.) 
20.  (7)  Action  to  recover  penalty  for 
breach  of  ordinance  relating  to  stalls 
in  the  market.  Spieer  v.  Rees,  5  Rawie 
(Pa.)  110,  28  Am.  Dec.  648. 

Jurisdictional  defects,  see  infra,  IV, 
C,  3,  e,  (III). 

83.  Ga. — Hargrove    v.    Turner,    108 
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Ga.  580,  34  S.  E.  1;  Toole  v.  Edmond- 
son,  104  Ga.  776,  31  S.  E.  25;  Green- 
wood V.  Boyd,  86  Ga.  582,  13  S.  E.  128; 
Central  Railroad  Co.  r.  White,  86  Ga. 
202,  12  S.  E.  365;  Cruse  v.  Southern 
Express  Co.,  72  Ga.  184;  Goss  v.  Lord, 
72  Ga.  206;  Savannah  G.  &  N.  A.  R. 
Co.  r.  Holcombe,  72  Ga.  206;  Boroughs 
v.  White,  69  Ga.  841;  Morrow  r.  Fnrm- 
ers'  Hardware  &  Warehouse  Co.,  18  Ga. 
App.  303,  89  S.  E.  377;  Ocilla  Oil  & 
Fertilizer  Co.  r.  Durant,  17  Ga.  App. 
547,  87  S.  E.  814;  Georgia  Coast  &  P. 
R.  Co.  V.  Herrington,  14  Ga.  App.  539, 
81  S.  E.  814.  111.— Chicago  &  R.  I.  R. 
Co.  r.  Fell,  22  111.  333.  Mich.— McGraw 
v.  Schwab,  23  Mich.  13.  Pa. — House 
r.  Ziegler,  11  Pa.  Co.  Ct.  159.  S.  C. 
Carolina,  C.  &  O.  Rv.  v.  AVorlev,  102  S. 
C.  302,  86  S.  E.  820.  Tex.— Clevenger 
V.  Murray,   67   S.  W.  469. 

[a]  In  Georgia  (1)  the  true  distinc- 
tion between  certiorari  and  appeal  is 
laid  down  as  follows:  "Is  there  any 
disputed  question  of  fact  to  be  settled 
by  a  jury?  If  so,  then  there  should 
be  an  appeal.  Otherwise  certiorari  is 
the  proper  remedy."  Toole  v.  Ed- 
mondson  &  Seav  Bros.,  104  Ga.  776,  31 
S.  E.  25;  Greenwood  v.  Boyd,  86  Ga. 
582,  13  S.  E.  128.  (2)  Rules  to  deter- 
mine whether  certiorari  or  appeal  is 
the  proper  remedv  are  fully  set  forth 
ia  Toole  v.  Edmondson,  104  Ga.  776,  31 
S.   E.   25. 

f  b]  Whether  a  non-suit  should  have 
been  granted  held  question  of  law  and 
remedv  bv  certiorari  available.  North 
So  S.  St.  R.  Co.  V.  Spullock,  88  Ga.  283, 
14  S.  E.  478. 

84.  Samuels  v.  Briscoe,  94  Ga.  425, 
19  S.  E.  245;  Johnson  r.  (iummings,  88 
Ga  12,  13  S.  E.  819;  Bernstein  v.  Clark, 
87  Ga.  148,  13  S.  E.  336;  Savannah,  G. 
&  N.  A.  R.  Co.  V.  Holcombe,  72  Ga. 
206;  Clevenger  v.  Murray  (Tex.),  67 
S.   W.   469. 

Effect  of  Right  of  Appeal, — See  su- 
pra. IV,  C,  3,  b. 

85.  Ala. — Winn   v.    Freele,    19    Ala, 
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e.  Grounds  for  Issuayicc.  —  (I.)  General  Statement.  — Practicable 
rules  other  than  those  contained  in  this  section  cannot  be  given  as  to 
what  is  and  what  is  not  sufficient  ground  for  the  issuance  of  the  writ 
of  certiorari,  each  case  must  be  determined  on  its  own  particular 
facts.«« 

(n.)  Errors  and  Irregularities.  — Generally  speaking  mere  errors  and 
irregularitii^s  are  not  reviewable  on  certiorari  but  should  be  corrected 
by  appeal.^^ 

(III.)  Acts  Without  Jurisdiction.  —  Where  the  justice  has  acted  with- 
out jurisdiction  certiorari  will  lie,^**  but  generally  where  the  justice 


171.  D.  C. — Writ  lies  from  supreme 
court  of  District  of  Columbia  to  jus- 
tices of  the  peace  when  amount  in  con- 
troversy exceeds  the  sum  of  fifty  dol- 
lars. Coleman  v.  Freedraan,  1  Mac- 
Arthur  160.  Ga. — If  the  amount  be 
under  $50  the  remedy  in  the  first  in- 
.stance  is  not  by  certiorari  but  by  ap- 
peal to  a  jury  in  the  justice's  court,  if 
there  be  questions  of  fact  involved 
(Johnson  v.  Cummings,  88  Ga.  12,  13 
S.  E.  819;  Miller  v.  Hensley,  65  Ga. 
556),  but  if  only  questions  of  law  in- 
volved, remedy  in  first  instance  is  cer- 
tiorari. Toole  V.  Edmondson,  104  Ga. 
776,  31  S.  E.  25  {overruling  earlier  de- 
cisions in  conflict,  and  followed  in 
Grimsley  v.  Alexander,  106  Ga.  165,  32 
S.  E.  24.  Miss. — Though  circuit  court 
has  original  jprisdiction  only  when 
amount  involved  is  over  $50.00,  on  cer- 
tiorari from  justice  of  the  peace  the 
amount  involved  is  immaterial.  Hurd 
V.  Tombes,  7  How.  229.  Wis.— Dykens 
V.  Munson,  2  Wis.  245;  McCaffrey  v. 
Nolan,  1  Wis.  361. 

As  to  amount  in  controversy  gener- 
ally as  determining  jurisdiction,  see 
the  title   "Jurisdiction." 

86.  See  the  following:  Ala. — Ber- 
nard V.  Fleming,  170  Ala.  163,  54  So. 
515.  Cal. — Townsend  v.  Parker,  21 
Cal.  App.  317,  131  Pac.  766.  Del. 
Perkins  v.  Westinghouse  Air  Brake  Co., 
87  Atl.  1027.  Ga.— Western  &  A;  K. 
Co.  V.  Poe,  112  Ga.  90,  37  S.  E.  119, 
81  Am.  St.  Eep.  22;  Alabama  G.  S.  R. 
Co.  V.  Redding,  112  Ga.  62,  37  S.  E.  91; 
Farmers'  Mut.  Ins.  Assn.  r.  Austin,  109 
Ga.  689,  35  S.  E.  122;  White  v.  Mande- 
ville,  72  Ga.  705;  Howard  v.  Strickland, 
54  Ga.  112;  Whitton  v.  Entrekin,  12  Ga. 
App.  186,  76  S.  E.  1077.  Mich.— Hofen 
V.  Citizens'  Tel.  Co.,  176  Mich.  596,  142 
N.  W.  1070.  N.  J.— Thomae  r.  Cain, 
84  N.  J.  L.  103,  86  Atl.  533;  Roller  v. 
Roller,  46   N.  J.  L,   511;    Krumeick  v. 


Krumeick,  14  N.  J.  L.  39.  N.  Y.— Mil- 
ler V.  Bush,  21  Wend.  651.  N.  C— Lan- 
caster V.  Brady,  49  N.  C.  79.  Ohio. 
Hartshorn  v.  Wilson,  2  Ohio  27.  Ore. 
McCabe-Duprey  Tanning  Co.  v.  Justice 
Court,  57  Ore.  44,  102  Pac.  795,  110 
Pac.  395.  Tenn. — Holmes  t\  Eason,  8 
Lea  754;  Jones  v.  Williams,  2  Swan 
105.  Tex.— McNeill  v.  Hollmark,  28 
Tex.  157;  Robinson  v.  Lakey,  19  Tex. 
139. 

See  also  4  Standard  Proc.  915,  et 
seq.  See  cases  cited  supra,  IV,  C,  3, 
d,  (I). 

87.  Ark.— Hickey  v.  Matthews,  43 
Ark.  341.  See  also  Thorn  v.  Reed,  1 
Ark.  480.  La.— State  v.  Nephler,  35 
La.  Ann.  365.  Mich. — Computing  Scale 
Co.  V.  Tripp,  138  Mich.. 602,  101  N.  W. 
803;  Garvin  v.  Gorman,  63  Mich.  221, 
29  N.  W.  525  (objections  to  evidence) ; 
Erie  Preserving  Co.  v.  Witherspoon,  49 
Mich.  377,  13  N.  W.  781.  N.  J.— Wahr- 
nian  v.  Horan,  46  N.  J.  L.  465;  Perrine 
r.  Little,  13  N.  J.  L.  248.  N.  Y.— Mil- 
ler r.  Bush,  21  Wend.  651;  People  ex 
ri.l.  Mattice  v.  Schoharie  Common  Pleas, 
1  Wend.  315.  Wis. — Krueger  v.  Cone, 
106  Wis.  522,  81  N.  W.  984;  Barnes  r. 
Schmitz,  44  Wis.  482;  Taylor  v.  Wilkin- 
son, 22  Wis.  40. 

[a]  Neglect  by  justice  to  require  se- 
curity for  costs.  Taylor  v.  Wilkinson, 
22   Wis.   40. 

See  also  supra,  IV,  C,  3,  b. 

Where  right  of  appeal  lost,  see  supra, 
IV,  C,  3,  b. 

See  eases  cited  supra,  IV,  C,  3,  d, 
(T). 

Review  of  technical  and  harmless  er- 
ror on  final  hearing,  see  infra,  IV,  C, 
9,  c,   (III). 

88.  Cal. — Elder  v.  Justice's  Court, 
136  Cal.  364,  68  Pac.  1022.  Colo.— Un- 
ion Pac.  R.  Co.  V.  Wolfe,  26  Colo.  App. 
567,  144  Pac.  330.  Ga.— Marble  v 
Laney,   41    Ga.   624.     Idaho. — Nordyko 
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had  jurisdiction  the  correctness  of  his  decision  cannot  be  reviewed 
on  certiorari, ^^  except  in  those  cases  where  certiorari  may  be  used 
after  the  right  of  appeal  has  been  lost.^° 

(IV.)  Matters  Not  Presented  Before  Justice.  —  (A.)  In  General, 
Generally  objections  available  in  the  proceedings  before  the  justice 
which  are  not  there  presented  and  urged  cannot  be  taken  advantage 
of  by  certlorari,^^  unless  a  lack  of  jurisdiction  is  apparent,^^ 

(B.)  Failure  To  Defend.  —  Failure  of  a  party  to  defend  a  suit  before 
a  justice  where  such  failure  is  due  to  his  negligence  or  where  no 
excuse  for  such  failure  is  given  will  not  authorize  the  issuance  of  a 


&  Marmon  Co.  v.  McConkey,  7  Idaho 
562,  64  Pae.  893.  Mich. — Harbour  r 
Eldred,  107  Mich.  95,  64  N.  W.  1054; 
Lake  Shore  &  M.  S.  Ey.  Co.  v.  Hunt, 
.^,9  Mich.  469.  Mont. — State  ex  rel. 
Malin-Yates ,  Co.  v.  Justice  of  Peace, 
51  Mont.  133,  149  Pac.  709  (order  dis- 
charging attachment  made  without  jur- 
isdiction) ;  State  V.  Case,  14  Mont.  520, 
37  Pac.  95,  changing  judgment  as  to 
costs  without  having  jurisdiction  to 
do  so.  Nev. — Pratt  v.  Stone,  25  Nev. 
365,  60  Pac.  514;  Koy  v.  Whitford,  9 
Nev.  370,  if  there  be  no  other  plain, 
speedy  and  adequate  remedy.  N.  J. 
Thomae  r.  Cain,  84  N.  J.  L.  103,  86 
Atl.  533;  Gordano  v.  Lunetta,  82  N.  J. 
L.  338,  82  Atl.  525;  Vanderwood  v. 
Fleming,  68  N.  J.  L.  507,  53  Atl.  225 
(jurisdiction  lost  by  irregular  adjourn- 
ment) ;  Hillman  v.  Stranger,  49  N.  .J. 
L.  191,  6  Atl.  434;  Drake  v.  Berry,  42 
N.  J.  L.  60.  N.  Y.— Tiffany  v.  Gilbert, 
4  Barb.  320.  N.  C— King  v.  Wilming- 
ton &  W.  E.  Co.,  112  N.  C.  318,  16  S. 
E.  929  (no  service  of  summons) ;  Cald- 
well t'.  Beatty,  67  N.  C.  142,  summons 
not  properly  served.  Ore. — McCabe- 
Duprey  Tanning  Co.  f.  Justice  Court, 
57  Ore.  44,  102  Pac.  795,  110  Pac.  395. 
Pa.— Stedman  v.  Bradford,  3  Phila. 
258.  S.  C— State  v.  Cohen,  13  S.  C. 
1P8.  Tenn. — Arnold  v.  Embree,  Peck 
134,  amount  bevond  jurisdiction.  Tex. 
Hill  V.  Faison,  27  Tex.  428;  Braidfoot 
1.  Taylor,  1  White  &  W.  Civ.  Cas.  §174. 
Wash. — Woodbury  v.  Henningsen,  11 
Wash.  12,  39  Pac.  243.  Wis.— Starry 
r.  State,  115  Wis.  50,  90  N.  W.  1014; 
Crandall  v.  Bacon,  20  Wis.  639,  91  Am. 
Dee.  451. 

[a]  Failure  to  give  notice  of  trial 
as  required  bv  statute.  Elder  v.  Jus- 
tices' Court,  f36  Cal.  364,  68  Pac.  1022. 

[b]  Without  Jurisdiction  of  Person 
of  Defendant. — Where  a  justice  of  the 
peace  has  rendered  judgment  without 
jurisdiction   of  the   defendant's  person 
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having  been  acquired,  certiorari  will  be 
awarded  the  defendant  as  an  appeal 
would  operate  as  a  waiver  of  such  lack 
of  jurisdiction.  Independent  Pub.  Co. 
V.  American  Press  AssffT,  102  Ala.  475, 
15  So.  947;  Memphis  &  Charleston 
E.  E.  Co.  V.  Brannum,  96  Ala.  461,  11 
So.  468. 

[c]  Granting  new  trial  without  no- 
tice to  adverse  party  who  fails  to  ap- 
pear at  second  trial.  Aycock  v.  Will- 
iams, 18  Tex.  392. 

89.  Cal,— History  Co.  v.  Light,  97 
Cal.  56,  31  Pac.  627.  Ore.- McAnish  v. 
Grant,  44  Ore.  57,  74  Pac.  396.  Wis, 
Krueger  v.  Cone,  106  Wis.  522,  81  N. 
W.   984. 

See  supra,  IV,  C,  3,  d,   (I). 

90.  See  supra,  IV,  C,  3,  b. 

91.  Ala,— Gould  v.  Meyer,  36  Ala. 
565.  Ga. — Mitchell  v.  Bradberry,  76 
Ga.  15;  Georgia  Coast  &  P.  E.  <So.  v. 
Herrington,  14  Ga.  App.  539,  81  S.  E. 
814;  McLeay  v.  Crane,  11  Ga.  App.  815, 
76  S.  E.  391.  Mass.— Cousins  v.  Cow- 
ing, 23  Pick.  208.  Mich.  — Forbes 
Lithograph  Mfg.  Co.  v.  Winter,  107 
Mich.  116,  64  N.  W.  1053;  Hopkins  V. 
Green,  93  Mich.  394,  53  N.  W.  537; 
Smith  V.  Dodge,  37  Mich.  3.54;  Hinkley 
V.  Weatherwax,  35  Mich.  510.  Miss, 
Hattiesburg  Trust  &  Banking  Co.  v. 
Hood,  97  Miss.  340,  52  So.  790.  N.  H, 
See  Eichardson  v.  Smith,  59  N.  H.  517. 
N.  Y,— Jencks  v.  Smith,  1  N.  Y.  90,  3 
Denio  592,  4  How.  Pr.  183;  McNeil  r. 
Scoffield,  3  Johns.  436;  Potter  v.  Deyo, 
19  Wend.  361;  Fulton  v.  Heaton,  1 
Barb.  552.  Tex.— Huston  v.  Clute,  19 
Tex.  178;  Peabody  v.  Buentillo,  18  Tex, 
313;  Huntsman  v.  Jarvis,  17  Tex.  161; 
Houston  &  T.  C.  E.  Co.  v.  Simon,  2 
Wills.  Civ.  Cas.  §99;  Wilson  v.  Griffin, 
1  White  &  W.  Civ.  Cas.  §1313. 

92.  Harbour  v.  Eldred,  107  Mich.  95, 
64  N.  W.  1054  (errors  alleged  in  affi- 
davit for  writ,  going  to  the  jurisdic- 
tion  may  be  considered,  although  not 
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writ  of  certiorari.^^  But  where  the  failure  to  defend  is  not  due  to 
any  fault  on  the  part  of  the  applicant  for  the  writ  and  a  good  excuse 
is  shown  the'refor,  the  writ  will  issue.®* 

4.  Application  and  Proceedings  To  Procure  Writ.  —  a.  Petition 
or  Affidavit.  —  (I.)  General  Statement.  —  To  procure  the  issuance  of  the 
writ  an  afBdavit  or  duly  verified  petition  must  be  filed.®"  Service  of 
a  copy  on  the  justice,  where  required,  should  be  made  within  the 


raise'H  before  justice) ;  White  v.  Casey. 
25  Tex.  552. 

93.  111.— See  Rielly  v.  Prince,  37  111. 
App.  102.  Pa.— Pifer  v.  Loose,  5  Pa. 
Co.  Ct.  657.  Tex. — Inge  v.  Benson,  15 
Tex.  315  (averments  held  too  vague 
and  general  to  authorize  writ) ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Coleman,  2  Tex. 
Civ.  App.  548,  21  S.  W.  936. 

94.  lU.— Heep  v.  Burr,  34  111.  App. 
70.  Tenn. — West  v.  Williamson,  1  Swan 
277,  where  case  was  continued  by  jus- 
tice without  notifying  defendant  and 
judgment  afterwards  rendered  in  lat- 
ter's  absence.  Tex. — Darling  v.  Neill, 
15  Tex.  104;  Ahrens  v.  Giesecke,  9  Tex. 
432  (nature  of  defense  need  not  be  dis- 
closed); Weihl  V.  Davy,  6  Tex.  168. 

95.  Ala. — Baker  v.  Drake,  148  Ala. 
513,  41  So.  845.  Colo. — Ames  f.  Nos- 
trum, 53  Colo.  246,  125  Pac.  120;  Holm- 
boe  v.  Hermond,  52  Colo,  316,  121  Pac. 
154;  Union  Pac.  R.  Co.  v.  Wolfe,  26 
Colo.  App.  567,  144  Pac.  330;  Wood  f. 
Lake,  3  Colo.  App.  284,  33  Pac.  80.  Ga. 
Clements  v.  McCormick  Harv.  Mach. 
Co.,  115  Ga.  851,  42  S.  E.  222;  Hunter 
X.  Garrett,  104  Ga.  647,  30  S.  E.  869; 
Richards  v.  Little,  88  Ga.  176,  14  S.  E. 
207;  Georgia  Northern  R.  Co.  v.  Cone, 
17  Ga.  App.  786,  88  S.  E.  701;  Ballard 
V.  Daniel,  13  Ga.  App.  475,  79  S.  E. 
376.  111.— Davis  v.  Randall,  26  111.  243; 
Harrison  v.  Chipp,  25  111.  575;  Russell 
■c.  Pickering,  17  111.  31;  Cushman  v.. 
Rice,  2  111.  565.  La.— State  v.  Davev, 
39  La.  Ann.  992,  3  So.  181.  Md.— See 
Roth  V.  State,  89  Md.  524,  43  Atl.  769. 
Mich. — Proper  v.  Conkling,  67  Mich. 
244,  34  N.  W.  560;  People  Xj.  Judges  of 
Cass  Circuit  Court,  2  Doug.  116.  N.  Y. 
Finch  V.  McDowall,  7  Cow.  537;  Philips 
f.  Brainard,  2  Cow.  440;  People  ex  rcl. 
White  V.  Erie  Common  Pleas,  6  Wend. 
549.  N.  C— Wilcox  v.  Stephenson,  71 
N.  C.  409.  Ore. — Drummond  v.  Miami 
Lumber  Co.,  56  Ore.  575,  109  Pac.  753; 
Ferguson  f.  Byers,  40  Ore.  468,  67  Pac. 
1115.  Pa.— Lucas  &  Co.  v.  Smedlej',  8 
Del.  Co.  18.  Tenn.— May  v.  Campbell's 
Exrs.,  1  Overt.  61.     Tex.— McKensie  v. 


Pitner,  19  Tex.  135  (certainty  required 
is  a  reasonable  certainty) ;  McAlpin  v. 
Finch,  IS  Tex.  831;  O'Brien  v.  Dunn,  5 
Tex.  570;  Lucas  v.  Harrison  (Tex.  Civ. 
App.),  139  S.  W.  659.  Wis.— State  v. 
Cordes,  87  Wis.  373,  58  N.  W.  771. 

fa]  At  common  law  affidavit  neces- 
sary for  issuance  of  writ  in  civil  cases. 
Finch  V.  McDowall,  7  Cow.  (N.  Y.) 
537. 

[b]  Agent  or  Attorney  May  Make 
Affidavit  on  Behalf  of  Petitioner. 
McAlpin  17.  Finch,  18  Tex.  831.  See 
also  Texas  &  St.  L.  Ry.  Co.  v.  Ballouf 
&  Co.,  1  White  &  W.  Civ.  Cas.  §551, 
by  petitioner  or  one  for  him  having 
knowledge  of  facts. 

[cj  Great  strictness  in  petition  not 
required,  the  writ  being  a  remedial  one. 
King  V.  Longcope,  7  Tex.  236. 
•  [d]  Where  written  agreement  is  set 
up  as  ground  for  writ,  it  should  be  set 
out  that  the  court  may  judge  of  its 
effect  and  construction,  and  of  its  con- 
formity with  the  allegations.  Martin 
r.  Nix,  19  Tex.  93. 

[e]  Verification  insufficient  when 
states  that  "I  believe"  the  facts  set 
forth.  Hughes  v.  Underwood  Type- 
writer Co.  (Tex.  Civ.  App.),  187  S.  W. 
399. 

[f]  Omission  of  notary  to  sign  his 
name  to  jurat  of  affidavit  may  be  cured 
by  permitting  him  to  sign  it  nunc  pro 
tunc.  State  v.  Cordes,  87  Wis.  373,  58 
N.  W.  771. 

[g]  Affidavit  may  be  entitled  in 
court  below  (Whitney  v.  Warner,  2 
Cow.  (N.  Y.)  499),  but  not  in  review- 
ing court.  Nichols  v.  Cowles,  3  Cow. 
(N.  Y.)    345. 

[h]  Original  papers  in  case  need 
not  be  attached  to  petition,  but  fact 
that  such  originals  are  so  attached  is 
not  cause  for  dismissal.  Brannon  v. 
Dunahno,   118   Ga.  225,  44  S.  E.  991. 

[i]  Failure  to  verify  petition  in 
manner  prescribed  by  statute  cannot 
be  objected  to  after  petition  has  been 
sanctioned,  and  answer  of  justice  filed, 
if  the  answer  supports  the  allegations' 
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time  provided  by  statute.®®    Several  judgments  cannot  be  removed  by 
one  petition.®^ 

(II.)  Form  and  Sufficiency  of.  —  (A.)  Generally.ss  —  The  petition  or 
affidavit  sliould  clearly  set  forth  the  facts  showins:  the  error  com- 
plained of,^^  the  injustice  which  has  been  done  petitioner,^  or  why 


of   the  petition.     Willims   v.   Mangum, 
119  Ga.  628,  46  S.  E.  835. 

96.  People  ex  rel.  White  V.  Erie 
Common  Pleas,  6  Wend.  (N.  Y.)  549, 
failure  to  serve  may  be  waived  by  not 
objecting  until  after  proceeding  to 
argument. 

97.  Gulf,  H.  &  S.  A.  E.  Co.  v.  Ware. 
2  Wils.  Civ.  Cas.   (Tex.)    §357. 

98.  Requisites  in  general  see  4 
St.\ndakd  Proc.  907,  et  seq. 

Form   of  Petition. — See   9   Standard 
Proc.   255  and  the  following: 
(Venue.) 
To    the    court    of    

county: 

The  petition  of  J.  K.  respectfully 
represents  that  on  the  day  of 


-,  19 — ,  one  A.  B.,  a  justice  of 
the   peace   in   and   for   said    county    of 

,  rendered  a  judgment  against 

your   petitioner   and    in    favor    of    one 

L.  M.  for  the  sum  of  dollars, 

damages,    and   dollars,    costs, 

in  a  certain  action  then  pending  before 
said  justice,  wherein  said  L.  M.  was 
plaintiff  and  your  petitioner  was  de- 
fendant. 

As  your  petitioner  is  informed  and 
verily  believes  the  said  judgment  is 
void  for  the  following  reasons,  to-wit: 
(here  state  facts  clearly  showing  that 
the  justice  had  no  jurisdiction  to  ren- 
der the  judgment). 

Wherefore  your  petitioner  prays  that 
a  writ  of  certiorari  may  be  issued  out 
of  this  court  to  said  A.  B.,  justice  of 
the  peace,  to  the  end  that  this  court 
may  be  certified  of  all  the  proceedings 
in  said  action,  and  the  said  pretended 
judgment  against  your,  petitioner  be 
duly  reversed. 

(Signed)   J.  K. 

The  writ  of  certiorari  is  hereby  al- 
lowed and  ordered  to  issue  as  prayed 
in  the  within  petition. 


Judge. 

Form  of  affidavit  on  application  for 
writ,  see  9  Standard  Proc.  253. 

99.  Ark.— i;^-  parte  Allston,  17  Ark. 
580,  relationship  of  justice  to  one  of 
parties  must  state  how  he  is  related. 
Colo.— TTnion  Pac.  E.  Co.  v.  Wolfe,  26  ' 
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Colo.  App.  567,  144  Pac.  330.  Ga. 
Mathews  v.  Parker,  124  Ga.  144,  52  S. 
E.  322;  Ballard  Transfer  Co.  v.  Clark, 
91  Ga.  234,  18  S.  E.  138;  Western  &  A. 
E.  E.  V.  Jackson,  81  Ga.  478,  8  S.  E. 
209;  Smith  r.  Charlotte  Trouser  Co.,  14 
Ga.  App.  218,  80  S.  E.  680;  Buchanan 
r.  Echols  &  Nix,  8  Ga.  App.  565,  70  S. 
E.  28.  See  Hunter  r.  Garrett,  104  Ga. 
647,  30  S.  E.  869.  111.— Hough  f.  Bald- 
win, 16  111.  293;  Horrell  v.  Horrell,  52 
111.  App.  477.  See  White  v.  Frye,  7 
111.  65.  Mich. — Gilmore  f.  Lichtenberg, 
129  Mich.  275,  88  N.  W.  629  (held  in- 
sufficient) ;  Fowler  r.  Detroit  &  M.  Ey. 
Co.,  7  Mich.  79.  Mont. — State  ex  rel. 
Malin-Yates  Co.  r.  Justice  of  the  Peace, 
51  Mont.  133,  149  Pac.  709.  Ore.— Drum- 
mond  V.  Miami  Lumb.  Co.,  56  Ore.  575, 
109  Pac.  753.  Tex.— Baldwin  v.  Hardin, 
21  Tex.  443;  McKensie  f.  Pitner,  19 
Tex.  135;  Martin  r.  Nix,  19  Tex.  93; 
Pearl  r.  Puckett,  8  Tex.  303  (lack  of 
jurisdiction);  O'Brien  v.  Dunn,  5  Tex. 
570;  Cotton  r.  Gammon,  4  Tex.  83; 
Bowman  v.  Weber  (Tex.  Civ.  App.),  41 
S.  W.  493;  Arnold  v.  Eaines,  25  Tex. 
Supp.   244. 

[a]  Additional  Affidavit. — (1)  Omis- 
sions in  affidavit  may  be  supplied  by 
additional  affidavit.  Philips  v.  Brain- 
ard,  2  Cow.  (N.  Y.)  440.  (2)  But  not 
after  the  time  limited  by  statute  ex- 
cept to  establish  some  coHa+eral  matter. 
If  it  affects  merits  of  case  it  should  be 
rejected.  People  ex  rel.  White  v.  Albany 
Common  Pleas,  12  Wend.   (N.  Y.)   263. 

[b]  Requirements  in  Colorado  see 
Wood  V.  Lake,  3  Colo.  App.  284,  33 
Pac.   80. 

[c]  Defects  in  affidavit  "waived  by 
appearing  in  reviewing  court  without 
objecting  to  such  defects.  Moore  t;., 
Ernst,  54  Miss.  642. 

1.  111. — Fisher  v.  Pennsylvania  Co., 
118  111.  App.  662;  Chicago  Stamping  Co. 
V.  Danly,  85  111.  App.  322;  Gibson  v. 
Ackermann,  70  111.  App.  399,  held  suffi- 
cient. Tenn. — Johnson  r.  Deberry,  10 
Humph.  439.  Tex. — Oldham  f.  Sparks, 
28  Tex.  425;  McKensie  r.  Pitner,  19 
Tex.  1?,5;  Connally  v.  Renn,  17  Tex. 
123;  Lucas  v.  Harrison  (Tex.  Civ. 
App.),  139  S.  W.  659;   Houston  Ice  & 
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he  has  been  unable  to  avail  himself  of  a  defense,^  as  the  ease  may  be. 
Matters  not  set  out  in  the  application  will  not  be  considered.^  Facts 
and  not  mere  conclusions  must  be  alleged.* 

Setting  Out  Evidence.  —  Where  certiorari  will  lie  to  review  a  judg- 
ment on  the  ground  that  the  cause  was  unjustly  decided  on  the  merits, 
the  petition  must  state,  in  substance,  all  the  evidence  below  and  allege 
that  it  is  all  the  evidence  adduced  on  the  trial.' 

(B.)  Particular  Allegations. —  (1.)  As  to  Defenses. —  Where  the  ground 
on  which  the  writ  is  sought  is  that  the  justice  had  no  jurisdiction  the 
defendant  need  not  show  that  he  has  a  good  defense  to  plaintiff's 
claim,*^  but  if  the  writ  be  sought  on  other  grounds  facts  showing  that 
defendant  has  a  good  defense  must  be  alleged,^  and,  it  is  held,  the 
petition  must  allege  that  such  defense  was  presented  before  the  jus- 


Brewing  Co.  V.  Edgewood  Distilling  Co. 
(Tex.  Civ.  App.),  63  S.  W.  1075;  Par- 
lin  &  Orendorff  Co.  v.  Bellows  (Tex. 
Civ.  App.),  44  S.  W.  593. 

[a]  Fact  that  claimant  is  described 
in  petition  as  "defendant"  is  at  most 
an  irregularity  and  fvirnishes  no  rea- 
son for  dismissing  the  certiorari.  Baker 
f.  Drake,  148  Ala.  513,  41   So.  845. 

2.  McKensie  v.  Pitner,  19  Tex.  135; 
Clav  V.  Clay,  7  Tex.  250;  Gould  v. 
Sanders,  60  Tex.  Civ.  App.  410,  127  S. 
W.    899. 

Failure  to  defend  as  ground  for  is- 
suance of  writ,  see  supra,  IV,  C,  3,  e, 
(IV),    (B). 

3.  See  infra,  IV,  C,  9,  c,  (I). 

4.  111.— Chicago  World  Book  Co.  v. 
Brewer,  57  111.  App.  526.  Ore.— See 
Ferguson  v.  Byers,  40  Ore.  468,  67  Pac. 
1115,  69  Pac.  32.  Tex.— Peabody  v. 
Buentillo,  18  Tex.  313. 

5.  Mathews  v.  Parker,  124  Ga.  144, 
52  S.  E.  322  (setting  out  all  the  evi- 
dence and  alleging  verdict  is  against 
the  weight  of  evidence  and  without 
evidence  to  support  it,  is  sufficient j; 
Phillips  V.  Parr,  19  Tex.  91;  Gulf,  C. 
&  S.  F.  Ey.  Go.  V.  Odom,  4  Wills.  Civ. 
Cas.  (Tex.)  §106,  16  S.  W.  541;  Miner 
f.  Gose,  1  White  &  W.  Civ.  Cas.  (Tex.) 
§73;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Jackson,  2  Wills.  Civ.  Cas.  §174. 

[a]  Conclusions  and  assertions  as  to 
effect  and  character  of  evidence  will 
not  be  sufficient.  Galveston,  H.  &  S. 
A.  R.  Co.  ;;.  Jackson,  2  Wils.,  Civ.  Cas. 
(Tex.)   §174. 

[b]  A  verbatim  report  of  the  testi- 
mony is  not  required.  Beard  v.  Miller, 
4  Wils.  Civ.  Cas.  (Tex.)  76,  16  S.  W. 
655. 

[c]  Written  instruments  produced 
below   need    not    be    set    out    in    haec 


verba.  Beard  v.  Miller  (Tex.  App.),  16 
S.  W.  655;  Stuart  v.  Mau  &  Co.,  2  Wills. 
Civ.  Cas.   (Tex.)   §784. 

[d]  Distinct  allegation  that  petition 
contains  in  substance  all  evidence  pro- 
duced at  trial  below,  held  not  neces- 
sary.    Phillips  V.  Parr,   19   Tex.  91. 

[e]  Entire  evidence  produced  before 
justice  need  not  be  set  out,  sufficient 
to  show  that  injustice  was  done  peti- 
tioner. Nelson  v.  Hart  (Tex.  Civ. 
App.),  23  S.  W.  831.  See  also  Phil- 
lips  V.   Parr,   19   Tex.  91. 

[f]  Sufficient  to  allege  that  judg- 
ment was  unjust  because  given  for  the 
sum  of  $15.00  whereas  the  defendant 
Avas  truly  indebted  to  the  plaintiff  in 
the  sum  of  $45.00.  It  is  not  necessary 
to  state  the  particular  items  of  the  ac- 
count. King  V.  Williams,  7  Heisk. 
(Tenn.^    303. 

When  evidence  will  be  reviewed  in 
general,  see  infra,  IV,  C,  9,  c,   (V). 

6.  Independent  Pub.  Co.  v.  Ameri- 
can Press  Assn.,  102  Ala.  475,  15  So. 
947;   Aycock  v.  Williams,   18   Tex.  392. 

[a]  The  petition  must  aver,  in  such 
case,  that  there  was  an  attempt  to 
establish  by  evidence  the  plea  to  the 
jurisdiction.  Spinks  v.  Mathews,  80 
Tex.  373,  15  S.  W.  1101. 

7.  Ark.— See  Hollis  v.  Hogan,  190 
S.  W.  117.  m.— Chicago  World  Book 
Co.  V.  Brewer,  57  111.  App.  526.  N.  C. 
Pritchard  r.  Sanderson,  92  N.  C.  41. 
Tenn.— Lyles  r.  Cox,  10  Lea  738.  Tex. 
Cordes  v.  Kauffman,  29  Tex.  179 
(where  garnishee  seeks  relief  from 
judgment  against  him  not  sufficient  to 
merely  allege  that  he  was  not  indebted 
to  defendant) ;  Robinson  v.  Lakey,  19 
Tex.  139;  Hope  v.  Alley,  11  Tex.  259; 
Aycock  V.  Williams,  18   Tex.  392. 
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tice,®  or  excuse  its  non-presentation.^  It  has  been  held  that  the  peti- 
tion by  a  plaintiff  must  negative  all  probable  defenses  to  his  claim. ^" 

(2.)  Exc-u.ies  for  Belay.  —  Unless  excuse  for  any  laches  be  shown  the 
writ  will  not  issue." 

(3.)  Negativing  Negligence.  — The  party  seeking  the  writ  must  show 
in  his  petition  that  the  judgment  complained  of  was  not  the  result  of 
his  o\Mi  negligence." 

(4.)  Excuses  for  Failure  To  Appeal.  —  Generally  the  petitioner  must 
show  why  an  appeal  was  not  taken  to  correct  the  alleged  error,^^  but 
this  is  not  required  where  relief  is  sought  because  the  justice  had  no 
jurisdiction.^*  And  such  a  showing  is  not  necessary  in  some  states 
where  the  remedies  of  appeal  and  certiorari  are  cumulative.^^ 

b.  Time  for  Making  Application}^  —  Where  statutory  provision  is 
made  as  to  the  time  within  which  the  proceedings  must  be  had  the 
provision  must  be  complied  with/^  though  in  some  states  want  of 
jurisdiction  may  be  taken  advantage  of  after  the  expiration  of  the 


8.  Eobinson  v.  Lakey,  19  Tex.  139; 
Huntsman  t.  Garvis,  17  Tex.  161;  Hope 
f.  Alley,  11  Tex.  259.  See  also  supra, 
IV,  C,  3,  e,  (IV),  (B). 

9.  Hope  V.  Alley,  11  Tex.  259.  See 
supra,  TV,  C,  3,  e,   (IV),   (B). 

10.  .Jolinson  v.  Lane,  12  Tex.  179, 
claim  founded  on  promissory  note. 

11.  Pritchard  v.  Sanderson,  92  N.  C. 
41.     See  IV,  C,  4,  b. 

12.  111.— First  Nat.  Bank  v.  Beres- 
ford,  78  111.  391  (held  insufficient); 
Chicago  Stamping  Co.  v.  Danly,  85  111. 
App.  322;  Gibson  v.  Ackermann,  70  111. 
App.  399;  Horrell  v.  Horrell,  52  111. 
App.  477;  Heep  v.  Burr,  34  111.  App. 
70  (held  sufficient);  Darmstaedter  r. 
Armour,  17  111.  App.  285;  Cole  v.  At- 
kinson, 6  111.  App.  353  (held  sufficient). 
Tenn. — Knox  v.  Carter,  11  Heisk.  12. 
Tex.— Hail  v..  Magale,  1  White  &  Wills. 
Civ.  Cas.   §852,  held  sufficient. 

13.  Ala.— Wright  v.  Gray,  20  Ala. 
363.  111. — Hegenbaumer  v.  Hecken- 
kamp,  202  111.  621,  67  N.  E.  389;  Chi- 
cago Stamping  Co.  v.  Danly,  85  III. 
App.  322;  Gibson  v.  Ackerman,  70  111. 
App.  399;  Horrell  v.  Horrell,  52  111. 
App.  477;  Heep  v.  Burr,  34  111.  App. 
70  (sufficient  showing) ;  Darmstaedter 
r.  Armour,  17  111.  App.  285;  O'Hara  v. 
O'Brien,  4  111.  App.  154.  Tenn. — Ma- 
son V.  Westmoreland,  1  Head  555; 
Johnson  v.  Deberry,  10  Humph.  439; 
Moss  V.  Collins,  3  Humph.  148  (show- 
ing insufficient). 

See  supra,  IV,  C,  3,  b. 

14.  Houser  v.  McKennon,  1  Baxt. 
(Tenn.)   287. 

15.  Lucas    f.    Harrison    (Tex.    Civ. 
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App.),  139  S.  W.  659;  Parlin  &  Oren- 
dorflf  Co.  V.  Keel  (Tex.  Civ.  App.),  78 
S.  W.  1082;  Von  Koehring  t.  Schneider, 
24  Tex.  Civ.  App.  469,  60  S.  W.  277. 
See  Hail  v.  Magale,  1  White  &  Wills. 
Civ.  Cas.  §852;  Miner  v.  Gose,  1  White 

6  Wills.  Civ,  Cas.  §73.  See  supra,  IV, 
3,  a. 

16.  See  4  Standard  Proc.  911. 

17.  Ga.— Bonds  v.  Berdett,  113  Ga. 
113,  38  S.  E.  304;  Sirmaus,  Morris  & 
Co.  V.  Lewis  Tucker  Importing  Co.,  9 
Ga.  App.  789,  72  S.  E.  190.  111.— See 
Gallimore  v.  Dazey,  12  111.  143.  Mich. 
Jacobs  V.  Brooke,  132  Mich.  55,  92  N. 
W.  783.  "NLiss.—Ex  parte  Grubbs,  80 
Miss.  288,  31  So.  741,  statute  applies 
to  both  civil  and  criminal  cases.  N.  Y. 
People  ex  rel.  White  v.  Albany  Com- 
mon Pleas,  12  Wend.  263.  But  under 
another   statute   see   Williams   v.   Quin, 

7  Cow.  539;  Finch  v.  McDowall,  7  Cow. 
537.  Pa. — Galley  v.  Davenport,  1 
Ashm.  149;  Strause  &  Co.  f.  Scheur- 
man,  13  Pa.  Co.  Ct.  332;  Fenner  v.  Mc- 
Daid,  10  Pa.  Co.  Ct.  262;  Brock- 
way  r.  Tillotson  Bros.,  6  Pa.  Co.  Ct. 
31;  Lehigh  Valley  K.  Co.  r.  Murphy,  2 
Kulp  60;  Garrahan  v.  Norton,  1  Kulp 
513.  Tenn. — Lanier  &  Bro.  v.  Sullivan, 
1  Head  440  (or  sufficient  reason  shown 
for  non-compliance);  King  v.  Williams, 
7  Heisk.  303;  Mason  r.  Hammonds,  7 
Coldw.  132;  Tipton  v.  Anderson,  8  Yerg, 
222;  .Tohuson  v.  Deberry,  10  Humph, 
439;  Newman  r.  Kodgers,  9  Humph. 
120;  Dixon  r.  Caruthers,  9  Yerg.  30. 
Tex.— Criswoll  r.  Bledsoe,  22  Tex.  656; 
Haley  v.  Villcneuve,  11  Tex.  617;  Kyle 
f.  Eichardson,   31   Tex.  Civ.  App.   101, 
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stntutory  period. ^^    In  the  absence  of  statute  the  application  must  be 
made  within  a  reasonalile  time.^^ 

c.  Parties.  —  The  application  for  the  writ  must  be  made  by  a  party 
in  interest  or  it  will  be  dismissed.^"  One  of  several  defendants 
against  whom  the  justice  has  rendered  judgment  may  remove  the  same 
by  certiorari,^^  though  it  is  held  that  he  must  tirst  secure  an  order  of 
court  permitting  him  to  prosecute  the  WTit  alone.^^  The  principal 
debtor  may  sue  out  a  writ  in  his  own  name  where  judgment  has  been 
rendered  against  a  garnishee.^^  The  justice  of  the  peace  should  be 
made  the  respondent.^* 

The  surety  on  the  certiorari  bond    is  not  a  proper  party.^' 

d.  Notice.-^  —  In  some  states  the  petitioner  must  give  notice  of  his 
intention  to  remove  the  cause  by  certiorari.-^  But  if  a  party  appears 
in  response  to  the  writ  he  waives  the  want  of  notice  of  the  applica- 
tion.^" A  statute  which  requires  notice  of  an  appeal  from  a  justice 
court  does  not  extend  to  proceedings  for  review  by  certiorari.-^ 

e.  Payment  of  Costs  or  Fees.  —  In  some  states  the  applicant  must 
first  pay  or  tender  the  justice's  fees.^° 


71  S.  W.  391).  W.  Va.— Krell  Piano  Co. 
f.  Kent,  39  W.  Va.  294,  19  S.  E.  409; 
Arnold  v.  Lewis  County  Court,  38  W. 
Va.  142,  18  S.  E.  476;  Womer  v.  Ravens- 
wood  S.  &  G.  Ry.  Co.,  37  W.  Va.  287, 
16  S.  E.  488;  State  v.  Larue,  37  W.  Va. 
828,  17  S.  E.  397;  Long  v.  Oliio  River 
R.  Co.,  35  W.  Va.  383,  13  S.  E.  1010. 
Wis.— Petitt  V.  Pritchard,  1   Pin.  484. 

[a]  Where  petition  does  not  show 
on  its  face  that  it  was  presented  within 
time  proscribed  by  statute,  this  will 
not  invalidate  it  if  answer  discloses 
that  statutory  time  had  not  elapsed. 
Bonds  V.  Berdctt,  113  Ga.  113,  38  S.  E. 
304. 

Alleging  excuse  for  delay,  see  supra, 

IV,  C,  4,  a,   (II),   (B),   (2). 

18.  Appeal  of  Moore  (Pa.),  5  Atl. 
621;  Neff  v.  Gallagher,  16  Pa.  Co.  Ct. 
219;  Creveling  v.  Kindig,  3  Kulp  (Pa.) 
217.  See  al&o  McFadden  v.  Spencer,  18 
Tex.  440.  But  see  Mason  v.  Westmore- 
land, 1  Head  (Tenn.)  555,  applying 
fiame  rules  where  jurisdiction  is  the 
error  complained  of,  as  in  the  case  of 
other   errors. 

19.  Enis  V.  Ross,  19  Ala.  239;  Mason 

V.  Moore,  12  Ala.  578  (three  years, 
same  time  as  prescribed  by  statute  for 
writs  of  error  from  county  to  circuit 
court,  and  from  circuit  to  supreme 
court);  Boing  v.  Raleigh  &  G.  R.  Co., 
88  N.  C.  62  (must  be  made  at  next  en- 
suing term  of  appellate  court) ;  Webb 
r.  Durham,  29  N.  C.  130,  without  un- 
necessary delay.  See  4  Standard  Pkoc. 
912. 


20.  Berendt  v.  McHugh,  121  Ga.  97, 
48  S.  E.  691;  Kerschner  v.  Mountz,  4 
Pa.  Dist.  Ct.  690. 

21.  Ex  parte  Bogatsky  Eros.  &  Co., 
134  Ala.  384,  32  So.  727.  See  4  Stand- 
ard Proc.  904. 

22.  Huliek  r.  Casler,  57  N.  J.  L. 
621,  31  Atl.  223;  Ballinger  v.  Sherron, 
14   N.  J.  L.   144. 

23.  Wilson  v.  Bartholomew,  45 
Mich.  41,  7  N.  W.  227.  See  also  Bloom 
f.  Alexander,  5  Pa.  Co.  Ct.  553. 

24.  Chamberlain  v.  Edmonds,  18 
App.  Cas.  (D.  C.)  332.  See  also  An- 
derson  r.  Morton,  21  App.  Cas.  (D.  C.) 
444.  But  in  Woodford  v.  Hull,  31  W. 
Va.  470,  7  S.  E.  450,  where  the  cer- 
tiorari is  in  effect  a  writ  of  error,  the 
adverse  parties  in  the  action  should 
be  made  parties  to  the  proceedings. 

25.  Gould  V.  Meyer,  36  Ala.  565. 

26.  Form  of  notice  of  motion  for 
certiorari,  see  9  Standard  Proc.  253. 

27.  Proper  v.  Conkliug,  67  Mich. 
244,  34  N.  W.  560. 

28.  Smith  v.  Parker,  25  Ark.  518. 

29.  Crownover  v.  Srvarley,  19  Ala. 
251.  ^ 

30.  Ga.— Western  &  A.  R.  R.  v. 
Carder,  120  Ga.  460,  47  S.  E.  930  (must 
produce  certificate  from  officer  whose 
judgment  complained  of  showing  that 
costs  have  been  paid);  Walker  f.  Hill- 
yer,  119  Ga.  225,  46  S.  E.  92.  111.— See 
Shaffner  v.  Waters,  77  111.  App.  254. 
N.  C. — Steadman  v.  Jones,  65  N.  C.  888. 
See  infra,  IV,  C,  10,  d. 
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f.  llearing.^'^  —  In  the  absence  of  statute  the  petition  stands  on  its 
0"UTi  merits  and  its  allegations  can  neither  be  supported  nor  assailed 
by  extraneous  proof.^^ 

g.  Bond  or  Undertaking.  —  (I.)  Necessity  and  General  Requisites. 
In  many  jurisdictions  a  bond  must  be  filed  with  the  application  for 
certiorari,  conditioned  for  the  performance  of  the  judgment  below  in 
case  judgment  be  against  the  applicant,  and  to  secure  costs;  this  is 
a  condition  precedent  to  issuance  of  the  writ.^^  The  bond  it  is  held 
need  not  be  in  the  exact  statutory  form.^*  The  court  may  direct  that 
one  bond  be  executed  on  certiorari  to  remove  a  number  of  judgments 
between  the  same  parties  which  have  been  consolidated  by  order  of 


31.  See  generally  4  Standard  Proc. 
946. 

32.  Small  v.  Bischelberger,  7  Colo. 
563,  4  Pac.  1195;  Davis  v.  Randall,  26 
111.   243. 

fa]  Reason. — A  sufficient  tond  is 
rfiquired  and  no  substantial  injustice 
should  result  in  the  end;  also  the  peti- 
tion must  be  under  oath  and  petitioner 
is  liable  to  prosecution  for  perjury  if 
averments  are  knowlingly  false.  Small 
r.  Bischelberger,  7  Colo.  563,  4  Pac. 
1195. 

rinal  Hearing  and  Proceedings  There- 
on.— See  infra,  IV,  C,  9. 

33.  Ala. — Cooper  v.  Maddan,  6  Ala. 
431.  Del. — Biggs  v.  Eickards,  3  Har. 
283.  Ga.— John  M.  Miller  Co.  v.  An- 
derson, 118  Ga.  432,  45  S.  E.  365;  Ala- 
bama Midland  E.  Co.  f.  Stevens,  116 
Ga.  790,  43  S.  E.  46;  Wingard  v.  South- 
ern Ry.  Co.,  109  Ga.  177,  34  S.  E.  275; 
JLingo  V.  Harris,  74  Ga.  368;  Hendrix 
V  Mason,  70  Ga.  523;  Tippins  v.  De 
Loach,  9  Ga.  App.  362,  71  S.  E.  497, 
unless  application  in  forma  pauperis. 
Mich. — Sherwood  v.  Allegan  Circuit 
Judge,  80  Mich.  270,  45  N.  W.  134; 
Proper  v.  Conkling,  67  Mich.  244,  34 
N.  W.  560.  Mo.— Gossett  v.  Devorss, 
OS  Mo.  App.  641,  73  S.  W.  731.  N.  J. 
Ballentine  v.  Weible,  14  N.  J.  L.  285. 
N.  M.— Lockhart  v.  Woollacott,  8  N. 
M.  21,  41  Pac.  536.  N.  Y.— People  ex 
rel.  Cooney  v.  Judges  of  Eensselaer 
County,  2  How.  Pr.  189.  N.  C— Car- 
mer  v.  Evers,  80  N.  C.  55.  Tex. — John 
son  V.  McKissack,  20  Tex.  160;  Mc- 
Alpin  V.  Pinch,  18  Tex.  831;  Cotton  v. 
Gammon,  4  Tex.  83;  Turner  v.  Fowler 
(Tex.  Civ.  App.),  189  S.  W.  1038;  Nel- 
so?i  V.  Hart  (Tex.  Civ.  App.),  23  S.  W. 
831;  Braidfoot  v.  Tavlor,  1  White  & 
W.  Civ.  Cas.  §174;  Nelms  r.  Draub 
(Tex.  Civ.  App.),  22  S.  W.  995. 


See  also  4  Standard  Proc.  913. 

[a]  Bond  held  not  necessary  in  ab- 
sence of  statute.  Thomas  v.  Glasgow, 
13  Pa.  Co.  Ct.  167,  2  Pa.  Dist.  711. 

[b]  Certiorari  issued  without  a  bond 
will  be  dismissed.  Cotton  v.  Gammon, 
4  Tex.  83. 

[c]  Failure  to  give  bond  remediable 
by  bond  nunc  pro  tunc  in  discretion  of 
court.     Carmer  v.  Evers,  80  N.  C.  55, 

fd]  Where  bond  has  been  lost  court 
should  order  a  new  bond  filed  and  if 
order  is  not  complied  with  in  reason- 
able time  certiorari  will  be  dismissed 
on  motion.  Johnson  v.  McKissack,  20 
Tex.  160. 

[el  Where  name  of  petitioner  signed 
by  attorney  whose  authority  does  not 
appear  the  bond  will  be  presumed  to 
be  that  of  the  party.  McAlpin  v. 
Finch,  18  Tex.  831. 

34.  Lockhart  v.  Woollacott,  8  N.  M. 
21,  41  Pac.  536,  where  taken  and  ac- 
cepted by  clerk  and  no  motion  for  new 
bond   made 

[a]  Bond  irregularly  executed  may 
be  amended,  no  harm  being  done  to  ad- 
verse party.  Hendrix  v.  Mason,  70  Ga. 
523. 

[b]  Attestation  of  signature  by 
commercial  notary  instead  of  by  the 
magistrate  will  not  invalidate  the  pro- 
ceedings. Hendrix  v.  Mason,  70  Ga. 
523. 

fc]  Variance  in  name  of  party  to 
bond  as  set  out  in  the  bond  and  as 
signed  is  immaterial.  Braidfoot  v. 
Taylor,  1  White  &  W.  Civ.  Cas.  (Tex.) 

n74. 

[dl  Failure  of  bond  to  show  in 
what  county  or  before  what  justice 
judgment  was  rendered  is  immaterial 
where  the  same  appears  fully  from  the 
]ietition,  writ,  and  return.  Nelson  v. 
Hart    (Tex.   Civ.  App.),  23  S.  W.  831. 
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court. ^^  Conditions  in  tlie  bond  not  required  by  statute  will  be  stricken 
nut  as  surplusage.^"  The  bond  should  be  made  payable  to  the  adverse 
party." 

(II.)    Approval  of.  —  This  bond  or  undertaking  must  be  approved. ^^ 

(III.)  Filing  or  Service.  —  In  some  states  the  time  for  filing  the  bond 
is  within  the  discretion  of  the  court, ^^  but  generally  this  is  matter 
regulated  by  the  statutes  and  they  should  be  consulted.*''  Where  the 
bond  is  required  to  be  served  on  the  justice  within  a  specified  time 
the  justice  may  refuse  to  make  the  return  when  such  requirement  is 
not  complied  with.'*^ 

5.  The  Writ,  Its  Issuance  and  Service.  —  The  writ  of  certiorari 
must  issue  to  bring  up  the  proceedings.'*'"  A  mere  stipulation  or 
agreement  of  the  parties  will  not  suffice.'*^  The  writ  is  issued  by  the 
clerk,**  but  the  clerk  has  no  authority  to  issue  the  writ  without  an 
order  or  endorsement  by  the  judge  that  it  be  issued.*^  In  some  states 
the  writ  must  issue  within  a  certain  prescribed  time.*°  Opportunity 
to  oppose  the  issuance  of  the  writ  must  be  given  the  adverse  party  in 
some  jurisdictions,*^  and  in  others  notice  of  the  sanction  of  the  writ 
of  certiorari  must  be  given.*^ 

Service  of  Writ.  —  The  writ,  in  the  absence  of  statute,  may  be  served 


35.  Cooper  v.  Maddan,  6  Ala.  431. 

36.  Nelms  v.  Draub  (Tex.  Civ. 
App.),  22  S.  W.  995,  condition  that 
applicant  shall  prosecute  suit  to  effect. 

37.  John  M.  Miller  Co.  v.  Anderson, 
118  Ga.  432,  45  S.  E.  365;  Jackson  v. 
McCracken,  9  Ga.  App.  668,  72  S.  E. 
67. 

38.  Walker  v.  Hillyer,  119  Ga.  225, 
46  S.  E.  92;  Wingard  v.  Southern  Ey. 
Co.,  109  Ga.  177,  34  S.  E.  275;  Gossett 
1.  Devorss,  98  Mo.  App.  641,  73  S.  W. 
731,  should  be  approved  by  clerk. 

[a]  Formal  certificate  of  approval 
not  required  but  it  must  appear  from 
the  record  that  such  approval  was 
had.  Wingard  v.  Southern  Ey.  Co.,  109 
Ga.  177,  34  S.  E.  275. 

I'b]  Certificate  of  approval  not  nec- 
essary where  approval  appears  on  face 
of  bond.     Hester  v.  Keller,  74  Ga.  369. 

[c]  Failure  of  clerk  to  properly  fill 
in  blank  approval  of  bond,  where  he 
did  in  fact  approve  it,  may  be  remedied 
by  permitting  clerk  to  formally  indorse 
his  approval  nunc  pro  tunc.  Gossett 
V.  Devorss,  98  Mo.  App.  641,  73  S.  W. 
731. 

Failure  to  have  approved  ground  for 
dismissal  of  writ,  see  supra,  IV,  C,  6,  c. 

39.  Lockhart  v.  Woollacott,  8  N.  M. 
2],   41  Pac.  536. 

40.  See  the  statutes. 

41.  Sherwood  v.  Allegan  Circuit 
Judge,  80  Mich.  270,  45  N.  W.  134. 


42.  See  Farrar  v.  Foote,  2  Stew. 
(Ala.)  442. 

43.  Eoth  V.  State,  89  Md.  524,  43 
Atl.  769;  Day  v.  Flournoy,  34  Tex. 
439. 

44.  Ark.— Thorn  v.  Eeed,  1  Ark.  480. 
Ga. — Thrasher  v.  Town  of  Center,  8  Ga. 
App.  391,  69  S.  E.  36,  when  sanctioned 
bv  court.  Tex. — Lindheim  v.  Davis  2 
Wills.  Civ.  Cas.  §108. 

Form  of  writ,  see  9  Standard  Proc. 
254,  et  seq. 

45.  Roth  V.  State,  89  Md.  524,  43 
Atl.  769;   Talbot  v.  White,  1   Wis.  444. 

Form  of  indorsement  of  allowance, 
see  9  Standard  Proc.  256. 

46.  la. — Snyder  r.  Eoper,  Morris  229, 
thirty  days  after  judgment  before  mag- 
istrate, or  writ  will  be  dismissed.  Tenn. 
Dixon  /;.  Caruthers,  9  Yerg.  30.  Tex. 
See  Criswell  v.  Bledsoe,  22  Tex.  656. 
Wis.— Pfttitt  V.  Pritchard,  1  Pin.  484. 

47.  Weaver  v.  Vein  Mountain  Min. 
Co.,  89  N.  C.  198.  See  supra,  IV,  C, 
4,  f.     See  supra,  IV,  C,  4,  d. 

48.  American  Bonding  &  Suretv  Co. 
r.  Adams,  124  Ga.  510,  52  S.  E."622; 
Bramlitt  v.  Kulman,  121  Ga.  91,  48  S. 
E.  713;  Butler  v.  Farley,  99  Ga.  631, 
25  S.  E.  853;  Watson  r.  American  Nat. 
Bank,   J  3    Ga.   App.   599,   79    S.   E.   586 

(certiorari  will  be  dismissed  if  not 
given);  McGee  v.  Lowrv  Nat.  Bank,  9 
Ga.  App.  668,  72  S.  E."^67. 
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on  the  justice  by  a  private  person.*^  The  writ  should  be  delivered  to 
the  justice  and  not  simply  read  to  him.^"  Where  writ  is  executed  in 
duplicate  service  of  either  on  the  justice  will  suffice.^^ 

6.  Dismissal  and  Quashal  of  Writ.^"  —  a.  General  Statement. 
The  terms  quashal  and  dismissal  are  used  generally  Avithout  dis- 
tinction.^'' The  motion  to  quash  or  dismiss  is  addressed  to  the  dis- 
cretion of  the  court.^* 

b.  Time  for  Motion.  —  A  motion  to  dismiss  a  writ  of  certiorari 
must  be  made  at  the  earliest  opportunhy,^^  and  should  be  made  at 
the  first  term  of  the  court  to  which  the  writ  is  returnable;^''  it  comes 
too  late  after  a  trial  on  the  merits.^^ 

c.  Grounds  for.  —  The  wTit  will  be  quashed  or  dismissed  wher 
there  is  some  substantial  defect  or  omission  in  the  proceedings,^^  a 
where  the  bond  is  not  approved,^^  or  the  writ  was  sued  out  after 
period  to  which  such  a  writ  is  limited.*'"    After  allowing  the  writ,  and 
after  the  justice  has  made  his  return  thereto,  the  court  should  not 


49.  Gossett  v.  Devorss,  98  Mo.  App. 
641,  73  S.  W.  731. 

J50.  Foster  v.  Foster,  15  Ark.  399. 
See  generally  the  title  "Service  of  Pro- 
cess and  Papers." 

51.  Monroe  v.  Eeynolds,  131  Mich. 
259,  90  N.  W.  1065,  one  first  prepared 
need  not  be  served  upon  justice. 

52.  Form  of  Motion  To  Quash  Writ: 
(Title,  etc.) 

And  now  conies ,  by 

his  attorney,  and  moves  the  court  to 
quash  the  said  writ  of  certiorari  issued 
in  the  above  entitled  cause.  And  for 
grounds  of  said  motion  show  to  the 
court  here  the  following: 

I.  That  the  petition  for  said  cer- 
tiorari fails  to  show  that  there  was 
any  insufficiency  or  error  in  the  pro- 
ceedings therein  set  forth,  or  any  want 
of  jurisdiction  on  the  part  of  the  said 

to    make    the    order    therein 

complained  of. 

II.  That  said  petition  shows  that 
(here  state  the  matters  appearing  from 
the  petition  which  form  the  basis  of 
the   motion   to   quash). 

III.  That  (here  state  any  other 
grounds  such  as  laches  in  prosecution 
or  that  the  controversy  has  become  a 
moot   question).     Wherefore,  etc. 

53.  See   4  Standard  Proc.  933. 

54.  4  Standard  Proc.  933. 

55.  Chappell  v.  Jones,  8  Humph. 
(Tenn.)  107.  See  generally  4  Standard 
Proc.  934. 

[a]  Waived  by  Delay. — Hatterman 
r.  Thompson,  83  111.  App.  217. 

56.  Nance  v.  Hicks,  1  Head  (Tenn.) 
624;  Uhles  v.  Nolen,  2  Coldw.  (Tenn.) 
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529;  Holt  V.  McCasky,  14  Tex.  229; 
Steinlein  v.  Dial,  10  Tex.  268;  Mowery 
V.  Lawson,  12  Tex.  31;  Beck  v.  Arkan- 
sas Motor  Co.  (Tex.  Civ.  App.),  180  S. 
W.  942;  Brown  v.  Sphor,  4  Wills.  Civ. 
Cas.  U32,  16  S.  W.  866;  Peck  v.  Reed, 
3  Wills.  Civ.  Cas.  (Tex.)  §265;  West- 
ern Union  Tel.  Co.  v.  Blanton,  3  Wills. 
Civ.  Cas.  (Tex.)  §347;  Park  Bros.  v. 
Sanger  Bros.,  3  Wills.  Civ.  Cas.  (Tex.) 
§196. 

57.  Chappell  v.  Jones,  8  Humph. 
(Tenn.)   107. 

58.  See  the  following: Ala. — Wash- 
ington V.  Parker,  60  Ala.  447.  Ga. 
Birdford  Supply  Co.  v.  Edwards,  16  Ga. 
App.  518,  85  S.  E.  687;  Humphries  v. 
Nalley,  14  Ga.  App.  804,  82  S.  E.  357; 
Ballard  v.  Daniel,  13  Ga.  App.  475,  79 

S.    E.    376;    Watson    v.   American    Nat,  J 
Bank,   13   Ga.  App.  599,   79  S.  E.   586;  fl 
Sirmans,  Morris  &  Co.  v.  Lewis  Zucker 
Importing  Co.,  9  Ga.  App.  789,  72  S.  E. 
190;  Jackson  v.  McCracken,  9  Ga.  App.  J 
668,  72  S.  E.  67;  Burruss-Manley  Co.  v.  M 
Lewis,    8    Ga.    App.    552,    70   S.    E.    27; 
Thrasher  r.  Town  of  Center,  8  Ga.  App. 
391,    69    S.    E.    36.      N.    C— Johnson    v. 
Grand  Fountain,  etc.  Order,   135  N.  C. 
385,     47     S.     E.     463.     Tex.— Beck     r. 
Arkansas  Motor  Co.    (Tex.   Civ.  App.), 
180  S.  W.  942.     Wis.— De  Laval  Separ- 
ator   Co.    V.    Hofberger,    161    Wis.    344, 
154  N.  W.  387. 

59.  Wingard  v.  Southern  Ry.  Co., 
109  Ga.  177,  34  S.  E.  275.  See  supra, 
IV,  C,  4,  g,  (II). 

60.  Mason  r.  Moore,  12  Ala.  578. 
Time   within   which   writ   should   is- 
sue, see  supra,  IV,  C,  4,  b. 
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quash  the  writ  because  petitioner  had  another  adequate  remedy."^ 
I'nilure  to  make  return  to  the  writ  is  not  generally  a  ground  for  dis- 
missal.''^ 

d.  Hearing  on  Motion.  —  The  court  may  consider  the  transcript 
brought  up  from  the  justice's  court  in  determining  the  motion  to  dis- 
miss/"'^ and  the  papers  of  the  justice  may  be  read  to  negative  the 
allegations  of  the  petition,*'*  but  counter-affidavits  controverting  the 
statements  in  the  petition  cannot  be  considered/'^  On  motion  to  quash 
or  dismiss  the  writ  of  certiorari  the  averments  thereof  are  admitted 
as  in  the  case  of  demurrer/*' 

e.  Judgment  and  Effect.  —  In  some  states,  upon  dismissal,  judg- 
ment should  be  rendered  in  accordance  with  the  justice's  judgment, 
with  interest/^  In  others  the  quashal  or  dismissal  of  the  writ  is 
equivalent  to  a  judgment  that  the  writ  should  never  have  been  granted 
and  revives  the  judgment  of  the  court  below/^ 

7.  Answer  or  Return  and  Proceedings  Relating  Thereto.  —  a. 
Necessity  and  General  Statement.^^  —  The  justice  on  receiving  the 
writ  must  return  a  certified  transcript  of  the  proceedings  and  judg- 
ment sought  to  be  reviewed ;  until  this  is  done  the  matter  is  not  prop- 
erly before  the  court  for  adjudication.''"    The  return  should  be  by  the 


61.  Morrissey  v.  Blasky,  22  N.  D. 
430,   134   N.   W.   319. 

[a]  Defect  in  Petition. — If  certior- 
ari is  awarded  upon  a  petition  which 
fails  to  state  facts  justifying  its  issu- 
ance, the  court  must  proceed  with  the 
trial  de  novo,  without  regarding  the 
defects  in  the  petition.  Wright  v.  Gray, 
20  Ala.  363,  following  Casey  r.  Briant, 
1  Stew.  &  P.'  (Ala.)  51.  Also  Guscott 
V.  Rodcn,  112   Ala.  632,  21   So.  313. 

Effect  of  other  remedy,  see  supra,  IV, 
C,  3,  b. 

62.  See  infra,  IV,  C,  7,  a. 

63.  Darby  v.  Davidson,  27  Tex.  432; 
Jones  r.  Nold,  22  Tex.  379;  Hearn  v. 
Foster,  21  Tex.  401;  Crawford  v.  Grain, 
19  Tex.  145. 

[a]  The  whole  proceeding  of  the 
justice  as  presented  in  the  ease  prop- 
erly brought  up  by  certiorari  should 
be  considered.  Edde  V.  Cowan,  1  Sneed 
(Tenn.)    290. 

64.  McCorkle  v.  Brooks,  6  Heisk. 
(Tenn.)    601. 

[a]  The  question  for  determination 
on  a  motion  to  dismiss  is:  are  the 
facts  stated  in  the  petition  negatived 
by  the  papers  brought  up  by  the  cer- 
tiorari, or  do  they  when  taken  to- 
gether, remove  the  grounds  upon  which 
the  case  made  in  the  petition  rests? 
If  so,  the  motion  should  be  granted. 
Edde  V.   Cowan,  1   Sneed   (Tenn.)    290. 


65.  Nance  v.  Hicks,  1  Head  (Tenn.) 
624. 

66.  Small  r.  Bischelberger,  7  Colo. 
563,  4  Pac.  1195;  Gould  v.  Sanders,  60 
Tex.  Civ.  App.  410,  127  S.  W.  899; 
Odom  V.  Carmona  (Tex.  Civ.  App.),  83 
S.  W.  1100;  Von  Koehring  v.  Schnei- 
der, 24  Tex.  Civ.  App.  469,  60  S.  W. 
277.     See  4  Standard  Proc.  933. 

67.  Lownes,  Orgill  &  Co.  r.  Hunter, 
2  Head  (Tenn.)  343;  Allen  v.  Wood,  1 
Head  (Tenn.)  438.  See  also  Jones  f. 
Williams,  2  Swan  (Tenn.)  105.  See 
Miller  v.  Holtz,  23  Tex.  138. 

68.  Standifer  v.  Bush,  8  Smed.  & 
M.  (Miss.^  383.  See  Miller  v.  Holtz, 
23    Tex.    138. 

[a]  Judgment  on  merits  should  not 
be  given  on  dismissal  of  certiorari. 
Ward  V.  McRimmond,  12  Tex.  314; 
Ahrens  v.  Giesecke,   9   Tex.  432. 

69.  See  generally  4  Standard  Proc. 
935,  et  seq. 

70.  Ala. — Perryman  r.  Burgster,  (! 
Port.  99,  should  be  returned  with  the 
writ.  Ark. — Dicus  r.  Bright,  23  Ark. 
107.  Del. — Crozier  t.  Wilson,  2  Har. 
203.  Ga.— Walker  v.  Eoyster  Guano 
Co.,  12  Ga.  App.  804,  78  S.  E.  478. 
Mich. — Monroe  r.  Heintzman.  46  Mich. 
12,  8  N.  W.  571.  Minn.— Payson  v. 
Everett,  12  Minn.  216.  N.  J.— See 
Voorheis  v.  Kerns,  3  N.  J.  L.  966; 
Anonymous,  2  N.  J.  L.  323.  N.  Y. 
Van  Patten   v.   Ouderkirk,  Colfm.   Cas. 

Vol.  XVIII 


378 


JUSTICES  OF  THE  PEACE 


justice,"  unless  the  justice  is  dead  or  out  of  the  state  ;'^  it  is  not 
sufficient  for  the  sheriff  to  return  the  writ  with  an  endorsement  that 
he  has  served  the  same,  as  in  the  case  of  a  summons."  The  record 
must  be  certified  to  and  sent  up  as  the  writ  finds  it.^*  The  answer 
should  not  be  written  or  dictated  by  either  of  the  parties  or  their 
attorneys."  It  is  sufficient  for  the  justice  on  certiorari  to  send  up 
the  original  papers,  in  lieu  of  certified  copies  of  the  same,  where  a 
duly  certified  transcript  of  the  proceedings  accompanies  them,''^  and 
no  formal  return  to  the  writ  is  required  in  some  states,  the  justice's 
only  duty  being  to  send  up  the  papers  and  proceedings." 

Failure  of  the  justice  to  make  a  return  in  statutory  time  does  not 
authorize  a  dismissal  of  the  proceedings  where  the  petitioner  himself 
is  not  guilty  of  laches.'^^  If  he  does  not  send  up  the  papers  as  ordered 
an  attachment  may  issue  against  him,^^ 

b.     Form  and  General  Requisites. ^'^  —  The  evidence  below  need  not  . 
be  returned,^^  unless  the  court  orders  the  justice  to  do  so.^^  The  return 


318,  2  Johns.  Cas.  108,  justice  must 
obey  writ  at  his  peril  and  make  return 
of  what  is  required  by  law.  Ohio. 
Means  v.  Stephenson,  Tapp.  283.  Pa. 
Teter  t;.  Cook,  2  Pa.  Co.  Ct.  171,  should 
be  returned  to  court  at  next  term  suc- 
ceeding issuance  of  writ.  Wis. — Witt 
f.  Henge,  58  Wis.  244,  16  N.  W.  609; 
Martin  v.  Beckwith,  4  Wis.  219  (jus- 
tice makes  return  of  testimony  from 
his  minutes  and  best  recollection) ;  Ce- 
cil r.  Barber,  3  Wis.  297. 

[a]  Presumption  is  that  return  is 
sufficient  where  nothing  appears  to  con- 
trary.   Payson  v.  Everett,  12  Minn.  216. 

[b]  Return  must  be  properly  certi- 
fied to  by  the  justice.  Southern  Ry. 
Co.  V.  Leggett,  117  Ga.  31,  43  S.  E. 
421. 

[c]  Where  three  different  tran- 
scripts of  record  are  sent  up  the  first 
will  be  taken  as  true.  Woodward  f. 
Porter,  2  N.  J.  L.  239. 

|dl  An  amplification  of  the  return 
■which  accompanies  the  return  proper, 
purporting  to  contain  minute  of  proofs 
offered  and  excluded,  duly  signed  if 
entitled  to  same  consideration  as  if  in- 
corporated in  the  return.  McDougall 
f.  Lamb,  113  Mich.  69,   71  N.  W.  458. 

71.  Foster  v.  Foster,  15  Ark.  399. 

72.  See  infra,  IV,  C,  9,  b,   (III). 

73.  Foster  r.  Foster,  15  Ark.  399. 
See  supra,  IV,  C,  5. 

74.  Bee  r.  Seaman,  36  W.  Va.  381, 
15  S.  E.   173. 

[a]  A  palpable  error  appearing  in 
record  may  be  cured  by  the  justice 
after  the  certinrnri  is  served  upon  him. 
Ridcrwav  f.  Fairholm,  3  N.  J.  L.  905. 

75.  Dnvis  r.  Rhodes,  112  Ga.  106,  37 
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S.  E.  169;   Proctor  v.  Rhodes,  112   Ga. 
110,  37  S.  E.  171. 

[a]  Recitals  of  fact  contained  in 
petition  for  certiorari  may  be  adopted 
by  the  justice  as  his  answer.  Davis 
r.  Rhodes,  112  Ga.  106,  37  S.  E.  169. 

[b]  Return  will  not  be  set  aside  be- 
cause attorney  for  one  party  wrote  it, 
if  he  acted  in  the  character  of  a  mere 
amanuensis  for  the  justice.  Philips  v. 
Caswell,  4  Cow.   (N.  Y.)   505. 

[c]  Exception  to  answer  is  th© 
remedy,  not  motion  to  dismiss,  where 
this  rule  is  violated.  Burruss-Manley 
Co.  f.  Lewis,  8  Ga.  App.  552,  70  S.  E. 
27. 

76.  Bell  V.  Killcrease,   11   Ala.   685. 
[a]     Original  Papers  Not  To  Be  Sent 

Up.— Barfield  v.  McCombs,  89  Ga.  799, 
15  S.  E.  666. 

77.  Gallimore  v.  Dazey,  12  111.  143. 

78.  Danenhower  r.  Lippincott,  73  N. 
J.  L.  486,  63  Atl.  868. 

Effect  of  failure  to  require  addition- 
al return,  see  infra,  IV,  C,  7,  d. 

79.  Gallimore  r.  Dazey,  12  111.   143, 

80.  Form  of  return,  see  9  Standard 
Proc.  256. 

81.  Mich. — Lake  Superior  Bldg.  Co. 
V.  Thompson,  32  Mich.  293.  N.  Y. 
Van  Patten  v.  Ouderkirk,  Colem.  Cas, 
118,  2  Johns.  Cas.  108.  Pa. — Managers, 
etc.  of  the  Poor  r.  Zinck,  1  Ashm.  64. 

[a]  Evidence  should  be  included  in 
the  return,  or  the  answer  should  adopt 
in  whole  or  in  part  the  statement  of 
such  evidence  contained  in  the  petition 
for  certiorari.  Southern  Ry.  Co.  v.  Leg- 
gett, 117  Ga.  31,  43  S.  E.  421;  Tyner 
V.  Leake,  117  Ga.  990,  44  S.  E.  812. 

82.  Dodge   v.   Coddington,   3   Johns. 
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sliould  include  or  recite  all  of  the  papers  filed  below, ^•''  show  that  a 
judgment  was  rendered  against  the  petitioner,^*  and  that  the  required 
bond  was  approved  and  accepted  by  the  justice.^^  If  the  return  be 
insufficient  or  defective  the  writ  will  not  be  dismissed,  but  the  remedy- 
is  filing  exceptions  and  requiring  amendment  or  further  return,®''  but 
if  this  is  not  done  in  due  time  the  writ  may  be  dismissed." 

c.  Exceptions  or  Traverse  to  Answer  or  Return.  —  If  the  return 
be  defective  the  adverse  party  may  file  a  traverse  or  exceptions  to 
it,*®  which  must  be  in  writing,  specifying  the  defects  complained  of.®^ 
But  in  the  absence  of  statute  so  requiring,  need  not  be  verified.**"  Ex- 
ceptions to  matters  not  essential  to  adjudication  of  errors  complained 
of  will  be  overruled  or  disregarded.®^ 

Notice  of  the  exceptions  must  be  given  to  the  adverse  party  before  a 
hearing  thereon.®^     Exceptions  will  not  be  heard  until    all    parties 


(N.  Y.)  146;  Schuyler  v.  Warner,  1 
Cow.  (N.  Y.)  59. 

[a]  He  should  at  least  return 
■whether  the  evidence  stated  in  the 
affidavit  on  which  the  certiorari  was 
procured,  was  or  was  not  given  ac- 
cording to  the  best  of  his  recollection 
and  belief.  Schuyler  v.  Warner,  1  Cow. 
(N.  Y.)  59. 

fb]  Notes  of  testimony  sent  up  by- 
justice  not  in  compliance  with  any  rule 
allowed  in  the  cause,  form  no  part  of 
the  record.  Lloyd  v.  Richman,  57  N.  J. 
L.  385,  30  Atl.  432. 

83.  Davis  v.  Parker,  3  Penne. 
(Del.)   29,  50  Atl.  212. 

[a]  But  certiorari  will  not  be  dis- 
missed for  failure  to  do  so,  where  the 
error  complained  of  can  be  determined 
without  reference  thereto.  Sing  Sisk 
f.  Anderson  Phosphate  &  Oil  Co.,  9  Ga. 
App.  483,  71  S.  E.  763. 

84.  Garrett  v.  Mcintosh,  116  Ga.  911, 
43  S.  E.  260. 

85.  Hester  r.  Keller,  74  Ga.  369. 

[a]  Bond  should  be  returned,  see 
Monroe  v.  Reynolds,  131  Mich.  259,  90 
N.   W.   1065. 

Requirements  as  to  bond,  see  supra, 
IV,  C,  4,  g. 

86.  Star  Glass  Co.  v.  Longley,  64  Ga. 
576;  Wells  r.  Flowers,  41  Ga.  327; 
Louisville  &  N.  R.  Co.  v.  Lovelady,  14 
Ga.  App.  305,  80  S.  E.  725. 

Exceptions,  see  infra,  IV,  C,  7,  c. 
Amendment  or  further    return,    see 
infra,  IV,  C,  7,  d. 

87.  Johnson  v.  Midcalf,  17  Ga.  App. 
446,  87  S.  E.  708;  Louisville  &  N.  R. 
Co.  f.  Loveladv,  14  Ga.  App.  305,  80 
S.  E.  725;  Toole  v.  Geer,  12  Ga.  App. 
409,  77  S.  E.  368;  Stephens  v.  Barnes, 
11  Ga.  App.  491,  75  S.  E.  827. 


Quashal  and  dismissal  generally,  set 

IV,  C,  6. 

88.  Del.— Westcoat  r.  Burbage,  1 
Marv.  297,  40  Atl.  1116;  Emory  v 
Columbia  Wagon  Co.,  6  Penne.  70,  63 
Atl.  874.  Ga.— Rumph  v.  Cleveland,  72 
Ga.  189;  Star  Glass  Co.  r.  Longley,  64 
Ga.  576;  Humphries  v.  Nalley,  14  Ga. 
App.  804,  82  S.  E.  357;  Toole  v.  Geer, 
12  Ga.  App.  409,  77  S.  E.  368;   Collins 

V.  City  of  Dalton,  12  Ga.  App.  119,  76 
S.  E.  1053.  Pa. — Dubosq  v.  Guardians 
of  the  Poor,  1  Bin.  415;  Snyder  v. 
Bauchman,  8  Serg.  &  R.  336,  must  be 
filed  in  required  time. 

[a]  Exceptions  must  be  filed  before 
the  case  is  caUed  in  its  order  for  a 
hearing.  Western  &  A.  R.  Co.  v.  Poe, 
112  Ga.  90,  37  S.  E.  119. 

[b]  Informalities  in  return  are 
waived  by  going  to  trial  without  ob- 
jection. McGrew  v.  Adams,  2  Stew. 
(Ala.)   502. 

89.  Rumph  v.  Cleveland,  72  Ga.  189; 
Humphries  r.  Nalley,  14  Ga.  App.  804, 
82  S.  E.  357. 

90.  Rumph  V.  Cleveland,  72  Ga.  189. 
[a]     May  be  verified  by  attorney  as 

well  as  by  party  himself.  Georgia,  P. 
&  A.  R.  Co.  V.  Sizer  &  Co.,  121  Ga.  801, 
49  S.  E.  737. 

»1.  Baird  v.  Smith,  124  Ga.  251,  52 
S.  E.  655  (not  error  to  overrule  ex- 
ceptions to  answer  where  evidence  al- 
leged in  such  exceptions  to  have  been 
omitted  was  immaterial);  Barfield  v. 
McCombs,  89  Ga.-  799,  15  S.  E.  666. 

92.  Western  &  S.  A.  R.  Co.  v.  Poe, 
112  Ga.  90,  37  S.  E.  119;  Rumph  v. 
Cleveland,  72  Ga.  189;  Humphries  v. 
Nalley,  14  Ga.  App.  804,  82  S.  E.  357. 
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have  been  cited  to  appear.-'^    Unless  relating  to  immaterial  matter  a 
traverse  to  the  return  must  be  disposed  of  before  hearing.^* 

d.  Amendment  and  Further  Eeturn.^^  —  Where  the  answer  or  re- 
turn of  the  justice  is  defective  the  court  on  application  may  order  a 
further  return  or  amendment  by  the  justice.^®  Or  upon  proper  show- 
ing by  affidavit  the  court  may  amend  the  return,^^  in  which  case  the 
affidavit  or  petition  on  which  the  writ  issued  and  the  return,  or  copies 
of  them,  must  be  produced  on  the  hearing  of  the  motion. ^^  The  jus- 
tice's return  cannot  be  amended  after  the  cause  has  been  heard  by 
the  court  issuing  the  certiorari.^"  The  justice  himself  cannot  alter 
the-  record  and  send  up  a  different  transcript.^  Failure  to  require  fur- 
ther return  may  be  ground  for  dismissal.^  J 

e.  Conclusiveness  of  Return  and  Record.  —  In  many  jurisdictions  " 
the  justice's  return  is  conclusive  of  the  matters  stated  therein,^  in 


93.  Westcoat  v.  Burbage,    1    Marv. 
(Del.)    297,  40  Atl.   1116. 

94.  Estes  V.  Palmour,  9  Ga.  App. 
343,  71  S.  E.  590. 

95.  See  4   Standard  Peoc.   940. 

96.  Ala. — Ferryman  v.  Burgster,  6 
Port.  99.  -Del.— St.  George's  Marsh 
Co.  V.  Jefferson,  3  Penne.  241,  50  Atl. 
58.  Mich.— Gordon  v.  Siblev,  59  Mich. 
250,  26  N.  W.  485;  Marquette  &  P. 
EoUing  Mill  Co.  f.  Morgan,  41  Mich. 
296,  1  N".  W.  1045.  Mo.— Hill  v.  Young, 
3  Mo.  337.  N.  J.— State  v.  Kirby,  5 
N.  J.  L.  835;  Farley  r.  Sergeant,  2 
N.  J.  L.  141.  N.  Y.— Palmer  v.  Peck, 
2  Cow.  461;  Butler  v.  Mclntyre,  2 
Johns.  182,  if  return  sufficient  applica- 
tion will  be  denied.  Wis. — Cecil  v.  Bar- 
ber, 3  Wis.  297. 

[a]  A  jurisdictional  fact,  however, 
cannot  be  so  supplied.  King  v.  Bates, 
80  Mich.  367,  45  N.  W.  147,  20  Am. 
St.  Pep.   518. 

[b]  On  affidavit  by  justice  of  im- 
position by  attorney,  the  justice  may 
amend  his  return.  Simpson  v.  Carter,  5 
Johns.    (N".   Y.)    350. 

[c]  Amount  of  costs  omitted  from 
return  may  be  certified  to  by  justice 
by  way  of  amended  return.  Acres  r. 
Hancock,  4  Iowa  568.  To  same  effect, 
Shepard  v.  Duke  (Tex.),  28  S.  W.  567. 

fd]  Party  obtaining  rule  on  justice 
to  amend  must  use  due  diligence  to 
obtain  the  return.  Dean  v.  "Wade,  5 
N.   J.   L.   719. 

97.  Cutler  v.  Gidney,  1  Cow.  (N.  Y.) 
571. 

98.  Huntington  v.  Goodwin,  2  Cow. 
(N.  Y.)  521;  Durando  v.  Moonev,  1 
Cow.   (N.  Y.)   588. 

99.  Wyatt  r.  Turner,  40  Ga.  36. 
Vol.  XVIII 


[a]  Clerical  errors  may  be  cor- 
rected, after  judgment.  Day  v.  Wilber, 
2  Caines   (N.  Y.)   134. 

1.  Searing  v.  Lum,  5  N.  J.  L.  683. 
See  also  supra,  IV,  C,  7,  a. 

[a]  Where  transcript  has  been  al- 
tered, the  remedy  is  a  rule  to  the  jus- 
tice requiring  him  to  produce  his  dock- 
et in  court  for  inspection.  Davenport 
V.  Mahon,  6  Kulp   (Pa.)   350. 

2.  See  supra,  IV,  C,  7,  b. 

3.  Ala.— Webb  &  Stagg  v.  McPher-i 
son  &  Co.,  142  Ala.  540,  38  So.  1009. 
Cal. — Los  Angeles  v.  Young,  118  Cal. 
295,  50  Pac.  534,  62  Am.  St.  Eep.  234. 
Del.— Betts  r.  Warren,  5  Har.  4  (can- 
not be  contradicted  as  to  matters  not 
essential  to  jurisdiction);  Eunvan 
Dickenson,  4  Har.  243.  Ga.— Unless] 
traversed.  Artope  r.  Macon  &  B.  Ey. 
Co.,  110  Ga.  346,  35  S.  E.  657;  Davis 
V.  Ehodes,  112  Ga.  106,  37  S.  E.  169; 
Humphries  v.  Nalley,  14  Ga.  App.  804, 
82  S.  E.  357;  Central  of  Georgia  E. 
Co.  f.  Duncan,  8  Ga.  App.  177,  68  S.  E. 
871.  La.— See  State  i\  Eilev,  43  La. 
Ann.  177,  8  So.  598.  Mich.— ^People  v. 
Grimm,  182  Mich.  643,  148  N.  W.  695; 
Scott  V.  Brown,  175  Mich.  447,  141  N. 
W.  857  (as  to  material  facts  stated 
therein);  Wetmore  v.  Dean,  139  Mich. 
627,  103  N.  W.  166;  Hinchman  v. 
Spaulding,  137  Mich.  655,  100  N.  W 
901  (return  being  responsive  and  cov- 
ering the  points  of  error  appearing  in 
affidavit  for  certiorari,  is  conclusive); 
Oakley  v.  Dunn,  63  Mich.  494,  30  N.  W. 
96;  Weaver  v.  Lammon,  62  Mich.  366, 
28  N.  W.  905:  Gallowav  v.  Corbitt,  52 
Mich.  460,  18  N.  W.  218.  See  also 
Nicolls  r.  Lawrence,  30  Mich.  395. 
N.   J.— Meirs   v.  Bussom,   57   N.   J,   L. 


JUSTICES  OF  THE  PEACE 


381 


other  states  this  is  not  the  nile.*  The  record  of  the  justice's  judf?- 
ment  cannot  be  impeached  by  contrary  statements  made  by  him  in  his 
return,^  or  by  affidavit.^ 

8.  Assignment  of  Errors.  —  In  some  states  after  the  return  is  made 
by  the  justice  it  has  been  required  that  the  petitioner  make  an  assign- 
ment of  the  errors  before  the  justice  on  which  he  intends  to  rely.^ 
Thus  in  North  Carolina  where  recordari  is  used  as  a  writ  of  false 
judgment,  upon  return  the  petitioner  must  assign  his  errors.* 

9.  Hearing  and  Proceedings  Thereon.^  —  a.  Amending  Pleading 
or  Process  Below.  —  On  certiorari  to  a  justice  of  the  peace  defects 
in  the  pleadings/"  or  process/^  cannot  be  cured  by  amendment,  though 
there  is  authority  to  the  contrary,^- 

b.  Mode  of  Kevietv.  —  (I.)  General  Statement.  —  In  some  states  on 
certiorari  the  court  should  inspect  the  proceedings  and  judgment  of 
the  justice,"  in  others  there  is  a  trial  de  novo  upon  the  merits  of 
the  case  without  regard  to  the  judgment  of  the  justice.^* 


383,  30  Atl.  433.  N.  Y.— People  ex  rel. 
Springsteen  v.  Powers,  19  Abb.  Pr.  99. 
See  also  Post  v.  Black,  5  Deuio  66. 
Pa.— Evans  v.  Brobst,  16  Pa.  Co.  Ct. 
550,  5  Pa.  Dist.  30;  Ritter  v.  Keller,  12 
Pa.  Co.  Ct.  239,  2  Pa.  Dist.  519;  Hag- 
gerty  v.  Wurzburger,  6  Kulp  416;  Saul 
v.  Geist,  1  Woodw.  Dec.  306.  Utah.— Mc- 
Millan V.  Durand,  38  Utah  274,  112 
Pac.  807. 

[a]  If  record  is  ambiguous,  equivo- 
cal or  inconclusive,  may  be  pieced  out 
by  showing  just  what  was  done  be- 
fore the  magistrate,  but  the  proof 
should  not  be  in  contradiction  of  the 
record.  Beyerly  v.  Hunger,  1  Woodw. 
Dec.  (Pa.)   354. 

[b]  Remedy  of  applicant  is  to  ap- 
ply for  a  further  return;  it  cannot  be 
corrected  by  affidavit  or  assignment  of 
errors.  People  ex  rel.  Springsteen  v. 
Powers,   19   Abb.  Pr.    (N.  Y.)    99. 

See  also  infra,  IV,  C,  9,  c,  (II). 

4.  Hickey  v.  Matthews,  43  Ark.  341. 
[a]     Prior   to   the    statute   rule    was 

different  in  Arkansas.  Dicus  v.  Bright, 
23  Ark.  107;  Hill  v.  Steel,  17  Ark. 
440. 

5.  "Weaver  v.  Lammon,  62  Mich.  366, 
28  N.  W.  905;  Cassidy  v.  Millerick,  52 
Wis.  379,  9  N.  W.  165. 

6.  Healy  v.  Kneeland,  48  Wis.  497, 
4  N.  W.  586,  affidavit  that  certain 
entries  appearing  in  docket  were  not 
made  by  the  justice,  could  not  be  con- 
sidered. 

7.  Williams  v.  Albany  Mayor's 
Court,  12  Wend.  (N.  Y.)  266.  See  also 
Tiffany    v.    Gilbert,    4    Barb.    (N.    T.) 


320;  Post  V.  Black,  5  Denio  (N.  Y.) 
66. 

Assignment  of  errors  generally,  see 
8  Standard  Proc.  513,  et  seq. 

Form  of  assignment  of  errors,  see  9 
Standard  Proc.  256. 

8.  Swain  v.  Smith,  65  N.  C.  211; 
Leatherwood  v.  Moody,  25  N.  C.  129. 

9.  On  certiorari  generally,  see  4 
Standard  Proc.  941,  et  seq. 

10.  Ritter  v.  Daniels,  47  Mich.  617, 
11  N.  W.  409. 

11.  Hildreth  v.  Reilly,  2  Kulp  (Pa.) 
270,  court  has  no  power  to  permit  con- 
stable to  amend  return  to   summons. 

12.  Evans  v.  Southern  Ry.  Co.,  74 
Miss.  230,  21  So.  15  (return  of  officer 
on  summons) ;  McClure-Mabie  Lumber 
Co.  V.  Brooks,  46  W.  Va,  732,  34  S.  E. 
921,  return  on  summons  issued  by  jus- 
tice. 

[a]  Under  Statute.  —  Hufstutler  v. 
Western  Union  Tel.  Co.  (Tex.  Civ. 
App.),  170  S.  W.  1053  (if  amended 
pleadings  do  not  set  up  new  cause  of 
action) ;  Brown  v.  Reed  (Tex.  Civ. 
App.),  62  S.  W.  73;  Harris  v.  Parker 
(Tex.  Civ.  App.),  46  S.  W.  844  ("that 
a  party  may,  in  the  appellate  court, 
amend  or  perfect  any  pleading  filed  and 
relied  on  in  the  justice's  court,  we 
have  no  doubt");  Bergstrom  f.  Bruns 
(Tex.  Civ.  App.),  24  S.  W.  1098. 

13.  Hill  V.  Steel,  17  Ark.  440;  Fos- 
ter V.  Foster,  15  Ark.  399;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Barnes,  35  Ark. 
95.  See  also  White  v.  Mandeville,  72 
Ga.  705. 

14.  Ala. — Ex  parte  Bogatskv  Bros 
&   Co.,  134   Ala.   384,   32   So.   72^7;    Gus- 
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(II.)  Parol  Evidence.  —  Where  there  is  no  trial  de  novo,  parol  evi- 
dence as  to  the  merits  of  the  cause  will  not  be  received/^  but  only  of 
what  occurred  before  the  justice,"  or  to  show  want  of  jurisdiction,^^ 
misconduct  or  fraud  by  the  justice,^^  or  facts  showing  disqualification 
of  the  justice  to  act  in  the  particular  cause. ^^ 

(III.)  Affidavits  and  Depositions.  —  Affidavits  and  depositions  may  be 
used  for  the  purpose  of  showing  matters  which  occurred  before  the 
justice,^"  if  not  inconsistent  with  his  certified  record,^^  and  depositions 
may  be  used  to  show  that  the  justice  had  no  jurisdiction  of  the  claim 
before  him,^^  or  that  the  justice  had  once  before  given  judgment  on 
the  same  cause  of  action. ^^  Transactions  taking  place  between  the 
parties,  or  one  of  them,  and  the  justice  out  of  court,  where  proper  to 
be  inquired  into,  may  be  proved  by  affidavits,^*     When  the  justice 


cott  r.  Eoden  &  Co.,  112  Ala.  632,  21 
So.  313;  Gofer  v.  Reinschmidt,  121  Ala 
•252,  25  So.  769;  Boyd  v.  Woodfin,  3 
Stew.  357;  Gavle  v.  Turner,  Minor  204; 
Weedon  v.  Clark,  94  Ala.  505,  10  So. 
307;  Hines  i\  Tribble,  4  Ala.  App.  237, 
57  So.  265.  But  see  Ferryman  f.  Burg 
ster,  6  Port.  99,  that  proceedings  in 
forcible  entry  and  detainer,  before  a 
justice,  and  others  of  a  similar  char- 
acter, when  removed  by  certiorari  are 
to  be  tried  upon  the  transcript  sent  up, 
not  by  a  reinvestigation  of  the  matters 
of  fact.  Colo. — Small  v.  Bischelberger, 
7  Colo.  563,  4  Pac.  1195,  there  are  two 
different  proceedings  by  certiorari:  One 
to  review  the  action  of  an  inferioi 
tribunal,  board  or  officer;  the  other  to 
secure  the  trial  de  novo  of  causes  pre 
viouslv  heard  bv  justices  of  the  peace. 
111.— Gallimore  "v.  Dazey,  12  111.  143. 
La. — State  v.  Koenig,  39  La.  Ann.  776, 

2  So.  559.  Tenn.— Boyers  v.  Webb,  1 
Lea  696.  Tex.— Perry  v.  Eohde,  20  Tex. 
729;  O'Brien  v.  Dunn,  5  Tex.  570. 

See  infra,  IV,  C,  10,  b. 

15.  Fisher  r.  Nyce,  60  Pa.  107;  Pool 
V.  Morgan,  10  "Watts  (Pa.)  53;  Curran 
f.  Atkinson,  1  Ashm.  (Pa.)  51;  Parkes 
V.  Diehm,  5  Pa.  Co.  Ct.  146. 

16.  Fisher  v.  Nyce,  60  Pa.  107; 
Knight  V.  Parry,  1  Ashm.  (Pa.)  221; 
Dumber  v.   Jones,   1   Ashm.    (Pa.)    215. 

Parol  evidence  to  contradict  return 

see  supra,  IV,  C,  7,  e. 

[a]  Proof  is  allowed  against  the 
record  of  a  fact  which  the  justice  is 
bound  to  enter  of  his  record  but  re 
fuses   so   to   do.     Calaway  v.  Calaway, 

3  Har.  (Del.)  84,  where  justice  refused 
to  enter  an  appearance  of  the  party  or 
that   cause   was   adjourned   to   another 


day  and  a  party  seeks  relief  from  a,' 
default  judgment  erroneously  entered 
against  him. 

17.  Johnson  v.  Green,  17  Pa.  Co.  Ct. 
Rep.  77;  Fronheiser  v.  Werner,  14  Pa. 
Co.  Ct.  522;  Light  v.  Ringler,  1  Pa. 
Co.  Ct.  156;  Commonwealth  v.  King, 
1  Chest.  Co.  Rep.  (Pa.)  203;  Knight 
V.  Parry,  1  Ashm.  (Pa.)  221;  Graham, 
Loder  &  Co.  v.  James,  13  W.  N.  C.  (Pa.) 
279. 

18.  Robinson  v.  Mhoon,  68  Miss.  712, 
9  So.  887;  Fronheiser  v.  Werner,  14 
Pa.  Co.  Ct.  522;  Parkes  v.  Diehm,  5 
Pa.  Co.  Ct.  146. 

19.  Spidle  V.  Robison,  2  Pa.  Co.  Ct. 
642,  disqualifying  relationship  may  be 
shown.  See  also  Johnson  v.  Green,  17 
Pa.  Co.  Ct.  77. 

As  to  disqualification  of  judges  gen- 
erally, see  16  Standard  Proc.  646,  et 
seq. 

20.  Stafford  v.  Mills,  57  N.  J.  L. 
570,  31  Atl.  1023;  Henley  v.  Potter,  3 
Pa.  Co.  Ct.  206,  refusal  to  hear  evi- 
dence offered  may  be  shown  by  deposi- 
tions. 

[a]  Depositions  and  not  affidavits 
should  be  used  to  bring  proper  matters 
before  the  court.  Jones  v.  Pettit,  4 
W.  N.  C.   (Pa.)   14. 

21.  See  swpra,  IV,  C,  9,  b,  (II). 

22.  Shefler  r.  Hess,  5  Pa.  Co.  Ct. 
145;  Rhoadsi  v.  Wesner,  1  Woodw.  Dec. 
(Pa.)  79;  Goodman  r.  Moyer,  1  Woodw. 
Dec.  (Pa.)  92;  Cummins  v.  Leopard,  4 
Kulp    (Pa.)   430. 

23.  Beynon  r.  Peterson,  7  Kulp  (Pa.) 
259,  justice  having  overruled  objec- 
tion on   this  ground. 

24.  Olcott  V.  Jenkins,  14  N.  J.  L. 
80. 
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dies,"  or  leaves  the  state, ^*'  before  making  the  return  the  court  may 
hear  the  case  on  affidavits, 

e.  Scope  of  Review. — (I.)  General  Statement,  — Questions  not 
raised  by  the  petition  or  other  application  for  the  writ  will  not  be 
considered,-^  unless,  it  has  been  held,  substantial  and  fatal  errors  ap- 
pear on  the  face  of  the  proceedings.^^  According  to  some  authorities 
only  those  acts  or  rulings  of  the  justice  to  which  objection  was  made 
below  will  bo  considered.-^  In  some  states  the  only  question  which 
the  court  will  consider  is  whether  the  justice  had  jurisdiction  of  the 
parties  and  subject-matter.^"  In  others  the  only  question  is  the  reg- 
ularity of  the  proceedings  as  shown  by  the  record,^'^ 

(II.)  As  Limited  by  Return.  —  In  a  number  of  states  the  reviewing 
court  will  consider  only  those  matters  appearing  in  the  justice's  re- 
turn,^^   though  as  heretofore  stated   parol   evidence,    affidavits    and 


25,  Seymour  v.  Webster,  1  Cow.  (N 
Y.)  168. 

26,  See  infra,  this  note, 

[a]  If  justice  has  moved  out  of  the 
state,  the  party  should  take  from  the 
docket  of  the  justice,  a  true  copy  of 
the  record,  annex  it  to  the  writ  of 
certiorari,  return  it  to  the  court,  and 
by  proper  and  competent  affidavits 
prove  that  it  is  a  copy  of  the  record. 
Ball   V.    Van    Houten,   4   N.    J.    L.    32. 

27,  Casey  v.  CTane  &  Co.,  122  Ga. 
318,  50  S.  E.  92;  Southern  R.  Co.  v. 
Eollins,  121  Ga.  436,  49  S.  E.  290; 
Wing  V.  Blocker,  115  Ga.  778,  42  S.  E. 
67;  Carter  v.  Garrett,  113  Ga.  1058,  39 
S,  E.  462;  Brown  v.  Alexander,  112 
Ga.  247,  37  S.  E.  368;  Fouche  v.  Mor- 
ris, 112  Ga.  143,  37  S.  E.  182;  Hargrove 
V.  Turner,  108  Ga.  580,  34  S.  E.  1; 
Dunn  V.  Patterson,  108  Ga.  763,  33 
S.  E.  51;  Richards  v.  Little,  88 
Ga.  176,  14  S.  E.  207;  Blood  v.  West- 
brook,  50  Mich.  443,  15  N.  W,  544. 

28,  Hunter  v.  Weidner,  1  Woodw. 
Dec.    (Pa.)    6. 

29,  Southern  Ry.  Co.  v.  Davis,  99 
Ga.  613,  25  S.  E.  880.  See  also  South- 
ern Ry.  Co.  V.  Rollins,  121  Ga.  436,  49 
S.  E.  290.  See  supra,  IV,  C,  3,  e, 
(IV). 

30,  Board  of  Health  v.  Cattell,  73 
N,  J.  L.  516,  64  Atl.  144;  Krueger  v. 
Cone,  106  Wis.  522,  81  N.  W.  984; 
Fulton  V.  State,  103  Wis.  238,  79  N.  W. 
234;  Varrell  v.  Church,  36  Wis.  318 
(cannot  consider  errors  of  the  justice); 
Frederick  v.  Clark,  5  Wis.  191. 

31,  Thomas  v.  Philadelphia  &  R.  R. 
Co.,  2  Woodw.  Dec.  (Pa.)  104;  Noel 
V.  Brown,  3  Pa,  Co.  Ct.  204. 


Conclusiveness  of  record  and  return, 

see  aupra,  IV,  C,  7,  e. 

32,  U.  S, — Overseers  of  Coventry  v. 
Cummings,  2  Dall.  114,  1  L.  ed.  312. 
Ala, — No  objection  to  jurisdiction  con- 
'  sidered  unless  it  appears  on  face  of 
proceedings  as  certified  by  justice, 
Bolin  V.  Sandlin,  124  Ala.  578,  27  So. 
464,  82  Am.  St.  Rep.  209.  Ark.— Dicus 
r.  Bright,  23  Ark.  107;  Miller  v.  Me- 
Cullough,  21  Ark.  426  (proceedings  of 
justice  to  be  quashed  or  affirmed  on  the 
return,  not  upon  admissions  of  parties 
in  higher  court);  Hill  v.  Steel,  17  Ark, 
440.  Ga.— Childs  v.  Moran,  114  Ga. 
320,  40  S.  E.  271.  If  answer 
of  justice  untraversed  only  thing  con- 
sidered on  hearing.  White  v.  Burnett, 
113  Ga.  151,  38  S.  E.  332;  Gartrell  f. 
liinn,  79  Ga.  700,  4  S.  E.  918;  Simpson 
r.  McBride,  78  Ga.  297;  Warren  v.  Wil- 
son, 63  Ga.  372.  Mich.— Forbes  Litho- 
graph Mfg.  Co.  V.  Winter,  107  Mich. 
116,  64  N.  W.  1053;  People  v.  Etter, 
72  Mich.  175,  40  N.  W.  241;  Hobson 
r.  People,  48  Mich,  27,  11  N,  W.  771. 
Minn.— Taylor  v.  Bissell,  1  Minn.  225; 
Gervais  v.  Powers,  1  Minn,  45.  N.  J. 
Custner  v.  Cretor,  3  N.  J.  L.  958;  Mar- 
tin V.  Steele,  3  N.  J.  L.  718.  Pa.— Misse- 
mer  v.  Trout,  17  Pa.  Co.  Ct.  317;  Moore 
r.  Messersmith,  12  Pa.  Co.  Ct.  575,  2 
Pa,  Dist,  483  (though  contradictory  to 
transcript  furnished  defendant  by  jus- 
tice before  the  writ  was  issued);  Cart- 
right  V.  Rooney,  1  Kulp  493.  Wis. 
Paulsen  r.  Ingersoll,  62  Wis.  312,  22 
N.  W.  477;  Smith  v.  Bahr,  62  Wis,  244, 
22  N.  W.  438. 

Conclusiveness  of  return  as  to  mat- 
ters stated  therein,  see  supra,  IV,  C, 
7,  e. 
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depositions  may  be  used  to  show  certain  matters  not  appearing  from 
the  record.''' 

(III.)  Technical  and  Harmless  Error.  —  Technical  defects  and  harm- 
less errors  in  the  proceedings  before  the  justice  will  not  be  reviewed.''^ 

(IV.)  Discretionary  Matters.  —  ^Tatters  addressed  to  the  discretion  of 
the  justice  will  not  be  reviewed  on  certiorari. ^^ 

(V.)  Sufficiency  of  Evidence.  —  The  general  rule  is  that  the  court  on 
certiorari  will  not  weigh  the  evidence  or  inquire  into  its  sufficiency.^*' 
If  the  error  assigned  is  the  total  lack  of  evidence  to  prove  a  material 
fact,  inquiry  will  be  made  to  see  if  there  was  any  such  evidence;  if 
there  was,  the  judgment  will  be  affirmed,"  while  if  there  was  an  entire 
absence  of  proof  of  a  material  fact  the  question  is  one  of  law  and  the 
judgment  will  be  reversed.'* 

d.  Presumptions  and  Burden  of  Proof.  —  On  certiorari  presump- 
tions against  the  judgment  will  not  be  indulged  in,^^  the  presump- 


33.  See  supra,  IV,  C,  9,  b,  (II)  and 
(III). 

34.  Ga.— Willims  v.  Mangum,  122 
Ga.  295,  50  S.  E.  110;  Macon,  D.  & 
S.  E.   Co.   V.   Currell,   114   Ga.   361,   40 

5  E.  238.  IMicli. — Carver  v.  Detroit  & 
S.  Plank-Road  Co.,  126  Mich.  458,  85 
N.  W.  1082;  Gray  r.  Wilcox,  56  Mich. 
58  22  N.  W.  109;  Grand  Trunk  Ey. 
Co'.  V.  Euss,  47  Mich.  500,  11  N.  W. 
289;  Hart  v.  Port  Huron,  46  Mich.  428, 
9  N.  W.  481;  Cheney  f.  Eussell,  44 
Mich.  620,  7  N.  W.  234;  Burnham  r. 
Van  Gelder,  34  Mich.  246;  Hinman  r. 
Eakins,  26  Mich.  80.  See  also  Williams 
V.  Wilkinson,  51  Mich.  155,  16  N.  W. 
319.  N.  Y. — Bowen  r.  Feme,  16  Johns. 
161.  Pa. — Noel  v.  Brown,  3  Pa.  Co. 
Ct.  204;  Brown  v.  Quinton,  2  Clark 
169,  3  Pa.  L.  J.  425.  Tex.— Huntsman 
V.  Jarvis,  17  Tex.  161.  Wis.— Hibbard 
V.  Bell,  3  Pin.  190,  3  Chand.  206. 

See  supra,  IV,  C,  3,  e,  (II). 

35.  Ga. — Stephens  v.  Loudermilk,  9 
Ga.  App.  608,  71  S.  E.  1004.  N.  C. 
State  V.  Swepson,  83  N.  C.  584.  Pa. 
O'Niel  r.  Whitecar,  1  Phila.  446;  Gal- 
ley r.  Davenport,  1  Ashm.  149;  Green- 
leaf  V.  Haberacker,  1  Woodw.  Dec. 
436. 

See  supra,  IV,  C,  3,  d,  (I). 

36.  Ga.— Willims  v.  Mangum,  122 
Ga.  295,  50  S.  E.  110;  Georgia  Southern 

6  F.  Ey.  Co.  V.  Giddens,  117  Ga.  799, 
45  S.  E.  67;  Ford  v.  Price  &  Lucas 
Cider  &  Vinegar  Co.,  116  Ga.  793,  43 
S.  E.  69;  Benton  f.  Hvnes,  100  Ga.  95, 
26  S.  E.  469;  Steele  f.'  Cochran,  88  Ga. 
296,  14  S.  E.  617;  Western  &  A.  E. 
Co.  V.  Pitts,  79  Ga.  532,  4  S.  E.  921; 
Mann  v.  Fonts,  18  Ga.  App.  528,  89 
S,    E.    1047;    Dixon    v.    Odum,    18    Ga. 
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App.  123,  88  S.  E.  912.  La.— State 
ex  rel.  Hoysett  r.  Patin,  47  La.  Ann. 
1533,  18  So.  507.  Mich.— Mero  v.  But- 
ton, 116  Mich.  680,  75  N.  W.  89;  Craw- 
ford V.  Byrnes,  112  Mich.  599,  71  N.  W. 
152;  Overpack  v.  Euggles,  27  Mich.  65; 
Hyde  v.  Nelson,  11  Mich.  353;  Berry 
V.  Lowe,  10  Mich.  9;  Cicotte  f.  Morse, 
8  Mich.  424;  Webber  v.  Hanke,  4  Mich. 
198.  Minn. — See  De  Eochebrune  v. 
Southeimer,  12  Minn.  78.  N.  Y. — Noyes 
V.  Hewitt,  18  Wend.  141.  Pa.— Mc- 
Manaman  v.  Klock,  9  Pa.  Co.  Ct.  302. 
S.  C— Morris  v.  Palmer,  44  S.  C.  462, 
22  S.  E.  726.  W.  Va.— Wilson  v.  West 
Virginia,  C.  &  P.  Ey.  Co.,  38  W.  Va. 
212,  18  S.  E.  577.  Wis.— Driscoll  v. 
Smith,  59  Wis.  38,  17  N.  W.  876;  Gal- 
lon r.  Sternberg,  38  Wis.  539;  Baizer 
r.  Lasch,  28  Wis.  268;  Persons'  Admrs, 
r.  Burdick,  6  Wis.  63;  Frederick  v. 
Clark,  5  Wis.   191. 

[a]  Credibility  of  witnesses  will  not 
be  considered.  Dixon  v.  Odum,  18  Ga. 
App.  123,  88  S.  E.  912. 

Setting  out  evidence  in  petition,  see 
supra,  IV,  C,  4,   (II),   (A). 

37.  Ga. — See  Hudgins  v.  Lampkin, 
118  Ga.  842,  45  S.  E.  679.  Mich.— Berry 
V.  Lowe,  10  Mich.  9.  N.  J.— See  Far- 
rand  V.  Gray,  3  N.  J.  L.  920.  Pa. 
Buckmyer  v.  Dnbbs,  5  Bin.  29. 

[a]  Presumption  is  that  justice  ren- 
dered judgment  after  due  proof  where 
record  shows  witnesses  were  sworn. 
Buckmyer  v.  Dubbs,  5  Bin.  (Pa.)  29. 

38.  Ga. — Howard  v.  Strickland,  54  Ga. 
112.  Mich.— Hyde  v.  Nelson,  11  Mich. 
353;  Berry  v.  Lowe,  10  Mich.  9.  N.  Y. 
Bort   V.   Smith,  5  Barb.   283. 

39.  Del, — Emory  v.  Columbia  Wagon 
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tion  bein;?  in  favor  of  the  regularity  of  the  proceedings  and  in  sup- 
I)ort  of  the  judgni'enl  below.*°  It  follows  that  generally  the  burden 
of  proof  is  on  the  plaintiff  in  certiorari  to  show  the  defects  or  errors 
of  which  he  complains.^^  But  the  court  will  not  presume  the  existence 
of  jurisdictional  facts  not  shown  in  the  return.*^ 

10.  Judgment  or  Determination.  —  a.  General  Statement.  —  The 
reviewing  court  should  either  afifirm,^^  modify,**  or  reverse  the  judg- 
ment as  the  right  of  the  matter  may  appear.*'     Execution  may  issue 


Co.,  6  Penne.  70,  63  Atl.  874;  Kinnikeu 
r.  Kinney,  4  Har.  313;  Millaway  v. 
Wilds,  4  Houst.  283,  court  will  not  pre- 
sume judgment  was  rendered  before 
hour  appointed  for  hearing  of  cause. 
Mich.— Sullivan  v.  Hall,  86  Mich.  7,  48 
N.  W.  646,  13  L.  R.  A.  556;  Marquette 
&  P.  Rolling  Mill  Co.  v.  Morgan,  41 
Mich.  296,  1  N.  W.  1045.  N.  J.— James 
/■  Dickson,  1  N.  J.  L.  257.  Pa.— Gibbs 
r.  Alborti,  4  Yeates  373;  Buckmyer  v. 
Dubbs,  5  Bin.  29.  Wis.— State  v.  Rob- 
erts, 87  Wis.  292,  58  N.  W.  409. 

40.  Ariz. — See  Parker  v.  Uchida,  14 
Ariz.  57,  125  Pae.  715.  Cal.— Fast  v. 
Young,  19  Cal.  App.  577,  126  Pac.  854. 
See  also  Green  r.  Rogers,  18  Cal.  App. 
572,  123  Pac.  974.  Ga.— Ludden  & 
Bates  S.  M.  House  v.  Hale,  13  Ga.  App. 
571,  79  S.  E.  495.  lU.— Hegenbaumer 
f.  Heekenkamp,  202  HI.  621,  67  N.  E. 
389.  Mich. — Beam  v.  Reynolds,  144 
Mich.  383,  108  N.  W.  83;  Brown  v. 
Knop,  137  Mich.  234,  100  N.  W.  466; 
Stoll  f.  Padley,  98  Mich.  13,  56  N.  W. 
1042;  Hatch  v.  Christmas,  68  Mich.  84, 
35  N.  W.  833;  Marquette  &  P.  Rolling 
Mill  Co.  V.  Morgan,  41  Mich.  296,  1 
N.  W.  1045.  N.  J.— Dallas  v.  Newell, 
65  N.  J.  L.  172,  46  Atl.  783;  Lloyd  v. 
Richman,  57  N.  J.  L.  385,  30  Atl.  432; 
Dodge  V.  Butler,  42  N.  J.  L.  370;  Hull 
r.  Martin,  12  N.  J.  L.  187;  McCauly 
r.  Barnes,  1  N.  J.  L.  52.  N.  Y.— Pros- 
scr  V.  Secor,  5  Barb.  607;  Warring  v. 
Loomis,  4  Barb.  484;  Stafford  v.  Wil- 
liams, 4  Denio  182;  Mclnstry  v.  Tan- 
ner, 9  Johns.  135  (presume  that  justice 
acted  under  a  regular  commission) ; 
Colib  r.  Curtiss,  8  Johns.  470;  Day  r. 
Wilber,  2  Gaines  134.  But  see  Van 
Doren  v.  Walker,  2  Gaines  373,  that 
if  it  appear  from  a  return  to  a  cer- 
tiorari that  the  jury  retired  and  noth- 
ing is  said  about  a  constable's  being 
sworn  to  attend  them,  it  is  a  fatal 
omission  that  cannot  be  supplied  by  in- 
tendment. Pa. — Evans  v.  Brobst,  16 
Pa.  Co.  Ct.  550,  5  Pa.  Dist.  Ct.  30; 
Brown  v.  Quinton,  2  Clark  169,  3  Pa. 


L.  J.  425.     Tex.— Peabody  v.  Buentillo, 

18  Tex.  313.  Wis.— Cassidy  v.  Miller- 
ick,  52  Wis.  379,  9  N.  W.  165;  Healy 
V.  Kneeland,  48  Wis.  497,  4  N.  W.  586; 
Baizer  v.  Lasch,  28  Wis.  268;  Martin 
f.  Beckwith,  4  Wis.  219. 

41.  Hull  V.  Martin,  12  N.  J.  L.  187; 
Ezell  V.  HoUoway,  2  Saxt.  (Tenn.)  15; 
McDowell  V.  Turney,  5  Sneed  (Tenn.) 
225.  But  see  Vansciver  v.  Bolton,  2 
Dall.  (U.  S.)  114,  1  L.  ed.  312. 

42.  Mich.— Wight  v.  Warner,  1 
Dougl.    384.      Mo. — McQuoid    v.    Lamb, 

19  Mo.  App.  153.  Nev. — Wong  Kee 
V.  Lillis,  37  Nev.  5,  138  Pac.  900. 

But  see  15  Standard  Proc.  434. 

43.  Ga. — Matthews  v.  Dawson,  75 
Ga.  889.  la.— See  Wright  v.  Phillips, 
2  G.  Gr.  191.  N.  Y.— Potter  v.  Smith, 
14  Johns.  444.  Pa. — Herrigas  v.  Mc- 
Gill,  1  Ashm.  152;  Kaniper  v.  Kreidler, 
9  Pa.  Co.  Ct.  91. 

[a]  On  affirmance  of  the  judgment 
of  the  justice,  the  court  should  enter 
an  order  of  affirmance,  and  not  dis- 
miss the  proceedings.  Fast  v.  Young, 
19  Cal.  App.  577,  126  Pae.  854. 

44.  See  the  following:  Ga. — Hirt  v. 
Linton,  59  Ga.  881.  Minn.— Walker  v. 
McDonald,  5  Minn.  455,  correcting  er- 
ror in  computation.  N.  J. — Hamilton 
V.  Adams,  3  N.  J.  L.  994.  N.  Y.— Staats 
t.  Hudson  River  R.  Co.,  39  Barb.  298. 
Pa. — Connors  r.  Wonder,  1  Pa.  Co.  Ct. 
577.  Wis.- Hurlbut  v.  Wilcox,  19  Wis. 
419,  judgment  reversed  as  to  costs,  af- 
firmed as  to  damages. 

45.  Del. — Boggs  v.  Arthurs,  2  Penne. 
401,  47  Atl.  623.  la.— Wilson  v.  Al- 
bright, 2  G.  Gr.  125.  Mich.— Alt  v. 
Lalone,  54  Mich.  302,  20  N.  W.  52; 
Pew  I'.  Yoare,  12  Mich.  16.  Minn. 
Snow  V.  Hardy,  3  Minn.  77.  N.  J. 
Paterson  &  R.  R.  Co.  v.  Ackerman,  24 
N.  J.  L.  535;  Addis  V.  Evans,  2  N.  J. 
L.  142.  N.  Y.— Richards  v.  Walton,  12 
Johns.  434;  Pease  r.  Alexander,  7 
Johns.  25;  Dodge  v.  Coddington,  3 
Johns.  146;  Nlcoll  v.  Dunlap,  2  Johns. 
(N.    Y.)    195;    Baldwin    v.    Delevau,    2 
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on  such  a  judgmonl,**'  and  restitution  may  properly  be  awarded.*^ 
But  in  gpneral  the  reviewins:  court  is  limited  by  the  jurisdiction  of 
the  justice  and  can  j^rant  no  relief  not  grantable  by  the  latter.*^ 

b.  Ucmanding  and  New  Trial.  —  In  some  states  the  error  will  be 
corrected  in  the  reviewing  court  and  a  final  judgment  rendered,  with- 
out remanding  the  cause  to  the  justice  court;*''  or  on  reversal,  a  new 
trial  is  had  before  the  reviewing  eourt.^°  In  others  the  cause  is  re- 
mianded  to  the  justice  court  for  a  new  trial.^^ 


Hill  125.  Ore. — Union  County  v.  Slo- 
cum,  16  Ore.  237,  17  Pac.  876.  Pa. 
Strause  &  Co.  v.  Scheurman,  13  Pa.  Co. 
Ct.  332;  Bloom  v.  Alexander,  5  Pa.  Co. 
Ct.  553;  Larue  v.  Hagarty,  5  Phila.  530; 
Eea  V.  Titman,  3  Pa.  Dist.  458.  Tex. 
Clav  V.  Clay,  7  Tex.  250.  Wash.— Mc- 
Eneaney  r.  Dart,  9  Wash.  682,  38  Pac. 
764.  W,  Va. — Morgan  v.  Ohio  Eiver 
R.  Co.,  39  W.  Va.  17,  19  S.  E.  588. 
Wis.— Combs  r.  Dunlap,  19  Wis.  591; 
Clark  V.   Wood,  2   Pin.   29. 

[a]  Where  the  only  ciuestion  pre- 
sented is  the  justice's  jurisdiction  the 
judgment  should  simply  be  either  af- 
firmed or  reversed.  Bandlow  v.  Thieme, 
53  Wis.  57,  9  N.  W.  920;  Healy  r. 
Kneeland,   48   Wis.   497,   4   N.   W.   586. 

46.  Hotchkiss  V.  Chevaillier,  12  Tex. 
224. 

47.  Ala. — See  Sullivan  v.  Robinson, 
39  Ala.  613.  Qa. — Peebles  v.  Morris,  77 
Ga.  536,  3  S.  E.  89.  Mich.— People  ex  rel. 
Willing  V.  Judges  of  Jackson  Circuit 
Court,  1  Dougl.  302.  Nev.- — Paul  r.  Arm- 
strong, 1  Nev.  82.  N.  J. — McChesney  r. 
Rogers,  8  N.  J.  L.  179  (where  a  proper 
entry  in  docket  shows  that  judgment 
has  been  paid  by  plaintiff  in  certiorari 
restitution  may  be  ordered  without  pre- 
vious notice,  if  it  does  not  so  appear 
it  must  on  motion  after  notice) ;  Anony- 
mous, 3  N.  J.  L.  900,  will  not  issue 
of  course,  but  must  be  on  motion,  after 
notice  to  the  adverse  party.  N.  Y. 
In  re  Shotwell,  10  Johns.  304. 

48.  Timmons  v.  Mathis,  9  Ga.  App. 
713,  72  S.  E.  279. 

49.  Mich. — Peterson  v.  Ringelberg, 
76  Mich.  107,  42  N.  W.  1080;  McDer- 
mid  V.  Redpath,  39  Mich.  372.  Pa. 
See  Atkinson  v.  Crossland,  4  Watts 
450.  Tex.— Hotchkiss  f.  Chevaillier,  12 
Tex.   224. 

[a]  Where  No  Issues  of  Fact  In- 
volved.—Hewett  V.  Robertson,  124  Ga. 
920,  53  S.  E.  456;  Bass  Dry  Goods  Co. 
V.  Electric  Storage  Batterv  Co.,  123  Ga. 
640,  51  S.  E.  579;  Grimslev  v.  Alex- 
ander, 106  Ga.  165,  32  S.  E.'24;  Green- 
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wood  V.  Boyd  &  Baxter  Furn.  Factory, 
86  Ga.  582,  13  S.  E.  128;  Bush  v. 
Rawlins,  80  Ga.  583,  5  S.  E.  761;  Hal- 
lett  V.  Blain,  56  Ga.  525;  Walton  v. 
Shakespear,  18  Ga.  App.  140,  88  S.  E. 
906;  Sims  v.  Thomas,  18  Ga.  App.  212, 
89  S.  E.  163. 

[b]  When  case  involves  both  law 
and  fact  and  there  is  no  dispute  as  to 
the  facts,  the  court  in  its  discretion 
may  make  a  final  disposition  of  the 
case  or  may  remand  it  for  a  new  trial. 
Rome  R.  Co.  v.  Ransom,  78  Ga.  705,  3 
S.  E.  626. 

50.  Ind. — Searl  v.  Richey,  5  Ind. 
199;  Clark  v.  Dunlap,  2  Ind.  551;  Bray- 
ton  V.  Freese,  1  Ind.  121,  1  Smith  35. 
N,  H.— Rigney  v.  Hutchins,  9  N.  H. 
257.  N.  C— Moore  v.  Austin,  85  N.  C. 
179.  See  Leatherwood  v.  Moody,  25 
N.  C.  129.  Pa.— Welker  v.  Welker,  3 
Pen.  &  W.  21.  W.  Va.— Arnold  v. 
Lewis  County  Ct.,  38  W.  Va.  142,  18 
S.  E.  476;  Bee  v.  Seaman,  36  W.  Va. 
381,  15  S.  E.  173;  Natural  Gas  Co.  v. 
Healy,  33  W.  Va.  102,  10  S.  E.  56. 

See  supra,  IV,  C,  9,  b,   (I). 

51.  la.— See  Davis  v.  Curtis,  2  G.  Gr. 
575.  N,  J. — See  Meirs  v.  Bussom,  57 
N.  J.  L.  383,  30  Atl.  433;  Drake  v. 
Berry,  42  N.  J.  L.  60.  Tenn.— See 
Thompson  v.  McMillan,  89  Tenn.  110, 
14  S.  W.  439. 

[a]  Where  verdict  for  plaintiff  was 
contrary  to  evidence,  ease  should  be  re- 
manded with  direction  that  if  evidence 
be  same  on  new  trial  judgment  for  de- 
fendant should  be  given.  Moore  v. 
Southern  Exp.  Co.,  9  Ga.  App.  487,  71 
S.  E.  762;  Baker  v.  Kendrick,  9  Ga. 
App.   382,   71    S.   E.   498. 

[b]  Where  There  Are  Issues  of 
Fact  Involved. — Patterson  v.  Central  of 
Georgia  R.  Co.,  117  Ga.  827,  45  S.  E. 
250;  Pinkston  r.  White,  102  Ga. 
561,  27  S.  E.  665;  Mathis  r.  Bagwell, 
101  Ga.  167,  28  S.  E.  638;  Tison  t\ 
Savannah,  F.  &  W.  Rv.  Co.,  97  Ga. 
366,  24  S.  E.  456;  Hall  r.  Carlisle,  92 
Ga.  318,  18  S.  E.  293;  Barfield  v.  Mc- 
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e.  Procedendo.  —  Tn  a  proper  case  the  reviewing  court  will  issue 
a  writ  of  procedendo. ^- 

d.  Costs  and  Damages.  —  If  the  correction  might  have  been  made 
upon  motion  in  the  lower  court  on  certiorari  the  appellate  court  will 
make  the  correction  at  the  cost  of  the  appcllant.^^  But  generally  the 
defendant  in  certiorari  is  liable  for  costs  where  the  plaintiff  pre- 
vails,^* and,  in  some  states,  a  certain  per  centum  of  the  amount  sued 
f(ir  as  damages.^^ 

V.  PROCEEDINGS  AGAINST  JUSTICES  OF  PEACE.  — A. 
Actions  Generally.  —  1.  Nature  of  Action.  —  An  action  against  a 
justice  of  the  peace  cannot  be  maintained,  as  a  general  rule,  for  an 
injury  resulting  from  a  judicial  act  or  proceeding  within  his  juris- 
diction.**'   But  an  action  may  be  maintained  against  him'  when  he  acts 


Combs,  89  Ga.  799,  15  S.  E.  666;  Geor- 
gia R.  Co.  V.  Bird,  76  Ga.  13;  Sapp  r. 
Adams,  65  Ga.  600;  Smith  v.  Wade, 
65  Ga.  753  (where  certiorari  taken 
from  order  erroneously  dismissing  a 
cause) ;  Hazzard  v.  City  of  Savannah, 
10  Ga.  App.  191,  73  S.  E.  28. 

52.  U.  S.— Blagden  v.  Broadrup,  30 
Fed.  Cas.  No.  18,238,  2  Hayw. 
&  H.  278.  Ala.— Derrett  v.  Alex- 
ander, 25  Ala.  265.  Miss. — McGilvry 
V.  Jackson,  4  How.  245.  Term. — See 
Mallett  V.  Hutchinson,  1  Head  558;  Kin- 
caid   I'.  Morris,   10  Yerg.  252. 

[a]  A  procedendo  is  a  writ  from  a 
higher  to  a  lower  court,  directing  that 
the  case  be  proceeded  with.  It  does 
not  undertake  to  say  what  the  decision 
shall  be,  but  merely  that  there  shall 
be  one.  3  Bl.  Com.  109;  Exchange 
Mutual  Life  Ins.  Co.  v.  Warsaw-Wilkin- 
son Co.,  185  Ted.  487,  107  C.  C.  A.  587; 
Yates  V.  People,  6  Johns.  (N.  Y.)  337; 
2  Cromp.  Pr.  433. 

Procedendo,  form  of  on  certiorari, 
see  9  Standard  Proc.  257. 

53.  Gould  V.  Meyer,  36  Ala.  565. 
Costs     in     general,     see     the     title 

"Costs." 

Costs  in  certiorari  proceedings  gen- 
erally, see  4  Standard  Proc.  950. 

54.  Del.— Spear  v.  Hill,  2  Marv.  150, 
42  Atl.  424.  Mich.— McLean  v.  Isbell, 
44  Mich.  129,  6  N.  W.  210;  Dodge  v. 
Corbin,  2  Mich.  N.  P.  140.  Minn. 
Baker  v.  United  States,  1  Minn.  207. 
Tenn. — Lownes  v.  Hunter,  2  Head  343. 
Tex.— Lane  r.  Brander,  19  Tex.  160; 
Norton    v.    Walker,    19    Tex.    192. 

[a]  In  Alabama,  when  on  a  cer- 
tiorari from  a  justice  of  the  peace  to 
the  circuit  court,  the  plaintiffs  insist 
upon  a  waiver  judgment  to  which  they 
are    not    entitled,    they    will    be    taxed 


with  the  costs  in  the  circuit  court. 
Guscott  V.  Roden,  112  Ala.  632,  21  So. 
313. 

55.  Ala. — Hudnall  v.  McCarta,  Minor, 
402,  damages  not  allowed  under  the 
statute  there  involved.  Tenn. — Lownes 
V.  Hunter,  2  Head  343.  Tex. — Lane  v. 
Brander,  19  Tex.  160;  Norton  v.  Walk- 
er, 19   Tex.  192. 

56.  U.  S.— Cooke  v.  Bangs,  31  Fed. 
640.  Ala. — Lester  v.  Governor,  12  Ala. 
624;  Duffin  r.  Summerville,  9  Ala.  App. 
573,  63  So.  816.  Conn.— Prince  v.  Thom- 
as, 11  Conn.  472;  Holcomb  v.  Cornish, 
8  Conn.  375;  Ambler  v.  Church,  1  Root 
211.  Del. — Bailey  v.  Wiggins,  5  Harr. 
462,  60  Am.  Dec.  650.  D.  C— Holtzman 
V.  Robinson,  2  MacArthur  520.  Ga. 
Hitch  V.  Lambright,  66  Ga.  228.  HI. 
Lancaster  v.  Lane,  19  111.  242;  Lund 
V.  Hennessey,  67  111.  App.  233.  Ind. 
Kress  v.  State,  65  Ind.  106;  State  v. 
Childs,  58  Ind.  App.  247,  105  N.  E. 
580.  la.— Heath  v.  Half  hill,  106  Iowa 
131,  76  N.  W.  522.  Kan.— Sorensen  v. 
Wellman,  69  Kan.  637,  77  Pac.  536.  Ky. 
Clark  V.  Hampton,  163  Ky.  698,  174 
S.  W.  490;  Bullitt  v.  Clement,  16  B. 
Mon.  193.  La.— Buquet  v.  Watkins,  1 
La.  131.  Me. — Bragdon  v.  Somerby,  55 
Me.  92.  Md.— Deal  v.  Harris,  8  Md. 
40,  63  Am.  Dec.  686.  Mass.— White  f. 
Morse,  139  Mass.  162,  29  N.  E.  539; 
Pratt  V.  Gardner,  2  Cush.  63,  48  Am. 
Dec.  652.  Mich. — Curnow  v.  Kessler, 
110  Mich.  10,  67  N.  W.  982.  Minn. 
Murray  v.  Mills,  56  Minn.  75,  57  N.  W. 
324.  Mo. — Stone  v.  Graves,  8  Mo.  148, 
40  Am.  Dec.  131.  Neb.— Lee  v.  Brown, 
99  Neb.  661,  157  N.  W.  633;  Kelsey 
V.  Klabunde,  54  Neb.  760,  74  N.  W. 
1099.  N.  H.— Jordan  v.  Hanson,  49  N. 
H.  199,  6  Am.  Rep.  508.  N.  J.— Loftus 
V.  Fraz,  43  N.  J.  L.  667.    N.  Y.— Austin 
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entirely  without  jnrisdietion,*^  or  when  his  illegal  or  negligent  act  is 
of  a  ministerial  character/'*'  or  when  he  acts  corruptly  or  maliciously,^^ 
although  as  to  the  last  proposition  there  are  numerous  authorities  to 


V.  Vrooraan,  128  N.  Y.  229,  28  N.  E. 
477,  14  L.  E.  A.  138.  N.  C— Cunning- 
ham V.  Dillard,  20  N.  C.  485.  Pa.— Ken- 
nedy V.  Barnett,  64  Pa.  141.  R.  I. 
Alexander  r.  Card,  3  E.  I.  145.  S.  C. 
Abrams  r.  Carlisle,  18  S.  C.  242.  S.  D. 
Smith  v.  Jones,  16  S.  D.  337,  92  N.  W. 
1084.  Tex.— Bumpus  v.  Fisher,  21  Tex. 
561.  Vt. — Banister  v.  "Wakeman,  64  Vt. 
203,  23  Atl.  585,  15  L.  E.  A.  201.  Va. 
Johnston  v.  Moorman,  80  Va.  131.  Wis. 
Keeler  v.  Woodward,  3  Finn.  306,  4 
Chand.  34.  Eng. — Linford  v.  Fitzroy, 
13  Q.  B.  240,  13  Jur.  303,  18  L.  J. 
M.  C.  108,  3  New.  Sess.  Cas.  438,  66 
E.  C.  L.  240,  116  Eng.  Eeprint  1255. 
Can. — Sewell  v.  Olive,  9  New  Bruns. 
394. 

57.  Ala. — McLendon  v.  American  F. 
L.  Mortg.  Co.,  119  Ala.  518,  24  So. 
721;  Duffin  V.  Summerville,  9  Ala.  App. 
573,  63  So.  816.  Alaska.— Mitchell  v. 
Galen,  1  Alaska  339.  Cal.— Inos  v. 
Winspear,  18  Cal.  397.  Conn.— Tracy 
r.  Williams,  4  Conn.  107,  10  Am.  Dec. 
102.  D.  C. — Holtzman  v.  Eobinson,  2 
McArthur  520.  Ga. — Durden  v.  Belt, 
61  Ga.  545.  Ind.— Dawson  v.  Wells,  3 
Ind.  398;  Barkeloo  r.  Eandall,  4  Blackf. 
476,  32  Am.  Dec.  48.  Kan. — Hannura 
V.  Norris,  21  Kan.  114;  Smith  v.  Cas- 
ner,  2  Kan.  App.  591,  44  Pac.  752.  Ky. 
Eevill  V.  Pettit,  3  Mete.  314.  Iia. 
Estopinal  v.  Peyroux,  37  La.  Ann.  477. 
Me.— Call  V.  Pike,  66  Me.  350.  Mass. 
Knowles  v.  Davis,  2  Allen  61.  Mich. 
Clark  V.  Holmes,  1  Dougl.  390.  Miss. 
Lizana  v.  State,  109  Miss.  464,  69  So. 
292  Mo.— Patzack  v.  Von  Gerichten,  10 
Mo.  App.  424.  Neb. — Head  v.  Levy,  52 
Neb.  456,  72  N.  W.  583.  N.  H.— Eus- 
sell  r.  Perry,  14  N.  H.  152.  N,  Y. 
Handshaw  v.  Arthur,  89  Hun  179,  34 
N.  Y.  Supp.  1034,  68  N.  Y.  St.  847. 
N.  C— Morgan  v.  Allen,  27  N.  C.  156. 
Ohio.— Truesdell  v.  Combs,  33  Ohio  St. 
186.  Pa. — Eoss  r.  Hudson,  6  Pa.  Super. 
552.  R.  I.— Brown  v.  Carroll,  16  E.  I. 
604,  18  Atl.  283.    S.  C— Miller  v.  Grice, 

2  Eich.  L.  27,  44  Am.  Dec.  271.  Tex. 
McVea  v.  Walker,  11  Tex.  Civ.  App. 
46,  31  S.  W.  839.    Wis.— Selby  v.  Platts, 

3  Pinn.  170,  3  Chand.  183.  Eng.— Mitch- 
ell V.  Foster,  12  Ad.  &  El.  472,  40 
E.    C.    L.   238,    113    Eng.    Eeprint    891. 
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Can.— Gray  v.  McCarty,  22  U.  C.  Q.  B. 

568. 

[a]  Action  for  Damages.  —  One 
against  whom  a  void  judgment  is  en- 
tered is  not  bound  to  move  that  it  be 
set  aside,  or  to  appeal,  but  may  re- 
sort to  an  action  of  damages  for  any 
injury  flowing  therefrom.  Stacks  v. 
Simmons  (Tex.  Civ.  App.),  58  S.  W. 
958;  McVea  v.  Walker,  11  Tex.  Civ. 
App.  46,  31  S.  W.  839.  But  see  Acker- 
son  V.  Semple,  163  Ky.  395,  173  S.  W. 
1153. 

58.  U.  S. — Johnson  v.  Tompkins, 
Baldw.  571,  13  Fed.  Cas.  No.  7,416. 
Ala. — Olmstead  v.  Brewer,  91  Ala.  124, 
8  So.  345;  Duffin  v.  Summerville,  9  Ala. 
App.  573,  63  So.  816.  Alaska.— Mitchell 
r.  Galen,  1  Alaska  339.  Cal. — Inos  v. 
Winspear,  18  Cal.  397.  Conn. — Allen  v. 
Gray,  11  Conn.  95.  Del. — Legates  v. 
Lingo,  8  Houst.  154,  32  Atl.  80.  Ga. 
Barrett  v.  Pulliam,  77  Ga.  552.  111. 
Harlow  v.  Birger,  30  111.  425.  Ind. 
Murray  v.  Buchanan,  7  Blackf.  549.  la. 
Home  r.  Pudil,  88  Iowa  533,  55  N.  W. 
485;  Gowing  v.  Gowgill,  12  Iowa  495. 
Ky.— Kennedy  v.  Terrill,  Hard.  490.  La. 
Terrail  v.  Tinnev,  20  La.  Ann.  444. 
Me.— Tyler  v.  Alford,  38  Me.  530.  Md. 
State  V.  Carrick,  70  Md.  586,  17  Atl. 
559,  14  Am.  St.  Eep.  387.  Mass.— Noxon 
V.  Hill,  2  Allen  215.  Mich.— Guenther 
V.  Whiteacre,  24  Mich.  504.  Neb. 
Courier  Pr.  &  Pub.  Co.  V.  Leese,  65 
Neb.  581,  91  N.  W.  357.  N.  J.— Neigh- 
bour V.  Trimmer,  16  N.  J.  L.  58.  N.  Y. 
Evarts  r.  Kiehl,  102  N.  Y.  296,  6  N.  E. 
592.  N.  C— Davis  v.  Lanier,  47  N.  C. 
307.  Ohio.— Shaw  v.  Bauman,  34  Ohio 
St.  25.  Pa.— Com.  v.  Ziegler,  4  Pa. 
Dist.  772.  S.  C— Kelly  v.  Eembert, 
Harp.  65,  18  Am.  Dec.  643.  Tex. 
Stacks  V.  Simmons  (Tei.  Civ.  App.), 
58  S.  W.  958.  Vt.— Banister  v.  Wake- 
man,  64  Vt.  203,  23  Atl.  585,  15  L.  E. 
A.  201.  Eng.— Morgan  r.  Hughes,  2  T. 
E.  225,  100  Eng.  Eeprint  123.  Can. 
Eeid  V.  Maybee,  31   U.  C.  C.  P.  384. 

59,  Conn. — Ambler  v.  Church,  1 
Eoot  211.  111.— Eeddish  v.  Shaw,  111 
111.  App.  337.  la. — Howe  v.  Mason,  14 
Iowa  510.  Md. — Knell  v.  Briscoe,  49 
Md.  414.  Pa. — Kennedy  v.  Barnett,  64 
Pa.  141.  S.  C— McCa'll  t:  Cohen,  16 
S.  C.  445,  42   Am.  Eep.  641;  Peake  v. 
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the  contrary.^"  In  those  states  where  the  common-law  forms  of  action 
are  still  in  use,  assumpsit  is  a  proper  remedy  for  taking  illegal  fees,"^ 
case  for  misfeasance,''^  and  trespass  for  false  imprisonment,'^"'*  or 
wrongful  attachment."*  In  some  jurisdictions  he  may  be  proceeded 
against  summarily  by  motion/* 

2.  Conditions  Precedent.  —  It  is  sometimes  required  that  a  notice 
or  demand  be  served  upon  the  justice,  usually  one  month  prior  to  the 
commencement  of  an  action,  before  he  may  be  sued  for  anything  done 
by  him  on  the  execution  of  his  office.*^"  But  this  rule  does  not  apply 
when  he  is  proceeded  against  summarily  in  a  higher  court,^^  or  if  the 


Cantey,  3  McCord.  107.  Eng.— Leary 
V.  Patrick,  15  Q.  B.  266,  14  Jur.  932, 
19  L.  J.  M.  C.  211,  4  New  Sess.  Cas. 
258,  69  E.  C.  L.  266,  117  Eng.  Reprint 
459;  Haylock  v.  Sparke,  1  El.  &  Bl. 
471,  17  Jur.  731,  22  L.  J.  M.  C.  67, 
72  E.  C.  L.  471,  118  Eng.  Reprint  512. 
Can. — Conroy  v.  McKenney,  11  U.  C. 
Q.  B.  439. 

60.  U.  S.— Cooke  v.  Bangs,  31  Fed. 
640.  Ala. — Lacey  v.  Hendricks,  164  Ala. 
280,  51  So.  157,  137  Am.  St.  Rep.  45; 
Crostliwait  v.  Pitts,  139  Ala.  421,  36 
So.  83;  Coleman  v.  Roberts,  113  Ala. 
323,  21  So.  449,  59  Am.  St.  Rep.  Ill, 
36  L.  R.  A.  84;  Irion  f.  Lev/is,  56  Ala. 
190.  See  Lester  v.  Governor,  12  Ala. 
624.  Del. — Legates  v.  Lingo,  8  Houst. 
154,  32  Atl.  80.  Ky.— McBurnie  v.  Sul- 
livan, 152  Ky.  686,  153  S.  W.  945,  44 
L.  R.  A.  (N.  S.)  186.  Mich.— Curnow 
V.  Kesslcr,  110  Mich.  10,  67  N.  W.  982. 
Mo. — Pike  V.  Megoun,  44  Mo.  491; 
Lenox  r.  Grant,  8  Mo.  254;  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  131. 
N.  J.— Taylor  v.  Doremus,  16  N.  J.  L. 
473.  See  Neighbour  r.  Trimmer,  16  N. 
J.  L.  58.  N.  Y. — Cunningham  v.  Buck- 
lin,  8  Cow.  178,  18  Am.  Dec.  432. 
N.  C— Cunningham  v.  Dillard,  20  N.  C. 
485. 

61.  Dane  v.  Holmes,  41  Mich.  661, 
3  N.  W.   169. 

62.  Cunningham  v.  Dillard,  20  N.  C. 
351. 

63.  TJ.  S. — .Johnson  r.  Tompkins,  1 
Baldw.  571,  13  Fed.  Cas.  No.  7,416. 
Mass.— Clarke  v.  May,  2  Gray  410,  61 
Am.  Dec.  470.  Pa. — Magnussen  v. 
Shortt,  200  Pa.  257,  49  Atl.  783. 

See  generally  8  Standard  Proc.  957, 
959. 

64.  Vosburgh  r.  Welch,  11  Johns. 
(N.  Y.)  175;  Muse  v.  Vidal,  6  Munf. 
(20  Va.)  27,  trespass,  not  case,  for 
wrongful  issue  of  a  writ  of  attach- 
ment. 


[a]  "A  justice  of  the  peace  who 
issues  process  without  having  jurisdic- 
tion of  the  person  of  the  defendant, 
or  without  having  jurisdiction  of  the 
subject-matter  of  the  controversy,  may 
be  sued  in  trespass,  if  such  process  was 
an  injury  to  persons  or  property." 
Holtzman  v.  Robinson,  2  McArthur 
(D.  C.)   520. 

65.  Ala.— Camp  v.  Hatter,  11  Ala. 
151.  Ga. — Barrett  v.  Pulliam,  77  Ga. 
552.  Ky.— Bristow  v.  Sullivan,  6  B. 
Mon.  143. 

[a]  Formerly  the  justice  might  be 
firoceeded  against  by  attachment,  but 
upon  his  denial  of  the  charge  of  non- 
feasance or  misfeasance  upon  oath  the 
injured  party  was  remitted  to  his  ac- 
tion at  law  or  criminal  prosecution. 
King    V.    Reading,    5    Har.    (Del.)    399. 

66.  Ga. — Cochran  v.  Jackson,  135  Ga. 
375,  69  S.  E.  539;  Collins  v.  Granniss, 
67  Ga.  716;  Warthen  v.  May,  1  Ga. 
602.  Ind.— Parker  v.  State,  8  Blackf. 
292.  Minn.— State  v.  Coon,  14  Minn. 
456.  Pa.— Magnussen  v.  Shortt,  200  Pa. 
257,  49  Atl.  783;  Wise  v.  Wills,  2  Rawle 
208;    Mitchell   i:    Cowgill,    4   Biun.    20. 

[a]  Maryland. — ' '  Notice,  required  by 
statute,  24  Geo.  2,  ch.  44,  is  not  in 
force  in  this  state."  Day  v.  Day,  4 
Md.   262. 

[b]  When  the  action  is  against  a 
deceased  justice's  legal  representative, 
demand  is  unnecessary.  U.  S.  Fidelity 
&  Guar.  Co.  r.  Adams  County,  105  Miss. 
675,  63   So.   192. 

[c]  After  Expiration  of  Term  of 
Offtce. — It  is  not  necessary  that  the 
demand  be  made  while  the  justice  re- 
mains in  office.  Parker  v.  State,  8 
Blackf.    (Ind.)    292. 

fd]  Two  or  more  claims  may  be  in- 
cluded in  the  same  notice.  Bartolett 
V.  Aehey,  38  Pa.  273. 

67.  Christopher  v.  Nixon,  134  Ga.  7, 
67  S.   E.  406. 
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act  done  hy  him  was  not  in  the  oxc-ciition  of  his  office,^^  or  if  he  has 
ahseonded/'"  The  notice  need  not  possess  the  technicality  of  a  dechira- 
tion,  provided  it  is  explicit  enough  to  identify  the  injury  complained 
of  and  sought  to  be  redressed,'"  but  it  must  be  signedj^  and  notice 
and  declaration  must  agree  in  their  material  averments." 

3.  Pleading.  —  a.  Declaration  or  Complaint.  —  The  general  rules 
apply  in  all  actions  against  a  justice  of  the  peace  as  to  parties/^  and 
the  statement  of  essential  facts/*  instead  of  conclusions  of  law.'^^  If 
the  proceeding  be  a  summary  one  by  motion,  the  pleadings  of  the 
plaintiff  and  defendant  are  required  to  be  as  full  and  complete  as  in 
an  action  at  law.'^'^  When  a  corrupt  intent  is  essential  to  a  cause  of 
action  against  him,^^  the  declaration  must  allege  that  he  acted  cor- 
ruptly and  knowingly  ;^^  but  in  those  cases  where  corrupt  motive  is 


68.  Com.  V.  Frailey,  69  Pa.  260; 
Wise  V.  Wills,  2  Eawle  (Pa.)   208. 

[a]  Notice  is  not  requixed  (1)  to  be 
given  to  a  justice  of  the  peace  for  acts 
done  in  violation  of  the  constitution 
or  where  he  has  no  jurisdiction.  John- 
son V.  Tompkins,  1  Baldw.  571,  13  Fed. 
Cas.  No.  7,416.  (2)  But  this  case  is 
not  followed  in  the  broad  rule  it  lays 
down  as  to  want  of  jurisdiction.  See 
Ross  V.  Hudson,  6  Pa.  Super.  552. 

[b]  Notice  Is  Not  Dependent  on 
Certainty  of  Jurisdiction. — If  the  jus- 
tice tcts  upon  a  bona  fide  belief  that 
he  has  jurisdiction,  he  is  acting  "in 
the  execution  of  his  office"  within  the 
meaning  of  the  statute,  and  is  entitled 
to  notice.  Ross  v.  Hudson,  6  Pa.  Super. 
552. 

69.  Warren  v.  Jeffrey,  18  HI.  329. 

70.  Bartolett  r.  Achey,  38  Pa.  273; 
Robinson  v.  English,  34  Pa.  324;  Mc- 
Conahv  v.  Courtney,  7  Watts  (Pa.) 
491;  Hansel  v.  Spoul,  7  Watts  (Pa.) 
297;  Miller  v.  Smith,  12  Serg.  &  R. 
(Pa.)  145;  Litle  r.  Toland,  6  Binn. 
(Pa.)  83;  Mitchell  v.  Cowgill,  4  Binn. 
(Pa.)  20. 

71.  Grinits   v.  Percival,    9    Pa.    135. 

72.  Apple  V.  Rambo,  13  Pa.  9. 

73.  Miss.— U.  S.  Fidelity  &  Guar.  Co. 
t-.  Adams  County,  105  Miss.  675,  63  So. 
192.  Ohio.— Deuble  v.  Kolbe,  1  W.  L. 
B.  234,  7  Ohio  Dee.  (Reprint)  177. 
Tex. — Stacks  v.  Simmons  (Tex.  Civ. 
App.),  58  S.  W.  958;  McVea  v.  Walker, 
11  Tex.  Civ.  App.  46,  31  S.  W.  839. 

[a]  Joinder  of  Parties. — The  plain- 
tiff who  ordered  an  execution  to  issue 
on  a  judgment  which  was  void  may  be 
joined  with  the  justice  when  it  is  al- 
leged that  both  knew  of  the  nullity. 
Stacks  V.  Simmons  (Tex.  Civ.  App.), 
58  S.  W.  958.    See  also  Davis  v.  Lanier, 
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47    N.    C.    307;    State    v.    Justices    of 
Lenoir,  11  N.  C.  194. 

74.  Ala. — King  v.  Sawyer,  1  Ala. 
App.  439,  55  So.  320.  Colo.— Nylan  v. 
Renhard,  10  Colo.  App.  46,  49  Pac.  266. 
Ga. — Cochran  f.  Jackson,  135  Ga.  375, 
69  S.  E.  539;  Barrett  v.  Pulliam,  77  Ga. 
552.  Ind.— Emery  v.  Roval,  117  Ind. 
299,  20  N.  E.  150;  Granger  v.  Bos- 
winkle,  50  Ind.  App.  114,  96  N.  E.  208. 
N.  Y. — Pangburn  v.  Ramsay,  11  Johns. 
141. 

75.  Ala.— Bufford  v.  Chambers,  148 
Ala.  442,  42  So.  597.  Ark.— State  v. 
Graham,  38  Ark.  519.  Ind. — Weaver  v. 
State,  8  Blackf.  563  (holding  that  in 
action  against  a  justice  for  failure  to 
issue  an  execution,  the  allegation  that 
the  justice  "might,  could,  and  should 
have  issued  the  execution"  is  a  con- 
elusion  of  law  and  insufficient) ;  State 
r.  Littlefield,  4  Blackf.  129. 

76.  Barrett  v.  Pulliam,  77  Ga.  552. 

77.  See  Wickware  v.  Bryan,  11 
Wend.   (N.  Y.)   545. 

78.  D.  C— Holtzman  v.  Robinson,  2 
McArthur  520.  Ind.— State  v.  Little- 
field,  4  Blackf.  129.  Mass.— Clarke  v. 
May,  2  Gray  410,  61  Am.  Dec.  470. 
Tex. — Stacks  v.  Simmons  (Tex.  Civ. 
App.),  58  S.  W.  958;  McVea  v.  Walker, 
11   Tex.  Civ.  App.  46,  31  S.  W.  839. 

[a]  Allegation  of  Knowledge. — Had 
it  affirmatively  appeared  from  plain- 
tiff's pleadings  that  the  question  of 
jurisdiction  was  before  the  justice  for 
his  determination,  the  petition  should 
have  further  alleged  that  defendant 
knowinglv  acted  outside  of  and  beyond 
his  jurisdiction.  Anderson  v.  Roberts 
(Tex.  Civ.  App.),  35  S.  W.  416. 

fb]  In  an  action  of  trespass  for 
■wrongful  attachment  it  is  necessary  to 
aver  in  the  declaration  that  the  justice 
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not  essential,  it  need  not,  of  course,  be  alleged/^  When  the  claim 
iiirainst  the  justice  is  based  on  official  negligence,  the  declaration  must 
allege  the  plaintiff  had  a  good  cause  of  action,  or  defense,  in  the  case 
in  which  the  neglect  occurred,  but  need  not  set  out  in  detail  what 
that  cause  of  action  or  defense  was,^°  A  general  averment  of  notice, 
when  necessary,  is  sufficient. ^^ 

b.  Plea  or  Answer.  —  In  trespass  for  false  imprisonment,  where 
the  defense  is  that  the  act  complained  of  was  committed  while  the  de- 
fendant was  a  justice  of  the  peace,  a  general  denial  is  sufficient,  al- 
though this  is  matter  in  the  nature  of  justification. ^^  In  trespass  for 
false  imprisonment,  a  plea  of  justification  that  the  defendant  "acted 
as  a  justice  of  the  peace"  is  bad.®-*  It  should  be  stated  positively  that, 
at  the  time  referred  to,  he  was  a  justice  of  the  peace. ^*  The  plea  that 
the  plaintiff  was  imprisoned  for  contempt,  need  not  specify  the  facts 
constituting  the  contempt,^'^  nor  aver  that  the  justice  had  jurisdiction 
of  the  cause  pending  before  him  in  connection  with  which  the  con- 
tempt was  committed.^*^  Jurisdiction,  as  a  plea  in  bar,  must  allege 
that  the  justice,  acting  on  legal  evidence,  determined  in  good  faith 
that  he  had  jurisdiction.^^  Having  heard  a  ease,  he  cannot  refuse 
an  appeal  and  justify  on  the  ground  that  he  had  no  jurisdiction.^^ 
Eestoration  of  property  wrongfully  attached  cannot  be  pleaded  in 
bar,^^  but  in  an  action  for  failing  to  file  papers  on  appeal,  the  plea, 


"knowingly,  wilfully,  or  wrongfully 
omitted  to  do  what  ought  to  have  been 
done,  or  that  in  doing  what  he  did  by 
way  of  issuing  process,  he  knowingly, 
wilfully,  or  corruptly  instituted  the  pro- 
ceedings to  the  injury  of  the  complain- 
ant." Holtzman  v.  Robinson,  2  Mc- 
Arthur  (D.  C.)  520. 

79.  Houghton  v.  Swarthout,  1  Denio 
(N.  Y.)  589;  Wickware  v.  Bryan,  11 
Wend.  (N.  YJ   545. 

[a]  See  also  Duffin  r.  Summerville, 
9  Ala.  App.  573,  63  So.  816,  holding 
that  in  a  state  where  a  corrupt  or  ma- 
licious intent  is  insufficient  on  which 
to  base  an  action  against  a  justice  of 
the  peace,  the  declaration  must  allege 
a  want  of  jurisdiction  or  that  the  act 
was  of  a  ministerial  nature. 

80.  State  v.  Eltzroth,  6  Blackf. 
(Ind.)  338;  Peters  v.  Land,  5  Blackf. 
(Tnd.)  12;  Crews  v.  Sheets,  4  Blackf. 
(Ind.)  275. 

81.  State  V.  Harding,  5  Blackf. 
(Ind.)   504. 

82.  Bailey  v.  Wiggins,  5  Har.  (Del.) 
462,  60  Am.  Dec.  650. 

83.  Schlencker  v.  Risley,  4  111.  483, 
38  Am.  Dec.  100. 

84.  Kraft  v.  Porter,  76  111.  App. 
328. 

85.  Kraft  v.  Porter,  76  111.  App.  328. 
See  8  Standard  Proc.  969. 


86.  Kraft  v.  Porter,  76  111.  App.  328. 

87.  Withers  v.  Coyles,  36  Ala.  320; 
Duffin  V.  Summerville,  9  Ala.  App.  573, 
63    So.   816. 

[a]  "The  law  requires  a  justice  to 
ascertain  the  existence  of  the  fa(jts 
upon  which  his  jurisdiction  may  rest 
before  he  is  authorized  to  act  in  the 
controversy,  and,  when  they  do  not 
exist,  it  presumes  his  knowledge  of 
their  nonexistence  so  as  to  hold  him 
liable  for  the  consequences  of  his  exer- 
cising such  jurisdiction,  until  he  shows 
that,  notwithstanding  he  had  no  juris- 
diction, he  determined  at  the  time  that 
he  did  have,  and  that  in  doing  so  he 
acted  in  good  faith,  and  upon  such 
legal  evidence  as  would  warrant  an 
honest  belief  of  its  existence."  Duffin 
r.  Summerville,  9  Ala.  App.  573,  63  So. 
816. 

88.  Douthitt  V.  Bailey,  14  N.  M.  530, 
99   Pac.   342. 

89.  Vosburgh  v.  Welch,  11  Johns. 
(N.  Y.)    175. 

[a]  "If  the  restoration  of  the  prop- 
erty had  been  made  before  the  com- 
mencement of  the  suit,  it  could  not 
have  been  pleaded  in  bar  of  the  suit, 
which  is  as  well  for  the  taking  and 
detention,  as  the  value  of  the  goods; 
nor,  for  the  same  reason,  could  it  have 
been     pleaded     puis      darrein      coutin- 
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"no  such  judgment,''  is  good.^*'  The  general  rules  apply  to  pleas  to 
immaterial  allegations,"^  pleas  to  a  part  of  the  declaration,^^  to  argu- 
mentative pleas,^^  and  to  pleas  insufficient  as  a  defense.^* 

4.  Appeal.  —  Filing  a  supplemental  complaint  on  appeal  in  an 
action  against  a  justice  of  the  peace  is  a  general  appearance  which 
cures  am^  defect  in  notice  of  appeal. ^^  An  appeal  to  the  district 
court  of  the  ease  in  which  tlie  illegal  acts  occurred  waives  the  right 
to  question  any  erroneous  ruling  by  the  justice  of  the  peace  in  that 
case,^*'  but  not  the  appellant's  right  to  sue  the  justice  for  his  illegal 
acts.°^ 

B.  Actions  on  Bond.  —  1.  In  General.  —  Actions  on  the  bond  of 
a  justice  of  the  peace  are  governed  by  the  general  rules  elsewhere 
treated,^^  and  depend  to  some  extent,  as  to  the  parties,  on  the  terms 
of  the  statute.^®  In  those  states  where  the  common-law  forms  of  action 
are  still  in  use,  debt  is  a  proper  remedy  in  an  action  on  his  bond.^ 

2.  Pleadings.  —  a.  Declaration  or  Complaint.  —  In  an  action 
against  a  justice  of  the  peace  on  his  official  bond  the  declaration,  as 
in  other  civil  actions,  must  state  all  the  facts  essential  to  a  cause  of 
action.^     For  failure  to  pay  over  money  received  by  him,  it  must 


uance."  Vosburgh  v.  Welch,  11  Johns. 
(N.  Y.)   175. 

90.  State  v.  Eltzroth,  6  Blackf. 
(Ind.)   338. 

91.  State  V.  Brown,  5  Blackf.  (Ind.) 
494. 

[a]  It  is  surplusage  to  allege  that 
the  justice  had  been  requested  to  is- 
sue an  execution,  it  being  his  duty  to 
do  so,  and  a  plea  traversing  same  is 
bad.  State  v.  Brown,  5  Blackf.  (Ind.) 
494. 

92.  T/illing  r.   Bozman,   52   Md.   44. 
[a]     A  plea  in  bar,  to  the  effect  that 

he  did  the  act  charged  while  acting 
as  a  justice  of  the  peace,  is  bad,  as 
not  answering  the  whol"^  declaration. 
Willing  V.  Bozman,  52  Md.  44. 

93.  State  v.  Scott,  G- Blackf .  (Ind.) 
263. 

[a]  Argumentative  Plea. — The  plea 
that  the  justice  did  not  fail  to  dis- 
charge his  duty,  as  alleged  in  the 
declaration,  is  argumentative  and  bad 
on  special  demurrer.  State  v.  Scott,  6 
Blackf.  (Ind.)  263. 

94.  Noel  V.  State,  6  Blackf.  (Ind.) 
523. 

[a]  Insolvency  of  the  judgment 
debtor  is  insufficient  in  a  suit  for 
neglecting  to  issue  an  execution.  Noel 
V.  State,  6  Blackf.    (Ind.)    523. 

95.  Davidson  v.  O'Donnell,  41  Mont. 
308,  110  Pac.  645. 

96.  Gowing  v.  Gowgill,  12  Iowa  495. 

97.  Gowing  v.  Gowgill,  12  Iowa  495. 
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98.  See  generally  the  titles 
"Bonds;"  "Officers." 

99.  See  infra,  this  note. 

[a]  Real  Party  in  Interest. — The 
county  being  the  real  party  in  inter- 
est, it  may  sue  even  though  the  bond 
run  in  favor  of  a  city,  of  which  the 
defaulting  justice  was  also  a  justice. 
U.  S.  Fidelity  &  Guar.  Co.  v.  Adams 
County,  105  Miss.  675,  63  So.  192. 

[b]  Must  be  brought  in  the  name 
of  the  state  for  the  use  of  the  party 
aggrieved.     Hooks  v.  York,  4  Ind.  636. 

[c]  Must  Be  Against  Both  Principal 
and  Sureties. — "The  terms  of  the  stat- 
ute, 'may  bring  an  action  on  the  bond 
against  the  officers  and  lus  sureties' 
.  .  .  describes  a  joint  action,  and 
nothing  more. ' '  Aucker  th  Adams,  23 
Ohio  St.  543. 

[d]  But  "When  the  justice  is  pro- 
ceeded against  summarily  by  motion 
his  sureties  may  not  be  joinc  1.  Camp 
V.  Hatter,  11  Ala.   151. 

1.  Granger  v.  Boswinkle,  50  Ind. 
App.  114,  96  N.  E.  208;  Hooper  v.  State, 
7  Blackf.  (Ind.)  272;  Bell  v.  State,  7 
Blackf.   (Ind.)  33. 

2.  Ala.— Duffin  v.  Summerville,  9 
Ala.  App.  573,  63  So.  816,  where,  in 
an  action  against  a  justice  for  enter- 
ing a  judgment  against  one  without 
authority  to  do  so,  the  complaint  failed 
to  allege  the  value  of  the  property  in- 
volved or  that  defendant  was  not 
served  with  summons.     III. — Warren  v. 
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allege  that  the  money  was  paid  to  him  during  the  life  of  the  bond,' 
and  that  it  still  remains  in  his  hands.* 

b.  Pleas  or  Answer.  —  Pleas  in  an  action  on  a  justice 's  bond,  except 
when  made  peculiar  by  the  form  or  subject-matter  of  the  action,  are 
the  same  as  pleas  in  actions  against  a  justice  of  the  peace  generally.' 

C.  Actions  for  Penalties."  —  Debt  is  the  common-law  form  of 
action  for  a  penalty  against  a  justice  of  the  peace.^  The  action  gen- 
erally must  be  brought  by  the  injured  party,^  or  by  the  informer,^ 
though  in  some  states  suit  must  be  brought  in  the  name  of  the  state 
for  the  use  of  the  informer.^*^    However,  penalty  statutes  are  generally 


Jeffrey,  18  111.  329,  a  sufficient  aver- 
ment of  defalcation  occurring  during 
a  second  term  to  hold  bondsmen  of 
first  term.  Ind. — State  v.  Hook,  6 
Blaekf.  515  (showing  a  sufficient  state- 
ment of  facts  to  allege  jurisdiction) j 
&tate  V.  Brown,  5  Blaekf.  494  (contain- 
ing statements  of  facts  from  which  is 
inferred  the  necessary  statement  that 
the  judgment  had  not  been  paid"*; 
Granger  v.  Boswinkle,  50  Ind.  App.  Ii4, 
96  N.  E.  208,  failure  to  allege  appoint- 
ment of  constable  in  an  action  for 
damages  by  same  as  a  special  ap- 
pointee, la. — Home  v.  Pudil,  88  Iowa 
533,  55  N.  W.  485,  for  malfeasance, 
containing  a  statement  of  corrupt  in- 
tent. 

[a]  Action  on  Bond  for  Failure  To 
Turn  Over  Money. — State  v.  Bliss,  19 
Ind.  App.  662,  49  N.  E.  1077. 

[b]  For  the  necessary  averments  as 
to  want  of  jurisdiction,  see  Anderson 
V.  Roberts  (Tex.  Civ.  App.),  35  S.  W. 
416. 

[c]  Action  Dependent  on  Super- 
sedeas Bond. — In  an  action  against  a 
justice  of  the  peace  for  the  wrongful 
issuance  of  a  writ  of  restitution  after 
the  plaintiff  had  filed  a  supersedeas  and 
appeal  bond,  the  complaint  must  allege 
that  the  justice  had  approved  such 
bond  and  that  in  fixing  the  amount 
thereof  he  had  followed  the  method 
determined  by  the  statute.  King  v. 
Sawyer,  1  Ala.  App.  439,  55  So.  320. 

[d]  An  averment  that  money  was 
collected  and  received  by  defendant 
"by  virtue  of  his  office  of  justice  of 
the  peace"  is  equivalent  to  an  allega- 
tion that  the  money  was  received  by 
him  "while  he  was  a  justice  of  the 
peace."  Parker  v.  State,  8  Blaekf. 
(Ind.)  292. 

[e]  A  petition  for  illegal  commit- 
ment after  conviction  is  insufficient 
which  fails  to  show  that  the  necessary 
steps  to  stay  the  judgment  were  taken, 


or  that  the  justice  did  anything  more 
than  the  law  required  or  empowered 
him  to  do.  Anderson  v.  Park,  57  Iowa 
C3,  10  N.  W.  310. 

[f]  Unnecessary  Facts. — In  an  ac- 
tion in  the  name  of  the  state  for  the 
use  of  another,  it  is  not  necessary  to 
allege  that  the  relator  is  beneficially 
interested  in  the  suit.  State  v.  Harding, 
5  Pi-ickf.   (Ind.)   504. 

[„J  Alleging  Approval  of  Bond, 
"When  it  is  necessary  that  the  justice's 
bond  be  approved  by  the  trustees  of 
his  township,  the  petition  in  an  action 
on  such  bond  must  allege  approval  by 
a  majority  of  said  trustees  at  a  meet- 
ing thereof;  it  is  insufficient  to  allege 
that  two  (a  majority)  approved  it, 
without  averring  that  such  action  oc- 
curred at  a  meeting  of  the  trustees. 
Slicer  v.  Elder,  2  Ohio  Dec.  (Reprint) 
218. 

3.  Naugle  v.  State,  85  Ind.  469. 

4.  State  V.  Woodman,  36  Ind.  511. 

5.  See  supra,  V,  A,  3,  b. 

[a]  Nil  debet  in  an  action  of  debt 
on  the  bond  of  a  justice  of  the  peace 
is  generally  bad.  Hooker  v.  State,  7 
Blaekf.  (Ind.)  272;  Noel  v.  State,  6 
Blaekf.  (Ind.)  523.  As  to  nil  debet 
generally  in  debt  on  a  specialty,  see  6 
Standard  Proc.  487. 

6.  See  generally  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

7.  Mass. — Lincoln  v.  Shaw,  17  Mass. 
410.  N.  H.— Fowler  f.  Tuttle,  24  N. 
H.  9.  Pa.— Bartolett  v.  Achey,  38  Pa. 
273. 

8.  Evans  v.  Harney,  17  Pa.  460. 
[a]     For    Taking    illegal    Fees. — An 

action  to  recover  the  penalty  for  tak- 
ing illegal  fees  may  be  brought  by  the 
person  injured,  although  he  was  not  a 
party  to  the  proceedings  in  which  the 
fees  were  charged.  Evans  v.  Harney, 
17  Pa.  460. 

9.  Kennedy  v.  Raught,  6  Minn.  235. 

10.  Bibb  V.   Cauthorne,   1   Wash.    (1 
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construed  as  limiting  the  rijiht  of  recovery  to  one  individual,  and 
therefore  two  persons  cannot  sue  jointly  to  recover  a  penalty  against 
a  justice  of  the  peace,"  but  a  claim  for  two  or  more  penalties  may 
be  joined  in  one  action. ^^  Exceptions  in  the  statute  should  be 
negatived,"  but  the  declaration  need  not  aver  that  the  action  is 
brought  within  the  limit  of  time  fixed  by  the  statute.^* 

Appeal.  —  The  statute  of  penalties  is  regarded  as  penal  in  its  nature 
and  therefore  no  appeal  lies  in  favor  of  the  plaintiff  if  the  defendant 
be  acquitted. ^^ 

D.  Criminal  Prosecution.  —  1.  In  General.  —  In  some  jurisdic- 
tions the  proper  method  of  proceeding  in  a  criminal  action  against 
a  justice  of  the  peace  for  malpractice  in  office  is  by  indictment,"  or 
impeachment.^^ 

2.  Indictment  or  Information.^^  —  In  conformity  with  the  general 
rule  that  nothing  is  to  be  taken  by  intendment,  the  allegations  of  the 
indictment  against  a  justice  of  the  peace  for  misconduct  in  office  must 
bring  the  accused  strictly  within  the  terms  of  the  offense  as  defined 
in  the  statute.^"     Generally  it  is  sufficient  if  the  indictment  or  in- 


Va.)  91.  See  generally  the  statutes 
and    the   title    "Penalties,   Porfeitures 

11.  Fowler  v.  Tuttle,  24  N.  H.  9. 
[a]     The  reason  sometimes  assigned 

for  refusing  to  permit  the  joinder  of 
two  or  more  individuals  in  an  action 
for  a  penalty  is  that  the  penalty  is 
given  by  statute,  not  as  compensation, 
but  as  an  example,  and  in  favor  of  the 
person  who  shall  first  publish  the 
wrongful  act  and  institute  an  action 
for  the  penalty.  Fowler  v.  Tuttle,  24 
N.  H.  9. 

12.  Bartolett  v.  Achey,  38  Pa.  273. 
"Weaver  v.  State,  8  Blackf .  (Ind.) 


13. 

563. 
14 
15 

235. 


Fowler  v.  Tuttle,  24  N.  H.  9. 
Kennedy    v.    Bought,    6     Minn. 


16.  Duffin  f.  Summerville,  9  Ala-. 
App.  573,  63  So.  816;  Hawkins  v.  State, 
54  Ga.   653. 

[a]  He  cannot  he  arraigned  on  a 
presentment  of  the  grand  jury.  Hawk- 
ins V.  State,  54  Ga.  653. 

As  to  the  methods  of  commencing  a 
criminal  action  generally  by  indictment 
or  presentment,  see  12  Standard  Proc. 
73. 

17.  Duffin  V.  Summerville,  9  Ala. 
App.  573,  63  So.  816. 

As  to  impeachment  of  officers  gen- 
erally, see  the  title  "Officers." 

18.  See  generally  the  title  "Indict- 
ment and  Information." 

19.  U.  S.— United  States  r.  Clark,  4 

Vol.  XVIII 


Cranch  C.  C.  506,  25  Fed.  Cas.  No. 
14,803.  Ark.— State  f.  Lewis,  53  Ark. 
340,  13  S.  W.  925.  Oal.— People  v. 
Ward,  85  Cal.  585,  24  Pac.  785.  Fla. 
Snowden  v.  State,  17  Fla.  386.  Ga. 
Hohenstein  v.  State,  126  Ga.  536,  55 
S.  E.  238;  Hawkins  v.  State,  54  Ga. 
653;  MitchelLf.  State,  17  Ga.  App.  405, 
87  S.  E.  154.  Ind.— State  v.  Odell,  8 
Blackf.  396;  State  v.  Boyles,  7  Blackf 
90.  Minn. — State  v.  Coon,  14  Minn 
456.  Mo.— State  v.  Latshaw,  63  Mo 
App.  496.  Mont. — Territory  v.  McEl 
roy,  1  Mont.  86.  N.  C. — State  v.  Jus 
tices  of  Lenoir,  11  N.  C.  194.  N.  Y, 
People  V.  Coon,  15  Wend.  277.  Tenn 
Daniel  c.  State,  3  Heisk.  257.  Tex, 
Addison  r.  State,  41  Tex.  462.  Va.— Ja- 
cobs V.  Com.,  2  Leigh  709. 

[a]  Rule  Stated. — "The  want  of  a 
direct  allegation  of  anything  material 
in  the  description  of  the  substance,  na- 
ture, or  manner  of  the  crime,  cannot  be 
supplied  by  any  intendment  or  implica- 
tion whatsoever."  Jacobs  v.  Com.,  2 
Leigh   (29  Va.)   709. 

[b]  Intent.  —  "Every  indictment 
must  contain  such  a  statement  of  facts 
as  to  enable  the  court  before  whom 
it  is  tried,  to  see  that  the  law  has 
been  violated;  and  when  an  evil  intent, 
accompanying  an  act,  is  necessary  to 
constitute  a  crime,  the  intent  must  be 
alleged  in  the  bill  of  indictment." 
State  V.  Zachary,  44  N.  C.  432. 

[c]  Authority  To  Act  as  Charged. 
An  indictment  for  neglecting  to  report 
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formation  is  in  the  languap;e  of  the  statute,-"  but  when  the  requisite 
certainty  is  not  attained  by  charging  in  the  language  of  the  statute, 
a  more  particular  statement  of  facts  is  necessary.^^  It  must  aver  that 
the  act  charged  was  done  with  corrupt,  partial,  malicious,  or  other 
im.proper  motives,^^  and  with  knowledge  tliat  it  was  w^rong.^^  In  an 
indictment  for  embezzlement  against  a  justice  of  the  peace  for  failing 
to  account  for  fines  collected  by  him,  it  is  not  necessary  to  state  from 
whom  the  fines  were  received,^*  or  particularly  describe  the  kind  of 
ra;oney  embezzled,''^  or  to  negative  an  exception  not  in  the  enacting 


money  collected  for  the  use  of  the 
county,  must  charge,  under  the  statute, 
that  defendant  was  authorized  to  col- 
lect money  for  the  use  of  the  county 
and  that  money  for  the  use  of  the 
county  had  come  into  his  hands  during 
the  period  of  the  report.  Addison  v. 
State,  41  Tex.  462. 

[d]  Negativing  Essential  Acts. — In 
an  action  against  a  justice  for  refus- 
ing to  turn  over  to  his  successor  the 
records  of  his  office,  when  the  statute 
provides  that  if  there  be  an  interim 
between  the  expiration  of  the  former's 
term  and  the  beginning  of  the  latter 's 
the  records  shall  be  delivered  to  the 
nearest  justice  of  the  peace,  the  in- 
dictment, showing  such  a  period,  must 
negative  the  fact  of  delivery  to  a 
neighboring  justice,  and  also  aver  that 
a  demand  had  been  made  for  said  rec- 
ords. State  V.  Jones,  10  Humph. 
(Tenn.)  41. 

[e]  When  the  misconduct  relates  to 
a  criminal  case,  the  indictment  against 
the  justice  must  allege  that  the  de- 
fendant in  that  case  was  charged  with 
a  criminal  offense,  it. not  being  neces- 
sary to  set  out  the  offense  with  the 
same  formality  and  precision  required 
in  the  original  indictment.  People  f. 
Coon,  15  Wend.   (N.  Y.)    277. 

20.  Ark.— State  v.  Lewis,  2  S.  W. 
is:'.;  State  v.  Graham,  38  Ark.  519. 
Ind.— State  v.  Noel,  5  Blackf.  548. 
N.  C— State  v.  Foy,  98  N.  C.  744,  3 
S.  E.  524. 

See  generallv  12  Standard  Proc.  442. 

21.  State  V.  Graham,  38  Ark.  519. 
Sec  generally   12   Standard  Proc.   457. 

22.  Cal.— People  r.  Ward,  85  Cal. 
585,  24  Pae.  785.  lU.— Jones  v.  People, 
3  111.  477  (willfullv  and  corruptly) ; 
Wickersham  v.  People,  2  111.  128.  N.  Y. 
People  r.  Coon,  15  Wend.  277.  N.  C. 
State  V.  Cansler,  75  N.  C.  442.  Va. 
Jacobs   ?•.  Com.,  2  Leigh   (29  Va.)   709. 

See  generally  12  Standard  Proc.  399, 
et  seq. 


[a]  It  is  not  sufficient  to  allege  that 
the  act  was  done  corruptly;  the  indict- 
ment must  also  state  in  what  the  cor- 
ruption consisted.  State  v.  Zachary, 
44  N.  C.  432. 

[b]  The  word  "maliciously"  in  the 
indictment  is  sufficient  without  the 
word  ' '  corruptly ' '  when  there  is  no  ele- 
ment of  corruption  in  the  case.  State 
V.  Latshaw,  63  Mo.  App.  620,  distin- 
guishing State  V.  Hein,  50  Mo.  362; 
State  V.  Gardner,  2  Mo.  23. 

23.  Ark.— State  v.  Graham,  38  Ark. 
519.  Cal.— People  v.  Ward,  85  Cal.  585, 
24  Pac.  785.  Ind.— State  v.  Eoss,  4  Ind. 
541.  Mo.— State  v.  Hein,  50  Mo.  362; 
State  t-.  Gardner,  2  Mo.  23.  N.  C. 
State  V.  Zachary,  44  N.  C.  432. 

As  to  charging  knowledge  and  intent, 
see  generally  12  Standard  Proc.  399, 
et  seq. 

[a]  The  scienter  is  the  material  part 
of  the  substance  of  the  crime  of  mis- 
conduct in  office  and  must  be  averred 
in  the  indictment.  Jacobs  v.  Com.,  2 
Leigh  (29  Va.)  709. 

[b]  Inferential. — The  charge,  "uq- 
lawfully,  corruptly,  deceitfully,  extor- 
sively,  and  by  color  of  his  office,"  is 
sufficient,  at  least,  after  verdict,  be- 
cause inconsistent  with  mistake,  ig- 
norance or  innocence.  State  v.  Cansler, 
75  N.  C.  442. 

[c]  Must  Be  Direct. — It  is  not 
enough  to  charge  the  act  to  have  been 
done  fraudulently,  corruptly,  and  in 
violation  of  duty.  The  indictment  must 
allege  the  magistrate  acted  from  a  cor- 
rupt motive,  and  with  the  intent  to 
pervert  the  course  of  law  and  justice. 
People  V.  Coon,  15  Wend.  (N.  Y.) 
277. 

24.  Alexander  v.  State,  9  Ind.  337; 
State  V.  McCormack,  2  Md.  305. 

25.  Crawford  v.  State,  155  Ind.  692, 
57  N.  E.  931. 

As  to  describing  money  generally  in 
a  charge  of  embezzlement,  see  S  Stand- 
A-RD  Proc.  232. 
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elaose  of  the  statute;  under  which  the  indietment  is  drawn,  to  :. 
effect  that  the  amoiint  of  fines  eolleeted  hy  him  did  not  exceed  tiiiM 
aiQOimt  he  was  entitled  to  retain.^ 

Matters  of  defense  need  not  "b'r  nrgarlved  in  tiie  indictment  or  io- 
formation." 


26.  •"r^'^i'T^  r    ?t."t<^.  Too  Tt! 

"  y    '^       : 

27.  Crawford  r.  ■: " ^ -      1  'T   - : 
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I.  DEFINITION  AND  OBJECT.  —  The  justification  of  a  surety  is 
the  proof  by  him  of  his  adequate  pecuniary  ability.^  The  object  of 
the  justification  of  sureties  is  to  afford  the-  adverse  party  an  oppor- 
tunity to  test,  by  personal  examination,  the  responsibility  of  the 
sureties.^ 

II.  AFFIDAVIT  OF  QUALIFICATIONS  ACCOMPANYING  UN- 
DERTAKING.  —  In  some  jurisdictions,  the  sureties  must  justify  by 
an  affidavit  of  their  qualifications  or  sufficiency  accompanying  the  bond 
when  it  is  filed,^  such  an  affidavit  is  intended  for  the  protection  of 


1.  Bank  of  Escondido  V.  Superior 
Court,  106  Cal.  43,  39  Pac.  211. 

2.  Cal. — Bank  of  Escondido  v.  Supe- 
rior Court,  106  Cal.  43,  39  Pac.  211; 
Stark  V.  Barrett,  15  Cal.  361.  Mass. 
Cora.  V.  Butland,  119  Mass.  317.  Mont. 
Lee  V.  Watson,  15  Mont.  228,  38  Pac. 
1077.  S.  D.— McDonald  r.  Paris,  9  S. 
D.  310,  68  N.  W.  737;  Winton  v.  Kirby, 
G  S.  D.  98,  60  N.  W.  409. 

3.  See  generally  the  statutes  and 
the  following:  U.  S.— Hatch  v.  Codding- 
ton,  5  Blatchf.  523,  11  Fed.  Cas.  No. 
6,205.  Ariz. — Halladay  v.  Hall,  13  Ariz. 
258,  108  Pac.  479;  McDonald  v.  Ellis, 
4  Ariz.  189,  36  Pac.  37.  Cal.— Bank 
of  Escondido  v.  Superior  Court,  106 
Cal.  43,  39  Pac.  211.  Cole— Colburn 
r.  Seymour,  29  Colo.  292,  68  Pac.  219. 
Idaho.— Miller  v.  Pine  Min.  Co.,  3  Idaho 
603,  32  Pac.  207.  la. — Porter  v.  "West- 
ern Union  Tel.  Co.,  133  Iowa  747,  111 
N.  W.  322,  12  Ann.  Cas.  585;  State  v. 
Emily,  24  Iowa  24.  Mich. — Ludwick 
V.  Kent  Circ.  Judge,  138  Mich.  106, 
101  N.  W.  66.  Mont. — King  r.  Elling, 
24  Mont.  470,  62  Pac.  783;  Lee  v.  Wat- 
son, 15  Mont.  228,  38  Pac.  1077.  N.  Y. 
Hill  V.  Burke,  62  N.  Y.  Ill;  Matter 
of  Sheldon,  117  App.  Div.  357,  103 
N.  Y.  Supp.  177;  Eich  v.  Beekman,  2 
Code  Eep.  63;  Ten  Eick  v.  Simpson,  11 
Paige  177;  Clark  v.  Hooper,  69  Hun 
445,  23  N.  Y.  Supp.  447,  52  N.  Y. 
St.  631.  N.  C— Witt  f.  Long,  93  N.  C. 
388;  Anthony  v.  Carter,  91  N.  C.  229; 
Harshaw's  Exrs.  v.  McDowell,  89  N.  C. 
181;  Bryson  v.  Lucas,  85  N.  C.  397. 
N.  D. — Eawleigh  Medical  Co.  v.  Laur- 
sen,  25  N.  D.  63,  141  N.  W.  64,  48 
L.  E.  A.  (N.  S.)  198;  Burger  v.  Sin- 
clair, 24  N.  D.  326,  140  N.  W.  235; 
Stewart  v.  Lyness,  22  N.  D.  149,  132 
N.  W.  768.  "  Okla. — In  re  Eaidler,  4 
Okla.  417,  48  Pac.  270.  Ore.— Brown 
V.  Jessup,  19  Ore.  288,  24  Pac.  232; 
De  Lashmutt  v.  Sellwood,  10  Ore.  51; 
Pencinse  r.  Burton,  9  Ore.  178;  State 
ex  rel.  Mahoney  v.  McKinmore,  8  Ore. 
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207;  Alberson  v.  Mahaffey,  6  Ore.  412; 
Holcomb  f.  Teal,  4  Ore.  352;  State  v. 
Havs,  2  Ore.  314.  S.  D.— McDonald  v. 
Paris,  9  S.  D.  310,  68  N.  W.  737; 
Tolerton  &  Stetson  Co.  V.  Casperson,  7 
S.  D.  206,  63  N.  W.  908.  Wash. 
Mironski  v.  Noon,  65  Wash.  568,  118 
Pac.  735;  Murray  v.  Moynahan,  27 
Wash.  379,  67  Pac.  810;  Northern 
Counties  Inv.  Trust  v.  Hender,  12  Wash 
559,  41  Pac.  913.  Wis.— Bliss  v.  Eosen 
krans,  125  Wis.  532,  104  N.  W.  746 
Johnston  v.  Northwestern  Live  Stock 
Ins.  Co.,  107  Wis.  337,  83  N.  W.  641 
Johnston  r.  King,  83  Wis.  8,  53  N.  W 
28.  Eng. — Eogers  v.  Jones,  1  Cromp 
&  M.  323,  149  Eng.  Eeprint  423. 

[a]  No  Such  Statute  in  Louisiana. 
Zavaglia  v.  Notarbartolo,  137  La.  722, 
69  So.  152,  Ann.  Cas.  1916B,  924. 

[b]  Such  affidavit  (1)  is  a  prima 
facie  justification  (Bank  of  Escondido 
r.  Superior  Court,  106  Cal.  43,  39  Pac. 
211;  Cain  v.  Kinkhead,  92  Kan.  461, 
140  Pac.  1039),  (2)  and  where  such 
an  affidavit  is  attached,  the  court  will 
not  require  a  further  justification,  even 
where  the  sureties  are  notified  to  jus- 
tify, unless  there  is  an  allegation  of 
their  inability  (Hatch  v.  Coddington, 
5  Blatchf.  523,  11  Fed.  Cas.  No.  6,205), 
(3)  or  unless  they  reside  at  a  dis- 
tance. Hobson  V.  Johnson,  4  Biss.  505, 
12  Fed.  Cas.  No.  6,553. 

[c]  Affidavit  must  be  made  by  the 
surety  himself  and  not  by  some  other 
person  for  him.  Morphew  v.  Tatem, 
89  N.  C.  183. 

[d]  Sufficient  Compliance.  —  (1) 
Such  an  affidavit,  although  not  signed 
by  the  sureties,  is  sufficient  in  the 
absence  of  a  statute  requiring  an  affi- 
davit to  be  signed,  where  there  is  a 
proper  certification  that  they  made  oath 
to  the  facts  which  the  statute  requires. 
Colburn  v.  Sevmour,  29  Colo.  292,  68 
Pac.  219.  (2)  Failure  to  insert  the 
surety's  name  in  the  affidavit  does  not 
render   it    insufficient    where   his   name 
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the  adverse  party,  and  may  be  waived  by  him.*  Where  an  appeal  has 
been  taken  in  good  faith,  but  the  affidavit  omitted  from  the  under- 
taking, the  court  may,  on  motion  permit  the  affidavit  to  be  filed  nunc 
pro  tune,^  or  to  amend  it,  if  defective." 

III.  EXCEPTING  TO  SUFFICIENCY  OF  SURETIES.  — A. 
Generalta'.  —  The  sureties  need  not  justify,"^  or,  in  those  jurisdictions 
vv'here  the  sureties  must  attach  their  affidavit  of  sufficiency  to  the 
undertaking  before  presentation  thereof^  they  need  not  further  justify,® 


is  signed  both  to  the  undertaking  and 
the  affidavit.  Brown  v.  Jessup,  19 
Ore.  288,  24  Pac.  2.32. 

[e]  Ackno-wledgment  Before  Co- 
surety.— The  affidavit  of  part  of  the 
sureties  is  not  rendered  insufficient  be- 
cause taken  before  another  surety,  who 
h  a  notary  public.  Spokane  &  Idaho 
Lumb.  Co.  V.  Loy,  21  Wash.  501,  58 
Pac.  672,  60  Pac.  1119. 

[f]  Surrogate's  Court. — Such  affi- 
davit is  the  only  justification  required 
from  sureties  on  bonds  required  to  be 
given  in  surrogates'  courts,  the  ap- 
proval of  the  court  being  given  ex 
parte.  If  the  sureties  are  insufficient 
or  become  insolvent,  the  only  remedy 
is  to  apply  for  an  order  requiring  a 
new  bond  or  new  or  additional  sureties. 
Matter  of  Sheldon,  117  App.  Div.  357, 
103  N.  Y.  Supp.  177. 

4.  Manning  v.  Gould,  90  N.  Y.  476, 
3  Civ.  Proc.  58,  64  How.  Pr.  429,  2 
McCarty  Civ.  Proc.  310;  Gibbons  v. 
Berhard,  3  Bosw.  (N.  Y.)  635. 

[a]  Written  waiver  appearing  on 
record  is  necessary.  Hemphill  v.  Black- 
welder,  90  N.  C.  14;  McMillan  v.  Nye, 
90  N.  C.  11;  Harshaw's  Exrs.  v.  Mc- 
Dowell, 89  N.  C.  181;  Hancock  v. 
Bramlett,  85  N.  C.  393. 

5.  Eich  V.  Beekman,  2  Code  Eep. 
(N.  Y.)    63. 

[a]  Good  Cause  Must  Be  Shown. 
But  a  motion  to  file  a  new  undertak- 
ing supplying  the  affidavit  omitted  in 
.the  first  will  not  be  allowed  where 
there  is  no  allegation  or  showing  of 
mistake  or  unavoidable  accident  excus- 
ing such  omission.  De  Lashmutt  r. 
Sellwood,  10  Ore.  51;  Pencinse  v.  Bur- 
ton, 9  Ore.  178. 

6.  N.  D. — Rawleigh  Medical  Co.  v. 
Laursen,  25  N.  D.  63,  141  N.  W.  64, 
48  L.  R.  A.  (N.  S.)  198;  Burger  v. 
Sinclair,  24  N.  D.  326,  140  N.  W.  235; 
Stewart  v.  Lvness,  22  N.  D.  149,  132 
N.  W.  768.  Wis.— Kuehn  r.  Nero,  145 
Wis.  256,  130  N.  W.  fo.  Eng.— Eogers 
f.  Jones,  1  Cromp.  &  M.  323,  149  Eng. 


Reprint  423;  Henshaw  v.  Woolwrich,  1 
Cromp.  &  J.  150,  148  Eng.  Reprint 
1371;  Anonymous,  1  Chit.  292,  18  E. 
C.  L.  162. 

[a]  May  be  amended  even  after  ex- 
piration of  the  time  within  which  an 
appeal  may  be  taken.  Rawleigh  Med- 
ical Co.  V.  Laursen,  25  N.  D.  63,  141 
N.  W.  64,  48  L.  R.  A.  (N.  S.)  198; 
Burger  v.  Sinclair,  24  N.  D.  326,  140 
N.  W.  235;  Kuehn  v.  Nero,  145  Wis. 
256,  130  N.  W.  56. 

7.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  317,  3  Fed.  Cas.  No. 
1,589,    bail. 

8.  See  supra,  II. 

9.  U.  S.— Hatch  v.  Coddington,  5 
Blatchf.  523,  11  Fed.  Cas.  No.  6,205. 
Cal. — Bank  of  Escondido  v.  Superior 
Court,  106  Cal.  43,  39  Pac.  211; 
Schacht  V.  Odell,  52  Cal.  447.  Kan. 
Cain  V.  Kinkhead,  92  Kan.  461,  140 
Fac.  1039.  N.  Y.— Blake  v.  Lyon  & 
Fellows  Mfg.  Co.,  75  N.  Y.  611;  Ballard 
V.  Ballard,  18  N.  Y.  491;  Miles  v. 
Clarke,  4  Bosw.  632;  Webster  V. 
Stephens,  5  Duer  682,  3  Abb.  Pr.  227; 
Wilson  V.  Allen,  3  How.  Pr.  369;  Peo- 
ple V.  Vermilyea,  7  Cow.  108  (bail); 
Finkelstein  v.  Punie,  162  App.  Div. 
119,  147  N.  Y.  Supp.  317.  N.  C— Witt 
V.  Long,  93  N.  C.  388.  Ore.— Holcomb 
V.  Teal,  4  Ore.  352.  Wash.— Murray 
V.  Moynahan,  27  Wash.  379,  67  Pac. 
810;  Sligh  v.  Shelton  Southwestern  R. 
Co.,  20  Wash.  16,  54  Pac.  763;  Brooks 
V.  James,  16  Wash.  335,  47  Pac.  751, 
cost  bond.  Wis. — Johnston  r.  King,  83 
Wis.  8,  53  N.  W.  28;  Lee  v.  Lord,  75 
Wis.  35,  43  N.  W.  799,  44  N.  W.  771. 

[a]  The  party  excepting  is  the  actor 
in  the  proceeding  to  justify  the 
sureties,  and  no  step  is  necessary  to 
be  taken  except  or  his  requisition. 
Ballard  v.  Ballard,  18  N.  Y.  491 ;  Webt 
r.  Hecox,  27  Misc.  169,  58  N.  Y.  Supp. 
o82. 

[b]  Exception  to  the  siireties  may 
be    taken    where    the    affidavit    is    not 
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until  their  pooiiniary  sufficiency  is  excepted  to  by  the  adverse  party. 
Where  a  supreme  court  justice  approved  of  the  sufficiency  of  the 
sureties  upon  an  appeal  bond,  the  respondent  cannot  require  the 
sureties  to  justify.^" 

Where  a  corporation  executes  an  undertaking  it  will  be  required  to  jus- 
tify, in  most  jurisdictions,  upon  exception  taken  to  its  sufficiency." 

Effect  of  Exception  Taken.  —  An  exception  to  the  sufficiency  of  the 
sureties  on  an  undertaking  is  not  to  be  regarded  as  an  absolute  re- 
jection of  the  undertaking.^^  "Where  the  sufficiency  of  the  sureties  is 
objected  to,  they  are  not  to  be  reeeived,^^  nor  an  arrested  defendant 
released,"  until  they  justify. 

B.  Time.  —  The  time  within  which  the  sufficiency  of  the  sureties 
may  be  excepted  to  is  fixed  by  the  statutes  and  rules  of  eourt^^  and 
begins  to  run  from  the  time  the  bond  is  filed,^®  or  from  the  time  notice 


added.      Miller    v.    Pine    Min.    Co.,    3 
Idaho  603,  32  Pac.  207. 

[c]  An  objection  that  the  justifica- 
tion of  the  sureties  fails  to  recite  that 
the  sureties  are  worth  the  amount  for 
which  they  justify  "in  property  within 
the  state,"  is  one  going  to  the  suflfi- 
cieney  of  the  sureties.  Weiser  v.  Holz- 
man,  33  Wash.  87,  73  Pac.  797,  99  Am. 
St.  Eep.  932. 

[d]  Insufiicient  Objection. — (1)  An 
objection  that  the  aflfidavit  of  the 
sureties  attached  to  the  undertaking  is 
defective  is  not  an  objection  to  their 
sufficiency  requiring  them  to  justify. 
Schacht  V.  Odell,  52  Cal.  447.  (2)  An 
objection  going  to  the  form  of  the 
undertaking  is  not  an  objection  to  the 
sufficiency  of  the  sureties.  Fullerton 
Lumber  Co.  v.  Tinker,  21  S.  D.  647, 
115  N.  W.  91,  undertaking  "did  not 
show  the  residence  of  the  sureties." 

10.  Stevenson  v.  Steinberg,  32  CaL 
373;  King  v.  Elling,  24  Mont.  470,  62 
Pac.  783. 

11.  Cal. — Fox  V.  Hale  &  Norcross  S. 
M.  Co.,  97  Cal.  353,  32  Pac.  446;  Keefe 
r.  Superior  Court,  23  Cal.  App.  750, 
139  Pac.  899.  Idaho.— Libby  v.  Spo- 
kane Valley  L.  &  W.  Co.,  15  Idaho 
467,  98  Pac.  715.  Nev.— Konig  v.  Ne- 
vada-California-Oregon Rv.,  36  Nev. 
^Sl,  135  Pac.  141.  N.  Y.-^Harriman  v. 
Geer,  75  Misc.  218,  133  N.  Y.  Supp. 
270;  Travis  f.  Travis,  48  Hun  343,  1 
N.  Y.  Supp.  357,  14  Civ.  Proe.  307, 
15  N.  Y.  St.  874;  Earle  v.  Earle,  6 
Civ.  Proc.  171,  17  Jones  &  S.  57; 
Haines  v.  Hein,  67  App.  Div.  389,  73 
N.  Y.   Supp.   293. 

Contra,  De  Roberts  v.  Stiles,  24  Wash. 
611,  64  Pac.   795. 


[a]  Construction  of  Statute.  —  A 
statute  permitting  a  corporation  to  be- 
come surety  upon  an  undertaking 
"without  justification  or  qualification" 
is  only  permissive  and  does  not  make 
it  compulsory  on  the  court  to  approve 
and  accept  such  bonds,  or  deprive  them 
of  the  power  to  require  the  company 
to  justify,  if  its  sufficiency  is  excepted 
to.  State  V.  District  Court,  58  Minn 
351,  59  N.  W.  1055. 

12.  Decker  v.  Anderson,  39  Barb. 
(N.  Y.)  346. 

13.  Poe  V.  Mounger,  1  Cranch  C.  C. 
145,  19  Fed.  Cas.  No.  11,240;  Bennett 
V.  Pendleton,  1  Cranch  C.  C.  146,  3 
Fed.  Cas.  No.  1,322. 

14.  Ludwick  v.  Kent  Circ.  Judge, 
138  Mich.  106,  101  N.  W.  66. 

[a]  Civil  Arrest. — Where  an  excep- 
tion to  the  sureties  has  been  timely 
made,  a  justification  by  their  affidavit 
alone  is  not  sufficient  to  entitle  a  de- 
fendant arrested  on  a  capias  ad  respon- 
dendum to  be  released  without  per- 
fecting his  bail.  Ludwick  v.  Kent 
Circ.  Judge,  138  Mich.  106,  101  N.  W. 
66. 

15.  See  generally  the  statutes  and 
the  rules  of  the  courts  of  the  various 
jurisdictions. 

16.  Cal. — Bennett  v.  Superior  Court, 
113  Cal.  440,  45  Pac.  808.  Idaho. 
Zienke  f.  Northern  Pac.  Ry.  Co.,  7 
Idaho  746,  65  Pac.  431;  Davelin  v. 
Post  Palls  Woolen  Mills  Co.,  4  Idaho 
735,  44  Pac.  554;  Miller  v.  Pine  Min. 
Co.,  3  Idaho  60.3,  32  Pac.  207.  Mich. 
Ludwick  V.  Kent  Circ.  Judge,  138  Mich 
106,  101  N.  W.  66. 
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of  the  filing  of  the  bond  is  served,"  or  from  the  time  notice  of  ap- 
peal,'^ or  notice  of  injunction"  is  served.  In  some  jurisdictions,  ex- 
ceptions must  be  taken  at  the  term  in  which  the  appeal  is  entered.^" 

Effect  of  Failure  To  Take  Exception  Within  Time  Allowed.  —  A  failure  to 
take  the  exceptions  within  the  time  allowed  by  statute  constitutes  a 
waiver  thereof,^^  and  where  it  is  a  bail  bond,  a  failure  to  except  to 
it  will  exonerate  the  sheriff.^^ 

C.  Notice.  —  In  some  cases,  it  has  been  held  discretionary  with  the 
court  to  order  that  reasonable  notice  be  given  to  enable  the  adverse 
party  to  inquire  or  to  object  as  to  the  sufficiency  of  the  bail.^^ 

The  exceptant  is  required  to  serve  notice  upon  the  adverse  party,^* 


17.  N.  Y.— Manning  v.  Gould,  90  N. 
Y.  476,  3  Civ.  Proc.  58,  64  How.  Pr. 
429,  2  MeCarty  Civ.  Proc.  310;  Arteaga 
f.  Conner,  88  N.  Y.  403,  2  Civ.  Proc. 
152;  Clapp  v.  Schutt,  44  N.  Y.  104 
(bail);  Jackson  r.  Wiseburn,  5  Wend. 
136;  Zimm  v.  Ritterman,  5  Robt.  618; 
Finkelstein  r.  Punie,  162  App.  Div. 
119,  147  N.  Y.  Supp.  317;  Slattery  v. 
Haskin,  42  Hun  86,  3  N.  Y.  St.  497. 
Ore. — MeCabe-Duprey  Tanning  Co.  v. 
Eubanks,  57  Ore.  44,  102  Pac.  795,  110 
Pac.  395;  Callahan  v.  Portland  &  W. 
V.  R.  Co.,  17  Ore.  556,  21  Pac.  870. 
Wash. — Murray  v.  Moynahan,  27  Wash, 
379,  67  Pac.  810;  De  Roberts  v.  Stiles, 
24  Wash.  611,  64  Pac.  795. 

[a]  Notice  Prerequisite.  —  An  ap- 
proval of  the  sureties  by  the  court 
before  notice  of  the  filing  of  the  bond 
is  given  the  plaintiff  and  without  his 
consent  is  without  effect.  Hetsch  r. 
Bishop,  29  Jones  &  S.  441,  20  N.  Y, 
Supp.  837,  49  N.  Y.  St.  322. 

18.  Pa.— Smith  v.  Steele,  1  Ashm. 
80.  S.  D.— Reed  v.  Todd,  36  S.  D. 
215,  154  N.  W.  447;  Donovan  v. 
Woodcock,  18  S.  I>.  29,  99  N.  W.  82; 
McConnell  v.  Spicker,  13  S.  D.  406,  83 
N.  W.  435;  Hazeltine  r.  Browne,  9  S. 
D.  351,  69  N.  W.  579.  Wash.— Murray 
r.  Moynahan,  27  Wash.  379,  67  Pac 
810;  De  Roberts  r.  Stiles,  24  Wash. 
611,  64  Pac.  795.  Wis.— Johnston  t: 
King,  83  Wis.  8,  53  N.  W.  28;  Bonnell 
i;.  Esterly,  30  Wis.  549. 

19.  Central  Altagracia  v.  Otero,  13 
Porto  Rico  108. 

20.  Hays  v.  Armstrong,  7  Ohio  (pt. 
1)   247. 

21.  Ohio. — Hays  v.  Armstrong,  7 
Ohio  (pt.  1)  247.  Ore.— McCabe-Duprey 
Tanning  Co.  v.  Eubanks,  57  Ore.  44, 
102  Pac.  795,  110  Pac.  395;  Callahan 
r.  Portland  &  W.  V.  R.  Co.,  17  Ore. 
556,   21   Pac.   870;    Lewis   v.   Lewis,   4 


Ore.  209.  S.  D.— Winton  r.  Kirby,  6 
S.  D.  98,  60  N.  W.  409.  Wash.— Frew 
V.  Clark,  34  Wash.  561,  76  Pac.  85; 
Noble  V.  Whitten,  34  Wash.  507,  76 
Pac.  95;  Jones  v.  Herrick,  33  Wash. 
197,  74  Pac.  332;  Weiser  ;;.  Holzman, 
33  Wash.  87,  73  Pac.  797,  99  Am.  St. 
Rep.  932;  Roberts  v.  Shelton  S.  W. 
R.  Co.,  21  Wash.  427,  58  Pac.  576; 
Warburton  v.  Ralph,  9  Wash.  537,  38 
Pac.  140;  McEachern  r.  Brackett,  8 
Wash.  652,  36  Pac.  690,  40  Am.  St. 
Rep.  922.  Eng.— Butler 's  Bail,  1  Chit, 
83,  18  E.  C.  L.  58. 

As  to  waiver  after  taking  of  excep- 
tions, see  infra,  III,  D,  9. 

22.  Arteaga  v.  Conner,  88  N.  Y.  403, 
2  Civ.  Proc.  152;  Clapp  v.  Schutt,  44 
N.  Y.  104;  Zimm  v.  Ritterman,  5  Robt. 
(N.  Y.)  618;  Cummings  v.  Meeker,  2 
Miles    (Pa.)    83. 

23.  Rex  V.  Greig,  23  Can.  Cr.  Caa 
352,  criminal  case. 

24.  Del. — Jaques  v.  Hemphill,  3 
Harr.  503.  Idaho. — Holcomb  v.  Reed, 
5  Idaho  60,  46  Pac.  1019.  Neb.— ShulJ. 
V.  Barton,  58  Neb.  741,  79  N.  W.  732, 
N.  Y. — Finkelstein  v.  Punie,  162  App. 
Div.  119,  147  N.  Y.  Supp.  317;  Webb 
r.  Hecox,  27  Misc.  169,  58  N.  Y.  Supp. 
382;  Travis  v.  Travis,  48  Hun  343,  1  N. 
Y.  Supp.  357,  14  Civ.  Proc.  307,  15  N. 
Y.  St.  874;  Young  v.  Colby,  2  Code  Rep, 
68.  Wash. — Murray  v.  Movnahan,  27 
Wash.  379,  67  Pac.  810.  ling.— King 
V.  Sheriff  of  Middlesex,  5  Barn.  & 
Cress.  389,  11  E.  C.  L.  510,  108  Eng. 
Reprint  145. 

[a]  Although  the  statute  does  not 
require  it,  notice  should  be  given. 
Del.— Jaques  r.  Hemphill,  3  Harr.  503. 
Idaho. — Holcomb  v.  Reed,  5  Idaho  60, 
46  Pac.  1019.  Nev. — Konig  v.  Nevada- 
California-Oregon  Ry.,  36  Nev.  181,  135 
Pac.  141. 

[b]  Notice    of    exception    must    be 
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or  upon  the  sheriff, ^^  of  his  exception  to  the  sureties  on  the  bond. 

D.  Justification.^^  —  1.  Time.  —  The  sureties  must  be  justified 
within  the  time  allowed  by  statute  or  rules  of  court,"  and  unless  the 
statute  or  rule  of  court  permits  the  time  to  be  extended,^^  a  justification 
made  in  an  extension  of  time  is  of  no  avail. ^®  The  court  cannot  shorten 
the  time  allowed  by  statute  for  the  justification  of  the  sureties.^*^  Where 
the  defendant  is  taken  in  custody  in  vacation,  upon  exception  taken, 
the  bail  may  be  justified  before  a  judge,  at  his  chambers  in  vacation.^^ 

2.  Notice.  —  The  statutes  generally  require  that  the  exceptant  be 
given  notice  of  the  time  and  place  of  the  justification,^^  which  notice 

"to  the  sureties"  and  not  "to  the 
undertaking."  Young  v.  Colby,  2  Code 
Rep.   (N.  Y.)    68. 

[c]  If  entitled  in  wrong  court,  no- 
tice is  insufficient.  Anonymous,  1  Chit. 
374,  18  E.  C.  L.  208. 

25.  Arteaga  v.  Conner,  88  N.  Y.  403, 
2  Civ.  Proc.  152;  Hetsch  v.  Bishop,  29 
Jones  &  S.  441,  20  N.  Y.  Supp.  837, 
49  N.  Y.  St.  322;  Howell  V.  Jones,  113 
N.  C.  429,   18   S.   E.   672. 

26.  As  to  justification  in  admiralty, 
see  1  Standard  Proc.  515. 

27.  U.  S. — Bobyshall  v.  Oppenheim- 
er,  4  Wash.  C.  C.  317,  3  Fed.  Cas.  No. 
1,589.  Cal. — McSherry  v.  Pennsylvania 
Consol.  Gold  Min.  Co.,  97  Cal.  637,  32 
Pac.  711;  Roush  v.  Van  Hagen,  17  Cal. 
121.  Idaho.— Davelin  v.  Post  Falls 
Woolen  Mills  Co.,  4  Idaho  735,  44  Pac. 
554.  N.  Y.— Manning  v.  Gould,  90  N. 
Y.  476,  3  Civ.  Proc.  58,  64  How.  Pr. 
429,  2  McCarty  Civ.  Proc.  310;  Cham- 
berlain V.  Dempsey,  13  Abb.  Pr.  421, 
22  How.  Pr.  356;  Jackson  v.  Wiseburn, 
5  Wend.  136;  Finkelstein  v.  Punie,  162 
App.  Div.  119,  147  N.  Y.  Supp.  317; 
Webb  V.  Hecox,  27  Misc.  169,  58  N.  Y. 
Supp.  382;  Clark  v.  Hooper,  69  Hun 
445,  23  N.  Y.  Supp.  447,  52  N.  Y. 
St.  631.  N.  C— Royster  v.  Burwell,  90 
N.  C.  24.  Or©.— Cook  v.  City  of  Al- 
bina,  20  Ore.  190,  25  Pac.  386.  P.  R. 
Central  Altagracia  v.  Otero,  13  Porto 
Rico  108.  S.  D.— Reed  v.  Todd,  36  S. 
J).  215,  154  N.  W.  447;  Donovan  r. 
Woodcock,  18  S.  D.  29,  99  N.  W.  82; 
Hazeltine  V.  Browne,  9  S.  D.  351,  69 
N.  W.  579.  Wis. — Johnston  v.  King,  83 
Wis.  8,  53  N.  W.  28. 

28.  Cal.— Code  Civ.  Proc,  §1054. 
Wis. — Helden  v.  Helden,  9  Wis.  557. 
Eng. — Hughes  v.  Stirling,  11  Price  158, 
147  Eng.  Reprint  433;  Hill  v.  Jones,  11 
East  321,  103  Eng.  Reprint  1028;  Gill- 
banks'  Bail,  9  D.  &  R.  6,  22  E.  C.  L. 
583;  Gwillim  i;.  Howes,  2  Chit.  107,  18 
E.  C.  L.  534. 


29.  Roush  V.  Van  Hagen,  17  Cal. 
121  (but  see  Code  Civ.  Proc,  §1054, 
for  present  rule  allowing  extension  of 
time) ;  Jackson  v.  Wiseburn,  5  Wend. 
(N.  Y.)   136. 

30.  Chemin  v.  City  of  East  Port- 
land, 19  Ore.  512,  24  Pac.  1038. 

31.  Fenn  v.  Smith,  6  Johns.  (N.  Y.) 
124.  See  generally  the  title  "Judicial 
Officers." 

32.  Cal. — Bennett  v.  Superior  Court, 
113  Cal.  440,  45  Pac.  808;  McSherry 
I".  Pennsylvania  Consol.  Gold  Min.  Co., 
97  Cal.  637,  32  Pac.  711  (injunction 
bond);  Stark  v.  Barrett,  15  Cal.  361; 
Lower  v.  Knox,  10  Cal.  480  (hour  should 
be  stated) ;  People  ex  rel.  Scott  v.  Fan- 
non,  1  Cal.  Unrep.  158.  Idaho. — Libby 
V.  Spokane  Valley  L.  &  W.  Co.,  15 
Idaho  467,  98  Pac.  715;  Davelin  v. 
Post  Falls  Woolen  Mills  Co.,  4  Idaho 
735,  44  Pac.  554.  N.  J.— Brown  t>. 
Williamson,  8  N.  J.  L.  363.  N.  Y. 
Arteaga  v.  Conner,  88  N.  Y.  403,  2  Civ. 
Proc.  152;  Dresser  v.  Brooks,  5  How. 
Pr.  75;  Cobb  v.  Lackey,  6  Duer  649; 
Hetsch  V.  Bishop,  29  Jones  &  S.  441, 
20  N.  Y.  Supp.  837,  49  N.  Y.  St.  322. 
N.  C— Howell  V.  Jones,  113  N.  C.  429, 
18  S.  E.  672.  S.  D.— McDonald  v.  Paris, 
9  S,  D.  310,  68  N.  W.  737.  Eng. 
Goddard  v.  Jarvis,  9  Bing.  88,  23  E.  C. 
L.  498,  131  Eng.  Reprint  548. 

[a]  Notice  Prerequisite. — A  justifi- 
cation of  the  sureties  without  such 
notice  given  to  the  exceptant  is  insuffi- 
cient in  the  absence  of  the  exceptant. 
Idaho. — Davelin  v.  Post  Falls  Woolen 
Mills  Co.,  4  Idaho  735,  44  Pac.  554. 
S.  D.— McDonald  v.  Paris,  9  S.  D.  310, 
68  N.  W.  737.  Eng.— Goddard  v.  Jar- 
vis,  9  Bing.  88,  23  E.  C.  L.  498,  131 
Eng.  Reprint  548. 

[b]  Notice  is  insufficient  (1)  if  it 
fail  to  specify  the  officer  before  whoai, 
or  the  time  at  which  the  sureties  are 
to  justify  (People  ex  rel.  Scott  v.  Fan- 
non,  1  Cal.  Uarep,  158),  (2)  or  if  the 
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must  be  served  within  a  specified  time  after  notice  of  exception  is 
giren.^^ 

But  some  statutes  require  that  the  exceptant  serve  a  notice  specifying 
the  time  and  place  of  justification." 

3.  Before  Whom.  —  The  statutes  provide  before  whom  the  sureties 
on  bonds  are  to  be  justified/^  a  judge  of  the  trial  court,^^  or  the  county 
elerk,^^  or  a  referee  or  commissioner  appointed  by  the  trial  court,^^ 
being  commonly  so  authorized. 

4,  Manner.  —  At  common  law,  where  exception  was  taken  to  the 
sureties,  they  appeared  for  justification  either  in  person  or  by  affi- 
davit.^' Under  statutes  they  are  examined  on  oath  touching  their 
qualifications.*"    Witnesses  may  be  examined  on  behalf  of  the  sureties 


time  stated  is  uncertain.  Brown  v.  "Wil- 
liamson, 8  N.  J.  L.  363.  (3)  Where 
the  object  of  the  defendant  is  to  add 
i-ew  bail  as  well  as  to  justify,  a  notice 
merely  that  he  intends  to  perfect  bail 
is  not  sufficient.  Brown  i;.  Williamson, 
8  N.  J.  L.  363.  (4)  Where  bail  may 
have  been  rejected  on  account  of  in- 
sufficiency of  one,  the  notice  should 
be  for  putting  in  and  justifying  bail, 
and  not  of  adding  bail.  Lewis  v.  Gad- 
derrer,  5  Barn.  &  Aid.  704,  7  E.  C.  L. 
383,  106  Eng.  Eeprint  1348. 

[e]  A  written  notice,  in  which  shall 
be  mentioned  the  time  when  and  the 
place  where  the  bail  will  justify,  is 
contemplated  by  the  statute.  Howell 
V.  Jones,  113  N.  C.  429,  18  S.  E.  672. 

S3.  Randall  v.  Superior  Court,  19 
Cal.  App.  184,  124  Pac.  1058;  Arteaga 
V.  Conner,  88  N.  Y.  403,  2  Civ.  Proc. 
152. 

34.  Murray  v.  Moynahan,  27  Wash. 
379,  67  Pac.  810;  Glover  v.  Cove,  16 
Wash.  323,  47  Pac.  737. 

35.  See  generally  the  statutes. 

36.  Cal. — Boyer   v.   Superior    Court, 

110  Cal.  401,  42  Pac.  892;  Tevis  v. 
O'Connell,  21  Cal.  :i2.  Idaho.— Dave- 
lin  V.  Post  Falls  Woolen  Mills  Co.,  4 
Idaho  735,  44  Pac.  554.  La. — Zavaglia 
i>.  Notarbartolo,  137  La.  722,  69  So. 
152,  Ann.  Cas.  1916B,  924;  State  ex  rel. 
Mt.  Calvary  M.  E.  Church  v.  St.  Paul, 

111  La.  71,  35  So.  389;  McSweeney 
V.  Blank,  107  La.  292,  31  So.  636; 
Davies  v.  Monroe  Waterworks  &  Light 
Co.,  107  La.  145,  31  So.  694;  De  Gruy 
f.  Aiken,  43  La.  Ann.  798,  9  So.  747; 
Baker  v.  Shultz,  35  La.  Ann.  524;  State 
t'.  Judge  of  Fourth  District  Court,  20 
La.  Ann.  390.  N.  Y.— Lewis  v.  Stev- 
ens, 93  N.  Y.  57,  4  Civ.  Proc.  224, 
65  How.  Pr.  525,  2  McCartv  Civ.  Proc. 
450  (bail) ;  Manning  v.  Gould,  90  N.  Y. 


476,  3  Civ.  Proc.  58,  64  How.  Pr 
429,  2  McCarty  Civ.  Proc.  310;  Finkel- 
stein  V.  Punie,  162  App.  Div.  119,  147 
N.  Y.  Supp.  317.  Wash.— Murray  v. 
Moynahan,  27  Wash.  379,  67  Pac.  810; 
Hyatt  V.  Lewis,  20  Wash.  303,  55  Pac 
217.  Wis.— Bonnell  v.  Esterly,  30  Wis 
549. 

[a]  A  justification  before  the  Judge 
of  any  other  county  than  that  in  which 
the  action  was  tried  ia  ineffectual  for 
any  purpose.  Tevis  v.  O'Connell,  21 
Cal.  512;  Roush  v.  Van  Hagen,  18  Cal. 
668. 

37.  Boyer  v.  Superior  Court,  110  Cal. 
401,  42  Pac.  892. 

38.  Finkelstein  v.  Punie,  162  App. 
Div.  119,  147  N.  Y.  Supp.  317. 

[a]  Officer  Not  Named  in  Notice. 
A  justification  of  bail  at  the  time  and 
place  specified  in  the  notice,  is  good, 
although  before  an  officer  other  than 
the  one  named  in  the  notice,  especially 
if  the  plaintiff  has  not  been  misled. 
Southerland  v.  Sheffield,  2  Wend.  (N. 
Y.)  293. 

39.  Bank  of  Escondido  v.  Superior 
Court,  106  Cal.  43,  39  Pac.  211,  citing 
1  Tidd's  Pr.   (3d  ed.)   227. 

[a]  If  they  appeared  in  person,  and 
there  was  no  opposition  by  counsel, 
they  justified,  as  a  matter  of  course, 
by  swearing  that  they  were  house- 
keepers or  householders,  and  respective- 
ly worth  double  the  sum  sworn  to 
after  all  their  debts  and  demands  were 
paid.  If  by  affidavit,  as  when  they 
resided  at  a  distance,  their  affidavits 
to  like  effect  were  read  as  their  justi- 
fication. Bank  of  Escondido  v.  Supe 
rior   Court,    106    Cal.   43,   39   Pac.   211. 

40.  Cal. — Ex  parte  Ruef,  8  Cal.  App. 
468,  97  Pac.  89.  Nev. — Konig  v.  Nevada 
California-Oregon  Ry.,  36  Nev.  181,  135 

I  Pac.  141.    N.  Y.— Lewis  v.  Stevens,  93 
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or  the  adverse  party.^^  The  manner  of  conducting  the  examination  is 
in  the  discretion  of  the  judge,*^  but  if  required  by  the  plaintiff's  at- 
torney, it  must  be  reduced  to  writing  and  subscribed  by  the  bail.*^ 
The  manner  of  justifying  a  corporate  surety  is  generally  regulated 
by  statute,**  such  statutes  generally  providing  that  a  certificate  show- 
ing the  fact  of  incorporation,  together  with  the  right  to  transact  such 
business,*^  and  a  sworn  statement  showing  the  financial  condition  of 
the  company*^  be  submitted  to  the  court  or  person  before  whom  the 
justification  is  to  be  made.  On  a  motion  to  dismiss  an  appeal,  the 
court  will  not  enter  upon  any  inquiry  which  the  statute  requires  to  be 
made  upon  exceptions  to  the  sufficiency  of  the  sureties.*^  On  an  ap- 
plication for  an  extension  of  time  to  justify  bail,  the  merits  of  the 
appeal  will  not  be  considered.*^ 

5.    Amount  of.  —  The  statutes  generally  fix  the  amount  in  which 


N.  Y.  57,  4  Civ.  Proc.  224,  65  How. 
Pr.  525,  2  McCarty  Civ.  Proc.  450; 
Arteaga  v.  Conner,  88  N.  Y.  403,  2 
Civ.  Proc.  152;  Ballard  v.  Bal- 
lard, 18  N.  Y.  491;  Stratton  v. 
People,  20  Hun  288;  Hetsch  f. 
Bishop,  29  Jones  &  S.  441,  20  N.  Y. 
Supp.  837,  49  N.  Y.  St.  322;  Webb  v. 
Hecox,  27  Misc.  169,  58  N.  Y.  Supp. 
382;  Troy  Carriage  Works  v.  Muxlow, 
16  Misc.  561,  38  N.  Y.  Supp.  938. 
Ore.— Holcomb  v.  Teal,  4  Ore.  352. 
Wash.— Hyatt  v.  Lewis,  20  Wash.  303, 
55  Pac.  217.  Can. — Kex  v.  Greig,  23 
Can.  Cr.  Cas.  352. 

41.  Ex  parte  Euef,  8  Cal.  App.  468, 
97  Pac.  89. 

42.  Hetsch  v.  Bishop,  29  Jones  & 
S.  441.  20  N.  Y.  Supp.  837,  49  N.  Y. 
St.  322. 

4.3.  Ballard  v.  Ballard,  18  N.  Y. 
491;  Hetsch  v.  Bishop,  29  Jones  &  S. 
441,  20  N.  Y.  Supp.  837,  49  N.  Y.  St. 
322. 

44.  See  the  statutes. 

45.  Cal. — Fox  v.  Hale  &  Norcross  S. 
M.  Co.,  97  Cal.  353,  32  Pac.  446. 
Idaho. — Libby  v.  Spokane  Valley  I/.  & 
W.  Co.,  15  Idaho  467,  98  Pac.  715. 
La. — Franek  v.  Brewster,  139  La.  46 
71  So.  213;  Eichorn  v.  New  Orleans 
&  C.  R.,  Light  &  Power  Co.,  114  La. 
712,  38  So.  526,  3  Ann.  Cas.  98.  Mich. 
Schmitt  V.  Common  Council,  111  Mich. 
99,  69  N.  W.  153.  Nev.— Konig  v. 
Nevada-California-Oregon  Ry.,  36  Nev. 
181,  135  Pac.  141.  N.  Y.— Harriman 
f.  Geer,  75  Misc.  218,  133  N.  Y.  Supp. 
270.  S.  D.— Germantown  Trust  Co.  v. 
Whitney,  19  S.  D.  108,  102  N.  W.  304. 
Tex. — Romine  v.  Howard  (Tex.  Civ. 
App.),  93  S.  W.  690.     Wash.— Dodge  v. 
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Corliss,  27  Wash.  685,  68  Pac.  177. 
Wis.— Ady  v.  Barnett,  142  Wis.  18,  124 
N.  W.  1061. 

[a]  The  failure  of  a  surety  com- 
pany to  obtain  a  license  from  the  state 
insurance  commissioner  authorizing  it 
to  do  business  in  the  state  will  result 
in  a  dismissal  of  the  appeal  where  such 
company  is  the  surety  upon  the  appeal 
bond.  Dodge  v.  Corliss,  27  Wash.  685, 
68  Pac.  177. 

[b]  Certificate  Supplied  on  Appeal. 
Where  an  undertaking  on  appeal  is  exe- 
cuted by  a  foreign  corporation  and  is 
not  accompanied  by  the  certificate  of 
authority  which  is  equivalent  to  the 
justification  required  of  sureties  by  law, 
the  appellant  may  properly  be  allowed 
to  supply  such  certificate  or  copy  and 
thus  perfect  the  undertaking,  even 
after  the  time  for  taking  an  appeal 
has  expired.  Ady  v.  Barnett,  142  Wis. 
18,  124  N.  W.  1061;  Johnston  v.  North- 
western Live  Stock  Ins.  Co.,  107  Wis. 
337,  83  N.  W.  641. 

46.  Fox  r.  Hale  &  Norcross  S.  M. 
Co.,  97  Cal.  353,  32  Pac.  446;  Harri- 
man V.  Geer,  75  Misc.  218,  133  N.  Y. 
Supp.  270;  In  re  Keogh,  22  Misc.  747, 
50  N.  Y.  Supp.  998,  28  Civ.  Proc.  340. 

[a]  The  judge  must  exercise  his 
discretion  in  each  particular  case  as  to 
whether  the  actual  state  of  the  com- 
pany's business  justifies  an  approval  of 
the  undertaking.  Earle  v.  Earle,  17 
Jones  &  S.  (N.  Y.)  57;  McGean  v. 
MacKellar,  67  How.  Pr.  273,  6  N.  Y. 
Civ.  Proc.  169. 

47.  Johnston  v.  King,  83  Wis.  8,  53 

N.  W.  28. 

48.  Bradley  t\  Hall,  1  Cal.  199. 
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the  sureties  must  justify,''^  such  amount  being  determined  by  the  pen- 
alty named  in  the  bond.^°  Where  there  are  more  than  two  sureties  on 
a  bail  bond,  they  may  be  allowed  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  undertaking,  if  the  whole  justification  is 
equivalent  to  that  of  sufficient  bail.^^  The  surplus  assets  of  a  corporate 
surety  must  be  at  least  equal  to  the  amount  of  its  undertaking  to 
enable  it  to  justify  as  a  sole  surety.^^ 

6.  Endorsement  of  Approval.  —  If  the  sureties  are  found  to  be 
sufficient,  an  endorsement  of  the  approval  of  the  judge  or  officer  should 
be  made  upon  the  undertaking,^^  and  some  statutes  provide  that  a  notice 
of  the  allowance  must  be  served  upon  the  attorney  for  the  exceptant.^* 

7.  Review.  —  Under  a  statute  vesting  equal  authority  in  the  county 
clerk  and  trial  court  to  justify  sureties,  the  trial  court  cannot  review 
the  action  of  the  county  clerk  in  passing  upon  the  sufficiency  of  the 
sureties.^"  It  seems  that  in  some  jurisdictions  an  appeal  will  lie  from 
a  decision  upholding  the  sufficiency  of  the  sureties.^"  A  motion  will 
not  lie  to  set  aside  the  justification  of  bail  on  account  of  perjury  sub- 
sequently discovered.'^ 

8.  Costs.  —  The  statutes  or  rules  of  court  sometimes  allow  the  ex- 
ceptant the  costs  of  a  successful  opposition  to  the  sureties,  even  though 
the  sureties  subsequently  justify,'*  and  where  the  sureties  justify,  the 
adverse  party  may  be  allowed  his  costs.'* 

9.  Effect  of  Failure  To  Justify.  —  The  failure  to  justify  will  not 
release  the  sureties  from  liability  according  to  some,^°  but  not  all  author- 


49.    See  generally  the  statutes. 

60.  Idaho. — Dangel  v.  Levy,  1  Idaho 
722.  N.  Y.— Chapin  v.  White,  2  How. 
Pr.  105;  Cromelines  v.  Beldens,  1  Wend. 
107;  Louis  v.  Mitchell,  2  Hill  379; 
Loveland  v.  Burnham,  1  Barb.  Ch.  65. 
Wash. — Mironski  v.  Noon,  65  Wash. 
568,  118  Pac.  735;  Murray  v.  Moyna- 
han,  27  Wash.  379,  67  Pac.  810.  Wig. 
Bliss  V.  Rosenkrans,  125  Wis.  532,  104 
N.  W.  746. 

51.  Ex  parte  Ruef,  8  Cal.  App.  468, 
97  Pac.  89;  Caines  v.  Hunt,  8  Johns. 
<N.  Y.)  358;  Cromelines  v.  Beldens,  1 
Wend.  (N.  Y.)   107. 

52.  Fox  V.  Hale  &  Norcross  S.  Min. 
Co.,  97   Cal.   353,   32   Pac.  446. 

53.  Lewis  v.  Stevens,  93  N.  Y.  57, 
4  Civ.  Proc.  224,  65  How.  Pr.  525,  2 
MeCarty  Civ.  Proc.  450  (bail);  Man- 
ning V.  Gould,  90  N.  Y.  476,  3  Civ. 
Proc.  58,  64  How.  Pr.  429,  2  MeCarty 
Civ.  Proc.  310;  Ballard  v.  Ballard,  18 
N.  Y.  491;  Finkelstein  v.  Punie,  162 
App.  Div.  119,  147  N.  Y.  Supp.  317; 
Travis  v.  Travis,  48  Hun  343,  1  N.  Y. 
Supp.  357;  Slattery  v.  Haskin,  42  Hun 
86,  3  N.  Y.  Supp.  497;  Hoffman  v. 
Smith,  34  Hun  485;  Hyatt  V.  Lewis,  20 
Wash.  303,  55  Pac.  217. 


[a]  The  justification  is  not  com- 
plete until  the  judge  has  made  his  en- 
dorsement of  approval.  O'Neil  v.  Dur- 
kee,   12   How.  Pr.    (N.   Y.)   94. 

54.  Finkelstein  v.  Punie,  162  App. 
Div.  119,  147  N.  Y.  Supp.  317;  Slattery 
1.  Haskin,  42  Hun  86,  3  N.  Y.  St. 
497;   Hoffman  v.  Smith,  34  Hun  485. 

55.  Boyer  v.  Superior  Court,  110 
Cal.  401,  42  Pac.  892. 

56.  De  Gruy  v.  Aiken,  43  La.  Ann. 
798,  9  So.  747. 

57.  Shee  v.  Abbott,  2  Brod.  &  B. 
619,  6  E.  C.  L.  300,  129  Eng.  Eeprint 
1104. 

[a]  Indictment  of  the  bail  for  per- 
jury is  the  proper  remedy.  Shee  v. 
Abbott,  2  Brod.  &  B.  619,  6  E.  C.  L. 
300,    129    Eng.    Reprint    1104. 

58.  Lewis  v.  Glossop,  2  C.  M.  &  E. 
655,  150  Eng.  Reprint  278. 

59.  Grant's  Bail,  1  C.  M.  &  R.  598, 
149  Eng.  Reprint  1220. 

60.  Oal.— Moffat  v.  Greenwalt,  90 
Cal.  368,  27  Pac.  296;  People  v.  Car- 
penter, 7  Cal.  402.  Idaho.— State  v. 
Baird,  13  Idaho  126,  89  Pac.  298;  State 
V.  McDonald,  4  Idaho  468,  40  Pac.  312, 
95  Am.  St.  Rep.  137;  Miller  v.  Pine 
Min.    Co.,   3    Idaho    603,    32    Pac.   207. 
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ities.®^  Tlio  failure  of  the  sureties  on  an  undertaking?  on  appeal  or 
on  a  bond  to  stay  execution,  to  justify  after  an  exception  to  their 
sufficiency  has  been  seasonably  taken  does  not  alone  render  the  ap- 
peal ineffectual,"-  nor  is  it  ground  for  a  dismissal  of  the  appeaP^  un- 
less the  statute  provides  that  the  failure  to  justify  is  the  same  as  if 
the  undertaking  had  not  been  given.^*  Thus  where  an  appeal  is  from 
a  judgment  of  a  justice  of  the  peace,  a  failure  to  justify  the  sureties 
when  excepted  to  will  generally  render  the  appeal  ineffectual  for  any 


la.— Taylor  County  v.  King,  73  Iowa 
153,  34  N.  W.  774,  5  Am.  St.  Eep. 
666;  State  v.  Emily,  24  Iowa  24.  Okla. 
Shriver  v.  State,  32  Okla.  507,  122  Pac. 
160.  Pa.— Com.  v.  Watmough,  1  Clark 
412,  3  Pa.  L.  J.  63.  Eng. — Bramwell 
t).  Farmer,  1  Taunt.  427,  127  Keprint 
899. 

[a]  Eeason  for  Rule. — "The  justifi- 
cation forms  no  part  of  the  defend- 
ant's contract,  and  in  no  manner  af- 
fects their  liability. ' '  Moffat  v.  Green- 
wait,  90  Cal.  368,  27  Pac.  296;  Peo- 
ple V.  Shirley,  18  Cal.  121;  Lee  v.  Wat- 
son, 15  Mont.  228,  38  Pac.  1077,  in- 
junction bond. 

[b]  Where  property  is  secured  to 
the  possession  of  some  person  by 
means  of  the  undertaking,  the  failure 
of  the  sureties  to  justify  will  not  ex- 
cuse them.  Webb  v.  Hecox,  27  Misc. 
169,  58  N.  Y.  Supp.  382;  Barton  v. 
Donnelly,  6  Misc.  473,  27  N.  Y.  Supp. 
525,  57  N.  Y.  St.  701;  Decker  v.  An- 
derson, 39  Barb.  (N.  Y.)  346;  Van 
Duyne  v.  Coope,  1  Hill  (N-  Y.)  557. 

61.  111.— Eabb  v.  Thomas,  137  111. 
App.  255.  N.  Y. — Manning  v.  Gould, 
90  N.  Y.  476,  3  Civ.  Proc.  58,  64  How. 
Pr.  429,  2  McCarty  Civ.  Proc.  310; 
Clapp  V.  Schutt,  44  N.  Y.  104  (bail); 
Finkelstein  v.  Punie,  162  App.  Div. 
119,  147  N.  Y.  Supp.  317;  Zwecker  v. 
Levine,  135  App.  Div.  432,  120  N.  Y. 
Supp.  425;  Riddle  v.  MacFadden,  60 
Misc.  569,  112  N.  Y.  Supp.  498;  Haber- 
stro  V.  Bedford,  43  Hun  201,  5  N.  Y. 
St.  399;  Hoffman  v.  Smith,  34  Hun 
485;  Douglass  v.  Warren,  19  Hun  1,  58 
How.  Pr.  264. 

[a]  Where  the  exception  is  with- 
drawn (1)  within  the  time  in  which 
the  sureties  are  required  to  justify,  the 
sureties  are  not  reUeved  from  liability 
(Zwecker  v.  Levine,  135  App.  Div.  432, 
120  N.  Y.  Supp.  425),  (2)  but  the 
plaintiff  cannot  hold  them  liable  by 
withdrawing  the  exception  after  the 
time    in    which    justification     may     be 
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made  has  expired.  People  ex  rel.  Works 
f.  Judges  of  Onondaga,  1  Cow.  (N.  Y.) 
54. 

62.  Tompkins  v.  Montgomery,  116 
Cal.  120,  47  Pac.  1006;  Wittram  v. 
Crommelin,  72  Cal.  89,  13  Pac. 
]60;  Gooby  v.  Hanson,  70  Cal. 
xix,  11  Pac.  489;  Hill  v.  Finnigan,  54 
Cal.  311;  Schacht  v.  Odell,  52  Cal. 
447;  Dobbins  v.  Dollarhide,  15  Cal.  374; 
Threlkeld  v.  O'Neal,  26  Mont.  209,  66 
Pac.  940;  King  v.  Elling,  24  Mont.  470, 
62   Pac.   783. 

63.  Cal. — Klingler  v.  Henderson,  137 
Cal.  56],  70  Pac.  617;  De  Jarnatt  v. 
Marquez,  127  Cal.  558,  60  Pac.  45,  78 
Am.  St.  Rep.  90;  Swasey  v.  Adair,  83 
Cal.  136,  23  Pac.  284;  Gooby  v.  Han- 
son, 70  Cal.  xix,  11  Pac.  489.  Kan. 
Smith  V.  Nescatunga  Town  Co.,  36  Kan. 
758,  14  Pac.  246;  St.  Louis,  Lawrence 
&  Denver  R.  Co.  v.  Wilder,  17  Kan. 
239.  Mont.— King  v.  Elling,  24  Mont. 
470,  62  Pac.  783. 

64.  N.  Y.— Manning  v.  Gould,  90  N. 
Y.  476,  3  Civ.  Proc.  58,  64  How.  Pr. 
429,  2  McCarty  Civ.  Proc.  310;  Finkel- 
stein V.  Punie,  162  App.  Div.  119,  147 
N.  Y.  Supp.  317;  Slattery  v.  Haskin, 
42  Hun  86,  3  N.  Y.  St.  497;  Chamber- 
lain V.  Dempsey,  13  Abb.  Pr.  421,  22 
How.  Pr.  356;  Kelsey  v.  Campbell,  38 
Barb.  238,  14  Abb.  Pr.  368.  S.  D. 
Reed  v.  Todd,  36  S.  D.  215,  154  N. 
W.  447;  Fullerton  Lumber  Co.  v.  Tin- 
ker, 21  S.  D.  647,  115  N.  W.  91;  Don- 
ovan V.  Woodcock,  18  S.  D.  29,  99 
N.  W.  82;  McConnell  v.  Spicker,  13 
S.  D.  406,  83  N.  W.  435;  Hazeltine 
V.  Browne,  9  S.  D.  351,  69  N.  W.  579; 
McDonald  v.  Paris,  9  S.  D.  310,  68 
N.  W.  737.  Wash.— Starling  v.  Bur- 
dette,  28  Wash.  261,  68  Pac.  723.  Wis. 
Bonnell  v:  Esterly,  30  Wis.  549. 

[a]     Files  Stricken  From  Eecord. — If 

the  sureties  do  not  justify  within  the 
time  allowed  (see  supra,  III,  D,  1),  the 
supreme  court  loses  all  jurisdiction  of 
the    cause,    except    the    jurisdiction    to 
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puri)ose.^''  In  those  jurisdictions  where  the  statutes  require  the 
sureties  to  justify  by  attaching  their  affidavit  to  the  bond  before  filing 
it,"^  a  failure  to  comply  with  such  statute  renders  the  undertaking  in- 
effectual,^'' but  a  mere  informality  or  clerical  error  in  such  affidavit 
does  not  render  the  undertaking  ineffectual.^*  The  failure  of  the 
sureties  on  an  injunction  bond  to  attach  their  affidavit  of  solvency  to 
the  undertaking  has  been  held  not  to  invalidate  the  undertaking.^' 
But  if  the  sureties  upon  an  injunction  bond  fail  to  justify  within  the 
time  allowed  by  statute,  the  injunction  will,  upon  motion,  be  dis- 
solved.^" A  failure  of  the  sureties  to  justify  upon  a  stay  bond  within 
the  time  required  will  effect  a  release  of  the  stay  of  execution,^^  but 
where  the  bond  has  been  approved  by  the  proper  official,  his  failure 
to  justify  the  sureties  is  not  ground  for  vacating  the  stay."    The  fail- 


strike  the  files  therein  from  its  rec- 
ord and  to  award  judgment  for  costs. 
Reed  v.  Todd,  36  S.  D.  215,  154  N.  W. 
447;  Hazeltine  v.  Browne,  9  S.  D.  351, 
69  N.  W.  579. 

65.  See  the  title  "Justices  of  the 
Peace." 

66.  See  supra,  II. 

67.  Ariz. — Halladay  v.  Hall,  13  Ariz. 
258,  108  Pac.  479;  McDonald  v.  Ellis, 
4  Ariz.  189,  36  Pac.  37.  N.  Y.— Gib- 
bons V.  Berhard,  3  Bosw.  635i.  N.  C. 
State  V.  Wagner,  91  N.  C.  521;  Bailey 
f.  Rutjes,  91  N.  C.  420;  McCanless 
f.  Reynolds,  91  N.  C.  244;  Anthony 
V.  Carter,  91  N.  C.  229;  Lytle  v.  Lytle, 
90  N.  C.  647;  Smith  v.  Abrams,  90  N. 
C.  21.  N.  D. — Burger  v.  Sinclair,  24 
N.  D.  326,  140  N.  W.  235;  Stewart 
f.  Lyness,  22  N.  D.  149,  132  N.  W. 
768.  Ore.— Starks  v.  Stafford,  14  Ore. 
317,  12  Pac.  670;  Pencinse  v.  Burton, 
9  Ore,  178.  Wash. — Mironski  v.  Noon, 
65  Wash.  568,  118  Pac.  735;  Horton  v. 
Donohoe  Kelly  Bkg.  Co.,  15  Wash.  399, 
46  Pac.  409,  47  Pac.  435;  Northern 
Counties  Inv.  Trust  v.  Hender,  12 
Wash.  559,  41  Pac.  913. 

[a]  Failure  of  the  aifidavit  to  state 
the  sum  that  surety  was  worth,  ren- 
ders the  appeal  subject  to  dismissal. 
Starks  v.  Stafford,  14  Ore.  317,  12  Pac. 
670. 

As  to  right  to  amend  affidavit  of  jus- 
tification, see  supra,  II. 

As  to  waiver  of  affidavit,  see  supra, 
IT. 

68.  Idaho.— Miller  v.  Pine  Min.  Co., 
3  Idaho  603,  32  Pac.  207,  failure  of 
notary  to  sign  his  name  to  the  jurat 
on  the  affidavit.  N.  Y.— Hill  v.  Burke, 
62  N.  Y.  111.     Wash.— Jones  v.  Her- 


rick,  33  Wash.  197,  74  Pac.  332;  Hor- 
ton V.  Donohoe  Kelly  Bkg.  Co.,  15 
Wash.   399,  46   Pac.  409,  47   Pac.  435. 

69.  Lee  v.  Watson,  15  Mont.  228,  38 
Pac.   1077. 

70.  McSherry  v.  Pennsylvania  Consol. 
Gold  Min.  Co.,  97  Cal.  637,  32  Pac. 
711;  Central  Altagracia  v.  Otero,  13 
Porto  Rico  108. 

71.  Cal. — Boyer  v.  Superior  Court, 
110  Cal.  401,  42  Pac.  892;  Swasey  v. 
Adair,  83  Cal.  136,  23  Pac.  284;  Wit- 
tram  V.  Crommelin,  72  Cal.  89,  13  Pac. 
160;  Gooby  v.  Hanson,  70  Cal.  xix,  11 
Pac.  489;  Hill  v.  Finnigan,  54  Cal.  493; 
Schacht  V.  Odell,  52  Cal.  447;  Roush 
V.  Van  Hagen,  17  Cal.  121.  Mont. 
Threlkeld  v.  O'Neal,  26  Mont.  209,  66 
Pac.  940;  King  v.  Elling,  24  Mont. 
470,  62  Pac.  783.  N.  Y.— Finkelstein 
V.  Punie,  162  App.  Div.  119,  147  N.  Y. 
Supp.  317. 

[a]  Failure  of  the  notary  to  sign 
the  jurat  to  the  affidavit  of  justifica- 
tion will  not  effect  a  release  of  the 
stay  of  execution.  Miller  v.  Pine  Min. 
Co.,  3  Idaho  603,  32  Pac.  207. 

72.  Edgerton  v.  West,  38  Fla.  338, 
21  So.  278. 

[a]  Justification  as  Protection  to 
Official  Approving  Bond. — The  statute 
does  not  make  it  mandatory  of  the 
clerk  to  swear  the  sureties  as  to  the 
value  of  their  property.  A  justifica- 
tion of  the  sureties  may  be  a  pro- 
tection to  the  clerk  in  the  event  they 
are  in  fact  insolvent,  and  the  approval 
of  the  bond  without  a  justification  of 
the  sureties  when  they  are  insolvent 
may  render  the  clerk  liable.  Edgerton 
V.  West,  38  Fla.  338,  21  So.  278. 
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ure  of  the  sureties  on  a  bail  bond,  to  justify,  will  forfeit  the  bond," 
and  renders  the  sheriff  liable  as  bail/* 

Inability  To  Justify.  —  Where  the  sureties  on  an  appeal  bond  have 
been  adjudged  insufficient  and  no  others  are  furnished,  an  appeal  will 
be  dismissed." 

Waiver.  • —  The  adverse  party  may  expressly,^^  or  by  his  laches," 
waive  the  justification  of  sureties  after  excepting  thereto. 


73.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  317,  3  Fed.  Cas.  No.  1,589. 

74.  Arteaga  v.  Conner,  88  N.  Y.  403, 
2  Civ.  Proc.  152;  Douglass  v.  Warren, 
19  Hun  (N.  Y.)  1,  58  How.  Pr.  264; 
Metcalf  V.  Stryker,  10  Abb.  Pr.  (N.  Y.) 
12,  31  Barb.  62;  Watt  v.  Reillv,  62 
How.  Pr.  (N.  Y.)  350;  Sartos  r.  Mar- 
ceques,  9  How.  Pr.  (N.  Y.)  188;  Cum- 
mings  V.  Meeker,  2  Miles  (Pa.)  83; 
Littieboy  v.  Blankman,  1  Miles  (Pa.) 
279. 

[a]  Sheriff  may  exonerate  himself 
by  rearresting  the  defendant  and  hold- 
ing him  in  actual  custody.  Douglass 
f.  Warren,  19  Hun  (N.  Y.')  1,  58  How. 
Pr.  264;  Watt  v.  Reilly,  62  How.  Pr. 
(N.  Y.)    350. 

75.  111.— Rabb  v.  Thomas,  137  HI. 
App.  255.  La. — Baker  v.  Shultz,  35  La. 
Ann.  524;  Dumas  v.  Mary,  29  La.  Ann. 
808.  Wash.— Glover  v.  Cove,  16  Wash. 
323,  47  Pac.  737. 

76.  Cal. — Bank  of  Eseondido  v,  Supe- 
rior Court,  106  Cal.  43,  39  Pac.  211; 
Blair  v.  Hamilton,  32  Cal.  49,  53; 
Crowley  Launch  &  T.  Co.  v.  Superior 
Court,  10  Cal.  App.  342,  101  Pac.  935. 
Idaho. — Snyder  r.  Wooden,  11  Idaho 
150,  81  Pac.  377.  N.  Y.— People  ex  rel. 
Boyden  v.  Superior  Court,  20  Wend. 
607;  Flack  v.  Eager,  4  Johns.  185; 
Decker  v.  Anderson,  39  Barb.  346; 
Zwecker  v.  Levine,  135  App.  Div.  432, 


120  N.  Y.  Supp.  425;  Webb  v.  Hecox, 
27  Misc.  169,  58  N.  Y.  Supp.  382. 
Ore. — Cantrall  v.  Sterling  Min.  Co  61 
Ore.  516,  122  Pac.  42.  Pa.— White  v. 
Filler,  7  Pa.  533;  Com.  v.  Heilman,  4 
Pa.  4.55;  Fitler  v.  Bryson,  6  Watts  & 
S.  566. 

fa]  An  exception  to  sureties  may  be 
withdrawn  (1)  by  oral  stipulation,  and 
if  withdrawn  the  undertaking  stands 
as  though  no  exceptions  to  the  sureties 
requiring  them  to  justify  had  been  de- 
manded (Zwecker  v.  Levine,  135  App 
Div.  432,  120  N.  Y.  Supp.  425),  (2) 
tut  the  exception  can  be  withdrawn 
only  within  the  time  in  which  the 
sureties  are  required  to  justify.  Hoff- 
man V.  Smith,  34  Hun  485;  People 
er  rel.  Boyden  v.  Superior  Court,  20 
Wend.  607;  Zwecker  v.  Levine,  135 
App.    Div.    432,    120    N.    Y.    Supp.    425. 

fb]  Waiver  by  Failure  To  Attend 
at  Time  of  Justification.—' '  The  benefit 
of  an  exception  duly  taken  to  sureties 
on  appeal  is  waived  by  the  failure  of 
the  respondent  to  attend  the  officer  be- 
fore whom  notice  of  justification  is 
given,  although  the  sureties  also  fail 
to  attend."  Ballard  v.  Ballard,  18 
N.  Y.  491;  Webb  r.  Hecox,  27  Misc. 
169,  58  N.  Y.  Supp.  382. 

77.  Bank  of  Eseondido  v.  Superior 
Court,  106  Cal.  34,  39  Pac.  211. 


JUVENILE  ACTS.  —  See  Infants ;  Reformatories. 


JUVENILE  COURTS.  —  See  Infants. 
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By  the  Editorial  Staff. 


[.    JURISDICTION,  409 


II,    INDICTMENT  AND  INFORMATION,  409 


III.    TRIAL,  411 


OROSS-REFEBENCES: 


Abduction ; 

False  Imprisonment; 


Indictment  and  Information ; 
Parent  and  Child. 


I.  JURISDICTION.  —  Where  a  person  is  unlawfully  seized  in  a 
certain  county  and  taken  out  of  the  state,  an  indictment  may  be  found 
in  the  county  where  the  seizure  occurred.^ 

II.  INDICTMENT  AND  INFORMATION.^  —  An  indictment  or 
information  for  kidnaping  must  contain  every  averment  necessary  to 
the  description  of  the  offense.^  And  if  the  offense  is  defined  by  statute, 
it  is  sufficient*  to  pursue  the  language  of  the  statute  or  to  use  words 


1.  State  V.  Whaley,  2  Harr,  (Del.) 
538,  whether  an  iodictment  could  have 
been  found  in  a  county  through  which 
the  person  was  carried,  query. 

See  generally  the  title  "Jurisdic- 
tion." 

For  analogous  cases,  see  the  titles 
"Libel  and  Slander;"   "Larceny." 

2.  See  generally  the  title  "Indict- 
ment and  Information." 

3.  Click  i;.  State,  3  Tex.  282. 

For  forms  of  indictment,  see  9  Stand- 
A&o  Proc.  759. 


[a]  Merely  alleging  kidnaping  gen- 
erally without  specifying  the  facts  and 
circumstances  ia  not  sufB-cient.  Click 
f.  State,  3  Tex.  282. 

4.  Oal.— People  v.  Fick,  89  Cal.  144, 
26  Pac.  759.  Qa.— Dowda  v.  State,  74 
Ga.  12.  Ind.— State  v.  Sutton,  116  Ind. 
527,  19  N.  E.  602;  State  v.  McRoberts, 
4  Blackf.  178.  La.— State  v.  Holland, 
120  La.  429,  45  So.  380.  N.  C— State 
V.  Harrison,  145  N.  C.  408,  59  S.  E. 
867. 
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of  equivalent  import,  -without  setting  out  the  circumstances  attending 
the  commission  of  the  offense.* 

Generally  the  indictment  or  information  must  contain  an  averment 
of  assault,^  and  of  asportation  or  conveying  away^  of  a  person,  de- 
scribing him,®  against  his  will  and  consent,'  without  any  legal  warrant 
or  authority.^"  As  the  offense  of  false  imprisonment  is  included  in 
that  of  kidnaping,  every  averment  necessary  to  the  description  of  that 
offense  must  be  stated. ^^  If  the  statute  does  not  make  a  specific  in- 
tent an  element  of  the  offense,  it  is  not  necessary  to  allege  intent;" 
but  it  is  otherwise  if  a  particular  intent  is  an  element  of  the  offense.^^ 


Following  the  language  of  the  stat- 
ute,  see    12   Standard  Proc.   442. 

[a]  That  the  taking  was  "felon- 
ious" need  not  be  stated,  as  the  word 
is  not  used  in  the  statute  and  the  of- 
fense was  only  a  misdemeanor  at  com- 
mon law.  State  v-  Holland,  120  La. 
429,  45  So.  380. 

fb]  The  omission  of  the  word  "se- 
cretly" in  charging  the  keeping  and 
detention  of  a  person  against  his  will 
does  not  vitiate  an  information,  under 
a  statute  providing  that  "every  per- 
son who  willfully  seizes  ...  or  kid- 
naps another  with  intent  to  cause  him 
without  authority  of  law,  to  be  secretly 
confined  .  .  .  within  the  state  .  .  . 
or  kept  or  detained  against  his  or  her 
will,"  is  guilty  of  kidnaping,  as  the 
word  secretly  does  not  modify  the 
words  "kept  or  detained."  In  re 
McDonald,  50  Mont.  348,  146  Pac.  942. 

5.  Dowda  V.  State,  74  Ga.  12;  State 
V.  Harrison,  145  N.  C.  408,  59  S.  E. 
867. 

6.  Click  r.  State,  3  Tex.  282. 

7.  Click  V.  State,  3  Tex.  282. 

[a]  Carrying  Out  of  Country. — (1) 
At  common  law,  the  indictment  must 
allege  a  carrying  away  or  transporta- 
tion of  the  party  injured  from  his  own 
country  into  another  unlawfully  and 
against  his  will.  Click  v.  State,  3  Tex. 
282.  (2)  But  this  is  not  necessary 
under  statute.  State  v.  Sutton,  116 
Tnd.  527,  19  N.  E.  602.  See  Pruitt 
V.  State,  102   Ga.  688,  29  S.  E.  437. 

[b]  From  One  Parish  to  Another. 
Under  a  statute  making  it  an  offense 
tc  forcibly  carry  a  person  "from  one 
part  of  the  state  to  another  part,"  it 
is  not  necessary  to  allege  a  carriage 
from  one  parish  to  another.  State  v. 
Backarow,  38  La.  Ann.  316. 

8.  Com.  V.  Myers,  146  Pa.  24,  23 
Atl.  164,  holding  that  an  indictment 
for  conspiracy  to  kidnap  a  child  is  de- 
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fective  which  does  not  allege  the  child 
was  under  ten  years  of  age. 

9.  Click  V.  State,  3   Tex.  282. 

10.  Click  V.  State,  3  Tex.  282. 

[a]  SuiRcient  Averment. — The  word 
"unlawfully"  is  equivalent  to  the  stat- 
utory words  "without  authority  of 
law,"  and  may  be  substituted  therefor. 
State  V.  Holland,  120  La.  429,  45  So. 
380. 

[b]  Negativing  Exception. — (1)  But 
where  the  statute  defining  kidnaping 
states  the  element  of  want  of  author- 
ity as  an  exception,  as  where  it  pro- 
vides that  whoever  kidnaps  a  person 
is  guilty  of  kidnaping  "unless  it  be 
in  pursuance  of  the  laws  of  this  state 
or  of  the  United  States,"  it  is  neces- 
5ary  to  negative  the  exception.  A 
charge  that  the  acts  were  done  un 
lawfully  and  feloniously  is  not  suffi 
cient.  State  v.  Kimmerling,  124  Ind. 
282,  24  N.  E.  722;  State  v.  Sutton,  116 
Ind.  527,  19  N.  E.  602.  (2)  An  aver- 
ment that  the  defendant  had  not  then 
and  there  established  a  claim  on  the 
person  injured  according  to  law  is  not 
the  equivalent  of  negativing  the  tak- 
ing away  in  pursuance  of  law.  State 
1.  Kimmerling,  124  Ind.  382,  24  N.  E, 
722. 

fc]  The  omission  to  allege  want  of 
legal  authority  cannot  he  supplied  by 
the  conclusion  "contrary  to  the  form 
of  the  statutes,"  where  the  statute 
does  not  define  the  offense.  Click  v. 
State,  3  Tex.  282. 

11.  Click  V.  State,  3  Tex.  282.  See 
generally  the  title  "False  Imprison- 
ment." 

12.  Cal.— People  v.  Fick,  89  Cal.  144, 
26  Pac.  759,  the  allegation  of  intent 
is  surplusage.  Ind. — Boes  v.  State,  125 
Ind.  205,  25  N.  E.  218.  La.— State  v. 
Backarow,  38  La.  Ann.  316.  Mont. 
State  V.  Stickney,  29  Mont.  523,  75 
Pac.  201. 

13.  Ala.— See  Oliver  v.  State,  17  Al». 
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If  the  person  kidnaped  is  a  person  under  the  age  of  consent,  the 
indictment  must  allege  the  lack  of  consent  of  his  parents  or  guardian, 
if  he  has  any,"  but  it  is  not  necessary  to  state  the  names  of  the  par- 
ents or  guardian."  _        ,      , , 

Joinder  of  Offenses.  —  The  indictment  or  information  should  not  im- 
properly join  offenses." 

Ill,  'trial. —  The  general  rules  regarding  issues,  proof,  and 
variance,^^  instructions,^^  questions  of  law  and  fact,^'^  and  trials  gen- 


587.  Pa. — Com.  v.  Myers,  146  Pa.  24, 
23  Atl.  164,  intent  to  deprive  parent 
of  possession  of  the  child  or  to  steal 
any  article  of  value  or  use  upon  its 
person.  Wis. — Smith  v-  State,  63  "Wis. 
453,  23  N.  W.  879. 

[a]  Statute  Construed. — A  statute 
providing  that  "Whoever  kidnaps,  or 
forcibly  or  fraudulently  carries  off  or 
decoys  from  his  place  of  residence,  or 
arrests  or  imprisons  any  person,  with 
the  intention  of  having  such  person 
carried  away  from  his  place  of  resi- 
dence," is  guilty  of  kidnaping,  em- 
braces two  offenses,  that  where  the 
person  is  taken  away  from  his  resi- 
dence under  the  first  gubdivision,  and 
that  under  the  second,  where  he  need 
not  necessarily  leave  his  residence. 
Under  the  first  the  stated  intent  is  not 
necessary  and  need  not  be  alleged,  but 
it  is  otherwise  as  to  the  offense  in 
the  second  subdivision.  Boes  v.  State, 
125  Ind.  205,  25  N.  E.  218;  State  v. 
Sutton,  116  Ind.  527,  19  N.  B.  602. 

14.  Pruitt  V.  State,  102  Ga.  688,  29 
S.  E.  437. 

[a]  Lack  of  Consent  of  One  Parent 
Only. — It  is  sufficient  to  allege  the  en- 
ticing away  of  the  child  against  the 
will  of  the  father  only.  Arrington  v. 
State,  3  Ga.  App.  30,  59  S.  E.  207. 

[b]  Consent  of  Guardian  Where 
Child  Has  Parent. — If  the  indictment 
alleges  the  kidnaping  against  the  con- 
sent of  the  parents,  naming  them,  it 
is  sufficient  although  it  does  not  al- 
lege want  of  consent  of  the  guardian. 
Pruitt  V.  State,  102  Ga.  688,  29  S.  E. 
437. 

[c]  If  the  child  has  no  parents  or 
guardian,  an  indictment  alleging  kid- 
naping against  the  will  of  the  child  is 
fatally  defective,  if  it  fails  to  allege 
he  has  no  parent  or  guardian.  Sutton 
f.  State,  122  Ga.  158,  50  S.  E.  60. 

15,  Arrington  v.  State,  3  Ga.  App. 
30,  59  S.  E.  207,  an  averment  that 
the  parents  did  not  consent  sufficiently 
advises  the   accused  of   their  identity. 


16,  See  Com.  v.  Westervelt,  11  Phila 
(Pa.)  461,  32  Leg.  Int.  346,  where  a 
count  for  harboring  and  concealing  was 
pleaded. 

For  general  rules  as  to  duplicity  and 
joinder,  see   12  Standard  Proc.  499. 

[a]  Abduction  and  kidnaping  may 
be  joined  in  separate  counts.  Mason 
t,'.  State,  29  Tex.  App.  24,  14  S.  W. 
71. 

[b]  The  allegation  of  an  assault  in 
accomplishing  the  offense  of  kidnaping 
does  not  subject  an  indictment  to  the 
objection  of  charging  two  separate  of- 
fenses. People  V.  Ah  Own,  39  Cal. 
C04. 

[c]  An  information  charging  the 
stealing  of  two  children  does  not  charge 
two  separate  offenses.  People  v.  Milne, 
60  Cal.  71. 

[d]  Charging  Acts  Conjunctively 
Which  Statute  States  Disjunctively, 
Where  the  statute  provides  that  every 
person  who  "forcibly  seizes  and  con- 
fines another,  or  inveigles  or  kidnaps 
another,"  is  guilty  of  kidnaping,  all 
the  acts  may  be  embraced  in  one  count 
using  the  conjunction  "and"  instead 
of  "or,"  State  v.  White,  48  Ore.  416, 
87  Pae.  137.  For  general  rule,  see  12 
Standard  Proc.  507. 

17,  Cal.— People  v.  Fick,  89  Cal.  144, 
26  Pac.  759,  allegations  of  intent  being 
surplusage  under  statute  need  not  be 
proved.  Del. — State  v.  Whaley,  2  Harr. 
538,  allegations  setting  out  the  route 
of  the  defendants  need  not  be  proved. 
Kan.— State  v.  Tillotson,  85  Kan.  577, 
117  Pac.  1030,  Ann.  Cas.  1913A,  463, 
holding  proof  that  the  name  of  the  child 
kidnaped  is  Charlotte  will  support  an 
information    describing   her    as    Lottie. 

See  generally  the  titles  "Trial;" 
"Variance  and  Failure  of  Proof." 

18,  See  State  v.  Rivers,  84  Vt.  154, 
78  Atl.  786,  and  the  title  "Instruc- 
tions. ' ' 

19,  People  V.  Fick,  89  Cal.  144,  20 
Fac.  759,  whether  "Toy  Fong"  and 
"  Choy  Fong"  are  idem  sonans  is  for 
the  jury. 
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erally,^°  apply  to  prosecutions  for  kidnaping. 


The  question  of  the  defendant's  in- 
tent is  one  of  fact  for  the  determina- 
tion of  the  jury.  See  8  Ency.  op  Ev. 
1. 


See  generally  the  title  "Province  of 
Judge  and  Jury." 
20.     See  generally  the  title  "Trial." 


KNOWLEDGE.  —  See  Information  and  Belief;  Lis  Pendens;  Mental 

State;  Notice. 


LABELS.  —  See  Copyright  Proceedings;  Pure  Pood  Laws;  Trade- 
Marks  and  Trade  Names. 
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Misuse  of  union  label,   see   "Trade-Marks  and   Trade  Names." 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article, 

I.    CAPACITY  TO  SUE,  AND  BE  SUED.  —  In  the  absence^  of  an 


1.  See  3  Standard  Proc.  161,  and 
the  title   "Joint  Stock  Companies." 

[a]  A  Statute  Must  Be  Strictly 
CompUed    With.— Thus,    in    an   action 


under  the  New  York  statute  it  "was 
held  that  such  action  must  be  dis- 
missed "where  it  does  not  appear  to 
have  been  brought,  as  required  by  Code 
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enabling  statute,  a  labor  union,  as  such,  has  no  power  to  sue,^  and 
cannot  be  sued  in  its  association  name,  but  the  names  of  its  members 
must  be  set  forth  in  the  complaint.^  Where,  however,  the  members 
are  numerous,  in  accordance  with  the  rule  in  such  cases  in  equity  and 
under  some  statutes,  a  few  may  be  made  plaintiffs*  or  defendants  for 
all.^  An  objection  to  the  complaint  upon  the  ground  that  plaintiff 
has  no  capacity  to  sue  should  be  raised  by  demurrer,^  and  after  plead- 
ing? to  the  merits,^  or  in  a  collateral  proceeding  such  objection  can- 
not be  considered.* 

II.     REMEDY  OF  MEMBER  AGAINST  EXPULSION.  —  In  an 


Civ.  Proc,  §1919,  against  the  presi- 
dent or  treasurer,  where  it  has  such 
officers,  or  instituted  against  all  the 
members,  under  section  1923."  Hanke 
V.  Cigar  Makers',  etc.,  27  Misc.  529, 
58  N.  Y.  Supp.  412. 

[b]  Business  Association. — (1)  A 
statute  providing  that  where  two  or 
more  persons  associate  in  any  business 
under  a  common  name  they  may  be 
sued  by  such  common  name  does  not 
authorize  the  bringing  of  an  action 
by  the  association  in  its  common  name 
but  refers  only  to  actions  brought 
against  it.  St.  Paul  Typothetae  r.  St. 
Paul  Bookbinders,  94  Minn.  351,  102 
N.  W.  725.  (2)  But  where  a  labor 
union  maintains  also  a  fraternal  in- 
surance department  an  action  in  the 
common  name  may  be  maintained  under 
such  statute.  Tavlor  v.  Order  of  Rv. 
Conductors,  89  Minn.  222,  94  N.  W. 
684. 

2.  Snow  V.  Wheeler,  113  Mass.  179; 
Bloete  V.  Simon,  19  Abb.  N.  C.  (N.  Y.) 
88. 

3.  U.  S. — Allis-Chalmers  Co.  v.  Iron 
Molders'  Union,  150  Fed.  155,  modify- 
ing 166  Fed.  45,  91  C.  C.  A.  631,  20 
L.  R.  A.  (N.  S.)  315;  Seattle  Brewing, 
etc.  Co.  V.  Hansen,  144  Fed.  lOll: 
American  Steel,  etc.  Co.  v.  Wire  Draw- 
ers' Union,  90  Fed.  598;  Oxley  Stave 
Co.  V.  Coopers'  Int.  Union,  72  Fed.  695. 
111. — Franldin  Union  No.  4  r.  People, 
220  111.  355,  77  N.  E.  176,  110  Am. 
St.  Rep.  248,  4  L.  R.  A.  (N.  S.)  1001. 
Ind. — Karges  F.  Co.  v.  Amalgamated, 
etc.,  165  Ind.  421,  75  N.  E.  877,  2 
L.  R.  A.  (N.  S.)  788.  Mass.— Rey- 
nolds V.  Davis,  198  Mass.  294,  84  N. 
E.  457,  17  L.  R.  A.  (N.  S.)  162;  Pickett 
V.  Walsh,  192  Mass.  572,  78  N.  E. 
753,  116  Am.  St.  Rep.  272,  6  L.  R.  A. 
(N.  S.)  1067.  N.  Y.— Russell  &  Sons 
V.  Stampers',  etc.  Union,  57  Misc.  96, 
107  N.  Y.  Supp.  303. 
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i.  Barnes  &  Co.  v.  Berry,  156  Fed. 
72. 

As  to  representative  parties  gen- 
erally, see  the  title  "Parties." 

5.  D.  C. — American  Federation  of 
Labor  v.  Buck's,  etc.  Co.,  33  App.  Cas. 
83.  Mass. — Willcutt  &  Sons  v.  Dris- 
coll,  200  Mass.  110,  85  N.  E.  897,  23 
L.  R.  A.  (N.  S.)  1236;  Snow  v.  Wheel- 
er, 113  Mass.  179.  Nev. — Branson  v. 
Industrial  Workers,  etc.,  30  Nev.  270, 
95  Pac.  354.  OMo.— Hillenbrand  v. 
Building  Trades  Council,  14  Ohio  Dee. 
628. 

[a]  "The  rule  of  equity  pleading 
which  dispenses  with  the  joinder  of 
all  members  of  an  unincorporated  as- 
sociation depends  upon  their  being 
members  of  a  class  who  have  a  com- 
mon interest  and  are  too  numerous  to 
be  made  individually  parties  defend- 
ant even  if  their  names  are  known  to 
the  plaintiflF.  The  proper  way  of  bring- 
ing them  before  the  court  is  to  join 
as  parties  defendant  persons  who  are 
alleged  to  be  and  are  proper  repre- 
sentatives of  the  class  describing  the 
class  to  which  the  members  belong  and 
stating  that  the  members  are  too 
numerous  to  be  joined  as  parties  de- 
fendant." Reynolds  v.  Davis,  198 
Mass.  294,  84  N.  E.  457,  17  L.  R,  A. 
(N.  S.)   162. 

6.  Franklin  Union  No.  4  v.  People, 
220  111.  355,  77  N.  E.  176,  110  Am. 
St.  Rep.  248,  4  L.  R.  A.  (N.  S.)  1001; 
People  V.  New  York,  etc.  Masons,  3 
Hun  (N.  Y.)  361.  See  6  Standard  Peoc. 
894. 

7.  Iron  Molders',  etc.  v.  Allis-Chalm- 
ers Co.,  166  Fed.  45,  91  C.  C.  A.  631, 
20  L.  R.  A.  (N.  S.)  315;  Flannery  v. 
People,  225  111.  62,  80  N.  E.  60. 

8.  Barnes  &  Co.  v.  Chicago  F.  Union, 
etc.,  232  111.  402,  83  N.  E.  932,  122 
Am.  St.  Rep.  129,  14  L.  R.  A.  (N.  S.) 
1150;  Atkins  f.  Fletcher  Co.,  65  N.  J. 
Eq.    658,   55   Atl.    1074. 
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action  for  damages  caused  by  plaintiff's  expulsion  from  the  union  the 
complaint  must  show  that  plaintiff  has  exhausted  the  remedies  pro- 
vided by  its  by-laws,*  or  that  such  remedies  are  inadequate.^"  It  must 
likewise  appear  from  the  complaint  that  the  damages  sought  to  be 
recovered  were  directly  caused  by  the  expulsion  from  the  union. ^^ 
But  the  recovery  of  such  damages  is  no  bar  to  further  relief  by  a  suit 
in  equity."  Where  the  union  is  an  unincorporated  association  an  ex- 
pelled member  may  apply  to  a  court  of  equity  for  an  injunctive  relief/^ 
but  the  petition  njust  show  that  property  rights  are  involved,"  and 
that  the  expulsion  was  unlawful. ^^ 

"Where  a  labor  union  is  incorporated,  a  petition  for  a  writ  of  manda- 
mus is  the  proper  remedy  to  compel  the  restoration  to  its  member- 
ship." The  petition  for  a  M'rit  of  mandate  must  show  in  what  par- 
ticular the  proceedings  for  plaintiff's  expulsion  were  irregular.^^ 

m.    ACTION  AGAINST  UNION  FOR  DAMAGES.  —  A.    Gener- 


9.  HI.  — Engel  v.  Walsh,  258  111. 
98,  101  N.  E.  222,  45  L.  K.  A. 
(N.  S.)  353;  Clifford  v.  Hedrick,  159 
111.  App.  63.  Mich. — Harris  v.  Detroit 
Tp.  Union,  144  Mich.  422,  108  N.  W. 
362.  N.  J. — Brennan  v.  United  Hatters, 
etc.,  73  N.  J.  L.  729,  65  Atl.  165,  118 
Am.  St.  Rep.  727,  9  L.  E.  A.  (N.  S.) 
254.  N.  Y.— Local  Union  No.  1006  v. 
Brotherhood,  etc.,  149  N.  Y.  Supp. 
1025;  Raych  v.  Hadida,  130  N.  Y.  Supp. 
346;  Burns  v.  Bricklayers',  etc.,  14 
N.  Y.  Supp.  361;  People,  etc.  v.  The 
New  York,  etc.,  3  Hun  361. 

10.  La. — Schneider  v.  Local  Union, 
etc.,  116  La.  270,  40  So.  700,  114  Am. 
St.  Rep.  549,  5  L.  R.  A.  (N.  S.)  891. 
Mo. — Swaine  v.  Miller,  72  Mo.  App. 
446.  N.  Y. — People  ex  rel.  Deverell  v. 
Musical,  etc.  Union,  118  N.  Y.  101,  23 
N.  E.  129;  Schouten  v.  Alpine,  77  Misc. 
19,  137  N.  Y.  Supp.  380.  Pa.— Weiss 
V.  Musical  Mut.  R.  Union,  189  Pa.  446, 
42  Atl.  118,  69  Am.  St.  Rep.  820. 

11.  U.  S.— Campbell  v.  Johnson,  167 
Fed.  102,  92  C.  C.  A.  554.  N.  Y. 
Schouten  v.  Alpine,  77  Misc.  19,  137 
N.  Y.  Supp.  380;  Connell  v.  Stalker, 
21  Misc.  609,  48  N.  Y.  Supp.  77; 
Merscheim  v.  Musical  Mut.  Pro.  Union, 
8  N.  Y.  Supp.  702.  Tex.— Cotton  Jam- 
mers', etc.  r.  Taylor,  23  Tex.  Civ.  App. 
367,  56  S.  W.  553. 

fa]  Connection  Between  Expulsion 
ajid  Damage. — A  complaint  in  an  ac- 
tion for  damages  alleged  to  have  re- 
sulted to  plaintiff  by  reason  of  his 
wrongful  expulsion  from  the  defendant 
association  which  fails  to  disclose  in 
■what  manner  the  suspension  affected 
his   right   to   engage    in    remunerative 


labor  or  prevented  him  from  procuring 
work  is  fatally  defective.  Cotton  Jam- 
mers'  &  L.  Assn.  V.  Taylor,  23  Tex. 
Civ.   App.   367,   56   S.   W.   553. 

12.  Fairbanks  v.  McDonald  (Mass.), 
106  N.  E.  1000. 

13.  111. — Kemp  v.  Division,  etc.,  153 
111.  App.  344.  La. — Schneider  v.  Local 
Union,  etc.,  116  La.  270,  40  So.  700, 
114  Am.  St.  Rep.  549,  5  L.  R.  A.  (N. 
S.)  891.  Mass.— Fairbanks  v.  McDon- 
ald, 106  N.  E.  1000.  N.  Y.— Corregan 
V.  Hay,  87  N.  Y.  Supp.  956. 

14.  Flaherty  v.  Portland  L.  B.  Soc, 
99  Me.  253,  59  Atl.  58;  Froelieh  v. 
Musicians'  Assn.,  93  Mo.  App.  383. 

15.  Mayer  v.  Journeymen  Stone-C. 
Assn.,  47  N.  J.  Eq.  519,  20  Atl.  492; 
Schmidt  v.  Wevell,  60  Misc.  370,  113 
N.  Y.  Supp.  630. 

[a]  In  the  absence  of  such  showing 
a  court  of  equity  will  not  interfere. 
Clifford   V.   Hedrick,   159    111.    App.    63. 

16.  Otto  V.  Journeymen,  etc.,  75  Cal. 
308,  17  Pae.  217,  7  Am.  St.  Rep.  156; 
Weiss  V.  Musical  Mut.  P.  Union,  189 
Pa.  446,  42  'Atl.  118,  69  Am.  St.  Rep. 
820. 

[a]  The  union  cannot  be  heard  to 
deny  its  corporate  existence  on  the 
ground  that  it  has  failed  to  comply 
with  all  provisions  of  the  statute  in 
regard  to  its  incorporation.  Meurer  v. 
Detroit  Musicians',  etc.,  95  Mich.  451, 

54  N.  W.  954. 

17.  Lysaght  i:  St.  Louis,  etc,  Assn., 

55  Mo.   App.   538. 

[a]  The  petition  should  designate 
the  specific  by-law  alleged  to  have  been 
disregarded.  Beesley  v.  Chicago  Jour- 
neymen P.  Assn.,  44  111.  App.  278. 
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ALLY.  —  An  action  may  be  maintained  against  a  labor  union  for  the 
recovery  of  damages  caused  by  its  wrongful  interference  with  plain- 
tiff's business/^  provided  that  such  damages  are  certain  and  suscep- 
tible of  proof."  In  such  action  each  member  of  a  union  is  held  liable 
for  all  the  damage.^"  This  rule,  however,  does  not  apply  to  the  re- 
covery of  exemplary  damages.^^ 

B.  Complaint  or  Declaration.  —  1.  In  General.  —  The  gist  of 
the  action  being  the  injury  it  is  not  necessary  to  allege  conspiracy,^^ 
except  for  the  purpose  of  showing  that  defendants  were  joint  tort- 
feasors.^' But  where  a  conspiracy  with  an  unlawful  object  is  relied 
upon,  the  object  must  be  pleaded,"  or  facts  showing  that  the  acts  of 
the  labor  union  were  done  maliciously  must  be  averred. ^^    But  where 


18.  111. — Doremus  v.  Hennessy,  62  111. 
App.  391.  Vt.— Patch  Mfg.  Co.  v.  Pro- 
tection Lodge,  No.  215,  77  Vt.  294, 
60  Atl.  74,  107  Am.  St.  Rep.  765. 
W.  Va. — Thacker  Coal  Co.  v.  Burke,  59 
W.  Va.  253,  53  S.  E.  161,  5  L.  R.  A. 
(N.  S.)   1091. 

19.  Hagan  v.  Blindell,  56  Fed.  696, 
(i  C.  C.  A.  86;  Berry  Foundry  Co.  v. 
International,  etc.  Co.,  177  Mo.  App. 
84,  164  S.  W.  245. 

[a]  The  fact  that  part  of  the  dam- 
ages cannot  be  ascertained  does  not 
preclude  the  recovery  of  the  remainder. 
Burnham  v.  Dowd,  217  Mass.  351,  104 
N.   E.   841. 

20.  U.  S.— Irving  v.  Neal,  209  Fed. 
471;  Rocky  Mountain,  etc.  Co.  v.  Mon- 
tana Federation,  etc.,  156  Fed.  809; 
Southern  R.  Co.  v.  Machinists',  etc. 
Union,  111  Fed.  49.  lU.— Purington 
V.  HinchlifE,  219  111.  159,  76  N.  E. 
47,  109  Am.  St.  Rep.  322,  2  L.  R.  A, 
m.  S.)  824;  Sutton  v.  Workmeister, 
164  111.  App.  105.  Ohio.— Dayton  Mfg. 
Co.  V.  Metal  Polishers,  etc.,  11  Ohio 
Dec.  643;  New  York,  etc.  R.  Co.  v. 
Wenger,  9  Ohio  Dec.  (Reprint)  815. 
Pa.— O 'Neil  v.  Behanna,  182  Pa.  236, 
37  Atl.  843,  61  Am.  St.  Rep.  702,  38 
L.  R.  A.  382.  Vt.— Patch  Mfg.  Co.  v. 
Protection  Lodge,  77  Vt.  294,  60  Atl. 
74,  107  Am.  St.  Rep.  765. 

[a]  Where  two  voluntary  associa- 
tions enter  into  an  unlawful  con- 
spiracy to  oppress  and  injure  the  plain- 
tiff, the  members  of  the  two  organiza- 
tions are  jointly  and  severally  liable 
for  whatever  injury  would  be  done  to 
the  plaintiff  by  carrying  out  the  object 
of  the  conspiracy  and  the  tort  may  be 
treated  as  joint  or  several,  at  the 
election  of  the  injured  party  who  may 
sue    either    one    or    more   of    the   joint 
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wrongdoers.     Hopkins   v.   Oxley   Stave 
Co.,  83  Fed.  912,  28  C.  C.  A.  99. 

21.  Wyeman  v.  Deady,  79  Conn.  414, 
65  Atl.  129,  118  Am.  St.  Rep.  152;  St. 
Louis  S.  W.  R.  Co.  V.  Thompson,  102 
Tex.  89,  113  S.  W.   144. 

22.  Ark.— Meier  v.  Speer,  96  Ark. 
618,  132  S.  W.  988,  32  L.  R.  A.  (N.  S.) 
792.  Conn. — Wyeman  v.  "Deady,  79 
Conn.  414,  65  Atl.  129,  118  Am.  St. 
Rep.  152.  Ind. — Clemmitt  v.  Watson, 
14  Ind.  App.  38,  42  N.  E.  367.  Pa. 
Buchanan  v.  Kerr,  159  Pa.  433,  28  Atl. 
J  95. 

23.  Doremus  v.  Hennessy,  62  111. 
App.  391. 

24.  U.  S.— Loewe  v.  Lawlor,  208  U. 
S.  274,  28  Sup.  Ct.  301,  52  L.  ed.  488; 
National  Fireproofing  Co.  v.  Mason 
Builders'  Assn.,  169  Fed.  259,  94  C. 
C.  A.  535,  26  L.  R.  A.  (N.  S.)  148; 
Campell  v.  Johnson,  167  Fed.  102,  92 
C.  C.  A.  554;  Toledo,  etc.  Ry.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730,  19  L. 
R.  A.  387;  Old  Dominion,  etc.  Co.  v. 
McKenna,  30  Fed.  48.  Mass. — Hanson 
f.  Innis,  211  Mass.  301,  97  N.  E.  756; 
Walker  v.  Cronin,  107  Mass.  555.  Mo. 
Carter  v.  Oster,  134  Mo.  App.  146,  112 
S.  W.  995.  N.  J.— Brennan  v.  United 
Hatters  of  N.  A.,  73  N.  J.  L.  729,  65 
Atl.  165,  118  Am.  St.  Rep.  727,  9  L. 
R.  A.  (N.  S.)  254;  Frank  v.  Herold, 
63  N.  J.  Eq.  443,  52  Atl.  152.  N.  Y. 
Connell  v.  Stalker,  21  Misc.  609,  48  N. 
Y.  Supp.  77;  Fuerst  v.  Musical,  etc. 
Union,  95  N.  Y.  Supp.  155.  Pa. — Baus- 
bach  V.  Reiff,  244  Pa.  559,  91  Atl. 
224. 

25.  U.  S.— Old  Dominion,  etc.  Co.  v. 
McKenna,  30  Fed.  48.  Cal. — Parkinson 
Co.  V.  Building  Trades,  etc.,  154  Cal. 
581,  98  Pac.  1027,  21  L.  R.  A.  (N.  S.) 
550.  Fla.— Chipley  v.  Atkinson,  23  Fla. 
206,   1   So.   934,   11   Am.  St.   Eep.   367. 
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tho  object  of  the  conspiracy  in  itself  is  lawful,  the  complaint  must  show 
the  uplawful  means  employed  in  furtherance  thereof.^®  And  it  must 
appear  from  the  allegations  of  the  complaint  that  the  acts  of  the 
labor  union  complained  of  proximately  caused  the  damages  sought 
to  be  recovered.-^  Where  special  damages  are  claimed  the  circum- 
stances by  reason  of  which  such  damages  were  sustained,  must  be 
specifically  pleaded. ^^  If  punitive  damages  are  claimed  the  circum- 
stances justifying  them  must  be  alleged.^' 

2.  For  Procuring  Employes  To  Leave  Employment.  —  In  an  ac- 
tion for  damages  brought  against  a  labor  union  by  an  employer  for 
causing  his  employes  to  break  their  contracts,  it  is  not  essential  to 
set  forth  the  specific  unlawful  acts  of  the  defendant  which  caused  the 


111.— Purington  v.  Hinchliflf,  219  111. 
159,  76  N.  E.  47,  109  Am.  St.  Rep. 
322,  2  L.  R.  A.  (N.  S.)  824;  Doremus 
V.  Hennessy,  176  111.  608,  52  N.  E. 
924,  54  N.  E.  524,  68  Am.  St.  Rep. 
203,  43  L.  R.  A.  797.  Ind.— Clemmitt 
V.  Watson,  14  Ind.  App.  38,  42  N.  E. 
367.  Mo. — Lohse  Patent  Door  Co.  v. 
Fuelle,  215  Mo.  421,  114  S.  W.  997, 
128  Am.  St.  Rep.  492,  22  L.  R.  A. 
(N.  S.)  607.  Nev.— Branson  v.  Indus- 
trial Workers,  etc.,  30  Nev.  270,  95 
Pac.  354.  N.  J. — Brennan  v.  United 
Hatters  of  N.  A.,  73  N.  J.  L.  729, 
65  Atl.  165,  118  Am.  St.  Rep.  727,  9 
L.  R.  A.  (N.  S.)  254.  N.  Y.— Park  & 
Sons  Co.  V.  Hubbard,  30  App.  Div.  517, 
52  N.  Y.  Supp.  481.  Ohio.— Moores  & 
Co.  V.  Bricklayers'  Union,  10  Ohio  Dec. 
(Reprint)  665.  Pa. — Buchanan  v.  Kerr, 
159  Pa.  433,  28  Atl.  195. 

26.  111.— Sutton  V.  Workmeister,  164 
111.  App.  105.  Mo. — Clarkson  v.  Lat- 
blen  (Mo.  App.),  161  S.  W.  660;  Car- 
ter V.  Oster,  134  Mo.  App.  146,  112 
S.  W.  995.  Mont.— Lindsay  &  Co.,  etc. 
V.  Montana  Fed.  of  Labor,  37  Mont. 
264,  96  Pac.  127,  127  Am.  St.  Rep.  722, 
IS  L.  R.  A.  (N.  S.)  707.  Pa.— Baus- 
bach  V.  Reiff,  244  Pa.  559,  91  Atl.  224; 
O'Neil  V.  Behanna,  182  Pa.  236,  37 
Atl.  843,  61  Am.  St.  Rep.  702,  38  L. 
R.  A.  382.  Vt.— Patch  Mfg.  Co.  v.  Pro- 
tection Lodge  No.  215,  77  Vt.  294,  60 
Atl.  74,  107  Am.  St.  Rep.  765. 

27.  U.  S.— Loewe  v.  Lawlor,  208  U. 
S.  274,  28  Sup.  Ct.  301,  52  L.  ed.  488; 
National  Fireproofing  Co.  v.  Mason 
Builders'  Assn.,  169  Fed.  259,  94  C.  C. 
A.  535,  26  L.  R.  A.  (N.  S.)  148.  Conn. 
Wyeman  v.  Deady,  79  Conn.  414,  65 
Atl.  129,  118  Am.  St.  Rep.  152.  La. 
Webb  V.  Drake,  52  La.  Ann.  290,  26 
So.  791.  Md.— Lucke  v.  Clothing  Cut- 
ters', etc.,  77  Md.  396,  26  Atl.  505,  39 


Am.  St.  Rep.  421,  19  L.  R.  A.  408.  Mass. 
New    England,    etc.    Co.    v.    McGivern, 

105  N.    E.    885;    Carew   v.    Rutherford, 

106  Mass.  1.  Mo.  —  Lohse  Patent 
Door  Co.  V.  Fuelle,  215  Mo.  421,  114 
S.  W.  997,  128  Am.  St.  Rep.  492,  22 
L.  R.  A.  (N.  S.)  607;  Berry  Foundry 
Co.  V.  International  M.  Union,  177  Mo 
App.  84,  164  S.  W.  245.  Neb.— Map 
Etrick  V.  Ramge,  9  Neb.  390,  2  N.  W 
739,  31  Am.  Rep.  415.  N.  Y.— Curran 
f.  Galen,  152  N.  Y.  33,  46  N.  E.  297 
57  Am.  St.  Rep.  496,  37  L.  R.  A.  802 
Master  Stevedores'  Assn.  v.  Walsh,  2 
Daly  1;  Sehwarcz  r.  International,  etc 
Union,  68  Misc.  528,  124  N.  Y.  Supp 
968;  Smid  v.  Bernard,  31  Misc.  35,  63 
N.  Y.  Supp.  278.  Ohio.— Parker  v 
Bricklayers'  Union,  10  Ohio  Dec.  (Re 
print)  458.  Tex. — Cotton  Jammers' 
etc.  V.  Taylor,  23  Tex.  Civ.  App.  367 
56  S.  W.  553.  Vt.— Patch  Mfg.  Co 
V.  Protection  Lodge  No.  215,  77  Vt 
£94,  60  Atl.   74,  107  Am.  St.  Rep.  765 

28.  See  the  cases  following. 

[a]  Money  paid  under  threat  of 
Ftrike.  Carew  v.  Rutherford,  106 
Mass.  1;  State  r.  Dalton  &  Fay,  134 
Mo.  App.  517,   114  S.  W.   1132. 

[b]  Recovery  of  fine  or  penalty  paid 
to  a  union  for  the  employment  of  non- 
union men.  Burke  v.  Fay,  128  Mo. 
App.  690,  107  S.  W.  408;  Master 
Stevedores'  Assn.  v.  Walsh,  2  Daly 
(N.  Y.)   1. 

[c]  Expenses  of  keeping  employes 
in  factory  and  feeding.  Jones  v. 
Maher,  62  Misc.  388,  116  N.  Y.  Supp. 
180. 

[d]  Expenses  Incurred  in  Securing 
Other  Workmen.— Patch  Mfg.  Co.  v. 
Protection  Lodge  No.  215,  77  Vt.  294, 
60  Atl.  74,  107  Am.  St.  Rep.  765. 

29.  Park  &  Sons  Co.  v.  Hubbard,  30 
App.  Div.  517,  52  N.  Y.  Supp.  481.  See 
13  Standard  Proc.  366. 
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breach,  where  the  contract  was  for  a  stated  time.^°  But  in  the  absence 
of  a  contract  for  a  fixed  period  the  unlawful  acts  by  which  defendant 
induced  the  employes  to  leave  their  employment  must  be  averred. ^^  A 
complaint  against  a  union  for  causing  plaintiff's  discharge  which  al- 
leges as  the  ground  of  action  merely  that  defendant  threatened  the 
employer  with  a  strike  unless  he  discharged  plaintiff,  is  sufficient  in 
some  states,^^  though  not  in  othcrs.^^ 

IV.  INJUNCTION.'*  —  A.  Generally.  —  In  order  to  entitle 
plaintiff'  to  an  injunction  against  a  labor  union  enjoining  its  inter- 
ference with  plaintiff's  business  the  petition  must  show  that  the  threat- 
ened injury  is  irreparabie,^^  and  that  there  is  no  other  adequate  rem- 
edy.^*^  The  nature  of  plaintiff' 's  business,'^^  and  the  extent  of  his  in- 
terest therein,^^  must  be  alleged  in  a  petition  for  an  injunction  against 


30.  Parker  v.  Bricklayers'  Union,  10 
Ohio  Dec.   (Reprint)   458. 

31.  Me. — Perkins  v.  Pendleton,  90 
Me.  166,  38  Atl.  96,  60  Am.  St.  Rep. 
252.  Mass. — Hanson  r.  Innis,  211  Mass. 
301,   97   N.   E.   756;    Walker  v.   Cronin, 

107  Mass.  555;  Carew  v.  Rutherford, 
106  Mass.  1.  Mo.— Carter  v.  Oster,  134 
Mo.  App.  146,  112  S.  W.  995.  N.  J. 
Ruddy  V.  United  Assn.,  79  N.  J.  L. 
467,  75  Atl.  742.  Pa,— O 'Neil  v.  Be- 
hanna,  182  Pa.  236,  37  Atl.  843,  61 
Am.  St.  Rep.  702,  38  L.  R.  A.  382. 
W.  Va.— Thacker  Coal  Co.  v.  Burke,  59 
W.  Va.  253,  53  S.  E.  161,  5  L.  R.  A. 
(N.  S.)  1091.  Wis.— Badger  Brass  Mfg. 
Co.  V.  Daly,  137  Wis.  601,  119  N. 
W.  328. 

[a]  Variance. — An  allegation  that 
defendants  wrongfully  procured  a 
breach  of  contract  of  employment, 
where  the  proof  shows  the  employment 
was  for  an  indefinite  term,  constitutes 
a  fatal  variance.  Lucke  v.  Clothing 
Cutters'  &  T.  Assembly,  77  Md.  396, 
26  Atl.  505,  39  Am.  St.  Rep.  421,  19 
L.   R.   A.   408. 

32.  Mass. — Fairbanks  v.  McDonald, 
106  N.  E.  1000.  N.  J.— Ruddy  v.  United 
Assn.,  79  N.  J.  L.  467,  75  Atl.  742. 
Pa.— Bausbach  v.  Reiff,  244  Pa.  559,  91 
Atl.  224,  Ann.  Cas.  1915C,  421,  L.  R. 
A.  1915D,  785;  Erdman  v.  Mitchell,  207 
Pa.  79,  56  Atl.  327,  99  Am.  St.  Rep. 
783,   63   L.   R.   A.   534. 

[a]  An  averment  of  loss  of  employ- 
ment by  reason  of  a  "closed  shop" 
agreement  between  the  union  and  the 
employer  has  been  held  sufficient  to 
state  a  cause  of  action  for  damages 
against  the  union.  Mass. — Berry  v. 
Donovan,  188  Mass.  353,  74  N.  E."'603, 

108  Am.  St.  Rep.  499,  5  L.  R.  A.  (N. 
S.)  899.    N.  J.— Brennan  v.  United  Hat- 
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ters  of  N.  A.,  73  N.  J.  L.  729,  65  Atl. 
165,  118  Am.  St.  Rep.  727,  9  L.  R.  A. 
(N.  S.)  254.  N.  Y.— Curran  v.  Galen, 
152  N.  Y.  33,  46  N.  E.  297,  57  Am. 
St.  Rep.  496,  37  L.  R.  A.  802. 

33.  Clemmitt  v.  Watson,  14  Ind. 
App.  38,  42  N.  E.  367;  Wunch  v.  Shank- 
land,  59  App.  Div.  482,  69  N.  Y.  Supp. 
349;    Davis   v.    United,    etc.    Engineers, 

28  App.  Div.  396,  51  N.  Y.  Supp.  180; 
Reform    Club,    etc.    v.    Laborers',    etc., 

29  Misc.  247,  60  N.  Y.  Supp.  388.  Seq 
Kemp  V.  Division  No.  241,  255  111.  213, 
99  N.  E.  389,  Ann.  Cas.  1913D,  347; 
National  Protective  Assn.  v.  Cumming, 
170  N.  Y.  315,  63  N.  E.  369,  88  Am. 
St.  Rep.  648,  58  L.  R.  A.  135. 

34.  See  generally  the  title  "Injunc- 
tions." 

35.  U.  S.— Sailors'  Union,  etc.  v. 
Hammond  Lumb.  Co.,  156  Fed.  450,  85 
C.  C.  A.  16;  Arthur  v.  Oakes,  63  Fed. 
310,  11  C.  C.  A.  209,  25  L.  R.  A.  414; 
Southern  R.  Co.  f.  Machinists ',  etc. 
Union,  111  Fed.  49;  Chalmers  Co.  f. 
Reliable  Lodge,  111  Fed.  264.  111. 
Franklin  Union  No.  4  v.  People,  220 
HI.  355,  77  N.  E.  176,  110  Am.  St. 
Rep.  248,  4  L.  R.  A.  (N.  S.)  1001. 
Ohio. — Hillenbrand  v.  Building  Trades 
Council,  14  Ohio  Dee.  628.  Pa. — Sweeny 
V.  Torrence,  11  Pa.  Co.  Ct.  497. 

36.  111. — Kemp  v.  Division,  etc.,  153 
111.  App.  344.  Mass. — Sherry  v.  Per- 
kins, 147  Mass.  212,  17  N.  E.  307,  9 
Am.  St.  Rep.  689.  N.  J.— Atkins  f. 
Fletcher  Co.,  65  N.  J.  Eq.  658,  55  Atl. 
1074.  N.  Y.— Sun  Printing  &  P.  Assn. 
f.  Delaney,  62  N.  Y.  Supp.   750. 

See  generally  the  title  "Legal  Beme- 
dy." 

37.  Van  Der  Plaat  v.  Undertakers, 
70  N.  J.   Eq.   116,  62  Atl.  453. 

38.  Carroll   v.   Chesapeake,   etc.   Co., 
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a  labor  union.  The  petitio<n  must  show  that  the  defendant  union 
had  conspired  to  injure  plaintiff's  business,^^  and  that  his  property 
rights  are  violated  by  reason  of  such  conspiracy.*"  The  illegality  of 
the  means  employed  by  the  union  to  carry  into  effect  the  conspiracy 
to  injure  plaintiff's  business  must  appear  from  the  allegations  of  the 
complaint.*^  The  fact  that  the  actual  or  threatened  interference  by 
a  labor  union  with  plaintiff's  property  rights  is  accompanied  by  acts 
constituting  a  violation  of  the  criminal  law  does  not  oust  a  court  of 
equity  of  jurisdiction  over  the  subject  matter,*" 


124  Fed.  305,  61  C.  C.  A.  49;  Carter 
f.  Fortney,  170  Fed.  463;  Chesapeake, 
etc.  Co.  V.  Fire  Creek,  etc.  Co.,  119 
Fed.  942. 

[a]  Sufficient  Averment. — An  allega- 
tion that  the  plaintiff  is  engaged  in 
the  business  of  mining  and  is  develop- 
ing the  mining  property  of  a  certain 
corporation  sufficiently  shows  plaintiff's 
property  interest  as  the  right  to  oper- 
ate a  mine  and  carry  on  the  business 
of  mining  therein  is  property,  whether 
the  operator  owns  the  mine  or  not. 
Goldfield  Co.  v.  Goldfield  Min.  Union, 
159  Fed.  500. 

39.  U,  S. — Eocky  Mountain,  etc.  Co. 
V.  Montana  Federation,  etc.,  156  Fed. 
809;  United  States  v.  Haggerty,  116 
Fed.  510.  Cal.— Goldberg,  Bowen  & 
Co.  V.  Stablemen's  Union,  149  Cal.  429, 
86  Pac.  806,  117  Am.  St.  Rep.  145,  8 
L.  R.  A.  (N.  S.)  460.  111.— Barnes  & 
Co.  V.  Chicago  Typographical  Union, 
232  111.  424,  83  N.  E.  940,  14  L.  R. 
A.  (N.  S.)  1018;  Piano,  etc.  Union  r. 
Piano,  etc.  Co.,  124  111.  App.  353. 
Mass.— Fairbanks  -r.  McDonald,  106  N, 
E.  1000;  Burnham  v.  Dowd,  217  Mass. 
351,  104  N.  E.  841.  Mich.— Beck  v. 
Railway  Teamsters'  P.  Union,  118 
Mich.  497,  77  N.  W.  13,  74  Am.  St. 
Rep.  421,  42  L.  R.  A.  407.  Mo.— Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo. 
421,  114  S.  W.  997,  128  Am.  St.  Rep. 
492,  22  L.  R.  A.  (N.  S.)  607.  Nev. 
Branson  v.  Industrial  Workers,  etc.,  30 
Nev.  270,  95  Pac.  354.  N.  J.— Barr  v. 
Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881.  N.  Y.— Davis  Mach. 
Co.  V.  Robinson,  41  Misc.  329,  84  N.  Y. 
Supp.  837.  Pa.— Temple  Iron  Co.  v. 
Carmanoskie,  10  Kulp  37. 

40.  U,  S.— Barnes  &  Co.  v.  Berry, 
156  Fed.  72.  Cal.— Parkinson  Co.  v. 
Building  Trades,  etc.,  154  Cal.  581,  98 
Pac.  1027,  21  L.  R.  A.  (N.  S.)  550. 
N.  J.— Atkins  r.  Fletcher  Co.,  65  N.  J. 
Eq.  658,  53  Atl.  1074.  N.  Y.— Russell 
&  Sons  V.  Stampers'  &  G.  L.  Union,  57 


Misc.  96,  107  N.  Y.  Supp.  303;  But- 
terick  Pub.  Co.  v.  Typographical  Union, 
50  Misc.  1,  100  N.  Y.  Supp.  292; 
Kerbs  v.  Rosenstein,  67  N.  Y.  Supp.  385. 
Ore. — Longshore  P.  Co.  i;.  Howell,  26 
Ore.  527,  38  Pac.  547,  46  Am.  St.  Rep. 
640,  28  L.  R.  A.  464.  Pa.— Sweeny  v. 
Torrence,  11  Pa.  Co.  Ct.  497. 

41.  U.  S.— Union  Pacific  R.  Co.  v. 
Renf,  120  Fed.  102;  Chalmers  Co.  v. 
Reliable  Lodge,  111  Fed.  264.  Cal. 
Pierce  v.  Stablemen's  Union,  156  Cal. 
70,  103  Pac.  324.  Fla.— .Jetton,  etc. 
Co.  V.  Mather,  53  Fla.  969,  43  So.  590. 
Mass.— Willeutt  &  Sons  Co.  v.  Driscoll, 
200  Mass.  110,  85  N.  E.  897,  23  L. 
R  A.  (N.  S.)  1236.  Minn.— Gray  v. 
Building  Trades,  etc.,  91  Minn.  171,  97 
N.  W.  663,  103  Am.  St.  Rep.  477,  63 
L.  R.  A.  753.  Mo. — Hamilton-Brown 
Shoe  Co.  V.  Saxey,  131  Mo.  212,  32 
S.  W.  1106,  52  Am.  St.  Rep.  622. 
Mont. — Lindsay  &  Co.  v.  Montana  Fed- 
eration, 37  Mont.  264,  96  Pac.  127,  127 
Am.  St.  Rep.  722,  18  L.  R.  A.  (N.  S.) 
707.  N.  J.— Frank  v.  Herold,  63  N.  J. 
Eq.  443,  52  Atl.  152.  N.  Y.— Mills  v. 
United  States  P.  Co.,  99  App.  Div.  605,  91 
N.  Y.  Supp.  185;  Sinsheimer  r.  United 
Garment  Workers,  77  Hun  215,  28  N. 
Y.  Supp.  321;  New  York  Cent.,  etc. 
Co.  V.  Brennan,  105  N.  Y.  Supp.  865; 
Rogers  v.  Evarts,  17  N,  Y.  Supp.  264. 
Ohio. — Brown  Mfg.  Co.  V.  Local  Union, 
12  Ohio  Dec.  753;  Standard  Tube,  etc. 
Co.  V.  International,  etc.,  9  Ohio  Dec. 
692.  Pa.— Bausbach  v.  Reiff,  237  Pa. 
482,  85  Atl.  762;  Morris,  etc.  Co.  v. 
Guy,  14  Pa.  Dist.  600.  Va.— Everett 
Waddey  Co.,  etc.  v.  Richmond,  etc.,  105 
Va.  188,  53  S.  E.  273,  5  L.  R.  A.  (N. 
S.)    792. 

42.  U.  S.— 7«  re  Debs,  158  U.  S.  565, 
15  Sup.  Ct.  900,  39  L.  ed.  1092;  Union 
Pacific  R.  Co.  V.  Reuf,  120  Fed.  102; 
Coeur  d'  Alene,  etc.  Co.  v.  Miners' 
Union,  51  Fed.  260,  19  L.  R.  A.  382. 
Ala. — Hardie,  etc.  Co.  v.  Cruise,  189  Ala. 
66,    66    So.    657.    Cal.— Pierce  f.  Stable- 
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A  preliminary  injunction  against  a  labor  union  will  not  be  granted 
where  the  right  to  equitable  relief  is  doubtful,*^  and  where  such  in- 
junction will  work  a  hardship  upon  the  union,**  although  it  may  be 
issued  on  conflicting  affidavits  pending  the  final  hearing.**  Its  object 
being  to  preserve  the  property  of  plaintiff  in  statu  quo  during  the 
pendency  of  the  action  a  preliminary  injunction  cannot  go  beyond 
what  is  necessary  for  such  purpose.*"  A  preliminary  injunction  may 
be  dissolved  in  accordance  with  general  rules  elsewhere  treated.*^  The 
mere  fact,  however,  that  all  the  allegations  of  the  petition  are  denied 
by  a  verified  answer  does  not  necessarily  constitute  a  ground  for  dis- 
solution of  a  preliminary  injunetion.*^ 

Where  it  appears  on  the  trial  that  but  a  few  members  of  the  union 
took  part  in  the  acts  complained  of,  a  permanent  injunction  will  not 
be  granted  against  a  labor  union.*®    Where  at  the  time  of  hearing  for 


men's  Union,  156  Cal.  70,  103  Pac.  324. 
Ga, — Jones  v.  Van  Winkle  G.  &  M. 
Works,  131  Ga.  336,  62  S.  E.  236,  127 
Am.  St.  Eep.  235, 17  L.  R.  A.  (N.  S.)  848. 
Ky. — Underbill  v.  Murphy,  117  Ky. 
640,  78  S.  W.  482,  111  Am.  St.  Eep. 
262.  Mass. — Vegelahn  v.  Guntner,  167 
Mass.  92,  44  N.  B.  1077,  57  Am.  St. 
Eep.  443,  35  L.  R.  A.  722.  Mo.— Hamil- 
ton-Brown Shoe  Co.  V.  Saxey,  131  Mo. 
212,  32  S.  W.  1106,  52  Am.  St.  Eep. 
622.  N.  J.— Cumberland  G.  Mfg.  Co. 
V.  Glass  Bottle  Assn.,  59  N.  J.  Eq.  49, 
46  Atl.  208.  N.  Y.— Davis  v.  Zimmer- 
man, 36  N.  Y.  Supp.  303.  Ohio.— Per- 
kins, Campbell  &  Co.  v.  Bogg,  11  Ohio 
Dec.  (Eeprint)  585.  Pa. — Patterson  & 
Co.  V.  Building  Trades,  etc.,  11  Kulp 
15. 

43.  Cohen  v.  United  Garment  Work- 
ers, 35  Misc.   748,  72  N.  Y.  Supp.  341. 

[a]  Information  and  Belief. — Alle- 
gations m  a  verified  complaint  made 
on  information  and  belief  will  be  dis- 
regarded unless  the  source  of  the  in- 
formation and  the  grounds  of  the  belief 
are  set  forth  in  the  complaint.  Foster 
V.  Eetail  Clerks'  I.  P.  Assn.,  39  Misc. 
48,  78  N.  Y.  Supp.  860. 

44.  Jones  Glass  Co.  v.  Glass  Blowers ' 
Assn.,   64   N.   J.   Eq.   640,   54   Atl.   565. 

45.  Carter  v.  Fortney,  172  Fed.  722. 

46.  Goldfield,  etc.  Co.  v.  Goldfield 
Miners'  Union,  159  Fed.  500;  Gray  v. 
Building  Trades,  etc.,  91  Minn.  171,  97 
N.  W.  663,  103  Am.  St.  Eep.  477,  63  L. 
R.  A.  753. 

47.  See  13  Standard  Proc.  209. 

[a]  Where  the  petition  alleged  facts 
which  could  not  be  within  plaintiff's 
knowledge.  Levy  v.  Eosenstein,  66  N. 
Y.  Supp.  101. 
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[b]  Absence  of  Damage. — Where  it 
does  not  appear  that  the  acts  of  the 
defendant  complained  of  caused  actual 
or  threatened  damage  to  the  plaintiff, 
a  preliminary  injunction  will  be  dis- 
solved. Kerbs  r.  Eosenstein,  67  N.  Y. 
Supp.    385. 

[c]  As  to  Some  Defendants. — A  pre- 
liminary injunction  may  be  dissolved  as 
to  certain  defendants  and  remain  in 
force  as  to  others.  Mo. — August  Gast, 
etc.  Co.  V.  Fennimore,  etc.  Assn.,  79 
Mo.  App.  612.  N.  J.— Fletcher  Co.  v. 
International  Assn.,  55  Atl,  1077.  Pa. 
Morris  Eun,  etc.  Co.  v.  Guy,  14  Pa. 
Dist.   600. 

48.  U.  S.— Gulf  Bag  Co.  v.  Suttner, 
124  Fed.  467.  Md.— My  Maryland 
Lodge,  etc.  v.  Adt,  100  Md.  238,  59 
Atl.  721,  68  L.  R.  A.  752.  N.  Y.— Her- 
zog  r.  Fitzgerald,  74  App.  Div.  110, 
77  N.  Y.  Supp.  366;  Davis  v.  Zimmer- 
man, 36  N.  Y.  Supp.  303.  Pa.— Wick 
China  Co.  v.  Brown,  164  Pa.  449,  30 
Atl.  261;  Morris  Eun,  etc.  Co.  v.  Guy, 
14  Pa.   Dist.   600. 

See  13  Standard  Proc.  315. 

49.  Cal. — Parkinson  Co.  v.  Building 
Trades,  etc.,  154  Cal.  581,  98  Pac.  1027, 
21  L.  R.  A.  (N.  S.)  550;  Jordahl  v. 
Hayda,  1  Cal.  App.  696,  82  Pac.  1079. 
Mass.— Pickett  r.  Walsh,  192  Mass. 
572,  78  N.  E.  753,  116  Am.  St.  Rep. 
272,  6  L.  R.  A.  (N.  S.)  1067.  N.  J. 
Connett  v.  United  Hatters  of  N.  A., 
76  N.  J.  Eq.  202,  74  Atl.  188;  Cum- 
berland, etc.  Co.  V.  Glass  Blowers' 
Assn.,    59    N.    J.    Eq.    49,    46    Atl.    208. 

[a]  But  see  Perkins  Co.  r.  Rogg,  11 
Ohio  Dec.  (Reprint)  585,  distinguishing 
between  a  conspiracy  to  accomplish  an 
unlawful  purpose,   and   the   use   of  un- 
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a  permanent  injunction  the  strike  is  ended,  an  injunction  will  be  de- 
nied/'° 

H.  Interference  With  P^mployes.  —  Where  the  term  of  employ- 
ment is  stipulated  by  contract  no  other  wrongful  act  of  the  union 
need  be  alleged  in  a  petition  for  an  injunction  to  restrain  its  members 
from  interfering  with  plaintiff's  employes,  than  that  they  conspired 
to  induce  such  employes  to  brealr  their  contracts.^^  But  where  the 
employment  is  not  for  a  fixed  term  such  allegation  is  not  sufficient 
but  there  must  be  allegations  of  specific  acts  of  the  union  committed 
for  the  purpose  of  causing  plaintiff's  employes  to  refrain  from  work- 
ing,**^  or  to  hinder  others  from  accepting  employment."^ 

C.  Strikes,  Picketing  and  Boycott.  —  The  remedy  of  an  injunc- 
tion as  a  rule  not  being  available  to  merely  prevent  a  labor  union  from 
striking®*  a  petition  to  enjoin  a  labor  union  from  striking  must  show 


lawful   means   to   accomplish   a   lawful 
object. 

[b]  Violence  Not  Authorized  by 
Union. — Where  a  labor  union,  consist- 
ing of  six  hundred  members,  voted  to 
strike  and  expressly  voted  that  no 
violence  should  be  used,  the  fact  that 
fourteen  members  thereof  committed 
acts  of  violence  was  held  not  to  en- 
title plaintiffs  to  an  injunction  against 
the  union.  Karges  F.  Co.  v.  Amalga- 
mated Woodworkers,  165  Ind.  421,  75 
N.  E.  877,  2  L.  R.  A.   (N.  S.)   788. 

50.  Revnolds  v.  Everett,  144  N.  Y. 
189,  39  N.  E.  72.  But  see  United 
States  r.  Workingmen  's  A.  Council,  54 
Fed.  994,  26  L.  R.  A.  158. 

51.  U.  S. — Iron  Holders',  etc.  v. 
Allis-Chalmers  Co.,  166  Fed.  45,  91  C. 
C.  A.  631,  20  L.  R.  A.  (N.  S.)  .315; 
Hitehman  Coal,  etc.  Co.  v.  Mitchell,  172 
Fed.  963.  Mass. — New  England,  etc. 
Co.  V.  McGivern,  105  N.  E.  885;  Fol- 
som  V.  Lewis,  208  Mass.  336,  94  N.  E. 
316,  35  L.  R.  A.  (N.  S.)  787.  N.  Y. 
Grassi  Co.  v.  Bennett  (App.  Div.),  160 
N.  Y.  Supp.  279;  Beattie  v.  Callanan, 
82  App.  Div.  7,  81  N.  Y.  Supp.  413. 
Pa.— Flaecus  r.  Smith,  199  Pa.  128,  48 
Atl.  894,  85  Am.  St.  Rep.  779,  54  L. 
R.  A.  640. 

52.  U.  S.— National  Tel.  Co.  v.  Kent, 
156  Fed.  173;  Chalmers  Co.  v.  Reliable 
Lodge,  111  Fed.  264.  Conn.— State  v. 
Stockford,  77  Conn.  227,  58  Atl.  769, 
107  Am.  St.  Rep.  28.  Ky.— Underbill 
V.  Murphy,  117  Kv.  640,  78  S.  W.  482, 
111  Am.  St.  Rep.  262.  Mass.— Willcutt 
&  Sons  Co.  V.  Driscoll,  200  Mass.  110, 
85  N.  E.  897,  23  L.  R.  A.  (N.  S.)  1236; 
Pickett  V.  Walsh,  192  Mass.  572,  78 
N.   E.    753,    116   Am.    St.    Rep.   272,   6 


L.  R.  A.  (N.  S.)  1067.  Mo.— Swaine 
r.  Blackmore,  75  Mo.  App.  74.  N.  J. 
Jones  Glass  Co.  i'.  Glass  Bottle  Blowers ' 
Assn.,  77  N.  J.  Eq.  219,  79  Atl.  262, 
41  L.  R.  A.  (N.  S.)  445;  Connett  v. 
United  Hatters  of  N.  A.,  76  N.  J.  Eq. 
202,  74  Atl.  188;  Jersey  City  P.  Co. 
V.  Cassidy,  63  N.  J.  Eq.  759,  53  Atl. 
230.  N.  Y.— Kissam  v.  United  States 
Prtg.  Co.,  199  N.  Y.  76,  92  N.  E.  214; 
Herzog  t-.  Fitzgerald,  74  App.  Div 
110,  77  N.  Y.  Supp.  366;  Davis  Mach. 
Co.  V.  Robinson,  41  Misc.  329,  84  N.  Y. 
Supp.  837.  Ohio. — Richter  Bros.  v. 
Journeymen,  etc.,  11  Ohio  Dec.  (Re- 
print) 45.  Pa. — Flaecus  v.  Smith,  199 
Pa.  128,  48  Atl.  894,  85  Am.  St.  Rep. 
779,  54  L.  R.  A.  640;  House  Painters', 
etc.  V.  Feeney,  13  Pa.  Dist.  335;  Temple 
Iron  Co.  r.  Carmanoskie,  10  Kulp  37. 
Va. — Everett  Waddey  Co.  v.  Richmond 
T.  Union,  105  Va.  188,  53  S.  E.  273,, 
5  L.  R.  A.  (N.  S.)  792.  Wis.— Badger 
Brass  Mfg.  Co.  v.  Daly,  137  Wis.  601, 
119  N.  W.  328. 

53.  Mo. — Swaine  v.  Blackmore,  75 
Mo.  App.  74.  N.  J. — Martin  v.  Mc- 
Fall,  65  N.  J.  Eq.  91,  55  Atl.  465.  N.  Y. 
Typothetae,  etc.  r.  Typographical  Union^ 
117  N.  Y.  Supp.  70;  McCord  v.  Thomp- 
son, etc.  Co.,  113  N.  Y.  Supp.  385. 
Pa.— Erdman  r.  Mitchell,  207  Pa.  79, 
56  Atl.  327,  99  Am.  St.  Rep.  783,  63 
L.  R.  A.  534;  Wick  China  Co.  v.  Brown, 
164  Pa.  449,  30  Atl.  261. 

54.  U.  S.— Arthur  v.  Oakes,  63  Fed. 
310,  11  C.  C.  A.  209,  25  L.  R.  A. 
414;  Aluminum  C.  Co.  v.  Local,  etc., 
197  Fed.  221;  Delaware,  etc.  R.  Co.  v. 
Switchmen's  Union,  158  Fed.  541.  Cal. 
Parkinson  Co.  r.  Building  Trades  Coun- 
cil,   154    Cal.    581,    98    Pac.    1027,    21 
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that  unlawful  acts  were  committed  by  the  union,^^  and  that  injunctive 
relief  is  essential  in  order  to  preserve  the  property  of  plaintiff.^*^  A 
poiition  which  merely  alleges  picketing  as  the  act  sought  to  be  en- 
joined is  insufficient  f  it  must  in  addition  thereto  set  forth  some  ac- 
companying wrongful  conduct  such  as  intimidation,*^  coercion,**  vio- 


L.  E.  A.  (N.  S.)  550.  Ind.— Karges  F. 
Co.  V.  Amalgamated  Woodworkers,  etc., 
165  Ind.  421,  75  N.  E.  877,  2  L.  R.  A. 
(N.  S.)  788.  N.  J.— Atkins  v.  Fletcher 
Co.,   65   N.  J.   Eq.   658,  55  Atl.   1074. 

55.  Ky. — Underbill  v.  Murphy,  117 
Ky.  640,  78  S.  W.  482,  111  Am.  St. 
"Rep.  262.  Mo. — Hamilton-Brown  Shoe 
Co.  V.  Saxey,  131  Mo.  212,  32  S.  W.  1106, 

52  Am.  St.  Rep.  622.  N.  Y.— Heitkaniper 
V.  Hoffman,  99  Misc.  543,  164  N.  Y.  Supp. 
533;    Coons   v.    Chrystie,   24   Misc.   296, 

53  N.  Y.  Supp.  668;  Davis  v.  Zimmer- 
man, 36  N.  Y.  Supp.  303.  Pa.— Purvis 
V.  Local  No.  500,  etc.,  214  Pa.  348, 
63  Atl.  58.5,  112  Am.  St.  Rep.  757, 
12  L.  R.  A.  (N.  S.)  642;  Erdman  v. 
Mitchell,  207  Pa.  79,  56  Atl.  327,  99 
Am.  St.  Rep.  783,  63  L.  R.  A.  534. 

56.  In  re  Debs,  158  U.  S.  564,  15 
Sup.  Ct.  900,  39  L.  ed.  1092;  Sailors' 
Union  v.  Hammond  Lumb.  Co.,  156  Fed. 
450,  85  C.  C.  A.  16;  Arthur  v.  Oakes, 
63  Fed.  310,  11  C.  C.  A.  209,  25  L. 
R.  A.  414;  Hagan  v.  Blindell,  56  Fed. 
696,  6  C.  C.  A.  86;  Toledo,  etc.  R. 
Co.  V.  Pennsylvania  Co.,  54  Fed.  730, 
19  L.  R.  A.  387. 

57.  U.  S. — Iron  Molders',  etc.  v.  Al- 
lis-Chalmers  Co.,  166  Fed.  45,  91  C.  C. 
A.  631,  20  L.  R.  A.  (N.  S.)  315;  Gold- 
field,  etc.  Co.  V.  Goldfield  Miners'  Union, 
159  Fed.  500;  Pope,  etc.  Co.  v.  Keegan, 
150  Fed.  148;  Southern  R.  Co.  V.  Ma- 
chinists' Union,  111  Fed.  49.  Ind. 
Karges  F.  Co.  v.  Amalgamated  Wood- 
workers, etc.,  165  Ind.  421,  75  N.  E. 
877,  2  L.  R.  A.  (N.  S.)  788.  N.  J. 
Fletcher  Co.  v.  International  Assn.,  55 
Atl.  1077.  N.  Y.— Reynolds  v.  Everett, 
144  N.  Y.  189,  39  N.  E.  72;  Mills  v. 
United  States  P.  Co.,  99  App.  Div. 
605,  91  N.  Y.  Supp.  185;  Searle  Mfg. 
Co.  V.  Terry,  56  Misc.  265,  106  N.  Y. 
Supp.  438;  Kerbs  v.  Rosenstein,  67  N. 
Y.  Supp.  385,  s.  c,  31  Misc.  661,  66 
N.  Y.  Supp.  42;  Rogers  v.  Evarts,  17 
N.  Y.  Supp.  264.  Ohio.— Eureka  F.  Co. 
V.  Lehker,  13  Ohio  Dec.  398;  Brown 
Mfg.  Co.  V.  Local  Union,  etc.,  12  Ohio 
Dec.  753;  Perkins,  Campbell  &  Co.  v. 
Eogg,  11  Ohio  Dec.  (Reprint)  585; 
Standard  Tube,  etc.  Co.  v.  Internation- 
bI,  etc.,  9  Ohio  Dec.  692. 
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58.  U.  S.— Knudsen  v.  Benn,  123 
Fed.  636;  United  States  v.  Haggerty, 
116  Fed.  510;  Otis  Steel  Co.  v.  Local 
Union,  etc.,  110  Fed.  698;  Consolidated 
Steel,  etc.  Co.  v.  Murray,  80  Fed.  811. 
Cal. — Pierce  r.  Stablemen's  Union,  156 
Cal.  70,  103  Pac.  324;  Jordahl  v.  Hay  da, 
1  Cal.  App.  696,  82  Pac.  1079.  Conn. 
State  f.  Stoekford,  77  Conn.  227,  58 
Atl.  769,  107  Am.  St.  Rep.  28.  Ga. 
Jones  V.  Van  Winkle,  etc.,  131  Ga.  336, 
62  S.  E.  236,  127  Am.  St.  Rep.  235, 
17  L.  R.  A.  (N.  S.)  848.  lU.— Barnes 
&  Co.  V.  Chicago  Typographical  Union, 
232  111.  424,  83  N.  E.  940,  14  L.  R.  A. 
(N.  S.)  1018.  Ky.— Underhill  v.  Mur- 
phy, 117  Ky.  640,  78  S.  W.  482,  111 
Am.  St.  Rep.  262.  Mass.— Willcutt  & 
Sons  Co.  V.  Driscoll,  200  Mass.  110,  85 
N.  E.  897,  23  L.  R.  A.  (N.  S.)  1236; 
Vegelahn  v.  Guntner,  167  Mass.  92,  44 
N.  E.  1077,  57  Am.  St.  Rep.  443,  35 
L.  R.  A.  722.  Mo. — Swaine  v.  Black- 
more,  75  Mo.  App.  74.  N.  J. — Jersey 
City  Prtg.  Co.  v.  Cassidy,  63  N.  J.  Eq. 
759,  53  Atl.  230.  N,  Y.— Foster  v.  Re- 
tail Clerks',  etc.  Assn.,  39  Misc.  48,  78 
N.  Y.  Supp.  860;  New  York  Cent., 
etc.  Co.  V.  Brennan,  105  N.  Y.  Supp. 
865.  Ohio. — Hoster  Brew.  Co.  v.  Gib- 
lin,  14  Ohio  Dec.  305.  Pa. — Murdock 
V.  Walker,  152  Pa.  595,  25  Atl.  492, 
34  Am.  St.  Rep.  678;  Marietta  C.  Co. 
V.  Hiestand  Thuma,  28  Pa.  Co.  Ct.  248; 
York  Mfg.  Co.  v.  Oberdick,  10  Pa.  Dist. 
463.  Va.— Everett  Waddey  Co.  v.  Rich- 
mond, etc.,  105  V,a.  188,  53  S.  E.  273, 
5  L.  R.  A.  (N.  S.)   792. 

[a]  Where  a  large  force  of  pickets 
is  constantly  maintained  the  law  will 
imply  the  intent  to  intimidate.  U.  S. 
Atchison,  etc.  R.  Co.  v.  Gee,  139  Fed. 
582;  American  Steel,  etc.  Co.  v.  Wire 
Drawers'  Union,  90  Fed.  608;  United 
States  V.  Kane,  23  Fed.  748.  Cal. 
Pierce  v.  Stablemen's  Union,  156  Cal. 
70,  103  Pac.  324.  Ohio.— Brunsman  v. 
Atherton,  12  Ohio  Dec.  547.  Pa. 
Cook  &  Sons  r.  Dolan,  6  Pa.  Dist.  524, 

59.  Mich. — Beck  v.  Railway  Team- 
sters' P.  Union,  118  Mich.  497,  77 
N.  W.  13,  74  Am.  St.  Rep.  421,  42 
L  R.  A.  407.  N.  J.— Jones  Glass  Co. 
V.   Glass  Bottle  Blowers'   Assn.,  77  N. 
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lenee,^°  or  that  the  object  of  the  picketing  was  to  restrain  employes 
from  working."^  Where  the  plaintiff  seeks  to  restrain  defendants  from 
picketing  on  the  ground  of  interference  with  the  use  of  a  street  or 
highway,  special  damages  must  be  averred  as  such  action  is  in  the 
nature  of  a  suit  for  the  abatement  of  a  nuisance." 

The  petition  for  an  injunction  against  a  labor  union  to  restrain  it 
from  boycotting  the  plaintiff  must  not  only  show  that  the  object  of  the 
alleged  conspiracy  of  the  union  is  unlawful,^^  but  the  means  used  to 


J.  Eq.  219,  79  Atl.  262,  41  L.  E.  A. 
(N.  S.)  445;  Frank  v.  Herold,  63  N.  J. 
Eq.  443,  52  Atl.  152.  N.  Y.— Kerbs  v. 
Bosenstein,  31  Misc.  661,  66  N.  Y.  Supp. 
42.  Ohio. — Eureka  F.  Co.  v.  Lehker,  13 
Ohio  Dec.  398. 

60.  U.  S.— Union  Pacific  R.  Co.  v. 
Keuf,  120  Fed.  102.  111. — Christensen 
f.  Kellog,  etc.,  110  111.  App.  61.  Mich. 
Ideal  Mfg.  Co.  r.  Wayne  Circ.  Judge, 
139  Mich.  92,  102  N.  W.  372.  N.  J. 
Connett  v.  United  Hatters  of  N.  A., 
76  N.  J.  Eq.  202,  74  Atl.  188;  Cumber- 
land, etc.  Co.  r.  Glass  Bottle  Blowers' 
Assn.,  59  N.  J.  Eq.  49,  46  Atl.  208. 
N;  Y. — Herzog  v.  Fitzgerald,  74  App. 
Div.  110,  77  N.  Y.  Supp.  366;  Jones 
V.  Maher,  62  Misc.  388,  116  N.  Y. 
Supp.  180. 

[a]  A  complaint  showing  that  the 
pickets  accosted  the  employes  and  those 
seeking  employment  with  threats  of 
bodily  injury  and  in  many  instances 
accompanied  the  threats  with  acts  of 
violence,  la  sufl&cient  to  sustain  a  de- 
cree for  an  injunction.  Piano  Union 
V.  Piano  Co.,  124  111.  App.  353. 

61.  N.  J. — Fletcher  Co.  v.  Interna- 
tional Assn.,  55  Atl.  1077.  N.  Y. 
Schwarcz  v.  International,  etc.  Union, 
68  Misc.  528,  124  N.  Y.  Supp.  968; 
Davis  Maeh.  Co.  v.  Robinson,  41  Misc. 
329,  84  N.  Y.  Supp.  837.  Ohio.— Day- 
ton Mfg.  Co.  V.  Metal  Polishers',  etc., 
11   Ohio  Dec.   643. 

62.  U.  S. — American  Steel,  etc.  Co. 
V.  Wire  Drawers'  Union,  90  Fed.  608; 
Mackall  v.  Ratchford,  82  Fed.  41.  Mass. 
Slierry  v.  Perkins,  147  Mass.  212,  17 
N.  E.  307,  9  Am.  St.  Rep.  689.  N.  Y. 
Foster  v.  Retail  Clerks'  I.  P.  Assn.,  39 
Misc.  48,  78  N.  Y.  Supp.  860.  Ohio. 
Mulholland  v.  Waiters'  Local  Union,  13 
Ohio  Dec.  342;  Riggs  v.  Cincinnati  Al- 
liance, 8  Ohio  Dec.  565. 

See  generally  the  title  "Nuisance." 

63.  U.  S.— Allis-Chalmers  Co.  v.  Iron 
Molders'  Union,  150  Fed.  155,  modify- 
ing 166  Fed.  45,  91   C.  C.  A.  631,  20 


L.  R.  A.  (N.  S.)  315.  111.— Kemp  v. 
Division  No.  241,  255  111.  213,  99  N.  E. 
389,  1913D,  Ann.  Cas.  347;  Wilson  v. 
Hey,  232  111.  389,  83  N.  E.  928,  122 
Am.  St.  Rep.  119,  16  L.  R.  A.  (N.  S.) 
85.  Md. — Lucke  v.  Clothing  Cutters', 
etc.,  77  Md.  396,  26  Atl.  505,  39  Am. 
St.  Rep.  421.  Mass. — Steinert  &  Sons 
Co.  V.  Tagen,  207  Mass.  394,  93  N.  E. 
584,  32  L.  R.  A.  (N.  S.)  1013;  Reynolds 
r.  Davis,  198  Mass.  294,  84  N.  E.  457, 
17  L.  R.  A.  (N.  S.)  162.  Mich.— Beck 
V.  Railway  Teamsters'  P.  Union,  118 
Mich.  497,  77  N.  W.  13,  74  Am.  St. 
Rep.  421,  42  L.  R.  A.  407.  Mo.— Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo. 
421,  114  S.  W.  997,  128  Am.  St.  Rep. 
492,  22  L.  R.  A.  (N.  S.)  607.  Nev. 
Branson  v.  Industrial  Workers,  30  Nev. 
270,  95  Pac.  354.  N.  Y.— Sinsheimer 
V.  United  Garment  Workers,  77  Hun 
£15,  28  N.  Y.  Supp.  321;  Schlang  v. 
Ladies'  Waist  Makers,  etc.,  67  Misc. 
221,  124  N.  Y.  Supp.  289;  Matthews  v. 
Shankland,  25  Misc.  604,  56  N.  Y. 
Supp.  123;  Newton  Co.  v.  Erickson,  126 
N.  Y.  Supp.  949.  Ohio.— Parker  v. 
Bricklayers'  Union,  10  Ohio  Dec.  (Re- 
print) 458.  Pa. — Patterson  &  Co.  v. 
Building  Trades,  etc.,  11  Pa.  Dist.  500; 
Com.  ex  rel.  Vallette  v.  Sheriff,  etc., 
15  Phila.  393.  R.  I.— McCauley  t. 
Tiernev,  19  R.  I.  255,  33  Atl.  1,  61 
Am.  St.  Rep.  770,  37  L.  R.  A.  455. 
Wash. — .Jensen  v.  Cooks  &  Waiters' 
Union,  39  Wash.  531,  81  Pac.  1069,  4 
L.  R.  A.   (N.  S.)   302. 

[a]  Unlawful  Boycott.— (1)  Boy- 
cotting being  a  mere  abstention  is  not 
unlawful  per  se.  Mills  r.  United  States 
P.  Co.,  99  App.  Div.  605,  91  N.  Y. 
Supp.  185.  (2)  But  where  the  im- 
mediate object  and  purpose  of  the  boy- 
cott is  to  injure  or  destroy  the  busi- 
ness of  another  it  constitutes  an  un- 
lawful conspiracy,  even  though  the  ob- 
ject of  the  combination  also  is  to  benefit 
the  parties  thereto.  Loewe  v.  Califor- 
nia St.  Fed.  Labor,  139  Fed.  71. 
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accomplish  such  object/*  and  the  acts  constituting  the  alleged  boy- 
cott"' must  be  pleaded. 

A  form    of  complaint  based  on  a  conspiracy  to  boycott  will  be  found 
in  the  note.'^"'^ 


64.  U.  S.— Carter  v.  Tortney,  170 
Fed.  463;  Rocky  Mountain,  etc.  Co.  v. 
Montana  Federation,  156  Fed.  809; 
National  Tel.  Co.  r.  Kent,  156  Fed. 
173;  Seattle  Brew.,  etc.  Co.  v.  Hansen, 
144  Fed.  1011;  Casey  v.  Cincinnati  T. 
Union,  45  Fed.  135,  12  L.  R.  A.  193. 
Ark.— Meier  v.  Speer,  96  Ark.  618,  132 
8.  W.  988,  32  L.  R.  A.  (N.  S.)  792. 
Cal. — Pierce  v.  Stablemen's  Union,  156 
Cal.  70,  103  Pac.  324.  Minn.— Gray  v. 
Building  Trades,  etc.,  91  Minn.  171,  97 
N.  W.  663,  103  Am.  St.  Rep.  477,  63 
L.  R.  A.  753.  Mont. — Lindsay  &  Co. 
V.  Montana  Federation,  37  Mont.  264, 
96  Pac.  127,  127  Am.  St.  Rep.  722,  18 
L.  R.  A.  (N.  S.)  707.  N.  J.— Martin 
V.  McFall,  65  N.  J.  Eq.  91,  55  Atl. 
465;  Mayer  v.  Journeymen  Stone-C. 
Assn.,  47  N.  J.  Eq.  519,  20  Atl.  492. 
N.  Y.— Butteriek  Pub.  Co.  v.  Typo- 
graphical Union,  50  Misc.  1,  100  N.  Y. 
Supp.  292.  Ollio. — Richter  Bros.  v. 
Journeymen,  11  Ohio  Dec.  (Reprint) 
45. 

65.  Ala.— Hardie,  Tynes  Mfg.  Co.  v. 
Cruise,  189  Ala.  66,  66  So.  657.  Cal, 
Davitt  V.  American  Bakers'  Union,  124 
Cal.  99,  56  Pac.  775.  N.  J.— Van  Der 
Plaat  V.  Undertakers',  etc.,  70  N.  J. 
Eq.  116,  62  Atl.  453.  N.  Y.— Park  & 
Sons  Co.  V.  Hubbard,  30  App.  Div.  517, 
52  N.  Y.  Supp.  481. 

[a]  Insufficient  Allegations. — An  al- 
legation that  defendant  threatened  to 
boycott  plaintiff's  customers  unless 
they  ceased  to  patronize  him  and  that 
defendant  posted  notices  of  the  strike 
in  various  places,  by  reason  whereof 
plaintiff  suffered  loss  and  that  his  busi- 
ness is  endangered,  is  not  sufficiently 
definite  to  authorize  the  granting  of 
an  injunction.  Longshore  Prtg.  Co.  v. 
Howell,  26  Ore.  527,  38  Pac.  547,  46 
Am.    St.    Rep.    640,    28    L.    R.    A.    464. 

651/2.    Complaint  on   Conspiracy   To 
Boycott. 
(Title  of  cause  and  venue.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defend- 
ants herein  and  alleges: 

I 
tioned  the  United  Upholsterers'  Union 
Local   No.   28,   was  and   now  is   an   as- 
sociation  of  persons  formed   and  com- 


posed of  upholsterers,  employed  in  the 
manufacturing  of  mattresses  and  bed- 
ding at   various  places  in  the   city  of 

,  and  county  of  ,  and 

is  generally  known  as  a  labor  union; 
and  that  at  all  of  said  times  defend- 
ant A.  B.  was  and  still  is  the  presi- 
dent, and  defendant  C.  D.  was  and 
still  is  the  secretary,  and  that  defend- 
ants J.  K.,  L.  M.  and  N.  P.  were  and 
are  respectfully  members  thereof. 
II.     That  at  all  the  times  mentioned 

herein,  and  since  the  day  of 

,   19 — ,  plaintiff  has  been  and 

now  is  a  corporation  duly  organized 
and    existing   under   and    by   virtue   of 

the  laws  of  the  state  of  ,  with 

its     principal     place     of    business     at 


i 


in    the    county    of   , 

and  state  of  . 

That  the  principal  business  carried 
on  and  done  by  said  plaintiff  at  said 
place  of  business,  at  all  the  times  herein 
mentioned,  has  been  and  now  is  the 
manufacturing  of  matresses,  bedding, 
and  upholstered  goods  and  selling  the 
same  to  various  patrons  and  customers, 
with  whom  the  plaintiff  has  established 
business  relations,  and  to  the  public  in 
general,  upon  whose  patronage  and 
trade  the  plaintiff  depends  for  its  exist- 
ence. 

III.  That  the  plaintiff  at  all  times 
mentioned  herein  has  employed  and  is 
now  employing  about  seventy-five  work- 
men, which  said  number  of  workmen  ia 
necessary  for  the  proper  conduct  of  its 
said  business;  that  on  or  about  the 
day  of ,  19 — ,  a  walk- 
ing delegate  or  representative  of  said 
union,  called  upon  the  manager  of  the 
plaintiff  at  its  said  place  of  business, 
and  informed  the  plaintiff,  through  its 
said  manager,  that  six  men,  all  mem- 
bers of  said  union,  who  were  then  in 
the  employ  of  the  plaintiff  must  quit 
and  abandon  the  employ  of  plaintiff  for 
the  reason  that  the  said  six  men  would 
not  work  in  the  same  establishment 
with  workmen  who  were  not  members 
of  said  union  and  that  all  other  em- 
That  at  all  the  times  herein  men-  ployes  of  the  plaintiff  with  the  excep- 
tion of  said  six  men  were  non-union 
workmen;  that  if  the  plaintiff  would 
not   discharge   all    his    non-union    mat- 
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tress  makers  and  employ  none  but  mat- 
tress makers  who  were  members  of  said 
union,  that  said  union  would  call  out 
on  strike  the  said  six  men,  members 
of  said  union  as  aforesaid,  and  that 
said  union  would  declare  a  boycott 
against  the  plaintiff  and  against  the 
business  of  the  plaintiff  and  would  not 
allow  any  of  the  members  of  said  union 
to  enter  or  remain  in  the  employ  of 
the  plaintiff;  that  thereupon  the  plain- 
tiff, through  its  manager,  notified  the 
said  representative,  or  walking  dele- 
gate of  said  union,  that  it  declined 
and  refused  to  comply  with  the  said 
demands  and  would  reserve  the  rigttt 
to  employ  any  one  whom  it  pleased, 
provided  said  persons  were  willing  to 
enter  the  employment  of  the  plaintiff 
and  could   do  the  work  required. 

TV.  That  upon  the  refusal  of  the 
plaintiff  to  comply  with  the  demands 
made  as  aforesaid  by  said  walking  dele- 
gate or  representative  of  the  said 
union,  and  in  order  to  coerce  plaintiff 
to  the  subjection  of  its  said  business 
to  the  control  of  said  union  and  the 
members  thereof,  the  said  union  inaugu- 
rated and  declared  a  boycott  upon  the 
said  place  of  business  of  the  plaintiff, 
and  did  then  and  there  carry  out  its 
said  threat,  and  did  call  out  on  strike 
the  said  six  men,  members  as  aforesaid 
of  said  union,  and  said  six  men  there- 
upon quit  and  abandoned  the  employ 
of  the  plaintiff,  and  since  that  time 
have  not  been  in  such  employment  with 
the  plaintiff,  though  all  of  said  six 
men  have  visited  the  manager  of  the 
plaintiff  and  informed  the  plaintiff 
through  its  said  manager,  that  they 
were  willing  and  anxious  to  again  enter 
and  remain  in  the  employment  of  the 
plaintiff  but  were  afraid  to  do  so  by 
reason  of  the  fact  that  they  feared 
violence  at  the  hands  of  said  union  and 
certain  members  thereof  if  they  entered 
the  employment  of  the  plaintiff  at  any 
time  when  said  boycott  was  being  car- 
ried on. 

V.     That  on   or  about  the  

day  of  ,  19 — ,  the  defendants 

entered  into  a  combination,  confedera- 
tion, and  conspiracy,  for  the  purpose 
of  coercing  the  plaintiff  to  subject  the 
control  of  its  said  business  to  the  said 
union  and  certain  members  thereof,  by 
inaugurating  and  declaring  a  boycott 
on  the  said  business  of  the  plaintiff, 
and  thereupon  on  the  day  of 


,    19 — ,    in   pursuance    of    said 

unlawful  combination,  confederation  and 
conspiracy  placed  and  continued  to 
place  representatives  or  pickets  in  the 
vicinity  of  the  said  place  of  business 
of  the  plaintiff,  and  that  said  represen- 
tatives or  pickets  at  all  times  inter- 
cept, interfere  with,  molest,  intimidate, 
and  frighten  the  non-union  employes  of 
the  plaintiff,  and  endeavor  by  threats 
of  doing  violence  to  the  persons  of  said 
employes,  to  prevent  them  the  said  non- 
union employes  from  remaining  in  the 
employ  of  the  plaintiff;  that  said  pick- 
ets or  representatives  have  approached 
and  continue  to  approach  the  said  non- 
union employes  of  plaintiff  and  have 
informed  and  continue  to  inform  said 
non-union  employes,  that  if  they  remain 
in  the  employ  of  the  plaintiff  they 
will  meet  with  great  bodily  harm  and 
injury;  that  said  pickets  and  represen- 
tatives so  stationed  as  aforesaid  have 
informed  several  employes  of  the  plain- 
tiff as  follows:  "You  had  better  quit 
the  employment  of  the  Crescent 
Feather  Company  or  we  will  fix  you," 
meaning  thereby  that  unless  said  non- 
union employes  of  plaintiff  quit  said 
employment,  said  pickets  and  represen- 
tatives would  inflict  or  cause  to  be  in- 
flicted on  said  non-union  employes  great 
and  serious  physical  violence. 

VI.  That  in  furtherance  of  the  said 
unlawful  combination,  confederation 
and  conspiracy,  the  defendants  in  ad- 
dition to  oral  notice  given  to  the  non- 
union employes  as  aforesaid,  sent  vari- 
ous patrons  and  customers  of  the  plain- 
tiff notices,  of  which  the  following  is 
a  copy:  (here  insert  notice  sent,  if 
any). 

VIT.  That  in  furtherance  of  said 
combination,  confederation  and  conspir- 
acy, the  defendants  have  conspicuously 
posted   in    many   public  places   in    said 

city   of ,   the  following  poster 

or  card:  (here  insert  copy  of  posters 
used). 

VIII.      That      subsequent      to      the 

-; day    of   ,    19 — ,    and 

since  said  boycott  so  ordered  as  afore- 
said by  said  union,  the  said  union  and 
the  members  thereof  have  conspired, 
confederated  and  combined  among 
themselves  and  with  other  parties  to 
the  plaintiff  unknown,  and  will  con- 
tinue to  conspire,  confederate  and  com- 
bine among  themselves  and  with  other 
parties  to  the  plaintiff  unknown,  to  pro- 
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vide  means  and  methods  for  impeding 
the  plaintiff  in  the  conduct  and  trans- 
action of  its  aforesaid  business,  to  in- 
terfere by  means  of  threats  and  in- 
timidations, with  employes  not  mem- 
bers of  said  union,  employed  by  the 
plaintiff,  who  are  engaged  in  the  line 
of  work  similar  to  that  of  the  mem- 
bers of  said  union,  and  to  generally 
impede  and  obstruct  the  plaintiff  from 
carrying  on  and  conducting  its  said 
business,  and  by  threats  and  intimida- 
tions, by  reason  of  placing  pickets  or 
representatives  as  aforesaid,  compel 
and  force  the  said  employe  engaged  as 
aforesaid  with  the  plaintiff,  to  quit 
and  abandon  the  service  of  the  plain- 
tiff. 

IX.      That    the    defendants    in    fur- 
therance   of    their    said   unlawful   com- 
bination, confederation  and  conspiracy, 
continue   to    place     representatives     or 
pickets  in  the  vicinity  of  the  said  place 
of   business   of   the   plaintiff,  and   that 
said  representatives  or  pickets  are  sta- 
tioned for  the  purpose  not  only  of  in- 
ducing and  intimidating  the  non-unipu 
employes  of  the  plaintiff  as  aforesaid, 
but  are  for  the  purpose  of  intimidating 
patrons  and  customers  of  the  plaintiff 
who  may  desire  to  attempt  to  do  busi- 
ness with  the  plaintiff;  that  since  the 
said     representatives     or     pickets     so 
placed  as  aforesaid,  and  since  the  said 
notices    and    posters    hereinbefore    set 
cut,   have  been   distributed  among  the 
patrons  of  the  plaintiff,  plaintiff  is  un- 
able  to   say     how     many     of    its     said 
patrons   and    customers   have   been   in- 
timidated by  reason  of  the  presence  of 
said  representatives  or   pickets,    or    by 
reason  of  having  received  said  notices 
and    having  read    said    posters    herein- 
before set  out,  and  have  been  prevented 
thereby  from  patronizing  the  plaintiff, 
but    on    information    and    belief,    the 
plaintiff  avers  the  fact  to  be  that  many 
persons  and   customers   of  the  plaintiff 
have  been  and  now  are  frightened  and 
intimidated  from  entering  the  place  of 
business   of   the  plaintiff   by  reason   of 
the  fact  that  representatives  and  pick- 
ets of  said  union  are  stationed  as  afore- 
said and  by  reason  of  the  said  notices 
and  posters  hereinbefore  set  out. 

X.  That  the  representatives  and 
pickets  of  said  union  are  still  engaged 
in  the  acts  hereinbefore  complained  of, 
and  threaten   to   continue   the   commis 


to  the  irreparable  injury  and  damage 
of  the  plaintiff,  and  that  as  a  conse- 
quence of  the  acts  hereinbefore  set 
forth  the  plaintiff  has  already  been 
damaged   in   the   sum   of dol- 


lars, and  if  the  said  acts  continue  aa 
the  defendants  threaten  to  continue 
the  same,  the  plaintiff  will  be  irrepar- 
ably damaged  and  the  said  business 
will  be  greatly  injured  if  not  de- 
stroyed. 

XI.  That  the  plaintiff  is  without  any 
plain,  speedy,  or  adequate  remedy  at 
law,  ■  or  without  any  remedy  or  relief 
other  than  an  order  and  injunction  of 
this  court  enjoining  and  restraining 
each  and  all  of  said  acts  and  enjoin- 
ing the  defendants  from  the  contin- 
uance of  the  commission  of  any  and 
all  of  said  acts. 

XII.  That  the  defendants  and  each 
of  them  are  financially  irresponsible 
and  unable  to  respond  to  any  judg- 
ment for  damages  against  them  for 
and  on  account  of  the  commission  of 
the  acts,  or  any  of  them  hereinbefore 
alleged  to  have  been  committed  and 
threatened  to  be  committed  by  the  de- 
fendants. 

Wherefore  the  plaintiff  prays:   That 
the  defendants  and  each  of  them,  their 
and  each  of  their  agents,  attorneys,  rep- 
resentatives and  servants  be  perpetual- 
ly   restrained    and    enjoined   from    the 
performance    and    commission    of    the 
said  acts  and  each  of  said  acts  herein- 
before complained  of  and  from  in  any 
manner    interfering    with   the    plaintiff 
in  the  conduct  of  its  said  business,  and 
restraining   and   enjoining   the   defend- 
ants  and   each   and   all   of   them   from 
causing   any    person     or     persons,    any 
agent  or  agents,  any  representative  or 
representatives,   any  picket  or  pickets, 
to  be  stationed  in  the  vicinity  or  neigh- 
borhood of  the  said  place  of  business 
of   the   plaintiff   or   from   otherwise   at 
any  time  or  times,  impeding,  harassing, 
annoying,  threatening,  intimidating  or 
interfering  with  any  person  or  persons 
transacting  business  with  the  plaintiff, 
01     from    sending    the    customers    and 
patrons  of  the  plaintiff  the  said  notices 
hereinbefore   set    out,   or  from   posting 
in   any   conspicuous   place   or  otherwise 
the  said  poster  or  card  hereinbefore  set 
out,  and   for   costs   and  for  such   other 
and  further  relief  as  to  this  court  may 
seem  just.     Based  on  Crescent  Feather 
Co.  r.  United  Upholsterers'  Union,  153 


ion  of  said  acts  and  each  of  said  acts    Cal.  433,  95  Pac.  871. 
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D.  Libelous  Publication  Injuring  Burtnerr.  —  Where  an  in.iiinc- 
tion  is  sought  to  enjoin  a  labor  union  from  publishing  libelous  printed 
matter  to  the  injury  of  plaintiff's  business,  the  petition  must  show 
that  the  libelous  matter  was  published  M'ith  the  object  of  preventing 
others  from  dealing  with  plaintiff,""  and  that  plaintiff  was  damaged 
thereby.*'^  The  substance  of  the  libelous  publication  must  be  averred 
in  the  petition.®^ 

E.  Interference  With  Interstate  Commerce.  —  In  a  suit  for  in- 
junction based  upon  a  violation  of  the  statutes  pertaining  to  inter- 
state commerce,  the  facts  showing  such  violation  must  be  set  forth  in 
the  petition.*^^  The  jurisdiction  of  the  United  States  courts  in  such 
cases  does  not  depend  upon  citizenship  and,  therefore,  the  citizenship 
ol;  the  defendants  need  not  be  alleged  in  the  petition,''" 

F.  Operation  and  Effect  of  Injunction.  —  An  injunction  issued 
against  a  labor  union  is  binding  on  all  those  who  had  actual  knowl- 
edge of  the  contents  thereof  regardless  of  the  fact  that  they  were  not 
made  parties  to  the  suit  or  served  with  process.''^  And  the  officers  of 
the  union  may  under  some  circumstances  be  charged  with  responsi- 
bility for  the  acts  of  the  members/^     The  terms  of  an  injunction 


66.  HI.— Wilson  v.  Hey,  232  111.  389, 
83  N.  E.  928,  122  Am.  St.  Eep.  119,  16 
L.  R.  A.  (N.  S.)  85.  Mass.— Sherry 
V.  Perkins,  147  Mass.  212,  17  N.  E. 
307,  9  Am.  St.  Rep.  689.  Mich.— Beck 
r.  Railway  Teamsters'  Union,  118  Mich. 
497,  77  N.  W.  13,  74  Am.  St.  Rep. 
421,  42  L.  R.  A.  407.  N.  J.— Barr  v. 
Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881.  Ohio.— Parker  v. 
Bricklayers'  Union,  10  Ohio  Dec.  (Re- 
print) 458. 

[a]  Sirfficient  Allegations.  —  Where 
it  is  alleged  in  the  complaint  that  a 
union  issued  circulars  in  which  plain- 
tiff was  characterized  as  "unfair"  and 
a  "legalized  highwayman"  and  the 
public  was  urged  not  to  patronize 
plaintiff,  the  complaint  is  sufficient  to 
entitle  plaintiff  to  an  injunction. 
Rocky  Mountain  Co.  v.  Montana  Fed- 
eration, 156  Fed.  809. 

67.  U.  S.— Shine  v.  Fox  Bros.  Mfg. 
Co.,  156  Fed.  357,  86  C.  C.  A.  311; 
National  Tel.  Co.  v.  Kent,  156  Fed. 
173;  Seattle  Brew.,  etc.  Co.  v.  Han- 
sen, 144  Fed.  1011;  Casey  V.  Cincin- 
nati T.  Union,  45  Fed.  135,  12  L.  R. 
A.  193.  D.  0. — American  Federation  v. 
Buck's  Stove  Co.,  33  App.  Cas.  83. 
Mich.— Beck  v.  Railway  Teamsters'  P 
Union,  118  Mich.  497,  77  N.  W.  13,  74 
Am.  St.  Rep.  421,  42  L.  R.  A.  407. 
Pa. — Brace  Bros.  v.  Evans,  5  Pa.  Co. 
Ct.  163. 

[a]    Damages  Must  Be  Shown.— An 


averment  that  defendant  published  the 
fact  that  plaintiff  had  been  placed  by 
a  labor  union  on  the  "unfair"  list 
does  not  show  that  plaintiff  sustained 
any  damage,  and  in  the  absence  of 
averments  of  special  damages  the  com- 
plaint does  not  state  a  cause  of  action. 
Watters  v.  Retail  Clerks'  Union,  120 
Ga.  424,  47  S.  E.  911. 

68.  Davitt  v.  American  Bakers' 
Union,  124  Cal.  99,  56  Pac.  775. 

69.  Mitchell  v.  Hitchman  C.  &  C. 
Co.,  214  Fed.  685,   131   C.   C.  A.  425. 

As  to  proceedings  under  the  Sherman 
Anti-Trust  Act,  see  the  title  "Monop- 
olies." 

70.  Toledo,  etc.  R.  Co.  v.  Pennsyl- 
vania Co.,  54  Fed.  730,  19  L.  R.  A. 
387. 

As  to  jurisdiction  of  United  States 
courts,  see  generally  the  title  "United 
States  Courts." 

71.  U.  S.— United  States  v.  Elliott, 
64  Fed.  27;  Toledo,  etc.  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730,  19  L. 
R.  A.  387.  111.— O'Brien  v.  People,  216 
111.  354,  75  N.  E.  108,  108  Am.  St. 
Rep.  219.  Ind. — Shaughnessey  v.  Jor- 
dan, 184  Ind.  499,  111  N.  E.  622.  N.  Y. 
Neal  V.  Hutcheson,  160  N.  Y.  Supp. 
1007. 

72.  See  infra,  this  note. 

[al  Liability  of  Officers  for  Acts  of 
Members. — In  Phillips  Co.  r.  Amalga- 
mated Assn.,  208  Fed.  335,  it  was  held 
that  the   officers  of  a   labor  union  are 
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against  a  union  on  strike  must  be  construed  in  the  light  of  the  allega- 
tions and  praj^er  of  the  bill  on  which  it  was  granted." 

In  contempt  proceedings  for  violation  of  a  strike  injunction,  no  peti- 
tion is  necessary,  but  it  is  sufficient  to  file  an  affidavit,  setting  forth 
the  particular  respects  in  which  the  injunction  has  been  violated.^* 
In  such  proceeding  the  allegations  of  the  petition  on  which  the  injunc- 
tion was  granted  cannot  be  contested.'^'^ 

V.  CRIMINAL  PROSECUTION.  —  An  indictment  in  the  language 
of  the  statute,  charging  members  of  a  labor  union  with  criminal  con- 
spiracy, is  generally  sufficient.''^  Where  the  statute  makes  overt  acts 
an  essential  element  of  the  offense  such  acts  must  be  stated  in  the  in- 
dictment.^^ The  indictment  must  show  either  that  the  alleged  conspir- 
acy was  formed  for  an  unlawful  purpose  or  that  unlawful  means  were 
used  in  furtherance  thereof.''^  And  an  indictment  which  is  defective 
in  omitting  to  set  out  the  essential  elements  of  the  offense  charged 
against  a  labor  union  cannot  be  aided  by  a  bill  of  particulars.^" 


guilty  of  contempt  although  they  did 
not  themselves  violate  the  injunction, 
■where  it  appears  that  they  failed  to 
prevent  the  violation  of  the  injunction 
on  the  part  of  the  members  of  the 
union.  It  is  said  there  on  p.  338: 
"The  directing  officers  of  a  union, 
whose  members  are  on  strike  and  have 
been  enjoined  from  intimidation  will 
themselves  be  deemed  guilty  of  a  vio- 
lation of  the  injunction  if  they  do  not 
prevent  (if  they  reasonably  can  do  so) 
its  violation  by  those  under  their  con- 
trol, or  if  they  countenance  acts  of 
intimidation  and  refrain  from  using, 
so  far  as  good  faith  would  suggest,  the 
means  which  they  possess  of  prevent- 
ing such  acts." 

73.  Sailors'  Union,  etc.  v.  Hammond 
Lumb.  Co.,  156  Fed.  450,  85  C.  C.  A. 
16;  O'Brien  v.  People,  etc.,  216  111. 
354,  75  N.  E.  108,  108  Am.  St.  Rep. 
219. 

74.  Hammond  Lumb.  Co.  v.  Sailors' 
Union,  etc.,  149  Fed.  577;  Franklin 
Union  No.  4  v.  People,  220  111.  355, 
77  N.  E.  176,  10  Am.  St.  Rep.  248,  4 
L.  R.  A.   (N.  S.)   1001. 

75.  Franklin  Union  No.  4  v.  People, 
220  111.  355,  77  N.  E.  176,  110  Am. 
St.  Rep.  248,  4  L.-  R.  A.  (N.  S.)  1001; 
O'Brien  v.  People,  216  111.  354,  75  N.  E. 
108,  108  Am.  St.  Rep.  219. 

76.  Ala.— Burt  v.  State,  159  Ala. 
134,  48  So.  851.  Conn.— State  t:  Mc- 
Gee,  81  Conn.  696,  72  Atl.  141.  Mass. 
Com.  V.  Dyer,  128  Mass.  70. 

For  rules  of  charging  statutory  of- 
fenses generally,  see  12  Standard  Proc. 
437,  et  seq. 
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77.  U.  S.— United  States  v.  Cassidy, 
67  Fed.  698;  United  States  v.  Debs,  65 
Fed.  210.  Conn.— State  v.  McGee,  81 
Conn.  696,  72  Atl.  141.  N.  Y.— People 
r.  Brickner,  15  N.  Y.  Supp.  528. 

As  to  allegation  of  overt  acts  in 
charging  conspiracy  generally,  see  5 
Standard  Proc.  305,  et  seq. 

78.  U.  S.—In  re  Grand  Jury,  62  Fed. 
840.  Conn.— State  v.  Stockford,  77 
Conn.  227,  58  Atl.  769,  107  Am.  St. 
Rep.  28;  State  v.  Glidden,  55  Conn.  46, 
8  Atl.  890,  2  Am.  St.  Rep.  23.  Mass. 
Com.  V.  Hunt,  4  Mete.  111.  Miss. — Bree- 
land  V.  State,  79  Miss.  527,  31  So.  104. 
Mo.— State  r.  Dalton,  134  Mo.  App. 
517,  114  S.  W.  1132.  N.  J.— State  v. 
Donaldson,  32  N.  J.  L.  151.  N.  Y. 
People  V.  McFarlin,  43  Misc.  591,  89 
N.  Y.  Supp.  527;  People  v.  Radt,  71 
N.  Y.  Supp.  846;  People  v.  Smith,  5 
N.  Y.  Crim.  509.  N.  C— State  v.  Van 
Pelt,  136  N.  C.  633,  49  S.  E.  177,  68 
L.  R.  A.  760.  Pa.— Com.  ex  rel.  Val- 
lette  V.  Sheriff,  etc.,  15  Phila.  393. 
Vt.— State  V.  Dyer,  67  Vt.  690,  32  Atl. 
814;  State  v.  Stewart,  59  Vt.  273,  9 
Atl.  559,  59  Am.  Rep.  710.  Va. 
Crump  f.  Com.,  84  Va.  927,  6  S.  E. 
620,  10  Am.  St.  Rep.  895. 

[a]  The  indictment  must  state  facts 
sufficient  to  constitute  the  offense  and 
it  is  not  aided  by  qualifying  epithets 
such  as  "unlawful"  or  "deceitful," 
etc.  Com.  V.  Hunt,  4  Mete.  (Mass.) 
Ill,  38  Am.  Dec.  346. 

79.  State  v.  Van  Pelt,  136  N.  C.  633, 
49  S.  E.  177,  68  L.  R.  A.  760. 
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I.  DEFINED  AND  DISTINGUISHED.  —  Laches  has  been  defined 
to  be  such  negligence  as  results  in  the  omission  to  do  what  one  is  by 
law  required  to  do  to  save  a  right,  and  which  warrants  a  presumption 
that  the  claimant  of  it  has  abandoned  it  and  declines  to  assert  it.^ 
Laches  is  not  the  same  thing  as  limitations,  but  it  partakes  of  some  of 
its  characteristics.^  Although  sometimes  used  in  the  sense  of  mere  de- 
lay,^ or  acc[uiescence,*  laches  is  not  the  equivalent  either  of  delay^  or 


1.  Alaska.^Pioneer  Min.  Co.  v.  Pa- 
cific Coal  Co.,  4  Alaska  463.  Cal.— See 
Lux  V.  Haggin,  69  Cal.  255,  4  Pac. 
919,  10  Pac.  674.  Va.— Bell  v.  Wood, 
94  Va.  677,  683,  27  S.  E.  504;  Alex- 
ander V.  Byrd,  85  Va.  690,  8  S.  E. 
577;  Wissler  r.  Craig's  Admr.,  80  Va. 
22,  30;   Coles   v.  Ballard,  78  Va.  139. 

[a]  Laches  has  been  defined  to  be 
such  neglect  or  omission  to  assert  a 
right,  as  taken  in  conjunction  with 
lapse  of  time  more  or  less  great,  and 
other  circumstances  causing  prejudice 
to  an  adverse  party,  operates  as  a  bar 
in  a  court  of  equity.  Hansen  v.  Slick, 
216  Fed.  164;  Venner  v.  Chicago  City 
R.  Co.,  236  111.  349,  368,  86  N.  E.  266, 
quoting  Morse  V.  Seibold,  147  111.  318, 
35  N.  E.  369. 

[b]  "Laches  is  negligence  by  which 
another  has  been  led  into  changing  his 
condition  with  respect  to  the  property 
or  right  in  question,  so  that  it  would 
be  inequitable  to  allow  the  negligent 
party  to  be  preferred  upon  his  legal 
right  to  one  whom  his  negligence  had 
misled."  Hughes  v.  Wallace  (Ky.), 
118  S.  W.  324;  Walker  v.  Schultz,  175 
Mich.  280,  141  N.  W.  543. 

[c]  For  other  definitions,  see  U.  S. 
Newberry  v.  Wilkinson,  199  Fed.  673. 
Colo.— Graff  r.  Portland  T.  &  M.  Co., 
12  Colo.  App.  106,  54  Pac.  854.  Ind. 
Patterson  v.  State  Bank,  55  Ind.  App. 
331,  102  N.  E.  880.  Mo.— Troll  v.  St. 
Louis,  257  Mo.  626,  660,  168  S.  W. 
167.  Va.— Tunstall's  Admr.  v.  Withers, 
86  Va.  892,  11  E.  E.  565.  W.  Va. 
Snyder  v.  Charleston  &  S.  Bridge  Co., 
iB5  W.  Va.  1,  63  S.  E.  616,  131  Am. 
St.  Eep.  947;  Cresap  v.  Cresap,  54  W. 
Va.  581,  590,  46  S.  E.  582. 

[d]  Claims  are  considered  "stale" 
only  where  gross  laches  is  shown  with 
unexplained  acquiescence  in  the  asser- 
tion of  an  adverse  right.  Bell  i'. 
Wood,  94  Va.  677,  683,  27  S.  E.  504; 
Alexander  f.  Byrd,  85  Va.  690,  8  S.  E. 
577;  Coles'  Admr.  v.  Ballard,  78  Va. 
139. 

2.  Wilder 's  Exr.  v.  Wilder,  82  Vt. 
123,  72  Atl.  203. 
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[a]  "The  terms  'limitations'  and 
'laches,'  when  applied  to  the  period 
of  time  within  which  an  equitable 
right  must  be  asserted,  do  not  denote 
the  same  thing.  The  former  signifies 
that  fixed  period  specified  in  the  stat- 
ute; and  this  is  so  whether  the  statute 
is  expressly  applicable  to  suits  in  chan- 
cery, or  is  followed  in  such  suits  by 
analogy.  The  latter  signifies  unreason- 
jible  delay,  independent  of  statute  or 
any  fixed  period  of  time.  See  Drake 
V.  Wild,  65  Vt.  611,  27  Atl.  427. 
Laches  also  involves  prejudice,  actual 
or  implied,  resulting  from  the  delay. 
It  does  not  arise  from  delay  alone,  but 
from  delay  that  works  a  disadvantage 
to  another.  ...  As  a  defense,  laches 
is  not,  on  the  one  hand,  limitations, 
nor  on  the  other,  is  it  estoppel;  though 
it  partakes  of  the  characteristics  of 
both."  Wilder 's  Exr.  V.  Wilder,  82 
Vt.  123,  72  Atl.  203. 

3.  Lux  V.  Haggin,  69  Cal.  255,  4 
Pac.  919,  10  Pac.  674. 

4.  Lux  V.  Haggin,  69  Cal.  255,  4 
Pac.  919,   10  Pac.   674. 

5.  U.  S. — Hubbard  v.  Manhattan 
Trust  Co.,  87  Fed.  51,  30  C.  C.  A.  520. 
Alaska. — Pioneer  Min.  Co.  v.  Pacific 
Coal  Co.,  4  Alaska  463,  473.  Ark. 
Jones  r.  Temple,  189  S.  W.  847.  Colo. 
Graff  V.  Portland  T.  &  M.  Co.,  12  Colo. 
App.  106,  54  Pac.  854.  Mich.— Walker 
V.  Schultz,  175  Mich.  280,  141  N.  W. 
543.  Miss. — Comans  f.  Tapley,  101  Miss. 
203,  57  So.  567,  Ann.  Cas.  1914B,  307. 
Ore.— Wills  r.  Nehalem  Coal  Co.,  52 
Ore.  70,  90,  96  Pac.  528.  Tex.— Cole- 
man V.  Zapp,  105  Tex.  491,  151  S.  W. 
1040.  Va.— Bell  v.  Wood,  94  Va.  677, 
683,    27    S.    E.    504. 

[a]  Not  Mere  Delay. — (1)  Laches, 
in  legal  significance,  is  not  mere  delay, 
but  is  a  delay  that  works  a  disad- 
%antage  to  another  (Ark. — Jones  v. 
Temple,  189  S.  W.  847.  B.  I.— Chase 
r.  Chase,  20  R.  I.  202,  37  Atl.  804. 
W.  Va.— O'Neal  v.  Moore,  88  S.  E. 
1044;  Snvder  v.  Charleston  &  S.  Bridge 
Co.,  65  W.  Va.  1,  63  S.  E.  616,  131 
Am.  St.  Rep.  947),   (2)   or  such  delay, 
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mere  lapse  of  time,  or  of  acquieseence,"  Nor  is  it  the  same  as  an  equit- 
able estoppel/  althoneh  it  has  been  termed  a  quasi  estoppel.^ 

II.  TO  WHAT  ACTIONS  DOCTRINE  APPLIES.  —  As  a  general 
rule  the  doctrine  of  laches  applies  only  to  suits  in  equity^  and  admir- 
alty,^^' unless  accompanied  by  other  circumstances  so  as  to  amount  to 
an  estoppel,'^  although  it  seems  to  have  been  applied  in  some  law  ac- 
tions.^^ 

in.  AVOIDING  APPEARANCE  OF  LACHES.  —  A.  Necessity 
FOR.  —  Where  the  bill  of  a  suitor  who  has  slumbered  long  upon  his 
rights,  shows  apparent  laches,  the  suitor  must  generally  account  for 
and  excuse  his  delay  by  proper  allegations  in  his  bill.^^  But  by  anal- 
ogy to  the  statute  of  limitations  some  courts  hold  the  rule  to  be  that 
the  plaintiff  need  not  allege  facts  avoiding  the  appearance  of  laches 


without  regard  to  the  effect  it  may 
'have  upon  another,  as  warrants  the 
presumption  that  the  party  has  waived 
his  right.  O'Neal  v.  Moore  (W.  Va.), 
88  S.  E.  1044;  Snyder  v.  Charleston  & 
S.  Bridge  Co.,  65  W.  Va.  1,  63  S.  E. 
616,  131  Am.  St.  Rep.  947. 

6.  Graff  v.  Portland  T.  &  M.  Co.,  12 
Colo.  App.  106,  54  Pac.  854. 

[a]  Laches  implies  a  neglect  to  do 
what  ought  to  have  been  done;  acqui- 
escence a  resting  satisfied  with  or  sub- 
mission to  an  existing  state  of  facts. 
Laches  (at  least  with  other  facts)  may 
be  evidence  of  acquiescence.  Lux  v. 
Haggin,  69  Cal.  255,  4  Pac.  919,  10 
Pac.  674. 

7.  Cal.— Bell  v.  Hudson,  73  Cal.  285, 
14  Pae.  791,  2  Am.  St.  Eep.  791.  Ky. 
Hughes  V.  Wallace,  118  S.  W.  324.  Vt. 
Wilder 's  Exr.  v.  Wilder,  82  Vt.  123,  72 
Atl.  203. 

8.  Bell  V.  Hudson,  73  Cal.  285,  14 
Pac.  791,  2  Am.  St.  Rep.  791. 

[a]  "A  Species  of  Estoppel." — 
Walshe  v.  Dwight  Mfg.  Co.  (Ala.),  59 
So.  630. 

9.  Ark. — McFarlane  v.  Grober,  70 
Ark.  371,  69  S.  W.  56,  91  Am.  St. 
Rep.  84.  Ga.— Ellis  v.  Smith,  112  6a. 
480,  37  S.  E.  739.  la.— State  Sav.  Bank 
V.  Miller,  146  Iowa  83,  88,  124  N.  W. 
873.  Mo.— Paxton  v.  Fix,  190  S.  W. 
328.  S.  D.— Burleigh  v.  Hecht,  22  S.  D. 
201,  117  N.  W.  367. 

See  also  Keller  v.  Harrison,  151  Iowa 
320,  128  N.  W.  851,  131  N.  W.  53, 
Ann.  Cas.  1913A,  300. 

[a]  Applicable  Only  in  Equity. 
The  doctrine  of  laches  is  applicable 
only  to  cases  where  equity  is  asked 
to  grant  a  purely  equitable  remedy 
to  which  the  party  has  no  strict  legal 


right.     Cardwell  v.  Clark,  94  Misc.  433, 
158  N.  Y.  Supp.  300. 

[b]  Actions  at  Law  Governed  Stat- 
ute of  Limitations. — The  doctrine  of 
laches  does  not  apply  to  actions  at  law 
in  reference  to  which  there  are  express 
statutes  of  limitations.  Broadway  Nat. 
Bank  v.  Baker,  176  Mass.  294,  57  N.  E. 
603. 

[c]  Actions  for  Debt.— The  plea  of 
laches    has    no    place    in    an     ordinary 
action  for  the  recovery  of  debt.  Tuck- 
er V.  Stewart,  147  Iowa  294,  126  N.  W 
183. 

10.  See  1  Standard  Proc.  534. 

11.  State  Sav.  Bank  v.  Miller,  146 
Iowa  83,  88,  124  N.  W.  873;  Doyle 
r.  Burns,  123  Iowa  488,  509,  99  N.  W. 
195. 

12.  Munson  v.  Terrell,  101  Tex.  220, 
105  S.  W.  1114,  applying  doctrine  of 
laches  to  mandamus  proceeding. 

[a]  See  In  re  Estate  of  Holden,  37 
Wis.  98,  holding,  "Laches  goes  to  the 
right  to  relief,  no  matter  in  what  court 
or  form  of  procedure  the  relief  is 
sought." 

13.  U.  S.— Lansdale  v.  Smith,  106  U. 
S.  391,  1  Sup.  Ct.  350,  27  L.  ed.  219; 
Godden  v.  Kimmell,  99  U.  S.  201,  212, 
25  L.  ed.  431;  New  Albanv  v.  Burk, 
11  Wall.  107,  20  L.  ed.  155;"^  Badger  v. 
Badger,  2  Cliff.  137,  154,  affirming  2 
Wall.  87,  17  L.  ed.  836;  Alexander  v. 
Fidelity  Trust  Co.,  215  Fed.  791;  Jones 
V.  Perkins,  76  Fed.  82.  Cal.— Klein- 
claus  V.  Dutard,  147  Cal.  245,  81  Pac. 
516;  Bell  v.  Hudson,  73  Cal.  285,  14 
Pac.  791,  2  Am.  St.  Rep.  791.  111. 
Wilcoxon  V.  Wilcoxon,  199  111.  244,  65 
N.  E.  229;  Walker  v.  Ray,  111  111.  315; 
Henrv  Co.  v.  Winnebago  S.  Drain.  Co., 
52    111.   299.     Ky.— Hunt    v.   Forman,   2 
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unless  the  delay  is  in  excess  of  the  period  of  limitation."  And  other 
courts  hold  that  laches  is  an  affirmative  defense  and  the  plaintiff  is  not 
required,  in  the  first  instance,  to  negative  it.^' 

B.  Manner  of.  —  1.  Generally.  —  A  party  seeking  to  explain  his 
laches  must  set  forth  specifically  what  were  the  impediments  to  an 
earlier  prosecution  of  his  claim. ^^  He  must  make  a  full,  clear  and 
specific  statement  of  all  the  facts  upon  which  he  relies,"  avoiding 
general  statements." 


Dana  471.  Mich. — Reynolds  v.  Green, 
10  Mich.  355;  Campau  v.  Chene,  1 
Mich.  400.  Ore. — Wills  v.  Nehalem 
Coal  Co.,  52  Ore.  70,  90,  96  Pac.  528. 
Tenn. — Smiley  v.  Jones,  3  Coop.  Ch. 
812.  See  also  Lane  v.  Farmer,  11  Lea 
568,  577.  Tex. — Wichita  Land  &  C. 
Co.  V.  Ward,  1  Tex.  Civ.  App.  307,  21 
S.  W.  128.  Va.— Eubank  v.  Barnes,  93 
Va.  153,  24  S.  E.  908;  Terry  v.  Fon- 
taine's Admr.,  83  Va.  451,  2  S.  E. 
743.  Wash. — Chezum  v.  McBride,  21 
Wash.  558,  58  Pac.  1067.  W.  Va. 
Jarvia  v.  Martin,  45  W.  Va.  347,  31 
S.  E.  957;  Jackson's  Admr.  v.  Hull,  21 
W.  Va.  601. 

See  1  Standard  Prog.  296;  7  Stand- 
ard Proc.  771,  776. 

[a]  That  the  delay  has  not  operated 
to  the  prejudice  of  the  adversary  party 
must  be  shown.  Mackall  v.  Casilear, 
137  U.  S.  556,  567,  11  Sup.  Ct.  178, 
34  L.  ed.  776. 

[b]  Effect  of  Failure  To  Excuse 
Apparent  Laches. — (1)  A  bill  omitting 
to  excuse  delay  is  subject  to  a  re- 
fusal by  the  chancellor  of  his  own 
motion  to  consider  the  case  (Badger 
r.  Badger,  2  Cliff.  137,  affirming  2  Wall. 
87,  17  L.  ed.  836),  (2)  or  to  demurrer 
by  the  defendant.    See  infra,  IV,  B,  E. 

Meeting  defense  by  amendment  or 
replication,  see  infra,  IV,  F. 

14.  XJ.  S. — Wyman  v.  Bowman,  127 
Fed.  257,  62  C.  C.  A.  189;  Boynton 
V.  Haggart,  120  Fed.  819,  57  C.  C.  A. 
301;  Kelley  V.  Boetteher,  85  Fed.  55, 
29  C.  C.  A.  14;  Sabre  v.  United  T.  & 
E.  Co.,  156  Fed.  79.  Ala.— Walshe  v. 
Dwight  Mfg.  Co.,  178  Ala.  310,  59  So. 
630;  Fowler  v.  Alabama  Iron  &  Steel 
Co.,  164  Ala.  414,  51  So.  393.  Compare 
Pratt  Land  &  Imp.  Co.  v.  McClain,  135 
Ala.  452,  33  So.  185,  93  Am.  St.  Eep. 
35.  Ore. — Wills  v.  Nehalem  Coal  Co., 
52  Ore.  70,  91,  96  Pac.  528.  Wash. 
Gay  V.  Havermale,  27  Wash.  390,  67 
Pac.  804. 

[a]  Same  Rule  Applies  to  a  Cross- 
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hill.— Wilcoxon  v.  Wilcoxon,  230  111.  93, 

82   N.   E.  584. 

15.  Allen  v.  Blanche  Gold  Min.  Co., 
46  Colo.  199,  102  Pac.  1072;  Murto  v. 
Lemon,  19  Colo.  App.  314,  75  Pac.  160; 
Nesbit  V.  Brown,  16  N.  C.  30.  See 
tnfra,  IV,  A. 

16.  U.  S.— Godden  v.  Kimmell,  99  U. 
S.  201,  212,  25  L.  ed.  431;  Marsh  v. 
Whitmore,  21  Wall.  178,  affirming  1 
Hask.  391,  16  Fed.  Cas.  No.  9,122; 
Badger  v.  Badger,  2  Cliff.  137,  affirm- 
ing 2  Wall.  87;  Potts  v.  Alexander,  118 
Fed.  885;  Jones  v.  Perkins,  76  Fed.  82. 
111. — Stettauer  v.  Dwight,  54  111.  App. 
194.  Va.— Eubanks  v.  Barnes,  93  Va. 
153,   24  S.  E.  908. 

[a]  A  purchaser  who  seeks  to  spe- 
cifically enforce  a  contract  for  the  pur- 
chase of  lands,  when  there  has  been 
delay,  must  show  why  he  has  not  com- 
plied with  his  contract.  "He  must  ac- 
count for  his  failure  in  a  reasonable 
manner;  must  make  out  a  clear  case, 
and  show  that  the  relief  he  asks  is 
equitable."  Lux  v.  Haggin,  69  Cal. 
255,  4  Pac.  919,  10  Pac.  674;  Lane  v. 
Farmer,    11    Lea    (Tenn.)    568,    577. 

[b]  Vague  Allegations  Insufficient. 
An  allegation  as  an  excuse  for  delay 
that  complainant  was  first  informed  of 
the  fraudulent  dealings  of  the  defend- 
ant on  or  about  a  certain  date,  and 
that  such  information  was  derived 
from  "divers  persons,  who  then  and 
there  had  positive  and  intimate  knowl- 
edge of  the  fraud,"  is  insufficient.  It 
is  too  general,  vague  and  indefinite  and 
it  is  not  stated  that  plaintiff  believed 
the  information.  Stettauer  v.  Dwight, 
54   111.   App.   194. 

17.  Naddo  v.  Bardon,  51  Fed.  493. 

18.  U.  S.— Naddo  i'.  Bardon,  51  Fed. 
493.  Tenn. — Smiley  v.  Jones,  3  Coop. 
Ch.  312.  Tex.— Walton  v.  Talbot,  1 
Tex.    Unrep.    511. 

[a]  General  allegations  (1)  of  ab- 
sence, fraud,  concealment,  minorty,  and 
coverture  are  too  loose  and  indefinite. 
Walton  V.  Talbot,  1   Tex.  Unrep.  511. 
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2,  Where  Fraud  or  Mistake  Is  Excuse.  —  A  plaintiff  relying  on 
fraud  or  mistake  as  excuse  for  laches,  must  allege  the  time  when  the 
fraud,  mistake,  concealment,  or  misrepresentation  was  discovered,^^ 
by  what  means  the  discovery  was  made,^°  why  the  discovery  was  not 
sooner  made,^^  and  of  what  the  fraud,  mistake,  or  concealment  discov- 
ered consisted  of,^^  so  that  the  court  may  clearly  see  whether,  by  the 
exercise  of  ordinary  diligence,  the  discovery  might  not  have  been  made 
before.^^ 

3.  Ignorance  Is  Excuse.  —  If  a  party  relies  upon  his  ignorance  of 
his  rights  as  an  excuse  for  his  delay  in  prosecuting  his  claim,  he  should 
allege  his  ignorance,^*  how  he  came  to  be  so  long  ignorant  of  his 


(2)  A  general  allegation  of  the  fraud 
is  not  suflS.cient  (Goodson  v.  Goodson, 
140  Mo.  206,  41  S.  W.  737.  See  5 
Standard  Proc.  214;  10  Standard  Proc. 
49),  (3)  unless  the  pleading  is  a  bill 
of  discovery.  Forbes  v.  Oberby,  4 
Hughes  441,  9  Fed.  Cas.  No.  4,928a; 
Goodson  r.  Goodson,  140  Mo.  206,  41 
S.  W.  737.  (4)  By  a  mere  general 
averment  of  ignorance,  a  party  cannot 
account  for  long  delay  and  acquies- 
cence. James  v.  James,  55  Ala.  525. 
(5)  A  general  averment  of  ignorance 
and  concealment  is  insufficient.  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
51,  30  C.  C.  A.  520. 

19.  U.  S. — Coddington  V.  Eailroad 
Co.,  103  U.  S.  409,  26  L.  ed.  400;  Wood 
V.  Carpenter,  101  U.  S.  135,  25  L.  ed. 
807;  Harwood  v.  Railroad  Co.,  17  Wall. 
78,  21  L.  ed.  558;  Stearns  v.  Page,  7 
How.  819,  12  L.  ed.  928,  affirming  1 
Story  204,  22  Fed.  Cas.  No.  13,339; 
Badger  v.  Badger,  2  Cliff.  137,  affirming 
2  Wall.  87,  17  L.  ed.  836;  Marsh  v. 
Whitmore,  1  Hask.  391,  16  Fed.  Cas. 
No.  9,122,  affirmed,  21  Wall.  178,  22 
L.  ed.  482.  Ala. — Fowler  v.  Alabama 
Iron  &  Steel  Co.,  164  Ala.  414,  51 
So.  393.  Va.— Eubank  r.  Barnes,  93 
Va.  153,  24  S.  E.  908;  Terry  r.  Fon- 
taine's Admr.,  83  Va.  451,  2  S.  E. 
743.  Wis.— Melms  v.  Pabst  Brew.  Co., 
93  Wis.  153,  173,  66  N.  W.  518,  57 
Am.  St.  Rep.  899. 

[a]  Time  Must  Be  Alleged  With 
Particularity.  —  An  averment  that 
complainant  "did  not,  until  lately, 
by  reason  of  the  fraudulent  con- 
cealments of  said  Whitmore  in 
the  premises,  come  to  a  knowledge 
of  the  several  matters  and  things  here- 
inbefore alleged,"  does  not  allege  with 
particularity  when  and  by  what  means 
the  fraud  was  discovered  and  is  in- 
sufficient. Marsh  v.  Whitmore,  1  Hask. 
391,   16   Fed.   Cas.   No.   9,122,   affvrmed, 

2S 


21  Wall.  178,  22  L.  ed.  482.  See,  how- 
ever, Northern  Pac.  R.  Co.  t".  Kindred, 
14  Fed.   77,  3  McCrary  627. 

20.  Wood  V.  Carpenter,  101  U.  S 
135,  25  L.  ed.  807;  Marsh  v.  Whitmore, 
1  Hask.  391,  16  Fed.  Cas.  No.  9,122, 
affirmed,   21    Wall.   178,   22   L.   ed.  482, 

21.  Wood  V.  Carpenter,  101  U.  S. 
135,  25  L.  ed.  807;  Harwood  v.  Rail- 
road  Co.,   17   Wall.    78,   21   L.   ed.   558. 

[a]  That  his  ignorance  was  not  neg- 
ligent must  be  shown  by  a  party  seek- 
ing to  excuse  his  delay  in  seeking 
relief  on  the  ground  of  fraud.  He 
must  show  that  he  remained  ignorant 
without  any  fault  of  his  own,  and  that 
he  could  not  by  reasonable  diligence 
have  discovered  the  fraud  sooner.  Fos- 
ter V.  Mansfield,  C.  &  L.  M.  R.  Co., 
36  Fed.  627. 

[b]  Reason  for  Failure  To  Discover. 
It  is  clearly  not  enough  for  plaintiff 
to  allege  that  he  failed  to  discover  the 
mistake  or  fraud.  He  must  allege  that 
by  some  act  or  conduct  of  the  de- 
fendant he  is  prevented  from  so  doing, 
or  the  prosecution  of  his  right  was  ob- 
structed, or  his  bill  is  demurrable.  New- 
berger  v.  Wells,  51  W.  Va.  624,  638,  42 
S.  E.  625. 

22.  U.  S.— Wood  V.  Carpenter,  101 
U.  S.  135,  25  L.  ed.  807;  Stearns  v. 
Page,  7  How.  819,  829,  12  L.  ed.  928, 
afffirming  1  Story  204,  22  Fed.  Cas.  No. 
13,339.  W.  Va.— Newberger  v.  Wells, 
51  W.  Va.  624,  639,  42  S.  E.  625. 
Wis. — Melms  v.  Pabst  Brew.  Co.,  93 
Wis.  153,  66  N.  W.  518,  57  Am.  St. 
Rep.  899. 

General  allegation  insufficient,  see 
supra,  III,  B,  1. 

23.  Wood  V.  Carpenter,  101  IT.  S. 
135,  25  L.  ed.  807;  Stearns  v.  Page, 
7  How.  819,  12  L.  ed.  928,  affirming 
1  Story  204,  22  Fed.  Cas.  No.  13,339. 

24.  Hardt  v.   Heidweyer,   152  U.  S. 
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rights,^'  and  how  and  when  he  first  came  to  know  of  the  matters  al- 
leged in  his  bill.2^ 

IV.  LACHES  AS  A  DEFENSE. —  A.  Necessity  of  Pleading. 
The  authorities  are  not  in  harmony  as  to  the  manner  of  raising  the  de- 
fense of  laches,  and  the  necessity  for  pleading  it.  Some  authorities 
require  that  laches  be  pleaded  when  relied  upon  as  a  defense,"  so 
as  to  afford  the  adversary  party  an  opportunity  to  avoid  the  defense 


547,  14  Sup.  Ct.  671,  38  L.  ed.  548; 
Streight  r.  Junk,  59  Fed.  321,  8  C.  C. 

A.  137;  Eubank  v.  Barnes,  93  Va.  153, 
24  S.  E.  908. 

25.  U.  S. — Marsh  v.  Whitmore,  1 
Hask.  391,  16  Fed.  Cas.  No.  9,122, 
afflrmed,  21  Wall.  178,  22  L.  ed.  482; 
Badger  v.  Badger,  2  Cliff.  137,  afflrming 
2  Wall.  87,  17  L.  ed.  836;  Potts  v. 
Alexander,  118  Fed.  885;  Jones  v.  Per- 
kins, 76  Fed.  82;  Taylor  v.  Holmes,  14 
Fed.  498.  Ala. — James  v.  James,  55 
Ala.  525.  Va. — Eubank  v.  Barnes,  93 
Va.  153,  24  S.  E.  908. 

[a]  It  is  necessary  to  allege  facts 
(1)  which  would  excuse  or  justify  ig- 
norance or  show  that  they  have  exer- 
cised ordinary  diligence  to  discover 
their  rights.  Kelly  v.  Walker,  91  Ga. 
199,    17    S.    E.    118.      See     supra,    III, 

B,  1.  (2)  A  statement  that  the  plain- 
tiff had  no  notice  until  just  before  the 
suit  was  brought  is  a  conclusion  only 
and  insufficient.  The  plaintiff  must  al- 
lege facts  showing  diligence  or  why  he 
did  not  know  such  facts  at  an  earlier 
dav.  Cutter  v.  Iowa  Water  Co.,  128 
Fed.  505. 

26.  U.  S.— Hardt  v.  Heidweyer,  152 
U.  S.  547,  14  Sup.  Ct.  671,  38  L.  ed. 
548;  Marsh  v.  Whitmore,  21  Wall.  178, 
22  L.  ed.  482;  Badger  v.  Badger,  2  Cliff. 
137,  1.54,  affirming  2  Wall.  87,  17  L. 
ed.  836;  Potts  v.  Alexander,  118  Fed. 
885;  Jones  V.  Perkins,  76  Fed.  82; 
Credit  Co.  v.  Arkansas  Cent.  R.  Co.,  15 
Fed.  46.  Ala. — James  v.  James,  55  Ala. 
525.  Mo.— Bliss  v.  Prichard,  67  Mo. 
181,  189.  Va.— Eubank  r.  Barnes,  93 
Va.  153,  24  S.  E.  908.  Wash.— Sack- 
man  V.  Campbell,  15  Wash.  57,  45 
Pac.  895. 

[a]  Allegation  of  Time  Must  Be 
Certain. — An  allegation  that  the  plain- 
tiff "was  not  advised  until  long  after 
the  settlement  was  made,"  etc.,  is  in- 
sufficient to  remove  the  objection  aris- 
ing from  lapse  of  time  as  the  allegation 
is  too  vague  and  uncertain.  Johnson 
V.  Johnson,  5  Ala.  90,  101. 

[b]  An  allegation  that  the  pleader 
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only  recently  acquired  knowledge  is  too 
vague  and  uncertain  to  be  considered 
by  the  court.  Naddo  v.  Bardon,  47  Fed. 
782. 

[c]  A  general  allegation  of  ignor- 
ance at  one  time  and  knowledge  at  an- 
other is  of  no  effect.  If  the  plaintiff 
made  any  particular  discovery  it 
should  be  stated  when  it  was  made, 
what  it  was,  how  it  was  Aade,  and 
why  it  was  not  made  sooner.  Hardt 
r.  Heidweyer,  152  U.  S.  547,  14  Sup. 
Ct.  671,  38  L.  ed.  548;  Wood  v.  Car- 
penter, 101  U.  S.  135,  25  L.  ed.  807; 
McQuiddy  v.  Ware,  20  Wall.  19,  22 
L.  ed.  311;  Badger  v.  Badger,  2  Cliff. 
137,  affirming  2  Wall.  87,  17  L.  ed. 
836;  Naddo  v.  Bardon,  47  Fed.  782; 
Credit  Co.  v.  Arkansas  Cent.  R.  Co., 
15  Fed.  46;  Robertson  v.  Burrell,  110 
Cal.  568,  42  Pac.  1086. 

[d]  Amendment. — Absence  of  aver- 
ment may  be  supplied  by  amendment. 
Green  v.   Terwilliger,  56  Fed.  384. 

27.  Ala. — Solomon's  Heirs  v.  Solo 
mon's  Admr.,  81  Ala.  505,  1  So.  82. 
But  see  James  v.  James,  55  Ala.  525. 
111.— Woodall  V.  Peden,  274  111.  301,  113 
N.  E.  608;  Spalding  v.  Macomb  &  W. 
I.  R.  Co.,  225  111.  585,  80  N.  E.  327; 
Elting  V.  First  Nat.  Bank,  173  111.  368, 
50  N.  E.  1095;  Dawson  v.  Vickery,  150 
111.  398,  37  N.  E.  910;  Darst  v.  Mur- 
phy, 119  111.  343,  9  N.  E.  887;  Harris 
r.  Cornell,  80  111.  54;  Zeigler  v.  Hughes, 
55  111.  288;  School  Trustees  v.  Wright, 
12  111.  432;  Ayers  v.  Jacksonville,  171 
111.  App.  129.  la. — Keller  v.  Harrison, 
151  Iowa  320,  128  N.  W.  851,  131  N. 
W.  53,  Ann.  Cas.  1913A,  300.  Mass, 
Rolikatis  v.  Lovett,  213  Mass.  545,  100 
N.  E.  748;  Kershishian  v.  Johnson,  210 
Mass.  135,  96  N.  E.  56;  Hawkes  V. 
Lackey,  207  Mass.  424,  93  N.  E.  828; 
Stewart  v.  Joyce,  201  Mass.  301,  87  N. 
E.  613.  Mo.— Turner  v.  Edmonston,  210 
Mo.  411,  109  S.  W.  33,  124  Am.  St. 
Rep.  739;  Vanderline  v.  Smith,  18  Mo. 
App.  55,  61.  Contra,  Dexter  v.  Mae- 
donald,  196  Mo.  373,  403,  95  S.  W. 
359.    Neb. — German  Nat.  Bank  v.  First 
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by  amending  his  bill;-^  but  where  the  plaintiff  attempts  to  excuse  his 
laches,  the  reason  of  the  rule  ceases,  and  the  defendant  may  avail  him- 
self of  the  defense,  even  though  not  set  up  in  the  answer.^^  In  other 
jurisdictions  the  defense  need  not  be  specially  pleaded  but  may  be  urged 
upon  the  whole  case  as  disclosed  by  the  evidence,^"  or  the  pleadings 
submitted  to  the  court. ^^ 

B.  Denial,  of  Relief  by  Court  of  Its  Own  Motion.  —  Regardless 
of  whether  the  defendant  is  or  is  not  required  to  plead  laches  in 
order  to  avail  himself  of  the  defense  as  a  matter  of  right,  it  seems 


Nat.  Bank,  55  Neb.  86,  75  N.  W.  531. 
Tex.— Munson  v.  Terrell,  101  Tex.  220, 
105  S.  W.  1114;  Smith  v.  Perkins,  81 
Tex.  152,  16  S.  W.  805,  26  Am.  St. 
Eep.  794;  Hensel  v.  Kegans,  79  Tex. 
347,  15  S.  W.  275;  Jackson  v.  Palmer, 
52  Tex.  427;  Vardeman  v.  Lawson,  17 
Tex.  10,  17;  Trevino  v.  Fernandez,  13 
Tex.  630,  668;  Emmons  v.  Oldham,  12 
Tex.  18;  Moore  v.  Miller  (Tex.  Civ. 
App.),  155  S.  W.  573. 

[a]  But  in  a  proceeding  for  man- 
damus, the  court  will,  on  its  own  mo- 
tion, deny  the  writ  upon  the  ground 
of  laches,  although  not  pleaded.  Mun- 
son V.  Terrell,  101  Tex.  220,  105  S.  W. 
1114. 

Compare  supra,  III,  A. 

[b]  In  admiralty,  laches  must  be 
pleaded.  The  Platina,  3  Ware  180,  19 
Fed.  Cas.  No.  11,210;  Jones  v.  Rich- 
mond, 39  Hunt,  Mer.  Mag.  71,  13  Fed. 
Cas.  No.  7,492;  The  Melissa,  Brown 
Adm.  476,  16  Fed.  Cas.  No.  9,400.  See 
1  Standard  Proc.  537. 

28.  Woodall  v.  Peden,  274  111.  301, 
113  N.  E.  608;  Zeigler  v.  Hughes,  55 
HI.  288;  School  Trustees  v.  Wright,  12 
111.  432.  See  infra,  IV,  F,  and  gen- 
erally 8  Standard  Proc.  488. 

29.  Hall  V.  Fullerton,  69  111.  448; 
De  Witt   V.  Miller,  9   Tex.  239. 

[a]  Where  plaintiff  fails  to  offer 
proof  in  support  of  allegations  excus- 
ing his  delay,  the  defendant  may  avail 
himself  of  the  defense  at  the  trial  al- 
though he  has  not  pleaded  it  in  his 
answer.  Williams  v.  Rhodes,  81  111. 
571;  Hall  V.  Fullerton,  69  111.  448. 

As  to  necessity  of  negativing  ap- 
parent laches  in  the  bill,  see  supra, 
III,  A. 

30.  U.  S.— Sullivan  v.  Portland,  etc. 
R.  Co.,  94  U.  S.  806,  24  L.  ed.  324; 
Underfeed  Stoker  Co.  v.  American 
Stoker  Co.,  169  Fed.  891;  National 
Cash  Register  Co.  v.  Union  Comp. 
Maeh.  Co.,  143  Fed.  342;  Calivada 
Colonization  Co.  v.  Hays,  119  Fed.  202; 


Lakin  v.  Sierra  Buttes  Min.  Co.,  25 
Fed.  337;   Pratt  i:  California  Min.  Co., 

24  Fed.  869;  Credit  Co.  v.  Arkansas 
Cent.  R.  Co.,  15  Fed.  46;  Pratt  v.  Cali- 
fornia Min.  Co.,  9  Sawy.  354.  Ark. 
Tate  r.  Logan,  88  Ark.  333,  114  S.  W. 
096;  Wilson  t'.  Anthony,  19  Ark.  16; 
Adams  v.  Taylor,  14  Ark.  62.  Contra, 
Humphreys  v.  Butler,  51  Ark.  351,  11 
S.  W.  479,  and  compare  Barrett  v. 
Durbin,  106  Ark.  332,  153  S.  W.  265, 
Cal.— Suhr  v.  Lauterbach,  164  Cal.  591, 
130  Pac.  2;  Stevinson  v.  San  Joaquin, 
etc.  Co.,  162  Cal.  141,  121  Pae.  398; 
Lux  V.  Haggin,  69  Cal.  255,  288,  4 
Pac.  919,  10  Pac.  674;  Harris  v.  Hille- 
gass,  66  Cal.  79,  4  Pac.  987.  Contra, 
Hill  V.  Barner,  8  Cal.  App.  58,  96  Pac. 
111.  Colo. — Hughes  v.  Kershow,  42 
Colo.  210,  93  Pac.  1116,  15  L.  R.  A. 
(N.  S.)  723;  Hagerman  v.  Bates,  24 
Colo.  71,  49  Pac.  139.  Conn.— Haskell 
v.  Bailey,  22  Conn.  569.  Md.— Hep- 
burn's  Case,  3  Bland  95.  Pa. — Stew- 
art Wire  Co.  v.  Lehigh  C.  &  N.  Co., 
203  Pa.  479,  53  Atl.  1127.  R.  I.— Chase 
r.  Chase,  20  R.  I.  202,  37  Atl.  804. 
Wash.— Gay  v.  Havermale,  30  Wash. 
622,  71   Pac.   190. 

[a]  Although  a  defendant  neglected 
to  plead  the  statute  of  limitations,  or 
elected  not  to  do  so,  he  may  avail  him- 
self of  the  plaintiff's  laches.  American 
Min.  Co.  V.  Basin,  etc.  Min.  Co.,  39 
Mont.  476,  483,  104  Pac.  525,  24  L.  E. 
A.  (N.  S.)  305. 

[b]  Statute  Requiring  Pleading  of 
Limitations  Not  Applicable  to  Laches. 
A  statute  concerning  trespass  to  quiet 
title  which  provides  that  "under  such 
plea  of  not  guilty  the  defendant  may 
give  in  evidence  any  lawful  defense 
to  the  action  except  the  defense  of 
limitation,  which  shall  be  specially 
pleaded,"  does  not  require  that  laches 
be  speciallv  pleaded.  Montgomery  v. 
Noyes,  73  Tex.  203,  11  S.  W.  138. 

31.     Lakin  v.  Sierra  Buttes  Min.  Co., 

25  Fed.  337;   Pratt   v.   California   Min. 
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to  be  a  general  rule  that  the  court  may  of  its  own  motion  deny  relief 
to  a  party  because  of  his  laches  even  though  it  be  not  pleaded  or  urged 

by  the  adverse  party. •''^  ,,-,,.  ^  ^  i     i,      •„ 

'  C     WAIVER  OF  Defense.  —  If  not  pleaded,  the  defense  of  laches  is 

regarded  as  waived   in  those  jurisdictions  which  require  that  it  be 

pleaded  -^^  but  obviously  this  is  not  the  case  m  those  states  which  do 


J 


Co.,   24  Fed.    869;    Pratt   v.   California 
Min.  Co.,  9  Sawy.  354. 

32     u.  S. — Eichards  V.  Mackall,  124 
U     S.    183,   8    Sup.    Ct.    183,    31    L.    ed. 
396:  Godden  v.  Kimmell,  99  U.  S.  201, 
212     25   L.   ed.   431;    Sullivan  v.   Port- 
land, etc.  R.  Co.,  94  U.  S.  806,  811,  24 
L.    ed.    324;    Marsh    v.    Whitmore,     21 
Wall.    178,    affirming    1    Hask.    391,    16 
Fed.  Cas.  No.  9,122;  Badger  v.  Badger, 
2    Cliff.    137,    affirming    2    Wall.    87,    17 
L.    ed.    836;    National    Cash     Register 
Co.    V.    Union    Comp.    Mach.    Co.,    143 
Fed    342;   Calivada  Colonization  Co.  f. 
Hays,    119    Fed.    202;    Lakin   f.    Sierra 
Buttes    Gold    Min.    Co.,    25    Fed.     337; 
Leavenworth   Co.   v.    Chicago,   R.   I.    & 
P    R.   Co.,  18  Fed.   209;   Credit   Co.  v. 
Arkansas    Cent.    R.    Co.,    15     Fed.     46. 
Ark.— Gibson   v.   Herriott,   55   Ark.    85, 
17  S.  W.  589,  29  Am.  St.  Rep.  17.     Cal. 
Suhr  V.   Lauterbach,    164    Cal.   591,   96 
Pac.  Ill;  Stevinson  r.  San  Joaquin,  etc, 
Co.,  162   Cal.  141,  121   Pac.  398;   Chap- 
man V.  Bank  of  California,  97  Cal.  155, 
31    Pac.    896;    Lux   v.   Haggin,   69    Cal. 
255,    288,    4    Pac.    919,    10    Pac.    674; 
Harris  v.  Hillegass,  66  Cal.  79,  4  Pac. 
987.     Colo. — French    r.    Woodruff,     25 
Colo.  339,  352,  54  Pac.  1015;  Hagerman 
V.  Bates,  24  Colo.  71,  49  Pac.  139.   D.  C. 
Crutchfield  v.  Hewett,  2  App.  Cas.  373; 
Mavse  v.  Gaddis,  2  App.  Cas.  20.    Fla. 
Geter  v.  Simmons,  57  Fla.  423,  49  So. 
131.         Ky.  —  Predestinarian       Baptist 
Church   V.  United   Baptist   Church,   139 
Ky.    110,    129    S.    W.    546;    Potter    v. 
Potter's  Receiver,  31  Ky.  L.  Rep.  137, 
101    S.    W.    905.       Md. — Warburton    v. 
Davis,  123  Md.  225,  91  Atl.  163;  Svester 
V.  Brewer,  27  Md.   288.     Mass.— Stew- 
art V.  Joyce,  201  Mass.  301,  87  N.  E. 
613;   Snow  v.  Boston  Blank-Book  Mfg. 
Co.,    153    Mass.    456,    26    N.     E.     1116. 
N    y. — Zebley  r.  Farmers'  Loan  &  T. 
Co.,  139  N.  Y.  461,  34  N.  E.  1067.     See 
also  Treadwell  v.  Clark,  190  N.  T.  51, 
82  N.  E.  505;  Begen  v.  Pettus,  80  Misc. 
120,  140  N.  Y.  Supp.  765,  holding  that 
properly     laches     should     have     been 
pleaded.      R.   I.— Taylor    r.    Slater,    21 
E.  I.  104,  41  Atl.  1001.    Tenn.— Madison 
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r.  Ducktown  S.,  C.  &  I.  Co.,  113  Tenn. 
331,    355,    83    S.    W.    658.      Wis.— Mc- 
Cann    v.    Welch,    106    Wis.    142,    81    N. 
W.  996;   Melms  v.  Pabst  Brew.  Co.,  93 
Wis.    153,    66    N.    W.    518,    57    Am.    St. 
Rep.  899;  Rogers  v.  Van  Nortwick,  87 
Wis.  414,  58   N.  W.   757;   Coon  v.  Sey- 
mour, 71  Wis.  340,  37  N.  W.  243.     Eng. 
Smith  V.  Clay,  Amb.  645,  27   Eng.  Re- 
print  419,  also   reported   in   note   to   3 
Bro.   C.   C.    646,    29    Eng.    Reprint    743. 
See  8  Standard  Proc.  531. 
[a]     A  court  of  equity  will  remain 
passive  and  will  do  nothing  where  there 
are  wanting  conscience,  good  faith  and 
reasonable   diligence.      U.  S. — Sullivan 
V.  Portland,  etc.  R.  Co.,  94  U.  S.  806, 
24  L.   ed.   324;   McKnight  v.  Taylor,  1 
How.  161,  11  L.  ed.  86;   Piatt  r.  Vat- 
tier,   9    Pet.   405,   9   L.    ed.    173.       Md. 
Hagerty  v.  Mann,  56  Md.  522.     N.  Y. 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  11 
Am.     Dec.     417.        OMo.— Paschall      v. 
Hinderer,   28  Ohio   St.   568,  581.     Ore. 
Raymond    v.    Flavel,    27    Ore.    219,    40 
Pac.    158.      Va. — Gibboney's     Exrx.    v. 
Kent,    82    Va.    383;    Harrison    v.    Gib- 
son, 23  Gratt.  (64  Va.)  212,  223;  Carr'a 
Admr.  f.   Chapman's  Legatee,  5  Leigh 
(32  Va.)  164.    W.  Va.— Bill  v.  Schilling, 
39   W.  Va.   108,  19   S.   E.   514;    Trader 
V.  Jarvis,  23  W.  Va.  100.     Eng.— Beck- 
ford  V.  Wade,  17  Ves.  87,  34  Eng.  Re- 
print 34;   Smith  v.  Clay,  Amb.  645,  27 
Eng.  Reprint  419,  also  reported  in  note 
to   3   Bro.   C.   C.   646,  29   Eng.  Reprint 
743. 

[b]  Unless  it  clearly  and  satisfac- 
torily appears  to  the  court  trying  a 
case  from  the  evidence  that  there  has 
been  an  unreasonable  delay  in  prosecut- 
ing the  action,  the  court  of  its  own 
motion  should  not  rest  its  decision  upon 
that  ground.  Hagerman  v.  Bates,  24 
Colo.  71,  49  Pac.  139. 

33.  m.— Ogden  v.  Stevens,  241  HI. 
556,  89  N.  E.  741,  132  Am.  St.  Rep. 
237;  Elting  r.  First  Nat.  Bank,  173  111. 
S68,  392,  50  N.  E.  1095;  Walker  v. 
Denison,  86  HI.  142;  School  Trustees 
f.  Wright,  12  111.  432.  Mass.— Pingree 
V.  CofBn,  12  Gray  288,  323,  where  laches 
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not  require  the  defense  to  be  pleaded  ;^*  and  the  court  may  under 
proper  circumstances  act  of  its  own  motion.^^  It  has  been  held  that 
the  mere  waiver  or  withdrawal  of  a  demurrer  assigning  laches,  is  not 
a  waiver  of  this  defense  if  it  is  otherwise  pleaded.^" 

D.  When  Raised.  —  T\niere  the  defense  of  laches  need  not  be  special- 
ly pleaded,  it  may  be  taken  advantage  of  at  any  time  before  judgment.^^ 
But  it  is  generally  too  late  to  set  up  laches  after  judgment^^  or  on 
appeal.^* 

E.  How  Raised.  —  Some  courts  hold  that  a  demurrer  is  not  a 
proper  method  of  raising  the  defense  of  laches,^°  but  that  it  must  be 
pleaded  in  the  answer.*^  But  the  rule  more  generally  followed  is  that 
this  defense  may  be  raised  by  demurrer,*^  or  under  the  federal  equity 


raised  at  first  hearing  was  not  reserved 
for  the  full  court  before  a  reference. 
Tex.— De  Witt  v.  Miller,  9  Tex.  239. 

See  supra,  IV,  A. 

[a]  An  answer  to  the  merits  waives 
the  defense  of  laches.  Collins  v.  In- 
surance Co.,  91  Tenn.  432,  19  S.  W. 
525. 

34.  Chase  v.  Chase,  20  K.  I.  202,  37 
Atl.  804.     See  supra,  IV,  A. 

35.  See  supra,  IV,  B. 

36.  Snow  V.  Boston  Blank-Book  Mfg. 
Co.,  153  Mass.  456,  26  N.  E.  1116. 

[a]  Defense  Not  Otherwise  Urged. 
But  if  the  demurrer  is  abandoned  and 
the  defense  is  not  otherwise  urged  be- 
low, it  cannot  be  urged  on  appeal. 
Stephens  v.  Martin,  85  Tenn.  278,  2 
S.  W.  206. 

37.  Chase  v.  Chase,  20  E.  I.  202,  37 
Atl.  804.     See  infra,  IV,  E. 

38.  Roemmich  v,  Wamsganz,  8  Mo. 
App.  576. 

39.  U.  S.— Putnam  t\  Day,  22  Wall. 
GO,  22  L.  ed.  764.  Ark.— Barrett  v. 
Durbin,  106  Ark.  332,  153  S.  W.  265. 
Cal.— Hill  V.  Barner,  8  Cal.  App.  58,  96 
Pac.  111.  Compare  Suhr  v.  Lauterbach, 
164  Cal.  591,  130  Pac.  2.  111.— Hen- 
shaw  V.  State  Bank,  239  111.  515,  88 
N.  E.  214,  130  Am.  St.  Rep.  241; 
Elting  V.  First  Nat.  Bank,  173  111.  368, 
392,  50  N.  E.  1095;  Walker  v.  Denison, 
86  111.  142;  O'Halloran  v.  Fitzgerald^ 
71  111.  53. 

[a]  On  review  the  court  may  on  its 
own  motion  deny  relief  on  this  ground. 
French  v.  Woodruff,  25  Colo.  339,  352, 
5i  Pac.  1015. 

[b]  Laches  may  become  an  original 
question  in  an  appellate  court  and  will 
then  be  determined  there.  Lux  v.  Hag- 
gin,  69  Cal.  255,  288,  4  Pac.  919,  10 
Pac.  674;  Stewart  Wire  Co.  r.  Lehigh 
C.  &  N.  Co.,  203  Pa.  479,  53  Atl.  1127. 


40.  Colo.— Allen  v.  Blanche  Gold 
Min.  Co.,  46  Colo.  199,  102  Pac.  1072; 
Blakely  v.  Ft.  Lyon  Canal  Co.,  31  Colo. 
224,  73  Pac.  349;  Fairplay  v.  Park 
County  Comrs.,  29  Colo.  57,  67 
Pac.  152;  French  v.  Woodruff,  25 
Colo.  339,  352,  54  Pac.  1015;  Smith  v. 
Russell,  20  Colo.  App.  554,  80  Pac. 
474.  N.  Y.— Sage  r.  Culver,  147  N.  Y. 
241,  41  N.  E.  513;  Zeblev  r.  Farmers' 
Loan  &  T.  Co.,  139  N.  Y.  461,  34  N. 
E.  1067;  M'Dowl  v.  Charles,  6  Johns. 
Ch.  132.  Contra,  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.  294.  N.  C— Nes- 
bit  V.  Brown,  16  N.  C.  30;  Falls  v. 
Torrance,  11  N.  C.  412.  Pa.— West- 
haeffer  v.  Lebanon  &  A.  St.  Rv.  Co., 
163  Pa.  54,  29  Atl.  873;  Pennsylvania 
S.  V.  R.  Co.  V.  Reading  Paper  Mills, 
149  Pa.  18,  24  Atl.  205.  Vt.— Wilder 'a 
Exr.  V.  Wilder,  82  Vt.  123,  72  Atl.  203; 
Gleason  v.  Carpenter,  74  Vt.  399,  52 
Atl. -966;  Drake  v.  Wild,  65  Vt.  611, 
27  Atl.  427.  Eng.— Hovenden  v.  Annes- 
ley,  2  Sch.  &  Lef.  (Ir.  Ch.)  607,  637, 
disapproving  Deloraine  V.  Browne,  3 
Bro.    C.    C.    633,    29    Eng.   Reprint    739. 

41.  Colo.— Allen  v.  Blanche  Gold 
Min.  Co.,  46  Colo.  199,  102  Pac.  1072; 
Blakely  i;.  Ft.  Lyon  Canal  Co.,  31  Colo. 
224,  73  Pac.  249;  French  v.  Woodruff, 
25  Colo.  339,  352,  54  Pac.  1015;  Smith 
r.  Russell,  20  Colo.  App.  554,  80  Pac. 
474.  N.  Y.— Zebley  v.  Farmers'  L.  & 
T.  Co.,  139  N.  Y.  461,  34  N.  E.  1067; 
M'Dowl  r.  Charles,  6  Johns.  Ch.  132. 
N.  C— Nesbit  v.  Brown,  16  N.  C.  30. 
Tex.— De  Witt  v.  Miller,  9  Tex.  239, 
"provided  the  plaintiff  has  not  in  the 
petition  alleged  some  grounds  in  ex- 
planation of  his  apparent  laches  or  de- 
lay." Vt.— Wilder 's  Exr.  v.  Wilder, 
82  Vt.  123,  72  Atl.  203;  Drake  v.  Wild, 
65  Vt.  611,  27  Atl.  427. 

42.  U.  S.— Sabre  v.  United  T.  &  E, 
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practice,  where  demurrer  is  aholishd,  by  motion  to  dismiss,*^  if  laches 
are  apparent  on  the  face  of  the  bill  or  complaint;  and,  it  has  been 
held,  the  sufficiency  of  the  plaintiff's  allegations  of  excuse  of  apparent 
laches  may  be  questioned  by  demurrer.**  If  the  facts  upon  which  this 
defense  rests  do  not  appear  on  the  face  of  the  bill  or  complaint,  they 
may  be  set  up  in  the  answer,*^  or  plea.*^ 


Co.,  156  Fed.  79.  D.  C. — Cammaek  f. 
Carpenter,  3  App.  Cas.  219.  111.— Wood- 
all  V.  Peden,  274  111.  301,  113  N.  E. 
608.  Mich. — Baent  v.  Kennicutt,  57 
Mich.  268,  23  N.  W.  808;  Reynolds 
V.  Green,  10  Mich.  355;  Campau  v. 
Chene,  1  Mich.  400;  McLean  v.  Bar- 
ton, Harr.  279.  Mo. — Bliss  v.  Prichard, 
67  Mo.  181,  189;  Landrum  r.  Union 
Bank,  63  Mo.  48.  N.  J.— Olden  v. 
HubbJird,  34  N.  J.  Eq.  85.  Ohio.— Wil- 
liams V.  Presbyterian  Society,  1  Ohio 
St.  478.  Ore. — Wilson  v.  Wilson,  41 
Ore.  459,  69  Pac.  923.  R.  I.— Taylor 
f.  Slater,  21  R.  I.  104,  41  Atl.  1001. 
See  Warren  v-  Providence  Tool  Co., 
19  R.  I.  360,  33  Atl.  876.  Tenn. 
Petty  V.  Moore,  5  Sneed  126.  Tex. 
Vardeman  v.  Lawson,  17  Tex.  10,  17 
(by  exception);  compare  De  Witt  v. 
Mi'ller,  9  Tex.  239.  W.  Va.— New- 
berger  v.  Wells,  51  W.  Va.  624,  42 
S.  E.  625;  Jarvis  v.  Martin's  Admr., 
45  W.  Va.  347,  31  S.  E.  957;  Woods 
V.  Campbell,  45  W.  Va.  203,  32  S.  E. 
208;  Thompson  v.  Whitaker  Iron  Co., 
41  W.  Va.  574,  23  S.  E.  795;  Jackson's 
Admr.  i).  Hull,  21  W.  Va.  601. 

See  1  Standard  Proc.  295;  4  Stand- 
ard Proc.  454;  6  Standard  Proc.  920; 
10  Standard  Proc.  185. 

[a]  The  defense  is  in  substance 
that  the  bill  does  not  show  equity, 
or  in  the  language  of  the  code,  that 
the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
Marsh  v.  Lott,  156  Cal.  643,  105  Pac. 
968;  Kleinclaus  v.  Dutard,  147  Cal.  245, 
81  Pac.  516;  Bell  v.  Hudson,  73  Cal. 
285,   14  Pac.   791,  2   Am.   St.  Rep.   791. 

[b]  General  Demurrer.  —  Bryan  v. 
Kales,  134  U.  S.  126,  10  Sup.  Ct.  435, 
33  L.  ed.  829;  Hopkins  v.  Lewis,  18  Cal. 
App.  107,  122  Pac.  433. 

[c]  Either  General  or  Special  De- 
murrer.— Venner  f.  Chicago  City  R.  Co., 
236  111.  349,  368,  86  N.  E.  266;  Cool- 
idge  r.  Rhodes,  199  111.  24,  64  N.  E. 
1074;  Kerfoot  v.  Billings,  160  111.  563, 
43  N.  E.  804.  Upon  a  genpral  demur- 
rer to  a  bill  for  relief  upon  \be  ground 
of  fraud,  it  is  not  necessary  to  in- 
quire whether  some   grounds   of  relief 
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stated  in  the  bill  do  not  appear  on 
the  face  thereof  to  be  barred  by  lapse 
of  time.  If  that  question  is  sought  to 
be  raised  on  demurrer,  it  must  be  done 
by  a  separate  demurrer  to  those  par- 
ticular parts  of  the  bill.  Radcliff  v. 
Rowley,  2  Barb.  Ch.   (N.  Y.)   23. 

43.  Alexander  v.  Fidelity  Trust  Co.j 
214   Fed.   495. 

44.  Porter  f.  Armour  &  Co.,  241  111. 
145,  89  N.  E.  356;  Coryell  v.  Klehm, 
157  111.  462,  41  N.  E.  864. 

45.  U.  S.— Woodmanse  &  H.  Mfg. 
Co.  V.  Williams,  68  Fed.  489,  15  C.  C. 
A.  520;  Sabre  v.  United  Traction  & 
E.  Co.,  156  Fed.  79;  Potts  v.  Alexander, 
118  Fed.  885.  Ala.— Hogan  v.  Scott, 
186  Ala.  310,  65  So.  209;  Greenlees 
V.  Greenlees,  62  Ala.  330.  Ariz. — Cos- 
tello  V.  Muheim,  9  Ariz.  422,  84  Pac. 
906.  Cal.— MacMullan  v.  Kelly,  19  Cal. 
App.  700,  710,  127  Pac.  819.  111.— Og- 
den  V.  Stevens,  241  111.  556,  89  N.  E. 
741,  132  Am.  St.  Rep.  237;  Porter  V. 
Armour  &  Co.,  241  111.  145,  89  N.  E. 
356;  Schnell  v.  Rock  Island,  232  111. 
89,  83  N.  E.  462,  14  L.  R.  A.  (N.  S.) 
874;  Spalding  v.  Macomb  &  W.  I.  R. 
Co.,  225  111.  585,  80  N.  E.  327.  If  a 
bill  does  not  attempt  to  excuse  or  ac- 
count for  the  delay,  a  defendant  desir- 
ing to  avail  himself  of  plaintiff's 
laches  must  set  it  up  in  his  answer. 
Hutchinson  v.  Bambas,  249  111.  624,  94 
N.  E.  987;  Porter  v.  Armour  &  Co., 
241  111.  145,  89  N.  E.  356.  But  compare 
Woodall  V.  Peden,  274  111.  301,  113 
N.  E.  608.  Mass. — Stewart  v.  Joyce, 
201  Mass.  301,  87  N.  E.  613;  Snow  f. 
Boston  Blank-Book  Co.,  153  Mass.  456, 
26  N.  E.  1116.  Mo.— Bliss  v.  Prichard, 
67  Mo.  181 ;  Landrum  v.  Union  Bank, 
63  Mo.  48.  R.  I.— Tavlor  v.  Slater,  21 
R.  L  104,  41  Atl.  1001;  Warren  i;. 
Providence  Tool  Co.,  19  R.  I.  360,  33 
Atl.  876.  S.  C— See  Mobley  v.  Cure- 
ton,  6  S.  C.  49.  Wash.— Gay  v.  Haver- 
male,   27   Wash.   390,   67   Pac.   804. 

See  1  Standard  Proc.  295;  4  Stand- 
ard Proc.  454. 

As  to  form  of  answer,  see  infra, 
this  section. 

46.  U.   S.— Potts   i\   Alexander,  118 
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If  a  demnrror  to  a  hill  on  the  ground  of  laches  is  overruled,  the 
defense  may  still  be  made  in  the  answer,  provided  there  are  some  new 
facts  to  support  it.'*^ 

Where  it  is  not  required  that  the  defense  of  laches  be  specially 
pleaded,*^  it  may  be  urged  by  counsel  at  the  trial*°  by  motion  to  strike 
the  petition  from  the  tiles,-'"'''  motion  to  dismiss,"^  or  by  argument,  either 
upon  a  preliminary^-  or  finaP'  hearing. 

Form  of  Answer  or  Plea. —  A  formal  plea  is  not  necessary,  it  being 
sufficient  if  there  is  enough  in  the  answer  to  show  that  the  defense 
of  laches  is  relied  upon.^*  In  some  jurisdictions  the  defense  is  avail- 
able under  a  plea  of  payment, ^^  if  the  nature  of  the  claim  makes  such 


Fed.  885;  Woodmanse  &  H.  M.  Co.  v 
Williams,  68  Fed.  489,  15  C.  C.  A.  520 
Ala. — Greenlees  v.  Greenlees,  62  Ala 
■)30.  111.— Delaney  v.  O'Connor,  234  111 
546,  85  N.  E.  226.  R.  I.— Taylor  v. 
Slater,  21  E.  I.  104,  41  Atl.  1001. 
Tenn. — Collins  v.  Insurance  Co.,  91 
Tenn.  432,  19  S.  W.  525.  Tex.— Varde- 
nian  v.  Lawson,  17  Tex.  10,  17.  W.  Va. 
Jackson's  Admr.  i;.  Hull,  21  W.  Va. 
601. 

[a]  "A  plea  is  not  appropriate  in 
such  defense  [laches] ;  because,  if  the 
bill  shows  delay  and  is  silent  about  ex- 
cuses therefor,  the  method  of  a  plea 
would  be  to  state  that  there  is  no  such 
excuse,  and  because,  by  taking  issue 
on  such  a  plea  and  framing  [proving] 
an  excuse,  the  complainant  could  cut 
oflF  all  excuses  and  win  the  case." 
McLaughlin  v.  People's  K.  Co.,  21  Fed, 
574,  quoting  Walk.  Pat.,  §597. 

As  to  pleas  in  equity  generally,  see 
the  title  "Plea  in  Equity." 

47.  Snow  V.  Boston  Blank-Book  Mfg. 
Co.,  153  Mass.  456,  26  N.  E.  1116. 

48.  See  supra,  IV,  A. 

49.  U.  S.— 7/1  re  Baker,  2  Fed.  Cas. 
No.  763.  Colo. — Ilagerman  v.  Bates,  24 
Colo.  71,  49  Pac.  139.  Ga.— Kelly  v. 
Walker,  91  Ga.  199,  17  S.  E.  118. 
Wash. — Gay  t).  Havermale,  30  Wash. 
622,  71  Pac.   190. 

See  10  Standard  Proc.  185. 

50.  Delaney  v.  O'Connor,  234  111. 
546,  85  N.  E.  226.  See  Moffett,  Hodg- 
kins  &  Clarke  Co.  v.  Peoria  Water  Co., 
83  Hun  73,  31   N.  Y.  Supp.  713. 

[a]  Motion  as  Demurrer. — A  motion 
to  strike  on  the  ground  that  the 
petition  showed  on  its  face  that  it  was 
without  merit,  may  properly  be  re- 
garded as  a  demurrer.  Delaney  v. 
O'Connor,   234   111.   546,   85   N.   E.   226. 

51.  Alexander  v.  Fidelity  Trust  Co., 
214  Fed.  495;  Collins  v.  Insurance  Co., 


91     Tenn.    432,    19    S.    W.     525.       See 
supra,  this  section. 

52.  Woodmanse  &  H.  Mfg.  Co,  v. 
Williams,  68  Fed.  489,  15  C.  C.  A. 
520;   Potts  V.  Alexander,  118  Fed.  885. 

53.  Woodmanse  &  H.  Mfg.  Co.  v. 
Williams,  68  Fed.  489,  15  C.  C.  A. 
520;  National  Cash  Register  Co.  v. 
Union  Comp.  Mach.  Co.,  143  Fed.  342; 
Potts  V.  Alexander,  118  Fed.  885;  Baker 
V.  Biddle,  Baldw.  394,  2  Fed.  Cas. 
No.  764;  Taylor  v.  Slater,  21  E.  I. 
104,  41  Atl.  1001.  See  1  Standard 
Proc.  295. 

54.  Weatherford  v.  Tate,  2  Strobh. 
Eq.  (S.  C.)  27.  See  also  Mobley  v. 
Cureton,  6  S.  C.  49. 

[a]  Facts  Must  B©  Stated. — A  plea 
to  a  bill  in  equity  which  merely  seta 
up  laches,  without  setting  forth  facts 
sufficient  to  work  an  estoppel  by  lapse 
of  time  is  defective.  Crafts  v.  Crafts, 
23  R.  I.  5,  52  Atl.  890. 

Form  of  answer  setting  up  laches,  see 
9  Standard  Proc.  760. 

[b]  May  Be  Oral. — A  plea  of  pay- 
ment from  lapse  of  time,  where  a 
reference  is  necessary  to  enable  a  cred- 
itor to  establish  his  demand,  as  re- 
quired by  an  order  of  court,  may  be 
entered  upon  the  minutes  of  the  master 
although  it  would  be  better  practice  to 
file  a  written  plea.  Smith  v.  Steen,  38 
S.  C.  361,  16  S.  E.   1003. 

55.  See  Fellers  v.  Lee,  2  Barb.  (N. 
Y.)  488;  Falls  v.  Torrance,  11  N.  C. 
412. 

[a]  "Where  the  suit  is  for  a  money 
demand  the  defense  comes  in  on  a 
plea  of  payment,  on  the  ground  that 
such  facts  raise  a  presumption  of  pay- 
ment. (3  Phillips,  p.  504;  16  Wend. 
R.,  443.)  In  suits  for  specific  perform- 
ance, and  others  where  the  plea  of 
payment  is  inadmissible,  it  is  believed 
that  the  practice  is  to  submit  to  the 
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a  plea  appropriate,  or,  in  some  states,  under  a  plea  of  not  guilty.^' 
F.  Meeting  Defense  of  Laches.  —  A  plaintiff  who  has  neglected 
to  excuse  his  delay  will  generally  be  allowed  to  meet  a  defense  of 
laches  by  proper  amendments  to  his  bill,"  or  by  the  filing  of  a  special 
replication.'^ 

V.  DETERMINATION.  —  A.  Generally.  —  There  is  no  artificial 
rule  by  which  to  determine  whether  in  a  given  case,  a  plaintiff  has 
been  guilty  of  laches.    The  question  is  addressed  to  the  discretions^  of 


Rourt,  whether,  under  the  circumstances 
and  the  great  lapse  of  time,  the  de- 
fendant ought  to  be  compelled  to  per- 
form his  contract,  or  whether  the  relief 
prayed  in  the  petition  should  be 
granted."  De  Witt  v.  Miller,  9  Tex. 
239.  See  also  Tibb's  Heirs  v.  Clark,  5 
Mon.  (Ky.)   526. 

56.  Hensel  v.  Kegans,  79  Tex.  347, 
15  S.  W.  275;  Montgomery  v.  Noyes, 
73  Tex.  203,  11  S.  W.  138;  Mayes  v. 
Manning,  73  Tex.  43,  11  S.  W.  136; 
Bullock  r.  Smith,  72  Tex.  545,  10  S. 
W.  687;  Southall  v.  Southall,  6  Tex. 
Civ.  App.  694,  26  S.  W.  150. 

57.  U.  S.— Lant  v.  Manley,  75  Fed. 
627.  Ala.— Ragland's  Exrs.  v.  Morton, 
41  Ala.  344,  91  Am.  Dec.  516;  Johnson 
V.  Johnson,  5  Ala.  90,  102.  Cal.— Rob- 
ertson V.  Burrell,  110  Cal.  568,  42  Pac. 
1086.  111.— Woodall  v.  Peden,  274  111. 
301,  113  N.  E.  608;  Hutchinson  v. 
Bambas,  249  111.  624,  94  N.  E.  987; 
Spalding  v.  Macomb  &  W.  I.  R.  Co.,  225 
111.  585,  80  N.E.  327;  Walker  V.Bay,  111 
111.  315;  School  Trustees  v.  Wright,  12 
111.  432.  Mass. — Stewart  v.  Joyce,  201 
Mass.  301,  87  N.  E.  613.  Mich.— Baent 
V.  Kennicutt,  57  Mich.  268,  23  N.  W. 
808.  N.  J.— Olden  v.  Hubbard,  34  N.  J. 
Eq.  85.  Va.— Cottrell  v.  Watkins,  89 
Va.  801,  825,  17  S.  E.  328,  37  Am. 
St.  Rep.  897,  19  L.  R.  A.  754.  W.  Va. 
Jarvis  v.  Martin's  Admr.,  45  W.  Va- 
347,  31  S.  E.  957.  See  Cresap  v.  Cresap, 
54  W.  Va.  581,  46  S.  E.  582. 

Necessity  and  manner  of  excusing  ap- 
parent laches,  see  supra,  III,  A. 

[a]  Denial  of  Amendment. — If  an 
amendment  is  not  requested  until  the 
case  has  been  submitted  to  the  court 
and  an  adverse  decision  announced,  the 
court  does  not  abuse  its  discretion  in 
denying  the  right  to  amend,  especial- 
ly where  no  excuse  for  the  laches  is 
shown.  Bill  v.  Schilling,  39  W.  Va 
108,  19  S.  E.  514. 

58.  Johnson  v.  Johnson,  5  Ala.  90, 
102. 
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See  generally  the  title  "Replica- 
tion and  Reply." 

59.  Ark. — Gibson  v.  Herriott,  51 
Ark.  85,  17  S.  W.  589,  29  Am.  St.  Rep. 
17.  Cal.— Suhr  v.  Lauterbach,  164  Cal, 
591,  130  Pac.  2;  Boland  v.  All  Persons, 
160  Cal.  486,  117  Pac.  547;  Stevenson 
r.  Boyd,  153  Cal.  630,  96  Pac.  284,  19 
L.  R.  A.  (N.  S.)  525;  Meherin  v.  S.  P. 
Prod.  Exch.,  117  Cal.  215,  48  Pac.  1074; 
Chapman  v.  Bank  of  California,  97  Cal. 
155,  31  Pac.  896;  Bell  v.  Hudson,  73 
Cal.  285,  14  Pac.  791,  2  Am.  St.  Rep. 
791.      111.— Evans   v.   Woodsworth,    213 

111.  404,  72  N.  E.  1082.  Ind.— Patter- 
son V.  State  Bank,  55  Ind.  App.  331,. 
102  N.  E.  880.  N,  Y.- Treadwell  v. 
Clark,  190  N.  Y.  51,  82  N.  E.  505; 
Galway  v.  Metropolitan  El.  Ry.  Co., 
128  N.  Y.  132,  156,  28  N.  E.  479,  13 
L.  R.  A.  788;  Moflfett,  Hodgkins  & 
Clarke  Co.  v.  Peoria  Water  Co.,  83  Hun 
73,  31  N.  Y.  Supp.  713;  Salt  Springs 
Nat.  Bank  v.  Sloan,  15  N.  Y.  Supp.  306, 
39  N.  Y.  St.  771.  Ore.— Willard  i;. 
Bullen,  41  Ore.  25,  67  Pac.  924,  68 
Pac.  422;  Raymond  v.  Flavel,  27  Ore. 
219,  234,  40  Pac.  158.  Va.— Smith  v. 
Thompson's   Admr.,   7   Gratt.    (48  Va.) 

112,  54  Am.  Dec.  126. 

fa]  "The  application  of  this  equit- 
able doctrine  [laches]  is  for  the  sound 
discretion  of  the  equitable  forum,  and 
does  not  require  the  conviction  of  the 
court  against  the  original  justice  of 
the  claim,  or  of  any  other  specific 
ground  of  defense,  but  its  belief  that 
under  the  circumstances  of  the  case,  it 
is  too  late  to  ascertain  the  merits  of 
the  controversv. "  Smith  v.  Thomp- 
son's Admr.,  7' Gratt.  (48  Va.)  112,  54 
Am.  Dec.  126. 

[b]  Matters  Influencing  Action  of 
Court. — A  court  of  equity  will  not  re- 
fuse relief  to  a  demand,  "at  the 
threshold  of  a  suit,  in  a  case  where 
there  is  no  analogous  statutable  bar, 
unless  it  is  clear,  on  the  face  of  the 
hill,  that  the  complainant  has  delayed 
suing  for  so  long  a  time,  after  his 
cause    of    action   arose,   as   to    deprive 
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the  cliancellor,  and  is  to  be  determined  upon  the  peculiar  circum- 
stances of  each  case.®" 

A  finding  of  laches  is  not  the  finding  of  a  simple  fact®^  but  it  is  an 
inference  from  other  facts  which  niay  include  different  elements/^ 
though  it  is  sometimes  held  to  be  a  question  of  faet."^  If  no  issue 
as  to  laches  is  made  by  the  pleadings,  and  there  is  no  evidence  on 


the  court  of  the  power  of  ascertain- 
ing, with  reasonable  certainty,  what 
the  truth  is  respecting  the  matter  on 
which  he  rests  his  right  to  a  decree, 
or  that  he  has  by  his  delay  placed  him- 
eelf  in  a  position  where  he  has  gained 
an  unfair  advantage  over  his  adver- 
sary." La  Gendre  v.  Byrnes,  44  N.  J. 
Eq.   372. 

60.  TJ.  S. — Hammond  v.  Hopkins,  143 
U.  S.  224,  250,  12  Sup.  Ct.  418,  36 
L.  ed.  134;  Bryan  v.  Kales,  134  U.  S. 
126,  10  Sup.  Ct.  126,  33  L.  ed.  829; 
Brown  v.  Buena  Vista,  95  U.  S.  160; 
Sullivan  v.  Portland,  etc.  R.  Co.,  94  U. 
S.  806,  24  L.  ed.  324;  McQuiddy  v.  Ware, 
20  Wall.  19,  22  L.  ed.  311;  Northern 
Pac.  R.  Co.  V.  Boyd,  177  Fed.  804,  101 
C.  C.  A.  18;  Thurmond  v.  Chesapeake 
&  O.  E.  Co.,  140  Fed.  697,  72  C.  C. 
A.  191.  Cal. — Suhr  v.  Lauterbach,  164 
Cal.  591,  130  Pac.  2;  Marsh  v.  Lott, 
156  Cal.  643,  105  Pac.  968;  Kleinclaus 
V.  Dutard,  147  Cal.  245,  81  Pac.  516; 
Bell  V.  Hudson,  73  Cal.  285,  14  Pac. 
791,  2  Am.  St.  Rep.  791.  D.  C— Nel- 
son V.  Worthington,  3  App.  Cas.  503. 
Fla.— Amos  v.  Campbell,  9  Fla.  187. 
Idaho. — Bergen  v.  Johnson,  21  Idaho 
619,  123  Pac.  484.  111.— Woodall  v. 
Peden,  274  111.  301,  113  N.  E.  608. 
Ky.— Glock  's  Admr.  v.  Weikel,  149  Ky. 
170,  147  S.  W.  897.  Md.— Warburton  v. 
Davis,  123  Md.  225,  91  Atl.  163;  Robert- 
son f.  Mowell,  66  Md.  530,  8  Atl.  273; 
Syester  v.  Brewer,  27  Md.  288;  Glenn 
t.  Smith,  17  Md.  260.  Mass. — Snow  v. 
Boston  Blank-Book  Mfg.  Co.,  153  Mass. 
456,  26  N.  E.  1116;  Morse  v.  Hill,  136 
Mass.  60,  65.  Mo.— Troll  v.  St.  Louis, 
257  Mo.  626,  660,  168  S.  W.  167;  Pike 
V.  Martindale,  91  Mo.  268,  1  S.  W. 
858;  Kelly  v.  Hurt,  74  Mo.  561;  Lan- 
drum  V.  Union  Bank,  63  Mo.  48,  56. 
N.  J.— Stout  V.  Seabrook,  30  N.  J.  Eq. 
187.  N.  Y. — Galway  v.  Metropolitan 
El.  Ry.  Co.,  128  N.  Y.  132,  156,  28 
N.  E.  479,  13  L.  R.  A.  788.  Ohio. 
Chinn  v.  Trustees,  32  Ohio  St.  236; 
Paschall  v.  Hinderer,  28  Ohio  St.  568. 
Okla.— Indian  Land  &  T.  Co.  r.  Owen, 
162  Pac.  818.  Ore.— Wilson  v.  Wilson, 
41   Ore.  459,  69  Pac.  923;   Neppach  v. 


Jones,  20  Ore.  491,  26  Pac.  569,  849, 
23  Ajn.  St.  Rep.  145.  Tenn.— Laflferty 
V.  Turley,  3  Sneed  157.  Va.— Bell  v. 
Wood,  94  Va.  677,  683,  27  S.  E.  504; 
Tunstall's  Admr.  v.  Withers,  86  Va. 
892,  11  S.  E.  565.  W.  Va.— Cresap  v. 
Cresap,  54  W.  Va.  581,  46  S.  E.  582. 
Wis.— Melms  r.  P^bst  Brew.  Co.,  93 
Wis.  153,  66  N.  W.  518,  57  Am.  St. 
Rep.  899. 

See  1  Standard  Proc.  296;  10  Stand- 
ard Proo.  184. 

[a]  Federal  Practice. — Where  laches 
is  raised  by  motion  to  dismiss,  it  la 
a  question  of  pleading  and  must  be 
decided  according  to  the  record  as  it 
then  stands.  Where  raised  by  answer 
it  may  in  the  discretion  of  the  court, 
be  disposed  of  as  a  matter  of  pleading 
or  as  a  trial  question.  When  dis- 
posed of  as  a  trial  question,  the  plain- 
tiff may  move  to  amend  his  record  and 
if  the  amendment  is  allowed  and  no 
surprise  is  pleaded,  the  trial  court  pro- 
ceeds upon  its  trial  merits  without  re- 
gard to  the  old  state  of  the  pleadings. 
Alexander  v.  Fidelity  Trust  Co.,  214 
Fed.  495. 

61.  Snow  V.  Boston  Blank-Book  Mfg. 
Co.,  153  Mass.  456,  26  N.  E.  1116. 

[a]  Rulings  Held  Tantamount  to 
Finding  on  Laches.— A  denial  of  a  de- 
fendant's  motion  for  judgment  on  the 
ground  of  laches  amounts  to  a  declara- 
tion and  finding  that  the  plaintiff  has 
not  been  guilty  of  laches.  Suhr  v. 
Lauterbach,  164  Cal.  591,  96  Pac.  111. 

[b]  The  refusal  of  a  court  to  permit 
an  amendment  to  an  answer  charging 
laches  amounts  to  a  finding  that  the 
plaintiff  was  not  guilty  of  laches. 
Stevinson  v.  San  Joaquin,  etc.  Co.,  162 
Cal.  141,  121  Pac.  398. 

62.  Snow  V.  Boston  Blank-Book  Mfg. 
Co.,,  153  Mass.  456,  26  N.  E.  1116. 

63.  Ky.— Glock 's  Admr.  v.  Weikel, 
149  Ky.  170,  147  S.  W.  897.  Mo.— Pike 
r.  Martindale,  91  Mo.  268,  1  S.  W.  858. 
Tex. — Murchison  v.  Payne,  37  Tex.  305. 

[a]  The  court  should  submit  to  the 
jury  the  question  of  stale  demand,  and 
the  presumption  of  acquiescence  by 
reason  of  the  lapse  of  time  and  other 
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which  the  court  could  have  found  laches,  the  court  need  not  find  or 
the  question."* 

B.  Review.  —  A  party  whose  bill  is  dismissed  on  the  ground  oJ 
laches  must  embody  in  the  record  the  facts  on  which  such  finding  rests 
in  order  to  obtain  appellate  relief.^'  The  determination  of  a  trial 
court  on  the  question  of  laches,  being  a  matter  within  the  court's  dis- 
cretion,"" will  not  be  disturbed  by  an  appellate  court  if  that  discre- 
tion is  not  abused,*^  or  if  there  is  reasonably  sufficient  evidence  to 
support  it.^' 


I 


circumstances   in   the   case.      Smith    v. 
Shinn,  58  Tex.  1. 

64.  Glassell  v.  Glassell,  147  Cal.  510, 
82   Pac.  42. 
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As  to  agrioultural  liens,  see  the  title  "Lands  and  Land  Transfers." 
For  forms,  see  9  Standard  Proc.  760,  et  seq.,  and  the  index  to  this 

work. 

For  further  references  and  cross-references,  see  the  index  to  this 

work  and  the  cross-references  throughout  the  article. 

Scope  of  Article.  —  This  article  embraces  procedural  matters  relative 
to  tenancies  for  years,  from  year  to  year,  at  will  and  by  sufferance. 
Included  therein  is  the  so  called  "cropper"  contract.  But  ground 
rents,  life  tenancies  and  freehold  interests  generally  are  treated  in 
another  title. ^ 

I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  relation  of  land- 
lord and  tenant  is  created  by  a  lease,  either  express^  or  implied,^  and 
exists  where  one  person,  the  tenant,*  occupies  the  land  or  premises  of 


1.  See  the  title  • 'Lands  and  Land 
Transfers." 

2.  Conn. — Johnson  v.  Phoenix  Mut. 
Life  Ins.  Co.,  46  Conn.  92;  Linsley  V. 
Tibbals,  40  Conn.  522.  Ind. — Heywood 
V.  Fulmer,  158  Ind.  658,  32  N.  E.  574, 
18  L.  E.  A.  491;  Alcorn  v.  Morgan,  77 
Ind.  184.  Ky. — Alexander  v.  Gardner, 
123  Ky.  552,  96  S.  W.  818,  124  Am. 
St.  Kep.  378.  Me. — Stanley  v.  Bruns- 
wick Tontine  Hotel  Corp.,  13  Me.  51, 
29  Am.  Dec.  485.  Mass. — Shaw  v. 
Farnsworth,  108  Mass.  357.  Miss. 
Hancock  County  v.  Imperial  Naval 
Stores  Co.,  93  Miss.  822,  47  So.  177, 
136  Am.  St.  Eep.  561,  17  L.  E.  A.  (N.  S.) 
693.  Nev. — Paul  v.  Cragnaz,  25  Nev. 
293,  59  Pac.  857,  60  Pac.  983,  47  L. 
R.  A.   540. 

[a]  Leas©  Defined. — A  lease  is  (1) 
"properly  a  conveyance  of  any  lands 
or  tenements  (usually  in  consideration 
of  rent  or  other  annual  recompense) 
made  for  life,  for  years,  or  at  will, 
but  always  for  a  less  time  than  the 
lessor  hath  in  the  premises."  2  Bl. 
Com.  317.  (2)  A  lease  is  a  contract  for 
the  possession  and  profits  of  land  and 
tenements  on  the  one  side  and  the 
lecompense  of  rent  or  property  on  the 
other.  Ward  v.  American  Health  Food 
Co.,  119  Wis.  12,  96  N.  W.  388. 

[b]  For  other  definitions  see  Ky. 
Asher  v.  Johnson,  118  Ky.  702,  82  S. 
W.  300.  Minn. — Craig  v.  Summers,  47 
Minn.  189,  49  N.  W.  742,  15  L.  E.  A. 
236.  Mo. — Moorshead  v.  United  Evs. 
Co.,  203  Mo.  121,  96  S.  W.  261.  N.  Y. 
Jackson  ex  dem.  Webber  v.  Harsen,  7 
Cow.  323,  326,  17  Am.  Dec.  517.  Okla. 
Biggins  V.  Street,  19  Okla.  45,  92  Pac. 

Vol.  XVIII 


153,  13  L.  E.  A.  (N.  S.)  398.  Vt. 
Foss  V.  Stanton,  76  Vt.  365,  57  Atl. 
942. 

3.  Ala.— M  rtin  v.  Blanchett,  77 
Ala.  288;  Eainey  v.  Capps,  22  Ala. 
288;  Hays  i".  Goree,  4  Stew.  &  P.  170, 
379.  Cal. — Schwarze  v.  Mahoney,  97 
Cal.  131,  31  Pac.  908.  Colo.— Dickson 
r.  Mofifat,  5  Colo.  114.  Conn.— Allen 
V.  Holkins,  1  Day  17.  Del, — Doe  v.  Jef- 
ferson, 5  Houst.  477.  HI. — Insurance 
Co.  V.  O'Connell,  34  111.  App.  357.  la. 
Harlan  v.  Emery,  46  Iowa  538.  Ky. 
Brubaker  v.  Poage,  1  T.  B.  Mon.  123; 
Baley  v.  Deakins,  5  B.  Mon.  159.  Me. 
Cunningham  v.  Holton,  55  Me.  33. 
Mass. — Eastman  v.  Perkins,  111  Mass. 
30;  Kabley  v.  Worcester  Gas  Light  Co., 
102  Mass.  392;  Bacon  v.  Bowdoin,  22 
Pick.  401.  Mich.— Candler  v.  Mitchell, 
119  Mich.  464,  78  N.  W.  551.  N.  H. 
Savings  Bank  v.  Getchell,  59  N.  H. 
281.  N.  C— Conwell  v.  Mann,  100  N. 
C.  234,  6  S.  E.  782.  Ore.— Weaver  v. 
Southern  Oregon  Co.,  31  Ore.  14,  48 
Pac.  167.  Tenn.— Duke  v.  Harper,  6 
Yerg.  280,  27  Am.  Dec.  462.  Vt. 
Chamberlin  v.  Donahue,  44  Vt.  57.  Eng. 
Strahan  v.  Smith,  4  Bing.  91,  130  Eng. 
Eeprint  703. 

4.  See  infra,  this  note. 

For  definitions  of  tenant  see 
Ga. — Sharpe  v.  Mathews,  123  Ga.  794, 
51  S.  E.  706.  Ky. — Alexander  v.  Gard- 
ner, 123  Ky.  552,  96  S.  W.  818,  124 
Am.  St.  Eep.  378.  Neb. — Hansen  f, 
Hansen,  88  Neb.  517,  129  N.  W.  982. 
Tex. — Francis  v.  Holmes,  54  Tex.  Civ. 
App.  608,  118  S.  W.  881. 

[a]  A  lessee  is  one  to  whom  the 
lease  is  made.     Viterbo  v.  Friedlander, 
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another,  the  landlord,^  in  subordination  to  that  other's  interest  and 
with  his  assent.' 

II.  ACTIONS  FOR  INJURIES  TO  PREMISES.  —  A.  In  Gen- 
eral. —  When  leased  premises  are  injured  in  such  a  way  as  to  inter- 
fere with  the  possession,  trespass,  or  other  suitable  action,  as  a  gen- 
eral rule  lies  in  favor  of  the  tenant  alone,'  but  when  the  injury  goes 
to  the  freehold  itself  the  action  may  be  maintained  by  the  landlord.^ 
In  a  case  where  the  injury  is  to  the  freehold  and  possession,  actions 
by  landlord  and  tenant  may  be  prosecuted  simultaneously.^  The 
landlord  may  also  defend  an  action  against  the  tenant  in  which  the 
title  to  the  premises  is  involved." 


120   U.   S.   707,   7   Sup.  Ct.  962,  30  L. 
ed.  776. 

[b]  A  subtenant  ia  one  who  leases 
all  or  a  part  of  the  premises  from  the 
original  tenant  for  a  term  less  than 
that  held  by  the  latter.  Powers  v.  In- 
graham,  3  Barb.  (N.  Y.)  576;  Forrest 
f.  Durnell,  86   Tex.  647,  26  S.  W.  481. 

Tenant  Distinguished  From  Cropper. 
See  infra,  II,  D. 

[c]  Trespasser  distinguished  from 
tenant  in  the  following  cases:  Cal. 
Pico  V.  Phelan,  77  Cal.  86,  19  Pac. 
186.  Ga. — Jackson  &  Bros.  v.  Mowry, 
30  Ga.  143.  Ind.— Krug  v.  Davis,  101 
Ind.  75.  Ky.— Petty  v.  Malier,  15  B. 
Mon.  591.  Mo. — Center  Creek  Min.  Co. 
V.  Frankinstein,  179  Mo.  564,  78  S.  W. 
785.  Nev. — Dixon  v.  Ahern,  21  Nev. 
65,  24  Pac.  337.  Ore.— Neppach  v.  Jor- 
dan, 15  Ore.  308,  14  Pac.  353. 

fd]  Licensee  and  tenant  distin- 
guished. Conn. — Branch  v.  Doane,  17 
Conn.  402.  HI. — Holladay  v.  Chicago 
Arc  Light  &  Power  Co.,  55  111.  App. 
463.  Mass. — Lowell  v.  Strahan,  145 
Mass.  1,  12  N.  E.  401,  1  Am.  St.  Eep. 
422.  N.  Y.— Eeynolda  v.  Van  Beuren, 
155  N.  Y.  120,  49  N.  E.  763,  42  L. 
R.  A.  129.  Pa.— Kunkle  v.  Philadelphia 
Rifle  Club,  10  Phila.  52. 

[e]  A  lodger  distinguished  from  ten- 
ant. Mo. — Messerly  ;;.  Mercer,  45  Mo. 
App.  327.  N.  Y.— Wilson  v.  Martin,  1 
Denio  602.  Ohio. — Linwood  Park  v. 
Van  Dusen,  63  Ohio  St.  183,  58  N.  E. 
576. 

5.  Ky. — Alexander  v.  Gardner,  123 
Ky.  552,  96  S.  W.  818,  124  Am.  St. 
Rep.  378.  N,  Y.— Jackson  ex  dem. 
Webber  v.  Harsen,  7  Cow.  323,  326,  17 
Am.  Dec.  517;  Becker  v.  Becker,  13 
App.  Div.  342,  43  N.  Y.  Supp.  17; 
Weinhaner  v.  Eastern  Brewing  Co.,  85 
N.  Y.  Supp.  354;  Loft  v.  Kaziz,  84 
N.  Y.  Supp.   228.     Wis.— City   of  Mil- 


waukee  V.   Beatty,   149   Wis.   349,   135 
N.  W.  873. 

[a]  A  lessor  ia  one  who  grants  a 
lease.  Viterbo  v.  Friedlander,  120  U. 
S.   707,   7   Sup.   Ct.   962,  30  L.   ed.   776. 

6.  Ky. — Baley  v.  Deakins,  5  B.  Mon. 
159.  Mass.— Central  Mills  v.  Hart,  124 
Mass.  123.  Neb.— Skinner  v.  Skinner, 
38  Neb.  756,  57  N.  W.  534.  Va.— Hanks 
v.  Price,  32  Gratt.  (73  Va.)  107. 
Wash. — McLennan  f.  Grant,  8  Wash. 
603,  36  Pac.  682. 

7.  Ark. — St.  Louis,  etc.  R.  Co.  v. 
Trigg,  63  Ark.  536,  40  S.  W.  579.  Ga. 
Southern  R.  Co.  v.  State,  116  Ga.  276, 
42  S.  E.  508.  Ia.— Drake  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  70  Iowa  59,  29 
N.  W.  804.  Ky.— Walden  v.  Conn,  84 
Ky.  312,  1  S.  W.  537,  4  Am.  St.  Rep. 
204.  Me. — Linn  Woolen  Co.  v.  Brown, 
110  Me.  88,  85  Atl.  404;  Moody  v. 
King,  74  Me.  497.  Mass.— McDonnell 
r.  Cambridge  R.  Co.,  151  Mass.  159,  23 
N.  E.  841.  N.  Y.— Eno  v.  Del  Vecchio, 
6  Duer  17;  Van  Siclen  v.  New  York, 
64  App.  Div.  437,  72  N.  Y.  Supp.  209. 
Wis.— Stoltz  V.  Kjetschmar,  24  Wis. 
283. 

See  generally  the  title  "Trespass." 
[a]  Use  and  Occupation  by  Stranger. 
Where  a  portion  of  the  leased  premises 
are  occupied  by  a  third  party  during 
the  life  of  the  lease,  an  action  against 
him  for  use  and  occupation  lies  in 
favor  of  the  tenant,  not  the  landlord. 
Southern  R.  Co.  v.  State,  116  Ga.  276, 
42  S.  E.  508. 

8.  Linn  Woolen  Co.  v.  Brown,  110 
Me.  88,  85  Atl.  404.  See  also  infra. 
II,  B. 

9.  Ga. — Beasley  v.  Central  of  Ga.  R. 
Co.,  17  Ga.  App.  615,  87  S.  E.  907. 
N.  H.— George  v.  Fisk,  32  N.  H.  32. 
N.  J.— Halsey  v.  Lehigh  Val.  R.  Co., 
45  N.  J.  L.  26. 

10.  U.S. — Greene  r.  Klinger,  10 Fed. 

Vol.  xvni 


452 


LANDLORD  AND  TENANT 


B.  By  Landlord.  —  1.  Against  Tenant.  —  Aside  from  the  action 
for  waste,^^  the  landlord  may  maintain  an  action  for  damages  against 
the  tenant,  either  before'^  or  after"  the  expiration  of  the  lease,  for  a 
permanent  injury  to  the  leased  premises  caused  by  his  negligence  or 
■wrongful  act,^*  or  the  negligence  or  wrongful  act  of  the  tenant's  part- 
ner," subtenant, ^^  or  servant  acting  within  the  scope  of  his  employ- 
ment.^^  But  an  action  will  not  lie  against  the  tenant  for  injury  to 
or  destruction  of  the  premises  by  accidental  fire,^^  though  he  is  liable 


689.  Ala. — McCaskle  v.  Amarine,  12 
Ala.  17;  Clark  v.  Stringfellow,  4  Ala. 
353.  Ky. — Buckner  v.  Pope,  1  B.  Mon. 
163. 

See   7   Standard  Proc.   1021. 

11.  See  the  title   "Waste." 

12.  Mich. — Stearns  v.  Pantlind,  95 
Mich.  145,  54  N.  W.  716.  N.  Y.— Eay 
V.  Ayers,  5  Duer  494.  Va. — Moses  v. 
Old  bominion  Iron  &  N.  Wks.  Co.,  75 
Va.  95.  Eng. — Queen's  College  v.  Hal- 
Iftt,  14  East  489,  104  Eng.  Eeprint 
689. 

13.  Brooks  v.  Eogers,  101  Ala.  Ill, 
13   So.   386. 

[a]  An  action  may  be  lirought  in 
assumpsit  for  an  injury  to  the  prem- 
ises, after  the  expiration  of  the  lease, 
when  caused  hj  the  negligence  or 
wrongful  act  of  the  tenant  during  the 
life  of  the  lease.  Stevens  v.  Pantlind, 
95  Mich.  145,  54  N.  W.  716. 

[b]  If  a  second  lease  is  given  to 
the  tenant  at  the  expiration  of  the 
first,  and  no  claim  made  for  the  dam- 
ages to  the  premises  occurring  during 
the  life  of  the  first  lease,  a  subsequent 
claim  for  such  damages  cannot  be 
maintained,  the  giving  of  the  second 
lease  being  a  waiver.  Matthews  v. 
Alsworth,  45  La.  Ann.  465,  12  So. 
518. 

14.  U.  S.— United  States  v.  Bost- 
wick,  94  U.  S.  53,  24  L.  ed.  65;  Par- 
rott  V.  Wells,  15  Wall.  524,  21  L.  ed. 
206;  In  re  Breck,  8  Ben.  93,  4  Fed. 
Cas.  No.  1,822.  Ark.— Brooks  v.  Clif- 
ton, 22  Ark.  54.  111.— John  Morris  Co. 
r.  Southworth,  1.54  111.  118,  39  N.  E. 
1099;  Sheer  r.  Fisher,  27  111.  App.  464. 
la. — Duer  r.  Allen,  96  Iowa  36,  64  N. 
W.  682.  Kan.— Carter  r.  George,  30 
Kan.  45,  1  Pac.  58.  Md. — Machen  v. 
Hooper,  73  Md.  342,  21  Atl.  67.  Mass. 
Chalmers  i:  Smith,  152  Has?.  561,  26 
N.  E.  95,  11  L.  R.  A.  769;  Lothrop 
r.  Thayer,  138  Mass.  466,  52  Am.  Rep. 
286.  Mich.— Stevens  v.  Pantlind,  95 
Mich.   145,  54  N".  W.   716;   Baumier  7-. 

Vntian.  65  Mich.  31,  31  N.  W.  888. 
Neb.— Olsen  r.  Webb,  41  Neb.  147,  59 
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N.  W.  520.  N.  H.— Russell  v.  Fabyan, 
34  N.  H.  218.  N.  Y.— Robinson  v. 
Wheeler,  25  N.  Y.  252.  N.  C— Moore 
V.  Parker,  91  N.  C.  275.  Vt.— Wilcox 
V.  Gate,  65  Vt.  478,  26  Atl.  1105.  Wyo. 
Marshall  v.  Rugg,  6  Wyo.  270,  44  Pac. 
700,  45  Pac.  486,  33  L.  R.  A.  679. 

[a]  For  ordinairy  wear  and  tear,  as 
for  example,  that  resulting  necessarily 
from  the  business  carried  on  upon  the 
premises,  an  action  against  the  tenant 
will  not  lie.  Jennings  v.  Bond,  14  Ind. 
App.  282,  42  N.  E.  957. 

[b]  Degree  of  Care,  —  The  care 
which  a  tenant  should  take  of  leased 
premises  has  been  held  to  be  that 
which  a  person  of  ordinary  prudence 
would  exercise  in  the  possession  of  his 
own  premises.  Scott  v.  Hale,  16  Me. 
326;  Lothrop  v.  Thayer,  138  Mass.  466, 
52  Am.  Rep.  286. 

15.  Williams  r.  Schmidt,  54  111.  205. 

16.  Russell  V.  Fabyan,  34  N.  H.  218. 

17.  La. — Caldwell  v.  Snow,  8  La. 
Ann.  392.  Mo.— Mason  v.  Stiles,  21  Mo. 
374,  64  Am.  Dec.  242.  N.  J,— Read  v. 
Pennsylvania  R.  Co.,  44  N.  J.  L.  280. 
Wis. — Watson  v.  Harrigan,  112  Wis. 
278,  87  N.  W.  1079;  Wood  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  51  Wis.  196,  8 
N.  W.  214.  Eng.— M'Kenzie  v.  M'Leod, 
10  Bing.  385,  131  Eng.  Reprint  953; 
Williams  r.  Jones,  3  H.  &  C.  256,  602., 

18.  U.  S.— United  States  v.  Bost- 
wick,  94  U.  S.  53,  24  L.  ed.  65.  Ala. 
Nave  V.  Berry,  22  Ala.  382.  111.— Junc- 
tion Min.  Co.  r.  Springfield  Jet.  C.  Co., 
222  111.  600,  78  N.  E.  902.  Ind.— Wains- 
cott  V.  Silvers,  13  Ind.  497.  La. 
Schwartz  r.  Salter,  40  La.  Ann.  264,  4 
So.  77.  Miss. — Levey  v.  Dyess,  51 
Miss.  501.  N.  Y. — Warner  v.  Hitchins, 
5  Barb.  666.  Pa.— Earle  v.  Arbogast 
180  Pa.  409,  36  Atl.  923.  R.  I.— Samp- 
son V.  Grogan,  21  R.  I.  174,  42  Atl. 
712,  44  L.  R.  A.  711.  Va.— Maggort 
r.  Hansbarger,  8  Leigh  532.  Wash. 
Armstrong  r.  Mavbee,  17  Wash.  24,  48 
Pac.  737,  61  Am'.  St.  Rep.  898.  Can. 
Wolfe  V.  McGuire,  28  Ont.  45. 
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if  the  fire  is  the  result  of  his  negligence.^^  Formerly  the  rule  excused 
him  for  mere  negligence,  holding  him  liable  only  when  guilty  of  gross 
negligence  amounting  to  reckless  conduct.^" 

lnjunction.2i  —  An  injunction  will  issue  in  favor  of  the  landlord  and 
against  a  tenant  when  the  injury  complained  of  appears  to  be  ir- 
reparable.^^ 

2.  Against  Third  Party.  —  a.  In  General.  —  The  landlord  may  re- 
cover for  an  injury  to  the   freehold  by  a   third  party,"  such,   for 


19.  la. — Duer  v.  Allen,  96  Iowa  36, 
64  N.  W.  682.  Mich.— Stevens  v.  Pant- 
lind,  95  Mich.  145,  54  N.  W.  716.  N.  Y. 
Robinson  v.  Wheeler,  25  N.  Y.  252. 
^    C. — Moore  v.  Parker,  91  N.  C  275. 

[a]  Inflammable  materials  stored  in 
leased  premises  without  authority  is 
such  negligence  as  will  throw  the  re- 
sponsibility for  a  fire  upon  the  tenant. 
Anderson  v.  Miller,  96  Tenn.  35,  33  S. 
W.  615,  54  Am.  St.  Rep.  812,  31  L.  R. 
A.  604. 

20.  Lothrop  v.  Thayer,  138  Mass. 
466,  52  Am.  Rep.  286;  Salop  v.  Cromp- 
ton,  Cro.  Eliz.  777,  784,  78  Eng.  Re- 
print 1007,  1014;  Vaughan  v.  Menlove, 
3  Bing.  N.  C.  468,  132  Eng.  Reprint 
490;  Filliter  v.  Phippard,  11  Q.  B.  347, 
116  Eng.  Reprint  506. 

[a]  The  Principle  Stated. — ' '  In  many 
eases,  it  would  be  difficult  to  determine 
how  far  the  bad  condition  of  the  prem- 
ises contributed  to  the  injury  oc- 
casioned by  the  fire.  We  think  the  rea- 
sonable rule  is,  that,  if  landlords 
would  protect  themselves  from  the 
mere  negligence  of  their  tenants,  they 
ahould  take  a  written  lease,  with  proper 
2ovenants;  and  that  a  tenant  at  will 
is  not  liable  to  his  landlord  for  the 
mere  negligence  of  himself  or  his  ser- 
vants in  the  kindling  or  guarding  lires 
in  stoves  or  chimneys  for  the  purpose 
of  heating  the  premises;  but  that  ho 
is  liable  for  wilful  burning,  and  also 
for  such  gross  negligence  as  amounts 
to  reckless  conduct."  Lothrop  v. 
Thayer,  138  Mass.  466,  52  Am.  Rep. 
286. 

21.  See  generally  12  Standard  Proc. 
991. 

22.  Md.— Baugher  v.  Crane,  27  Md. 
36.  Mass. — Atkins  v.  Chilson,  7  Mete. 
398.  Mo. — Parker  v.  Raym.ond,  14  Mo. 
535.  N.  Y. — Kidd  v.  Dennison,  6  Barb. 
3.  Ore. — Davenport  v.  Magoon,  13  Ore. 
3,  4  Pac.  299,  57  Am.  Rep.  1.  Pa. 
Wain  V.  O'Connor,  1  Phila.  353. 

23.  Cal.— Strohlburg    v.    Jones,    78 


Cal.  381,  20  Pac.  705;  Uttendorffer  v. 
Saegers,  50  Cal.  496.  Conn. — Noyes  v. 
Stillman,  24  Conn.  15.  111. — Lachman 
r.  Deiseh,  71  111.  59;  Cooper  v.  Ran- 
dall, 59  111.  317;  McConnell  t.  Kibbe, 
33  111.  175,  85  Am.  Dee.  265.  Ind.  Ter. 
Barbee  r.  Shannon,  1  Ind.  Ter.  199,  40 
S.  W.  584.  la.— Babley  v.  Vyse,  48 
Iowa  481;  Brown  v.  Bridges,  31  Iowa 
138.  Mass. — Hersey  v.  Chapin,  162 
Mass.  176,  38  N.  E.  442;  Cushing  v. 
Kenfield,  5  Allen  307.  Mo.— Fitch  v. 
Gosser,  54  Mo.  267;  Arnold  v.  Bennett, 
92  Mo.  App.  156;  Ridge  v.  Railroad 
Transf.  Co.,  56  Mo.  App.  133.  N.  H. 
Davis  V.  Jewett,  13  N.  H.  88.  N.  J. 
Tinsman  v.  Belvidere  Del.  R.  Co.,  25 
N.  J.  L.  255,  64  Am.  Dec.  415.  N.  Y. 
Winthrop  v.  Manhattan  R.  Co.,  17  App. 
Div.  509,  45  N.  Y.  Supp.  515;  Korn 
V.  New  York  Elec.  Ry.  Co.,  60  Hun 
583,  15  N.  Y.  Supp.  10,  39  N.  Y.  St- 
322;  Macy  r.  Metropolitan  El.  Rv.  Co., 
59  Hun  365,  12  N.  Y.  Supp.  804,  36 
N.  Y.  St.  245.  S.  D. — Arneson  f. 
Spawn,  2  S.  D.  269,  49  N.  W.  1066, 
39  Am.  St.  Rep.  783.  Tenn.— Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Heikens, 
112  Tenn.  378,  79  S.  W.  1038,  65  L. 
R.  A.  298.  Tex.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Settegast,  79  Tex.  256,  15  S.  W. 
228;  Gorman  f.  Brazelton  (Tex.  Civ. 
App.),  168  S.  W.  434;  Vance  v.  Sau 
Antonio  Gas  Co.  (Tex.  Civ.  App.),  60 
S.  W.  317.  W.  Va.— Johnson  v.  Chap- 
man, 43  W.  Va.  639,  28  S.  E.  744. 
F.ng.— Bedingfield  f.  Onslow,  3  Lev.  209, 
83  Eng.  Reprint  654. 

[a]  The  covenant  to  restore  in  good 
condition  (1)  has  been  held  to  bar  an 
action  during  the  tenancy  for  an  in- 
jury which  may  be  remedied  by  the 
tenant  before  he  restores  the  posses- 
sion to  the  landlord.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Settegast,  79  Tex.  256,  15 
S.'W.  228.  (2)  But  such  covenant  does 
not  apply  when  the  injury  is  per- 
manent, as  the  destruction  of  a  fence, 
or  closing  of  a  right  of  way.     Taylor 
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example,  as  the  destruction  or  removal  of  a  fence,^*  building,^'  trees 
and  perennial  plants,^"  grass,  -when  the  injury  is  of  a  permanent 
nature,^'  flooding  the  land,^^  changing  a  natural  watercourse,^®  or 
committing  a  continuing  trespass.^"  Likewise  it  is  generally  held  that 
the  landlord  has  a  right  of  action  against  a  third  party  for  an  injury 
to  the  possession  when,  it  is  of  such  a  continuing  nature  as  to  affect 
the  reversion,^^  but  not  when  it  is  of  a  transient  character,^^  though 


r.   Wright,   51   App.   Div.   97,   64   N.  Y. 
Supp.   344. 

[b]  The  tenant  cannot  confer  author- 
ity upon  a  third  person  to  do  what 
he  cannot  lawfully  do  himself,  and 
therefore  an  action  for  injuries  to  the 
premises  by  a  third  party,  who  acted 
with  the  consent  of  the  tenant,  is 
properly  brought  against  the  third 
party.  Gorman  v.  Brazelton  (Tex.  Civ. 
App.),  168  S.  W.  434. 

24.  la. — Brown  v.  Bridges,  31  Iowa 
138.  N.  Y.— Taylor  v.  Wright,  51  App. 
Div.  97,  64  N.  Y.  Supp.  344.  N.  C. 
Dills  V.  Hampton,  92  N.  C.  565,  hold- 
ing the  landlord  could  recover  for  in- 
jury resulting  from  moving  a  fence. 
S.  D.— Arneson  v.  Spawn,  2  S.  D.  269, 
49  N.  W.  1066,  39  Am.  St.  Eep.  783. 
Tex.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith, 
o  Tex.  Civ.  App.  483,  23   S.  W.  89. 

25.  Mass. — Gushing  v.  Kenfield,  5 
Allen  307;  Lienow  r.  Ritchie,  8  Pick. 
235.  Mo. — Ridge  v.  Railroad  Transf. 
Co.,  56  Mo.  App.  133.  N.  H.— George 
V.  Fisk,  32  N.  H.  32.  N.  C— Ott  v. 
Grice,  15  N.  C.  477.  Pa. — Green  v. 
Sun  Co.,  32  Pa.  Super.  521.  Eng. 
Hosking  v.   Phillips,   3   Exch.   168. 

26.  Conn. — Bulkley  v.  Dolbeare,  7 
Conn.  232.  Mo.— Parker  v.  Shackel- 
ford, 61  Mo.  68;  Fitch  v.  Gosser,  54 
Mo.  267;  Cramer  v.  Groseclose,  53  Mo. 
App.  648.  N.  C. — Dorsey  v.  Moore,  100 
^^  C.  41,  6  S.  E.  270;  Avcoek  v.  Ra- 
leigh &  A.  A.  L.  R.  Co.,  89  N.  C. 
321.  Tex.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Settegast,  79  Tex.  256,  15  S.  W. 
228.  Eng.— Bedingfield  v.  Onslow,  3 
Lev.  209,  83  Eng.  Reprint  654. 

27.  Conn. — Noyes  v.  Stillman,  24 
Conn.  15.  N.  H.— George  v.  Fisk,  32 
N.  H.  32.  N.  J.— Potts  V.  Clarke,  2 
N.  J.  L.  536.  Tex.— Missouri,  K.  &  T. 
R.  Co.  r.  Fulmore  (Tex.  Civ.  App.),  26 
S.  W.  238. 

fa]  Merely  injuring  the  crop  of 
grass,  which  belongs  to  the  tenant,  does 
rot  give  the  landlord  a  risjht  of  action 
therefor,  unless  he  has  an  interest  in 
the    crop.      Seaboard    A.    L.    R.    Co.    v. 
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Brown,  158  Ala.  630,  48  So.  48;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Smith,  3  Tex. 
Civ.  App.  483,  23  S.  W.  89.  See  infra, 
II,  D. 

28.  Conn. — Noyes  v.  Stillman,  24 
Conn.  15.  111. — Carter  v.  Cairo,  V.  & 
C.  R.  Co.,  240  111.  152,  88  N.  E.  493; 
Ringering  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.,  161  111.  App.  43.  N.  H.— George 
V.  Fisk,  32  N.  H.  32;  Davis  v.  Jewett, 
13  N.  H.  88.  Pa,— Ripka  r.  Sergeant, 
7   Watts   &   S.   9,   42   Am.   Dec.   214. 

[a]  Injury  to  crops  resulting  from 
flooding  the  land  gives  the  lessee  a 
right  of  recovery  therefor,  but  not  the 
lessor,  unless  he  has  an  interest  in 
the  crops.  Sloss-Sheffield  S.  &  I.  Co. 
V.  Mitchell,  181  Ala.  576,  61  So.  934. 
See  also  infra,  III,  D. 

29.  Heilbron  v.  Last  Chance  Water 
Ditch  Co.,  75  Cal.  117,  17  Pac.  65; 
Martin  v.  Porter,  150  111.  App.  411. 

30.  Arneson  v.  Spawn,  2  S.  D.  269, 
39  Am.  St.  Rep.  783,  49  N.  W.  1066. 

31.  Cal. — Heilbron  v.  Last  Chance 
Water  Ditch  Co.,  75  Cal.  117,  17  Pac. 
65.  111.— Kankakee  &  S.  R.  Co.  v. 
Horan,  131  111.  288,  23  N.  E.  621.  Me. 
Moody  V.  King,  74  Me.  497;  Woodbury 
r.  Willis,  50  Me.  403.  Mass.— Riehard- 
Bon  V.  Bigelow,  15  Gray  154;  Hastings 
V.  Livermore,  7  Gray  194;  Sumner  v. 
Tileston,  7  Pick.  198;  Baker  v.  Sander- 
son, 3  Pick.  348.  N.  J.— Halsev  v.  Le- 
high Val.  R.  Co.,  45  N.  J.  "L.  26; 
Tinsman  r.  Belvidere  Del.  R.  Co.,  25 
N.  J.  L.  255,  64  Am.  Dec.  415.  N.  Y. 
Brown  v.  Bowen,  30  N.  Y.  519,  86 
Am.  Dec.  406;  Tavlor  v.  Wright,  51 
App.  Div.  97,  64  N.'  Y.  Supp.  344.  Pa. 
O'Keson  v.  Patterson,  29  Pa.  22;  Cress 
f.  Varney,  17  Pa.  496;  Ripka  v.  Ser- 
geant, 7 "  Watts  &  S.  9,  42  Am.  Dec. 
214.  Eng. — Metropolitan  Assn.  v.  Petch, 
5  C.  B.  N.  S.  504,  141  Eng.  Reprint 
204;  Tucker  r.  Newman,  11  Ad.  &  El. 
40,  43,  113  Eng.  Reprint  327;  Kidsill 
V.  Moor,  9  C.  B.  364.  137  Eng.  Re- 
print 934.  Can. — Rogers  r.  Dickson,  10 
Ti    C.  C.  P.  481. 

32.  Ala.— Walker     v.     Cliflford,     128 
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even  in  this  latter  class  an  injury  going  strictly  to  the  possession  may 
be  soi  obnoxious  as  to  be  also  an  injury  to  the  reversion. ^^ 

b.  Form  of  Action.  —  The  landlord's  form  of  action  for  an  injury 
to  the  premises,  at  common  law,  is  case,^*  though  he  may  maintain 
trespass  when  entitled  to  resume  possession  at  any  time,^**  but  not 
when  it  requires  a  notice  to  terminate  the  tenancy.^®  However,  tres- 
pass de  bonis  asportatis  is  proper  for  a  wrongful  removal  of  any  part 
of  the  freehold  reserved  in  the  lease,"  and  trover  may  be  maintained 
if  not  so  reserved.^^  He  may  also  have  an  injunction  in  a  case  of 
irreparable  injury.^^ 

c.  Pleading.  —  In  suing  for  permanent  injuries  to  the  premises, 
the  landlord   should   allege   damage   to   the   freehold   or  reversion,*" 


Ala.  67,  29  So.  588,  86  Am.  St.  Eep. 
74.  111.— Martin  v.  Porter,  150  111.  App. 
411.  Ky. — Louisville  &  N.  R.  Co.  v. 
Moore,  31  Ky.  L.  Rep.  141,  101  S.  W. 
934.  Mass. — McDonnell  v.  Cambridge 
R.  Co.,  151  Mass.  159,  23  N.  E.  841. 
N.  J. — Beavers  v.  Trimmer,  25  N.  J. 
L.  97.  N.  Y.— Van  Siclen  v.  New  York, 
64  App.  Div.  437,  72  N.  Y.  Supp.  209; 
Sherman  v.  Levingston,  128  N.  Y.  Supp. 
581.  Eng. — Simpson  v.  Savage,  1  C.  B, 
(N.  S.)  347,  140  Eng.  Reprint  143; 
Mumford  v.  Oxford,  W.  &  W.  R.  Co., 
1  Hurlst.  &  N.  34;  Jones  v.  Chappell, 
L.  E.  20  Eq.  539. 

33.  Kaspar  v.  Dawson,  71  Conn.  405, 
42  Atl.  78;  Cooper  v.  Randall,  59  111. 
317. 

34.  Ala. — Rogers  v.  Brooks,  99  Ala, 
31,  11  So.  753.  Del.— Tilghman  v.  Crus- 
man,  4  Harr.  341.  111. — Halligan  v. 
Chicago  &  R.  I.  R.  Co.,  15  111.  558; 
Gould  V.  Sternburg,  4  111.  App.  439. 
Me.— Perry  v.  Bailey,  94  Me.  50,  46  Atl. 
789;  Bartlett  v.  Perkins,  13  Me.  87.  Md. 
Tyson  v.  Shueey,  5  Md.  540.  Mass. 
Taylor  v.  Townsend,  8  Mass.  411,  5 
Am.  Dec.  107.  N.  H.— Wentworth  v. 
Portsmouth  &  D.  R.  R.,  55  N.  H.  540. 
N.  J. — New  Jersey  Midland  R.  Co.  v. 
Van  Syekle,  37  N.  J.  L.  496.  N.  C. 
Smith  V.  Fortiscue,  48  N.  C.  65.  Pa. 
Torrence  v.  Irwin,  2  Yeates  210,  1  Am. 
Dec.  340.  S.  C. — Cannon  v.  Hatcher, 
1  Hill  260,  26  Am.  Dec.  177.  Va. 
Kretzer  v.  Wysong,  5  Gratt.  (46  Va.) 
9. 

See  generally  4  Standard  Proc.  610. 

35.  Davis  v.  Nash,  32  Me.  411;  Starr 
V.  Jackson,  11  Mass.  519.  See  generally 
the  title  "Trespass." 

36.  Clark  v.  Smith,  25  Pa.  137; 
Gunsolus  V.  Lormer,  54  Wis.  630,  12  N. 
W.  62. 

37.  Schermerhorn  v.  Buell,  4  Denio 
(N.  Y.)  422. 


38.  Conn.— Bulkley  r.  Dolbeare,  7 
Conn.  232.  Mass. — Westgate  v.  Wixon, 
328  Mass.  304.  N.  H.— Wadleigh  v. 
Janvrin,  41  N.  H.  503,  77  Am.  Dec. 
780.  Eng. — Higgon  v.  Mortimer,  6  Car. 
&■  P.  616.  Can.— Gasco  v.  Marshall,  7 
U.    C.    Q.    B.    193. 

See  generally  the  title  "Trover  and 
Conversion. ' ' 

39.  Conn.^ — Kaspar  v.  Dawson,  71 
Conn.  405,  42  Atl.  78.  Ga.— Matthews 
t.  Banks,  92  S.  E.  52.  N.  Y.— Ker- 
nochan  v.  Manhattan  Ry.  Co.,  161  N. 
Y,  339,  55  N.  E.  906;  Thompson  v. 
ManTiattan  R.  Co.,  130  N.  Y.  360,  29 
N.  E.  264;  Van  Siclen  v.  New  York, 
64  App.  Div.  437,  72  N.  Y.  Supp.  209. 
Eng. — Meux's  Brew.  Co.  v.  London 
Elec.  L.  Co.,  1  Ch.  Div.  (1895)  287; 
Wilson  V.  Townend,  1  Drew.  &  S.  324, 
62   Eng.   Reprint   403. 

See  generally  12  Standard  Proc.  991. 

[a]  Either  lessor  or  lessee  may  re- 
strain an  interference  with  the  posses- 
sion. Wendler  v.  Woodward  (Wash.), 
161  Pae.  1043.  Contra,  Coney  v.  Bruns- 
wick &  F.  Steamboat  Co.,  116  Ga.  222, 
42  S.  E.  498,  holding  this  remedy  does 
not  lie  in  favor  of  the  landlord  in 
such  a  case. 

40.  Conn. — Noyes     v.     Stillman,     24 
Conn.   15.     111. — Bannon  v.   Mitchell,   6 
III.  App.  17.     Me. — Moody  v.  King,  74 
Me.    497.      Mass. — McDonnell    v.    Cam 
bridge  R.  Co.,  151  Mass.  159,  23  N.  E 
841;    Bascom    v.    Dempsey,    143    Mass 
409,    9    N.    E.    744;    Dearborn    v.    Well 
man,    130    Mass.    238.       Mo.— Bobb     v. 
Syenite  Granite  Co.,  41  Mo.  App.  642 
N.  H.— Davis  v.  Jewett,   13  N.  H.  88 
N.    J.— Potts    V.    Clarke,    20    N.    J.    L 
536.    Eng. — Jackson  v.  Pesked,  1  Maule 
&  S.  234,  14  Rev.  Rep.  417,  105  Eng. 
Reprint  88. 
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or  state  facts  from  which  this  is  necessarily  implied.*^  His  title  or 
interest  in  the  injured  premises  should  be  specifically  alleged.** 

C.  By  Tenant.  —  1.  Against  Landlord.  —  The  tenant  may  mainj 
tain  an  action  for  damages  against  his  landlord  for  any  injury  to  the 
leased  premises,  caused  by  the  landlord's  culpable  negligence  or  de- 
liberate act,  by  which  the  tenant's  use  of  the  premises  is  interfered 
with  or  the  value  thereof  diminished.*^  But  the  tenant  cannot  recover 
from  the  landlord  for  injuries  resulting  from  the  acts  of  third  parties,** 
unless  such  third  party  acts  under  authority  given  by  the  landlord.*' 

Injunctlon.46  —  In  case  of  an  irreparable  injury  to  the  possession,  an 
injunction  may  be  granted  a  tenant  to  restrain  the  landlord  from  com- 
mitting the  act  complained  of.*^ 


41.  N.  H.— Davis  V.  Jewett,  13  N. 
II.  88.  N.  J. — Tinsman  v.  Belvidere 
Del.  R.  Co.,  25  N.  J.  L.  255,  64  Am. 
Dec.  415.  S.  D. — Arneson  v.  Spawn,  2 
S.  D.  269,  49  N.  W.  1066,  39  Am.  St. 
Eep.   783. 

42.  Conn. — Noyes  v.  Stillman,  24 
Conn.  15.  Mass. — Baker  v.  Sanderson, 
3  Pick.  348.  N.  H.— George  i".  Fisk, 
32  N.  H.  32;  Davis  v.  Jewett,  13  N. 
H.  88.  Vt. — Higgins  v.  Farnsworth,  48 
Vt.  512. 

As  to  pleading  title  see  5  Standard 
Proc.  225,  and  the  title  "Title." 

[a]  An  averment  of  possession  as 
tenants  in  common  is  a  sufficient  aver- 
ment of  ownership.  Ackerman  l'.  El- 
lis, 81  N.  J.  L.  1,  79  Atl.   883. 

43.  U.  S.^ — Weinman  v.  De  Palma, 
232  U.  S.  571,  34  Sup.  Ct.  370,  58 
L.  ed.  733,  affirming  16  N.  M.  302,  121 
Pac.  38;  Miller  v.  Uhlman,  198  Fed. 
233.  Del. — Morris  v.  Hazel,  1  Boyce 
324,  77  Atl.  766.  HI.— Keating  i'. 
Springer,  146  111.  481,  34  N.  E.  805, 
37  Am.  St.  Rep.  175,  22  L.  R.  A.  544. 
Md.— Stanton  v.  Lapp,  113  Md.  324,  77 
Atl.  672.  Mass. — Smith  v.  Faxon,  156 
Mass.  589,  31  N.  E.  687.  Minn.— Knap- 
heide  v.  Eastman,  20  Minn.  478.  Mo. 
Thayer-Moore  B.  Co.  v.  Campbell,  164 
Mo.  App.  8,  147  S.  W.  545.  Neb. 
Schneider  v.  Reeves,  98  Neb.  629,  154 
N.  W.  210.  N.  J.— Hall  v.  Brewster, 
2  N.  J.  L.  84.  N.  Y.— Paltey  v.  Egan, 
200  N.  Y.  83,  93  N.  E.  267;  Domhoff 
V  Paul  Stier,  157  App.  Div.  204,  141 
N.  Y.  Supp.  825.  E.  I.— Railton  v. 
Taylor,  20  R.  I.  279,  38  Atl.  980,  39  L. 
R.   A.   246. 

[a]  The  landlord's  liability  does  not 
extend  to  mere  acts  of  non-feasance. 
Ward  V.  Fagin,  101  Mo.  669,  14  S.  W. 
738,  20  Am.  St.  Rep.  650,  10  L.  R.  A. 
147. 

[b]  The  tenant's  negligence  in  leav- 
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ing  crops  on  the  premises  after  the  ex- 
piration of  the  lease  will  preclude  him 
from  maintaining  an  action  against  the 
landlord  for  damages  thereto  occasioned 
by  the  landlord's  cattle.  Jurgensmeyer 
V.  Householder,  109  111.  App.  163. 

44.  Cal. — Stevenson  v.  Lick,  1  Cal. 
128.  La.— Reynolds  v.  Egan,  123  La. 
294,  48  So.  940.  Md.— Serio  v.  Mur- 
phy, 99  Md.  545,  58  Atl.  435,  105 
Am.  St.  Rep.  316.  N.  Y.— McKenzie 
V.  Hatton,  141  N.  Y.  6,  35  N".  E.  929, 
cprming  70  Hun  142,  24  N.  Y.  Supp. 
88.  Wash. — Johnson-Lieber  Co.  v.  Ber- 
lin Mach.  Wks.,  87  Wash.  426,  151 
Pac.  778;  Hockersmith  v.  Sullivan,  71 
Wash.  244,  128  Pac.  222. 

45.  Weinman  v.  De  Palma,  232  IT.  S. 
571,  34  Sup.  Ct.  370,  58  L.  ed.  733, 
affirming    16    N.    M.    302,    121    Pac.    38. 

[a]  Construction  of  Party  Wall. 
"Where  the  owner  of  demised  prem- 
ises makes  a  contract  with  an  adjoin- 
ing owner  for  the  construction  of  a 
party  wall,  which  contract  cannot  be 
carried  out  according  to  its  terms  with- 
out entry  upon  the  demised  premises 
and  an  undermining  of  the  tenant's 
wall,  and  the  adjoining  owner  or  his 
servants,  in  the  performance  of  the 
contract,  do  commit  such  a  trespass 
upon  the  tenant's  possession  and  un- 
dermine the  wall,  the  contract  is  evi- 
dential of  a  command  or  approval  of 
the  trespass  by  the  landlord,  such  as 
to  render  him  liable  severally,  or  joint- 
ly with  the  adjoining  owner,  in  an 
action  by  the  tenant  for  the  resulting 
damages."  Weinman  r.  De  Palma,  232 
U.  S.  571,  34  Sup.  Ct.  370,  58  L.  ed. 
733,  affirming  16  N.  M.  302,  121  Pac. 
38. 

46.  See  generally  12  Standard  Proc. 
991. 

47.  U.  S.— Cheat  Mountain  Club  v. 
West   Virginia   P.   &   P.   Co.,   205   Fed. 
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2.  Against  Third  Party.  —  When  an  injury  to  the  possession  is 
caused  by  a  third  party,  the  tenant  may  recover  in  an  action  of  tres- 
pass for  the  damages  sustained,*^  but  not  if  the  injury  goes  merely  to 


195.  Ga. — Anthony  Shoals  Power  Co. 
V.  Fortson,  138  Ga.  460,  75  S.  E.  606. 
Mass. — Nelson  Theatre  Co.  v.  Nelson, 
£16  Mass.  30,  102  N.  E.  926.  Mich. 
Minnis  v.  Newbro-Gallogly  Co.,  174 
Mich.  635,  140  N.  W.  980.  N.  Y.— Hor- 
ton  V.  Carhart,  47  Hun  636,  14  N.  Y. 
St.  546.  Tex,— Fletcher  v.  Pfeifer  Co., 
103  Ark.  318,  146  S.  W.  864. 

[a]  A  continuous  trespass  by  the 
landlord  is  not  of  itself  alone  sufficient 
to  justify  the  issuance  of  an  injunction. 
A  substantial  and  irreparable  injury 
niust  result  therefrom,  and  not  merely 
exist  in  the  tenant's  imagination,  be- 
fore a  court  of  equity  will  grant  re- 
lief. Fletcher  v.  Pfeifer,  103  Ark.  318, 
146  S.  W.  864. 

48.  U.  S. — Weinman  v.  De  Palma, 
232  U.  S.  571,  34  Sup.  Ct.  370,  58 
L.  ed.  733,  affirming  16  N.  M.  302,  121 
Pac.  38.  Ala.— Walker  v.  Clifford,  128 
Ala.  67,  29  So.  588,  86  Am.  St.  Kep. 
74.  Ark.— St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Hall,  71  Ark.  302,  74  S.  W.  293. 
Oonn. — Hamilton  v.  Dennison,  56  Conn. 
S59,  15  Atl.  748,  1  L.  E.  A.  287;  Noyes 
r.  Stillman,  24  Conn.  15.  Ga. — Bass  r. 
West,  110  Ga.  698,  36  S.  E.  244;  Bent- 
lev  i;.  Atlanta,  92  Ga.  623,  18  S.  E. 
1013;  Central  R.  Co.  v.  English,  73  Ga. 
366.  III.— Carter  v.  Cairo,  V.  &  C.  R. 
Co.,  240  HI.  152,  88  N.  E.  493;  Hal- 
ligan  V.  Chicago  &  R.  I.  R.  Co.,  15  111. 
558.  la. — Johnson  v.  Robertson,  156 
Iowa  64,  135  N.  W.  585,  Ann.  Cas. 
1915B,  137;  Morrison  v.  Chicago  &  N. 
W.  R.  Co.,  117  Iowa  587,  91  N.  W. 
793;  Foster  v.  Elliott,  33  Iowa  216. 
Kan. — Shomon  v.  Spring  River  Power 
Co.,  78  Kan.  779,  99  Pac.  235.  Ky. 
Fischer-Leaf  Co.  v.  Caldwell,  15  Ky. 
L.  Rep.  542.  La. — Reynolds  v.  Egan, 
123  La.  294,  48  So.  940.  Me.— Hay- 
ward  V.  Sedgley,  14  Me.  439,  31  Am. 
Dec.  64;  Bartlett  v.  Perkins,  13  Me. 
87;  Little  V.  Palister,  3  Greenl.  6.  Md. 
Baltimore  &  S.  P.  R.  Co.  v.  Hackett, 
87  Md.  224,  39  Atl.  510;  Baugher  v. 
Wilkins,  16  Md.  35,  77  Am.  Dec.  279; 
Tyson  v.  Shueey,  5  Md.  540.  Mass. 
Richards  v.  Gauffret,  145  Mass.  486,  14 
N.  E.  535;  Sherman  v.  Fall  River  Ir. 
Wks.  Co.,  2  Allen  524,  79  Am.  Dec. 
799;  Cutts  V.  Spring,  15  Mass.  135. 
Minn. — Goodwin    v.   Clover,    91     Minn. 


438,  98  N.  W.  322,  103  Am.  St.  Rep. 
517.  Miss. — Coleman  v.  Holden,  88 
Miss.  798,  41  So.  374.  Mo.— McKee 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.,  49 
Mo.  App.  174.  N.  H. — George  v.  Fisk, 
32  N.  H.  32;  Davis  v.  Jewett,  13  N. 
H.  88.  N.  J.— Ackerman  v.  Ellis,  81 
N.  J.  L.  1,  79  Atl.  883.  N.  Y.— Bly 
V.  Edison  Elec.  Ilium.  Co.,  172  N.  Y. 
1,  64  N.  E.  745,  58  L.  R.  A.  500; 
Austin  V.  Hudson  River  R.  Co.,  25  N. 
Y.  334;  Holmes  f.  Seely,  19  Wend. 
507.  Ore. — Townley  r.  Oregon  R.  &  N. 
Co.,  33  Ore.  323,  54  Pac.  150.  Pa. 
Schmoele  v.  Betz,  212  Pa.  32,  61  Atl. 
525,  108  Am.  St.  Rep.  845.  S,  C. 
Davis  V.  Clancy,  3  McCord  422.  Tenn. 
Garland  v.  Aurin,  103  Tenn.  555,  53 
S.  W.  940,  76  Am.  St.  Rep.  699,  48 
L.  R.  A.  862.  Tex.- Lockett  v.  Ft, 
Worth  &  R.  G.  Ry.  Co.,  78  Tex.  211, 
14  S.  W.  564;  Vance  f.  San  Antonio 
Gas  Co.  (Tex.  Civ.  App.),  60  S.  W. 
317.  Wash.— Crook  v.  Hewitt,  4  Wash. 
749,  31  Pac.  28.  Wis.— Jolly  v.  Single, 
16  Wis.  280. 
See  generally  the  title   "Trespass." 

[a]  Act  Authorized  by  Landlord. 
The  fact  that  the  act  which  constitutes 
an  injury  to  the  tenant 's  enjoyment  of 
the  leased  premises  is  committed  by 
authority  of  the  landlord  does  not  pre- 
clude the  tenant  from  recovering 
therefor,  since  the  landlord  has  no 
right  to  confer  such  authority.  Ky, 
Fischer  v.  Caldwell,  15  Ky.  L.  Rep. 
542.  Mass.— Darling  v.  Kelly,  113  Mass, 
29,  Miss. — Crowell  v.  New  Orleans  & 
N.  E.  R.  Co.,  61  Miss.  631.  Neb.— Mil- 
ler V.  Fitzgerald  Dry-Goods  Co.,  62 
Neb,  270.  86  N.  W.  1078.  N,  J.— Cen- 
tral R.  Co.  r.  Valentine,  29  N.  J,  L, 
561.  Pa.— Brown  v.  Powell,  25  Pa, 
229.  Tex.— Holland  v.  San  Antonio 
(Tex.  Civ.  App.),  23  S.  W.  756. 

[b]  Act  Originating  Before  Lease. 
(1)  When  the  act  interfering  with  the 
tenant's  possession  begins  prior  to  the 
making  of  the  lease,  or  the  vesting  of 
tenant's  right  of  possession  fo  the 
premises,  his  right  of  recovery  is  gen- 
erally held  to  be  the  same  as  when 
it  originates  after  he  takes  possession, 
Ga.— Central  R.  Co.  v.  English,  73  Ga, 
366.  Mass. — Sherman  v.  Fall  River  Ir, 
Wks.    Co.,    2    Allen    524,    79    Am.    Dec. 
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the  freehold/^  unless  he  is  liable  to  the  landlord  therefor.''^  However, 
a  recovery  by  the  landlord,  for  an  injury  to  the  freehold,  will  not 
preclude  a  recovery  by  the  tenant  for  an  injury  to  the  possession.^^ 
In  such  an  action  the  landlord  is  not  a  necessary  party .^^ 

Injunction.53  —  The  lessee  is  also  entitled  to  an  injunction  restraining 
a  third  party  from  committing  an  irreparable  injury  to  his  posses- 
sion.'* 

D,  Renting  on  Shares,  Injuries  to  Crops.  —  1.  In  General.  —  In 
ease  of  a  contract  providing  for  a  division  of  the  crops  the  right  to 
sue  for  an  injury  to  the  crops  depends  upon  whether  the  contract 
creates  the  relation  of  landlord  and  tenant  or  is  merely  a  "cropping" 
contract." 


I 


799.  Mo.— MeKee  v.  St.  Louis,  K.  & 
N.  W.  R.  Co.,  49  Mo.  App.  174.  See 
McKinley  v.  Chicago,  S.  F.  &  C.  By. 
Co.,  40  Mo.  App.  449.  N.  Y.— Bly  v. 
Edison  Elec.  Ilium.  Co.,  172  N.  Y.  1, 
64  N.  E.  745,  58  L.  R.  A.  500.  (2) 
Contra,  Funston  v.  Hoffman,  232  111. 
S60,  83  N.  E.  917;  McConnell  v.  Kibbe, 
33  111.  175,  85  Am.  Dec.  265.  (3) 
However,  the  tenant  cannot  recover  in 
those  cases  in  which  the  landlord  may 
recover  in  one  action  for  all  past  and 
future  damages.  Bly  v.  Edison  Elec. 
Tllum.  Co.,  172  N.  Y.  1,  64  N.  E.  745, 
58  L.  R.   A.   500. 

49.  Qa. — Flowers  Lumb.  Co.  v.  Bush, 
18  Ga.  App.  269,  89  S.  E.  344;  Beasley 
V.  Central  of  Ga.  R.  Co.,  17  Ga.  App. 
615,  87  S.  E.  907.  Mc— Ridge  v.  Rail- 
road Tranf.  Co.,  56  Mo.  App.  133. 
N.  Y.— Sposato  V.  New  York,  178  N.  Y. 
583,  70  N.  E.  1109,  affirmiiig  75  App. 
Div.  304,  78  N.  Y.  Supp.  168.  Md. 
McLaughlin  i\  Long,  5  Har.  &  J.  113. 

[a]  An  option  to  purchase  does  not 
give  the  lessee  such  an  interest  in  the 
premises  as  to  enable  him  to  recover 
for  an  injury  to  the  freehold  and  not 
to  the  possession.  Gimbel  Bros.  v. 
Milwaukee  Boston  Store,  161  Wis.  489, 
154  N.  W.  998. 

50.  Mass. — Moeckel  v.  Cross  &  Co., 
190  Mass.  280,  76  N.  E.  447;  Anthony 
V.  New  York,  P.  &  B.  R.  Co.,  162  Mass. 
60,  37  N.  E.  780.  N.  Y.— Austin  v.  Hud- 
son River  R.  Co.,  25  N.  Y.  334;  Cook 
V.  Champlain  Transp.  Co.,  1  Denio  91 ; 
TJlrich  r.  McCabe,  1  Hilt.  251;  Le  Salg 
V.  Doughertv,  30  Misc.  455,  62  N.  Y. 
Supp.  510.  Vt.— Weston  v.  Gravlin,  49 
Vt.  507.  Eng.— West  v.  Treude,  Cro. 
Car.   187,  224,  79  Eng.  Reprint  764. 

[a]  He  must  first  settle  with  the 
landlord,  before  suing  the  third  party. 
California  Dry-Dock  Co.  v.  Armstrong, 
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17  Fed.  216,  8  Sawy.  523;  Wood  v. 
Griffin,  46  N.  H.  230.  Contra,  Dix  v. 
Jaquay,  94  App.  Div.  554,  88  N.  Y. 
Supp.   228. 

51.  111.— Carter  v.  Cairo,  V.  &  C.  R. 
Co.,  240  111.  152,  88  N.  E.  493.  N.  J. 
Halsey  v.  Lehigh  Val.  R.  Co.,  45  N. 
J.  L.  26;  Central  R.  Co.  v.  Valentine, 
29  N.  J.  L.  561.  N.  Y.—In  re  Water 
Commissioners,  4  Edw.  545.  Tenn. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Heik- 
ens,  112  Tenn.  378,  79  S.  W.  1038,  65 
L.  R.  A.  298.  Tex. — Vance  v.  San  An- 
tonio Gas  Co.  (Tex.  Civ.  App.),  60  S. 
W.   317. 

52.  Dale  v.  Southern  R.  Co.,  132  N. 
C.  705,  44  S.  E.  399;  Bridgers  v.  Dill, 
97  N.  C.  222,  1  S.  E.  767;  Texas  &  P. 
R.   Co.  V.  Bayliss,  62  Tex.  570. 

53.  See  generally  12  Standard  Proc. 
991. 

54.  la. — Johnson  v.  Robertson,  156 
Iowa  64,  135  N.  W.  585,  Ann.  Cas. 
1915  B,  137.  La.— State  v.  King,  46 
La.  Ann.  78,  14  So.  423.  Neb.— Miller 
r.  Fitzgerald  Dry  Goods  Co.,  62  Neb. 
270,  86  N.  W.  1078.  N.  Y.— Bly  v. 
Edison  Elec.  Ilium.  Co.,  172  N.  Y.  1, 
64  N.  E.  745,  58  L.  R.  A.  500;  Witmark 
V.  New  York  Elec.  R.  Co.,  149  N.  Y. 
S93,  44  N.  E.  78.  Pa.— Schmoele  v. 
Betz,  212  Pa.  32,  61  Atl.  525,  108  Am. 
St.  Rep.  845.  Wash.— Crook  v.  Hewitt. 
4  Wash.  749,  31   Pac.  28. 

55.  See  the  cases  and  discussion  in- 
fra, this   section. 

[a]  Tenant  Distinguished  From 
Cropper. —  (1)  "The  distinction  be- 
tween a  tenant  and  a  cropper  is  that 
a  tenant  has  an  estate  in  the  land  for 
a  given  time  and  a  right  of  property 
in  the  crops,  and  hence  makes  the 
division  thereof  between  himself  and 
the  landlord  in  case  of  an  agreement 
upon   shares,   while   a   cropper   has   no 
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2.  Actions  Between  the  Parties.  —  When  the  contract  between  the 
parties  is  a  "cropper's"  agreement  the  owner  and  "cropper"  are  gen- 
erally regarded  as  tenants  in  connnon  of  the  crops,  and  in  relation 
thereto,  as  between  themselves,  cannot  ordinarily  maintain  an  action 
of  trespass,^"  trover,^^  or  replevin  ;^^  but  assumpsit  has  been  main- 
tained,^* and  an  injunction  to  restrain  one  from  disposing  of  the 
other's  share  will  be  granted  in  a  proper  case,®''  and  one  may  main- 
tain a  suit  in  equity  against  the  other  for  an  accounting.®^  But  where 
the  contract  is  such  as  to  create  the  relation  of  landlord  and  tenant 
notwithstanding  a  provision  for  sharing  the  crops,  trespass  may  be 


estate  in  the  land,  nor  ownership  of 
the  crops,  but  is  merely  a  servant,  and 
receives  his  share  of  the  crops  from  the 
landlord,  in  whom  the  title  is."  Tay- 
lor V.  Donahoe,  125  Wis.  513,  103  N. 
W.  1099.  See  also  Hicks  v.  Butter- 
worth,  30  Cal.  App.  562,  566,  159  Pac. 
224;  Reeves  v.  Hannan,  65  N.  J.  L. 
249,  48  Atl.  1018.  (2)  The  intention 
of  the  parties  controls  in  determining 
whether  the  cultivator  is  a  tenant  or 
not.  If  the  agreement  shows  an  in- 
tention that  the  possession  shall  re- 
main in  the  landowner  the  cultivator 
does  not  become  a  tenant.  Ariz. — Gray 
r.  Robinson,  4  Ariz.  24,  33  Pac.  712. 
Oonn. — Herskell  v.  Bushnell,  37  Conn. 
36,  9  Am.  St,  Rep.  299.  111.— Creel  v. 
Kirkham,  47  111.  344.  Pa.— Steel  v. 
Frick,  56  Pa.  172.  S.  C— Rakestraw  V. 
Floyd,  54  S.  C.  288,  32  S.  E.  419. 

56.  "Wells  V.  Hollenbeck,  37  Mich, 
504;  Daniels  v.  Brown,  34  N.  H.  454, 
69  Am.  Dec.  505.  See  generally  the 
title   "Tenants  in  Common." 

57.  Me. — Richards  v.  Wardwell,  82 
Me.  343,  19  Atl.  863.  Minn.— Rector  v. 
Anderson,  96  Minn.  123,  104  N.  W.  884; 
Strong  V.  Colter,  13  Minn.  82.  N.  H. 
Carr  v.  Dodge,  40  N.  H.  403;  Daniels 
r.  Brown,  34  N.  H.  454,  69  Am.  Dec. 
f05.  Vt.— Hunt  V.  Rublee,  76  Vt.  448, 
58  Atl.  724;  Hurd  v.  Darling,  16  Vt. 
277. 

Contra,  McClure  v.  Thorpe,  68  Mich. 
33,  35  N.  W.  829;  Stafford  v.  Ames,  9 
Pa.  343. 

[a]  When  Title  in  Landlord. — In 
some  jurisdictions  the  title  to  all  crops 
raised  under  a  "cropper's"  contract  is 
vested  in  the  landlord  until  a  division 
is  made,  under  which  condition  trover 
is  maintainable  by  the  landlord,  but 
not  by  the  "cropper."  Marlowe  v. 
Rogers,  102  Ala.  510,  14  So.  790;  Hud- 
son V.  Wright,  1  Ala.  App.  433,  56  So. 


258;  Payne  v.  Watters,  9  Ga.  App.  265, 
70  S.  E.  1114;  Cowart  v.  Dees,  7  Ga. 
App.  601,  67  S.  E.  705;  Harley  v.  Davis, 
7  Ga.  App.  386,  66  S.  E.  1102. 

58.  Ala. — Treadway  v.  Treadway's 
Exrs.,  56  Ala.  390.  lU.— Dunning  v. 
South,  62  111.  175.  Ind.— Bowen  v. 
Roach,  78  Ind.  361;  Lacy  v.  Weaver,  49 
Ind.  373,  19  Am.  Rep.  683.  Miss. 
Alexander  v.  Zeigler,  84  Miss.  560,  36 
So.  536.  N.  J. — Reeves  v.  Hannan,  65 
N.  J.  L.  249,  48  Atl.  1018. 

Contra. — Freese  v.  Arnold,  99  Mich 
13,  57  N.  W.  1038. 

See  generally  the  title   "Replevin." 

[a]  By  statute,  in  some  jurisdic- 
tions, one  may  bring  replevin  for  his 
share.     Tarpy  v.  Persing,  27  Kan.  745. 

fb]  Service  Contract.— When  the 
agreement  is  considered  one  of  service 
between  employer  and  employee,  the 
landlord  being  entitled  to  the  whole 
crop,  but  obliged  to  give  the  "crop- 
per" a  share  of  it  for  his  services,  re- 
plevin will  lie  by  the  landlord  for  the 
whole  crop.  Smyth  v.  Tennison,  24 
Cal.  App.  519,  141  Pac.  1059;  Kelly  v. 
Rummerfield,  117  Wis.  620,  94  N  W. 
649,  98  Am.  St.  Rep.  951. 

59.  Cal. — Smyth  v.  Tennison,  24  Cal. 
App.  519,  141  Pac.  1059,  employment 
contract.  Ga,— Carswell  v.  Smith,  145 
Ga.  588,  89  S.  E.  698.  lU.— Pearce  v. 
Pearce,  83  111.  App.  77.  Mich.— Mc- 
Laughlin V.  Salley,  46  Mich.  219,  9  N. 
W.  256;  Fiquet  f.  Allison,  12  Mich.  328, 
86   Am.   Dec.   54. 

60.  Ark. — Valentine  v.  Washington, 
33  Ark.  795.  Ga.— Lewis  v.  Christian, 
40  Ga.  187;  Williams  v.  Green,  37  Ga. 
37.  111.— Parker  v.  Garrison,  61  111. 
250.  Minn.— Schmitt  v.  Cassilius,  31 
Minn.  7,  16  N.  W.  453. 

61.  Rice  V.  Peters,  128  App.  Div. 
776,  113  N.  Y.  Supp.  40.  See  1  Stand- 
ard Peoc.  274. 
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maintained  by  the  tenant  against  the  landlord, "^^  as  may  also  the  action 
of  trover,''^  replevin,''*  or  ejectment. "^^ 

3.  Actions  by  and  Against  Third  Parties.  —  When  the  relation 
between  the  parties  is  that  of  owner  and  "cropper"  as  distinguished 
from  landlord  and  tenant,"^  they  should  both  join  in  an  action  against 
K  third  party  for  an  injury  to  the  crops, "^  unless  one  has  relinquished 
his  riglit  therein,*'*  or  the  title  to  the  crop  before  division  is  regarded 
as  exclusively  in  the  landlord  f^  but  if  no  objection  is  raised  one 
may  sue  alone.''° 

On  the  other  hand,,  when  the  relation  between  the  parties  is  that  of 
landlord  and  tenant,  the  title  to  the  crops  is  usually  in  the  tenant 
until  the  time  of  division,  and  any  action  in  relation  thereto^^  may 


62.  Frout  V.  Hardin,  56  Ind.  165,  26 
Am.  Rep.  18;  Willmarth  v.  Pratt,  56 
Vt.  474. 

63.  Olson  V.  Olson,  168  111.  App.  358. 
See  generally  the  title  "Trover  and 
Conversion. ' ' 

64.  Gvosdanovic  v.  Harris,  38  Okla. 
787,    134    Pac.    28. 

65.  Gvosdanovic  v.  Harris,  38  Okla. 
787,   134   Pac.  28. 

66.  See  supra,  II,  D,  1. 

67.  Ala.— Pruitt  r.  Ellington,  59 
Ala.  454.  Mo. — Van  Hoozier  v.  Hanni- 
bal &  St.  .Joe  R.  Co.,  70  Mo.  145.  N.  H. 
Hatch  V.  Hart,  40  N.  H.  93;  Moulton  v. 
Robinson,  27  N.  H.  550.  N.  Y.— Har- 
ris f.  Frink,  49  N.  Y.  24,  10  Am.  Rep. 
S]8;  Decker  v.  Decker,  17  Hun  13; 
Foote  f.  Colvin,  3  Johns.  216,  3  Am. 
Dec.  478.  Vt.— Cutting  f.  Cox,  19  Vt. 
517. 

[a]  As  Tenants  in  Common. — When 
a  landlord  reserves  an  interest  in  the 
crops  in  lieu  of  rent,  the  landlord  and 
tenant  must  sue  jointly  as  tenants  in 
common  for  an  injury  to  the  crops. 
Hatch  V.  Hart,  40  N.  H.  93. 

68.  Hatch  v.  Hart,  40  N.  H.  93. 

69.  Stavens  v.  National  Elevator 
Co.  (N.  D.),  161  N.  W.  558. 

[a]  A  landlord  may  recover  his  in- 
terest alone  in  an  action  against  a  pur- 
chaser for  a  conversion  of  the  crop 
raised  and  sold  by  a  "cropper,"  even 
though  the  title  to  the  crop  is  in  the 
landlord  exclusively.  Stavens  v.  Na- 
tional Elevator  Co.  (N.  D.),  161  N.  W. 
558. 

70.  Van  Hoozier  v.  Hannibal  &  St. 
Joe  R.  Co.,  70  Mo.  145. 

fa]  Recovery  by  one  suing  alone 
has  been  held  to  be  limited  to  the  loss 
of  or  injury  to  his  share  of  the  crop. 


Texas   Pac.   R.    Co.   v.   Saunders    (Tex. 
Civ.  App.),  18  S.  W.  793. 

71.  Ala. — Seaboard  Air  Line  R.  Co. 
V.  Brown,  158  Ala.  630,  48  So.  48. 
Ark.— St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hall,  71  Ark.  302,  74  S.  W.  293.  Cal. 
Holt  Mfg.  Co.  V.  Thornton,  136  Cal. 
232,  68  Pac.  708;  Hicks  v.  Butterworth, 
30  Cal.  App.  562,  159  Pac.  224.  111. 
Ringering  v.  Cleveland,  C.  C.  &  St.  L. 
Ry.  Co.,  161  111.  App.  43;  Indiana,  I. 
&  I.  R.  Co.  V.  Patchette,  59  111.  App 
251.  Ind.— Niagara  Oil  Co.  v.  Ogle,  177 
Ind.  292,  98  N.  E.  60,  Ann.  Cas.  1914  D, 
67,  42  L.  R.  A.  (N.  S.)  714;  Chicago 
&  W.  M.  Ry.  Co.  V.  Linard,  94  Ind. 
319,  48  Am.  Rep.  155.  Md.— Baltimore 
&  S.  P.  R.  Co.  V.  Hackett,  87  Md.  224, 
39  Atl.  510.  Mich.- Grand  Rapids 
Boom.  Co.  V.  Jarvis,  30  Mich.  308. 
Minn. — Goodwin  v.  Clover,  91  Minn. 
438,  98  N.  W.  322,  103  Am.  St.  Rep. 
517.  Mo.— McKee  v.  St.  Louis  K.  & 
N.  W.  R.  Co.,  49  Mo.  App.  174.  N.  J. 
Reeves  v.  Hannan,  65  N.  J.  L.  249,  48 
Atl.  1018.  N.  C— Bridgers  f.  Dill,  97 
N.  C.  222,  1  S.  E.  767.  Ore.— Townley 
r.  Oregon  R.  &  N.  Co.,  33  Ore.  323,  54 
Pac.  150.  Pa. — Ream  v.  Harnish,  45 
Pa.  376.  S.  C— Childers  f.  Verner,  12 
S.  C.  1.  Tex.— Tex.  &  Pac.  R.  Co.  v. 
Bayliss,  62  Tex.  570;  Ellis  v.  Bingham 
(Tex.  Civ.  App.),  150  S.  W.  602;  Bald- 
win r.  Richardson,  39  Tex.  Civ.  App. 
406,  87  S.  W.  746;  Parker  v.  Hale,  34 
Tex.  Civ  App.  12,  78  S.  W.  555;  Gulf, 
C.  &  S.  F.  Rv.  Co.  V.  Smith,  3  Tex.  Civ. 
App.  483,  23  S.  W.  89. 

[a]  Title  in  Tenant. — "The  agree- 
ment .  .  .  being  a  lease,  the  title  of 
the  crops  produced  did  not  vest  in  the 
parties  to  it  as  tenants  in  common,  but 
solely  in  .  .  the  tenant;  and  .  .  the 
landlord  had  no  claim  upon  them  until 
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be  properly  brought  by  the  tenant  alone,  and  not  by  the  lessor/^ 
unless  the  lease  reserves  to  him  a  property  interest  therein.''^  The 
landlord  may  protect  his  lien/*  A  purchaser  or  assignee  of  the  tenant's 
interest  in  the  crop  may  maintain  any  action  with  respect  thereto  that 
could  be  brought  bv  his  assignor.'^' 

III.  INJURIES  BY  REASON  OF  CONDITION  OF  PREMISES/" 
A.  Action  by  Tenant.  —  1.  Defects  Originally  Existing.  —  The 
tenant  may  maintain  an  action  for  damages  against  the  landlord  for 
injuries  resulting  from  latent  defects  or  dangerous  condition  of  the 
leased  premises,  when  the  defects  or  dangerous  condition  are  within 
the  knowledge  of  the  landlord  and  concealed  from  the  tenant,"  but 


an  actual  division  was  made,  and  his 
share  was  turned  over  to  him  as  a 
'reditus'  or  rent."  Hicks  v.  Butter- 
worth,  30  Cal.  App.  562,  159  Pac.  224; 
Reeves  v.  Hannan,  65  N.  J.  L.  249,  48 
Atl.  1018. 

[b]  Title  in  Both  Parties. — By  stat- 
ute in  some  jurisdictions  title  to  each 
share  severally  rests  in  the  lessor  and 
lessee,  and  either  may,  without  join- 
ing the  other,  recover  to  the  extent  of 
his  share  for  an  injury  to  the  crop 
Savers  t".  Missouri  Pac.  E.  Co.,  82  Kan. 
123,  107  Pac.  641,  27  L.  R.  A.  (N.  S.) 
168. 

72.  Ala.— Sloss-Sheffield  S.  &  I.  Co. 
f.  Mitchell,  181  Ala.  576,  61  So.  934; 
Seaboard  Air  Line  R.  Co.  v.  Brown,  158 
Ala.  630,  48  So.  48.  Ark.— St.  Louis, 
etc.,  R.  Co.  V.  Trigg,  63  Ark.  536,  40 
S.  W.  579.  la.— Drake  V.  Chicago,  R. 
T.  &  P.  Ry.  Co.,  70  Iowa  59,  29  N.  W. 
804.  Wis.— Stoltz  V.  Kretschmar,  24 
Wis.  283. 

73.  Cal.— Corey  v.  Struve,  170  Cal. 
170,  149  Pac.  48.  la.— Babley  v.  Vyse, 
48  Towa  481.  Neb. — Dryden  v.  Peru 
Bottom  Drain  Dist.,  99  Neb.  825,  158 
N.  W.  55. 

[a]  May  Intervene. — In  an  action 
against  a  third  party  by  a  tenant  for 
injuring  the  crops  in  which  the  land- 
lord has  an  interest  by  reason  of  the 
terms  of  the  lease,  the  landlord  may 
intervene  and  share  in  the  damages  re- 
covered in  accordance  with  his  inter- 
2st.  Dryden  v.  Peru  Bottom  Drain. 
Dist.,  99  Neb.   825,  158  N.  W.  55. 

f  b]  Where  the  landlord's  rent  is  lost 
or  diminished  by  the  wrongful  act  of 
a  third  person,  as  where  part  of  the 
?rop  from  which  the  rent  is  to  be  paid, 
is  destroyed  the  landlord  may  sue  to 
recover  his  loss.  Younggreen  v.  Shel- 
ton,  101  111.  App.  89;  Neal  v.  Ohio  R. 
R.  Co.,  47  W.  Va.  316,  34  S.  E.  914. 
See  also  Atlanta  &  B.  Air  Line  Ry.  v. 


Brown,  158  Ala.  607,  48  So.  73;  Niagara 
Oil  Co.  V.  Ogle,  177  Ind.  292,  98  N.  E. 
60,  Ann.  Cas.  1914  D,  67,  42  L.  R.  A. 
(N.  S.)  714,  if  no  objection  is  made 
for  not  joining  the  tenant.  But  see 
Ream  v.  Harnish,  45  Pa.  376,  and  cases 
in  preceding  notes. 

[c]  Where  the  statute  gives  the 
landlord  an  interest  in  the  crop  to  the 
extent  to  which  it  is  to  be  applied  in 
payment  of  rent  he  may  sue  alone  for 
his  share  destroyed  by  a  third  person. 
Sayers  v.  Missouri  Pac.  R.  Co.,  82  Kan. 
123,  107  Pac.  641,  27  L.  R.  A.  (N.  S.) 
J  68. 

74.  Dnlany  v.  Dickerson,  12  Ala. 
601 ;  Browning  v.  Crawford,  145  Kv. 
279,  140  S.  W.  530.  See  infra,  V, 
D,  4. 

75.  Dak. — Perry  v.  Beaupre,  6  Da- 
kota 49,  50  N.  W.  400,  trover.  Miss. 
Alexander  v.  Zeigler,  84  Miss.  560,  33 
So.  536,  replevin.  N.  C. — Lee  r.  Mel- 
ton, 91  S.  E.  697,  assumpsit.  Tenn. 
Enley  v.  Nowlin,  1  Baxt.  163,  trover. 

76.  As  to  actions  for  injuries  gener- 
ally see  the  title  "Injuries  to  Persons 
and  Property." 

77.  Ala.— Hart  r.  Coleman,  192  Ala. 
447,  68  So.  315.  Conn.— Miner  v.  Mc- 
Namara,  81  Conn.  690,  72  Atl.  138,  21 
L.  R.  A.  (N.  S.)  477.  D.  C— Howell  v. 
Schneider,  24  App.  Cas.  532.  Ga. 
Cohen  v.  Brunson,  14  Ga.  App.  170,  80 
S.  E.  679.  111.- Shields  v.  Dole  Co., 
186  111.  App.  250;  Lazarus  v.  Parmly, 
113  HI.  App.  624;  Fowler  Cycle  Wks. 
V.  Eraser,  110  111.  App.  126.  Kan. 
Moore  v.  Parker,  63  Kan.  52,  64  Pac 
975,  53  L.  R.  A.  778.  Ky.— Adonique 
r.  Carmen,  162  Ky.  154,  172  S.  W.  112; 
Holzhauer  v.  Sheeny,  127  Kv.  28,  104 
S.  W.  10.34;  Coke  v.  Gutkese,  80  Kv. 
598,  44  Am.  Rep.  499.  La.— Boutte  V. 
New  Orleans  Terminal  Co.,  139  La.  945, 
72    So.    513.      Mass. — Johnson   v.   Fain- 
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not  when  the  defects  are  apparent  or  equally  within    the    tenant's 
knowledge/^ 
2.     Failure  To  Repair.  —  a.    In  General.  ^^  —  The  tenant,  as  a  gen- 


stpin,  219  Mass.  537,  107  N.  E.  351; 
Shute  r.  Bills,  191  Mass.  433,  78  N.  E. 
96,  114  Am.  St.  Rep.  631,  7  L.  E.  A. 
(N.  S.)  965;  Minor  v.  Sharon,  112  Mass. 
477,  17  Am.  Eep.  122.  Mich.— May- 
wood  V.  Logan,  78  Mich.  135,  43  N.  W. 
1052,  18  Am.  St.  Rep.  431.  Minn. 
Ames  r.  Brandvold,  119  Minn.  521,  138 
N.  W.  786.  Mo.— Wilt  v.  Coughlin,  176 
Mo.  App.  275,  161  S.  W.  888;  Mead  v. 
Montrose,  173  Mo.  App.  722,  160  S. 
W.  11;  Meyers  v.  Russell,  124  Mo. 
App.  317,  101  S.  W.  606.  Neb.— Rank- 
in V.  Elizabeth  K.  Realty  Co.,  158  N. 
W.  378;  Davis  r.  Manning,  97  Neb. 
658,  150  N.  W.  1019;  Young  v.  Rohr- 
bough,  84  Neb.  448,  121  N.  W.  585. 
N.  Y. — Smith  v.  Donnelly,  45  Misc. 
447,  92  N.  Y.  Supp.  43.  Ohio.— Ed- 
wards V.  Eissler,  26  Ohio  Cir.  Ct.  428; 
Brudno  v.  Miller,  22  Ohio  Cir.  Ct.  (N. 
S.)  471.  R.  I.— Davis  v.  Smith,  26  R. 
r.  129,  58  Atl.  630,  106  Am.  St.  Rep. 
691,  66  L.  R.  A.  478.  S.  D.— Moodie 
Dry  Goods  Co.  f.  Gilruth,  35  S.  D.  567, 
153  N.  W.  383.  Tenn.— Wilcox  v.  Hines, 
100  Tenn.  538,  46  S.  W.  297,  66  Am. 
St.  Rep.  770,  41  L.  R.  A.  278.  Tex. 
Book  V.  Heath  (Tex.  Civ.  App.),  181  S. 
W.  491.  Va.— Smith  v.  Wolsiefer,  119 
Va.  247,  89  S.  E.  115.  Wash.— Mesher 
f;.  Osborne,  75  Wash.  439,  134  Pac.  1092, 
18  L.  R.  A.  (N.  S.)  917;  Howard  v. 
Washington  Water  Power  Co.,  75  Wash. 
255,  134  Pac.  927,  52  L.  R.  A.  (N.  S.) 
j78.  Wis.— Flood  v.  Pabst  Brew.  Co., 
158  Wis.  626,  149  N.  W.  489,  L.  R.  A. 
191 6  F,  1101;  Moroder  v.  Fox,  155  Wis. 
503,  143  N.  W.  1040,  L.  R.  A.  1917  B, 
238.  Can. — Snodgrass  v.  Newman,  10 
Quebec  Super.  433. 

78.  XJ.  S.— Schwalbach  v.  Shinkle,  97 
Fed.  483.  Ala.— Hart"  r.  Coleman,  192 
Ala.  447,  68  So.  315;  Charlie's  Transfer 
Co.  V.  Malone,  159  Ala.  325,  48  So.  705; 
Morgan  v.  Sheppard,  156  Ala.  403,  47 
So.  147.  Colo. — Spicer  v.  Machette,  59 
Colo.  214,  147  Pac.  657.  Conn.— Valin 
V.  Jewell,  88  Conn.  151,  90  Atl.  36,  L. 
R.  A.  1915  B,  324.  D.  C— Enquist  v. 
Didden,  41  App.  Cas.  179;  Keroes  v. 
Richards,  28  App.  Cas.  310;  Howell  r. 
Schneider,  24  App.  Cas.  532.  Ga. — Alex- 
ander V.  Rhodes,  104  Ga.  807,  30  S.  E. 
968.  111.— Borggard  v.  Gale,  205  111. 
511,   68   N.   E.   1063    {^affirming   107   HI. 
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App.  128);  Prickett  t.  Pardridge,  189 
111.  App.  307;  Sunasack  v.  Morey,  157 
111.  App.  278.  Ind.— Hamilton  i;.  Feary, 
8  Ind.  App.  615,  35  N.  E.  48,  52  Am. 
St.  Rep.  485.  Ky.— Dice's  Admr.  v. 
Zweigart's  Admr.,  161  Ky.  646,  171  S. 
W.  195;  King  r.  Cassell,  150  Ky.  537, 
150  S.  W.  682,  42  L.  R.  A.  (N.  S.)  774; 
Franklin  v.  Tracy,  117  Ky.  267,  77  S. 
W.  1113,  78  S.  W.  1112,  63  L.  R.  A. 
649.  Me.— Hill  v.  Day,  108  Me.  467, 
SI  Atl.  5S1,  Ann.  Cas.  1913  C,  971. 
Mass. — Mills  V.  Swanton,  222  Mass.  557, 
ill  N.  E.  384;  Hannaford  r.  Kinne,  199 
Mass.  63,  85  N.  E.  187;  Phelan  v.  Fitz- 
patrick,  188  Mass.  237,  74  N.  E.  326, 
108  Am.  St.  Rep.  469.  Mich.— Groes- 
beck  f.  Shelden,  185  Mich.  583,  152  N. 
W.  210;  Rhoades  v.  Seidel,  139  Mich. 
608,  102  N.  W.  1025.  Minn.— Daley  v. 
Towne,  127  Minn.  231,  149  N.  W.  368; 
Harpel  v.  Fall,  63  Minn.  520,  65  N. 
W.  913.  Mo.— Glenn  r.  Hill,  210  Mo. 
291,  109  S.  W.  27,  16  L.  R.  A.  (N.  S.) 
699;  Dailey  v.  Vogl,  187  Mo.  App.  261, 
173  S.  W.  707;  Collins  v.  Tootle  Estate, 
156  Mo.  App.  221,  137  S.  W.  273.  Neb. 
Carlon  r.  City  Sav.  Bank,  85  Neb.  659, 
124  N.  W.  91.  N.  H.— Clark  v.  Sharpe, 
76  N.  H.  446,  83  Atl.  1090,  41  L.  R.  A. 
fN.  S.)  47;  Towne  v.  Thompson,  68  N. 
H.  317,  44  Atl.  492,  46  L.  R.  A.  748. 
N.  J.— Land  v.  Fitzgerald,  68  N.  J.  L. 
28,  52  Atl.  229.  N.  Y.— Akerley  r. 
White,  58  Hun  362,  112  N.  Y.  Supp. 
149,  34  N.  Y.  St.  633;  Donner  v.  Ogil- 
vie,  49  Hun  229,  1  N.  Y.  Supp.  633,  17 
N,  Y.  St.  36;  Schwartz  v.  Mann,  155 
N.  Y.  Supp.  209.  Ohio.— Shinkle  v. 
Birnev,  3  Ohio  Cir.  Ct.  (N.  S.)  267.  Pa. 
Sheridan  v.  Krupp,  141  Pa.  564,  21  Atl. 
670;  Robinson  r.  Heverin,  50  Pa.  Super. 
546;  Wodock  v.  Robinson,  9  Pa.  Co.  Ct. 
503.  S.  C. — Kilpatrick  v.  Spartanburg, 
101  S.  C.  334,  85  S.  E.  775.  Tex.— Book 
f.  Heath  (Tex.  Civ.  App.),  181  S.  W. 
491 ;  American  Exch.  Nat.  Bank  f. 
Swope,  46  Tex.  Civ.  App.  64,  101  S.  W. 
872.  Wash.— Johnston  v.  Nichols,  83 
Wash.  394,  145  Pac.  417;  Baker  v. 
Moeller,  52  Wash.  605,  101  Pac.  231. 
Can. — Tennant  v.  Hall,  27  N.  Brunsw. 
499;  Cartier  v.  Durocher,  22  Quebec  Su- 
per. 255. 

79.    Breach   of   covenant   to  repair, 
see  infra,  IV,  E. 
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era]  rule,  has  no  action  against  his  landlord  for  injuries  resulting  from 
a  hreach  of  covenant  to  make  repairs,  the  decisions  generally  holding 
that  damages  for  such  injuries  were  not  within  the  contemplation  of 
the  parties,  or  that  the  tenant  should  have  made  the  repairs  and 
charged  them  to  the  landlord.®" 

b.  Part  of  Premises  Under  Landlord's  Control.  —  When  premises 
are  rented  severally  to  different  tenants,  but  one  part  is  used  by  all 
under  the  landlord's  control,  a  tenant  injured  by  defects  in  that 
part  may  maintain   an   action   for   damages  against   the   landlord.®^ 


80.  Ark. — Collins  v.  Karatopsky,  36 
Ark.  316.  Cal.— Gately  v.  Campbell,  124 
Cal.  520,  57  Pac.  567.  D.  C— Enquist 
V.  Bidden,  41  App.  Cas.  179.  111. 
Cromwell  v.  Allen,  151  111.  App.  404. 
Ind. — Hedekin  v.  Gillespie,  33  Ind. 
App.  650,  72  N.  E.  143;  Hamilton  v. 
Feary,  8  Ind.  App.  615,  35  N.  E.  48, 
52  Am.  St.  Eep.  485.  Ky.— Dice's  Admr. 
V.  Z\Teigart's  Admr.,  161  Ky.  646,  171 
S.  W.  195.  Mass.— Lane  v.  Raynes,  223 
Mass.  514,  112  N.  E.  152;  Consolidated 
Hand-Method  L.-Mach.  Co.  v.  Bradley, 
171  Mass.  127,  50  N.  E.  464,  68  Am 
St.  Rep.  409;  Tuttle  v.  Gilbert  Mfg. 
Co.,  145  Mass.  169,  13  N.  E.  465.  Mo. 
Ward  V.  Fagin,  101  Mo.  669,  14  S.  W. 
738,  20  Am.  St.  Rep.  650,  10  L.  R.  A. 
147;  McBride  v.  Gurney  (Mo.  App.), 
185  S.  W.  735;  Marcheek  v.  Klute,  133 
Mo.  App.  280,  113  S.  W.  654.  It.  Y. 
Mvers  v.  Burns,  35  N.  Y.  269;  Marston 
v.'Frisbie,  168  App.  Div.  666,  154  N. 
Y.  Supp.  367;  Nagle  v.  Davies,  60  Misc. 
479,  113  N.  Y.  Supp.  834.  Ohio.— Rob- 
erts V.  Fulton,  24  Ohio  Cir.  Ct.  (N.  S.) 
233.  Pa.— Weidner  v.  Roeper,  25  Pa. 
Dist.  876.  Can. — Brown  v.  Toronto  G. 
Hospital,  23   Ont.  599. 

Contra. — Keegan  v.  Heileman  Brew. 
Co.,  129  Minu.  496,  152  N.  W.  877,  L. 
R.  A.  1916  F,  1149. 

81.  Conn. — Gaucso  v.  Levy,  89  Conn, 
169,  93  Atl.  136;  Koskoff  v.  Goldman, 
86  Conn.  415,  85  Atl.  588;  Gallagher  v. 
Button,  73  Conn.  172,  46  Atl.  819. 
Del.— Hysore  v.  Quigley,  9  Houst.  348, 
32  Atl.  960.  D.  C— Iowa  Apt.  House 
V.  Herschel,  30  App.  Cas.  457,  Ann.  Cas. 
1912  C,  206.  Qa.— Marshall  r.  Cohen, 
44  Ga.  489,  9  Am.  Rep.  170.  111.— Muel- 
ler V.  Phelps,  252  111.  630,  97  N.  E. 
228;  Payne  v.  Irvin,  144  111.  482,  33 
N.  E.  756;  Bayofski  v.  Rosenberg,  194 
111.  App.  609.  Ind. — Indianapolis  Abat- 
toir Co.  V.  Temperly,  159  Ind.  651,  64 
N.  E.  906,  95  Am.  St.  Rep.  330.  But 
see  Purcell  v.  English,  86  Ind.  34,  44 
Am.  Rep.  255.     la.— Chamblitt  v.  Per- 


cival-Porter  Co.,  158  N.  W.  541;  Morse 
V.  Houghton,  158  Iowa  279,  136  N.  W. 
675.  Kan. — Hinthorn  v.  Benfer,  90 
Kan.  731,  136  Pac.  247,  L.  R.  A.  1915  B, 
98.  Ky. — Mullins  v.  Nordlow,  170  Ky. 
169,  185  S.  W.  825;  Hess  v.  Hinkson 's 
Admr.,  29  Ky.  L.  Rep.  762,  96  S.  W. 
436;.  Mill's  Admr.  v.  Cavanaugh,  29 
Ky.  L.  Rep.  685,  94  S.  W.  651.  Me. 
Toole  V.  Beckett,  67  Me.  544,  24  Am. 
Rep.  54.  Mass. — Stagnaro  v.  Fitzger- 
ald, 224  Mass.  265,  112  N.  E.  944; 
Coman  v.  Alles,  198  Mass.  99,  83  N.  E. 
1097,  14  L.  R.  A.  (N.  S.)  950;  Coupe 
r.  Piatt,  172  Mass.  458,  52  N.  E.  526, 
70  Am.  St.  Rep.  293;  Poor  v.  Sears,  154 
Mass.  539,  28  N.  E.  1046,  26  Am.  St. 
Rep.  272;  Looney  v.  McLean,  129  Mass. 
33,  37  Am.  Rep.  295,  a  leading  case. 
Mich. — Butler  r.  Watson,  159  N.  W. 
507.  Minn.— McNab  v.  WalLin,  133 
Minn.  370,  158  N.  W.  623;  Farley  v. 
Byers,  106  Minn.  260,  118  N.  W,  1023. 
Mo. — Wilson  V.  Jones  (Mo.  App.),  182 
S.  W.  756;  Horn  Trunk  Co.  v.  Delano, 
162  Mo.  App.  402,  142  S.  W.  770;  Lang 
r.  Hill,  157  Mo.  App.  685,  138  S.  W. 
698.  N.  J.— Perry  v.  Levy,  87  N.  J.  L. 
670,  94  Atl.  569;  Dreeves  v.  Schoenberg, 
82  N.  J.  L.  335,  82  Atl.  530;  De  Mateo 
V.  Perano,  80  N.  J.  L.  437,  78  Atl.  162. 
N.  Y.— Peil  V.  Reinhart,  127  N.  Y.  381, 
27  N.  E.  1077,  12  L.  R.  A.  843;  Levine 
V.  Baldwin,  87  App.  Div.  150,  84  N. 
Y.  Supp.  92;  Radt  r.  Hirsh,  160  N.  Y. 
Supp.  868.  N,  D.— Kneeland  v.  Beare, 
11  N.  D.  233,  91  N.  W.  56.  Ohio.— Ed- 
wards V.  Rissler,  5  Ohio  Cir.  Ct.  (N. 
S.)  44.  S.  D.— Moodie  Dry  Gds.  Co. 
r.  Gilruth,  35  S.  D.  567,  153  N.  W. 
383.  Va.— Adams  Grain  &  P.  Co.  v. 
Chesapeake  &  O.  R.  Co.,  118  Va.  500, 
SS  S.  E.  171;  Keeoughtan  Lodge,  etc. 
r.  Steiner,  106  Va.  589,  56  S.  E.  569. 
Wash.— La  Vette  v.  Hardman  Estate, 
77  Wash.  320,  137  Pac.  454.  W.  Va. 
Hill  r.  Norton,  74  W.  Va.  428,  82  S. 
E.  363.  Wis.- Inglehardt  v.  Mueller, 
156  Wis.  609,  146  N.  W.  808,  reversing, 
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3.  Negligence  in  Making  Repairs.  —  a.  By  Landlord.  —  But 
when  the  landlord  undertakes  to  make  repairs,  the  tenant  may  recover 
for  injuries  resulting  from  the  landlord's,  or  his  servant's,  negli- 
gpnce,^^  and  this  is  so  whether  the  repairs  are  being  made  in  accord- 
ance with  a  covenant  to  repair  or  gratuitously.^' 

b.  By  Independent  Contractor.  —  When  repairs  or  changes  in  the 
premises  are  made  with  the  consent  of  the  tenant,  the  work  being  done 
by  an  independent  contractor,  the  tenant  cannot  maintain  an  action 
for  damages  against  the  landlord  for  injuries  caused  by  the  negli- 
gence of  the  independent  contractor;^*  but  when  a  landlord  owes  to 


without  referring  to,  Cole  v.  McKey, 
f)G  Wis.  500,  29  N.  W.  279,  57  Am.  Eep. 
293.  Can.— Mcintosh  v.  Wilson,  23 
Man.  653. 

82.  Ala. — Morgan  v.  Sheppard,  156 
Ala.  403,  47  So.  147.  Ark,— Sparks  v. 
Murray,  120  Ark.  17,  178  S.  W.  909. 
Conn.— Koskoff  v.  Goldman,  86  Conn. 
41.5,  85  Atl.  588.  Ga.— Eoach  v.  Trot- 
tie,  50  Ga.  251;  Dempsey  v.  Hertzfield, 
30  Ga.  866.  111. — Glickauf  v.  Maurer, 
75  111.  289,  20  Am.  Eep.  238;  Mitchell 
r.  Plaut,  31  111.  App.  148.  Ind.— Bar- 
man r.  Spencer,  49  N.  E.  9;  Aldag  v. 
Ott,  28  Ind.  App.  542,  63  N.  E.  480. 
La, — Smith  v.  Female  Or.  Asy.,  1  La. 
547.  Md. — Evans  v.  Murphy,  87  Md. 
498,  40  Atl.  109.  Mass.— Shute  v.  Bills, 
191  Mass.  433,  78  N.  E.  96,  114  Am. 
St.  Eep.  631,  7  L.  E.  A.  (N.  S.)  965; 
Galvin  V.  Beals,  187  Mass.  250,  72  N. 
E.  969;  Eobbins  v.  Atkins,  168  Mass. 
45,  46  N.  E.  425.  Minn. — Ames  v. 
Brandvold,  119  Minn.  521,  138  N.  W. 
786;  Good  V.  Von  Hemert,  114  Minn. 
893,  131  N.  W.  466.  Mo.— Collins  v. 
Fillingham,  129  Mo.  App.  340,  108  S. 
W.  616.  Neb. — Eankin  v.  Elizabeth  K. 
Eealty  Co.,  158  N.  W.  378;  Carlon  v. 
City  Sav.  Bank,  82  Neb.  582,  118  N. 
W.  334.  N.  Y.— Willard  v.  Bunting, 
34  N.  T.  153;  Stamm  v.  Purroy,  170 
App.  Div.  584,  156  N.  Y.  Supp.  415; 
Dicker  v.  Eoossin,  136  N.  Y.  Supp.  50. 
Ohio. — H'onnemeyer  i'.  Fischer,  27  Ohio 
Cir.  Ct.  8.  Tenn.— Wilcox  v.  Hines,  100 
Tenn.  538,  46  S.  W.  297,  66  Am.  St. 
Eep.  770,  41  L.  E.  A.  278.  Tex.— Ora 
V.  Eutland  (Tex.  Civ.  App.),  172  S.  W. 
993.  W.  Va. — Charlow  v.  Blankenship, 
92  S.  E.  318.  Eng.— Leslie  v.  Pounds, 
4  Taunt.  649,  128  Eug.  Eeprint  485. 
Can. — Gagne  v.  Vallee,  13  Quebec  Su- 
tper.  112;  Malcolm  v.  McNichol,  16 
Manitoba  411. 

[a]  Action  is  ex  delicto,  not  on  the 
contract.  Petroski  v.  Mulvanity  (N. 
H.),   99  Atl.   88. 
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83.  Ark.— Sparks  v.  Murray,  120 
Ark.  17,  178  S.  W.  909.  Gal.- Callahan 
r.  Loughran,  102  Cal.  476,  36  Pac.  835. 
Del. — Fulmele  v.  Forrest,  4  Boyce  155, 
86  Atl.  733.  111.— Glickauf  v.  Mauer,  75 
111.  289,  20  Am.  Eep.  238;  Miller  v. 
Sprevne,  189  111.  App.  384.  Kan. 
Mann  v.  Fuller,  63  Kan.  664,  66  Pac. 
627.  Ky. — Michael  v.  Billings  Printing 
Co.,  150  Ky.  253,  150  S.  W.  77.  Me, 
Gregor  v.  Cady,  82  Me.  131,  19  Atl.  108, 
17  Am.  St.  Eep.  466.  Mass. — Thomas 
t:  Lane,  221  Mass.  447,  109  N.  E.  363, 
L.  E.  A.  1916  F,  1077;  Buldra  v.  Henin, 
212  Mass.  275,  98  N.  E.  863;  Gill  v 
Middleton,  105  Mass.  477,  7  Am.  Eep 
548.  Mo. — Finer  v.  Nichols,  158  Mo 
App.  539,  138  S.  W.  889;  Little  v.  Mc 
Adaras,  38  Mo.  App.  187.  Neb. — Car 
Ion  V.  City  Sav.  Bank,  85  Neb.  659,  124 
N.  W.  91.  N.  J. — Broame  v.  New  Jer 
sey  C.  Camp  Meeting  Assn.,  83  N.  J 
L.'621,  83  Atl.  901;  La  Brasca  v.  Hinch 
man,  81  N.  J.  L.  367,  79  Atl.  885.  N.  Y, 
Sehatzky  v.  Harber,  164  N.  Y.  Supp 
610;  Flam  v.  Greenberg,  158  N.  Y.  Supp 
670;  Salvetta  v.  Farley,  123  N.  Y.  Supp 
230.  Okla.— Horton  v.  Early,  39  Okla 
99,  134  Pac.  436,  Ann.  Cas.  1915  D,  825 
47  L.  E.  A.  (N.  S.)  314.  Pa.— Tamo 
gurski  V.  Ezepski,  252  Pa.  507,  97  Atl 
697;  Eehder  v.  Miller,  35  Pa.  Super 
344.  Tex. — Dalkowitz  Bros.  v.  Schreinei 
(Tex.  Civ.  App.),  110  S.  W.  564;  Lynch 
V.  Ortlieb  (Tex.  Civ.  App.),  28  S.  W. 
1017.  Wis. — Wertheimer  v.  Saunders,  95 
Wis.  573,  70  N.  W.  824,  37  L.  E.  A. 
146.  Eng. — Leslie  v.  Pounds,  4  Taunt, 
649,  128  Eng.  Eeprint  485. 

84.  Conn. — Lawrence  v.  Shipmen,  39 
Conn.  586.  Fla. — Mumby  v.  Bowden,  25 
Fla.  454,  6  So.  453.  111.— Jefferson  v. 
Jameson  &  Morse  Co.,  165  El.  138,  46 
N.  E.  272,  reversing  60  111.  App.  587. 
la. — Chamblitt  v.  Percival-Porter  Co., 
158  N.  W.  541.  Ky.— Eblin  v.  Miller 'a 
Exrs.,  78  Ky.  371.  Mo.— Noggle  Whole- 
sale  Co.   V.   Sellers   &   M.   Eoofing  Co. 
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his  tenant  an  absolute  duty  to  repair,  he  cannot  acquit  himself  of 
liability  by  delegating  that  duty  to  an  independent  contractor.^' 
H.  Action  by  Third  Pajrty.  —  When  any  defect  in  the  premises 
exists  which  gives  the  tenant  a  right  of  action  against  the  landlord 
for  injuries  caused  thereby,  an  action  for  damages  against  the  land- 
lord will  lie  in  favor  of  an  injured  guest  or  servant,®^  but  not,  as  a 
general  rule,  in  favor  of  a  sub-tenant  on  the  lessee 's  contract,^''  though 
in  some  jurisdictions  the  sub-tenant  may  sue  on  the  lessee's  contract 
to  avoid  circuity.®*  "When  the  landlord  owes  a  duty  to  the  public  to 
keep  the  premises  in  a  safe  condition,  an  action  ex  delicto  for  damages 
caused  by  a  breach  of  that  duty  will  lie  in  favor  of  a  third  party. **^ 


(Mo.  App.),  183  S.  W.  659.  N.  Y. 
Fitzgerald  v.  Timoney,  13  Misc.  327,  34 
N.  Y.  Supp.  460,  68  N.  Y.  St.  364; 
Mahon  v.  Burns,  9  Misc.  223,  29  N.  Y. 
8upp.  682,  60  N.  Y.  St.  840.  Pa.— Haldy 
v.  Deichler,  16  Pa.  Dist.  711;  Meany 
r.  Abbott,  6  Phila.  256.  Tex.— Lasker 
R.  E.  Assn.  V.  Hatcher  (Tex.  Civ.  App.), 
2S  S.  W.  404.  Eng.— Blake  v.  Woolf, 
2  Q.  B.  Div.   (1898)   426. 

85.  la. — Chamblitt  v.  Percival-Por- 
ter  Co.,  158  N.  W.  541.  Mass.— Curtis 
r.  Kiley,  153  Mass.  123,  26  N.  E.  421. 
Mich. — Bliekley  v.  Luce's  Est.,  148 
Mich.  233,  111  N.  W.  752;  Peerless 
Mfg.  Co.  V.  Bagley,  126  Mich.  225,  85 
N.  W.  568,  86  Am.  St.  Rep.  537,  53 
L.  R.  A.  285.  Neb. — Doyle  v.  Franek, 
82  Neb.  606,  118  N.  W.  468.  N.  Y. 
Hyman  v.  Barrett,  170  App.  Div.  205, 
]56  N.  Y.  Supp.  10;  Rosenberg  v. 
Zeitchik,  101  N.  Y.  Supp.  591.  Ohio. 
Dorse  v.  Fisher,  10  Ohio  Dec. 
(Reprint)  163,  19  Cine.  L.  Bui.  106. 
Wis,— Wilber  v.  Follansbee,  97  Wis. 
577,  72  N.  W.  741,  73  N.  W.  559;  Wert- 
heimer  v.  Saunders,  95  Wis.  573,  70 
N.  W.  824,  37  L.  R.  A.  146. 

86.  U.  S.— Crane  Elev.  Co.  v.  Lip- 
;  pert,  63  Fed.  942,  11  C.  C.  A.  521; 
]  Frank  r.  Suthon,  159  Fed.  174;   Moore 

V.  Steljes,  69  Fed.  518.  Cal. — Davis  v. 
Pacific  Power  Co.,  107  Cal.  563,  40  Pac. 
950,  48  Am.  St.  Rep.  156;  White  v. 
Spreckels,  10  Cal.  App.  287,  101  Pac. 
920.  lU.— Fisher  v.  Jansen,  128  111. 
549,  21  N.  E.  598;  Springer  v.  Ford,  88 
111.  App.  529.  la. — Burner  v.  Higman 
&  Skinner  Co.,  127  Iowa  580,  103  N.  W. 
802.  Kan.— Copley  v.  Balle,  9  Kan. 
App.  465,  60  Pac.  656.  La. — Leithman 
r.  Vaught,  115  La.  249,  38  So.  982. 
Mass.— Mills  V.  Swanton, '  222  Mass. 
557,  111  N.  E.  384;  Ward  v.  Blouin,  210 
Mass.  140,  96  N.  E.  61;  Poor  v.  Sears, 
154  Mass.  539,  28  N.  E.  1046,  26  Am. 
St.  Rep.  272.    Minn.— Keegan  v.  Heile- 
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man  Brew.  Co.,  129  Minn.  496,  152  N. 
W.  877,  L.  R.  A.  1916  F,  1149;  Widing 
V.  Penn  Mut.  L.  Ins.  Co.,  95  Minn.  279, 
104  N.  W.  239,  111  Am.  St.  Rep.  471. 
Mo. — Grant  r.  Tomlinson,  138  Mo.  App. 
222,  110  S.  W.  1079.  Neb.— Young  v. 
Rohrbough,  84  Neb.  448,  121  N.  W.  585. 
N.  H.— Dustin  v.  Curtis,  74  N.  H.  266, 
67  Atl.  220,  11  L.  R.  A.  (N.  S.)  504. 
N.  Y.— Sciolaro  v.  Asch,  198  N.  Y.  77, 
91  N.  E.  263,  32  L.  R.  A.  (N.  S.)  945; 
Hicks  f.  Smith,  158  App.  Div.  299,  143 
N.  Y.  Supp.  136;  Henkel  v.  Murr,  31 
Hun  28.  Ohio. — Defiance  Water  Co.  v. 
dinger,  54  Ohio  St.  532,  44  N.  E.  238, 
32  L.  R.  A.  736;  Burns  v.  Solomon,  4 
Ohio  Dec.  232,  3  Ohio  N.  P.  185.  Pa. 
Godley  v.  Hagerty,  20  Pa.  387,  59  Am. 
Dee.  731.  Tenn. — Merchants'  Cotton 
Press  &  S.  Co.  v.  Miller,  135  Tenn.  187, 
186  S.  W.  87,  L.  R.  A.  1916  F,  1137. 
Wis.— Flood  V.  Pabst  Brew.  Co.,  158 
Wis.  626,  149  N.  W.  489,  L.  R.  A. 
1916  F,  1101;  Anderson  v.  Hayes,  101 
Wis.  538,  77  N.  W.  891,  70  Am.  St. 
Rep.  930. 

87.  Mich.— Brady  v.  Klein,  133 
Mich.  422,  95  N.  W.  557,  103  Am.  St. 
Rep.  455,  62  L.  R.  A.  909.  Mo.— Quay 
1-.  Lucas,  25  Mo.  App.  4.  N.  Y. — Stelz 
V.  Van  Dusen,  93  App.  Div.  358,  87  N. 
Y.  Supp.  716.  Ohio. — Burdiek  v. 
Cheadle,  26  Ohio  St.  393,  20  Am.  Rep. 
767;  Mouliet  v.  Anderson,  13  Ohio  Cir. 
Ct.  (N.  S.)  404;  Roberts  v.  Fulton,  24 
Ohio  Cir.  Ct.  (N.  S.)  233.  Eng.— Rob- 
bins  r.  Jones,  15  C.  B.  (N.  S.)  221,  143 
Eng.  Reprint  768.  Can. — Marshall  v. 
Toronto  Ind.  Ex.  Assn.,  1  Ont.  L.  Rep. 
319. 

88.  Gridley  v.  Bloomington,  68  111. 
47;  Schwandt  v.  Metzger  Linseed  Oil 
Co.,  93  111.  App.  365;  Flood  v.  Pabs> 
Brew.  Co.,  158  Wis.  626,  149  N.  W.  489, 
L.   R.  A.   1916 F,   1101. 

89.  Missel  v.  Lennox,  156  Fed.  347, 
84  C.  C.  A.  243;  Frank  v.  Suthon,  159 
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Likewise,  when  a  similar  duty  devolves  upon  the  tenant,  by  reason 
of  a  general  invitation  to  the  public  to  enter  upon  the  premises,  an 
action  for  damages  may  be  maintained  by  a  third  party  against  the 
tenant  for  injuries  resulting  from  his  negligent  performance  of  that 
duty.«° 


Fed.  174.  Ark.— Baker  v.  Allen,  66 
Ark.  271,  50  S.  W.  511,  74  Am.  St.  Kep. 
93.  Cal.— Rider  v.  Clark,  132  Cal.  382, 
64  Pac.  564;  Kalis  v.  Shattuck,  69  Cal. 
593,  11  Pac.  346,  58  Am.  Rep.  568. 
Colo. — Campbell  f.  Louisville  Coal  Min. 
Co.,  39  Colo.  379,  89  Pac.  767,  10  L. 
R.  A.  (N.  S.)  822.  Ga.— Peterson  v. 
Stalvey,  10  Ga.  App.  649,  73  S.  E.  591. 
Idaho. — Lewiston  v.  Isaman,  19  Idaho 
653,  115  Pac.  494.  111.— West  Chicago 
Masonic  Assn.  v.  Cohn,  192  111.  210,  61 
N.  E.  439,  85  Am.  St.  Rep.  327,  55  L. 
R.  A.  235.  Ind. — Dammeyer  v.  Vorhis 
(Ind.  App.),  113  N.  E.  764;  Indianap- 
olis, etc.  R.  Co.  f.  Sample,  58  Ind. 
App.  461,  108  N.  E.  400.  Kan.— Bailey 
V.  Kelly,  93  Kan.  723,  145  Pac.  556. 
Ky.— Wells  r.  Kentucky  Dist.  &  W. 
Co.,  144  Ky.  438,  138  S.  W.  278.  La. 
McCain  v.  Majestic  Bldg.  Co.,  120  La. 
306,  45  So.  258.  Me.— Manning  v. 
Sherman,  110  Me.  332,  86  Atl.  245, 
Ann.  Cas.  1914D,  89,  46  L.  R.  A.  (N. 
S.)  126.  Md.— Smith  v.  State,  92  Md. 
518,  48  Atl.  92,  51  L.  R.  A.  772.  Mass. 
Suter  V.  Jordan  Marsh  Co.,  113  N.  E. 
580;  Morong  v.  Spoflford,  218  Mass.  50, 
105  N.  E.  454,  L.  R.  A.  1915  B,  387; 
Maloney  v.  Hayes,  206  Mass.  1,  91  N. 
E.  911,' 28  L.  R.  A.  (N.  S.)  200;  Hart 
1-.  Cole,  156  Mass.  475,  31  N.  E.  644,  16 
L.  R.  A.  557;  Mellen  v.  Morrill,  126 
Mass.  545,  30  Am.  Rep.  695.  Mich, 
Pikori  V.  Fellowcraft  Club,  189  Mich. 
235,  155  N.  W.  495;  Maclam  v.  Hallam, 
165  Mich.  686,  131  N.  W.  81;  Brady  v. 
Klein,  133  Mich.  422,  95  N.  W.  557, 
103  Am.  St.  Rep.  455,  62  L.  R.  A.  909. 
Mo. — Bender  v.  Weber,  250  Mo.  551, 
157  S.  W.  570,  46  L.  R.  A.  (N.  S.)  121; 
Fehlhauer  ;;.  St.  Louis,  178  Mo.  635,  77 
S.  W.  843.  N.  J.— Connors  r.  Newton, 
77  N.  J.  L.  125,  71  Atl.  36;  Clvne  r. 
Holmes,  61  N.  J.  L.  358,  39  Atl.  767. 
N.  Y. — Junkermann  v.  Tilyou  Realty 
Co.,  213  N.  Y.  404,  108  N."  E.  190,  L. 
R.  A.  1915  F,  700;  Reynolds  r.  Van 
Beuren,  155  N.  Y.  120,  49  N.  E.  768. 
42  L.  R.  A.  129;  Edwards  r.  New  York 
&  H.  R.  Co.,  98  N.  Y.  245,  50  Am. 
Rep.  659;  Cole  v.  Rome  Sav.  Bk.,  96 
Misc.  188,  161  N.  Y.  Supp.  15.  N.  C. 
Knight    t.   Foster,    163    N.    C.    329,    79 
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S.  E.  614,  50  L.  R.  A.  (N.  S.)  286. 
Ohio. — Langabaugh  v.  Anderson,  68 
Ohio  St.  131,  67  N.  E.  286,  62  L.  R. 
A.  948;  Shindelbeck  v.  Moon,  32  Ohio 
St.  264,  30  Am.  Rep.  584;  Roberts  v. 
Fulton,  24  Ohio  Cir.  Ct.  (N.  S.)  233. 
Pa. — Chroust  r.  Acme  Bldg.  &  L.  Assn., 
214  Pa.  179,  63  Atl.  595;  Duffin  v.  Daw- 
son, 211  Pa.  593,  61  Atl.  76;  Bears  v. 
Ambler,  9  Pa.  193.  R.  I.— Adams  v. 
Fletcher,  17  R.  I.  137,  20  Atl.  263,  33 
Am.  St.  Rep.  859.  S.  C— Corley  »;. 
Mission  Soc,  97  S.  C.  460,  81  S.  E. 
146.  Tex. — Texas  Loan  Agcy.  v.  Flem- 
ing, 92  Tex.  458,  49  S.  W.  1039,  44  L. 
R.  A.  279,  reversing  18  Tex.  Civ.  App. 
668,  46  S.  W.  63.  Va.— Smith  v.  Wol- 
siefer,  119  Va.  247,  89  S.  E.  115.  Wash. 
Spoar  V.  Spokane  Turn-Verein,  64 
Wash.  208,  116  Pac.  627;  Ward  v. 
Hinkleman,  37  Wash.  375,  79  Pac.  956. 
Eng. — Nelson  i'.  Liverpool  Brew.  Co., 
2  C.  P.  D.  311.  Can.— Jones  v.  Mor- 
ton Co.,  14  Out.  L.  R.  402. 

90.  Ala. — Lewy  Art  Co.  k.  Agricola, 
169  Ala.  60,  53  So.  145.  Cal.— Shell- 
man  V.  Hershey,  31  Cal.  App.  654,  161 
Pac.  132.  Fla. — King  v.  Cooney-Eck- 
stein  Co.,  66  Fla.  246,  63  So.  659,  Ann. 
Cas.  1916  C,  163,  69  Fla.  246,  67  So. 
918.  111.— Peoria  v.  Simpson,  110  111. 
294,  51  Am.  Rep.  683;  Thomas  v.  Van- 
nucei,  185  111.  App.  414.  la. — Burner  v. 
Higman  &  Skinner  Co.,  127  Iowa  580, 
103  N.  W.  802.  Kan.— De  Tarr  v.  F. 
Heim  Brew.  Co.,  62  Kan.  188,  61  Pac. 
689.  Ky.— Mitchell  r.  Brady,  124  Ky. 
411,  99  S.  W.  266,  124  Am.  St.  Rep. 
408,  13  L.  R.  A.  (N.  S.)  751.  La. 
Weymouth  v.  New  Orleans,  40  La.  Ann. 
344^  4  So.  218.  Me.— Abbott  v.  Jack- 
son, 84  Me.  449,  24  Atl.  900.  Md. 
Hussey  v.  Ryan,  64  Md.  426,  2  Atl. 
729,  54  Am.  Rep.  772.  Mass.— Wright 
/•  Perry,  188  Mass.  268,  74  N.  E.  328; 
Wixon  V.  Bruce,  187  Mass.  232,  72  N 
E.  978,  68  L.  R.  A.  248;  Boston  i'. 
Worthington,  10  Gray  496,  71  Am.  Dec. 
678.  Minn. — Minneapolis  Mill  Co.  v. 
Wheeler,  31  Minn.  121,  16  N.  W.  698. 
Mo. — Buesching  v.  St.  Louis  Gaslight 
Co.,  73  Mo.  219,  39  Am.  Rep.  503; 
Meade  ?-.  Montrose,  173  Mo.  App.  722, 
160  S.  W.  11 J  Mayer  v.  Sehrumpf,  111 
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IV.     ACTIONS    RESPECTING    POSSESSION    AND    USE    OP 
PREMISES.^'  —  A.     Withholding     Possession.  —  1.     In      General. 

When  a  lessee  is  entitled  to  the  possession  of  certain  premises,  by  virtue 
of  an  agreement  with  the  lessor,  but  the  lessor  fails  to  deliver  pos- 
session to  him,  he  may  maintain  an  action  of  ejectment  against  the 
lessor  or  any  one  in  possession.'^  However,  if  the  failure  to  deliver 
possession  is  due  to  the  fault  of  the  lessor,  the  lessee  may,  instead  of 
bringing  ejectment,  sue  him  for  damages  for  breach  of  contract.®^ 
?,.  Against  Former  Tenant  in  Possession.  —  When  a  former  tenant 
holds  over,  refusing  to  deliver  possession  to  the  lessor  or  new  lessee, 
the  latter  may  bring  ejectment  against  the  former  tenant,®*  or  forcible 
entry  and  detainer,'*^  but  statutory  dispossessory  proceedings  are  not 


Mo.  App.  54,  85  S.  W.  915.  N.  J.— Dur- 
ant  V.  Palmer,  29  N.  J.  L.  544.  N.  Y. 
Timlin  v.  Standard  Oil  Co.,  126  N.  Y. 
514,  27  N.  E.  786,  22  Am.  St.  Kep. 
845;  Kane  v.  Williams,  140  App.  Div. 
857,  125  N.  Y.  Supp.  641;  Hartman  v. 
Lowenstein,  90  Misc.  686,  154  N.  Y. 
Supp.  205.  Ohio. — Shindelbeck  v.  Moon, 
32  Ohio  St.  264,  30  Am.  Rep.  584;  Rob- 
erts V.  Fulton,  24  Ohio  Cir.  Ct.  (N.  S.) 
233.  Pa.— Duffin  v.  Dawson,  211  Pa. 
593,  61  Atl.  76;  Bears  v.  Ambler,  9  Pa. 
193.  R.  I.— Keeler  r.  Lederer  Rlty.  Co., 
26  R.  I.  524,  59  Atl.  855;  Joyce  v.  Mar- 
tin, 15  R.  I.  558,  10  Atl. '620.  Tex. 
O'Connor  v.  Andrews,  81  Tex.  28,  16 
S.  W.  628;  O'Connor  r.  Curtis  (Tex. 
Civ.  App.),  18  S.  W.  953.  Va.— Smith 
f.  Wolsiefer,  119  Va.  247,  89  S.  E.  115. 
Wis.— Smith  r.  Lederer,  157  Wis.  479, 
146  N.  W.  888.  Eng.— Chapman  v. 
Rothwell,  96   E.   C.  L.   168. 

[a]  Hidden  Defects. — When  a  de- 
fective condition  exists  which  inspec- 
tion fails  to  reveal  the  tenant  has  been 
held  not  liable  for  injuries  resulting 
therefrom.  Eckman  v.  Atlantic  Lodge, 
No.  276,  B.  P.  O.  E.,  68  N.  J.  L.  10,  52 
Atl.    293. 

91.  As  to  forcible  entry  and  de- 
tainer, see  the  title  "Forcible  Entry 
and  Detainer." 

As  to  possessory  action  by  landlord, 
see  infra,  VT. 

92.  Ariz. — Merrill  v.  Gordon,  15 
Ariz.  321,  140  Pac.  496.  Haw.— Scott 
r.  Pilipo,  22  Hawaii  412.  111.— Berring- 
ton  V.  Casey,  78  111.  317;  Gazzolo  v. 
Chambers,  73  111.  75.  Mich. — Chylowski 
V  Steinberg,  160  N.  W.  421.  '  N.  Y. 
Gardner  v.  Keteltas,  3  Hill  330,  38  Am. 
Dec.  637;  Mechanics'  &  Traders'  Fire 
Ins.  Co.  V.  Scott,  2  Hilt.  550;  Olen- 
dorf  V.  Cook,  1  Lans.  37. 

As  to  ejectment  generally,  see  the 
title  "Ejectment." 


[a]  Forcible  entry  and  detainer 
cannot  be  maintained  against  a  land- 
lord bj^  a  tenant  who  has  never  held 
possession.  Long  v.  Noe,  49  Mo.  App. 
19.  As  to  the  action  of  forcible  en- 
try and  detainer  in  general  see  8 
Standard  Proc.  1088. 

93.  Oal.— Rice  v.  Whitmore,  74  Cal. 
619,  16  Pac.  501,  5  Am.  St.  Rep.  479. 
Conn.— Bernhard  v.  Curtis,  75  Conn. 
476,  54  Atl.  213.  lU.— Chan  v.  Lanski, 
189  111.  App.  338;  Schulein  v.  Tully,  183 
111.  App.  275.  Ind.— Clark  v.  Butt,  26 
Ind.  236;  Spencer  r.  Burton,  5  Blackf. 
57;  Cleveland,  etc.  R.  Co.  v.  Joyce,  54 
Ind.  App.  658,  103  N.  E.  354.  Mich. 
Chylowski  v.  Steinberg,  160  N.  W.  421; 
Murdock  v.  Roe,  186  Mich.  233,  152  N. 
W.  969.  Mo.— Kreitz  v.  Egelhoff,  231 
Mo.  694,  132  S.  W.  1124;  Hughes  v. 
Hood,  50  Mo.  350;  Jackson  v.  Eddy,  12 
Mo.  209;  Shoemaker  v.  Crawford,  82 
Mo.  App.  487.  N.  J.— Albey  v.  Wein- 
gart,  71  N.  J.  L.  92,  58  Atl.  87; 
Drischman  v.  McManemin,  68  N.  J.  L. 
337,  53  Atl.  548.  N.  Y.— Trull  v.  Gran- 
ger, 8  N.  Y.  115;  Driggs  v.  Dwight,  17 
Wend.  71,  31  Am.  Dec.  283;  Schwartz 
I.  Minsker  Realty  Co.,  166  App.  Div. 
681,  152  N.  Y.  Supp.  70.  Pa.— Davis  v. 
Hartel,  56  Pa.  Super.  557.  Tex. — Mur- 
phy V.  Service,  2  Wills.  Civ.  Cas.  §746. 

94.  ni.— Berrington  v.  Casey,  78  111, 
317;  Gazzolo  v.  Chambers,  73  HI.  75; 
Muller  V.  Bernstein,  183  111.  App.  154. 
Ind. — Boyce  v.  Graham,  91  Ind.  420. 
N.  Y.— Gardner  v.  Keteltas,  3  Hill  330, 
38  Am.  Dec.  637;  Mechanics'  &  Traders' 
Fire  Ins.  Co.  v.  Scott,  2  Hilt.  550; 
Simon  v.  Hermann,  129  N.  Y.  Supp. 
1014. 

95.  U.  S.— Hardy  v.  Ketchum,  67 
Fed.  282,  14  C.  C.  A.  398.  lU.— Ball  v 
Chadwick,  46  111.  28;  Webb  r.  Heyman, 
40  111.  App.  335.  Mass.— Marster  v. 
Cling,    163    Mass.   477,    40    N.    E.    763; 
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available    to    him    in    such    a    contingency,    as    elsewhere    shoMTi.^' 

B.  Actions  for  Breach  of  Covenant  of  Quiet  Enjoyment, 
For  a  breach  of  the  covenant  of  quiet  enjoyment  the  lessee  has  an 
action  on  the  contract  for  damages  against  the  lessor,'^  the  common- 
law  action,  according  to  whether  or  not  the  contract  is  under  seal, 
being  covenant,®"  or  as.sumpsit.®* 

C.  Eviction.  —  Likewise,  if  a  landlord  unlawfully  evicts  his  tenant, 
the  latter  may  recover  damages  therefor  in  an  action  against  the  land- 
lord,^ or  he  may  maintain  an  action  to  recover  possession.^ 

D.  Disturbing  Possession.  —  An  action  at  law  for  damages  is 
maintainable  by  the  tenant  against  either  his  landlord^  or  a  third  par- 


Casey  V.  King,  98  Mass.  503;  Alexan- 
der V.  Carew,  13  Allen  70.  Minn. 
Burton  v.  Eohebeck,  30  Minn.  393,  15 
N.  W.  678. 

See  generally  the  title  "ForcilDle  En- 
try and  Detainer." 

96.  See  infra,  "VT,  4,  a. 

97.  U.  S.— Owens  v.  Wight,  18  Fed. 
865.  Ala. — Tyson  v.  Chestnut,  118  Ala. 
387,  24  So.  73.  Cal.— McAlester  v. 
Landers,  70  Cal.  79,  11  Pac.  505;  Le- 
-vitzky  V.  Canning,  33  Cal.  299.  Haw. 
Scott  V.  Pilipo,  22  Hawaii  412.  Me. 
Hardy  v.  Nelson,  27  Me.  525.  Mass. 
Biley  v.  Hale,  158  Mass.  240,  38  N.  E. 
491;  Smith  v.  Strong,  14  Pick.  128; 
Gore  V.  Brazier,  3  Mass.  523,  3  Am. 
Dec.  182.  N.  Y.— Clarkson  v.  Skid- 
more,  46  N.  Y.  297;  Grannis  v.  Clark, 
8  Cow.  36;  Garrison  v.  Hutton,  118 
App.  Div.  455,  103  N.  Y.  Supp.  265. 
Tex. — Buck  v.  Morrow,  2  Tex.  Civ. 
App.  361,  21  S.  W.  398.  Va.— Hubble 
f.  Cole,  88  Va.  236,  13  S.  E.  441,  29 
Am.  St.  Eep.  716,  13  L.  R.  A.  311. 
Wis. — Blossom  v.  Knox,  3  Pin.  262,  3 
Chand.  295.  Eng. — Campbell  v.  Lewis, 
3  Barn.  &  Aid.  392,  106  Eng.  Reprint 
706;  Morris  v.  Edgington,  3  Taunt.  24, 
128  Eng.  Reprint  10.  Can.— Arnold  v. 
White,  5  Grant.  Ch.  (U.  C.)  371;  Fisher 
V    Grace,  27  U.  C.  Q.  B.  158. 

98.  See  the  cases  cited  in  preceding 
note. 

As  to  the  action  of  covenant  in  gen- 
eral, see  6  Standard  Proc.  133. 

99.  See  the  cases  cited  supra  this 
section. 

As  to  the  action  of  assumpsit  gener- 
ally.    See  3  Standard  Proc.  166. 

1.  U.  S. — Morrison  v.  Alexander,  1 
Hayw.  &  H.  68,  17  Fed.  Cas.  No.  9, 
840.  Cal. — Neumann  v.  Moretti,  146 
Cal.  25,  79  Pac.  510.  Conn.— Dawson  v. 
Mar.«h,  74  Conn.  498,  51  Atl.  529.  Del. 
Eowbotham   v.    Pearce,    5    Houst.    135; 


Ga.— Mallette  v.  Hillyard,  117  Ga.  423, 
43  S.  E.  779;  Roberson  v.  Allen,  7  Ga. 
App.  142,  66  S.  E.  542.  111.— Gries- 
heimer  v.  Bothman,  105  HI.  App.  585, 
Kan.— Beck  v.  Birdsall,  19  Kan.  550. 
Mass. — Harrison  v.  Jordan,  194  Mass, 
496,  80  N.  E.  604.  Mich.— Wolf  v. 
Megantz,  184  Mich.  452,  151  N.  W. 
622,  Ann.  Cas.  1916  D,  1146.  Minn. 
Wacholz  V.  Griesgraber,  70  Minn.  220, 
73  N.  W.  7.  Mo. — De  Donato  v.  Mor- 
rison, 160  Mo.  581,  61  S.  W.  641.  Neb. 
Cannon  v.  Wilbur,  30  Neb.  777,  47  N. 
W.  85.  N.  J.— Thiel  v.  Bull's  F.  L, 
Co.,  58  N.  J.  L.  212,  33  Atl.  281.  N.  Y. 
Mack  V  Patchin,  42  N.  Y.  167,  1  Am, 
Rep.  506;  Cushman  &  Co.  v.  Ballow  & 
Co.  (App.  Div.),  160  N.  Y.  Supp. 
1060;  Egan  v.  Browne,  128  App.  Div. 
184,  112  N.  Y.  Supp.  689.  Ore.— Salz- 
geber  v.  Mickel,  37  Ore.  216,  60  Pac. 
1009.  Pa.— Schienle  v.  Eckels,  227  Pa. 
305,  76  Atl.  15;  Maule  v.  Ashmead,  20 
Pa.  482;  Einfeld  v.  Shermer,  56  Pa. 
Super.  4.  S.  C. — Laurens  Telephone  Co. 
r.  Enterprise  Bank,  90  S.  C.  50,  72  S. 
E.  878.  Tex.— McAllister  v.  Sanders 
(Tex.  Civ.  App.),  41  S.  W.  388.  Vt. 
Sartwell  v.  Sowles,  72  Vt.  270,  48  Atl. 
11,  82  Am.  St.  Rep.  943.  Wash.— Spen- 
cer V.  Commercial  Co.,  30  Wash.  520, 
71  Pac.  53.  Can.— Reg.  v.  Poirier,  30 
Can.  Sup.  Ct.  36. 

See  also  infra,  VI,  B,  23. 

2.  Mo. — Adams  v.  Bonnefon,  124 
Mo.  App.  457,  101  S.  W.  693;  Oakes  v. 
Aldridge,  46  Mo.  App.  11.  N.  Y. 
Stolts  V.  Tuska,  83  App.  Div.  426,  82 
N.  Y.  Supp.  93;  Lever  v.  Foote,  82 
Hun  393,  31  N.  Y.  Supp.  356,  63  N.  Y. 
St.  840.  Tex. — Mc Henry  v.  Curtis,  3 
Wills.   Civ.   Cas.    §269. 

3.  U.  S. — Weinman  v.  De  Palma, 
232  U.  S.  571,  34  Sup.  Ct.  370,  58  L. 
od.  733;  Boston  Elev.  R.  Co.  v.  Boyton 
Co.,   211   Fed.   812,   128   C.   C.   A.   338. 
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ty*  who  unlawfully  disturbs  his  possession  under  lease.  If  the  legal 
remedy  is  inadequate  or  incomplete  the  tenant  may  proceed  in  equity 
to  enjoin  such  disturbance  on  the  part  of  the  landlord  or  third  party.^ 
A  criminal  proceeding  is  authorized  in  some  jurisdictions  against  a 
landlord  who  without  right  interferes  with  his  tenant's  possession.® 
E.  Failure  To  Repair  or  Improve.  —  1.  Generally.  —  When  a 
lease  contains  a  covenant  to  make  repairs,  an  action  to  recover  damages 
for  a  breach  thereof  should  be  based  upon  the  contract/  and  lies  in 


Ala. — Abrams  v.  Watson,  59  Ala.  524. 
Ark.— Whipple  f.  Gorsueh,  82  Ark.  252, 
101  S.  W.  735,  10  L.  R.  A.  (N.  S.) 
1133.  Cal.— Alden  v.  May  field,  163  Cal. 
793,  127  Pac.  44,  Ann.  Cas.  1914  A,  258, 
41  L.  R.  A.  (N.  S.)  1022.  111.— North- 
ern Trust  Co.  V.  Palmer,  171  111.  383, 
49  N.  E.  553;  Goodman  v.  Weinberger, 
185  111.  App.  167.  Ind. — Avery  v. 
Dougherty,  102  Ind.  443,  2  N.  E.  123, 
52  Am.  Rep.  680;  Teagarden  v.  Mc- 
Laughlin, 86  Ind.  476,  44  Am.  Rep. 
332.  la. — Jones  v.  De  Moss,  151  Iowa 
112,  130  N.  W.  914;  Haller  v.  Squire,  91 
Iowa  10,  58  N.  W.  921.  La.— Hirsh  v. 
Valloft,  121  La.  66,  46  So.  103;  Wood 
f.  Monteleone,  118  La.  1005,  43  So. 
657.  Me. — Bryant  v.  Sparrow,  62  Me. 
546;  Cunningham  v.  Holton,  55  Me.  33. 
Mass. — Dickinson  v.  Goodspeed,  8  Cush. 
119.  Mich. — Maney  v.  Lamphere,  139 
Mich.  429,  102  N.  W.  974.  Minn.— Ef- 
ron  V.  Stees,  113  Minn.  242,  129  N.  W. 
374.  N.  H.— Evans  v.  Watkins,  76  N. 
IT.  433,  83  Atl.  915,  41  L.  R.  A.  (N.  S.) 
404.  N.  J.— Panglorne  v.  Weiss,  85  N. 
J.  L.  154,  88  Atl.  826.  N.  Y.— Garri- 
Bon  V.  Ilutton,  118  App.  Div.  455,  103 
N.  Y.  Supp.  265.  N.  C— Barneycastle 
t.  Walker,  92  N.  C.  198.  Ohio.— Wilber 
J/.  Paine,  1  Ohio  251.  Tex. — De  Graz- 
ier r.  Louginotti  (Tex.  Civ.  App.),  171 
S.  W.  506;  Jenner  v.  Carpenter  (Tex. 
Civ.  App.),  48  S.  W.  46.  Vt.— Amsden 
V.  Atwood,  69  Vt.  527,  38  Atl.  263. 
Wis.— Oleson  v.  Fader,  160  Wis.  473, 
152  N.  W.  290;  Shaft  v.  Carey,  107 
Wis.  273,  83  N.  W.  288.  Eng.— Newby 
f.  Harrison,  1  Johns.  &  H.  393,  4  L. 
T.  R.  (N.  S.)  397,  9  Wkly.  Rep.  849, 
70   Eng.   Reprint   799. 

4.  U.  S.— Howard  v.  La  Crosse  &  M. 
R.  Co.,  Woodw.  49,  12  Fed.  Cas.  No. 
6,760.  Ark. — Kansas  City,  etc.,  R.  Co. 
f.  King,  63  Ark.  251,  38  S.  W.  13; 
Crane  v.  Patton,  57  Ark.  340,  21  S.  W, 
466.  Cal.— Kirsch  v.  Brigard,  63  Cal, 
S19;  Schilling  v.  Holmes,  23  Cal.  227; 
Saechi  v.  Bavside  Lumb.  Co.,  13  Cal. 
App.  72.  108  Pac.  885.     Ga.— Daniel  v. 


Logging  Co.,  9  Ga.  App.  842,  72  S.  E. 
438.  111. — Schwartz  v.  McQuaid,  214. 
111.  357,  73  N.  E.  582,  105  Am.  St.  Rep. 
112;  Hubner  v.  Feige,  90  111.  COS;  San- 
born Co.  V.  Marquette  Pldg.  Co.,  86  111. 
App.  681.  La. — Reynolds  v.  Egan,  123 
La.  294,  48  So.  940.  Mass.— Kelly  v. 
Waite,  12  Mete.  300.  Mich.— Wolf  v 
Megantz,  184  Mich.  452,  151  N.  W. 
622,  Ann.  Cas.  1916D,  1146;  Stebbins 
V.  Demorest,  133  Mich.  297,  101  N.  W. 
528.  Mo.— Kelly  v.  Clancy,  15  Mo. 
App.  519.  Neb.— Gaffey  v.  North 
Western  Mut.  Life  Ins.  Co.,  71  Neb. 
304,  98  N.  W.  826.  N.  H.— George  v. 
Fisk,  32  N.  H.  32.  N.  J.— Kaufman 
r.  Longworth,  4  N.  J.  L.  228.  N.  Y. 
Tobias  v.  Cohn,  36  N.  Y.  363;  Times 
Square  Imp.  Co.  v.  Fleischmann,  etc. 
Bakery  (App.  Div.),  160  N.  Y.  Supp. 
346;  Beir  v.  Cooke,  37  Hun  38.  Pa. 
Sohmoele  v.  Betz,  212  Pa.  32,  61  Atl. 
525,  108  Am.  St.  Rep.  845;  Brown  v. 
Powell,  25  Pa.  229.  P.  I.— De  La 
Cruz  V.  Seminary,  IS  Phil.  Isl.  330. 
S.  C— Childers  v.  Verner,  12  S.  C.  1. 
Tex. — Ellis  V.  Bingham  (Tex.  Civ. 
App.),  150  8.  W.  602;  Holland  v.  San 
Antonio  (Tex.  Civ;  App.),  23  S.  W. 
756. 

5.  Ga. — Anthony  Shoals  Power  Co. 
V.  Fortson,  138  Ga.  460,  75  S.  E.  606. 
La. — State  v.  De  Baillon,  113  La.  572, 
37  So.  481.  Mass.— Case  v.  Minot,  158 
Mass.  577,  33  N.  E.  700,  22  L.  R.  A. 
536.  Neb. — Gaffey  v.  North  Western 
Mut.  Life  Ins.  Co.,  71  Neb.  304,  98  N. 
W.  826.  N.  Y.— Hessler  v.  Schafer,  20 
Misc.  645,  46  N.  Y.  Supp.  1076;  Nei- 
man  v.  Butler,  19  N.  Y.  Supp.  403,  46 
N.   Y.   St.  928. 

6.  State  V.  Piper,  89  N.  C.  551. 

7.  111.— Barnhart  v.  Boyce,  102  111. 
App.  172.  Ky.— O'Neil  v.  Brown,  158 
Ky.  118,  164  S.  W.  315.  N.  J.— Whit- 
comb  V.  Brant,  76  N.  J.  L.  246,  69  Atl. 
1086.  N.  Y.— Tibbits  v.  Percy,  24 
Barb.  39;  Cuilhe  v.  Ackerman,  58  Misc. 
538,  109  N.  Y.  Supp.  714;  Bachrach  v. 
feeidenberg,    54    Misc.    59,    105    N.    Y. 
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favor  cf  the  tenant,®  or  the  landlord,^  as  soon  as  the  breach  occurs. 

"When  a  lease  contains  a  covenant  to  improve  the  premises,  either 
by  the  landlord  or  the  tenant,  an  action  on  the  contract  for  damages 
flowing  from  a  breach  thereof  lies  in  favor  of  the  covenantee.^" 

2.  Covenant  To  Leave  in  Good  Repair.  —  For  a  breach  of  covenant 
to  leave  the  premises  in  good  repair  at  the  end  of  the  terra,  the  land- 
lord may  maintain  against  the  tenant  an  action  for  damages^^  on  the 


Supp.  369.  Ohio. — Mathis  «.  McCord, 
1  Wright  647.  Pa.— Hahn  v.  Roach,  7 
North.  Co.  R.  21.  Vt,— First  Cong. 
Meeting-House  Soc.  t*.  Rochester,  66  Vt, 
501,   29   Atl.   810. 

8.  Ga.— Lewis  &  Co.  v.  Chisholm,  68 
Ga.  40.  Ind.— Block  v.  Ebner,  54  Ind. 
544.  la. — Piper  v.  Fletcher,  115  Iowa 
26.3,  88  N.  W.  380.  La.— Shall  v.  Banks, 
8  Rob.  168.  Mich.— Fuller  v.  Metcalf, 
189  Mich.  520,  155  N.  W.  567.  N.  Y. 
Ganson  v.  Tiflft,  71  N.  Y.  48;  Mirick 
f.  Bashford,  38  Barb.  191.  Pa.— Gor- 
man V.  Miller,  27  Pa.  Super.  62.  Can. 
Snarr  v.  Beard,  21  U.  C.  C.  P.  473. 

[a]  Successive  breaches  by  the 
landlord  of  his  covenant  to  repair, 
which  is  generally  a  continuing  coven- 
ant, gives  the  tenant  a  right  of  action 
for  every  breach  on  which  he  may  sue, 
as  they  occur.  Block  v.  Ebner,  54  Ind. 
544. 

[b]  Continued  occupation  of  the 
premises  by  the  tenant  after  a  breach 
of  the  covenant  to  repair  by  the  land- 
lord is  not  a  waiver  of  the  tenant's 
right  of  action  for  the  breach.  Thomp- 
son-Houston Elec.  Co.  V.  Durant,  L.  I. 
Co.,  144  N.  Y.  34,  39  N.  E.  7,  reversing 
4  Misc.  207,  23  N.  Y.  Supp.  900,  53 
N.  Y.  St.  467. 

[c]  Failure  to  pay  rent  does  mot 
preclude  the  tenant  from  suing  the 
landlord  for  a  breach  of  covenant  to 
repair.  Drago  v.  Mead,  30  App.  Div. 
258,  51   N.   Y.   Supp.   360. 

9.  N,  Y.— Blauner  v.  Siegel,  85 
Misc.  398,  147  N.  Y.  Supp.  435; 
Sehieffelin  v.  Carpenter,  15  Wend.  400; 
Webster  v.  Nosser,  3  Abb.  Pr.  (N.  S.) 
39,  2  Daly  186.  Vt.— Buck  v.  Pike,  27  Vt. 
529.  Eng. — Luxmore  v.  Robson,  1  Barn. 
&  Aid.  584,  106  Eng.  Reprint  215.  Can. 
Kelly  V.  Moulds,  22  U.  C.  Q.  B.  467; 
Holman  v.  Knox,  25  Ont.  L.  R.  588. 

[a]  Demand,  as  a  prerequisite, 
s^iould  be  shown,  as  a  general  rule,  only 
when  there  is  no  specified  time  within 
which  the  repairs  are  to  be  made. 
Payne  v.  James,  42  La.  Ann.  230,  7  So. 
457;   Cooke  v.  England,  27  Md.   14,  92 
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Am.  Dec.  618,  a  case  in  which  demand 
was    held    necessary. 

10.  D.  C. — Hollidge  v.  Moriarty,  17 
App.  Cas.  520.  111. — Barnes  v.  Luding- 
ton,  51  111.  App.  90.  Ky.— Welborn  v. 
Whayne,  163  Ky.  558,  174  S.  W.  3. 
Eng. — Newby  v.  Eckersley,  1  Q.  B. 
Div.    (1899)    465. 

[*]  Specific  Performance. — Equity 
will  not  as  a  general  rule  take  .juris- 
diction of  an  action  to  compel  the 
performance  of  a  covenant  to  improve, 
but  having  jurisdiction  may  decree 
specific  performance  or  payment  of  the 
value  of  the  improvements.  Pasteur 
V.  Jones,  1  N.  C.  393,  3  N.  C.  215. 

11.  Cal.— Fratt  v.  Hunt,  108  Cal. 
288,  41  Pac.  12.  La. — Payne  v.  James, 
42  La.  Ann.  230,  7  So.  457.  Mass. 
Atkins  V.  Chilson,  9  Mete.  52.  N.  J. 
Reed  v.  Snowhill,  51  N.  J.  L.  162,  16 
Atl.  679,  reversing  49  N.  J.  L.  292,  10 
Atl.  737,  60  Am.  Rep.  615.  N.  Y. 
Sehieffelin  v.  Carpenter,  15  Wend.  400; 
Agate  V.  Lowenbein,  4  Daly  262.  Pa. 
Iloskinson  's  Exr.  v.  Bradford,  1  Pittsb. 
165.  Va.— Colhoun  v.  Wilson,  27  Gratt. 
(68  Va.)  639.  Wash.— Northcraft  v. 
Blumauer,  53  Wash.  243,  101  Pac.  871, 
132  Am.  St.  Rep.  1071.  Wyo.— Marshall 
f.  Rugg,  6  Wyo.  270,  44  Pac.  700,  45 
Pac.  486,  33  L.  R.  A.  679.  Can.— Amiot 
V.  Bonin,  23  Quebec  Super.  42. 

[a]  What  Is  End  of  Term. — When 
a  surrender  of  the  premises  is  accepted 
before  the  end  of  the  term,  it  has 
been  held  that  this  is  an  expiration  of 
the  lease  within  the  meaning  of  the 
covenant  to  leave  the  premises  in  good 
repair  at  the  end  of  the  term.  Mar- 
shall V.  Rugg,  6  Wyo.  270,  44  Pac.  700, 
45  Pac.  486,  33  L.  R.  A.  679.  Contra, 
Reed  v.  Snowhill,  51  N.  J.  L.  162,  16 
Atl.  679,  reversing  49  N.  J.  L.  292,  10 
Atl.  737,  6  Am.  Rep.  615. 

fb]  By  or  Against  Assignee. — An 
action  for  a  breach  of  covenant  to 
leave  the  premises  in  good  repair  may 
be  maintained  bv  an  assignee  of  the 
landlord  (Colo.— Hayes  v.  N.  Y.  Gold 
Min.  Co.,  2  Colo.  273.    N.  Y.— Demarest 
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contract,  at  the  end  of  the  term,  but  not  an  action  ex  delicto.^^ 
F.  Restraining  Objectionable  Use.  —  If  the  lessee  puts  the  prem- 
ises to  an  objectionable  use,  or  a  use  contrary  to  conditions  of  the 
lease,  and  the  lessor  has  no  adequate  legal  remedy,  he  may  maintain 
a  bill  in  equity  to  restrain  the  lessee.^' 

V.  RENT^AND  ADVANCES. —  A.  Actions.  — 1.  Nature  and 
Form  of  Action.  —  An  action  for  rent  is  based  upon  the  existence 
of  the  relation  of  landlord  and  tenant  and  cannot  be  maintained 
where  there  has  been  no  such  relationship.^*    According  to  the  nature 


V.  Willard,  8  Cow.  206.  Tenn.— Shelby 
V.  Hearne,  6  Yerg.  512),  against  the 
tenant  or  the  tenant's  assignee.  U.  S. 
Pollard  V.  Shaaflfer,  1  Dall.  210,  1  L. 
ed.  104,  1  Am.  Dec.  239.  lU.— Cop- 
pinger  v.  Armstrong,  5  111.  App.  637. 
La. — Blache  v.   Aleix,  15   La.   Ann.   50. 

12.  La. — Bourdette  v.  Bd.  of  School 
Directors,  1  McGloin  4.  N.  J. — Fox  v. 
Lvnch,  71  N.  J.  Eq.  537,  64  Atl.  439. 
N.  Y.— Hatch  v.  Wolf,  1  Abb.  Pr.  N. 
S.  77,  30  How.  Pr.  65. 

13.  Ala. — Parkman's  Admr.  v.  Ai- 
eardi,  34  Ala.  393,  73  Am.  Dec.  457. 
Del.— Dill  V.  Dill,  91  Atl.  450.  lU. 
Stafford  v.  Swift,  121  111.  App.  508; 
Jalageas  v.  Winton,  119  111.  App.  139; 
Eryden  f.  Northrup,  58  111.  App.  233. 
Ind. — Advance  Oil  Co.  v.  Hunt  (Ind. 
App.),  116  N.  E.  340.  la.— Chamber- 
lain V.  Brown,  141  Iowa  540,  120  N. 
W.  334.  Kan.— Godfrey  v.  Black,  39 
Kan.  193,  17  Pac.  849,  7  Am.  St.  Eep. 
544.  Ky.— Hall  v.  Smith-McKenney 
Co.,  162  Ky.  159,  172  S.  W.  125.  La. 
New  Orleans,  etc.  K.  Co.  v.  Darms, 
39  La.  Ann.  766,  2  So.  230.  Md.— Gale 
V.  McCullough,  118  Md.  287,  84  Atl. 
469;  Maddox  r.  White,  4  Md.  72,  59 
Am.  Dec.  67.  Mass. — Brown  r.  Niles, 
165  Mass.  276,  43  N.  E.  90.  Mich. 
Wertheimer  v.  Hosmer,  83  Mich.  56,  47 
N.  W.  47.  N.  Y. — Hammerstein  Opera 
Co.  V.  Belasco,  161  App.  Div.  199,  146 
N.  Y.  Supp.  341 ;  Smith  v.  Taranto,  140 
N.  Y.  Supn.  794;  Neiman  r.  Butler,  19 
N.  Y.  Supp.  403,  46  N.  Y.  St.  928. 
Ohio.— Christ  Diehl  Brew.  Co.  v.  Konst, 
20  Ohio  Cir.  Ct.  782;  Wright  v.  Heidorn, 
6  Ohio  Dec.  151,  315,  4  Ohio  N.  P. 
124,  235.  Pa.— Conneaut  Lake  lee  Co. 
V.  Quigley,  225  Pa.  605,  74  Atl.  648; 
Earthel  v.  Levauer,  30  Pa.  Co.  Ct.  657. 
Tex.— Eekles  v.  Nowlin  (Tex.  Civ. 
App.),  158  S.  W.  794;  Dycus  v.  Trad- 
ers' Bank  &  Tr.  Co.,  52  Tex.  Civ.  App. 
175,  113  S.  W.  329.  Va.— Hubble  v. 
Cole,  85  Va.  87,  7  S.  E.  242.  W.  Va. 
IVank  &  Co.  v.  Brunnemann,  8  W.  Va. 


462.  Wis.— Cawker  v.  Trimmel,  15' 
Wis.  108,  143  N.  W.  1046,  Ann.  Cas, 
1915  C,  1005;  Brugman  v.  Noyes,  6  Wis. 
J.  Eng. — Jay  v.  Richardson,  30  Beav. 
563,  54  Eng.  Reprint  1008;  Parker  v. 
Whyte,  1  Hem.  &  M.  167,  71  Eng.  Re- 
print 73;  Craig  v.  Greer,  1  Ir.  R.  (1899) 
258.  Can.— Cockburn  v.  Quinn,  20  Ont 
519;  Bradley  v.  McClure,  18  Ont.  L.  R, 
503. 

14.  Ala.— Bell  v.  Ellis'  Heirs,  1 
Stew.  &  P.  294;  Hamilton  v.  House,  6 
Ala.  App.  86,  60  So.  429.  Cal.— Pico  v. 
Phelan,  77  Cal.  86,  19  Pac.  186.  Del. 
Redden  v.  Barker,  4  Harr.  179.  Ga. 
Lenney  v.  Finley,  118  Ga.  718,  45  S. 
E.  593;  Allen  f.  Macon,  D.  &  S.  R.  Co.. 
107  Ga.  838,  33  S.  E.  696;  Lathrop  v. 
Standard  Oil  Co.,  83  Ga.  307,  9  S.  E. 
1041.  iii._McNair  v.  Schwartz,  1( 
111.  24;  Dudding  v.  Hill,  15  111.  61; 
Bailey  v.  Campbell,  2  111.  110.  Ind. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Thorn- 
burgh,  98  Ind.  201;  Tinder  v.  Davis 
88  Ind.  99;  Nance  v.  Alexander,  49  Ind. 
516.  la.— Tibbetts  v.  Morris,  42  Iowa 
120.  Ky.— Richmond  &  L.  T.  R.  Co.  v. 
Rogers,  7  Bush  532;  Jones  v.  Tipton,  2 
Dana  295;  Cooper  v.  Bramel,  14  Ky.  L. 
Eep.  399.  Me. — Cunningham  v.  Horton. 
57  Me.  420;  Fox  v.  Corey,  41  Me.  81; 
Rogers  v.  Libbey,  35  Me.  200.  Md. 
fetoddert  v.  Newman,  7  Har.  &  J.  251; 
Howard  v.  Ramsay,  7  Har.  &  J.  113. 
Mass.— Mathews  v.  Carlton,  189  Mass. 
285,  75  N.  E.  637;  Kirchgassner  v.  Ro- 
dick,  170  Mass.  543,  49  N.  E.  1015; 
Gardner  v.  Peaslee,  143  Mass.  382,  9 
N.  E.  833.  Mich.— Henderson  v.  De- 
troit, 61  Mich.  378,  28  N.  W.  133; 
Lockwood  V.  Thunder  Bay  River  Boom 
Co.,  42  Mich.  536,  4  N.  W.  292;  Hog- 
sett  V.  Ellis,  17  Mich.  351.  Minn. 
Crosby  v.  Home  &  Danz  Co.,  45  Minn. 
249,  47  N.  W.  717;  Hurley  v.  Lameraux, 
29  Minn.  138,  12  N.  W.  447.  Miss. 
Inman  ;;.  Morris,  63  Miss.  347.  Mo. 
Aull  Sav.  Bank  v.  AuU's  Admr.,  80 
Mo.    199;    Edmonson    v.    Kite,    43    Mo. 
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of  the  case,  the  form  of  a  landlord 's  action  for  rent  may  be  covenant," 


176;  Cobeu  v.  Kvler,  27  Mo.  122.  Neb. 
Cavett  i.  Graham,  85  Neb.  152,  122  N. 
W.  846;  Rosenberg  v.  Sprecher,  74  Neb, 
176,  103  N.  W.  1045.  105  N.  W.  293; 
Janoueh  v.  Pence,  3  Neb.  (Unof.)  867, 
93  N.  W.  217.  Nev. — Dixon  v.  Ahern, 
19  Nev.  422,  14  Pac.  598.  N.  H.— Swift 
r.  New  Durham  Lumber  Co.,  64  N.  H. 
53,  5  Atl.  903;  Durrell  v.  Emery,  64  N. 
H.  223,  9  Atl.  97;  Pendergast  v.  Young, 
21  N.  H.  234.  N.  J.— Stewart  v.  Fitch 
&  Boynton,  31  N.  J.  L.  17;  Brewer  v. 
Craig"  18  N.  J.  L.  214.  N.  Y.— Pres- 
ton V.  Hawley,  101  N.  Y.  586,  5  N.  E. 
770;  Sylvester  v.  Ralston,  31  Barb.  286; 
Hall  V.  Southmayd,  15  Barb.  32;  Jour- 
neay  v.  Bracklev,  1  Hilt.  447,  461.  N.  C. 
Hardy  v.  Williams,  31  N.  C.  177.  Ohio. 
Peters  v.  Elkins,  14  Ohio  344;  Eichey 
V.  Hinde,  6  Ohio  371;  Butler  v.  Cowles, 
4  Ohio  205,  19  Am.  Dec.  612.  Ore. 
Espy  V.  Fenton,  5  Ore.  423.  Pa. — Mc- 
Closkey  v.  Miller,  72  Pa.  151;  Bro- 
laskv  V.  Ferguson,  48  Pa.  434;  Fell  v. 
Beti  &  Son,  5  Pa.  Dist.  310.  S.  C. 
Cathcart  v.  Matthews,  105  S.  C.  329, 
89  S.  E.  1021.  Tex.— Brown  v.  Engel, 
2  Wills.  Civ.  Cas.,  §103.  Vt.— Clark 
V.  Clark's  Admr.,  58  Vt.  527,  3  Atl.  508; 
Moore  v.  Harvey,  50  Vt.  297;  Cham- 
berlin  v.  Donahue,  44  Vt.  57.  Wis. 
Depere  v.  Reynen,  65  Wis.  271,  22  N. 
W.  761,  27  N.  W.  155. 

[a]  "When  the  landlord  disclaims 
any  such  relation  as  that  of  landlord 
and  tenant,  by  finding  fault  with  the 
party  who  encroaches  upon  his  prem- 
ises and  removing  the  property  that 
the  party  placed  there,  he  cannot  re- 
cover upon  an  implied  contract,  be- 
cause his  assent  cannot  in  that  case 
be  implied."  Baxter  v.  West,  5  Daly 
(N.   Y.)    460. 

[b]  An  Action  for  Damages. — Under 
a  statute  which  makes  an  eviction  by 
summary  proceedings  effective  to  can- 
cel the  lease,  so  far  as  it  relates  to 
the  relation  of  landlord  and  tenant, 
and  to  terminate  the  liability  of  the 
tenant  to  pay  future  rent  as  such,  an 
action  by  a  landlord  on  a  lease,  which 
provides  that  the  lessee  shall  be  liable 
in  damages  for  a  breach  of  its  cove- 
nants, is  an  action  for  damages  and 
not  for  rent,  where  the  landlord  seeks 
to  recover,  after  evicting  the  tenant, 
an  amount  equal  to  rent  and  interest 
due  from  time  of  eviction  to  time  of 
reletting.  Slater  r.  Von  Chorus,  120 
App.  Div.  16,  104  N.  Y.  Supp.  996. 
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[  c  ]     On  Failure  To  Purchase. — Where 

the  defendant  entered  under  an  agree- 
ment to  purchase,  but  after  remaining 
in  possession  two  years  abandoned  the 
premises,  although  there  was  no  agree- 
ment on  the  part  of  the  defendant  to 
pay  rent,  the  action  of  assumpsit  for 
use  and  occupation  was  upheld.  "The 
occupation  was  beneficial  to  him;  and, 
in  order  to  do  justice  between  the 
parties,  the  law  will  imply  a  promise 
on  his  part,  when  he  took  possession, 
in  case  he  should  fail  to  fulfill  his  part 
of  the  contract,  to  pay  for  the  use 
of  the  premises."  Ala. — Smith  v. 
Wooding,  20  Ala.  324.  Me.— Patterson 
V.  Stoddard,  47  Me.  355,  74  Am.  Dec. 
490.  Mass. — Gould  v.  Thompson,  4 
Mete.  224.  Mich.— Dwight  v.  Cutler,  3 
Mich.  566,  574.,  64  Am.  Dec.  105. 
Miss. — Viek  v.  Ayres,  56  Miss.  670. 
Wis.^See  Wright  v.  Roberts.,  22  Wis.  161. 
Contra,  N,  Y.^ — Smith  v.  Stewart,  6 
Johns.  46,  5  Am.  Dec.  186.  Tex. — Brcwn 
r.  Engel,  2  Wills.  Civ.  Cas.,  §103.  Vt. 
Stacy  f.  Vt.  Cent.  R.  Co.,  32  Vt.  551. 
But  see  the  titles  "Use  and  Occupa- 
tion;"   "Vendor  and  Purchaser." 

15.  U.  S.— Kunckle  v.  Wynick,  1 
Dall.  305,  1  L.  ed.  149;  Cross  v.  United 
States,  14  Wall.  479,  20  L.  ed.  721,  8 
Ct.  CI.  1.  Conn.— Baldwin  v.  Walker, 
21  Conn.  168.  111.— Union  P.  R.  Co. 
r.  Chicago,  R.  I.  &  P.  R.  Co.,  164  111. 
88,  45  N.  E.  488.  Ky.— Holt  v.  Grume, 
Litt.  Sel.  Cas.  499.  Mass. — Codman  r. 
Jenkins,  14  Mass.  93;  Montague  r. 
Smith,  13  Mass.  396;  Fletcher  v.  Mc- 
Farlane,  12  Mass.  43.  N.  H.— Trustees 
of  Donations  v.  Streeter,  64  N.  H.  106, 
5  Atl.  845.  N.  Y.— Van  Rensselaer  v. 
Bradley,  3  Denio  135,  45  Am.  Dec. 
451;  Stuyvesant  v.  Davis,  9  Paige  427. 
N,  C— Sneed  v.  Jenkins,  30  N.  C.  27. 
Pa.— Hall  V.  Stewart,  12  Pa.  211;  Blume 
V.  McClurken,  10  Watts  380;  Weidner 
V.  Foster,  2  Penn.  &  W.  23.  Vt.— John- 
son V.  Muzzy,  45  Vt.  419,  12  Am.  Rep. 
214.  Can. — Montgomery  v.  Spence,  23 
U.  C.  Q.  B.  39;  Stinson  v.  Magill,  8 
U.   C.  Q.  B.  271. 

See  generally  the  title  "Covenant, 
Action  of." 

fa]  An  assignee  of  the  lease,  in  an 
action  against  him  to  recover  rent, 
should  be  sued  on  the  covenant  of  the 
lease,  not  in  assumpsit  for  use  and 
occupation.  Glover  v.  Wilson,  2  Barb. 
(N.  Y.)  264.  See  also  Van  Rensselaer 
v.  Jones,  2  Barb.    (N.  Y.)    643;  Sproul 
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debt,^'"'  assumpsit;^"  or  rent  may  be  recovered  incidentally  in  a  suit  in 
equity  where  the  jurisdiction  is  based  on  other  grounds/^ 


V.    Conkling,    20    Misc.    114,    45    N.    Y. 
Supp.  1. 

For  a  fonn  of  declaration  see  6 
Standard  Proc.  157. 

16.  Ark. — Trapnall  v.  Merrick,  21 
Ark.  503.  Mass. — Kendall  v.  Garland, 
5  Gush.  74;  Rowland  v.  Goffifl,  12  Pick. 
125;  Codman  v.  Jenkins,  14  Mass.  93. 
N.  Y,— Ten  Eyck  r.  Houghtaling,  12 
How.  Pr.  523;  McKeon  v.  Whitney,  3 
Denio  452;  Norton  v.  Vultee,  1  N.  Y. 
Super.  427.  Ohio. — Armstrong  v.  Glark, 
17  Ohio  495.  Pa. — Mackey  v.  Robinson, 
]2  Pa.  170;  Blume  v.  McGlurken,  10 
Watts  380.  S.  C— McEwen  i".  Joy,  7 
Rich.  L.  33.  Tenn.— Elder  v.  Henry,  2 
Sneed  81;  Tisdale  v.  Munroe,  3  Yerg. 
320.  W.  Va.— Goshorn  f.  Steward,  15 
W.  Va.  657.  Can. — Montgomery  v. 
Spence,  23  U.  C.  Q.  B.  39.  Eng.— Var- 
ley  V.  Leigh,  2  Exch.  446,  17  L.  J.  Exch. 
289;  Allen  v.  Bryan,  5  Barn.  &  Cress. 
512,  108  Eng.  Reprint  191. 

See  generally  the  title   "Debt." 

17.  U.  S.— Lloyd  v.  Hough,  1  How. 

153,  11  L.  ed.  83;  Adsit  v.  Kaufman, 
121  Fed.  355,  58  C.  C.  A.  33.  Ala. 
Tully  V.  Dunn,  42  Ala.  262.  Ark. 
Fitzgerald  v.  Beebe,  7  Ark.  305,  46 
Am.  Dec.  285.  D.  C— Slayton  v.  Jor- 
dan, 42  App.  Gas.  421.  111. — McNair 
f.  Schwartz,  16  111.  24;  Dudding  v.  Hill, 
15  111.  61;  Graham  v.  he  Sourd,  99  HI. 
App.  223.  Ky.— Burnham  v.  Best,  10 
B.  Mon.  227;  McKenzie  v.  Lexington, 
4  Dana  129;  Logan  ;;.  Lewis,  7  J.  J. 
Marsh.  3.  Me.— Goddard  v.  Hall,  55 
Me.  579;  Longfellow  v.  Longfellow,  54 
Me.  240;  Larrabee  v.  Lumbert,  34  Me. 
79.  Md.— Swem  v.  Sharretts,  48  Md. 
408;  Anderson  v.  Gritcher,  11  Gill  & 
J.  450,  37  Am.  Dec.  72;  De  Young  v. 
Buchanan,  10  Gill  &  J.  149,  32  Am. 
Dec.  156.  Mass. — Gould  v.  Thompson, 
4  Mete.  224;  Fitchburg  Cotton  M.  Corp. 
V.  Melven,  15  Mass.  268;  Codman  v. 
Jenkins,  14  Mass.  93.  Mich. — Beecher 
f.  Duffield,  97  Mich.  423,  56  N.  W. 
777;  Marquette  H.  &  O.  R.  Co.  v.  Har- 
low, 37  Mich.  554,  557,  26  Am.  Rep. 
538;  Dalton  v.  Laudahn,  30  Mich.  349. 
Miss.— Stier  v.  Surget,  10  S  ned.  &  M. 

154.  Mo. — Edmunds  v.  Missouri  Elec. 
L.  &  P.  Co.,  76  Mo.  App.  610.  Neb. 
Janoueh  v.  Pence,  3  Neb.  (Unof.)  867, 
93  N.  W.  217.  Nev.— Fitton  v.  Hamil- 
ton City,  6  Nev.  196.    N.  H.— Meredith 


Mechanic  Assn.  r.  American  Twist  Drill 
Co.,  66  N.  H.  539,  30  Atl.  1119;  Cur- 
rier V.  Perley,  24  N.  H.  219;  Wiggin 
V.  Wiggin,  6  N.  H.  298.  N.  Y.— Hall 
V.  Southmayd,  15  Barb.  32;  Little  v. 
Martin,  3  Wend.  219,  20  Am.  Dec.  688; 
Smith  «;.  Stewart,  6  Johns.  46,  5  Am. 
Dec.  186.  Pa.— Gloninger  v.  Hazard,  42 
Pa.  390;  Mackey  v.  Robinson,  12  Pa. 
170;  Henwood  v.  Cheeseman,  3  Serg. 
&  R.  500.  S.  C— Cathcart  v.  Matthews, 
105  S.  C.  329,  89  S.  E.  1021.  S.  D. 
Parkinson  v.  Shew,  12  S.  D.  171,  80 
N.  W.  189.  Tenn.— Elder  v.  Henry,  2 
Sneed  81.  Vt. — Chamberlin  v.  Donahue, 
44  Vt.  57;  Watson  t:  Brainard,  33  Vt. 
88;  Voluntine  v.  Godfrey,  9  Vt.  186. 
W.  Va.— Goshorn  v.  Steward,  15  W.  Va. 
657.  Wis. — Ackerman  v.  Lyman,  20 
Wis.  454. 

See  generally  the  titles  "Assump- 
sit;" "  Use  and  Occupation. ' ' 

[a]  Partial  Eviction. — Assumpsit  for 
use  and  occupation  will  not  lie  for 
part  of  the  premises  when  the  tenant 
is  evicted  from  part  by  the  wrong- 
ful act  of  his  landlord,  but  the  lessor 
may  recover  in  such  action  for  the 
part  occupied  by  the  lessee  when  the 
partial  eviction  occurs  by  reason  of 
paramount  title  in  another  party. 
Christopher  v.  Austin,  11   N.  Y.  216. 

[b]  "Where  there  is  a  special  agree- 
ment to  pay  in  specific  articles,  and  the 
contract  itself  does  not  fix  their  value, 
or  furnish  a  rule  by  which  it  may 
be  ascertained  by  a  mere  calculation, 
no  recovery  can  be  had  on  the  com- 
mon counts  in  assumpsit."  Eastland 
V.  Sparks,  22  Ala.  607;  Oswald  v.  God- 
bold,  20  Ala.  811. 

18.  U.  S.— Tscheider  v.  Biddle,  4 
Dill.  58,  24  Fed.  Cas.  No.  14,210.  Ala. 
Jackson  v.  King,  82  Ala.  432,  3  So. 
232.  Oal.— McDougald  v.  Hulet,  132 
Cal.  154,  64  Pac.  278.  Ga.— Helmken 
V.  Flood,  138  Ga.  200,  75  S.  E.  3. 
Ind.— Coles  v.  Peck,  96  Ind.  333,  49 
Am.  Rep.  161.  Ky. — Lawrence  v.  Ham- 
mett,  3  J.  J.  Marsh.  287.  N.  J.— Wool- 
ley  f.  Osborne,  39  N.  J.  Eq.  54.  N,  Y, 
Van  Rensselaer  v.  Layman,  39  How. 
Pr.  9;  Livingston  v.  Livingston,  4 
Johns.  Ch.  287,  8  Am.  Dec.  562.  Pa. 
Gloninger  r.  Hazard,  42  Pa.  390.  S.  C. 
Holmes  v.  McMaster,  1  Rich.  Eq.  340. 
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2.  When  the  Action  May  Be  Brought.  —  An  action  to  recover  rent, 
payable  at  different  times,  may  be  brought  as  often  as  the  respective 
sums  become  due  and  payable.^®  If  brought  before  the  rent  is  due, 
which,  in  the  absence  of  an  agreement,  is  at  the  end  of  the  term,  the 
action  will  be  dismissed. -°  The  lessee  may  be  sued  even  after  an 
assignment  and  payment  of  rent  by  the  assignee,^^  and  in  the  absence 
of  a  contrary  agreement,  the  lessor  may  sue  a  guarantor  before  pro- 
ceeding against  the  lessee. ^^  An  action  for  rent  will  not  lie  pending 
distress  proceedings,^^  unless  such  proceedings  are  so  defective  that 
no  recovery  can  be  had  thereon.^* 

3.  Jurisdiction  and  Venue.  —  An  action  for  rent  is  governed  by 
the  same  general  rules  relating  to  jurisdiction    as    are    other    civil 


Va.— Prestons  v.  McCall,  7   Gratt.    (48 
Va.)   121. 

[a]  Pending  Action  for  Ejectment. 
A  court  of  equity  will  not  entertain 
a  bill  to  give  a  landlord  a  remedy  for 
the  recovery  of  his  rent,  while  he  is 
proceeding  in  ejectment  against  his 
tenant  to  enforce  a  forfeiture.  Curtis 
V.  Tyler,  9  Paige   (N.  Y.)   432. 

[b]  Rent  Paid  to  Another  by  Mis- 
take.— A  bill  in  equity  will  not  lie 
against  one  to  whom  rents  have  been 
paid  by  mistake,  the  remedy  being  an 
action  at  law  against  the  tenant.  Mer- 
rell  V.  Atkin,  29  111.  469. 

19.  U.  S.— Cross  V.  United  States,  14 
Wall.  479,  20  L.  ed.  721,  8  Ct.  CI.  1. 
Miss. — Neville  v.  Ihrie,  103  Miss.  454, 
60  So.  577.  Ohio.— Althof  v.  Fox,  40 
Ohio  St.  322,  reversing  6  Ohio  Dec. 
(Reprint)   985,  9  Am.  L.  Eec.  381. 

[a]  The  statutory  requirement  of 
notice  to  quit,  in  the  case  of  a  ten- 
ancy at  will,  has  no  effect  on  the  time 
when  an  action  for  rent  may  be  com- 
menced. Such  an  action,  like  that  for 
any  debt,  may  be  begun  as  SQon  as  it 
is  due.  Spauiding  v.  McOsker,  7  Mete. 
(Mass.)  8. 

20.  Mo.— Duryee  v.  Turner,  20  Mo. 
App.  34.  N.  Y.— Mack  v.  Burt,  5  Hun 
28,  holding  that  an  action  commenced 
on  the  last  day  of  the  term  is  pre- 
mature. N.  C. — Cooke  f.  Norriss,  29 
N.  C.  213. 

[a]  Computation  of  Time.^ — ' '  Where 
.  .  .  a  demise  is  made  on  the  10th 
of  January,  from  year  to  year,  the 
rent  payable  quarterly,  that  on  the 
10th  of  the  succeeding  January,  the 
fourth  quarter  is  in  arrear,  and  on  that 
day  the  landlord  may  resort  to  legal 
measures  to  obtain  pavment  of  it  from 
the  tenant:  .  .  .  Where  .  .  .  there 
is   no   stipulation   postponing  the   eom- 
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meneement  of  the  lease,  the  day  the 
demise  is  made  is  inclusive,  and  is  to 
be  considered  in  computing  the  time 
of  the  commencement  and  termination 
of  the  lease."  Donaldson  v.  Smith,  1 
Ashm.  (Pa.)  197;  Parsons  &  Finney  v. 
Eoumfort,  2  Pearson  (Pa.)   81. 

[b]  Abandonment  by  the  lessee,  (1) 
holding  under  a  lease  for  years,  gives 
the  landlord  the  right  to  commence  at 
once  an  action  for  rent  for  the  whole 
term,  less  the  amount  for  which  he 
is  able  to  rent  the  premises.  Succes- 
sion of  Romero,  137  La.  236,  68  So. 
433.  (2)  But  an  action  is  premature 
and  will  be  dismissed  if  brought  before 
the  deficiency  can  be  determined. 
Kamioner  v.  Balkind,  93  Misc.  458,  158 
N.  Y.  Supp.   310. 

21.  Taylor  v.  De  Bus,  31  Ohio  St. 
468.     See  also  cases  infra. 

22.  Snow  V.  Horgan,  18  E.  I.  289,  27 
Atl.   338*. 

[a]  Supplementary  Proceedings  Un- 
necessary.— An  action  against  a  guar- 
antor, on  an  agreement  which  makes 
him  liable  upon  the  default  of  the 
lessee  only  after  all  means  to  collect 
from  the  lessee  have  been  exhausted, 
may  be  maintained  upon  the  return  of 
an  execution  against  the  lessee  un- 
satisfied, issued  on  a  judgment  against 
him  in  an  action  for  rent.  It  is  not 
necessary  to  institute  supplementary 
proceedings  against  him  as  a  condition 
precedent  to  the  maintenance  of  an 
action  against  the  guarantor.  Thomas 
V.  Risley,  23  Misc.  109,  50  N.  Y.  Supp. 
711. 

23.  Edwards  r.  State,  69  Ga.  737; 
Chisholm  r.  Lewis   &   Co.,  66   Ga.   729. 

Distress  proceedings,  see  infra,  V, 
C. 

24.  Edwards  r.  State,  69  Ga.  737; 
Chisholm  v.  Lewis  &  Co.,  66  Ga.  729. 
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actions.-'  At  common  law  an  action  for  rent,  when  founded  on  privity 
of  contract,  was  transitory,^*'  but  when  founded  on  privity  of  estate 
it  was  local.^^  This  rule,  however,  has  generally  been  changed  by 
statutes  defining  local  and  transitory  actions.^^  In  some  jurisdictions 
no  distinction  exists,  all  actions  for  rent  being  transitory.^^  In  others 
the  action  is  transitory  unless  the  title  to  the  premises  be  involved.^° 

Under  some  statutes  the  action  must  be  brought  in  the  county  in 
which  the  defendant  rosides,^^  unless  otherwise  provided  in  the  eon- 
tract." 

4.  Counterclaim,  Set-oflF ,  or  Reconpment.^^  —  The  lessee  may  plead 
a  counterclaim,  set-off  or  recoupment,  in  an  action  against  him  to  re- 
cover rent,  for  any  matters  growing  out  of  the  contract  or  transaction,^* 


25.  See  the  title   "Jurisdiction." 

[a]  Federal  Jurisdiction.  —  An  ac- 
tion for  rent  against  the  agent  of  the 
stockholders  of  a  defunct  national  bank 
is  a  suit  to  wind  up  the  affairs  of 
the  bank  of  which  the  circuit  court 
(now  district  court)  of  the  United 
States  has  jurisdiction.  International 
Trust  Co.  v.  Weeks,  203  U.  S.  364,  27 
Sup.  Ct.  69,  51  L.  ed.  224. 

[b]  A  counterclaim  for  equitable  re- 
lief in  an  action  for  rent  will  not  be 
entertained  by  a  court  which  has  no 
equity  jurisdiction.  Richards  v.  Lit- 
tell,  ie  Misc.  339,  38  N.  Y.  Supp.  73. 

26.  N.  H. — Gray  v.  Johnson,  14  N. 
H.  414.  N.  Y.— Bracket  v.  Alvord,  5 
Cow.  18;  New  York  v.  Dawson,  2  Johns. 
Cas.  335.  Pa. — Henwood  r.  Cheesenian, 
3  Serg.  &  R.  500.  P.  I.— Asencio  r. 
Gutierrez,  1  Phil.  Isl.  12.  Eng.— Thrale 
f.  Cornwall,  1   Wils.   C.  P.   165. 

27.  Mass. — Lienow  v.  Ellis,  6  Mass. 
231.  N,  H.— White  v.  Sanborn,  6  N. 
H.  220.  N.  Y.— Bracket  v.  Alvord,  5 
Cow.  18;  New  York  v.  Dawson,  2  Johns. 
Cas.  335.  Pa. — Henwood  v.  Cheeseman, 
3  Serg.  &  R.  500.  Vt.— University  of 
Vermont  v.  Joslyn,  21  Vt.  52. 

28.  Miss. — Oliver  v.  Loye,  59  Miss. 
320.  Ohio.— Genin  v.  Grier,  10  Ohio 
209.  Vt.— Tillotson  v.  Prichard,  60  Vt. 
94,  14  Atl.  302,  6  Am.  St.  Rep.  95; 
University  of  Vermont  v.  Joslyn,  21 
Vt.  52. 

See  also  the  statutes  of  the  various 
states. 

[a]  A  Personal  Action. — "An  ac- 
tion for  a  money  rent  is  a  purely  per- 
sonal action  as  contradistinguished  from 
real  and  mixed  actions,  differing  in 
nothing  from  an  action  for  any  other 
money  demand  arising  out  of  con- 
tract."   Adams  v.  Blecker,  33  Mo.  403. 

29.  Genin  v.  Grier,  10  Ohio  209. 


SO.  Sheppard  v.  Coeur  d'  Alene 
Lumb.  Co.,  62  Wash.  12,  112  Pac.  932, 
Ann.  Cas.  1912C,  909,  44  L.  R.  A.  (N. 
S.)    267. 

31.  Campbell  v.  Gates  (Tex.  Civ. 
App.),  51  S.  W.  268;  Mahon  v.  Cot- 
ton, 13  Tex.  Civ.  App.  239,  35  S.  W. 
869. 

As  to  venue  generally,  see  the  title 
"Venue."  In  justices'  courts,  see  the 
title  "Justices  of  the  Peace." 

32.  Mahon  v.  Cotton,  13  Tex.  Civ. 
App.   239,   35   S.  W.   869. 

[a]  When  a  lessee  holds  over,  his 
obligation  to  pay  rent  rests  upon  an 
implied  contract  into  which  the  law 
reads  the  terms  of  the  original,  and  a 
provision  in  the  original  lease  to  pay 
in  a  county  other  than  his  residence 
cannot  be  invoked.  Mahon  v.  Cotton, 
13  Tex.  Civ.  App.  239,  35  S.  W.  869. 
See  also  Kennedy  v.  New  York,  196 
N.  Y.  19,  89  N.  E.  360,  25  L.  R.  A. 
(N.  S.)  847;  Roller  v.  Zundelowitz,  32 
Tex.   Civ.   App.   16-5,   73   S.   W.   1070. 

33.  See  generally  the  title  "Set-Off, 
Counterclaim  and  Recoupment." 

34.  Fla.— Robinson  v.  L'Engle,  13 
Fla.  482.  Ga,— Lewis  &  Co.  v.  Chis- 
holm,  68  Ga.  40;  Guthman  v.  Castle- 
berry,  48  Ga.  172.  lU.— Pepper  v. 
Rowley,  73  111.  262;  Globe  Assn.  v. 
Brega,  190  111.  App.  60;  Harmony  Co. 
r.  Rouch,  62  111.  App.  97.  Ind.— Hen- 
dry V.  Squier,  126  Ind.  19,  25  N.  E. 
830,  9  L.  R.  A.  798;  Coles  v.  Peck,  96 
Ind.  333,  49  Am.  Rep.  161;  Norris  v. 
Tharp,  65  Ind.  47.  la. — Spencer  v. 
Jones,  134  N.  W.  107.  Kan.— Mann  v. 
Fuller,  63  Kan.  664,  66  Pac.  627.  Ky. 
Ventura  Hotel  Co.  v.  Pabst  Brew.  Co., 
!28  S.  W.  292;  Duffy  r.  White,  16 
Ky.  L.  Rep.  94.  La. — Hinriehs  v.  New 
Orleans,  50  La.  Ann.  1214,  24  So.  224. 
Me. — Union   Water   P.   Co.   v.   Pingree, 
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91  Me.  440,  40  Atl.  333.  Mass.— Taylor 
V.  Finnigan,  189  Mass.  568,  76  N.  E. 
203,  2  L.  R.  A.  (N.  S.)  973.  Mich. 
Norris  v.  McFadden,  159  Mich.  424,  124 
N.  W.  54;  May  wood  v.  Logan,  78  Mich. 
135,  43  N.  W.  1052,  18  Am.  St.  Rep. 
431.  Miss. — Neville  v.  Ihrie,  103  Miss. 
454,  60  So.  577;  Bloodworth  v.  Stevens, 
51  Miss.  475.  Mo. — Wilkerson  r.  Farn- 
ham,  82  Mo.  672;  Hume  r.  Hale,  146 
Mo.  App.  659,  125  S.  W.  871.  Neb. 
Stone  V.  Snell,  86  Neb.  581,  125  N.  W. 
1108;   Creighton  v.  Finlayson,  46  Neb. 

457,  64  N.  W.  1103.  N.  Y.— Kelsey  v. 
Ward,  38  N.  Y.  83;  Steiger  v.  Feld- 
man,  94  Misc.  243,  157  N.  Y.  Supp. 
1042;  Martin  Rlty.  Co.  v.  Cook,  138 
N.  Y.  Supp.  99.  Pa. — Murdoch  v. 
Groves,  51  Pa.  Super.  539;  Depuy  v. 
Silver,  1  Clark  385.  R.  I.— Phillips  f. 
The    Sun    D.    B.    &    C.    Co.,    10    R.    I. 

458.  Tenn.— Forbus  v.  Watkins,  62  S. 
W.  36.  Tex. — Gillispie  v.  Ambrose 
(Tex.  Civ.  App.),  161  S.  W.  937;  New 
York  &  Texas  Land  Co.  v.  Cruger 
(Tex.  Civ.  App.),  27  S.  W.  212.  Vt. 
Breese  v.  McCann,  52  Vt.  498.  Wash. 
Thompson  Estate  v.  Washington  Inv. 
Co.,  84  Wash.  326,  146  Pac.  617.  Wis, 
Eldred  v.  Leahy,  31  Wis.  546;  Orton 
V.  Noonan,  30  Wis.  611.  Can. — Mc- 
Annany  v.  Tiekell,  23  U.  C.  Q.  B.  122; 
Thymeus  v.  Beautrong,  9  Rev.  Leg.  540. 

[a]  Established  Doctrine. — "Before 
the  doctrine  of  recoupment  had  been 
as  firmly  established  as  it  now  is,  it 
was  repeatedly  decided  that  the  lessee 
could  not,  in  an  action  for  rent,  set 
up  the  breach  by  the  plaintiff  of  a 
covenant  in  the  same  lease,  though 
such  covenant  concerned  the  subject 
for  which  the  rent  was  agreed  to  be 
paid.  .  .  .  The  principle  of  these 
cases  was  afterwards  repeatedly  dis- 
approved of  in  the  same  court  in  which 
they  were  decided;  and  it  cannot  be 
denied  consistently  with  the  doctrine 
now  well  established,  but  that  in  an 
action  for  a  breach  of  contract,  the 
defendant  may  show  that  the  plaintiff 
has  not  performed  the  same  contract 
on  his  part,  and  may  recoup  his  dam- 
ages for  such  breach  in  the  same  action, 
whether  they  are  liquidated  or  not." 
Mayor  of  N.  Y.  v.  Mabie,  13  N.  Y. 
151,  64  Am.  Dec.  538. 

[b]  Surrender  and  acceptance  should 
be  pleaded  as  a  counterclaim  when  the 
action  is  for  rent  which  fell  due  at 
the  beginning  of  the  term  in  which  de- 

Vol.  XVIII 


fendant  gave  up  the  premises,  other- 
wise the  plaintiff  will  be  entitled  to 
recover  for  the  whole  term.  Kahn  v. 
Rosenheim,  34  Misc.  192,  68  N.  Y.  Supp. 
856. 

[c]  A  counterclaim  in  favor  of  the 
assignee  of  the  term^  cannot  be  set  up 
by  the  lessee  in  an  action  against  him 
by  the  lessor  to  terminate  the  lease 
and  regain  possession  of  the  premises. 
Barney  v.  Du  Vivier,  86  Misc.  29,  147 
N.  Y.  Supp.  913.  See  also  Powers  v. 
Daily,  106  Mich.  61,  63  N.  W.  979. 

[d]  In  an  action  by  the  lessor's  as- 
signee to  recover  rent,  a  credit  in 
favor  of  the  lessee  and  against  the 
lessor,  arising  out  of  the  subject-mat- 
ter of  the  lease,  may  be  pleaded  as 
a  set-off,  but  will  not  authorize  a  re- 
covery against  the  plaintiff.  Casad  v. 
Hughes,  27  Ind.  141.  See  also  Farley 
V.  Thompson,   15  Mass.  18. 

[e]  Against  Purchaser  of  Premises. 
A  debt  against  lessor  in  favor  of  the 
lessee,  but  originating  before  the  prem- 
ises were  attached,  cannot  be  set  off 
in  an  action  for  rent  against  the  lessee 
by  the  purchaser  at  the  attachment 
sale.  Buffum  v.  Deane,  4  Gray  (Mass.) 
385. 

[f]  Collateral  Covenants. — If  the 
covenant  alleged  to  be  breached  be 
merely  collateral,  as  a  promise  to  do 
something  in  regard  to  other  prem- 
ises than  those  leased,  the  failure  to 
keep  it  does  not  suspend  or  discharge 
the  rent  and  cannot  be  relied  upon  as 
a  defense.  Wilcox  v.  Palmer,  163  Pa. 
109,  29  Atl.  757. 

[g]  A  joint  claim  against  plaintiff 
and  one  who  is  not  connected  with 
the  action,  cannot  be  urged  as  a  set-off 
in  an  action  for  rent.  Bridgham  v.  Tile- 
ston,  5  Allen   (Mass.)   371. 

[h]  A  counter-charge  for  rent  can- 
not be  set  off  by  the  lessee  as  a  counter- 
claim in  an  action  by  the  lessor  for 
rent,  where  it  appears  that  the  lessor 
occupied  a  part  of  the  leased  premises 
during  part  of  the  term  for  which 
rent  is  demanded,  there  being  no  prom- 
ise to  pay  rent  by  the  lessor,  nor  any 
circumstances  from  which  a  promise 
nn'ght  be  implied.  Such  a  claim  can 
be  available  as  a  set-off  only  when  it 
distinctly  appears  that  the  relation  of 
landlord  and  tenant  existed.  Tower  v. 
Blessing,  55  App.  Div.  634,  67  N.  Y. 
Supp.  124.  Compare  Judd  v.  Fellows,  9 
App.    Div.    203,    41    N.    Y.    Supp.    274, 
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but  not  for  damages  resulting  from  the  tort  of  his  lessor,^*  or  the 
wrongful  acts  of  third  persons,^"  unless  the  claim  sounding  in  tort 
arises  out  of  the  same  subject-matter  on  which  the  suit  on  the  con- 
tract is  brought.^'  Thus  the  lessee  may  counterclaim  for  damages 
caused  by  the  lessor's  fraud  or  deceit  concerning  the  lease  ;^^  or  for 
breach  of  the  covenant  of  quiet  enjoyment  ;^^  and  when  the  lease 
contains  a  covenant  by  the  lessor  to  make  repairs,  the  lessee  may 


75  N.  Y.  St.  685.  And  see  also  Fonda 
V.  Lape,  56  Hun  639,  8  N.  Y.  Supp. 
792. 

35.  Fla. — Robinson  v.  L'Engle,  13 
Fla.  482.  Ga.— Smith  v.  Green,  128 
Ga.  90,  57  S.  E.  98;  Brown  v.  Alfriend, 
61  Ga.  12.  Mass. — Dunham  v.  Presby, 
120  Mass.  285.  Mo. — Wilkerson  v. 
Farnham,  82  Mo.  672;  Landers  v. 
Schneider,  180  Mo.  App.  49,  165  S.  W. 
872.  N.  Y.— Edgerton  v.  Page,  20  N. 
Y.  281,  affirming  u  How.  Pr.  116,  5 
Abb.  Pr.  1,  1  Hilt.  320;  Walker  v. 
Shoemaker,  4  Hun  579;  Cram  v.  Dress- 
er, 2  Sandf.  120.  Pa.— Kelly  v.  Miller, 
249  Pa.  314,  94  Atl.  1055.  Tenn.— Hulme 
f.  Brown,  3  Heisk.  679.  Tex. — Hedrick 
f.  Smith  (Tex.  Civ.  App.),  146  S.  W. 
305.  Compare  Duran  v.  Lucas  (Tex. 
Civ.  App.),  144  S.  W.  695.  Wis.— Kuhn 
V.  Sol.  Heavenrieh  Co.,  115  Wis.  447, 
91   N.  W.  994,   60  L.  R.  A.  585. 

[a]  Changing  the  premises  by  the 
landlord  in  such  a  way  as  to  incon- 
venience the  tenant  and  cause  him  to 
move  is  a  tort  which  cannot  be  the 
basis  of  a  counterclaim  by  the  tenant 
in  an  action  against  him  for  rent. 
Faber  v.  Phillips,  26  Misc.  723,  56  N. 
Y.  Supp.  1028.  Compare  Truman  v. 
Reiss,  175  111.  App.  351;  Garrett  v. 
Conner,   155   HI.   App.   161. 

[b]  Conversion  by  the  landlord  of 
personalty  left  on  the  premises  by  a 
tenant  who  was  dispossessed  cannot  be 
offset  in  an  action  for  rent  which  ac- 
crued prior  to  the  dispossession.  Fink- 
elmeier  v.  Bates^  16  Jones  &  S.  (N.  Y.) 
433. 

36.  Ga. — Adair  v.  Allen,  18  Ga.  App. 
636,  89  S.  E.  1099.  la.— McCullough 
V.  Houar,  141  Iowa  342,  117  N.  W. 
1110.  Miss.— Blvthe  v.  Pratt,  62  Miss. 
707.  N.  Y.— Gaftup  v.  Albany  Ry.  Co., 
65  N.  Y.  1.  Pa.— Haldy  v.  Deichler,  16 
Pa.  Dist.  711. 

37.  HI.— Burroughs  v.  Clancey,  53  111. 
30.  N.  Y.— Walker  f.  Shoemaker,  4 
Hun  579,  distinguishing  Cram  v.  Dress- 
er, 2  Sandf.  120.  Tex. — Duran  v.  Lucas 
(Tex.  Civ.  App.),  144  S.  W.  695.     Va. 


Newport  News  &  O.  P.  R.  &  Elec.  Co. 
V.  Bickford,  105  Va.  182,  52  S.  E. 
1011. 

[a]  If  damages  result  from  the 
landlord's  making  repairs,  the  lessee 
may  recoup  such  damages  in  an  action 
for  rent.  Mann  v.  Fuller,  63  Kan. 
G64,  66   Pac.  627. 

38.  Ala.— Cage  v.  Phillips,  38  Ala, 
382.  111.— Jones  v.  Roberts,  188  111. 
App.  609.  Ind. — Norris  v.  Tharp,  65 
Ind.  47.  la.— Dougan  v.  Mitchell,  138 
Iowa  45,  115  N.  W.  492;  Sisson  v. 
Kaper,  105  Iowa  599,  75  N,  W.  490. 
Mass,— Hall  v.  Ryder,  152  Mass.  528, 
25  N.  E.  970.  Mich,— Morton  v.  Hanes, 
162  Mich.  366,  127  N.  W.  269.  Mo. 
Hume  V.  Hale,  146  Mo.  App.  659,  125 
S.  W.  871.  Neb.— Bauer  v.  Taylor,  4 
Neb.  (Unof.)  701,  96  N.  W.  268;  Barr 
V.  Kimball,  43  Neb.  766,  62  N.  W. 
196.  N.  J. — Dennison  f.  Grove,  52  N. 
J.  L.  144,  19  Atl.  186.  N.  Y.— Powell 
V.  F.  C.  Lynde  Co.,  49  App.  Div.  286, 
64  N.  Y.  Supp.  153  (reversing  29  Misc. 
419,  60  N.  Y.  Supp.  1044);  Hatasatah 
Rlty.  Co.  V.  Gulick,  137  N.  Y.  Supp. 
787;  Lack  v.  Wycoff,  11  N.  Y.  St.  678. 
Okla.— Myers  v.  Fear,  21  Okla.  498,  96 
Pac.  642,  129  Am.  St.  Rep.  795.  Pa. 
Lierz  v.  Morris,   19   Pa.  Super.   73. 

39.  Ala, — Abrams  v.  Watson,  59  Ala, 
524.  Ind, — Jennings  v.  Bond,  14  Ind. 
App,  282,  42  N.  E.  957.  la.— Harmont 
V.  Sullivan,  128  Iowa  309,  103  N.  W. 
951,  Ky.— Ventura  Hotel  Co.  v.  Pabst 
Brew.  Co.,  128  S.  W.  292.  Mass.— Hol- 
brook  V.  Young,  108  Mass.  83;  Rice  v. 
Baker,  2  Allen  411;  Fitchburg  Cotton 
Mfg.  Co.  V.  Melven,  15  Mass.  268. 
Minn, — Chapman-Drake  Co.  v.  Fabian 
Mfg.  Co.,  104  Minn.  176,  116  N.  W. 
207;  Collins  v.  Lewis,  53  Minn.  78,  54 
N.  W.  1056,  19  L.  R.  A.  822;  Green- 
wood V.  Murray,  26  Minn.  259,  2  N.  W. 
945.  Mont.— York  v.  Stewart,  21  Mont. 
515,  55  Pac.  29,  43  L.  R.  A.  125.  Neb. 
Kitchen  Bros.  Hotel  Co.  v.  Philbin,  2 
Neb.  (Unof.)  340,  96  N.  W.  487.  N,  Y. 
Rogers  V.  Ostrom,  35  Barb.  523;  Times 
Square   Imp.    Co.    r.   Fleischmann's    V. 
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counterclaim,  set-off  or  recoup  his  damages  for  a  breach  thereof," 
or  in  case  the  repairs  are  made  by  the  lessee  then  for  the  cost  of 
such  repairs.*^ 


M.  Bky.  (App.  Div.),  160  N.  Y.  Supp. 
346;  Ludlow  r.  McCarthy,  5  App.  Div. 
517,  38  N.  Y.  Supp.  1075.  N.  C— Mc- 
Kesson V.  Mendenhall,  64  N.  C.  286, 
502.  Okla.— Hanley  v.  Banks,  6  Okla. 
79,  51  Pac.  664.  Pa. — Kellv  v.  Miller, 
249  Pa.  314,  94  Atl.  1055.  Tex.— Strib- 
ling  V.  Gray  (Tex.  Civ.  App.),  81  S.  W. 
789.  Wis.— Eldred  v.  Leahy,  31  Wis. 
546;   Orton   v.   Noonan,   30   Wis.   611. 

[a]  Wlien  tlie  lease  is  under  seal 
this  defense  is  not  available  in  some 
jurisdictions.  Hunter  v.  Eeiley,  43  N. 
J.  L.  480. 

[b]  Eviction. — The  defendant  may, 
after  eviction,  counterclaim  and  offset 
the  rental  value  of  the  premises  from 
the  date  of  such  eviction,  but  not  the 
rent  due  before  eviction.  One  Hundred 
Forty-Two  West  57th  St.  Co.  v.  Trow- 
bridge, 88  Misc.  70,  150  N.  Y.  Supp. 
538;  Martin  v.  Crest  B.  B.  Co.,  81  Misc. 
141,  142  N.  Y.  Supp.  316. 

[c]  "The  partial  eviction  of  the  de- 
fendant by  the  plaintiff  was  a  viola- 
tion of  this  covenant  [the  covenant  of 
quiet  enjoyment],  which  gave  rise  to 
an  independent  cause  of  action  on  the 
part  of  the  tenant.  It  was,  therefore, 
a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the 
plaintiff's  claim,  and  consequently  was 
the  proper  subject  of  a  counterclaim  in 
this  action."  Curry  v.  Fox,  133  N.  Y. 
Supp.   417. 

[d]  Diminution  of  r»nt,  claimed  by- 
reason  of  a  partial  eviction,  m»j  be 
asserted  in  a  separate  action  or  by 
way  of  reconvention  if  suit  be  insti- 
tuted against  lessee  for  rent.  Hinrichs 
r.  New  Orleans,  50  La.  Ann.  1214,  24 
So.  224. 

40.  Ala. — Murphy  t\  Farley,  124  Ala. 
279,  27  So.  442;  Vandegrift  f.  Abbott, 
75  Ala.  487.  Ga. — Stewart  v.  Lanier 
House  Co.,  75  Ga.  582;  Cohen  f.  Brun- 
son,  14  Ga.  App.  170,  80  S.  E.  679. 
111.— Lunn  f.  Gage,  37  111.  19,  87  Am. 
Dec.  233;  Doggett  v.  Norton,  20  111. 
332;  Jones  r.  Blanks,  178  111.  App.  196. 
Ind. — Block  v.  Ebner,  54  Ind.  544;  Mc- 
Coy V.  Oldham,  1  Ind.  App.  372,  27 
N.  E.  647,  50  Am.  St.  Eep.  208.  Me. 
Union  Water  P.  Co.  v.  Pingree,  91  Me. 
440,    40     Atl.     333.       Md.— Cramer     v. 
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Baugher,  100  Atl.  507.  Minn.— Pioneer 
Press  Co.  v.  Hutchinson,  63  Minn.  481, 
65  N.  W.  938.  Miss.— Kiernan  v.  Ger- 
main, 61  Miss.  498.  Mo, — Green  v. 
Bell,  3  Mo.  App.  291.  N.  Y.— Thomp- 
son-Houston Electric  Co.  v.  Durant 
Land  Imp.  Co.,  144  N.  Y.  34,  39  N.  E. 
7  (reversing  4  Misc.  207,  23  N.  Y.  Supp. 
900,  53  N.  Y.  St.  467);  Cook  v.  Soule, 
56  N.  Y.  420;  Myers  v.  Burns,  35  N.  Y. 
269.  Pa.— Russell  v.  Rush,  2  Pittsb.  134. 
S.  C— Holliday  v.  Pegram,  89  S.  C.  73, 
71  S.  E.  367,  Ann.  Cas.  1913A,  33. 
Tex.— Coleman  v.  Bunce,  37  Tex.  171. 

[a]  No  Implied  Covenant  To  Re- 
pair.— Kuhn  V.  Sol.  Heavenrich  Co.,  115 
Wis.  447,  91  N.  W.  994,  60  L.  R.  A. 
585. 

[b]  Notice  to  landlord  of  the  need 
to  repair  is  essential  element  of  the 
lessee's  right  to  recoup  damages  result- 
ing from  failure  to  repair.  Henley  v. 
Brockman,  124  Ga.   1059,  53  S.  E.  672. 

[c]  Ordinary  repairs,  such  as  those 
made  for  the  purpose  of  keeping  the 
premises  in  their  original  condition, 
cannot  be  set  off  against  the  landlord's 
claim  for  rent.  Kline  v.  Jacobs,  68  Pa. 
57. 

[d]  Negligence  of  lessee  as  the  pri- 
mary cause  of  damage  from  failure  to 
repair  takes  away  the  right  to  recoup 
Buch  damage  in  an  action  to  recover 
rent  by  the  landlord.  Henley  v.  Brock- 
man,  124  Ga.  1059,  53  S.  E.  672.  See 
also  Green  f.  Bell,  3  Mo.  App.  291,  296;/ 
Cook  V.  Soule,  56  N.  Y.  420;  Reiner  v. 
.lones,  38  App.  Div.  441,  56  N.  Y.  Supp. 
423;  Beakea  v.  Holzman,  47  Misc.  384, 
94   N.   Y.   Supp.   33,   16   Ann.   Cas.  451. 

[e]  A  breach  of  agreement  to  supply 
a  certain  amount  of  heated  water  to 
the  lessee,  to  be  used  on  the  leased 
premises,  is  not  a  partial  eviction  but 
is  in  the  nature  of  a  breach  of  the 
covenant  to  repair  and  gives  the  lessee 
a  right  of  action  for  damages  which 
may  be  pleaded  by  way  of  recoupment 
in  an  action  for  rent.  Wurz  v.  Watts, 
73  Misc.   262,   132  N.  Y.   Supp.  685. 

41.  Mass. — Fillebrown  v.  Hoar,  124 
Mass.  580.  Mo.— Green  v.  Bell,  3  Mo. 
App.  291.  N.  Y.— Myers  r.  Burns,  35 
N.  Y.  269;  Silberberg"  v.  Trachtenberg, 
58  Misc.  536,  109  N.  Y.  Supp.  814; 
Jeffers  f.  Bantley,  47  Hun  90,  14  N.  Y. 
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5.  Parties.'*^  —  a.  Plaintiff.  —  (I.)  In  General.  —  Actions  for  rent, 
being  based  upon  contract  express  or  implied,  are  governed  by  the 
general  rules  as  to  parties  plaintiff  in  contract  actions,*^  as  well  as  by 
the  rules  governing  parties  in  any  sort  of  an  action."  Thus  generally 
the  action  for  rent  should  be  brought  by  the  party  beneficially  inter- 
ested,*' except  that  a  trustee  rather  than  the  cestui  que  trust  should 
bring  the  action.*^  At  common  law,  an  action  on  a  written  lease  made 
by  an  agent  in  his  own  name,  could  only  be  maintained  by  the  agent,*^ 


St.  648.  Wash. — Thompson  Estate  v. 
Washington  Inv.  Co.,  84  Wash.  326,  146 
Pac.  617.  W.  Va. — Cheuvront  v.  Bee, 
44  W.  Va.  103,  28  S.  E.  751. 

[a]  Cost  of  Repairs  Must  Have  Been 
Paid. — To  enable  the  defendant  to  set 
off  against  an  amount  due  as  rent  cer- 
tain bills  for  repairs  which  he  had,  it 
must  appear  that  such  bills  were  paid. 
Burnham  v.  Roberts,   103   Mass.   379. 

[b-]  Tender  by  Lessee. — Where  the 
lessee  has  a  counterclaim  against  the 
lessor  for  repairs  made  by  himself  that 
should  have  been  made  by  the  lessor, 
he  cannot  offer  the  amount  of  rent  due, 
less  the  sum  paid  for  repairs,  and  in 
an  action  against  him  by  the  lessor 
for  rent  plead  a  valid  tender.  Ely  v. 
Spiero,  28  App.  Div.  485,  51  N.  Y. 
Supp.  124. 

42.  See  generally  the  title  "Par- 
ties." 

43.  See  11  Standard  Proc.  958. 

In  action  of  covenant,  see  6  Stand- 
ard Proc.  136. 

44.  See   the   title    "Parties." 

45.  Moses  v.  Ingram,  99  Ala.  483, 
12  So.  374;  Dickinson  Co.  v.  Fitterling, 
72  Minn.  483,  75  N.  W.  731. 

Compare  11  Standard  Proc.  958,  962, 
and  the  title  "Parties." 

[a]  Leas©  in  Name  of  Third  Party. 
A  corporation  may  maintain  an  action 
for  rent  as  the  owner  thereof  even 
though  the  lease  was  made  in  the  name 
of  another.  Douglass  v.  Branch  Bank, 
19  Ala.  659.  See  also  Toan  v.  Pline, 
60  Mich.  385,  27  N.  W.  557. 

[b]  A  widow,  before  dower  as- 
signed, cannot  maintain  an  action  for 
rent  against  an  heir  at  law,  who  oc- 
cupied premises  of  her  deceased  hus- 
band without  her  permission,  request, 
or  sufferance.  Andrews  v.  Andrews,  14 
N.  J.  L.  141. 

[c]  The  personal  representatives  of 
a  life  tenant  of  real  estate  (1)  are  not 
the  proper  parties  plaintiff  in  an  ac- 
tion on  a  lease  made  during  the  life- 
time of  the  life  tenant  for  rent  which 
accrued  after  the  life   tenant's   death 


(Steuber  v.  Huber,  107  App.  Div.  599, 
95  N.  Y.  Supp.  348),  (2)  but  they  are 
proper  parties  plaintiff  for  rent  ac- 
cruing in  the  lifetime  of  deceased. 
Shaw  V.  Partridge,  17  Vt.  626. 

[d]  Lease  for  the  Benefit  of  Third 
Person.— See  Montague  v.  Smith,  13 
Mass.  396,  405;  and  the  title  "Par- 
ties," where  is  discussed  the  right  of 
one  for  whose  benefit  a  contract  is 
made,  to  sue  thereon. 

46,  Bates  v.  Scheik,  47  Mo.  App, 
642.  See  3  Standard  Proc.  114;  11 
Standard  Proc.  963,  and  the'  title 
"Parties," 

[a]  Cestui  Que  Trust, — Action  for 
rent  cannot  be  maintained  by  a  cestui 
que  trust,  where  the  letting  was  by  the 
trustee,  for  a  period  of  time  within 
the  trust,  since  the  legal  title  during 
that  period  was  in  the  trustee.  Grady 
V.  Ibach,  94  Ala.  152,  10  So.  287. 

[b]  On  the  death  of  the  cestui  que 
trust  and  termination  of  the  trust,  the 
right  to  maintain  an  action  for  rent 
vests  in  the  heirs.  It  cannot  be  main- 
tained by  the  trustee.  Smith  v.  Farmer 
Type-Founding  Co.,  17  Misc.  311,  40 
N.   Y.   Supp.   356. 

A  guardian's  right  to  sue  depends 
upon  principles  and  rules  discussed  in 
10  Standard  Proc  858,  et  seq. 

[c]  A  guardian  of  minor  heirs,  with 
whom  a  lessee  has  entered  into  a  rental 
contract,  and  between  whom  alone  the 
relation  of  landlord  and  tenant  exists, 
has  the  sole  right  to  maintain  an  action 
for  rent.  The  wards  have  no  privity 
of  contract  in  such  a  case,  either  ex- 
press or  implied,  and  cannot  maintain 
the  action.  Sylvester  v.  Ralston,  31 
Barb.  (N.  Y.)  286.  See  also  Pond  v. 
Curtiss,  7  Wend.  (N.  Y.)  45.  But  see 
Porter  v.  Bleiler,  17  Barb.  (N.  Y.)  149, 
holding  that  an  infant  may  maintain 
an  action  for  use  and  occupation,  al- 
though he  has  a  general  guardian. 

^  47,  Morgan  v.  Reid,  7  Abb.  Pr.  (N. 
Y.)  215.  See  the  title  "Principal  and 
Agent." 
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hilt  under  the  code  it  may  he  hrought  by  either  the  agent  or  his  prin- 
cipal.*^ In  the  case  of  a  lease  under  seal  executed  by  an  unauthorized 
agent  in  his  own  name  the  landlord  may  waive  the  lease  and  sue  for 
use  and  occupation,*®  but  not  if  the  agent  was  authorized  to  execute 
the  lease.^"  Wherever  the  o-WTier  himself  could  maintain  an  action 
for  use  and  occupation,  the  same  remedy  lies  in  favor  of  the  pur- 
chaser of  his  title  at  sheriff's  sale  for  any  sum  accruing  after  he  has 
received  his  deed.^^  But  a  purchaser  cannot  maintain  covenant  on 
the  original  lease,^^  nor  any  action  for  rent  whatever  under  circum- 
sttinces  which  are  adverse  to  the  relation  of  landlord  and  tenant.^* 
(II.)  Assignee  of  Rent  or  Reversion.  —  At  common  law  an  assignee  of 
the  rent  or  reversion  could  only  enforce  the  covenants  of  the  lease  by 
an  action  in  the  name  of  the  original  landlord,"  but  in  equity  and 
under  modern   statutes  he   may   sue   in   his  own   name.'*     But   the 


48.  Morgan  v.  Raid,  7  Abb.  Pr.  (N. 
Y.)  215;  Manette  v.  Simpson,  61  Hun 
620,  15  N.  Y.  Supp.  448.  See  the  title 
"Principal  and  Agent." 

49.  Schaefer  v.  Henkel,  75  N.  Y. 
378,  7  Abb.  N.  C.  1,  57  How.  Pr.  97. 

50.  Kiersted  v.  Orange  &  A.  R.  Co., 
69  N.  Y.  343,  25  Am.  Rep.  199;  Hays 
V.  Moody,  2  N.  Y.  Supp.  385,  holding 
that  an  action  on  a  sealed  lease  was 
properly  brought  by  the  unmentioned 
principal  as  the  assignee  of  the  agent. 

51.  In  re  Stockton 's  Appeal,  64  Pa. 
58;  Hayden  v.  Patterson,  51  Pa.  261. 

52.  Sprague  Nat.  Bank  v.  Erie  R. 
Co.,  22  App.  Div.  526,  48  N.  Y.  Supp. 
65. 

[a]  By  Purchaser  on  Foreclosure. 
An  action  on  the  covenants  of  a  lease 
cannot  be  maintained  by  the  purchaser 
on  foreclosure  against  the  lessee,  or 
vice  versa,  when  there  was  no  privity 
of  contract  or  estate  between  the  mort- 
gagee and  the  lessee,  and  consequently 
none  between  the  purchaser  and  the 
lessee.  Sprague  Nat.  Bank  v.  Erie  R. 
Co.,  22  App.  Div.  526,  48  N.  Y.  Supp. 
65. 

53.  Wacht  V.  Erskine,  61  Misc.  96, 
113  N.  Y.  Supp.  130;  Peters  v.  Elkins, 
14  Ohio  344. 

[a]  Not  Purchaser's  Tenant. — An 
action  for  the  recovery  of  rent  can- 
not be  maintained  by  a  purchaser  on 
foreclosure,  to  which  proceeding  the 
tenant  was  not  a  party,  the  tenant  not 
haA'ing  attorned,  and  the  purchaser 
taking  subject  to  existing  leases.  Wacht 
V.  Erskine,  CI  Misc.  96,  113  N.  Y. 
Supp.  130. 

54.  U.  S.— Broadwell  v.  Banks,  134 
Fed.  470.  Conn.— Baldwin  v.  Walker, 
21  Conn.  168.     N.  H.— Mussey  v.  Holt, 
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24  N.  H.  248,  55  Am.  Dec.  234.     Ohio. 
Crawford  v.  Chapman,  17  Ohio  449. 

55.  U.  S.— Broadwell  v.  Banks,  134 
Fed.  470.  Conn. — Baldwin  v.  Walker, 
21  Conn.  168.  111. — Springer  v.  Chicago 
R.  E.  Loan  &  Tr.  Co.,  202  HI.  17,  66 
N.  E.  850;  Crosby  v.  Loop,  14  HI.  330, 
13  HI.  625;  Barr  r.  Florentine  Alabas- 
ter Co.,  174  HI.  App.  256.  Ind.— Ken- 
nard  v.  Harvey,  80  Ind.  37;  Goodwin 
V.  Hudson,  60  Ind.  117;  Indianapolis 
Nat.  Gas  Co.  v.  Pierce,  25  Ind.  App. 
116,  56  N.  E.  137.  Kan.— Carter  r. 
George,  30  Kan.  45,  1  Pac.  58.  Me. 
Damren  v.  American  L.  &  P.  Co.,  91 
Me.  334,  40  Atl.  63.  Mass.— Maden  v. 
Woodman,  205  Mass.  4,  91  N.  E.  206; 
McNeil  V.  Kendall,  128  Mass.  245,  35 
Am.  Rep.  373;  Pfaff  v.  Golden,  126 
Mass.  402.  Mich.— Bly  r.  Bliss,  123 
Mich.  195,  81  N.  W.  1080;  Perrin  v. 
Lepper,  34  Mich.  292.  Miss.— Wright 
r.  Hardy,  76  Miss.  524,  24  So.  697.  Mo. 
Latta  r.  Weiss,  131  Mo.  230,  32  S.  W. 
1005;  Walker  r.  Mauro,  18  Mo.  564; 
Page  V.  Culver,  55  Mo.  App.  606.  N.  H. 
Mussey  v.  Holt,  24  N.  H.  248,  55  Am. 
Dec.  234.  N.  J. — Rverson  v.  Quacken- 
bush,  26  N.  J.  L.  236;  Farley  r.  Craig, 
11  N.  J.  L.  262,  274.  N.  Y.— Van 
Rensselaer  v.  Read,  26  N.  Y.  558; 
Moffatt  V.  Smith,  4  N.  Y.  126;  Harbeck 
V.  Sylvester,  13  Wend.  608.  Ohio. 
Smith  V.  Harrison,  42  Ohio  St.  180; 
Sutliff  V.  Atwood,  15  Ohio  St.  186; 
Masury  v.  Southworth,  9  Ohio  St.  340, 
347.  Pa. — Esling  v.  Zantzinger,  13  Pa. 
50;  Newbold  r.  Comfort,  2  Clark  331, 
4  Pa.  L.  J.  117.  Tex.— Groos  &  Co.  v. 
Chittim  (Tex.  Civ.  App.),  100  S.  W. 
1006.  Eng.— Isherwood  v.  Oldknow,  3 
Maule  &  S.  382,  16  Rev.  Rep.  305,  105 
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assignee  is  not  the  proper  party  plaintiff  in  an  action  for  rent  due 
prior  to  the  assignment,  unless  the  assignment  includes  prior  rents  ;^" 
nor  is  the  assignee  of  rents  the  proper  party  to  sue  in  an  action  for 
breach  of  covenant  to  return  the  premises  in  good  condition."^ 

(III.)  Grantor  of  Reversion.  —Under  the  statute  the  grantor  or 
vendor  cannot  after  the  sale  maintain  an  action  for  rent  subsequently 
accruing,''''  this  right  belonging  to  the  vendee  as  the  real  party  in  in- 
terest.^^  But  it  is  otherwise  where  the  grantor  reserves  rent.^°  And 
in  an  action  on  a  written  lease  which  has  not  been  assigned,  he  may 
sue  for  the  use  of  the  vendee.®^ 

(IV.)  Original  Lessee.  —  A  lessee  who  stands  in  the  relation  of 
landlord  to  a  sublessee  is  the  proper  party  plaintiff  in  an  action  to 
recover  rent.*'^  A  lessee  who  assigns  his  lease  remains  liable  for  the 
rent  in  the  nature  of  a  surety,  and,  in  case  he  has  to  meet  the 
obligation,  may  bring  an  action  against  the  assignee  of  the  lease  for 
the  rent  due.^^ 


Eng.  Reprint  654.  Can. — Hope  v.  White, 
17  U.  C.  C.  P.  52. 

But  see  H,icks  v.  Dotz,  4  Bush  (Ky.) 
420,  holding  the  "real  party  in  inter- 
est" statute  does  not  apply. 

As  to  an  action  by  the  assignee  as 
the  real  party  in  interest  generally,  see 
c<  Standard  Proc.  112.  See  also  the 
title  "Parties,"  as  to  right  generally 
of  the  real  party  in  interest  to  sue,  and 
11  Standard  Proc.  962. 

[a]  Attornment  by  the  lessee  to  the 
assignee  of  the  lease  is  not  essential 
to  the  latter 's  right  of  recovery  for 
rent  under  some  statutes.  111. — Barnes 
v.  Northern  Trust  Co.,  169  111.  112,  48 
N.  E.  31,  affirming  66  111.  App.  282; 
Bordereaux  v.  Walker,  85  111.  App.  86. 
Mass. — Burden  f.  Thayer,  3  Mete.  76, 
37  Am.  Dee.  117;  Farley  v.  Thompson, 
15  Mass.  18.  Mich. — Perrin  v.  Lepper, 
34  Mich.  292. 

[b]  A  power  of  attorney  to  collect 
rent  for  another  is  not  an  assignment 
of  the  rent  and  not  sufficient  to  en- 
able one  to  sue  on  it  in  his  own  name 
for  rent  due.  Lord  v.  Carnes,  98  Mass. 
308. 

[c]  As  Grantee  or  Assignee. — It 
makes  no  difference  whether  one  sues 
for  rent  as  grantee  of  the  reversion, 
or  assignee  of  the  lease,  where  the 
right  to  do  so  resides  in  one  indi- 
vidual. Bowman  v.  Keleman,  65  N.  Y. 
598. 

56.  Peck  V.  Northrop,  17  Conn.  217; 
Raymond    v.    Kerker,    2    111.    App.   496. 

57.  Bordereaux  v.  Walker,  85  111. 
App.  86;  Demarest  V.  Willard,  8  Cow. 
(N.  Y.)  206. 


58.  Ala. — Moses  v,  Ingram,  99  Ala 
483,  12  So.  374.  Conn.— Peck  v.  North- 
rop, 17  Conn.  217.  Ind. — Goodwin  v. 
Hudson,   60   Ind.   117. 

[a]  An  action  on  rent  notes  matur- 
ing after  the  transfer  of  title,  can- 
not be  maintained  by  the  payee  whose 
beneficial  interest  therein  expired  at 
the  time  of  the  transfer.  Moses  v. 
Ingram,  99  Ala.  483,  12  So.  374. 

59.  Abercrombie  v.  Redpath,  1  Iowa 
111. 

60.  Crosby  v.  Loop,  14  111.  330,  13 
HI.   625. 

As  to  ground  rents,  see  the  title 
"Lands  and  Land  Transfers." 

61.  McLott  V.  Savery,  11  Iowa  323. 

62.  Trabue  v.  McAdams,  8  Bush 
(Ky.)  74;  United  Merchants'  Rlty.  & 
Imp.  Co.  V.  Roth,  122  App.  Div.  628, 
107  N.  Y.   Supp.  511. 

[a]  A  lessee  of  a  future  term,  who 
notifies  the  present  tenant  that  if  he 
holds  over  after  the  expiration  of  his 
term  he  will  hold  him  as  a  tenant  for 
another  year,  may  maintain  an  action 
against  the  tenant  and  recover  rent; 
for,  while  there  is  neither  privity  of 
contract  nor  estate  between  them,  the 
facts  are  sufficient  to  create  the  rela- 
tion of  landlord  and  tenant.  United 
Merchants'  Rlty.  &  Imp.  Co.  v.  Roth, 
122  App.  Div.  628,  107  N.  Y.  Supp. 
511. 

63.  Mass. — Farrington  v.  Kimball, 
126  Mass.  313,  30  Am.  Rep.  680;  San- 
ders r.  Partridge,  108  Mass.  556;  Pat- 
ten I'.  Deshon,  1  Gray  325,  330.  Miss. 
Brett  V.  Sayle,  60  Miss.  192.  N.  Y. 
Port  V.  Jackson,  17  Johns.  239.     Eng. 
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(V.)  Tenants  In  Common.64  —  At  common  law  an  action  for  rent  did 
not  lie  by  one  tenant  in  common  against  another,  except  by  appoint- 
ment as  bailiff  to  render  an  account/'^  but  later  this  was  changed  by 
statute,  ^nd  the  rule  is  now  quite  general  that  a  tenant  in  common 
is  a  proper  party  to  maintain  such  action  when  there  is  no  doubt  as 
to  the  existence  of  the  relation  of  hindlord  and  tenant.^® 

Joinder  of  Tenants  in  Oommon.G7  —  When  tenants  in  common  join  in 
the  execution  of  a  lease  they  must  join  in  actions  based  upon  it,"^ 
unless  the  lease  provides  for  payment  of  rent  to  each.^^     But  when 


Burnett  v.  Lynch,  5  Barn.  &  C.  589, 
108  Eng.  Reprint  220;  Wolveridge  v. 
Steward,  1  Crom.  &  Mees.  644,  660. 

See  also  Sutcliff  v.  Atwood,  15  Ohio 
St.   186. 

[a]  Lessee  as  Surety. — "The  effect 
of  the  assignment  is,  that  the  lessee 
becomes  a  surety  to  the  lessor  for  the 
assignee,  who,  as  between  himself  and 
the  lessor,  is  the  principal,  bound, 
whilst  he  is  assignee,  to  pay  the  rent 
and  perform  the  covenant  running  with 
the  estate;  and  the  surety,  after  pay- 
ing the  debt,  or  discharging  the  obliga- 
tion to  which  he  is  liable,  has  his 
remedy  over  against  the  principal.  And 
he  would  also,  in  all  probability,  have 
the  same  remedy  over  against  each 
subsequent  assignee,  in  respect  of 
breaches  committed  during  the  contin- 
r.ance  of  the  interest  of  each;  for  the 
lessee  is,  in  effect,  a  surety  for  each 
of  them  to  the  lessor."  Farrington  i\ 
Kimball,  126  Mass.  313,  30  Am.  Rep. 
680. 

64.  See  generally  the  title  "Ten- 
ants in  Common." 

65.  Hall  r.  Stewart,  12  Pa.  211. 

66.  111.— Bolev  r.  Barutio,  120  111. 
192,  11  N.  E.  393;  Chapin  v.  Foss,  75 
111.  280.  Ky.— Burnham  v.  Best,  10  B. 
Mon.  227.  Ohio.— Gaboon  v.  Kinen,  42 
Ohio  St.  190.  Pa.— Hall  v.  Stewart,  12 
Pa.  211. 

[a]  Holding  Adverse. — Where  one 
tenant  in  common  acquires  possession 
under  a  deed  insufficient  to  pass  the 
legal  title  to  the  whole  estate,  and 
holds  exclusively  and  in  hostility  to  the 
title  of  the  others,  his  possession  is  ad- 
verse and  the  other  cotenants  cannot 
maintain  assumpsit  against  him  for 
rent  or  use  and  occupation.  Fielder 
V.  Childs,  73  Ala.  567. 

67.  See  generally  the  title  "Tenants 
in  Common." 

68.  Ind.— Dorsett  r.  Gray,  98  Ind. 
273;    King   v.    Anderson,    20    Ind.    385. 
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Mo. — Churchill  v.  Lammers,  60  Mo. 
App.  244,  251,  1  Mo.  App.  155.  N.  H. 
Bryant  v.  Wells,  56  N.  H.  152.  N.  Y. 
Griffin  v.  Clark,  33  Barb.  46.  Pa. 
Marys  v.  Anderson,  24  Pa.  272.  R.  I. 
Clapp  V.  Pawtucket  Inst.,  for  Savings, 
15  R.  I.  489,  8  Atl.  697,  2  Am.  St. 
Rep.  915.  Tex. — Weinsteine  f.  Har- 
rison, 66  Tex.  546,  1  S.  W.  626.  Eng. 
Decharms  v.  Horwood,  10  Bing.  526,  3 
L.  J.  C.  P.  198,  4  Moore  &  S.  400,  25 
E.    C.    L.    251,    131    Eng.    Reprint    999. 

[a]  At  common  law  tenants  in  com- 
mon had  to  join  when  the  action  was 
personal,  but  not  when  it  was  real. 
Hill  V.  Gibbs,  5  Hill  (N.  Y.)  56;  Decker 
V.  Livingston,  15  Johns.  (N.  Y.)  479, 
482. 

[b]  For  Breach  of  Covenant. — One 
of  several  joint  tenants  cannot  main- 
tain an  action  against  the  lessee  for 
breach  of  covenant  to  keep  the  prem- 
ises in  good  repair.  The  covenant  is 
joint  and  all  must  join  in  an  action 
for  its  breach.  Calvert  v.  Bradley,  16 
How.   (U.  S.)    580,  14  L.  ed.  1066. 

[c]  A  sale  to  lessee  by  all  but  one 
of  the  cotenants,  of  their  interests  in 
fee  to  the  leased  premises,  leaves  a 
right  of  action  in  the  remaining  co- 
tenant  against  the  lessee  for  his  por- 
tion of  the  rent  due  on  a  lease  made 
by  all  the  cotenants  jointly.  Holm- 
quist  V.  Bavarian  S.  Brew.  Co.,  1  App, 
Div.  347,  37  N.  Y.  Supp.  380,  72  N.  Y. 
St.  443. 

69.  Ind. — Bowser  r.  Cox,  3  Ind.  App. 
309,  29  N.  E.  616.  N.  H.— Gray  v.  John- 
son, 14  N.  H.  414.  N.  Y.— Tylee  V. 
M'Lean,  10  Wend.  373;  Woolsey  V. 
Lasher,  35  App.  Div.  108,  54  N.  Y. 
Supp.   737. 

[a]  Individual  Lease. — When  a  ten- 
ant in  common  lets  his  share  of  the 
common  property,  he  need  not  join  his 
cotenant  in  an  action  to  recover  rent 
from  his  lessee.  Hayden  v.  Patterson, 
51    Pa.   261. 
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they  claim,  rents  under  a  lease  made  by  an  ancestor,  the  tenant  may 
be  compelled  to  pay  to  each  his  proportionate  share. ^"  When  the  action 
is  for  use  and  occupation  tenants  in  common  may  join,"  but  are  not 
compelled  to  do  so."  Where  one  tenant  in  common  dies  the  action 
for  rent  in  some  jurisdictions  can  only  be  sustained  in  the  name 
of  the  surviving  tenants  in  common." 

(VI.)  Joinder.T4  —  In  accordance  with  the  general  rule,  all  who  are 
jointly  interested  or  who  are  parties  to  the  covenants  of  the  lease, 
should  join  in  an  action  to  recover  rent.^^ 

b.  Defendant.  —  (I.)  In  General.  —  An  action  to  recover  rent  may 
be  maintained  against  any  one  who  stands  in  the  relation  of  tenant  to 
the  owner  or  landlord."     It  follows,  therefore,  that  the  action  will 


70.  111.— Crosby  v.  Loop,  13  111.  625. 
Ind.— Bowser  v.  Cox,  3  Ind  App.  309, 
20  N.  E.  616.  N.  J.— Farley  v.  Craig, 
11  N.  J.  L.  262,  273.  N.  Y.— Cole  v. 
Patterson,  25  "Wend.  456;  Jones  v. 
Felch,  3  Bosw.  63.  Tex.— See  also 
Naugher  v.  Patterson,  9  Tex.  Civ.  App. 
168,  28  S.  W.  582.  Can.— Hare  v.  Proud- 
foot,  6  U.  C.  Q.  B.  (O.  S.)  617. 

[a]  They  may  join,  in  an  action  for 
its  recovery  if  they  desire  to  do  so. 
Porter  v.  Bleiler,  17  Barb.  (N.  Y.) 
149. 

71.  U.  S.— Adams  v.  Shirk,  117  Fed. 
801,  55  C.  C.  A.  25;  Cobb  v.  Kidd,  19 
Blatchf.  560,  8  Fed.  695.  Ala.— Price 
r.  Pickett,  21  Ala.  741.  Ky.— Prague 
r.  Greer,  11  Ky.  L.  Eep.  182.  Mass. 
Wall  V.  Hinds,  4  Gray  256,  64  Am. 
Dee.  64.  N.  Y.— Porter  v.  Bleiler,  17 
Barb.  149. 

72.  Smith's  Exrs.  v.  Wiley,  22  Ala. 
396,  58  Am.  Dec.  262;  Sanborn  v.  Kan- 
dall,  62  N.  H.  620. 

i  73.  Ark. — Fesmire  v.  Brock,  25  Ark. 
20.  Oonn. — Vandenheuvel  v.  Storrs,  3 
Conn.  203.     Miss. — Jackson  v.  Dunbar, 

j  68  Miss.  288,  10  So.  38. 

See  the  title  "Tenants  in  Common." 

I  [a]  It  is  error  to  join  the  personal 
representative  of  the  deceased  with  the 
surviving  tenants  in  common.     Dell  v. 

\  Gardner,  25  Ark.  134;  Jackson  v.  Dun- 

I  bar,  68  Miss.  288,  10  So.  38. 

I      74.    As  to  joinder  of  parties  plaintiff 

1  when   tenants   in    common,    see   supra, 

j  IV,  A,  5,  a,  (V). 

I  75.  Vandenheuvel  v.  Storrs,  3  Conn. 
203. 

[a]  A  guardian  and  his  ward,  both 
parties  to  the  covenant,  must  join  in 
an  action  on  the  lease  to  recover  rent. 
Mcintosh  i;.  Long,  2  N.  J.  L.  256. 

[b]  Lessor  and  Agent. — It  is  not 
improper  for  the  lessor  to  join  with  his 


agent,  to  whom  the  rent  was  to  be 
paid,  in  an  action  to  recover  rent  on 
the  lease.  Patterson  v.  Emerick,  21 
Ind.  App.  614,  52  N.  E.  1012. 

[c]  An  assignee  of  part  of  a  lease 
may  join  with  the  owner  of  the  other 
part  in  an  action  to  recover  rent.  Bly 
V.  Bliss,  123  Mich.  195,  81  N.  W.  1080. 

76.  Illinois  Cent.  E.  Co.  v.  Thomp- 
son, 116  III.  159,  5  N.  E.  117;  Cathcart 
V.  Matthews,  105  S.  C  329,  89  S.  E. 
1021. 

[a]  The  lessor  of  the  ground,  upon 
which  his  lessee  erects  a  building,  may 
become  a  lessee  of  part  thereof  and 
so  become  a  tenant.  Swift  v.  Boyd,  202 
Mass.  26,  88  N.  E.  439. 

[b]  A  vendor  who  remains  in  pos- 
session of  part  of  the  property  cannot 
be  held  liable  for  rent  in  an  action 
for  use  and  occupation,  unless  he  be- 
comes a  tenant  of  the  vendee  by  ex- 
press agreement.  His  is  not  like  the 
case  of  a  tenant  continuing  in  pos- 
session after  the  expiration  of  his  term. 
There  the  promise  is  implied.  But  in 
the  former  case  the  assent  of  both 
parties,  manifested  in  some  intelligible 
manner,  is  necessary.  Preston  v.  Haw- 
ley,   101   N.   Y.   586,   5   N.   E.   770. 

[c]  Other  claimants  of  title  to  the 
leased  premises  are  not  proper  party 
defendants  in  an  action  for  rent  by  the 
lessor  against  the  lessee.  It  is  not 
proper  to  make  of  an  action  for  rent 
an  action  to  try  title.  Hill  v.  Wil- 
liams, 41  S.  C.  134,  19  S.  E.  290. 

[d]  A  clerk  of  the  court,  who  re- 
ceives rent  from  defendant  to  hold  and 
dispose  of  according  to  the  judgment 
rendered,  being  under  no  obligation  to 
do  so,  is  a  mere  stakeholder  and  not 
a  necessary  or  proper  party  defendant 
to  the  action.  Hill  v.  Williams,  41  S. 
C.  134,  19  S.  E.  290. 
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not  lie  against  a  trespasser,"  or  an  adverse  holder/^     As  against  the 
lessee's  assignee  or  sub-tenant,  the  action  will  lie  personally  when  j 
sounding  in  debt  or  assumpsit  for  use  and  occupation J«     An  action  i|| 

haugh  V.  Bradshaw,  1  Wend.  134.  Ohio. 
Cincinnati  v.  Walls,  1  Ohio  St.  222; 
Peters  v.  Elkins,  14  Ohio  .344;  Richey 
r.  Hinde,  6  Ohio  371.  Pa.— National 
Oil  Ref.  Co.  r.  Bush,  88  Pa.  33.5; 
Mackey  v.  Robinson,  12  Pa.  170.  S.  C. 
Cathcart  r.  Matthews,  105  S.  C.  329,  | 
89  S.  E.  1021.  ■ 

[a]  But  one  occupying  vacant  land, 
claiming  no  title,  and  expressing  a 
willingness  to  pay  rent  to  the  right- 
ful owner,  may  be  made  defendant  in 
assumpsit  for  rent  of  land.  Smith's 
Exrs.   V.  Houston,  16  Ala.  111. 

[b]  Tenants  by  Sufferance. — Under 
a  statute  providing  that  a  tenant  at 
sufferance  is  liable  in  an  action  of 
contract  for  rent,  no  action  can  be 
maintained  for  rent  against  one  who 
never  occupied  under  agreement,  per- 
mission, or  assent,  express  or  implied, 
by  the  plaintiff  or  any  one  in  privity 
with  him.  Merrill  v.  Bullock,  105  Mass. 
486.  j, 

79.     U.    S. — Kunckle    v.    Wynick,    1  I 
Dall.  305,  1  L.  ed.  149.     111.— Babeock  ' 
r.   Scoville,   56   111.  461;   Olcese  v.  Val 
Blatz   Brew.    Co.,    144    111.     App.    597. 
Mass.' — Farrington      v.      Kimball,      126 
Mass.   313,   30   Am.  Rep.   680;    Sanders   , 
V.  Partridge,  108  Mass.  556;  Brewer  v.   \ 
Dyer,   7   Cush.   337.     N.  Y.— Moffatt  V. 
Smith,  4  N.  Y.  126;  McFarlan  v.  Wat- 
son,   3    N.    Y.    286,   4    How.     Pr.     128; 
Marshall  r.  Lippman,  16  Hun  110.  Ohio. 
Sutliff  r.  Atwood,  15  Ohio  St.  186.    Ore. 
Weaver  v.  Southern  Oregon  Co.,  31  Ore. 
14,  48  Pac.   167.     Pa.— Grant  v.  Gill,  2 
Whart.  42.     Wis.— De  Pere  v.  Reynen, 
65   Wis.  271,  22   N.  W.  761,  27  N.  W. 
155. 

[a]  Statement  of  Principle. — "It  is 
indeed  necessary  to  support  the  action 
that  the  relation  of  landlord  and  ten- 
ant should  be  established,  and  the  de- 
mise may  be  used  as  evidence  for  that 
purpose.  By  it  the  right  of  occupancy 
is  given  to  the  lessee,  and  this  right 
is,  by  virtue  of  the  assignment,  trans- 
ferred to  the  assignee.  He  comes  into 
the  place  of  the  lessee  as  a  tenant  of 
the  lessor,  with  all  the  rights  and 
liabilities  incident  to  the  relation  of 
landlord  and  tenant  while  he  continues 
as  such  assignee."  McKeon  V.  Whit- 
ney, 3  Denio   (N.  Y.)  452. 


77.  U.  S.— Adsit  v.  Kaufman,  121 
Fed.  355,  58  C.  C.  A.  33.  Ala.— Weaver 
V.  Jones,  24  Ala.  420;  Smith's  Exrs. 
V.  Houston,  16  Ala.  111.  Ga.— Atlanta, 
K.  &  N.  Ry.  Co.  V.  McHan,  110  Ga. 
543,  35  S.  E.  634;  Allen  v.  Macon,  D. 
&  S.  R.  Co.,  107  Ga.  838,  33  S.  E. 
696;  Lathrop  v.  Standard  Oil  Co.,  83 
Ga.  307,  9  S.  E.  1041.  Me.— Goddard 
V.  Hall,  55  Me.  579;  Larrabee  v.  Lum- 
bert,  34  Me.  79.  Md.— Stockett  v.  Wat- 
kins'  Admrs.,  2  Gill  &  J.  326,  20  Am. 
Dec  438.  Mich. — Lockwood  v.  Thunder 
Bay  R.  B.  Co.,  42  Mich.  536,  4  N.  W. 
292.  Mo. — Edmonson  v.  Kite,  43  Mo. 
176.  Neb.— Rosenberg  v.  Sprecher,  74 
Neb.  176,  103  N.  W.  1045,  105  N.  W. 
293;  Janouch  v.  Pence,  3  Neb.  (Unof.) 
867,  93  N.  W.  217.  Nev.— Dixon  r. 
Ahern,  19  Nev.  422,  14  Pac.  598.  N.  Y. 
Hurd  V.  Miller,  2  Hilt.  540;  Benedict 
V.  Jennings,  47  Misc.  134,  93  N.  Y. 
Supp.  464;  Macklin  v.  McNetton,  30 
Misc.  749,  63  N.  Y.  Siipp.  438.  S.  C. 
Cathcart  V.  Matthews,  105  S.  C.  329, 
89  S,  E.  1021.  Wis. — Ackerman  v.  Ly- 
man,  20   Wis.   454. 

[a]  A  tenant  cannot  become  a  tres- 
passer, or  adverse  holder,  after  remain- 
ing quietly  in  possession  for  a  long 
period,  without  any  overt  act  or  any 
declaration  to  the  owner,  or  plaintiff. 
Hogsett   V.   Ellis,   17   Mich.   351,   373. 

[b]  Disseizor's  Tenant. — The  tenant 
of  the  disseizor  stands,  in  the  same  re- 
lation to  the  disseizee  as  does  his  land- 
lord, and  therefore  the  disseizee  may 
not  maintain  an  action  of  assumpsit 
against  him  for  use  and  occupation. 
Roxbury   v.   Huston,   39   Me.   312. 

78.  TJ,  S.— Lloyd  v.  Hough,  1  How. 
153,  159,  11  L.  ed.  83.  Ala.— Fielder 
V.  Childs,  73  Ala.  567;  Lankford  r. 
Green,  52  Ala.  103;  Price  v.  Pickett,  21 
Ala.  741.  Cal.— Pico  r.  Phelan,  77  Cal. 
86,  19  Pac.  186.  111.— Budding  V.  Hill, 
15  111.  61;  Fender  v.  Rogers,  97  111. 
App.  280.  Mass. — Merrill  v.  Bullock, 
105  Mass.  486;  Boston  v.  Binney,  11 
Pick.  1,  22  Am.  Dec.  353.  Mich.— Mar- 
quette, H.  &  O.  R.  Co.  f.  Harlow,  37 
Mich.  5.54,  557,  26  Am.  Rep.  538.  Miss. 
Inman  v.  Morris,  63  Miss.  347.  N.  H. 
Swift  r.  New  Durham  Lumber  Co.,  64 
N.  H.  53,  5  Atl.  903;  Wiggin  v.  Wig- 
gin,  6  N.  H.  298.    N.  Y.— Featherston- 
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on  the  covenants  of  the  lease  cannot  generally  be  maintained  against 
the  lessee's  assignee,  as  his  liability  is  usually  based  upon  privity  of 
estate, **"  but  when  there  has  been  an  absolute  assignment  of  the  lease, 
with  all  its  covenants,  then  the  liability  of  the  assignee  rests  upon 
privity  of  contract,  and  an  action  on  the  covenants  of  the  lease  may 
be  maintained  against  him.^^  An  action  for  breach  of  covenant  for 
rent  due,  accruing  both  before  and  after  the  death  of  the  lessee,  maj^ 
be  maintained  against  his  executor,^^  but,  under  the  same  circum- 
stances, the  heirs  may  be  made  defendants  only  when  bound  by  a 
specialty  of  their  ancestor.^^ 

(II.)  Guarantor.  —  A  recovery  for  rents  due  from  the  lessee  cannot 
bo  had  in  an  action  of  assumpsit  against  his  guarantor;  the  action 
must  be  upon  the  guaranty.^* 

(III.)  Joinder.  —  The  general  rules  relating  to  joinder  of  parties 
control  the  joinder  of  parties  defendant  in  actions  for  rent.^^     It  is 


[b]  With    or    Without    Possession. 

"Where  the  lessee  makes  an  absolute 
assignment  of  the  whole  term,  the  as- 
signee and  his  representatives  are  liable 
upon  all  the  covenants  which  run  with 
the  land;  and  that,  whether  the  as- 
signee took  the  actual  possession  of  the 
premises  or  not."  Tate  v.  Neary,  52 
App.  Div.  78,  65  N.  Y.  Supp.  40. 

[c]  A  lease  assigned  to  secure  an 
advance,  or  a  fund  for  the  purpose  of 
building,  the  assignment  being  for  part 
of  the  term,  is  a  mutual  agreement 
between  the  lessee  and  assignee  for 
tlieir  security  only,  and  imposes  no 
liability  on  the  assignee  to  pay  rent, 
and  therefore  an  action  for  rent  on 
the  lease  against  the  assignee  cannot 
be  maintained.  Davia  v.  Morris,  35 
Barb.   (N.  Y.)    227. 

[d]  Effect  of  Conveyance  by  Lessee. 
A  conveyance  of  leased  premises  by 
the  lessee  to  one  having  notice  of  the 
lease,  operates  merely  as  an  assign- 
ment of  the  term,  and  if  the  assignee 
goes  into  possession  he  will  be  liable 
to  the  lessor  for  the  rent  reserved  in 
the  lease.  And  although  the  term  may 
have  expired  before  the  grantee  took 
the  conveyance  and  went  into  posses- 
sion, yet  if  he  had  notice  that  the 
premises  were  held  by  his  grantor  as 
tenant  of  another,  and  there  had  never 
been  a  surrender  of  possession  to  the 
landlord,  there  will  be  deemed  to  have 
been  a  holding  over  with  the  consent 
of  the  landlord,  and  the  grantee  will 
become  a  tenant  from  year  to  year  or 
at  will,  and  an  action  for  use  and  oc- 
cupation may  be  maintained  against 
him  for  the  stipulated  rent.     De  Pere 


V.  Reynen,  65  Wis.  271,  22  N.  W.  761, 
27   N.  W.  155. 

80,  McFarlan  v.  Watson,  3  N.  Y, 
286,  4  How.  Pr.  128;  Jennings  f.  Alex- 
ander, 1  Hilt.  (N.  Y.)  154;  James  v. 
Kurtz,  23  Pa.  Super.  304;  Blumc  V. 
McClurken,  10  Watts  (Pa.)  380;  Weid- 
ner  v.  Foster,  2  Penr.  &  W.  (Pa.)  23. 
See  McClaren  v.  Citizens'  Oil  &  Gas 
Co.,  14  Pa.  Super.  167, 

81,  U,  S. — Kunckle  v.  Wyniek,  1 
Dall.  305,  1  L.  ed.  149.  Pa.— Blume  v. 
McClurken,  10  Watts  380;  Weidner  v. 
Foster,  2  Penr.  &  W.  23.  Tex.— Le 
Gierse  &  Co.  v.  Green,  61  Tex.  128; 
Campbell  r.  Gates  (Tex.  Civ,  App.),  51 
S.  W.  268. 

82.  Greenleaf  v.  Allen,  127  Mass. 
248. 

83,  Mackin  v.  Haven,  187  111.  480, 
58  N.  E.  448,  affirming  88  111,  App, 
434. 

[a]  The  Illinois  statute  does  not 
change  the  common-law  rule  as  to  spe- 
cialty creditors,  but  includes  all  cred- 
itors of  the  deceased,  when  the  an- 
cestor has  expressly  bound  the  heir. 
Crocker  v.  Smith,  10  HI.  App.  376. 

For  the  proper  plea  in  a  case  where 
the  heirs  seek  to  escape  the  obliga- 
tion, see  infra,  V,  A,  6,  b,   (II). 

84.  Potter  v.  Gronbeck,  117  111.  404, 
7  N".  E.  586. 

For  a  form  of  complaint  in  an 
action  against  a  guarantor  of  rent,  see 
9  Standard  Proc.  539. 

85.  See  generally  the  title  "Par- 
ties." 

[a]  Joint  and  Several  Liability, 
(1)  When  two  or  more  parties  join  as 
lessees  in  the  execution  of  a  lease,  an 
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not  necessary  to  join  a  lessee  who  has  disposed  of  his  interest  in  the 
lease  to  the  defendant.^''  Successive  assignees  of  the  term,  who  have, 
by  written  agreement  with  the  landlord,  assumed  the  covenants  of  the 
lease,  may  be  joined  in  an  action  by  the  lessor  on  the  lease  to  re- 
cover unpaid  rent."  The  propriety  of  joining  the  lessee  and  his 
guarantor  is  determined  in  accordance  with  general  rules  elsewhere 
treated.*^  Under  some  statutes  when  the  guaranty  is  part  of  the 
lease  contract  the  guarantor  may  be  joined  with  the  lessee.^®  But 
where  the  undertaking  or  contract  of  guaranty  is  independent  of  and 
collateral  to  the  lessee's  obligation  to  pay  rent,  it  is  improper  to  joiD 
the  guarantor  and  lessee.^" 

c.  Interveners  and  Interpleader.^^  —  In  an  action  for  rent  it  is  not 
proper  to  interplead  adverse  claimants  of  the  leased  premises  in  order 
to  determine  the  question  of  title  ;®2  but  if  interested  in  the  subject- 


action  to  recover  rent  may  be  main- 
tained against  them  jointly,  even 
though  some  of  them  never  actually 
occupied  the  premises.  Goshorn  v.  Stew- 
ard, 15  W.  Va.  657.  (2)  When  the 
liability  of  two  or  more  guarantors  is 
joint  or  joint  and  several,  they  may 
be  joined  in  an  action  to  recover  rent 
(Van  Alstyne  v.  Van  Slyck,  10  Barb. 
[N.  Y.]  383),  but  (3)  not  when  their 
liability  is  several.  Southmayd  v.  Jack- 
son, 15  Misc.  476,  37  N.  Y. 'Supp.  201, 
72  N.  Y.  St.  781.  (4)  Two  or  more 
tenants,  holding  severally,  may  be 
joined  as  defendants  in  an  action  to 
recover  rent  when  the  plaintiff's  right 
to  recover  depends  upon  privity  of  es- 
tate and  an  apportionment  of  the  rent 
is  necessary.  Van  Rensselaer  v.  Lay- 
man, 39  How.  Pr.  (N.  Y.)  9. 

[b]  Action  Against  Assignee. — In 
an  action  for  rent  by  the  lessor  against 
the  lessee's  assignee  of  a  part  of  the 
demised  premises,  it  is  not  necessary  to 
join  the  assignees  of  other  parts  of 
the  same  premises.  Van  Rensselaer  v. 
Jones,  2  Barb.  (N.  Y.)   643. 

[c]  Where  the  use  of  a  light  of  way 
has  been  leased  severally  to  different 
parties,  in  an  action  against  one  of 
them  for  rent  for  his  use  of  the  right 
of  way  the  other  lessees  are  not  proper 
parties.  Ledvard  v.  Morey,  54  Mich. 
77,  19  N.  W."754. 

[d]  Partners. — (1)  In  an  action  on 
a  lease  entered  into  with  two  indi- 
divuals,  it  is  not  necessary  to  join  with 
them  a  third  individual  who  was  after- 
ward discovered  to  be  a  partner.  Hurl- 
but  V.  Post,  1  Bosw.  (N.  Y.)  28.  (2) 
The  two  may  be  jointly  sued  on  the 
lease  notwithstanding  the  dissolution  oi 
their   copartnership.     Hurlbut    v.   Post, 
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1  Bosw.  (N.  Y.)  28.  (3)  When  one 
partner  dies,  it  is  not  proper  to  join 
his  personal  representative  with  the 
surviving  partners  in  an  action  for  rent 
accruing  after  his  death.  James  r. 
Kurtz,  23   Pa.  Super.  304. 

[e]  Principal  and  Agent. — See  Kier- 
sted  r.  Orange  &  A.  R.  Co.,  55  How. 
Pr.  (N.  Y.)  51,  and  the  title  "Prin- 
cipal and  Agent." 

86.  Maine  v.  Constantine,  157  Iowa 
625,  138  N.  W.  702. 

87.  Zinwell  Co.  v.  Ilkovitz,  83  Misc. 
42,  144  N.  Y.  Supp.  815;  Zinwell  Co. 
r.   Adams,  144  N.  Y.  Supp.   817. 

88.  See  10  Standard  Proc.  677. 

[a]  At  common  law  the  lessee  and 
his  guarantor  could  not  be  sued  jointly 
in  an  action  to  recover  rent.  Carman 
r.  Plass,  23  N.  Y.  286. 

89.  la. — McLott  r.  Savery,  11  Iowa 
323.  Minn.— Lucy  v.  Wilkins,  33  Minn. 
21,  21  N.  W.  849.  N.  Y.— Carman  v. 
Plass,  23  N.  Y.  286;  Decker  r.  Gaylord, 
8  Hun  110.  Pa.— Philadelphia  i 
Reeves,  48   Pa.  472. 

90.  Ind.— Virden  v.  Ellsworth,  15 
Ind.  144;  Tourtelott  V.  Junkin,  4 
Blackf.  483.  N.  Y.— Carman  v.  Plass, 
23  N.  Y.  286;  Tibbits  r.  Percy,  24 
Barb.  39;  Phalen  r.  Dingee,  4  E.  D. 
Smith  379.  Ore. — Wolf  v.  Eppenstein, 
71   Ore.  1,   140   Pac.   751. 

91.  See  generally  the  titles  "Inter- 
pleader:"   "Intervention." 

92.  Standley  r.  Roberts,  59  Ted.  836, 
8  C.  C.  A.  305;  Limberg  v.  Higgin- 
botham,  11  Colo.  316.  18  Pac.  33. 

fa]  But  see  McKesson  r.  Menden- 
hall,  64  N.  C.  286.  502,  holding  that 
when  the  lessee  is  sued  for  the  rent  by 
the  lessor,  and  it  appears  from  his 
counterclaim   for   breach    of    covenant 
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matter  of  the  action  the  fact  that  they  are  adverse  claimants  is  not  a 
bar  to  their  intervention.^^ 

6.     Pleading.  —  a.     Declaration   or   Com.plaint.  —  (I.)    in  General.s* 
The  rules  of  pleading  in  contract  actions  generally,  apply  to  all  actions 
for  the  recovery  of  rent.^^     When  circumstances  make  the  liability 
to  pay  rent  a  mere  account,  the  statutory  form  for  such  an  action 
is  sufficient.'® 

(II.)  Particular  Allegations.  —  Generally  in  actions  for  rent  it  must 
appear  from  the  facts  stated  in  the  declaration  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties,®^  and  that  the  rent 


of  quiet  enjoyment  that  other  parties, 
claiming  ownership  of  the  leased  prem- 
ises, are  suing  him  for  trespass,  such 
other  parties  should  be  interpleaded  for 
the  purpose  of  determining  the  lessor's 
authority  to  make  the  lease. 

fb]  A  lessee  having  leases  from  two 
adverse  claimants  cannot,  when  sued 
by  one,  interplead  the  other.  Standley 
V.  Roberts,  59  Fed.  836,  8  C.  C.  A.  305. 

&3.  McKesson  v.  Mendenhall,  64  N. 
C.  286,  502. 

94.  As  to  declaration  or  complaint 
generally,  see  the  title  "Declaration 
and  Complaint." 

95.  See  generally  such  titles  as 
' '  Assumpsit ; "  "  Covenant,  Action  of ; " 
"Debt;"   "Use  and  Occupation." 

[a]  The  plaintiff  should  declare  ac- 
cording to  his  title.  "If  the  legal  in- 
terest is  joint,  it  must  b&  so  described, 
and  all  the  persons  having  the  joint 
interest,  if  alive,  must  unite  in  the  ac- 
tion. If  one  or  more  die,  the  survivor 
may  sue,  but  the  cause  of  action  must 
be  correctly  set  forth,  and  the  declar- 
ation must  contain  such  a  description 
of  it,  that  the  defendant  may  know 
what  it  is  he  is  called  upon  to  an- 
swer." Vandenheuvel  v.  Storrs,  3 
Conn.  203. 

[b]  The  defendant's  liability  (1)  on 
the  contract  sued  on  should  appear 
from  the  facts  pleaded,  either  express- 
ly or  bv  necessary  inference.  Rawls  r. 
lilatthews,  2  Ala.  App.  305,  56  So.  749. 
(2)  When  the  complaint  avers  that  the 
defendant  occupied  the  leased  premises 
as  the  agent  of  another,  it  fails  to 
state  a  cause  of  action  against  him. 
Beal-Doyle  Dry  Gds.  Co.  v.  Odd  Fel- 
lows Bldg.  Co..  109  Ark.  77,  158  S.  W. 
955. 

\c]  Defect  Cured  by  Exhibit. 
When  a  necessary  averment  of  the 
declaration  is  omitted,  but  is  contained 
iu  the  lease,  a  copy  of  which  is  made 


a  part  of  the  declaration,  the  defect 
is  cured.  Dogget  r.  Norton,  20  111.  332. 
See   generally   the   title   "Exhibits." 

["d]To  maintain  the  action  of  assump- 
sit for  use  and  occupation  (1)  there 
must  be  established  the  relation  of 
landlord  and  tenant,  a  holding  by  the 
defendant  under  a  knowledge  of  the 
plaintiff's  claim  or  title,  and  under  cir- 
cumstances which  amount  to  an  ac- 
knowledgment of,  or  acquiescence  in, 
such  claim  or  title,  and  an  agreement 
or  permission  on  the  part  of  the  plain- 
tiff. Lloyd  r.  Hough,  1  How.  (U.  S.) 
153,  159,  11  L.  ed.  83.  See  also  Pres 
ton  r.  Hawley,  139  N.  Y.  296,  34  N.  E. 
906;  Isaacs  v.  Minkofskv,  29  Misc.  347, 
60  N.  Y.  Supp.  506;  Thompson  v.  Cox, 
20  Misc.  421,  45  N.  Y.  Supp.  1046.  See 
also  the  title  "Use  and  Occupation." 
(2)  "The  allegations  of  rent  due,  and 
that  the  defendant  had  promised  to  pay 
it,  but  had  not,  were  sufficient."  Lamb- 
den  r.  Thompson  (App.  Div.),  159  N. 
Y.   Supp.  242. 

fe]  A  lease  filed  without  any  declar- 
ation or  statement  whatever,  being  in- 
terpreted as  an  instrument  for  the  pay- 
ment of  money,  is  sufficient  to  sustain 
a  judgment  for  want  of  an  affidavit  of 
defense.  Frank  v.  Maguire,  42  Pa.  77. 
See  generally  the  title  "Statement  or 
Affidavit  of  Claim." 

As  to  form  of  action,  see  supra,  V, 
A,  1. 

96.  Cameron  v.  Moore,  10  Ga.  368; 
Nedvidek  r.  Meyer,  46  Mo.  600. 

97.  Ind.— Indianapolis  D.  &  W.  Ey. 
Co.  V.  First  Nat.  Bk.,  134  Ind.  127,  33 
N.  E.  679;  Betts  v.  Quick,  114  Ind.  165, 
16  N.  E.  172.  Minn. — Hurley  v.  Lamer- 
aux,  29  Minn.  138,  12  N.  W.  447.  Mo. 
Hunton  v.  Powers,  38  Mo.  353.  N.  Y. 
Hall  V.  Southmayd,  15  Barb.  32,  36; 
Willard  v.  Tillman,   2  Hill  274. 

[a]  A  declaration  on  a  lease  should 
either   set   out    the   agreement   in   such 
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is  due  and  unpaid.®^  Demand  need  not  be  alleged,^^  except  when  an 
uncertainty  exists  as  to  time,  place  or  manner  of  payment.^  Owner- 
ship need  not  be  averred  in  an  action  on  an  express  promise  to  pay 
rent.^  If  the  action  be  debt  the  leased  premises  need  not  be  described,* 
but  if  the  action  be  assumpsit  for  use  and  occupation  there  should  be  a 
description  sufficient  to  locate  the  premises.^  In  actions  based  on  an 
express  contract  to  pay  rent,  the  declaration  is  good  without  the  aver- 
ment that  the  defendant  entered  upon  or  took  possession  of  the  land ;' 


a  manner  that  the  court  may  be  able 
to  ascertain  its  legal  effect,  or  allege 
that  the  plaintiff  ' '  did  demise,  let,  or 
lease,"  etc.  Tillman  v.  Fuller,  13  Mich. 
113. 

I"b]  On  a  Note. — "When  the  action 
for  rent  is  based  on  a  promissory  note, 
the  relation  of  landlord  and  tenant 
need  not  appear.  Simpson  v.  Earle,  87 
Ga.   215,    13   S.   E.   446. 

[c]  Relation  Implied. — A  complaint 
which  charges  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain 
eum  for  the  rent  of  described  real  es- 
tate avers  by  implication  the  existence 
of  the  relation  of  landlord  and  tenant, 
and  the  complaint  is  not  bad  because 
there  is  no  specific  averment  of  that 
fact.  Betts  v.  Quick,  114  Ind.  165,  16 
N.  E.  172. 

[d]  Where  the  parties  are  tenants 
in  common,  since  the  relation  of  land- 
lord and  tenant  cannot  arise  by  impli- 
cation between  them,  an  express  prom- 
ise to  pay  rent  must  be  alleged.  Me. 
Gowen  v.  Shaw,  40  Me.  56.  Mass. 
Sargent  v.  Parsons,  12  Mass.  149;  Wil- 
bur V.  Wilbur,  13  Met.  404.  Mich. 
Bovce  V.  Stambaugh,  34  Mich.  348; 
Everts  v.  Beach,  31  Mich.  136,  18  Am. 
Eep.  169.  Mo. — Hunton  v.  Powers,  38 
Mo.  353.  Pa.— Kline  f.  Jacobs,  68  Pa. 
57. 

98.  Indianapolis,  D.  &  W.  Ry.  Co.  v. 
First  Nat.  Bk.,  134  Ind.  127,  33  N.  E. 
679;  Elmer  v.  Sand  Creek  Twp.,  38  Ind. 
56;  Holt  V.  Crume,  Litt.  Sel.  Cas.  (Ky.) 
499. 

[a]  On  a  lease  from  year  to  year, 
in  the  absence  of  an  agreement,  rent 
is  due  at  the  end  of  the  year,  and 
therefore  the  declaration  in  an  action 
for  rent  before  the  end  of  the  year 
must  aver  that  the  rent  is  due  by  vir- 
tue of  an  agreement  or  custom  as  to 
pavments.  Indianapolis,  D.  &  W.  Ry. 
Co'.  V.  First  Nat.  Bk.,  134  Ind.  127,  33 
N,  E.  679;  Raymond  v.  Thomas,  24  Ind 
476. 

[b]  Sufficient  AUegation. — That  the 
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rent  was  "payable  monthly  and  that 
payment  had  been  demanded  and  re- 
fused "  is  a  sufficient  allegation  that 
rent  is  due.  Webster  v.  Cook,  38  Cal. 
423. 

99.  Ga.— Helmken  v.  Flood,  138  Ga 
200,  75  S.  E.  3.  Mass.— Clarke  v.  Char 
ter,  128  Mass.  483;  Spaulding  v.  Mc- 
Osker,  7  Mete.  8.  N.  H. — McMurphy 
V.  Minot,  4  N.  H.  251.  N.  Y.— Gruhn 
V.  Gudebrod  Bros.  Co.,  21  Misc.  528, 
47  N.  Y.  Supp.  714;  Fuller  Co.  v.  Man 
hattan  Const.  Co.,  88  N.  Y.  Supp.  1049. 
See  Remsen   v.  Conklin,  18  Johns.  447. 

[a]  In  an  action  for  rents  (1)  pay- 
able in  labor  or  property  at  a  particular 
time  and  place,  demand  need  not  be  al 
leged.  Packer  v.  Cockayne,  3  G.  Gr. 
(Iowa)  111.  (2)  But  in  an  action  for 
the  value  of  cotton  which  had  been 
agreed  to  be  delivered  as  rent,  demand 
for  the  cotton  must  be  alleged.  Davis 
V.  Douglass,  12  Ala.  App.  581,  68  So. 
528. 

1.  Warner  v.  Shaffer,  152  Iowa  565, 
132  N.  W.  964;  Livingston  v.  Miller,  8 
N.  Y.  283,  Seld.  Notes  131. 

[a]  The  manner  in  whicli  demand  is 
made  need  not  be  alleged.  Knowles  v. 
Murphy,  107  Cal.  107,  40  Pac.  111. 

2.  Bartlett  v.  Robinson,  52  Neb.  7l3, 
72  N.  W.  1053;  Havemeyer  v.  Switzer, 
15  Misc.  629,  37  N.  Y.  Supp.  352,  72  N. 
Y.   St.    705. 

4.  Gray  v.  Johnson,  14  N.  H.  414. 

5.  Kierman  v.  Terry,  26  Ore.  494,  38 
Pac.  671. 

fa]  A  failure  to  describe  the  prem- 
ises, in  an  action  on  a  lease  in  which 
the  premises  are  insufficiently  described, 
is,  in  the  absence  of  an  averment  of 
entry  by  the  lessee,  fatal  to  the  lessor's 
cause  of  action.  Bingham  v.  Honey- 
man,  32  Ore.  129,  51  Pac.  735,  52  Pac. 
755. 

6.  Ala. — Douglass  v.  Branch  Bank, 
19  Ala.  659.  Cal. — O'Meara  v.  Hables, 
163  Cal.  240,  124  Pac.  1003.  Colo. 
Marix  r.  Stevens,  10  Colo.  261,  15  Pac, 
350.     111.— Dauchy  Iron  Wks.  v.  Gun- 
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but  in  the  case  of  a  tenanoy  at  will  this  allegation  must  be  made.'' 
And  in  an  action  on  a  lease  for  rent  subsequent  to  the  term  specified 
therein,  the  complaint  must  show  or  allege  a  holding  over  or  that 
the  premises  were  occupied  by  the  defendant.*  If  the  obligation  to 
pay  rent  depends  upon  the  performance  of  a  condition  precedent,  and 
the  contract  remains  executory,  performance  of  such  condition  should 
be  alleged,^  but  when  the  contract  becomes  executed  as  to  the  plain- 
tiff, and  nothing  remains  to  be  done  but  the  payment  of  money  en 
the  part  of  defendant,  the  plaintiff  may  declare  generally.^''  An 
assignee  of  the  rent  or  reversion  need  not  set  out  his  deed  of  as- 
signment,*^ though  in  some  jurisdictions  the  statute  requires  that  it, 
or  a  copy,  be  filed  with  the  declaration;*^  but  the  assignment  must  be 
alleged."    When  the  defendant  is  an  assignee  he  should  be  described 


der,  150  111.  App.  604;  Mayer  v.  Laur- 
ence, 58  111.  App.  194.  N.  J.— Hunt  v. 
Young,  5  N.  J.  L.  813.  N.  Y.— Hall  v. 
Western  Trans.  Co.,  34  N.  Y.  284;  Gil- 
hooley  r.  Washington,  4  N.  Y.  217;  Hav- 
ermeyer  v.  Switzer,  15  Misc.  629,  37  N. 
Y.  Supp.  352,  72  N.  Y.  St.  705. 

7.  Ala. — Douglass  v.  Branch  Bank, 
19  Ala.  659.  N.  J.— Hunt  v.  Young,  5 
N.  J.  L.  813.  N.  Y. — Havemeyer  v. 
Switzer,  15  Misc.  629,  37  N.  Y,  Supp. 
352,  72  N.  Y.  St.  705. 

[a]  The  reason  for  this  distinction 
i«,  that  in  the  case  of  a  lease  for  years, 
the  rent  is  due  on  a  contract,  but  in  a 
ease  of  tenancy  at  will  it  is  due  by  rea- 
son of  occupation.  In  the  former  the 
tenant  has  the  right  to  enter  by  virtue 
of  his  contract,  and  the  law  will  pre- 
sume that  he  exercised  that  right,  or 
could  have  done  so  at  his  pleasure. 
Douglass  V.  Branch  Bank,  19  Ala.  659. 

[b]  An  action  for  use  and  occupa- 
tion will  not  lie  where  the  defendant 
has  never  had  possession  of  the  leased 
premises,  either  personally,  or  by  agent, 
or  subtenant.  An  action  on  the  lease 
or  agreement  is  the  remedy  in  such  a 
case.  Beach  v.  Gray,  2  Denio  (N.  Y.) 
84;  Wood  v.  Wilcox,  1  Denio  (N.  Y.) 
37. 

8.  Crystal  Ice  Co.  v.  Morris,  160  Ind. 
G51,  67  N.  E.  502;  Nealis  v.  Marks,  96 
N.  Y.  Supp.  740. 

9.  Ga. — Barnes  v.  Shinholster,  14  Ga. 
131.  111.— Rubens  r.  Hill,  115  111.  App. 
565,  affirmed,  213  111.  523,  2  N.  E.  1127. 
Ind.— Pickens  v.  Bozell,  11  Ind.  275. 

[a]  When  a  landlord  sues  upon  a 
written  lease  he  must  allege  the  per- 
formance of  conditions  precedent  in 
consideration  of  which  the  tenant  cov- 
enanted to  pay  the  rent.  Snowden  v. 
Leight,  5  Ky.  L.  Kep.  121. 


[b]  Performance  by  Assignor. — In 
an  action  on  a  lease  for  unpaid  rent 
by  an  assignee,  it  is  not  necessary  to 
aver  performance  of  the  conditions  of 
the  contract  by  the  assignee  when 
their  performance  by  the  lessor  is  al- 
leged. Bracklee  Co.  v.  O'Connor,  67 
Misc.  599,  122  N.  Y.  Supp.  710. 

[c]  Occupancy  as  a  Condition  Pre- 
cedent.— When  the  covenants  of  a  leass 
are  by  its  terms  made  dependent  upon 
an  occupation  and  enjoyment  of  the 
premises,  then  the  declaration  must 
aver  that  the  lessee  enjoyed  the  prem- 
ises or  was  tendered  the  enjoyment 
thereof.     Tullis   v.  Young,  6   Ohio   294. 

10.  Rubens  v.  Hill,  115  111.  App.  565, 
affirmed,  213  111.  523,  72  N.  E.  1127; 
Dauchy  Iron  Wks.  v.  Gunder,  150  111. 
App.  604;  Pickens  v.  Bozell,  11  Ind. 
275. 

[a]  Performance  by  plaintiff  suffi- 
ciently appears  from  a  complaint  in  an 
action  to  recover  rent  due  on  a  lease, 
which  avers  the  making  of  the  contract, 
that  defendant  had  been  placed  in  pos- 
session of  the  premises  and  still  re- 
tained possession  thereof,  and  that  a 
certain  sum  was  then  due  for  rent. 
Mason  r.  Seitz,  36  Ind.  516. 

[b]  Covenant  to  repair  is  a  matter 
of  defense  and  therefore  no  averment 
is  necessary  to  the  effect  that  such  re- 
pairs were  made.  Clark  x..  Ford,  41 
111.  App.  199. 

11.  Kenuard  v.  Harvey,  80  Ind.  37; 
Patten  v.  Deshon,  1  Gray  (Mass.)  325. 

12.  Damren  f.  American  L.  &  P.  Co., 
91  Me.  334,  40  Atl.  63.  See  generally 
the  title   "Exhibits." 

13.  Parkhurst  v.  Wolf,  15  Jones  &  S. 
(N.  Y.)   820. 

[a]  Not  for  Accrued  Rent.— The  as- 
eignraent  of  the  lease  is   not  a  neceg- 
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generally  as  assignee/*  and  the  declaration  should  aver  the  assign- 
ment,^* and  entry  thereunder,"  and  that  the  breach  for  which  the 
action  is  brought  occurred  after  the  assignment  ;^^  but  it  is  not  neces- 
sary to  allege  that  the  rent  has  not  been  paid  by  the  lessee,"  nor  the 
manner  in  which  the  assignment  was  made.^* 

Where  tlie  lessee  repudiates  the  lease  by  abandoning  the  leased  premises, 
and  the  lessor  takes  possession  of  the  premises  and  sues  for  damages 
for  the  breach  of  the  contract,  the  complaint,  as  in  any  other  action 
for  damages,  should  aver  the  amount  of  the  damage  sustained  by  reason 
of  such  breach. 2° 

(III.)  joinder.2i  —  In  an  action  on  a  lease  to  recover  rent,  the  declara- 
tion may  cover  in  one  count  as  many  installments  of  rent  as  may  be 
due,--  and  this  is  the  rule  even  when  part  of  the  rent  due  belongs  to 
the  plaintiff  in  his  own  right  and  part  by  right  of  survivorship." 
Plaintiff  may  join  a  count  on  a  written  lease  with  one  for  use  and 
occupation,"  and  a  cause  of  action  to  recover  rent  may  be  joined  with 
one  to  recover  money  paid  by  mistake,^*  or  to  recover  possession  of 
the  premises  with  damages  for  their  detention.^*  An  action  for  breach 
of  covenant  to  pay  rent  may  be  joined  with  a  count  for  damages  re- 
sulting from  a  breach  of  any  other  covenant  forming  a  part  of  the 
lease.^^     The  lessor,  to  avoid  the  rule  of  estoppel,  must  join  in  one 


sary  allegation  when  the  action  is  based 
on  an  assignment  of  accrued  rent,  as 
rent  which  is  due  may  be  assigned  with- 
out an  assignment  of  the  lease.  Eam- 
sey  V.  Johnson,  8  Wyo.  476,  58  Pac.  755, 
80  Am.  St.  Eep.  948. 

fb]  The  complaint  by  an  assignee 
need  not  allege  that  after  the  plaintiff 
became  the  assignee  of  the  rent,  he  con- 
tinued to  be  the  owner  until  the  suit 
was  commenced.  Van  Rensselaer  v. 
Bonesteel,  24  Barb.  (N.  Y.)   365. 

14.  Norton  v.  Vultee,  1  Hale  (N.  Y.) 
384. 

15.  Stoddert  v.  Newman,  7  Har.  & 
J.  (Md.)  251;  Willardf.  Tillman,  2  Hill 
(N.  Y.)    274. 

16.  La  Dow  r.  Arnold,  14  Wis.  458. 

17.  McMurphy  v.  Minot,  4  N.  H.  251. 

18.  Van  Rensselaer  v.  Bradley,  3 
Denio  (N.  Y.)  135,  45  Am.  Dec.  451; 
Dubois'  Exrs.  t.  Van  Orden,  6  Johns. 
(N.  Y.)    105. 

[a]  "When  the  declaration  avers, 
that  the  rent  accrued  subsequent  to 
the  assignment  to  the  defendant,  was 
due  and  owing  to  the  testator,  and 
still  remains  wholly  in  arrear,  and  un- 
paid from  the  defendant,  it  states  a 
breach  in  sufficient  terms."  Dubois' 
Exr.  V.  Van  Orden,  6  Johns.  (N.  Y.) 
105. 

19.  Norton  v.  Vultee,  1  Hale  (N. 
Y.)    384. 
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20.  Bradbury  v.  Higginson,  162  Cal. 
602,  123  Pac.  797. 

[a]  Recovery  Limited  by  Pleadings. 
Where  lessee  breaches  his  contract  by 
abandoning  the  premises,  and  the  les- 
sor relets  to  another  tenant  at  a  re- 
duced rental,  the  lessor  cannot  recover 
the  difference,  for  the  balance  of  the 
original  term,  on  pleadings  which  pray 
for  the  difference  up  to  the  beginning 
of  the  action.  Respini  v.  Porta,  89 
Cal.  464,  26  Pac.  967,  23  Am.  St.  Rep. 
488. 

21.  As  to  joinder  generally,  see  14 
Standard  Prgc.  625. 

22.  Consolidated  Coal  Co.  v.  Peers, 
150  111.  344,  37  N.  E.  937. 

23.  Van  Den  Heuvel  v.  Storrs,  3 
Conn.  203. 

24.  Gray  v.  Johnson,  14  N.  H.  414. 

[a]  Where  in  a  single  count  suffi- 
cient facts  are  stated  to  sustain  a  re- 
covery on  a  written  lease  or  for  use 
and  occupation,  if  no  objection  was 
taken  to  the  pleading  plaintiff  may  re- 
cover on  the  theory  sustained  by  the 
evidence.  Dean  v.  Leonard,  9  Minn.  190. 

25.  Olmstead  v.  Dauphiny,  104  Cal. 
635,  38  Pac.  505. 

26.  Spahr  v.  Nicklaus,  51  Ind.  221; 
Campbell  v.  Nixon,  2  Ind.  App.  463,  28 
N.  E.  107. 

27.  Kan.— Carter  r.  George,  30  Kan. 
45,   1   Pac.   58.     Mass. — Brown   v.   Ma- 
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action  as  many  causes  of  action  for  rent  against  the  lessee  as  may 
have  arisen  out  of  the  same  contract  ;-^  but,  while  he  may,  he  does  not 
have  to  join  actions  for  rent  against  the  same  lessee  for  the  same 
premises  which  arise  out  of  difi'erent  contracts.^® 

(IV.)  Amendments.  —  Amendments  may  be  made  in  accordance  with 
general  rules  elsewhere  discussed.^^ 

b.  Defensive  Pleadings. — (I.)  Generally.31  — In  actions  for  rent,  as 
in  other  civil  actions  the  general  rules  of  pleading  should  be  observed 


gorty,  156  Mass.  209,  30  N.  E.  1021. 
Minn. — Eeed  v.  Bernstein,  103  Minn.  66, 
114  N.  W.  261,  holding  that  burning  the 
premises  is  a  breach  of  the  covenani 
to  return  in  good  condition  and  an  ac- 
tion for  damages  may  be  joined  with 
one  for  rent. 

28.  Morrison  v.  De  Donato,  76  Mo. 
App.  643;  Kennedy  v.  New  York,  19() 
N.  Y.  19,  89  N.  E.  360,  25  L.  E.  A. 
(N.  S.)  847.  See  15  Standard  Proc. 
522. 

29.  Kennedy  v.  New  York,  196  N. 
Y.  19,  89  N.  E.  360,  25  L.  R.  A.  (N. 
S.)  847. 

[a]  Holdiug  Over  Creates  New  Con- 
tract.— "A  tenant  who  holds  over  after 
the  expiration  of  a  definite  term  for  a 
jear  or  years  may  be  treated  by  his 
landlord  as  a  trespasser,  or  as  a  ten- 
ant from  year  to  year.  If  the  land- 
lord elects  to  treat  the  tenant  as  hold- 
ing over  for  another  year,  the  condi- 
tions of  the  original  lease  apply,  ex- 
cept as  to  duration.  .  .  .  Under  such  a 
holding  over  a  tenant  is  bound  for  an- 
other year,  not  by  virtue  of  an  ex- 
press contract,  but  by  implication  of 
law  springing  from  the  circumstances. 
.  .  .  The  only  logical  deduction  from 
the  choice  thus  given  to  the  landlord 
of  treating  a  hold-over  tenant  either  as 
a  trespasser  or  as  a  tenant  for  another 
year  is  that  each  holding  over,  where 
acquiesced  in  by  the  landlord,  consti- 
tutes a  new  term,  separate  and  distinct 
from  those  which  preceded  it,  and  re- 
lated to  each  other  only  in  the  condi- 
tions of  the  original  lease  which  the 
law  reads  into  the  new  tenancy.  .  .  . 
Jt  follows  that  a  claim  for  unpaid  rent 
of  each  year  of  such  a  holding  over 
creates  a  separate  and  distinct  cause 
of  action.  That  such  separate  cause  of 
action  may  be  joined  in  one  suit  can- 
not be  doubted,  but  it  is  equally  clear 
that  each  may  be  made  the  subject  of 
an  independent  action."  Kennedy  v. 
New  York,  196  N.  Y.  19,  89  N.  E.  360, 
25   L.   R.    A.    (N.    S.)    847.     See   also 


Stewart  v.  Apel,  5  Houst.  (Del.)  189; 
Gladwell  v.  Holcomb,  60  Ohio  St.  427, 
54   N.   E.  473,   71   Am.   St.  Rep.   724. 

30.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense." 

[a]  Changing  From  Express  to  Im- 
plied. Contract  and  Vice  Versa,. — In 
seme  jurisdictions  the  complaint  in  an 
action  on  a  written  lease  may  be 
amended  so  as  to  sue  for  use  and  oc- 
cupation. Heffernan  v.  Davis,  24  Cal. 
Ajjp.  295,  140  Pac.  716;  Canfield  v. 
Vacha,  3  Ohio  N.  P.  158,  4  Ohio  Dec. 
240.  And  vice  versa,  Mann  v.  Brewer, 
7  Allen  (Mass.)  202;  Brewer  v.  Dyer, 
7  Gush.  (Mass.)  337;  Bedford  v.  Ter- 
hune,  30  N.  Y.  453,  27  How.  Pr.  422, 
86  Am.  Dec.  394.  But  see  the  title 
"New  Cause  of  Action  or  Defense,"  as 
to  the  right  to  change  from  express  to 
implied   contract  and   vice   versa. 

[b]  Changing  Action  for  Rent  to 
One  for  Trespass. — A  complaint  in  an 
action  for  rent,  being  based  on  a  con- 
tract express  or  implied,  cannot  be 
amended  to  conform  to  the  evidence 
which  shows  defendant  was  a  trespas- 
ser as  that  would  be  changing  an  ac- 
tion ei  contractu  into  an  action  ex 
delicto.     Ramirez  r.  Murray,  5  Cal.  222. 

[c]  Adding  Parties. — When  an  ac- 
tion is  brought  by  one  cotenant  to  re- 
cover rent  on  a  joint  lease,  the  com- 
plaint may  be  amended  making  the 
ether  cotenants  parties.  Weinsteine  V. 
Harrison,  60^  Tex.  546,  1  S.  W.  626. 

[d]  Changing  Amount  of  Rent. 
Goodfield  Realty  Co.  t.  Boden,  116  N. 
Y.  Supp.  703. 

31.  As  to  motions  generally,  see  the 
title   "Motions." 

As  to  demurrer  generally,  see  the 
title  "Demurrer." 

As  to  pleas  generally,  see  the  titles 
"Abatement,  Pleas  of;"  "Confession 
and  Avoidance;"  "Denials;" 
"Pleas;"  and  other  titles  dealing  with 
particular  pleas,  such  as  "Another  Ac- 
tion Pending;"    "Payment,"    etc. 

Vol.  XVIII 


492 


LANDLORD  AND  TENANT 


with   respect   to   motions,   demurrers,   pleas,  answers  or  affidavits  oi 
defense.^^ 

(II.)    Particular  Defenses.  —  In  all  actions  for  rent  one  should  plead 
specially,   in   accordance   with   the   rule   relating   to  new  matter,^^   a 


As  to  answers  generally,  see  the 
titles  "Answers;"  "Denials;"  and 
titles  dealing  with  particular  defenses. 

As  to  affidavit  of  defense,  see  the 
title  "Affidavits  of  Merits  and  De- 
fense. ' ' 

32.  See  the  references  in  preceding 
note,  and  infra,  this  note. 

fa]  A  motion  to  render  more  def- 
inite and  certain,  not  a  demurrer,  is 
the  proper  procedure  when  the  com- 
plaint fails  to  state  the  time  of  occu- 
pancy, the  rate  on  which  the  rent 
claimed  is  based,  or  the  period  of  time 
in  which  such  rent  is  in  arrear.  Wat- 
ers V.  Clark,  22  How.  Pr.  (N.  Y.)  104. 
See  generally  4  Standard  Proc.  859; 
6  Standard  Proc.  905. 

As  to  uncertainty  in  pleading  and 
the  method  of  attacking  it,  see  the 
title  "Certainty  in  Pleading."  See 
also  the  title  "Bills  of  Particulars;" 
and  6  Standard  Proc.  905. 

[b]  Denial  on  information  and  be- 
lief is  not  sufficient  when  the  knowl- 
edge necessary  to  form  a  belief  may 
be  obtained  by  consulting  a  public  rec- 
ord, as  where  plaintiff's  alleged  title 
to  the  leased  premises  is  by  deed  from 
the  lessor  duly  recorded;  or  when  the 
facts  denied  import  a  personal  knowl- 
edge, as,  for  example,  the  averment  of 
demand  and  nonpayment  of  the  rent 
sued  for.  Schwartz  v.  Eibaudo,  52 
Misc.  102,  101  N.  Y.  Supp.  599.  See 
the  title  "Information  and  Belief." 

[c]  Pleading  Facts. — A  defense 
that  lessee  quit  before  the  end  of  the 
term  because  of  the  immoral  conduct 
of  plaintiff  is  not  good;  the  acts  which 
constituted  the  immoral  conduct  should 
be  pleaded.  Molineux  v.  Hurlbut,  79 
Conn.  243,  64  Atl.  350. 

[d]  Affidavit  of  defense  must  state 
the  facts  (1)  constituting  the  defense 
relied  upon.  Hertz  v.  Sidle,  20  Pa.  Su- 
per. 88;  1  Standard  Proc.  692.  (2)  An 
affidavit  of  defense  which  seeks  to  su- 
persede a  written  lease  by  a  subse- 
quent verbal  agreement  is  insufficient 
which  merely  avers  such  agreement  in 
general  terms  and  makes  no  statement 
of  facts  whatever.  Hayes  v.  Goodwin, 
253  Pa.  607,  98  Atl.  727. 

As  to  legal  conclusions,  see  the  title 
"Conclusions  of  Law." 
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[e]  Action  on  Rent  Note. — In  an  ac 
tion  against  the  maker  and  indorser  oi 
a  promissory  note,  given  for  rent,  the 
objection  that  the  rent  sued  for  was 
included  in  a  judgment  in  another  ac- 
tion by  the  lessor  against  the  lessee 
must  be  raised  by  answer.  FrischmaE 
r.  Zimmermann,  19  Misc.  53,  42  N.  Y, 
Supp.  824. 

[f]  Sham  and  Frivolous  Pleading 
(1)  An  answer  which  admits  the  execu- 
tion of  a  lease,  but  alleges  cancella- 
tion and  rescission,  with  a  counterclaim, 
in  an  action  to  recover  rent  on  a 
written  lease,  is  not  a  sham  pleading, 
Westervelt  v.  Morrelle,  26  Misc.  870 
56  N.  Y.  Supp.  377.  (2)  But  an  an- 
swer is  frivolous  which  admits  the 
making  of  the  lease  pleaded  in  the 
idaintiff's  complaint,  and  then  sets 
forth  that  the  defendant  has  no  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  the  terms  or  conditions 
thereof,  or  whether  defendant  coven- 
anted to  pay  the  rent  reserved  in  the 
lease,  or  as  to  the  performance  by 
plaintiff  of  the  conditions  thereof.  Col- 
lis  V.  Alburtis,  9  N.  Y.  Civ.  Proc.  80. 
See  generally  the  title  "Frivolous  and 
Sham  Pleadings." 

[g]  Non  est  Factum. — In  an  action 
for  rent  on  a  lease,  the  execution  of 
which  defendant  denies,  the  affidavit 
must  contain  a  plea  of  no7i  est  factum. 
Tubor  V.  Crimmings,  189  111.  App.  62. 
See  the  titles  "Covenant,  Action  of;" 
"Debt;"   "Denials." 

[h]  Curing  Defective  Declaration. 
When  an  allegation  of  use  and  occu- 
j.'ancy  of  the  premises  by  defendant  is 
necessary,  a  plea  of  eviction  cures  the 
defect  of  its  omission.  Rubens  v.  Hill, 
£13  111.  523,  72  N.  E.  1127. 

[i]  Amendments. — Defendant  may 
be  permitted  to  amend  his  answer  by 
changing  its  title  to  "set-off  and  re- 
coupment" instead  of  "counterclaim," 
and  by  changing  his  prayer  to  one  ask- 
ing for  less  than  the  original  did  since 
the  plaintiff  was  neither  surprised  nor 
]>rejudiced  thereby.  Caples  v.  Morgan, 
81  Ore.  692,  160  Pac.  1154,  L.  R.  A. 
1917 B,   760. 

33.  See  generally  the  titles  "An- 
swers; "  " Confession  and  Avoidance; ' ' 
"Denials." 
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broach  of  covenant,^*  nonjoinder  of  a  tenant  in  common,^^  mistake,^" 
accord  and  satisfaetion,^^  confession  and  avoidance,^^  payment,^^  il- 
legiility,*"  the  statute  of  frauds,*^  fraudulent  representations  by  the 
lessor,"  alienation  of  the  fee  without  reserving  rent,*^  surrender," 
and  eviction.*^     A  plea  of  eviction  must  aver  that  the  entry  of  the 


34.  Kuhlman  v.  Lemp  Brew.  Co.,  87 
Neb.  72,  126  N.  W.  1083,  29  L.  R.  A. 
(N.  S.)  174. 

35.  Clark  v.  Aldrich,  4  App.  Div. 
523,  40  N.  Y.  Supp.  440,  74  N.  Y.  St. 
473;  Wilbur  v.  Collin,  4  App.  Div.  417, 
as  N.  Y.  Supp.  848.  See  generally  the 
title   "Parties." 

36.  Bee  Bldg.  Co.  v.  Weber  G.  &  G. 
Eng.  Co.,  86  Neb.  326,  125  N.  W.  518. 
See  generally  the  title  "Mistake." 

37.  Schwartz  v.  Ribaudo,  52  Misc. 
102,  101  N.  Y.  Supp.  599.  See  gener- 
ally the  title  "Accord  and  Satisfac- 
tion." 

38.  Mclnturf  v.  Redell  Mfg.  &  S. 
Co.,  160  Mo.  App.  672,  142  S.  W.  451. 
See  generally  the  title  "Confession  and 
Avoidance. ' ' 

39.  Mo. — Wilkerson  v.  Farnham,  82 
Mo.  672.  N.  H.— Russell  v.  Fabyan,  28 
N.  H.  543,  61  Am.  Dec.  629.  N.  Y. 
Fuller  Co.  v.  Manhattan  Const.  Co.,  88 
N.  Y.  Supp.  1049.  W.  Va.— Cheuvront 
V.  Bee,  44  W.  Va.  103,  28  S.  E.  751. 

See  generally  the  title   "Payment." 

[a]  At  common  law,  in  an  action  of 
assumpsit  for  rent,  payment  had  to  be 
pleaded  specially  only  when  alleged  as 
a  set-off.  Drake  v.  Drake,  11  Johns. 
(N.  Y.)    531. 

[b]  General  Issue  With  Notice. 
Payment  may  be  shown  under  the  gen- 
eral issue  when  notice  is  served  with 
the  plea.  Russell  v.  Fabyan,  28  N.  H. 
543,  61   Am.   Dee.   629. 

[c]  Payment  to  Another. — A  plea 
of  payment  to  the  military  commander 
of  a  district,  during  war-time,  should 
set  out  the  necessity  for  such  payment. 
Clark  V.  Mitchell,  64  Mo.  564. 

fd]  Pa3nnent  to  Assignee. — In  an 
action  by  the  original  lessor,  a  plea  of 
payment  to  the  lessor's  assignee  should 
aver  that  the  rent  in  question  accrued 
after  the  assignment.  If  it  accrued 
before  it  did  not  pass  by  the  assign 
ment.  Borderaux  v.  Walker,  85  111. 
App.   86. 

40.  Andrus  v.  Dyckmsn  Hotel  Co., 
126  Minn.  417,  148  N.  W.  566.  See 
generally  the  title  "Illegality,  How 
Pleaded." 

41.  Espalla  v.  Wilson,  86  Ala.  487, 


5     So.     867.       See    generally    the    title 
"Frauds,  Statute  of." 

42.  Neb. — Bauer  v.  Taylor,  4  Neb. 
(Unof.)  701,  96  N.  W.  268.  Ore.— Kier- 
nan  v.  Terry,  26  Ore.  494,  38  Pac.  671. 
Pa.— Paulson  v.  Bagley,  38  Pa.  Co.  Ct. 
345. 

See  infra,  this  section,  and  generally 
the  title   "Fraud  and  Deceit." 

[a]  Fraudulent  misrepresentation  is 
not  asserted  by  the  mere  allegation  in 
the  answer  that  "the  plaintiff  falsely 
represented  that  a  building  which  he 
was  about  to  let  to  defendant  was 
suitable  for  a  particular  purpose." 
York  V.  Steward,  21  Mont.  515,  55  Pac. 
29,  43  L.  R.  A.  125. 

43.  Wilbur  v.  Collin,  4  App.  Div. 
417,  38  N.  Y.  Supp.  848;  Hays  v.  Haf- 
fen,  31  Misc.  655,  64  N.  Y.  Supp.  1111. 

[a]  Anything  in  derogation  of  the 
lessor's  title,  occurring  subsequent  to 
the  lease,  can  be  relied  upon  as  a  de- 
fense only  when  set  out  in  the  answer. 
McNamara  v.  Dorey,  219  Mass.  151, 
306  N.  E.  592. 

44.  Baker  v.  Donlin,  88  Misc.  586, 
151  N.  Y.  Supp.  433.  See  infra,  this 
section. 

[a]  Abandonment  by  the  lessee,  be- 
ing alleged  by  the  lessee  in  his  answer 
in  an  action  against  him  for  the  rent, 
is  equivalent  to  an  allegation  that  he 
surrendered  the  premises,  and  is  suffi- 
cient. Burdick  v.  Cameron,  10  App. 
Div.  589,  42  N.  Y.  Supp.  78. 

45.  Huling  v.  Roll,  43  Mo.  App.  234; 
Schwartz  v.  Ribaudo,  52  Misc.  102,  101 
N.  Y.  Supp.  599. 

[a]  A  plea  of  eviction  should  allege 
facts  from  which  it  definitely  and  cer- 
tainly appears  that  the  relinquishment 
of  the  premises  by  the  tenant  was 
caused  by  the  wrongful  acts  of  the 
landlord,  which,  taken  together,  would 
constitute  a  legal  eviction.  Roll  v. 
Howell,  9  Ala.  App.  171,  62  So.  463. 

[b]  Eviction  and  expulsion  of  the 
lessee  by  the  lessor  before  the  rent  be- 
came due  must  be  stated,  and  a  keep- 
ing of  the  tenant  out  of  possession  un- 
til after  rent  becomes  due.  Hunter  v. 
Reiley,  43  N.  J.  L.  480. 

[c]  By  Third  Parties. — The  defense 
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landlord  was  without  the  consent  of  the  lessee,*^  but  actual  expulsion 
need  not  be  averred.*^  There  can  be  no  constructive  eviction  unless 
accompanied  by  voluntary  abandonment  of  the  demised  premises,  and 
therefore  it  is  not  a  good  plea  of  constructive  eviction  to  allege  that 
defendant  was  compelled  to  abandon  the  premises.*'  Eviction  by  third 
parties  is  a  good  plea  only  when  paramount  title  is  alleged  in  such 
parties.*®  A  plea  of  untenantability  must  be  accompanied  by  an  al- 
legation of  a  covenant  by  the  landlord  to  make  repairs.^"  It  is  not 
a  good  plea  that  the  premises  have  been  destroyed  by  fire  or  the 
elements,'^  unless  an  obligation  to  rebuild  by  the  landlord  has  been 
created  by  statute,^^  in  which  event  the  answer  must  state  facts  showing 
a  right  to  vacate  under  the  provisions  of  the  statute,^^  and  that  the 
destruction  of  the  premises  was  caused  through  no  fault  of  the  de- 
fendant.**   A  plea  of  surrender  should  also  aver  an  acceptance,^'  unless 


that  defendant  was  kept  out  of  pos- 
session bj'  third  parties,  like  eviction, 
must  be  specially  pleaded.  University 
of  Vermont   v.  Joslyn,  21  Vt.  52. 

[d]  Non-tenantability. — In  an  ac- 
tion of  assumpsit  for  rent,  the  plea  be- 
ing the  general  issue,  the  defense  of 
non-tenantability  is  not  available  un- 
less notice  is  served  upon  the  plaintiff. 
Holmes  v.  Wood,  88  Mich.  435,  50  N. 
W.   323. 

46.  Eoll  V.  Howell,  9  Ala.  App.  171, 
62   So.   463. 

47.  Wade  v.  Herndl,  127  Wis.  544, 
107  N.  W.  4,  5  L.  E.  A.   (N.  S.)   855. 

fa]  Actual  Expulsion  Is  Not  Neces- 
sary.— "Any  act  of  the  landlord  or  of 
any  one  who  acts  under  authority  or 
legal  right  given  him  by  the  landlord 
which  so  disturbs  the  tenant's  enjoy- 
ment of  the  premises  as  to  render  them 
unfit  for  occupancy  for  the  purpose  for 
which  they  are  leased,  is  an  eviction." 
Wade  V.  Herndl,  127  Wis.  .544,  107  N. 
W.  4,  5  L.  K.  A.   (N.  S.)   855. 

48.  Salomon  v.  Gleichenhaus,  131  N. 
Y.  Supp.  599. 

[a]  Voluntary  Abandonment.  —  A 
plea  of  eviction  which  states  facts 
from  which  it  appears  that  the  les- 
see's abandonment  of  the  premises  was 
wholly  voluntary  is  bad.  Potter  v.  Mos- 
cony,   46   Pa.   Super.    116. 

49.  University  of  Vermont  v.  Jos- 
lyn, 21  Vt.  52. 

[a]  Lessor's  Want  of  Title. — When 
a  plea  of  eviction  is  based  upon  a  para- 
mount title  in  a  third  party,  the  lessee 
shall  also  aver  a  want  of  title  in  the 
lessor.     Sneed  v.  Jenkins,  30  N.  C.  27. 

50.  Lansing  v.  Thompson,  8  App. 
Div.  54,  40  N.  Y.  Supp.  425. 
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51.  Lincoln  Trust  Co.  v.  Nathan,  175 
Mo.  32,  74  S.  W.  1007. 

[a]  Destruction  by  Fire. — The  loss 
of  the  use  of  the  premises  by  fire,  in- 
undation, or  external  violence,  will  not 
exempt  the  tenant  from  his  express 
contract  to  pay  rent.  Therefore,  in 
an  action  on  an  express  covenant  in  a 
lease  for  the  payment  of  rent,  without 
conditions,  a  plea  that  the  lessee  was 
"deprived  of  the  beneficial  use  of  the 
premises  by  the  casualties  and  violence 
of  war"  does  not  show  a  good  defense 
to  the  action.  Robinson  v.  L'Engle, 
13  Fla.  482. 

52.  Minn. — Roach  r.  Peterson,  47 
Minn.  291,  50  N.  W.  80.  N.  Y.— Ed- 
wards V.  McLean,  122  N.  Y.  302,  25  N. 
E.  483;  Einstein  v.  Tutelman,  59  Misc. 
462,  110  N.  Y.  Supp.  1025.  Va.— Rich- 
mond Tee  Co.  V.  Crystal  Ice  Co.,  99  Va. 
239,  37  S.  E.  851. 

53.  Lansing  v.  Thompson,  8  App. 
Div.  54,  40  N.  Y.  Supp.  425. 

[a]  Such  a  statute  must  be  pleaded 
to  enable  the  defendant  to  avail  him- 
self of  this  defense  when  the  leased 
premises  are  in  a  foreign  state.  Graves 
V.  Cameron,  9  Daly  (N.  Y.)   152. 

54.  Roach  v.  Peterson,  47  Minn.  291, 
50  N.  W.  80. 

[a]  "Without  the  fault  of  the  de- 
fendant," the  premises  became  unten- 
antable, is  a  mere  conclusion  of  law 
End  insuflEieient.  Lansing  v.  Thompson, 
8  App.  Div.  54,  40  N.  Y.  Supp.  425. 

55.  Paulson  v.  Bagley,  38  Pa.  Co. 
Ct.  345;  Mails  v.  Campo,  25  Pa.  Dist. 
32. 

[a]  Acceptance  of  Assignee. 
"That  the  plaintiffs  encouraged  the  de- 
fendants,  or   offered   to   take   the  third 


LANDLORD  AND  TENANT 


495 


the  surrender  is  made  on  the  h\ssor's  demand,^''  and  is  insufficient  if 
it  does  not  show  that  the  surrender  was  made  before  the  rent  sued 
for  accrued  ;^^  this  defense,  in  order  to  be  consistent,  must  deny  the 
allegation  of  continued  possession. ^^  The  defense  of  fraudulent  repre- 
sentations by  the  landlord  must  state  the  amount  of  damages  resulting 
therefrom,'^  and  that  the  defendant  was  deceived  thereby,®"  Continued 
Ipossession  must  be  denied,  since  retention  of  possession  is  a  waiver  of 
the  fraud." 

Since  a  tenant  may  not  dispute  the  title  of  his  landlord,  a  plea 
denying  title  is  bad.®^  But  while  a  tenant  may  not  dispute  his  land- 
lord's title  as  of  the  date  of  the  lease,  he  may  allege  and  prove  that 
it  has  been  subsequently  extinguished.*^    Where,  however,  the  lessee's 


party  instead  of  the  defendants,  doea 
not  obviate  the  necessity  of  an  allega- 
tion that  the  assignee  was  substituted 
with  intent  to  annul  the  original  let- 
ting, nor  does  the  subsequent  action  of 
the  plaintiff  in  bringing  suit  against 
the  assignee  have  such  an  effect.  If  the 
issue  had  been  joined  upon  a  plea  set- 
ting up  a  surrender  in  law,  these  cir- 
cumstances would  be  certainly  compe- 
tent, and,  perhaps,  persuasive  proof 
of  the  intention  of  the  parties  as 
evinced  by  their  conduct;  but  the  state- 
ment, in  a  pleading  of  facts  tending  to 
prove  a  defense  in  law,  cannot  be  per- 
mitted to  take  the  place  of  a  distinct 
averment  of  either  the  legal  effect  of 
the  facts  offered,  or,  if  the  plea  is  to 
be  argumentative  in  form,  of  such  a 
collocation  of  the  facts  that  their  legal 
effect  shall  appear  upon  the  record  by 
way  of  necessary  conclusion.  .  .  .  The 
action  arising  from  privity  of  coven- 
ant can  be  destroyed  only  by  conduct 
competent  to  prove  a  mutual  intention 
to  that  end;  and  such  proof  cannot 
follow  until  the  way  is  prepared  by  an 
issue  framed  upon  an  averment  from 
which  such  mutual  intent  is  a  lawful 
inference."  Creveling  v.  De  Hart,  54 
N.  J.  L.  338,  23  Atl.  611.  See  also 
Frank  v.  Maguire,  42   Pa.   77. 

56.  Malis  v.  Campo,  25  Pa.  Dist.  32. 

57.  Forgotson  v.  Becker,  39  Misc. 
816,  81  N.  Y.  Supp.  319;  Bowsky  v. 
Schlichten,  132  N.  Y.  Supp.  421. 

58.  Forgotson  v.  Becker,  39  Misc. 
816,  81  N.  Y.  Supp.  319. 

59.  Holton  V.  Noble,  83  Cal.  7,  23 
Pae.  58;  Simmons  v.  Kayser,  11  Jones 
&  S.  (N.  Y.)   131. 

60.  Simmons  v.  Kayser,  11  Jones  & 
S.    (N.  Y.)    131. 

fa]  An  intention  to  deceive  need 
not  be  alleged.    Bauer  v.  Taylor,  4  Neb. 


(Unof.)  710,  98  N.  W.  29,  reversing 
Bauer  v.  Taylor,  4  Neb.  (Unof.)  701, 
9G  N.  W.  268.  But  see  Dunbar  v.  Bone- 
steel,  4  111.  32,  and  the  title  "Fraud 
and  Deceit." 

61.  Forgotson  v.  Becker,  39  Misc. 
816,  81  N.  Y.  Supp.  319. 

62.  N.  H.— Gray  v.  Johnson,  14  N. 
H.  414,  421.  Ohio.— Butler  v.  Cowles,  4 
Ohio  205,  19  Am.  Dec.  612.  Pa.— Farm- 
ers' Deposit  Nat  Bk.  v.  Western  Pa. 
Fuel  Co.,  215  Pa.  115,  64  Atl.  374,  114 
Am.  St.  Rep.  949;  Naglee  v.  Ingersoll, 
7  Pa.  185.  W.  Va.— Goshorn  v.  Stew- 
ard, 15  W.  Va.  657. 

[a]  An  affidavit  of  defense  is  in- 
sufficient which  merely  amounts  to  a 
denial  of  the  lessor's  title.  Cincinnati 
V.  Paint  Creek  Col.  Co.,  252  Pa.  619,  97 
Atl.  852. 

[b]  Unless  accompanied  by  an  al- 
legation of  fraud,  accident  or  mistake. 
Allen  V.  Thompson,  2  Wills.  Civ.  Cas. 
(Tex.),    §106. 

[c]  Landlord's  Title  Not  To  Be  De- 
nied.— "By  accepting  a  lease  and  the 
possession  of  the  premises  in  pursu- 
ance of  it,  the  tenant  precludes  him- 
self from  effectively  refusing  to  pay 
the  rent  on  account  of  the  defects  of 
the  title  of  the  lessor.  He  may  be  com- 
pelled to  pay  the  rent,  despite  such 
defects,  if  any,  and  therefore  proof  of 
such  defects  is  irrelevant  and  inadmis- 
sible in  actions  of  assumpsit  for  the 
rent."  Farmers  Deposit  Nat.  Bk.  v. 
Western  Pa.  Fuel  Co.,  215  Pa.  115,  64 
Atl.  374,  114  Am.  St.  Rep.  949.  But 
see  Davis  v.  Shoemaker,  1  Rawle  (Pa.) 
135. 

63.  Sherman  v.  Fisher,  138  Mich. 
391,  101  N.  W.  572;  Hogsett  f.  Ellis, 
17   Mich.  351,  373. 

[a]  Notwithstanding  the  well  set- 
tled rule  that  a  tenant  may  not  ques- 
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defense  in  an  action  for  rent  is  attornment  to  the  holder  of  the 
paramount  title,  he  must  allege  an  eviction  or  surrender.^* 

When  the  heirs  of  a  lessee  are  bound  by  his  specialty  on  an  obliga- 
tion to  pay  rent,  they  may  avoid  the  obligation  by  pleading  riens  per 
descent.*" 

(III.)  Counterclaim,  Set-off  and  Recoupment.  —The  general  rules  gov- 
erning counterclaim,  set-off  or  recoupment  apply  in  an  action  to  re- 
cover rent.^®     When  the  tenant  pleads  a  set-off  or  counterclaim  for 


I 


tion  the  title  of  his  landlord,  the  de- 
fendant may  allege  failure  of  consid- 
eration based  upon  plaintiff's  lack  of 
right  to  possession  in  an  action  on  a 
note  given  for  a  lease  of  the  premises 
ill  question.  Andrews  V.  Woodcock,  14 
Iowa  397. 

64.  Nissen  v.  Turner,  50  Neb.  272, 
69  N.  W.  778. 

65.  Mackin  v.  Haven,  187  111.  480, 
58  N.  E.  448. 

[a]  "If  the  heir  had  bona  fide 
aliened  the  lands  which  he  had  by  de- 
scent, before  an  action  was  commenced 
against  him,  he  might  discharge  him- 
self by  pleading  that  he  had  nothing 
by  descent  at  the  time  of  suing  out 
the  writ  or  filing  the  bill,  and  the 
obligee  had  no  remedy  at  law."  Peo- 
ple V.  Brooks,  123  111.  246,  14  N.  E.  39. 

66.  See  generally  the  title  "Set-oflf, 
Counterclaim  and  Recoupment,"  and 
infra,  this   note. 

As  to  cross-complaint,  see  the  title 
' '  Cross-Complaint. ' ' 

fa]  To  Be  Specially  Pleaded. 
Morningstar  v.  Querens,  142  Ala.  186, 
37  So.  825;  Murphy  v.  Farley,  124  Ala. 
279,   27   So.   442. 

fb]  Not  Available  Under  General 
Issue. — Morningstar  v.  Querens,  142 
Ala.  186,  37  So.  825;  Murphy  v.  Farley, 
124  Ala.  279,  27  So.  442;  Conkling  v. 
Tuttle,  52  Mich.  630,  18  N.  W.  391, 
general  issue  with  notice.  But  see  7 
Standard  Peoc.  71. 

fc]  Statement  of  Facts. — The  facts 
stated  must  be  such  as  would  consti- 
tute a  good  cause  of  action.  Coleman 
r.  Bunce,  37  Tex.  171. 

[d]  Consistent  Pleading. — A  coun- 
terclaim for  damages  for  repairs,  which 
the  lessor  should  have  made,  in  a  sum 
larger  than  plaintiff's  demand  for  rent, 
which  was  admitted  in  the  answer,  is 
not  an  inconsistent  pleading.  Lee  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  68 
Minn.  49,  70  N.  W.  857. 

fe]  A  specific  averment  that  the 
facts  alleged  occurred  during  the  term 
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is  not  necessary  where  it  appears  that 
they  must  have  occurred  during  the 
term.  Bowsky  v.  Schlichten,  132  N.  Y. 
Supp.  421. 

[f]  "The  plea  of  recoupment  need 
not  be  in  any  particular  form,  so  that 
it  is  sufficient  to  give  the  plaintiff  full 
notice  of  the  various  items  of  damages 
relied  on  by  defendants."  Cheuvront 
V.  Bee,  44  W.  Va.  103,  28  S.  E.  751. 

[g]  Matters  of  Evidence  Not 
Pleaded. — Diligence  in  making  neces- 
sary repairs  to  reduce  the  amount  of 
damage  is  a  matter  of  proof,  not 
pleading,  and  therefore  need  not  be  al- 
leged in  defendant's  counterclaim. 
Beakes  v.  Holzman,  47  Misc.  384,  94 
N.  Y.  Supp.  33,  16  Ann.  Cas.  451. 

[h]  Subject  Matter  of  Counter- 
claim.— Suspension  of  rent,  because  of 
untenantability  caused  by  fire,  during 
the  repairing  of  the  premises,  in  ac- 
cordance with  an  agreement  between 
the  lessor  and  lessee,  should  be  pleaded 
as  a  counterclaim  and  not  as  a  defense. 
Einstein  v.  Tutelman,  59  Misc.  462,  110 
N.  Y.  Supp.   1025. 

[i]  But  matters  showing  a  diminu- 
tion of  the  lessee's  liability  by  an  ac- 
ceptance of  a  surrender  of  the  lease 
should  be  pleaded  as  a  defense  and  not 
as  a  counterclaim.  Vogel  v.  Piper,  89 
N.  Y.  Supp.  431. 

[jl  Sufficient  Plea  of  Set-off. — (1) 
A  plea  alleging  that  the  landlord 
agreed  to  repair  the  premises,  but  that 
he  broke  his  agreement  and  as  a  proxi- 
mate result  thereof  defendant  was  dam- 
aged in  a  specified  sum,  which  he  of- 
fered to  set  off  against  the  landlord's 
demand  for  rent,  is  not  demurrable  as 
stating  a  conclusion.  Donnelly  v. 
House.  160  Ala.  325,  49  So.  324.  (2) 
A  good  plea  of  set-off  is  the  plea  by  the 
lessee  that  the  lessor,  pending  nego- 
tiations between  them,  misrepresented 
in  a  specified  particular  the  capacity  of 
a  mill  on  the  leased  premises;  that  the 
lessee  believed  the  representations  to 
be   true,  and  was  thereby  induced  to 
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special  damages,  each  item  of  damage  must  be  specially  pleaded."^ 
A  counterclaim  for  damages  resulting  from  the  lessor's  failure  to 
repair,  must  aver  a  covenant  to  repair  by  the  lessor,^^  and  that  he 
had  notice  of  the  defect.^^  A  counterclaim  for  breach  of  the  covenant 
of  quiet  enjoyment  must  allege  an  actual  eviction  accompanied  by  com- 
plete ouster  from  the  premises.'^" 

(IV.)  Joinder.  —  In  an  action  for  rent  it  is  not  inconsistent  to  join 
a  plea  of  eviction  with  a  plea  of  entry  under  a  different  lease  from 
that  sued  on." 

c.  Eeplication  and  Reply.  —  A  replication  in  an  action  for  rent  is 
governed  by  general  rules  elsewhere  discusvsed."  It  should  not  depart 
from  the  theory  of  the  action  as  set  forth  in  the  declaration,^^  nor 
should  it  reply  in  such  way  as  to  waive  the  benefit  of  any  estoppel  as 
to  the  plaintiff's  title.^*  A  replication  is  good  which  states  affirmative- 
ly matters  that  should  have  been  negatived  by  the  answer.^® 

d.  Supplemental  Pleadings.  —  In  accordance  with  the  general  rule 
that  supplemental  pleading,  alleging  material  facts  happening  after  a 
fonner  pleading,  Avill  be  permitted  on  the  application  of  either  party, ''^ 
a  supplemental  petition  may  be  filed  asking  a  judgment  for  the  rent 
prayed  for  in  the  original  petition  and  also  an  instalment  falling  due 
after  the  commencement  of  the  action,^^  Likewise  a  supplemental 
answer  may  be  filed  setting  up  a  counterclaim  for  damages  which 
arose  subsequent  to  the  filing  of  the  original  answer,"  or  showing  a 


consummate  the  contract;  and  that,  by 
reason  of  such  misrepresentations,  he 
has  sustained  great  damage.  Cage  v. 
Phillips,   38   Ala.   382. 

[k]  Set-off  in  Justice  CJourt  Held 
SufScient. — Okie  v.  Person,  23  App. 
Cas.  (D.  C.)  170,  186.  See  generally 
the  title  "Justices  of  th©  Peace." 

67.  Pa.— Haldy  v.  Deichler,  16  Pa, 
Dist.  711.  Tex. — Blackwell  v.  Speer 
(Tex.  Civ.  App.),  98  S.  W.  903;  Hurst 
f.  Benson,  27  Tex.  Civ.  App.  227,  65  S. 
W.  76.  W.  Va.— Cheuvront  v.  Bee,  44 
W.  Va.  103,  28  S.  E.  751. 

68.  Hudson  v.  Tarlton,  24  Misc.  770, 
53  N.  Y.  Supp.  552. 

69.  Tyson  v.  Weil,  169  Ala.  558,  53 
So.  912. 

70.  McKenzie  v.  Hatton,  70  Hun 
142,  24  N.  Y.  Supp.  88,  53  N.  Y.  St. 
776;  Rhinelander  v.  Martin,  23  Abb. 
N.  C.  267,  7  N.  Y.  Supp.  154. 

71.  Kline  v.  Hanke,  14  Mont.  361, 
3f.  Pac.  454. 

72.  See  the  title  "Replication  and 
Reply,"  and  Orton  v.  Noonan,  30  Wis. 
Cll. 

73.  Reid  v.  Weissner  &  Sons  Brew. 
Co.,  88  Md.  234,  40  Atl.  877.  See  gen- 
erally the  title  "Departure." 


fa] 
When 


Privity  of  Estate  and  Contract. 
the  action  against  a   defendant 


is  founded  upon  privity  of  estate,  a  rep- 
lication is  bad  which  relies  upon  a 
privitj"^  of  contract.  Eeid  v.  Weissner 
&  Sons  Brew.  Co.,  88  Md.  234,  40  Atl. 
877. 

[b]  Substituting  a  parol  contracli 
in  the  replication  when  the  action  was 
begun  for  breach  of  covenants  of  a 
written  lease  is  bad  pleading.  Sibley 
V.  Brown,  4  Pick.    (Mass.)    137. 

74.  Davis  v.  Shoemaker,  1  Eawle 
(Pa.)   135. 

75.  McLendon  v.  Rubenstein,  180 
Ala.  615,  61  So.  902. 

[a]  Remedying  Defective  Plea. 
Where  a  plea  alleges  damages  resulting 
from  the  landlord's  act,  but  does  not 
negative  the  right  of  the  landlord  to 
act  as  he  did,  a  replication  is  good 
which  affirms  such  right  and  supports 
it  with  allegations  concerning  the  ele- 
ments of  the  relation  of  landlord  and 
tenant  existing  between  the  plaintiff 
and  defendant.  McLendon  v.  Ruben- 
stein, 180  Ala.  615,  61  So.  902. 

76.  See  generally  the  title  "Sup- 
plemental Pleading." 

77.  Sigler  v.  Gondon,  68  Iowa  441, 
27  N.  W.  372. 

78.  Atkinson  v.  Kirkpatrick,  90 
Kan.  515,  135  Pac.  579. 
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recent  award,  in  another  proceeding,  of  title  in  the  lessee.''^ 

7.  Trial.^"  —  a.  In  General.  —  On  the  trial  of  an  action  for  rent 
the  general  rules  elsewhere  treated®^  apply  to  questions  of  law®^  and 
faet.^^  Thus,  when  characterized  by  disputed  facts  and  circumstances, 
it  is  proper  to  submit  to  the  jury  the  issue  as  to  fraudulent 
representations  by  the  landlord  by  which  the  tenant  was  induced  to 
make  the  lease,^*  as  to  the  relation  of  landlord  and  tenant,^^  the  fact^^ 
and  time®^  of  occupancy,  the  question  of  payment,®^  reasonable  time 
to  repair,^^  assignment  of  lease  and  acceptance  of  assignee  as  tenant,^" 
as     well     as     the     question     of     holding     over,^^     or     the     surren- 


79.  Mavor  of  N,  Y.  v.  East  Bay  L. 
&  I.  Co.,  41  App.  Div.  567,  58  N.  Y. 
Supp.  724. 

80.  See  generally  the  title  "Trial." 

81.  See  the  title  "Province  of 
Judge, and  Jury." 

82.  Goldsbrough  v.  Gable,  152  111. 
594,  38  N.  E.  1025. 

[a]  Interpretation.  —  The  effect 
«ipon  the  lease  of  certain  acts  or  fail- 
ure to  act,  of  the  parties  thereto,  in 
the  absence  of  a  controlling  provision 
in  the  agreement,  is  for  the  court  to 
determine.  University  Club  v.  Deakin, 
265  111.  257,  106  N.  E.  790,  L.  R.  A. 
1915  C,   854. 

fb]  Under  an  agreed  statement  of 
facts,  or  undisputed  evidence  as  to  the 
facts,  eviction  becomes  a  question  of 
law.  Smith  v.  Tennyson,  219  Mass. 
.508,  107  N.  E.  423,  Ann.  Cas.  1916B, 
121. 

83.  U.  S.— Wadsworth  v.  Warren,  12 
"Wall.  307,  20  L.  ed.  402,  it  is  proper 
to  submit  to  the  jury  the  question  of 
actual  delivery  or  acceptance  of  the 
lease.  Ala. — Wise  v.  Sparks,  73  So. 
394,  it  is  for  the  jury  to  determine 
whether  defendant 's  agreement  to  pay 
rent  depended  on  a  promise  by  the 
landlord  to  repair  premises  by  a  cer- 
tain date.  Mass. — Rowland  v.  Coffin,  9 
Pick.  52,  whether  certain  notes  were 
given  in  payment  of  rent  is  a  question 
for  the  jury.  Mo. — Sessinghaus  v. 
Knocke,  127  Mo.  App.  300,  105  N.  W. 
283,  whether  certain  acts  of  the  lessor 
constituted  an  acceptance  of  defend- 
ant's surrender  is  for  the  jury.  N.  Y. 
Bassett  v.  Dean,  34  Hun  250,  what  is 
a  reasonable  time  for  lessee  to  vacate 
premises  after  a  fire  has  destroyed 
their  teuantability  is  for  the  jurv.  Pa. 
National  Oil  Kef.  Co.  v.  Bush.  88  Pa. 
335  (whether  defendant  was  a  tenant 
or  a  trespasser  was  for  the  jury); 
Smith  V.  Harvey,  4  Pa.  Super.  377,  40 
W.    N.    C.    229,    the    terms    of   written 
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lease,  when  there  is  evidence  of  a  parol 
contemporaneous  agreement,  is  for  the 
jury. 

84.  Mo.  —  Phoenix  L.  &  I.  Co.  v. 
Baden  (Mo»  App.),  188  S.  W.  924.  N.  J. 
Dennison  v.  Grove,  52  N.  J.  L.  144,  19 
Atl.  186.  Ore. — Caples  v.  Morgan,  81 
Ore.  692,  160  Pac.  1154,  L.  R.  A.  1917  B, 
760. 

85.  Ark. — Harris  v.  Eagle  Box  Co., 
110  Ark.  371,  162  S.  W.  49.  Me.— Por- 
ter V.  Hooper,  11  Me.  170.  Mass. 
Rogers  v.  Coy,  164  Mass.  391,  41  N. 
E.  652.  Mich.— Heinze  v.  Heinze,  162 
N.  W.  121.  R.  I.— Fludder  f.  Vaughan, 
24  R.  I.  471,  53  Atl.  636.  S.  C. 
Shelton  v.  So.  Cotton  Oil  Co.,  90  S. 
E.  751. 

86.  Seaman  v.  Ward,  1  Hilt.  (N.  Y.) 
52. 

87.  Warner  v.  Hale,  65  111.  395. 

88.  Pierce  v.  Pierce,  25  Barb.  (N. 
Y.)  243. 

89.  Quinn  v.  Cohen,  69  Misc.  610, 
125  N.  Y.  Supp.  1025;  M'Dougall  & 
Potter  Co.  v.  Manhattan  C.  &  C.  Co., 
140  N.  Y.  Supp.  571;  Saffer  v.  Levy, 
88  N.  Y.  Supp.  144. 

90.  111. — Barnes  v.  Northern  Trust 
Co.,  169  111.  112,  48  N.  E.  31.  Mich. 
Weber  v.  Van  Blerck  Motor  Co.,  186 
Mich.  449,  152  N.  W.  1036;  Hartz  v. 
Eddy,  140  Mich.  479,  103  N.  W.  852; 
Youell  V.  Kridler,  105  Mich.  344,  63 
N.  W.  439.  N.  Y.— Ettlinger  v.  Kruger, 
125  N.  Y.  Supp.  445. 

91.  111.— Pusheck  v.  Willard  Nat.  T. 
H.  Assn.,  94  111.  App.  192.  Kan.— Pros- 
ser  f.  Pretzel,  8  Kan.  App.  856,  55 
Pac.  854.  Ky.— Jones  v.  Taylor,  136 
Ky.  39,  123  S.  W.  326,  Ann.  Cas.  1912A, 
276.  Mo. — Gerhart  Realty  Co.  v. 
Brecht,  109  Mo.  App.  25,  84  S.  W. 
216.  N.  Y.— Frost  v.  Akron  Iron  Co., 
1  App.  Div.  449,  37  N.  Y.  Supp.  374, 
72  N.  Y.  St.  478;  Hammond  v.  Eck- 
hardt,  16  Dalv  113.  9  N.  Y.  Supp.  508, 
30  N.  Y.  St.  856;  Ernst  v.  Holzner,  130 
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der^^  of  the  leased  premises  and  eviction  therefrom.®^ 

Variance.  —  The  evidence  must  conform  to  the  pleadings,  in  accord- 
ance with  the  general  rules  governing  variance.®^  Thus  the  plaintiff 
cannot  sue  for  use  and  occupation  and  recover  on  a  written  lease,^* 


N.  Y.  Supp.  442.  Pa.— Oakford  v. 
Nirdlinger,  196  Pa.  162,  46  Atl.  374. 
Tex. — Street-Whittington  Co.  v.  Sayres 
(Tex.  Civ.  App.),  172  S.  W.  772. 

92.  U.  S.— Dallam  v.  Eeber,  229  Fed. 
554,  144  C.  C.  A.  14.  Ark.— Hays  v. 
Goldman,  71  Ark.  251,  72  S.  W.  563. 
Minn.— Klink  v.  Val  Blatz  Brew.  Co., 
128  Minn.  144,  150  N.  W.  398;  Ki  g- 
eted  r.  Wright  County  Co-op.  Co.,  116 
Minn.  131,  133  N.  W.  399;  Van  Brunt 
r.  Wallace,  88  Minn.  116,  92  N.  W. 
521.  Mo. — Leggett  v.  Louisiana  Pur- 
chase Expo.  Co.,  121  Mo.  App.  70,  97 
S.  W.  976.  N.  Y.— May  v.  Gillis,  169 
N.  Y.  330,  62  N.  E.  385  (reversing  53 
App.  Div.  393,  66  N.  Y.  Supp.  4); 
Tootle  Theatre  Co.  v.  Shubert  T.  Co. 
(App.  Div.),  162  N.  Y.  Supp.  Ill; 
Hodgkiss  V.  Dayton-Brower  Co.,  156  N. 
Y.  Supp.  907.  Pa. — Pascoe  Apt.  House 
Co.  V.  Eno,  35  Pa.  Super.  337.  S.  D. 
Stott  V.  Chamberlain,  21  S.  D.  520,  114 
N.  W.  683. 

[a]  Whether  defendants  assented  to 
a  reletting,  and  whether  plaintiff  relet 
for  them  or  for  his  own  benefit,  are 
questions  for  the  jury.  Grav  v.  Kauf- 
man D.  &  I.  Co.,  9  App.  Div.  115,  41 
N.  Y.  Supp.  73,  75  N.  Y.  St.  533. 

[b]  When  for  the  Court. — Whether 
in  any  given  case  there  has  been  a  sur- 
render, accomplished  by  operation  of 
law,  is  a  question  of  fact  to  be  de- 
termined in  the  first  instance  by  the 
trial  court.  Triest  &  Co.  v.  Goldstone, 
173  Cal.  240,  159  Pac.  715. 

93.  U.  S.— New  York  Dry  Goods 
Store  V.  Pabst  Brew.  Co.,  112  Fed.  381, 
50  C.  C.  A.  295.  Ark.— Collins  v. 
Karatopsky,  36  Ark.  316.  111. — Rubens 
r.  Hill,  213  HI.  523,  72  N.  E.  1127; 
Sloss  V.  Brockman,  171  HI.  App.  465; 
The  John  Ainsfield  Co.  v.  Covey,  140 
HI.  App.  364.  Md.— McElderry  v.  Flan- 
nagan's  Admr.,  1  Har.  &  G.  308.  Mass, 
McCall  V.  New  York  Life  Ins.  Co.,  201 
Mass.  223,  87  N.  E.  582,  21  L.  R.  A. 
(N.  S.)  38.  Mich.— Bamlet  Realty  Co. 
'■•  Doff,  183  Mich.  694,  150  N.  W.  307. 
Mo.— Phoenix  L.  &  I.  Co.  v.  Seidel, 
135  Mo.  App.  185,  115  S.  W.  1070. 
N.  Y.— Tallman  v.  Murphy,  120  N.  Y 
345,  24  N.  E.  716,  1103;  Tootle  Theatre 
Co.  V.  Shubert  T.  Co.  (App.  Div.),  16? 
N.  Y.  Supp.  Ill;  East  54th  St.  Co.  u, 


Lawlor,  160  N.  Y.  Supp.  1088.  Ore. 
Hotel  Marion  Co.  v.  Waters,  77  Ore. 
426,  150  Pac.  865.  S.  D.— Stott  v. 
Chamberlain,  21  S.  D.  520,  114  N.  W. 
683.  Wis.— Johnson  v.  Tucker,  136  Wis. 
505,  117  N.  W.  1002,  128  Am.  St.  Rep 
1097. 

[a]  Tenantability. — May  v.  Gillis, 
169  N.  Y.  330,  62  N.  E.  385  (reversing 
53  App.  Div.  393,  66  N.  Y.  Supp.  4); 
Bcrlinger  v.  Macdonald,  149  App.  Div. 
5,  133  N.  Y.  Supp.  522;  Reischmann 
V.  L.  N.  H.  Candy  Co.,  132  N.  Y.  Supp. 
435. 

[b]  The  intent  of  the  landlord  must 
appear,  where  a  constructive  eviction 
is  claimed,  and  this  is  a  question  of 
fact  for  the  jury.  Dennick  v.  Ekdaul, 
102  HI.  App.  199. 

[c]  The  option  to  remove,  and 
whether  it  has  been  exercised  within 
a  reasonable  time,  constituting  con- 
structive eviction,  is  a  question  of  fact 
for  the  jury.  Fox  v.  Murdock,  58 
Misc.  207,  109  N.  Y.  Supp.  108;  Jockel 
V.  Haubold,  156  N.  Y.  Supp.  655. 

94.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof,"  and  7 
Standard  Proc.  936,  1041. 

[a]  Variance  as  to  Nature  of  Ren- 
tal.— Where  the  plaintiff  pleads  an  oral 
lease  for  a  money  rental,  he  cannot 
recover  on  evidence  showing  an  agree- 
ment that  the  defendant  was  to  work 
the  land  on  shares.  Conable  v.  Van 
Housen,  11  Pa.  Super.  497. 

[b]  Where  the  defendant  is  sued  as 
the  assignee  of  a  lease,  having  assumed 
the  obligations  of  the  lease,  the  plain- 
tiff, upon  the  pleadings,  cannot  recover 
on  any  other  theory,  such,  for  example 
as  a  promise  by  the  assignee.  Sidman 
V.  Greene,  156  N.  Y.  Supp.  377. 

95.  Smiley  v.  McLauthlin,  138  Mass. 
363;  Burnham  v.  Roberts,  103  Mass. 
379;  Warren  v.  Ferdinand,  9  Allen 
(Mass.)  357;  Bedford  v.  Terhune,  30 
N.  Y.  453,  27  How.  Pr.  422,  86  Am. 
Dec.  394;  Sherman  v.  Ludin,  84  App> 
Div.  579,  82  N.  Y.  Supp.  1032.  But 
see  Lobel  v.  Van  Hoose,  141  N.  Y. 
Supp.  490,  holding  that  in  an  action 
on  an  implied  promise  to  pay  rent, 
plaintiff  should  recover  on  defendant's 
admission  of  liability  on  a  written 
lease. 
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nor  can  he  base  his  action  on  a  written  lease  and  recover  for  use  and 
occupation.®®  And  the  same  rule  applies  when  the  action  is  in  the 
nature  of  trespass,®^  and  when  the  contract  sued  on  fails  because  of 
its  illegality.®^ 

b.  Instructions.^^  —  The  court's  instructions  to  the  jury,  in  an 
action  for  rent,  as  in  other  actions,  should  be  based  upon  the  issues,^ 
the  evidence,^  and  the  law  applicable  to  the  case;^  they  should  not 


[a]  Under  the  code  practice,  while 
one  should  not  declare  for  use  and  oc 
eupation  in  an  action  based  on  an  ex- 
press contract,  nevertheless,  if  this  be 
done,  but  from  the  whole  statement 
of  facts  alleged  it  plainly  appears  that 
the  action  is  for  rent  on  an  express 
contract,  the  defect  will  not  be  re- 
garded as  sufficient  ground  for  a  re- 
versal. Sherman  v.  Ludin,  84  App. 
Div.  579,  82  N.  Y.  Supp.  1032.  See 
also  Ward  v.  Terry,  36  Misc.  330,  73 
N.  Y.  Supp.  569.  Contra. — Ashbrook 
V.  Dale,  27  Mo.  App.  649;  Stoddard  v. 
Baker,    85    Neb.    729,    124    N.    W.    159. 

96.  Barry  v.  Ryan,  4  Gray  (Mass.) 
523;  Eaton  v.  Dugan,  21  Pick.  (Mass.) 
538. 

As  to  the  right  to  sue  on  express 
contract  and  recover  on  Implied  con- 
tract, and  vice  versa,  see  11  Standard 
pROC.  936,  et  seq.,  1041,  et  seq. 

97.  Thompson  v.  Fox,  21  Misc.  298, 
47  N.  Y.  Supp.  176. 

[a]  In  an  action  for  double  rent, 
under  a  statute  which  provides  for 
Bueh  an  action  upon  the  lessee  retain 
ing  possession  after  giving  notice  of 
intention  to  quit,  the  lessor  cannot  re^ 
cover  for  use  and  occupation.  Such 
a  recovery  would  be  inconsistent  with 
the  theory  of  the  complaint.  Regan  v. 
Fosdick,  23  Misc.  623,  52  N.  Y.  Supp. 
122,  afjfirming  49  N.  Y.  Supp.  1142,  and 
19  Misc.  489,  43  N.  Y.  Supp.  1102. 

98.  Ashbrook  v.  Dale,  27  Mo.  App 
649. 

99.  See  generally  13  Standard  Proc. 
698. 

1.  la.— Marshall  v.  Harber,  91  N.  W 
774;  Parsons  v.  Wright,  102  Iowa  473, 

71  N.    W.    351;    Slyfield   v.    Cordingly, 

72  Iowa  762,  34  N.  W.  602.  Mo. 
Squire  v.  Ferd  Heim  Brew.  Co.,  90  Mo. 
App.  462.  Neb. — Lenhart  v.  Wolfson. 
99  Neb.  482,  157  N.  W.  110;  Rosen- 
berg V.  Sprecher,  74  Neb.  176,  103  N. 
W.  1045,  105  N.  W.  293;  Janoueh  r. 
Pence,  3  Neb.  (Unof.)  867,  93  N.  W. 
217.  N.  J.— Bierman  v.  Stiefel,  82  N. 
J.  L.  658,  83   Atl.  870.     Ore.— Martin 
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V.  Fletcher,  77  Ore.  408,  149  Pac.  895. 
Tex.— Staley  v.  Gillean  (Tex.  Civ 
App.),  147  S.  W.  323;  Precker  v.  Slay- 
ton  (Tex.  Civ.  App.),  138  S.  W.  1160; 
McFaddin  v.  Sims,  43  Tex.  Civ.  598, 
97   S.   W.   335. 

See  also  13  Standard  Proc.  771,  et 
seq. 

2.  Ala. — Anderson  v.  Winton,  136 
Ala.  422,  34  So.  962.  Ark.— Waldrip 
V.  Grisham,  112  Ark.  57,  164  S.  W. 
1133.  Conn. — Boughton  v.  Boughton, 
77  Conn.  7,  58  Atl.  226;  Corbett  v 
Cochrane,  67  Conn.  570,  35  Atl.  509. 
Ga. — Stanley  v.  Stembridge,  140  Ga. 
750,  79  S.  E.  842.  111.— Meyers  v.  John- 
son, 186  111.  App.  37;  Sloss  v.  Brock- 
man,  171  111.  App.  465.  Ind. — Block  t>. 
Ebner,  54  Ind.  544;  Newby  v.  Vestal, 
6  Ind.  412.  la. — Hoffmann  v.  Cockrell, 
112  Iowa  141,  83  N.  W.  898;  Slyfield 
V.  Cordingly,  72  Iowa  762,  34  N.  W. 
602;  Tempiin  v.  Rothweiler,  56  Iowa 
259,  9  N.  W.  207.  Mass.— Rice  v.  Baker, 

2  Allen  411,  holding  it  error  to  instruct 
that  the  fact  that  a  lease  is  not  as- 
signable is  immaterial  in  estimating 
the  value  of  an  unexpired  term.  Mich, 
Hovey  v.  Walker,  90  Mich.  527,  51 
N.   W.   678.     Neb. — Janoueh   v.   Pence, 

3  Neb.  (Unof.)  867,  93  N.  W.  217.  N.  Y. 
Jackson  v.  Odell,  9  Daly  371. 

3.  Ala. — MeConnell  v.  Adair,  1 
Ala.  599,  41  So.  419;  Rowe  v.  Babei 
93  Ala.  422,  8  So.  865  (holding  an  m 
struction  bad,  as  exacting  too  high  a 
degree  of  proof,  which  authorizes  the 
jury  to  find  against  the  party  who  as- 
serts a  disputed  fact  if  the  evidence 
leaves  the  mind  in  a  state  of  doubt 
and  uncertainty) ;  Hamilton  v.  House, 
6  Ala.  App.  86,  60  So.  429.  Ga.— Adair 
V.  Allen,  18  Ga.  App.  636,  89  S.  E. 
1099;  Harley  v.  Davis,  7  Ga.  App.  386, 
66  S.  E.  1102.  111.— Oleese  v.  Val  Blatz 
Brew.  Co.,  144  111.  App.  597.  la. 
Spencer  v.  Jones,  134  N.  W.  107;  Sil- 
vers V.  Floyd,  151  Iowa  415,  131  N.  W. 
652;  Brayton  r.  Boomer,  131  Iowa  28, 
107  N.  W.  1099.  Ky.— Logan  v.  Langan, 
145    Ky.    599,    140    S.    W.    1031;    Todd 
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be  misleading,*  nor  contradictory,"  nor  usurp  the  province  of  the  jury 
in  determining  questions  of  fact.® 

c.  Verdict.''  —  The  verdict  in  an  action  for  rent,  following  the  gen- 
eral rules  which  apply  to  all  civil  actions,  should  rest  upon  or  har- 
monize with  the  issues,®  tlie  evidence,^  and  the  law  applicable  to  the 
case.*°  A  general  and  special  verdict  should  harmonize,^^  but  if  they 
do  not,  the  court  should  disregard  the  general  verdict.^^  When  there 
is  evidence  to  support  the  contentions  of  both  parties,  it  is  error  to 


f.  Cooke,  23  Ky.  L.  Eep.  1528,  64  S. 
W.  908.  Mass.— O 'Brien  f.  Shea,  208 
Mass.  528,  95  N.  E.  99,  Ann.  Cas. 
1912A,  1030;  Jones  v.  McLeod,  103 
Mass.  58;  Pickett  v.  Breckenridge,  22 
Pick.  297,  33  Am.  Dec.  745.  Net>. 
Janouch  v.  Pence,  3  Neb.  (Unof.)  867, 
93  N.  W.  217.  Nev. — Dixon  v.  Ahern, 
19  Nev.  422,  14  Pac.  598.  N.  Y.— Ste- 
vane  v.  Goldberg,  157  N.  Y.  Supp.  781; 
Anderson  v.  Kaufman,  121  N.  Y.  Supp. 
616.  Okla. — Crump  v.  Sadler,  41  Okla. 
26,  136  Pac.  1102.  Ore.— Hotel  Marion 
Co.  V.  Waters,  77  Ore.  426,  150  Pac. 
865;  Espy  v.  Fenton,  5  Ore.  423.  Pa. 
Hochman  v.  Kuebler,  53  Pa.  Super. 
481.  Tex. — Wheatley  v.  KoUaer  (Tex. 
Civ.  App.),  133  S.  W.  903;  Bobbins  v. 
Voss  (Tex.  Civ.  App.),  64  S.  W.  313. 
Wis.— Wade  v.  Herndl,  127  Wis.  544, 
107  N.  W.  4,  5  L.  E.  A.   (N.  S.)   855. 

[a]  The  financial  responsibility  of 
a  proposed  tenant  is  for  the  lessor  to 
determine,  and  it  is  not  error  to  refuse 
defendant's  request  for  an  instruction 
which  would  shift  that  right.  Edmands 
f.  Rust  &  Richardson  Drug  Co.,  191 
Mass.  123,  77  N.  E.  713. 

[b]  Damages  Wluch  Could  Have 
Been  Prevented. — It  is  error  for  the 
court  to  refuse  to  instruct  the  jury 
that  even  though  the  landlord  had 
failed  to  comply  with  his  covenant  to 
repair,  the  tenant  could  not  remain  in- 
active and  allow  increased  damages  to 
accrue  and  recover  them  from  the  land- 
lord, when  at  slight  expense  he  could 
have  averted  the  damages  or  reduced 
the  amount  thereof.  Atkinson  v.  Kirk- 
patrick,  90  Kan.  515,  135  Pac.  579. 

4.  Ala. — McConnell  v.  Adair,  147 
Ala.  599,  41  So.  419.  Ga.— Stewart  v. 
Lanier  House  Co.,  75  Ga.  582.  lU. 
Oakes  v.  Oakes,  16  111.  106.  Ind. — Jack- 
son V.  Creek,  47  Ind.  App.  541,  94  N. 
E.  416.  la.— Hoffmann  v.  Cockrell,  112 
Iowa  141,  83  N.  W.  898.  Kan.— Dunn 
f.  Jaffray,  36  Kan.  408,  13  Pac.  781; 
Prosser  v.  Pretzel,  8  Kan.  App.  856, 
55  Pac.  854.    Md.— Hartman  v.  Thomp- 


son, 104  Md.  389,  65  Atl.  117,  118  Am. 
St.  Rep.  422.  Mass.— Bogle  v.  Chase, 
117  Mass.  273.  Miss. — Crow  v.  Burgin, 
38  So.  625. 

5.  la. — Neindorf  <v.  Van  de  Voorde, 
143  Iowa  318,  120  N.  W.  84;  Wright 
V.  Northrup,  140  Iowa  255,  118  N.  W. 
437.  Mich. — Pendill  r.  Neuberger,  64 
Mich.  220,  31  N.  W.  177.  Mo.— Lauder- 
dale V.  King,  130  Mo.  App.  236,  109 
S.  W.  852. 

6.  Cal. — Morse  v.  Tochterman,  21 
Cal.  App.  726,  132  Pac.  1055.  Nev. 
Dixon  V.  Ahern,  19  Nev.  422,  14  Pac. 
598.  Wis.— Cross  v.  Upson,  17  Wis. 
618. 

See  supra,  V,  A,  7,  a. 

7.  See  generally  the  title  "Ver- 
dict." 

8.  Oal.  —  McDougald  v.  Argonaut 
Land  &  Del.  Co.,  117  Cal.  87,  48  Pac. 
1021.  Ga.— Stanley  v.  Stembridge,  140 
Ga.  750,  79  S.  E.  842.  Ill,— Williams 
r.  Veeder,  195  111.  App.  413.  Tex. 
Street-Whittington  Co.  v.  Sayres  (Tex. 
av.  App.),  172  S.  W.  772. 

9.  Cal.— Le  Blanc  v.  Crawford,  60 
Cal.  361.  N.  Y.— Ayres  v.  O'Farrell, 
4  Robt.  668.  Tex. — Savage  v.  Mowery 
(Tex.  Civ.  App.),  166  S.  W.  905. 

[a]  It  is  erroneous  to  direct  a  ver- 
dict against  a  partnership  when  the 
evidence  showed  an  individual  liabil- 
ity in  one  of  the  partners  only.  Hol- 
iday V.  Pegram,  89  S.  C.  73,  71  S.  E. 
367,  Ann.  Cas.  1913A,  33. 

10.  Ayres  v.  O'Farrell,  4  Robt.  (N. 
Y.)  668;  Hone  V.  Burr,  91  Misc.  520, 
155  N.  Y.  Supp.  377. 

11.  Eagle  V.  Matthews,  98  Kan.  715, 
160  Pac.  211. 

[a]  The  defense  being  constructive 
eviction  and  the  special  findings  ab- 
solving the  plaintiff,  a  general  verdict 
in  favor  of  the  defendant  is  erroneous. 
Eagle  V.  Matthews,  98  Kan.  715,  160 
Pac.  211. 

12.  Taylor  v.  Lehman,  17  Ind.  App. 
585,  46  N.  E.  84,  47  N.  E.  230.  See 
the  title  "Verdict." 
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direct  a  verdict.^''  But  a  verdict  may  be  directed  for  the  plaintiff 
when  his  right  to  recover  is  established  by  evidence  clear,  uncontra^ 
dieted  and  free  from  conflict/*  or  when  the  defense  fails. ^^  If  the 
plaintilf  fails  to  show  the  existence  of  the  relation  of  landlord  and 
tenant  between  himself  and  the  defendant,  their  privies,  or  assigns^f 
then  the  defendant  is  entitled  to  a  directed  verdict.^^ 

d.  Judgment."  —  In  an  action  for  the  recovery  of  rent  the  judgJ 
ment  should  conform  to  the  general  rules  relating  to  joint  and  several" 
judgments.^''-  It  should  conform  with  the  pleadings,^®  the  evidencCj^o  ^i| 
and  the  flndings.^^  It  is  error  to  render  a  judgment  for  rent  beyond 
the  date  of  such  judgment,^^  or  for  rent  accruing  after  the  commence- 
ment of  the  action,=^3  unless  supplemental  pleadings  covering  such  rent 
have  been  filed,^*  though  under  some  statutes  a  judgment  may  be  had 

13.  la. — Erayton  v.  Boomer,  131 
Iowa  28,  107  N.  W.  1099.  Mont.— Kline 
V.  Hanke,  14  Mont.  361,  36  Pac.  454. 
Neb. — Bettman  i\  McConnell,  55  Neb. 
401,  75  N.  W.  855.  N.  Y.— Hirschman 
r.  Kuechle,  95  Misc.  243,  158  N.  Y. 
Supp.  734;  Kakowitz  v.  Bernheimer  & 
S.  Brew.  Co.,  148  N.  Y:  Supp.  258; 
Lewis  V.  Einhorn,  135  N.  Y.  Supp.  9. 

14.  m. — Dodson  v.  East  St.  Louis 
Lumb.  Co.,  161  111.  App.  88.  Neb. 
Prucha  v.  Coufal,  91  Neb.  724,  136 
N.  W.  1019.  Pa.— Knoller  v.  Everett 
Elty.  Co.,  57  Pa.  Super.  269. 

15.  Colo.— Post  V.  Lang,  27  Colo. 
App.  270,  148  Pac.  377.  Ga.— Daniel 
V.  Schwarzweiss,  144  Ga.  81,  86  S.  E. 
239.  111. — Malinovich  v.  Cooke  Co., 
]81  111.  App.  458;  Manhattan  Co.  v. 
Eversz,  180  111.  App.  470;  Cougle  v. 
Densmore,  57  111.  App.  591.  Minn. 
Cohen  v.  Conrad,  110  Minn.  207,  124 
N.  W.  992;  Bell  v.  Baker,  43  Minn. 
86,  44  N.  W.  676.  Mo. — Eialto  Co.  v. 
Miner,  183  Mo.  App.  119,  166  S.  W. 
629.  N.  Y. — Campagna  Const.  Co.  v. 
Woods,  95  Misc.  179,  159  N.  Y.  Supp. 
138;  Hone  v.  Burr,  91  Misc.  520,  155 
N.  Y.  Supp.  377;  Metropolitan  Printing 
Co.  V.  Bon  Bon  Co.,  115  N.  Y.  Supp. 
200.  Okla.— Burress  v.  Diem,  23  Okla. 
776,  101  Pac.  1116.  Pa.— Snyder  v. 
Middleton,  4  Phila.  343. 

16.  Ga.— Matthias  v.  Foster,  102  Ga. 
556,  28  S.  E.  606.  111.— Richey  v. 
Miller  Brew.  Co.,  180  111.  App.  645. 
la.— Whinnery  v.  Cundiff,  150  N.  W. 
659;  Tibbetts  v.  Morris,  42  Iowa  120. 
Mass. — Carpenter  v.  Allen,  189  Mass. 
246,  75  N.  E.  622.  N.  Y.— Bancroft  r. 
Wardwell,  13  Johns.  489,  7  Am.  Dec. 
."96;  Jennings  v.  Alexander,  1  Hilt. 
154. 

fal  Wien  the  plaintiff's  evidence 
shows  that  no  lease  was  ever  consum- 
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mated  there  is  no  question  for  the  jury 
and  a  verdict  for  the  defendant  should 
be  directed.  Jones  v.  Klaw,  163  N.  Y. 
Supp.  93. 

17.  See  generally  14  Standard  Proc. 
749. 

18.  Look  Ding  v.  Kennedy,  7  Colo. 
App.  72,  41  Pac.  1112;  St'.  Michael 
P.  E.  Church  r.  Behrens,  10  Civ.  Proc. 
181,  13  Daly  548,  1  N.  Y.  St.  627.  See 
generally  15  Standard  Proc.  88. 

[a]  Joint  Judgment. — In  an  action 
for  rent  against  two  sub-tenants  of  the 
lessee  where  it  appears  that  their 
liability  is  several  a  joint  judgment 
will  not  be  sustained.  Pierce  t".  Min- 
turn,  1  Cal.  470;  Davenport  v.  Haynie, 
30  111.  59. 

19.  See  generally  15  Standard  Peoc. 
38. 

[a]  The  judgment  should  not  ex- 
ceed the  amount  prayed  for,  even 
though  the  evidence  and  findings  show 
the  landlord  is  entitled  to  more  than 
he  asked  for.  King  v.  Patillo  (Ga. 
App.),  90  S.   E.   1033. 

20.  New  Orleans  v.  O'Connor,  24 
La.  Ann.  73;  Hatasatah  Rlty.  Co.  v. 
Gulick,  137  N.  Y.  Supp.  787  (holding 
that  since  the  evidence  of  plaintiff's 
false  representations  was  undisputed 
defendant  should  have  had  judgment 
on  his  counterclaim);  Perlbinder  V. 
Pariser,  135  N.  Y.  Supp.  646;  Goet- 
schius  V.  De  Barbieri,  110  N.  Y.  Supp. 
1076.  See  generally  15  Standard  Proc. 
54. 

21.  Niehol  f.  McDonald,  69  Ark.  341, 
64  S.  W.  263.  See  generally  15  Stand- 
ard Proc.  55. 

22.  Foucher  v.  Leeds,  2  La.  403. 

23.  Stanley  v.  Turner,  68  Vt.  315, 
55  Atl.  321. 

24.  Sea  supra,  V,  A,  6,  d. 
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for  the  rent  due  at  the  commencement  of  the  action  and  also  that 
which  may  accrue  up  to  the  time  of  trial.^*  Judgment  for  rent  should 
not  be  allowed  when  notes  taken  for  such  rent  are  not  surrendered  for 
cancellation.^* 

Effect  of  Judgment.  —  Judgment  in  actions  between  landlord  and 
tenant  are  given  effect  as  a  prior  adjudication,  in  accordance  with  the 
rules  elsewhere  discussed.^^ 

8.  Appeal.  —  The  right  and  manner  of  appeal  are  governed  by- 
rules  elsewhere  discussed.*^" 

B.  Attachment.29  —  1.  In  General.  —  A  landlord's  claim  or  lien 
for  rent  and  advances  may  be  enforced  in  some  states  by  a  special 
attachment.^"    The  proceeding  so  authorized  is  in  the  nature  of  a  pro- 


25.  Goesse  &  Eemmers  B.  &  C.  Co. 
V.  Kinnerk,  127  Mo.  App.  451,  105 
S.  W.  673. 

26.  Smith  v.  Dayton,  94  Iowa  102, 
62  N.  W.  650;  Cornell  v.  Lamb,  20 
Johns.   (N.  Y.)    407. 

27.  See  generally  the  title  "Res 
Judicata,"  and  15  Standard  Proc.  485, 
et  seq.,  and  614. 

[a]  When  two  actions  for  rent  ac 
cruing  under  the  same  holding  are  suc- 
cessively brought  against  a  lessee,  who 
makes  the  same  defense  in  each  action, 
the  judgment  in  favor  of  the  lessor  in 
the  first  action,  when  introduced  in 
evidence  in  the  second  action,  entitles 
the  lessor  to  a  verdict.  Hawkins  v. 
George  Kingler  &  Co.,  47  App.  Div. 
262,  62  N.  Y.  Supp.  56. 

[b]  The  relation  of  landlord  and 
tenant  having  been  established  and  in 
eluded  in  the  findings  of  the  jury  in 
an  action  to  dispossess,  need  not  be 
made  an  issue  for  adjudication  in  a 
subsequent  action  for  rent  between  the 
same  parties.  Kelsey  v.  Ward,  16  Abb. 
Pr.  (N.  Y.)  98. 

[c]  A  judgment  on  a  counterclaim 
for  damages  for  failure  to  repair,  is 
not  res  judicata  as  to  the  other  claims 
arising  out  of  the  same  cause,  as,  for 
example,  lessened  rental  value  or  ex- 
penditures for  actual  repairs  which  the 
landlord  should  have  made.  Siebrecht 
V.  Siegel-Cooper  Co.,  38  App.  Div.  549, 
56  N.  Y.  Supp.  425. 

[d]  A  former  judgment  (1)  for 
prior  Instalments  of  rent  is  res  judi- 
cata of  all  issues  except  as  to  payment 
of  the  particular  instalments  sought  to 
be  recovered.  Manhattan  Co.  v. 
Eversz,  180  111.  App.  470.  (2)  But 
when  the  prior  judgment  is  necessarily 
an  adjudication  of  the  right  or  liabil- 
ity to  subsequent  instalments  of  rent, 


then  it  is  also  res  judicata  of  that 
issue;  as,  for  example,  when  one,  being 
forced  to  abandon  the  leased  premises 
in  September,  is  sued  for  rent  for 
September  and  October,  a  judgment 
for  September  rent  because  it  was  due 
before  the  surrender,  denying  the  right 
to  the  October  instalment  because 
abandonment  or  surrender  was  caused 
by  the  untenantability  of  the  premises, 
IS  res  judicata  of  the  right  to  sub- 
sequent instalments  raised  in  a  subse 
quent  action  between  the  same  parties. 
Burdick  v.  Cameron,  10  App.  Div.  589, 
42  N.  Y.  Supp.  78. 

[e]  Prior  Action  Premature.  —  A 
judgment  for  lessee  in  an  action  for 
rent  commenced  before  rent  was  due, 
does  not  preclude  the  lessor  from  ob- 
taining a  judgment  for  such  rent  after 
it  falls  due.  Untereiner  v.  Shepard,  5? 
La.  Ann.   1809,  28  So.  319. 

[f]  Ejectment  against  the  lessee  is 
not  a  bar  to  a  subsequent  action  for 
rent  accruing  after  the  judgment  ia 
ejectment.  McCardell  v.  Miller,  22  E. 
I.  96,  46  Atl.  184. 

28.  See  the  title  "Appeals,"  and 
other  titles  dealing  with  appellate  pro- 
cedure. 

From  justice  court,  see  the  titl« 
"Justices  of  the  Peace." 

[a]  Waiver  of  Appeal,  —  When  a 
lease  contains  a  clause  waiving  tho 
right  of  appeal,  the  waiver  may  be 
claimed  by  the  lessor  even  when  the 
lessee  sets  up  a  defense  of  eviction. 
Rovno  V.  Lorentz,  32  Pa.  Super.  162. 
See  generally  2  Standard  Proc.  204. 

29.  See  generally  the  title  "Attach- 
ment. ' ' 

30.  Ala.— Plunkett  v.  Denly,  72  So. 
525;  Ex  parte  Seals  Piano  &  Organ  Co., 
188  Ala.  443,  66  So.  146;  Eagsdale  v. 
Kinney,  119  Ala.  454,  24  So.  443.    Ark. 
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ceeding  in  rem,"^  subject  to  a  strict  construction,^^  and  is  similar  in 
its  general  features  to  an  ordinary  attachment  ;^^  yet  unlike  the  latter 
it  does  not  create  the  lien  but  is  in  the  nature  of  an  execution  to 
enforce  it.^*  It  does  not  always  necessitate  an  action  at  law,^^  nor  is 
it  regarded  in  some  jurisdictions  as  a  suit,  or  the  commencement  of 
a  suit,  but  is  intended  to  be  executed  without  the  intervention  of  a 
court  unless  its  operation  is  arrested  by  the  tenant  or  a  third  person  ,, 
who  claims  the  property.^®  _  ' 

Whether  Exclusive.  —  The  remedy  by  attachment  is  not  exclusive,'^  ' 
unless  the  statutes  expressly  or  by  necessary  implication  make  it  so.'* 

2.     Claims  Enforcible.  —  To  be  enf orcible  by  this  special  attach- 
ment the  claim  must  arise  out  of  the  relation  of  landlord  and  tenant,'® 


I 


Ferniman  v.  Nowlin,  91  Ark.  20,  120 
S.  W.  378.  Colo.— Hafelfinger  v.  Perry, 
52  Colo.  444,  121  Pae.  1021.  Del, 
Weber  v.  Vernon,  2  Penne.  359,  45  Atl. 
537.  D.  C— Wallach  v.  Chesley,  2 
Maekey  209.  la. — Majestic  Co.  v.  Ira 
D.  Davis  Co.,  170  Iowa  5,  151  N.  W. 
1069;  Ladner  v.  Balsley,  103  Iowa  674, 
72  N.  W.  787.  Kan.— Eckhardt  v.  Tay- 
lor, 90  Kan.  698,  136  Pac.  218;  Har- 
mon V.  Payton,  68  Kan.  67,  74  Pac. 
618;  Berry  v.  Berry,  8  Kan.  App.  584, 
55  Pac.  348.  Ky.—O 'Bryan  v.  Shipp, 
21  Ky.  L.  Eep.  1068,  53  S.  W.  1034. 
La. — Bonnabel  v.  Metairie  Cypress  Co., 
129  La.  928,  57  So.  271;  Mulhaupt  v. 
Enders,  38  La.  Ann.  744.  Miss. 
Wright  V.  Craig,  92  Miss.  218,  45  So. 
835.  Miss. — Paxton  v.  Kennedy,  70 
Miss.  865,  12  So.  546;  Purnell  v.  Frank, 
68  Miss.  639,  10  So.  60;  Smith  v. 
Jones,  65  Miss.  276,  3  So.  740.  Mo. 
Schafer  v.  Roberts,  166  Mo.  App.  68, 
148  S.  W.  393;  Sessinghaus  v.  Knoche, 
137  Mo.  App.  323,  118  S.  W.  104.  Okla. 
Dorsett  r.  Watkins,  158  Pac.  608;  Tur- 
ner V.  Wilcox,  32  Okla.  56,  121  Pac. 
658,  40  L.  R.  A.  (N.  S.)  498.  S.  C. 
Sharp  r.  Palmer,  31  S.  C.  444,  10  S. 
E.  98;  Baum  r.  Bell,  28  S.  C.  201,  5 
S.  E.  485.  Utah. — Houston  Real  Estate 
Inv.  Co.  V.  Hechler,  44  Utah  64,  138 
Pac.  1159.  Va. — Bernard  v.  McClana- 
han,  115  Va.  453,  79  S.  E.  1059. 

For  nature  of  lien,  see  mfra,  V, 
D,  1. 

Other  remedies  to  enforce  lien,  see 
infra,  V,  D,  4. 

Actions  for  rent,  see  supra,  V,  A. 

31.  Foster  v.  Westmoreland,  52  Ala. 
223;  Rogers  v.  Cooper,  33  Ark.  406; 
Jackman  v.  Anderson,  33  Ark.  414. 
See  generally  the  title  "Proceedings 
in  Rem." 

32.  Merrit  v.  Fisher,   19   Iowa   354. 
[a]    The  courts  by  construction  can- 
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not  extend  the  provisions  of  these  at- 
tachment statutes  to  cases  and  persons 
that  are  not  clearly  within  them.  The 
■v^rit  can  issue  only  in  such  cases  as 
they  clearly  authorize.  Nicrosi  v.  Ros- 
wald,  113  Ala.  592,  21  So.  338. 

33.  Ala. — Richards  v.  Bestor,  90  Ala, 
352,  8  So.  30.  la.— Smeaton  v.  Cole, 
120  Iowa  368,  94  N.  W.  909.  Mo,— Wil- 
liams r.  Braden,  63  Mo.  App.  513; 
Cleveland  v.  Crum,  33  Mo.  App.  616. 

See  generally  the  title  "Attach- 
ment." 

34.  Baxley  v.  Segrist,  85  Ala,  183, 
4  So.  865;  Ellis  v.  Martin,  60  Ala. 
394.  See  Smith  v.  Jones,  65  Miss.  276, 
3  So.  740;  Towns  v.  Boarman,  23  Miss. 
186. 

35.  Bernard  r.  McClanahan,  115  Va. 
453,  79  S.  E.  1059. 

[a]  Failure  to  mature  the  action  for 
hearing  does  not  render  the  attachment 
for  rent  void,  for  the  attachment  is 
p,ood  whether  there  is  an  action  at  law 
to  recover  the  rent  or  not.  Bernard 
r.  McClanahan,  115  Va,  453,  79  S.  E. 
1059. 

36.  Smith  r.  Jones,  65  Miss.  276,  3 
So.  740;  Towns  v.  Boarman,  23  Miss. 
186. 

37.  Ala. — Carmen  v.  Alabama  Nat. 
Bank,  101  Ala.  189,  13  So.  581;  At- 
kinson V.  James,  96  Ala.  214,  10  So, 
846;  Ellis  f.  Martin,  60  Ala.  394.  Kan. 
Tarpv  V.  Persing,  27  Kan.  745.  Mo. 
Hubbard  r.  Moss,  65  Mo.  647,  652; 
Sanders  r.  Ohlhausen,  51  Mo.  165. 
Tenn. — Biggs  v.  Piper,  86  Tenn.  589, 
8  S.  W.  851;  Richardson  v.  Blakemore, 
11  Lea  290;  Phillips  v.  Maxwell,  1 
Baxt.  25. 

38.  Garner  r.  Cutting,  32  Iowa  547; 
Kennedy  v.  Reames,  15  S.  C.  548;  Sul- 
livan f."  Ellison,  20  S.  C.  481. 

39.  Ala.— Adair  r.  Stone,  81  Ala. 
113,  1   So.   768;  Tucker  v.  Adams,  52 
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and  iniist  be  for  rent/"  or  for  advances*^  payable  either  in  money 


Ala.  254;  Hadden's  Exrs.  v.  Powell,  17 
Ala.  .314.  Miss. — Gross  v.  Bartley,  66 
Miss.  116,  5  So.  225;  McRovie  j;.  White, 
52  Miss.  406;  Wright  &  Co.  v.  Link,  34 
Miss.  266;  Tifft  i-.  Verden,  11  Smed. 
&  M.  153.  Okla. — Lee  v.  Fulsom,  44 
Okla.  589,  145  Pac.  808.  Va.— Johnson 
V.  Garland,  9  Leigh   (36  Va.)   149. 

[a]  A  special  contract  is  necessary; 
a  lease  either  written  or  verbal.  Tifft 
V.  Verden,  11  Smed.  &  M.  (Miss.)   153. 

[b]  Contract  To  Purchase. — A  ten- 
ant who  enters  under  a  parol  contract 
to  purchase  with  the  agreement  that 
he  will  pay  rent  at  the  end  of  the 
year  if  he  fails  to  pay  the  purchase 
money,  may  be  attached  for  failure  to 
pay  the  rent  thus  stipulated  for,  even 
though  the  landlord  does  not  tender 
him  a  deed.  Vick  v.  Ayrcs,  56  Miss. 
670. 

40.    Ala. — Ex  parte  Seals    Piano    & 
Organ   Co.,   188   Ala.   443,   66  So.   146; 
Ragsdale   v.   Kinney,   119  Ala.  454,  24 
So.  443;   Nicrosi    v.  Roswald,  113   Ala. 
592,  21  So.  338;  Giddens  v.  Boiling,  93 
Ala.  92,  9  So.  427;  Richards  v.  Bestor, 
90  Ala.  352,  8  So.  30.    Ark.— Ferniman 
V.  Nowlin,  91  Ark.  20,  120  S.  W.  378; 
Webb   V.    Arnold,    52    Ark.    358,    12    S. 
W.   707;   Kurtz   v.   Dtinn,   36   Ark.  648. 
Del. — Janney    v.    Wier,    5     Harr.    422. 
D.  O. — Wallach  v.  Chesley,    2    Mackey 
209.     la.— Smeaton   v.   Cole,   120   Iowa 
368,  94   N.   "W.    909;    Brody   v.   Cohen, 
106   Iowa   309,   76   N.   W.   682;   Ladner 
V.   Balslev,    103    Iowa    674,    72    N.    W. 
787.     Kan.— Eckhardt     v.     Taylor,    90 
Kan.    698,    136    Pac.     218;     Brown     v. 
Cairns,    63    Kan.    584,     66     Pac.     639; 
Knowles  v.  Sell,  41  Kan.  171,  21  Pac. 
102;  Berry  v.  Berry,  8  Kan,  App.  584, 
55  Pac.  348.    Ky.— McLean  v.  McLean, 
10  Bush  167;  Ward  v.  Grigsby,  21  Ky. 
L.  Rep.   1406,  55   S.   W.   436;    O 'Bryan 
f.  Shipp,  21  Ky.  L.  Rep.  1068,  53  S.  W. 
1034;  Kassel  v.  Snead,  21  Ky.  L.  Rep. 
777,  52  S.  W.  1058.     La.— Thompson  v. 
Flathers,  45  La.  Ann.  120,  12  So.  245; 
Mulhaupt  V.  Enders,  38  La.  Ann.  744; 
Thomas   v.    Dundas,    31    La.    Ann.    184. 
Miss. — Spears  v.  Robinson,  71  Miss.  774, 
15    So.    Ill;    Paxton    v.    Kennedy,     70 
Miss.    865,    12    So.     546;     Houston     v. 
Smythe,  66  Miss.  118,  5  So.  520;  Smith 
V.  Jones,  65  Miss.  276,  3  So.  740.     Mo. 
Garroutte  v.  White,  92  Mo.  237,  4  S.  W. 
681.     Okla.— Dorsett    v.    Watkins,    158 


Pac.  60S;  Greeley  v.  Greeley,  12  Okla 
659,  73   Pac.  295. 

fa]  Not  limited  to  rent  of  farm 
lands  but  applies  to  all  cases  where  a 
liability  for  rent  exists.  Tootle,  Wheel- 
er &  Motter  Merc.  Co.  v.  Floyd,  28 
Okla.   308,  114  Pac.  259. 

[b]  Arising  on  Implied  Contract. 
Judge  V.  Curtis,  72  Ark.  132,  78  S.  W. 
746. 

[c]  Failure  to  collect  certain  Instal- 
ments when  due  (1)  will  not  defeat 
the  landlord's  right  to  enforce  future 
payments  by  attachment.  Shiff  v. 
Ezekiel,  23  La.  Ann.  383.  (2)  Also 
a  failure  to  pay  an  installment  of  rent 
the  day  it  is  due  will  not  warrant  a 
provisional  seizure  when  it  appears  that 
the  accrued  rent  was  tendered  a  day 
or  two  after  it  was  due  and  before 
the  writ  of  provisional  seizure  was  is- 
sued. Fox  V.  McKee,  31  La,  Ann 
67. 

[d]  Attachment^  will  not  issue  to 
secure  the  pajonent  of  a  note  partly 
for  rent  and  partly  for  other  debts. 
Ladner  v.  Balsleyj'^lOS  Iowa  674,  72 
N.  W.   787. 

[e]  That  other  claims  may  be  in- 
cluded in  the  indebtedness  for  which 
attachment  issues,  see  Eckhardt  v. 
Taylor,  90  Kan.  698,  136  Pac.  218. 

[f  ]  Damages  for  failure  to  till  land 
not  recoverable  by  landlord 's  attach- 
ment.    Merrit  v.  Fisher,  19  Iowa  354. 

[g]  Where  Landlord  Indebted  to 
Tenant, — The  word  "due"  as  used  in 
the  attachment  statutes  refers  to  the 
maturity  of  the  debt  and  not  to  the 
balance  of  indebtedness  between  the 
parties;  hence,  the  landlord  may  at- 
tach for  rent  even  though  he  is  in- 
debted to  the  tenant  in  a  sum  exceed- 
ing the  claim  for  rent.  Smeaton  v. 
Cole,  120  Iowa  368,  94  N.  W.  909. 

41.  Ala. — Ragsdale  v.  Kinney,  119 
Ala.  454,  24  So.  443;  Giddens  v.  Boiling, 
93  Ala.  92,  9  So.  427;  Baxley  r.  Segrist, 
85  Ala.  183,  4  So.  865;  Horton  v. 
Miller,  84  Ala.  537,  4  So.  370.  Ark. 
Ferniman  v.  Nowlin,  91  Ark.  20,  12& 
S.  W.  378.  Ga.— Ware  v.  Blalock,  72 
Ga.  804.  Miss. — Burrow  v.  Sanders,  57 
Miss.  211.  See  Tifft  v.  Verden,  11 
Smed.  &  M.  153.  Okla.— Dorsett  v. 
Watkins,  158  Pac.  608.  S.  C— Leonard 
V.  Brockman,  46  S.  C.  128,  24  S.  E.  96. 

Lien  for  advances,  enforcement  gen- 
erally, see  infra,  V,  D,  4. 
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alone,*^  or  in  money  or  such  thinofs  as  produce,*^  or  corporation  stock.* 
Bent  not  yet  due  is  ordinarily  not  recoverable  by  a  landlord's  ai 
tachment.*^  But  the  statutes  sometimes  permit  the  remedy  in  sucl 
cases  when  it  appears  that  the  landlord  might  otherwise  lose  hi 
elaim,^^ 

3.     Grounds  for  Attachment.  —  To  authorize  a  landlord's  attach- 
ment one  or  more  of  the  statutory  grounds  therefor  must  appear.    The 
facts  and  circumstances  must  be  such  as  to  justify  the  landlord's^ 
belief  that  he  will  lose  his  claim  unless  attachment  issues,*^  and  gei 


42.  Poer  v.  Peebles,  1  B.  Mon 
(Ky.)  1. 

[a]  A  fixed  and  certain  amount 
must  be  reserved,  or  one  capable  of 
being  made  certain  by  calculation, 
Thrasher   v.   Gillespie,   52   Miss.   840. 

43.  Kan. — Harmon  r.  Payton,  68 
Kan.  67,  74  Pac.  618.  Miss.— Smith  t: 
Jones,  65  Miss.  276,  3  So.  740;  Brooks 
r.  Cunningham,  49  Miss.  108.  Okla. 
Turner  v.  Wilcox,  32  Okla.  56,  121  Pac. 
658,  40  L.  E.  A.   (N.  S.)   498. 

[a]  Rent  Shares. — A  claim  for  fail- 
ure to  take  care  of,  and  deliver  to 
plaintiff  rent  shares  of  a  certain  num- 
ber of  acres  of  oats,  is  for  rent  within 
the  meaning  of  the  statute  authorizing 
attachment.  Merritt  v.  Fisher,  19  Iowa 
354;  Harmon  v.  Payton,  68  Kan.  67, 
74  Pac.  618. 

[b]  Where  payable  in  produce  the 
amount  in  money  must  be  capable  of 
accurate  and  exact  calculation.  Brooks 
V.  Cunningham,  49  Miss.  108;  Briscoe 
V.  McElween,  43   Miss.   556. 

44.  Hereford  Cattle  Co.  v.  Powell, 
IS  Tex.  Civ.  App.  406,  36  S.  "W.   1033. 

[a]  Cash  and  capital  stock  of  a  com- 
pany. Hereford  Cattle  Co.  v.  Powell, 
13  Tex.  Civ.  App.  406,  36  S.  W.  1033. 

45.  Ala. — Nicrosi  v.  Eoswald,  113 
Ala.  592,  21  So.  338.  Ark.— Tignor  v. 
Bradley,  32  Ark.  781.  la.— Brody  v. 
Cohen,  106  Iowa  309,  76  N.  W.  682; 
Clark  V.  Haynes,  57  Iowa  96,  10  N.  W. 
292;  Rotzler  r.  Eotzler,  46  Iowa  189; 
Garner  v.  Cutting,  32  Iowa  547;  Mer- 
rit  V.  Fisher,  19  Iowa  354. 

[a]  The  word  "due"  has  reference 
to  the  maturity  of  the  claim,  rather 
than  the  balance  of  indebtedness  owing 
from  one  party  to  the  other.  Smeaton 
f.   Cole,   120   Iowa   368,   94   N.   W.  909. 

46.  U.  S.— Herbert  r.  Ward,  1  Craneh 
C.  C.  30,  12  Fed.  Cas.  No.  6,398.  Ala. 
Ex  parte  Seals  Piano  &  Organ  Co.,  188 
Ala.  443,  66  So.  146;  Nicrosi  v.  Eos- 
wald, 113  Ala.  592,  21  So.  338;  Bax- 
ley  V.  Segrist,  85  Ala.  183,  4  So.  865; 
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Jones  V.  Holland,  47  Ala.  732.  Ar^ 
Tignor  v.  Bradley,  32  Ark.  781;  Eogei 
V.  Cooper,  33  Ark.  406.  Del. — Weber 
Vernon,  2  Penne.  359,  45  Atl.  537f 
Yarnall  v.  Haddaway,  4  Harr.  437. 
D.  C. — Wallach  v.  Chesley,  2  Maekey 
209.  Kan.— Brown  v.  Cairns,  63  Kan. 
584,  66  Pac.  639;  Knowles  V.  Sell,  41 
Kan.  171,  21  Pac.  102.  Ky.— Poer  v. 
Peebles,  1  B.  Mon.  1.  La. — Dillon  v. 
Porier,  34  La.  Ann.  1100;  Thomas  v. 
Dundas,  31  La.  Ann.  184;  Wilcoxen  v. 
Bowles,  1  La.  Ann.  230.  Miss. — Kyzer 
r.  Middleton,  61  Miss.  360.  Mo.— Mc- 
Dermott  v.  Dwyer,  91  Mo.  App.  185. 
Va. — Bernard  r.  McClanahan,  115  Va 
453,  79  S.  E.  1059. 

[a]  The  only  diflferenc©  in  attach- 
ing for  rent  due  and  rent  not  due  is 
in  the  contingent  liability  for  costs 
If  the  rent  is  paid  when  due  the 
lessor  will  have  to  meet  the  costs  un- 
less he  can  prove  that  the  tenant  re- 
moved or  threatened  to  remove  the 
property.  Dillon  v.  Porier,  34  La. 
Ann.  1100;  Thomas  v.  Dundas,  31  La. 
Ann.   184. 

[b]  Due  Within  One  Year. — In  some 
jurisdictions  the  attachment  may  issue 
for  rent  not  due  if  it  be  due  withia 
one  year  thereafter.  Kan.^ — Brown  v> 
Cairns,  63  Kan.  584,  66  Pac.  639; 
Knowles  v.  Sell,  41  Kan.  171,  21  Pac. 
102.  Mo.— McDermott  v.  Dwyer,  91 
Mo.  App.  185.  Okla.— Turner  v.  Wil- 
cox, 32  Okla.  56,  121  Pac.  658,  40 
L.  E.  A.  (N.  S.)  498.  Va.— See  Code  of 
Va.  (1887),  §2962.  Compare  Eed.ford 
V.  Winston,  3  Eand.   (24  Va.)   148. 

47.  Ky. — McLean  v.  McLean,  10 
Bush  167;  Ward  v.  Grigsby,  21  Ky. 
L.  Eep.  1406,  55  S.  W.  436;  O 'Bryan 
V.  Shipp,  21  Ky.  L.  Eep.  1068,  53  S.  W. 
1034;  Kassell  r.  Snead,  21  Ky.  L.  Eep. 
777,  52  S.  W.  1058;  Porter  v.  Sparks, 
19  Ky.  L.  Eep.  1211,  43  S.  W.  220. 
La. — Henderson  v.  Meyers,  45  La.  Ann. 
791,  13  So.  191;  Dillon  r.  Porier,  34 
La.  Ann.  1100;  King  v.  Harper,  33  La. 


LANDLORD  AND  TENANT 


507 


erally  the  statutes  designate  the  nature  of  such  facts  and  circum- 
stances. Thus  the  writ  may  issue  when  a  removal  or  disposition  cf 
the  property  subject  to  the  attachment  either  is  about  to  be  made,'"' 
is  being  made/*  or  where  it  has  in  fact  been  made^°  by  the  ten- 


Ann.  496;  Thomas  f.  Dundas,  31  La. 
Ann.  184;  Shiff  v.  Ezekiel,  23  La. 
Ann.  383;  Heirs  of  Lalaurie  v.  Woods, 
8  La.  Ann.  366.  Mo. — Chamberlain  v. 
Heard,  22  Mo.  App.  416. 

[a]  Failure  to  pay  the  rent  consti- 
tutes good  reason  for  the  lessor  to  ap- 
prehend that  the  property  may  be  re- 
moved from  the  premises  leased.  Heir? 
of  Lalaurie  v.  Woods,  8  La.  Ann.  366; 
Wallace  r.  Smith,  8  La.  Ann.  374. 

[b]  Tender  of  the  accrued  rent  a 
day  or  two  after  it  was  due  and  be- 
fore the  writ  of  provisional  seizure 
issued  will  defeat  the  landlord's  right 
t»  the  writ.  Fox  v.  McKee,  31  La. 
Ann.  67. 

[c]  The  sale  or  removal  from  the 
leased  premises  of  any  property  bound 
by  the  lien  for  rent  and  a  refusal  to 
apply  any  portion  of  the  proceeds  to 
the  payment  of  the  rent  will  justify 
a  belief  on  the  part  of  the  landlord 
that  he  will  lose  his  rent  unless  an 
attachment  is  sued  out.  O 'Bryan  v. 
Shipp,  21  Ky.  L.  Rep.  1068,  53  S.  W. 
1034;  McLean  f.  McLean,  10  Bush 
(Ky.)   167. 

[d]  That  property  on  premises  is 
for  sale  is  sufficient  to  justify  the  land- 
lord's  fear  that  it  will  be  removed. 
Shiflf  V.  Ezekiel,  23  La.  Ann.  383. 

48.  Ark. — Webb  v.  Arnold,  52  Ark. 
358,  12  S.  W.  707.  Del.— Weber  f. 
Vernon,  2  Penne.  359,  45  Atl.  537; 
Yarnall  v.  Haddaway,  4  Harr.  437. 
D.  a— Wallach  v.  C'hesley,  2  Mackey 
209.  Miss. — Brooks  v.  Cunningham,  49 
Miss.  108;  Briscoe  v.  McElween,  43 
Miss.  556;  Stamps  v.  Oilman  &  Co.,  43 
Miss.  456.  Va. — Bedford  v.  Winston, 
3  Rand.   (24  Va.)    148. 

[a]  Where  defendant  is  about  to 
leave  the  state  without  paying  the 
rent,  attachment  may  issue  even 
against  the  defendant's  person  under 
the  Delaware  statutes.  Grubb  v.  Pyle, 
3  Harr.  (Del.)  493. 

[b]  An  agreement  to  sell  the  crop 
is  not  sufficient  even  though  tenant  re- 
fuses to  give  an  order  on  the  prospec- 
tive purchasers  for  the  future  rent. 
Berry  v.  Eckler,  1  Ky.  L.  Rep.  57. 

[c]  Distress  Defeated.— (1)  The  re- 
moval  contemplated   must  be   such   as 


would  defeat  a  distress  for  rent. 
Stamps  f.  Oilman,  43  Miss.  456;  Bris- 
coe I.  McElween,  43  Miss.  556.  (2) 
The  earlier  statutes  in  Kentucky  were 
to  the  same  effect.  Poer  v.  Peeblf", 
1  B.  Mon.  (Ky.)  1.  For  remedy  by 
distress  see  infra,  V,  C. 

49.  Kyzer  v.  Middleton,  61  Miss. 
360;  Oarroutte  v.  White,  92  Mo.  237, 
4  S.  W.  681;  Schafer  v.  Roberts,  166 
Mo.  App.  68,  148  S.  W.  393;  Ford  v. 
Wycoff,  73  Mo.  App.  144.  See  Mas- 
terson  v.  Bentley,  60  Ala.  520. 

[a]  Threats  to  dispose  of  the  crop 
not  sufficient  ground.     Ford  v.  Wycoff, 

73  Mo.  App.  144. 

50.  Ala. — Ragsdale  v.  Kinney,  119 
Ala.  454,  24  So.  443;  Nicrosi  v.  Ros- 
wald,  113  Ala.  592,  21  So.  338;  Cock- 
burn  V.  Watkins,  76  Ala.  486;  Master- 
son  V.  Bentlev,  60  Ala.  520.  Ark. 
Webb  V.  Arnold,  52  Ark.  358,  12  S. 
W.  707;  Patton  v.  Oarrett,  37  Ark.  605. 
Kan. — Harmon  v.  Payton,  69  Kan.  67, 

74  Pac.  618;  Brown  v.  Cairns,  63  Kan. 
584,  66  Pac.  639;  Knowles  r.  Sell,  41 
Kan.  171,  21  Pac.  102.  Mo.— Oarroutte 
V.  White,  92  Mo.  237,  4  S.  W.  681. 
Okla.— Turner  v.  Wilcox,  32  Okla.  56, 
121  Pac.  658,  40  L.  R.  A.  (N.  S.)  498. 
Va. — Bernard  v.  McClanahan,  115  Va. 
453,  79   S.   E.   1059. 

[a]  The  distance  to  which  property 
is  removed  is  not  important.  Master- 
son  V.  Bentley,  60  Ala.  520;  Turner  v. 
Wilcox,  32  Okla.  56,  121  Pac.  658,  40 
L.  R.  A.   (N.  S.)   498. 

[b]  The  place  to  which  the  property 
is  removed  is  of  no  consequence.  Turner 
V.  Wilcox,  32  Okla.  56,  121  Pac.  658, 
40  L.  R.  A.   (N.  S.)   498. 

[c]  The  lapse  of  more  than  thirty 
days  since  the  removal  will  defeat  the 
right  to  attachment.  Turner  v.  Wilcox, 
32  Okla.  56,  121  Pac.  658,  40  L.  R.  A. 
(N.  S.)  498;  Oreeley  v.  Greeley,  12 
Okla.  659,  73  Pac.  295;  Bernard  f.  Mc- 
Clanahan, 115   Va.  453,  79  S.  E.  1059. 

[d]  Must  Endanger  Eent. — It  is  not 
the  sense  of  the  statute  that  the  ten- 
ant shall  not  remove  any  portion  of 
the  crop  but  only  that  he  shall  not 
remove  or  dispose  of  it  so  as  to  en- 
danger or  hinder  the  landlord 's  col- 
lection    of     the     rent.       Haseltine     v. 
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ant-''^  without  the  landlord's  consent."-  Tt  is  immaterial  what  the 
motive  or  intent  of  the  tenant  may  have  been  in  the  matter,^^  except 
where  the  statute  requires  a  fraudulent  intent.^*  The  removal  or  dis- 
position of  any  appreciable  portion  of  the  property  will  suffice  in  some 
jurisdictions,^'^  while  in  others  the  attachment  will  not  issue  if  sufficient 
property  remains  to  pay  the  claim.'" 

4.     By  and  Against  Whom  Maintainable.  —  The  remedy  by  attach. 
rnent  for  rent  and  advances  is  available  to  the  lessor,*^  and  his  assignee 


Ausherman,  87  Mo.  410;  Morris  v.  Ham- 
merle,  40  Mo.  489. 

[e]  A  mortgage  of  the  property  with 
the  purpose  of  hindering  or  delaying 
the  landlord  in  the  collection  of  his 
claim  is  good  ground.  Hafelfinger  v. 
Perry,  52  Colo.  444,  121  Pac.  1021. 

51.  Offterdinger  v.  Ford,  92  Va.  636, 
24  S.  E.  246. 

[a]  Where  a  trustee  threatens  to 
remove  from  the  property  goods  upon 
which  a  deed  of  trust  was  executed  to 
him  bv  the  lessee,  attachment  will  is- 
sue. Offterdinger  v.  Tord,  92  Va,  636, 
24   S.   E.   246. 

52.  "Webb  v.  Arnold,  52  Ark.  358,  12 
S.  W.  707;  Kandolph  r.  McCain,  34  Ark. 
696. 

[a]  Consent  of  landlord  to  removal 
and  sale  of  the  crop  for  the  purpose 
of  paying  the  debt  of  a  third  person 
will  defeat  his  right  to  attachment 
even  though  the  tenant  fails  to  devote 
the  excess  of  the  proceeds  of  sale  to 
the  pavment  of  the  rent.  "Webb  v. 
Arnold,'  52  Ark.   358,  12  S.  W.  707. 

53.  Ala. — Masterson  v.  Bentley,  60 
Ala.  520.  Kan. — Harmon  v.  Payton,  68 
Kan.  67,  74  Pac.  618;  Knowles  v.  Sell, 
41  Kan.  171,  21  Pac.  102.  Mo.— Mor- 
ris r.  Hammerle,  40  Mo.  489;  Kleun 
V.  Vinyard,  38  Mo.  447.  Okla.— Turner 
V.  Wilcox,  32  Okla.  56,  121  Pac.  658, 
40  L.  R.  A.   (N.  S.)  498. 

[a]  An  intention  to  defraud  the 
landlord  need  not  appear.  Hafelfinger 
f.  Perry,   52   Colo.   444,   121   Pac.   10'21. 

54.  Seals  Piano  &  Organ  Co.  v.  Bell 
(Ala.),  71   So.  340. 

[a]  Actual  Fra.ud  Necessary.  —  A 
fraudulent  intent  must  appear.  Actual 
fraud  as  distinguished  from  construc- 
tive fraud  is  necessary.  A  removal 
under  circumstances  of  secreting  or  hid- 
ing sufficient  to  show  a  purpose  on  the 
j»art  of  the  tenant  of  defeating  the 
landlord  of  his  lien  is  fraudulent.  Seals 
Piano  &  Organ  Co.  v.  Bell  (Ala.),  71 
So.  340. 

55.  Harmon  v.  Payton,  69  Kan.  67, 
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74  Pac.   618;   Tord  v.   Wycoff,   73  Mo. 
App.  144. 

[a]  Sufficient  Property  Left. — (1) 
The  removal  of  any  part  of  the  crop 
from  the  premises  without  the  consent 
of  the  landlord  will  justify  the  at- 
tachment although  enough  remains  upon 
the  premises  to  satisfy  the  rent 
(Knowles  r.  Sell,  41  Kan.  171,  21  Pac. 
102;  Randolph  v.  McCain,  34  Ark. 
696),  (2)  and  though  the  time  has  not 
yet  arrived  when  the  landlord's  share 
of  the  crop  should  be  harvested  and 
delivered.  Harmon  v.  Payton,  69  Kan. 
67,  74  Pac.  618. 

56.  Stamps  v.  Gilman  &  Co.,  43  Miss. 
456;  Haseltine  v.  Ausherman,  87  Mo. 
^10;  Kinear  v.  Shands,  36  Mo.  379; 
Hubbard  v.  Quisenberry,  32  Mo.  App. 
459;  Meier  v.  Thomas,  5  Mo.  App.  584. 

[a]  Not  every  removal  will  justify 
an  attachment.  The  writ  will  not  is- 
sue where  the  tenant  is  removing 
merely  a  portion  of  the  goods  from  the 
premises  for  temporary  use  or  conven-^ 
ience.    Kinear  v.  Shands,  36  Mo.  379. 

[b]  Must  Defeat  a  Distress. — Stamps 
V.   Gilman   &   Co.,   43   Miss.   456. 

57.  Ala. — Samuel  Gans  Co.  v.  Tyson, 
170  Ala.  513,  54  So.  237;  Nicrosi  v. 
Roswald,  113  Ala.  592,  21  So.  338.  Aik. 
Nolen  V.  Royston,  36  Ark.  561.  Miss. 
Houston  V.  Smythe,  66  Miss.  118,  5  So. 
520.  Mo.— Buck  v.  Midland  Tobacco 
Co.,  62  Mo.  App.  175. 

[a]  In  Alabama  attachment  "of 
any  store-house,  dwelling-house,  or 
other  building"  is  permitted.  Nicrosi 
f.   Roswald,   113   Ala.   592,  21   So.  338. 

[b]  Though  rent  notes  payable  to 
agent  of  the  landlord,  the  latter  may 
enforce  the  attachment  in  his  own 
name.     Nolen  v.  Royston,  36  Ark.  561. 

[c]  Joinder  of  Creditor. — A  creditor 
of  landlord  to  whom  the  tenant  gave 
a  note  for  the  rent  and  who  after- 
wards delivered  the  note  to  the  land- 
lord may  be  joined  as  plaintiif  in  the 
attachment.  "Varner  v.  Rice,  39  Ark. 
344. 
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who  becomes  the  landlord.*'  But  a  mere  assignee  of  the  landlord's 
claim  cannot  attach,^*'  though  it  has  been  held  to  the  contrary.^"  The 
attachment  may  issue  against  a  tenant"  or  his  lessee.^^ 

5.  Affidovit.  —  a.  In  General.  —  The  writ  of  attachment  issues 
only  upon  affidavit  made  by  the  landlord, *^^  his  agent  or  attorney,®* 
before  the  officer  authorized  by  law  to  take  the  same.'^'' 


58.  Houston  v.  Smythe,  66  Misa.  118, 
5  So.  520. 

fa]  An  assignee  holding  a  deed  of 
trust  upon  the  land  for  the  rent  of 
which  the  notes  were  given,  is  in  ef- 
fect the  real  lessor  and  may  attach  for 
the  rent.  Houston  v.  Smythe,  66  Miss. 
118,  5   So.   520. 

59.  Varner  v.  Rice,  39  Ark.  344; 
Gross  V.  Bartley,  66  Miss.  116,  5  So. 
225;  Newman  f.  Bank  of  Greenville, 
66  Miss.  323,  5  So.  753;  Wright  &  Co. 
V.  Link,  34  Miss.  266. 

[a]  The  transferee  of  a  rent  note 
cannot  sue  out  the  attachment.  Fos- 
ter V.  Westmoreland,  52  Ala.  223;  Gross 
f.  Bartley,  66  Miss.  116,  5  So.  225. 

[b]  The  assignee  of  a  draft  given 
for  arrears  of  rent  cannot  maintain  at- 
tachment. Wright  &  Co.  V.  Link,  34 
Miss.  266. 

60.  Stephens  i'.  Adams,  93  Ala.  117, 
9  So.  529.  But  see  Foster  v.  Westmore- 
land, 52  Ala.  223. 

[a]  The  assignee  of  a  non-negotiable 
rent  note  may  sue  out  an  attachment 
on  it,  though  the  assignment  is  made 
by  a  separate  written  instrument  and 
not  by  indorsement  on  the  note  itself. 
Stephens  v.  Ad  ams,  93  Ala.  117,  9  So. 
529. 

61.  Ala. — Ex  parte  Seals  Piano  & 
Organ  Co.,  188  Ala.  443,  66  So.  146; 
Samuel  Gans  Co.  v.  Tyson,  170  Ala.  513, 
54  So.  237.  Ark. — Ferniman  v.  Nowlin, 
91  Ark.  20,  120  S.  W.  378.  Colo.— Haf- 
elfinger  v.  Perry,  52  Colo.  444,  121  Pac. 
1021.  la. — Majestic  Co.  v.  Ira  D.  Davis 
Co.,  170  Iowa  5,  151  N.  W.  1069.  Kan. 
Eckhardt  v.  Taylor,  90  Kan.  698,  136 
Pac.  218.  La. — Bonnabel  v.  Metairie 
Cypress  Co.,  129  La.  928,  57  So.  271. 
Mo. — Schafer  v.  Roberts,  166  Mo.  App. 
68,  148  S.  W.  393.  Okla.— Dorsett  v. 
Watkins,  158  Pac.  608.  Utah.— Hous- 
ton Real  Estate  Inv.  Co.  v.  Hechler,  44 
Utah  64,  138  Pac.  1159. 

[a]  If  tenant  is  dead  when  the 
writ  is  sued  out  against  him,  it  ia 
void.  Purnell  v.  Frank,  68  Miss.  639, 
10   So.   60. 

62.  Bernard  v.  McClanahan,  115  Va. 
453,  79  S.  E.  1059. 


[a]  For  rent  accruing  during  his 
term  the  lessee  of  the  tenant  may  be 
attached.  Garroutte  v.  White,  92  Mo. 
237,  4  S.   W.   681. 

63.  Ala. — Gunter  v.  Du  Bose,  77  Ala. 
326;  Fitzsimmons  v.  Howard,  69  Ala. 
590;  De  Bardeleben  v.  Crosby,  53  Ala. 
363.  Ark.— Nolen  v.  Royston,  36  Ark. 
561.  Ia. — Smeaton  v.  Cole,  120  Iowa 
368,  94  N.  W.  909;  Bartlett  v.  Gaines, 
1]  Iowa  95.  Ky. — Bishop  v.  McQuerry, 
13  Bush  417;  Worstell  r.  Ward,  1  Bush 
198.  La. — Wilcoxen  v.  Bowles,  1  La. 
Ann.  230.  Miss. — Hartsell  v.  Myers,  57 
Miss.   135 

64.  Axk. — Nolen  v.  Royston,  36  Ark. 
561.  Del. — Yarnall  v.  Haddaway,  4 
Har.  437.  La. — Thomas  v.  Dundas,  31 
La.  Ann.  184.  Miss. — Parker  v.  Stovall, 
31  Miss.  446. 

[a]  In  Arkansas  the  affidavit  may 
be  made  by  an  agent  or  attorney  of 
the  party,  if  the  party  is  absent  from 
the  county,  or  is  mentally  incapable  of 
taking  an  oath,  or  is  physically  unable 
to  attend  before  the  court  or  officer 
for  the  purpose  of  making  the  affidavit. 
Nolen  V.  Royston,  36  Ark.  561. 

65.  Ky. — Norris  v.  Cheatham,  6  Ky. 
L.  Rep.  223.  Miss. — Cassedy  v  Mayers, 
64  Miss.  356,  1  So.  510.  Mo.— McDer- 
mott  f.  Dwyer,  91  Mo.  App.  185. 

[a]  Before  a  justice  or  clerk  of 
court  of  record  having  jurisdiction  of 
ordinary  actions  of  attachment.  Mc- 
Dermott  v.  Dwyer,  91  Mo.  App.  185. 

[b]  The  officer  who  issues  the  at- 
tachment must  take  the  affidavit.  Nor- 
ris V.  Cheatham,  6  Ky.  L.  Rep.  223. 
Contra,  Cassedy  v.  Mayers,  64  Miss. 
356,  1   So.  510. 

[e]  Any  officer  authorized  to  admin- 
ister oaths  in  the  state  may  take  the 
affidavit.  It  need  not  be  made  befora 
au  officer  of  the  same  county  in  which 
the  writ  is  executed.  Cassedy  t".  May- 
ers, 64  Miss.  356,  1  So.  510. 

fd]  Attaching  a  jurat  as  notary 
public  does  not  invalidate  the  affidavit 
made  before  the  proper  officer,  a  jus- 
tice of  a  court  of  record.  McDermott 
V.  Dwyer,  91  Mo.  App.  185. 
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b.  Necessary  Averments.  —  The  affidavit  should  show  that  it  is 
made  by  the  landlord  or  some  credible  person  for  him,^®  and  should 
directly^^  aver  such  facts  as  under  the  statute  entitle  plaintiff  to  the 
remedy.®' 

The  nature  of  the  claim    sought  to  be  enforced  should  be  shown  by 
setting  forth  the   relation  of  the   parties  as  landlord  and  tenant  i*'' ;^| 
the  indebtedness  for  rent ;'°  or  advances/^  together  with  the  amount 
thereof/^  and  a  demand  and  refusal  to  pay,  where  that  is  a  prerequis- 


66.  Yarnall  v.  Haddaway,  4  Har. 
(Del.)   437. 

fa]  If  made  by  an  agent  or  attor- 
ney, the  fact  that  afEant  is  the  agent 
or  attorney  must  be  stated  as  well  as 
his  reason  for  making  the  afl3.davit. 
Nolen  r.  Eoyston,  36  Ark.  561. 

67.  Kleun  v.  Vinyard,  38  Mo.  447. 
[a]     Setting  out  in  the   alternative 

the  causes  for  attachment  will  not  suf- 
fice.    Kleun  V.  Vinyard,  38  Mo.  447. 

68.  Ala. — Eichards  v.  Bestor,  90  Ala. 
352,  8  So.  30;  Knowles  v.  Steed,  79 
Ala.  427.  Del. — Yarnall  v.  Haddaway, 
4  Har.  437.  Okla. — Greeley  v.  Greeley, 
12  Okla.  659,  73  Pac.  295.  S.  C— Sharp 
r.  Palmer,  81  S.  C.  444,  10  S.  E.  98; 
Baum  V.  Bell,  28  S.  C.  201,  5  S.  E. 
485. 

[a]  A  liberal  construction  is  given 
to  the  affidavit.  Gunter  v.  Du  Bose,  77 
Ala.  326. 

[b]  It  is  suflicient  if  the  affidavit 
contain  a  statement  of  a  cause  of 
action.      Kurtz    v.    Dunn,    36    Ark.    648. 

[c]  That  affiant  negative  a  purpose 
to  harass  and  vex  the  defendant  is  not 
necessary  here  as  it  is  in  general  at- 
tachment. Staggers  v.  Washington,  56 
Ala.  225;  Hawkins  v.  Gill,  6  Ala.  620. 
And  see  3  Standard  Proc.  416. 

69.  Ala. — Ragsdale  v.  Kinney,  119 
Ala.  454,  24  So.  443;  Ballard  v.  Steph- 
ens, 92  Ala.  616,  8  So.  416;  Cockburn 
r.  Watkins,  76  Ala.  486;  Fitzsimmons 
V.  Howard,  69  Ala.  590.  Del.— Yarnall 
V.  Haddaway,  4  Har.  437.  Ga. — Ware 
f.  Blalock,  72  Ga.  804.  Mo. — Evans  v. 
Muller,  25  Mo.  195. 

[a]  The  relation  sufficiently  appears 
from  an  averment  that  the  defendant 
rented  lands  from  the  plaintiff  during 
the  year  specified  and  worked  and  cul- 
tivated them  during  the  year.  Bell  f. 
Allen,  76  Ala.  450. 

[b]  Such  a  holding  by  defendant 
should  be  shown  as  would  entitle  plain- 
tiff to  a  remedv  bv  distress.  Yarnall 
V.  Haddaway,  4  Har.  (Del.)  437. 

[c]  Eental  of  lands  from  plaintiff 
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must    be    shown    in    the   affidavit.     De 
Bardeleben   r.  Crosby,  53   Ala.  363. 

fd]  The  words  "landlord  and  ten- 
ant" need  not  be  used.  Bell  v.  Allen, 
76  Ala.  450. 

fe]  A  statement  on  belief  is  permis- 
sible. Audenreid  v.  Hull,  45  Mo.  App. 
202. 

70.  Yarnall    v.    Haddaway,    4    Har. 
(Del.)   437;  Smeaton  v.  Cole,  120  lowal 
368,  94  N.  W.  909. 

[a]  That  rent  accrued  within  one) 
year  previous  thereto  should  be  stated.! 
Smeaton    v.    Cole,    120    Iowa    368,    941 
N.    W.    909.      See    De    Bardeleben    v. 
Crosby,  53  Ala.  363. 

[b]  If  the  rent  is  not  due  (1)  that! 
fact  should  be  stated,  together  with! 
the  time  when  it  will  become  due.  Yar- 
nall V.  Haddaway,  4  Har.  (Del.)  437; 
Thomas  t-.  Dundas,  31  La.  Ann.  184. 
(2)  Where  the  several  maturities  of 
the  instalments  are  set  out  in  the 
charge,  it  will  sufficiently  appear  there- 
from whether  the  debt  is  due.  Thom- 
as V.  Dundas,  31  La.  Ann.  184. 

[c]  Including  other  demands  in  the 
affidavit  for  which  no  lien  exists  does 
not  destroy  it.  Kurtz  v.  Dunn,  36  Ark. 
648. 

71.  Eagsdale  v.  Kinney,  119  Ala. 
454,  24  So.  443;  Ware  v.  Blalock,  72 
Ga.  804. 

[a]  The  nature  and  kind  of  articles 
furnished,  whether  live  stock,  neces- 
sary provisions,  etc.,  need  not  be  set 
cut.  Eagsdale  v.  Kinney,  119  Ala. 
454,  24  So.  443;  Cockburn  v.  Watkins, 
7G  Ala.  486.  But  see  Ballard  v.  Steph- 
ens, 92  Ala.  616,  8  So.  416;  Dougherty 
V.    Kellum,    3    Lea    (Tenn.)    643. 

[b]  Purpose  for  which  furnished 
should  be  shown,  as  for  example,  that 
the  supplies  were  furnished  to  enable 
the  tenant  to  make  a  crop.  Ballard  v. 
Stephens,  92  Ala.  616,  8  So.  416. 

72.  Ala.— Ballard  v.  Stephens,  92 
Ala.  616,  8  So.  416;  Cockburn  v.  Wat- 
kins, 76  Ala.  486;  Fitzsimmons  v.  How- 
ard,  69   Ala.   590.     Ga.— Ware  v.  Bla- 
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Jte."  It  is  sometimes  required  by  statute  to  state  that  the  affiant  claims 
I  lien  on  the  crop  gro\\Ti  on  the  land.^* 

If  an  attachment  against  crops  of  a  subtenant  is  sought,  additional  facts 
nust  be  alleged  justifying  the  same  by  showing  that  no  recourse  could 
le  had  against  the  immediate  tenant.'^' 

Some  one  of  the  statutory  grounds  for  attachment  must  be  averred,'^ 
us  for  example  that  affiant  has  reasonable  grounds  to  believe  that 
•inless  attachment  issues  he  will  lose  his  rent,"  or  that  the  tenant 
s  abouf*  to  remove  or  dispose  of  his  property  before  the  rent  becomes 


ock,  72  Ga.  804.  Kan.— Eckhardt  v. 
Taylor,  90  Kan.  698,  136  Pac.  218.  La. 
kVilcoxen  v.  Bowles,  1  La.  Ann.  230. 
Okla.— See  Turner  v.  Wilcox,  32  Okla. 
(i,  121  Pac.  658,  40  L.  R.  A.  (N.  S.) 
198. 

[a]  An  omission  of  the  amount 
laimefl  as  rent  will  not  vitiate  the 
iffidavit,   where    the    total   amount     of 

laintifif 's  demand  is  given  and  a  plead- 
iig  on   file   shows   how  much   of   it   is 
or  rent.    Eckhardt  v.  Taylor,  90  Kan. 
p98,  136  Pac.   218. 

[b]  A  gross  sum  due  for  rent  and 
idvances  may  be  alleged.  Ragsdale  r. 
Kinney,  119  Ala.  454,  24  So.  443;  Gid- 
flens  V.  Boiling,  93  Ala.  92,  9  So.  427. 

[c]  A  misstatement  of  the  amount 
or  character  of  the  debt  would  be  a 
matter  of  form.  Staggers  v.  Washing- 
ton, 56  Ala.  225. 

73.  Ala. — Robinson  v.  Holt,  85  Ala. 
■^96,  5  So.  350;  Dozier  v.  Robinson,  82 
Ala.  408,  3  So.  45;  Bell  v.  Allen,  76 
Ala.  450;  Fitzsimmons  v.  Howard,  69 
Ala.  590.  Ga.— Ware  v.  Blalock,  72 
Oa.  804.  La. — Bonnabel  v.  Metairie 
Cypress   Co.,   129   La.  928,  57   So.  271. 

[a]  The  demand  must  he  averred 
specially  and  not  bv  way  of  recital 
inerely.     Bell  v.   Allen,   76   Ala.   450. 

[b]  Failure  to  insist  on  prompt 
payment  of  instalment  notes  when  they 
lall   due  will   preclude   the  landlord   in 

he  future  from  suing  out  attachment 
"D  the  notes  without  presenting  them 
for  payment.  Bonnabel  v.  Metairie 
Cypress  Co.,  129  La.  928,  57  So.  271. 

[c]  Where  a  stated  sum  is  alleged 
to  be  due  no  averment  of  demand  and 
refusal  to  pav  is  necessary.  Ragsdale 
I.  Kinney,  119  Ala.  454,  24  So.  443. 

74.  De  Bardeleben  v.  Crosby,  53  Ala. 
•63;  Greeley  v.  Greeley,  12  Okla.  659, 
■.'3  Pac.  295.  See  Turner  v.  Wilcox,  32 
Okla.  56,  121  Pac.  658,  40  L.  R.  A. 
(N.   S.)    498. 

[a]    A  general  attachment  aflSdavit 


"that  said  claim  is  just  and  due,  and 
that  plaintiff  believes  she  ought  to  re- 
cover from  said  defendant  the  sum  of 
$480.00  rent  as  aforesaid,"  will  not 
suffice  in  this  respect.  Greeley  v.  Gree- 
ley, 12  Okla.  659,  73  Pac.  295. 

75.  Plunkett  v.  Bendy  (Ala.),  72  So. 

[a]  It  must  he  averred  in  such  case 
either  that  the  tenant  in  chief  did  not 
make  the  crop  or  that  the  crop  made 
by  him  was  insufficient  to  satisfy  the 
llaintiff's  demand  as  landlord  or  that 
the  crops  of  the  tenant  in  chief  had 
first  been  exhausted.  Plunkett  v.  Ben- 
dy   (Ala.),  72  So.  525. 

76.  Ala,— Shield  v.  Dothard,  59  Ala. 
595;  Staggers  v.  Washington,  56  Ala. 
225;  Be  Bardeleben  v.  Crosby,  53  Ala. 
363.  Kan. — Brown  v.  Cairns,  63  Kan. 
584,  66  Pac.  639.  Mo.— Kleun  v.  Vin- 
yard,  38  Mo.  447. 

[a]  Requirements  for  affidavits  in 
general  attachment  as  contained  in  the 
code  need  not  be  conformed  to.  Con- 
ner V.  Clarke,  10  Ky.  L.  Rep.  358. 

77.  Porter  v.  Sparks,  19  Ky.  L.  Rep. 
1211,  43  S.  W.  220;  Crabtree  v.  Johu- 
son,  6  Ky.  L.  Rep.  359;  Bishop  r.  Mc- 
Querry,  13  Bush  (Ky.)  417;  Wallace 
V.  Smith,  8  La.  Ann.  374;  Lalaurie'3 
Heirs  v.  Woods,  8  La.  Ann.  366. 

[a]  Insufficient  Averment. — An  aver- 
ment "that  he  believes  he  will  lose 
his  rent"  is  not  sufficient.  Crabtree 
V.   Johnson,   6   Ky.   L.  Rep.   359. 

[b]  The  facts  constituting  the  rea- 
sonable grounds  for  affiant's  belief  that 
he  will  lose  his  rent  unless  attachment 
issues  need  not  be  shown.  Conner  v. 
Clarke,  10  Ky.  L.  Rep.  358.  But  see 
Baum  V.  Bell,  28  S.  C.  201,  5  S.  E. 
485. 

78.  Del.— Tarnall  r.  Haddaway,  4 
Har.  437.  D.  C— Wallach  v.  Cheslev, 
2  Mackev  209.  Mo.— Garroutte  v.  White, 
92  Mo.  237,  4  S.  W.  681.  S.  C— Sharp 
t.-.   Palmer,  31  S.  C.  444,  10  S.  E.  98. 
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due,  or  that  the  defendant  is  removing  or  disposing/^  or  has  re- 
moved the  property^"  from  the  rented  premises®^  without  paying  the 
rent  or  advances. 

That  the  chattels  are  not  exempt  from  seizure  under  the  attachment 
need  not  be  averred.^* 

e.  Signing.  —  The  affidavit  should  be  signed  by  the  justice  or  other 
officer  before  whom  it  is  made.*'  | 

d.  Amendment  of  Affidavit.  —  The  affidavit  may  be  amended  to 
conform  to  the  statute,^*  but  the  privilege  does  not  extend  to  the 


I 


[a]  If  predicated  on  an  attempt  to 
dispose  of  the  property  so  as  to  endan- 
ger and  delay  plaintiff  in  the  collec- 
tion of  his  debt,  that  fact  should  be 
alleged.  Garroutte  v.  White,  92  Mo. 
237,  4  S.  W.  681. 

[b]  Goods  already  removed  cannot 
be  attached  where  the  aflfidavit  merely 
alleges  that  the  tenant  is  about  to  re- 
move or  sell  some  of  his  chattels.  Wal- 
lach  V.  Chesley,  2  Mackey  (D.  C.) 
209. 

Kyzer  v.   Middleton,    61    Miss. 


79. 

S60. 
80. 


Stephens, 


Ala. — See  Ballard  v 
92  Ala.  616,  8  So.  416;  Knowles  v. 
Steed,  79  Ala.  427.  La.— Tupery  v.  Ed- 
mondson,  32  La.  Ann.  1146.  Mo. 
Garroutte  v.  White,  92  Mo.  237,  4  S.  W. 
681.  S.  C— Monday  v.  Elmore,  27  S. 
C.  126,  3  S.  E.  65. 

[a]  Consent  of  landlord  to  the  re- 
moval must  be  negatived.  Robinson 
V.  Holt,  85  Ala.  596,  5  So.  350;  Busbin 
t\  Ware,  69  Ala.  279;  De  Bardeleben 
V.  Crosby,  53  Ala.  363;  Shield  v.  Doth- 
ard,  59  Ala.  595. 

[b]  Where  the  removal  must  take 
place  within  thirty  days  next  before 
the  commencement  of  the  action,  the 
affidavit  should  allege  the  fact  of  re- 
moval within  that  time.  Garroutte  v. 
White,  92  Mo.  237,  4  S.  W.  681. 

[c]  Furniture  in  the  hands  of  third 
persons  (1)  may  be  seized  upon  affi- 
davit that  the  furniture  was  in  the 
house  leased  and  that  it  was  removed 
without  his  consent,  within  fifteen  days 
previous  to  the  bringing  of  the  suit. 
Tupery  v.  Edmondson,  32  La.  Ann. 
1146.  (2)  Factors  and  agents  of  the 
lessee  are  not  third  persons  in  the 
sense  of  article  288  of  the  Code  of 
Practice  towards  whom  the  lessor  has 
to  make  the  affidavit  therein  pre- 
scribed. Tupery  v.  Edmondson,  32  La. 
Ann.  1146. 

81.    Baxley  f.  Segrist,  85  Ala.   183, 
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4   So.   865;   Knowles  v.  Steed,  79  Ala. 
427. 

[a]  That  removal  was  "from  the 
premises"  must  be  averred.  An  affi- 
davit is  insufficient  which  states  mere- 
ly that  the  defendants  "had  removed 
a  portion  of  the  crop  grown  on  said 
rented  premises  without  the  knowledge 
or  consent  of  their  landlord."  Knowles 
V.  Steed,  79  Ala.  427.  See  also  Bax- 
ley V.  Segrist,  85  Ala.  183,  4  So.  865. 

82.  The  Richmond  v.  Cake,  1  App. 
Cas.  (D.  C.)  447. 

83.  Hartsell  v.  Myers,  57  Miss.  135, 
Amending  to  supply,  see  infra,  V,  B, 

7,  d. 

84.  Ala.— Plunkett  V.  Dendy,  72  So 
525;  Ragsdale  v.  Kinney,  119  Ala.  454, 
24  So.  443;  Sloan  v.  Hudson,  119  Ala. 
27,  24  So.  458.  Ark.- Nolen  v.  Royston, 
36  Ark.  561;  Rogers  v.  Cooper,  33  Ark. 
406.  Kan. — Eckhardt  r.  Taylor,  90  Kan. 
698,  136  Pac.  218.  Ky.— Bishop  r.  Mc- 
Querrv,  13  Bush  417.  Miss. — Hollings- 
worth  V.  Willis,  64  Miss.  152,  8  So.  170; 
Hartsell  v.  Myers,  57  Miss.   135. 

[a]  Justice's  Signature. — The  jus- 
tice before  whom  the  affidavit  was 
made  and  who  has  failed  to  sign  the 
jurat  may  affix  his  signature  thereto 
in  open  court.  Hartsell  v.  Myers,  "SI 
Miss.   135. 

[b]  Striking  Out  Subtenants. — Plun- 
kett V.  Dendy   (Ala.),  72  So.  525. 

fc]  Amendments  as  to  Character  of 
Debt. — (1)  The  plaintiff  may  amend  his 
affidavit  to  show  that  the  entire  sum 
claimed  is  for  rent  (Eckhardt  r.  Tay- 
lor, 90  Kan.  698,  136  Pac.  218),  (2) 
or  to  show  what  part  thereof  is  for 
rent  and  what  part  for  advances.  Rags- 
dale  V.  Kinney,  119  Ala.  454,  24  So. 
443,  by  virtue  of  late  statute.  But 
see  Staggers  v.  Washington,  56  Ala. 
225,  decided  prior  to  statute  allowing 
such  amendment. 

[d]  The  reason  for  an  agent's  mak- 
ing the  affidavit,  instead  of  his  prin- 
cipal,   if    defectively    stated,   may   b« 
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supplying  of  an  affidavit  where  none  was  made,^'  nor  to  changing  the 
cause  of  action,^^  nor,  it  has  been  held,  to  correcting  an  affidavit 
defective  in  matters  of  substance, ^^  though  the  statute  sometimes  per- 
mits amendments  even  in  matters  of  substance. ^^ 

e.  Ohjections  to  'Affidavit.  —  Objections  to  the  affidavit  may  be 
taken  by  plea  in  abatement,^^  motion  to  quash  the  affidavit,^"  or  to 
dissolve  the   attachment,^^  or   by   motion  in    arrest    of    judgment.*^ 

Objections  to  the  affidavit  should  be  raised  in  proper  time  or  the 
defects  are  waived. ^^ 

6.  Bond  or  Undertaking,  —  Unless  the  statute  provides  for  a  bond 
or  undertaking  none  is  necessary.^*     Generally,  however,  a  bond  or 


properly     set     forth     by     amendment 
Nolen  V.  Royston,  36  Ark.  561. 

[e]  After  the  attachment  has  issued 
amendments  to  the  affidavit  may  be 
made.     Eogers   v.  Cooper,  33   Ark.  406. 

[f]  After  attachment  quashed  fo; 
informality,  amendment  permitted. 
Nolen   t.  Royston,  36  Ark.  561. 

[g]  Amendment  on  Appeal. — Sloan 
f.  Hudson,  119  Ala.  27,  24  So.  458. 

85.  Bishop  V.  McQuerry,  13  Bush 
(Ky.)   417. 

86.  Fordyce  v.  Hathorn,  57  Mo.  120. 

87.  Fitzsimmons  v.  Howard,  69  Ala. 
590;  Shield  v.  Dothard,  59  Ala.  595; 
Staggers  v.  Washington,  56  Ala.  225; 
Bishop  V.  McQuerry,  13  Bush  (Ky.) 
417. 

[a]  Failure  to  negative  landlord's 
consent  to  the  removal  of  crops  cannot 
be  cured  by  amendment.  Shield  v. 
Dothard,  59   Ala.  595. 

[b]  The  relation  of  landlord  and 
tenant  may  not  be  set  forth  by  way 
of  amendment.  Staggers  v.  Washing- 
ton, 56  Ala.  225. 

[c]  Nature  of  Indebtedness.  —  An 
amendment  is  not  permitted  to  supply 
an  averment  that  the  indebtedness  is 
for  rent  or  advances.  Staggers  v.  Wash- 
ington, 56  Ala.  225.  But  see  Ragsdale 
r.  Kinney,  119  Ala.  454,  24  So.  443 
(after  the  statute);  Eckhardt  v.  Tay 
lor,  90  Kan.  698,  136  Pac.  218. 

88.  Richards  v.  Bestor,  90  Ala.  352, 
8  So.  30. 

[a]  The  Alabama  statute  permitting 
an  amendment  before  or  during  trial 
of  any  defect  of  form  or  substance  in 
the  affidavit,  does  not  entitle  plaintiff 
to  amend  in  these  respects  an  affidavit 
ill  an  attachment  issued  before  the  en 
actment  of  such  code  provision.  Rob 
inson  v.  Holt,  85  Ala.  596,  5  So.  350 

89.  Ragsdale  v.  Kinney,  119  Ala. 
454,   24   So.   443;    Ballard  v.   Stephens, 


92  Ala.  616,  8  So.  416;  Bell  v.  Allen, 
76  Ala.  450;  Shield  v.  Dothard,  59  Ala, 
595. 

[a]  Oyer  of  the  affidavit  should  ba 
craved  in  a  plea  in  abatement  thereto. 
Richards  v.  Bestor,  90  Ala.  352,  8  So. 
30.  See  generally  the  title  "Oyer  and 
Profert." 

[b]  Only  defects  specified  in  the 
plea  will  be  considered.  Bell  v.  Allen, 
76  Ala.  450. 

[c]  Plea  Good  in  Part. — A  plea  in 
abatement  good  as  to  a  claim  for  ad- 
vances and  bad  as  to  the  claim  for 
rents  will  not  be  sustained.  Ballarrt 
V.  Stephens,  92  Ala.  616,  8  So.  416. 

90.  Busbin  v.  Ware,  69  Ala.  279. 
[a]     For    defects   apparent    on   face 

of  the  affidavit.  Busbin  v.  Ware,  69 
Ala.  279. 

91.  Ragsdale  v.  Kinney,  119  Ala. 
454,  24  So.  443;  Giddens  v.  Boiling,  9? 
Ala.  92,  9  So.  427. 

[a]  Items  Not  Within  Statute. 
The  fact  that  one  item  in  the  account 
is  not  within  the  statute  is  not  good 
ground  for  dissolving  the  attachment 
in  toto.  Giddens  v.  Boiling,  93  Ala.  92. 
9  So.  427. 

92.  Evans  v.  Muller,  25  Mo.  195. 

93.  Horton  v.  Miller,  84  Ala.  537,  4 
So.  370;  Busbin  v.  Ware,  69  Ala.  279; 
North  V.  Eslava,  12  Ala.  240. 

[a]  A  motion  to  quash  may,  if  made 
within  the  time  for  pleading  in  abate- 
ment, be  allowed  by  the  court  in  its 
discretion.  Busbin  v.  Ware,  69  Ala. 
279. 

[b]  After  appeal  to  circuit  court  if; 
is  too  late  to  interpose  objections.  Hor 
ton  V.  Miller,  84  Ala.  537,  4  So.  370. 
Compare  Knowles  v.  Steed,  79  Ala.  427, 

94.  Smeaton  v.  Cole,  120  Iowa  368, 
94  N.  W.  909;  Gibson  v.  Lock,  58 
Miss.  298. 

[a]     If  bond  is  griven  it  is  voluntary, 
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undertaking  is  required  as  in  other  eases  of  attachment.®' 

7.  Writ  or  Warrant.  —  a.  In  General.  —  A  writ  or  warrant  of  at- 
tachment issues  in  the  same  manner  and  with  like  effect  as  in  general 
attachment.®^ 

b.  Jurisdictio7i  and  Venue  of  Issuance.  —  Jurisdiction  to  issue  the 
attachment  process  exists  in  a  court  of  law,®^  and,  it  has  been  held, 
in  a  court  of  equity  as  well."^  Such  process  may  be  issued  by  a  justice 
of  the  peace,®®  or  any  officer  authorized  to  issue  attachments  generally.^ 
It  must  be  sued  out  in  the  county  in  which  the  premises  are  located,^ 


and  a  third  person  who  claims  the 
property  levied  upon  cannot  maintain 
an  action  thereon.  Gibson  v.  Lock,  58 
Miss.  298. 

95.  Ala. — De  Bardeleben  v.  Crosby, 
53  Ala.  363.  Ark. — Alexander  v.  Par 
diie,  30  Ark.  359;  Edwards  v.  Cooper, 
28  Ark.  466;  Childress  v.  Fowler,  9 
Ark.  159.  Ky.— Conner  v.  Clarke,  10 
Ky.  L.  Ecp.  358;  Sutton  v.  Perkins, 
2  Kv.  L.  Eep.  233.  Okla.— See  Turner 
r.  Wilcox,  32  Okla.  56,  121  Pac.  658, 
40  L.  E.  A.  (N.  S.)   498. 

See  generally  3  Standard  Proc.  443 

[a]  The  bond  is  an  indispensable 
prerequisite  to  the  issuing  of  the  at- 
tachment writ.  Edwards  v.  Cooper,  28 
Ark.  466. 

[b]  No  form  of  bond  is  prescribed. 
The  only  requirement  is  that  the  bond 
give  ample  security.  Sutton  v.  Per- 
kins, 2  Ky.  L.  Eep.  233. 

[c]  Failure  to  date  the  bond  not 
fatal.  Conner  v.  Clarke,  10  Ky.  L. 
Eep.  358;  Payne  v.  Stovall,  67  Miss. 
514,  7  So.  502. 

[d]  Not  indorsed  approved,  not 
vital  error  where  the  writ  recites  that 
bond  and  security  were  given.  Payne 
V.  Stovall,  67  Miss.  514,  7  So.  502. 

[e]  If  an  agent  give  bond  he  must 
do  so  in  the  name  of  his  landlord  or 
lessor.  Parker  v.  Stovall,  31  Miss. 
446. 

[f]  The  amount  of  the  bond  is  dou- 
ble the  amount  of  the  claim.  Edwards 
v.  Cooper,  28  Ark.  466. 

[g]  The  condition  of  the  bond  is 
that  the  plaintiff  will  prove  his  debt 
or  demand  and  his  lien  in  a  trial  at 
law,  or  that  he  will  pay  such  damages 
as  shall  be  adjudged  against  him.  Ed- 
wards V.   Cooper,   28   Ark.   466. 

[h]  That  parties  to  bond  justify  is 
not  required.  Sharp  v.  Palmer,  31  S. 
C.  444,  10  S.  E.  98.  As  to  justification 
generally,  see  the  title  "Justification 
of  Sureties." 

[i]     A  general  attachment  bond  will 
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not  suffice  where  its  conditions  are  dif- 
ferent from  the  special  bond  required 
to  be  filed  in  a  landlord's  attachment 
to  enforce  his  lien.  Edwards  f.  Cooper, 
28   Ark.  466. 

96.  la. — Smeaton  v.  Cole,  120  Iowa 
368,  94  N.  W.  909.  Ky.— Kassel  v. 
Snead,  21  Ky.  L.  Eep.  777,  52  S.  W. 
1058.  Okla.— See  Turner  v.  Wil- 
cox, 32  Okla.  56,  121  Pac.  658,  40  L. 
E.   A.    (N.   S.)   498. 

See  generally  3  Standard  Proc.  464. 

97.  See  Sharp  v.  Fields,  1  Heisk, 
(Tenn.)   571,  and  the  statutes. 

98.  Sharp  v.  Fields,  1  Heisk.  (Tenn.) 
571. 

99.  Ala. — Mitchell  v.  Lawrence,  123 
Ala.  498,  26  So.  500;  Baxley  v.  Segrist, 
85  Ala.  183,  4  So.  865;  Horton  v.  Mil- 
ler, 84  Ala.  537,  4  So.  370;  Staggers 
V.  Washington,  56  Ala.  225.  Ark. 
Ferniman  v.  Nowlin,  91  Ark.  20,  120 
S.  W.  378;  Nolen  v.  Eoyston,  36  Ark. 
561.  D.  C— Wallach  v.  Chesley,  2 
Maekey  209.  Ky. — Poer  v.  Peebles,  1 
B.  Mon.  1.  Miss. — Smith  v.  Jones,  65 
Miss.  276,  3  So.  740;  Honea  v.  Page, 
60  Miss.  248;  Burrow  v.  Sanders,  57 
Miss.  211.  Mo.— Crawford  v.  Coil,  69 
Mo.  588. 

[a]  The  mayor,  as  justice  of  the 
peace,  may  issue  the  writ  to  run  be- 
yond the  corporate  limits  of  the  town 
in  which  he  is  elected.  Smith  v.  Jones, 
65   Miss.   276,   3    So.    740. 

[b]  Attachment  on  Appeal. — If  the 
landlord  brings  his  suit  upon  his  lien 
in  the  justice  court,  he  may  sue  out 
his  attachment  in  that  court  or  in  the 
circuit  court  on  appeal.  Ferniman  V. 
Nowlin,  91  Ark.  20,  120  S.  W.  378. 

1.  See  Nierosi  v.  Eoswald,  113  Ala. 
592,  21  So.  338,  and  generally,  8 
Standard  Pkoc.   464. 

fa]  A  notary  public  has  no  juris- 
diction to  issue  such  attachment.  Jack- 
son V.  Bain,  74  Ala.  328. 

2.  Turpin  v.  Smith,  7  Ky.  L.  Eep. 
361. 
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except  that  where  goods  are  removed  from  the  premises  the  writ  may 
be  had  in  any  county  where  such  goods  are  found.^  It  may  issue  to 
any  county  in  the  state.* 

c.  Form  and  Substance.  —  A  writ  of  attachment  in  the  ordinary 
form  has  been  deemed  insufficient  in  a  landlord's  attachment.*  A 
writ  to  enforce  a  lien  upon  crops  should  contain  a  direction  to  seize 
crops  growing  or  grown  on  the  land,*'  and  such  writ  should  be  directed 
against  the  tenant's  crop  only  and  not  against  the  estate  generafly-^ 

d.  Amendments.  —  The  writ  of  attachment  may  be  amended^  even 
on  appeal.^ 

e.  Levy.  —  Wliere  the  attachment  is  to  enforce  a  claim  for  rent 
other  than  that  for  farm  lands,  the  writ  may  be  levied  upon  any  non- 
exempt  property  belonging  to  the  tenant,^"  or  one  holding  under  him  as 


[a]  Residence  of  lessee  in  another 
parish  floes  not  prevent  the  suing  out 
of  the  writ  in  the  parish  where  the 
premises  are  located.  Lalaurie's  Heirs 
f.   Woods,   S   La.   Ann.   366. 

3.  Honea  v.  Page,  60  Miss.  248. 

4.  Turpin  v.  Smith,  7  Ky.  L.  Rep. 
361. 

5.  Greeley  v.  Greeley,  12  Okla.  659, 
73  Pac.  295. 

6.  Hawkins  v.  Gill,  6  Ala.  620; 
Greeley  v.  Greeley,  12  Okla.  659,  73 
Pac.  295. 

7.  Sloan  v.  Hudson,  119  Ala.  27,  24 
So.  458;  Ellis  v.  Martin,  60  Ala.  394; 
De  Bardeleben  v.  Crosby,  53  Ala.  363; 
Hawkins  v.  Gill,  6   Ala.  620. 

[a  I  The  writ  is  not  void,  but  mere- 
ly irregular,  where  issued  against  the 
estate  generally.  Ellis  v.  Martin,  60 
Ala.  394. 

8.  Plunkett  v.  Dendy  (Ala.),  72  So. 
525;  Sloan  v.  Hudson,  119  Ala.  27,  24 
So.  458. 

fa]  A  writ  directed  against  the  es- 
tate generally  may  be  amended  so  as 
to  enforce  the  lien  against  the  crop. 
Sloan  V.  Hudson,  119  Ala.  27,  24  So. 
458. 

[b]  Where  the  affidavit  is  amended 
the  attachment  writ  is  amendable  to 
conform  thereto.  Plunkett  v.  Dendy 
(Ala.),  72  So.   525. 

9.  Sloan  v.  Hudson,  119  Ala.  27,  24 
So.  458. 

10.  Ala.— Parker-Blake  Co.  v.  Ladd, 
14  Ala.  App.  407,  70  So.  188.  la.— Brody 
r.  Cohen,  106  Iowa  309,  76  N.  W.  682. 
Kan.— Eckhardt  v.  Taylor,  90  Kan.  698, 
136  Pac.  218.  Miss. — Fitzgerald  v. 
Fowlkes,  60  Miss.  270;  Marve  v.  Dyehe, 
42  Miss.  347;  Mason  v.  O'Brien,  42 
Miss.   420.     Okla.— Tootle,   Wheeler   & 


Motter  Merc.  Co.  v.  Floyd,  28  Okla. 
308,   114   Pac.  259. 

Property  subject  to  levy  generally, 
see  3  Standard  Proc.  270;  15  Stand- 
ard Proc.   831. 

fa]  Property  in  hands  of  a  mort- 
gagee who  took  possession  thereof 
while  a  lien  for  rent  existed  but  be- 
fore the  same  became  enforceable  may 
be  levied  upon.  Brody  v.  Cohen,  106 
Iowa  309,  76  N.  W.  682. 

[b]  Goods  in  oflacer's  hands  under 
a  distress  for  rent  may  be  taken  in 
attachment  by  the  same  landlord  for 
rent  not  yet  due.  Herbert  v.  Ward,  1 
Cranch  C.  C.  30,  12  Fed.  Cas.  No.  6,398. 

fc]  In  Alabama  "goods,  furniture 
and  effects  belonging  to  the  tenant.'' 
Samuel  Gans  Co.  v.  Tyson,  170  Ala.  513. 
54  So.  237;  Nicrosi  v.  Roswald,  113  Ala^ 
592,  21   So.  338. 

[d]  Property  of  third  persons  on 
the  premises  may  be  levied  on.  Bailey 
V.  Quick,  28  La.  Ann.  432. 

[e]  A  rescission  of  tenant's  con- 
tract of  purchase  before  the  levy  is 
made  will  defeat  the  landlord's  right 
to  levy  on  the  goods  obtained  by  such 
contract.  Parker-Blake  Co.  v.  Ladd. 
14  Ala.  App.  407,  70  So.  188. 

[f]  Only  movable  effects  upon  the 
premises  attachable.  Lalaurie's  Heirs 
T.  Woods,  8  La.  Ann.  366;  Cox  v.  My- 
ers, 4  La.  Ann.  144;  Wilcoxson  v. 
Bowles,  1   La.  Ann.  230. 

[g]  Slaves  on  the  rented  premises 
are  not  subject  to  seizure.  Cox  v. 
Myers,  4   La.   Ann.   144. 

[h]  Property  kept  on  a  hotel  lot, 
such  as  mules,  cows  and  other  chattels 
belonging  to  the  hotel  tenant,  may  be 
levied  upon,  when  they  are  used  gen- 
erally in  the  hotel  business.  Stephens 
V.  Adams,  93  Ala.  117,  9  So.  529. 
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tenant. ^^  The  levy  to  enforce  a  lien  upon  farm  lands  for  rent  and  ad- 
vances is  made  upon  crops  grown  on  the  land,^^  or  upon  the  proceeds  of 
such  crops,^"*  and  upon  other  persona]  property  of  the  tenant  which  has 
been  used  upon  the  premises  during  the  term." 

Notice  of  levy  should  be  given  the  tenant  or  his  representative," 
and  the  subtenant. ^"^ 

f.     Return.  —  The  writ  is  returnable  to  the  magistrate  or  justice 


>l 


[i]  On  a  VTTit  against  the  nominal 
lessee  issued  in  a  suit  against  such 
lessee,  property  of  a  party  who  to  the 
knowledge  and  with  the  consent  of  the 
lessor  is  the  real  lessee,  cannot  be 
taken.  Aurich  v.  Wolf,  30  La.  Ann, 
375. 

[j]  Property  exempt  from  execution 
not  subject  to  attachment  for  rent. 
Oarden  v.  Bearing,  14  Ky.  L.  Eep.  78. 
As  to  property  exempt  from  levy,  see 
16  Standard  Proc.  24. 

[k]  Goods  assigned  to  an  assignee 
of  the  term  cannot  be  seized  for  rent 
accruing  after  the  assignment,  upon  an 
attachment  against  the  assignor.  Patty 
V.  Bogle,   59   Miss.  491. 

11,  Samuel   Gans  Co.  v.  Tyson,  170 
Ala.   513,   54   So.   237;    Bernard  t:   Mc 
Clanahan,  115  Va.  453,  79  S.  E.  1059. 

[a]  Not  on  subtenant's  property, 
see  Bailey  v.  Quick,  28  La.  Ann.  432. 

fb]  For  rent  accruing  beyond  the 
term  for  which  the  subtenant  bound 
himself  the  property  of  subtenant  is 
not  liable,  Samuel  "Gans  Co,  V.  Tyson, 
170  Ala.  513,  54  So.  237. 

12.  Ala.— Ellis  V.  Martin,  60  Ala. 
394;  De  Bardeleben  v.  Crosby,  53  Ala. 
363;  Dulany  v.  Dickerson,  12  Ala.  601. 
Ark.— Puckett  v.  'Reed,  31  Ark.  131. 
Kan.— Eckhardt  v.  Taylor,  90  Kan. 
698,  136  Pac.  218;  Berry  v.  Berry,  8 
Kan.  App.  584,  55  Pac.  348.  Mo. 
Crawford  v.  Coil,  69  Mo,  588.  Okla. 
Dorsett  v.  Watkins,  158  Pac.  608;  Tur- 
ner V.  Wilcox,  32  Okla.  56,  121  Pac. 
658,  40  L.  R.  A.  (N,  S.)  498. 

[a]  All  or  any  part  of  the  products 
^rown  on  the  farm  may  be  taken.  Dor- 
sett  V.  Watkins   (Okla.),  158  Pac.  608. 

[b]  The  growing  crop  of  the  tenant 
is  sulsject  to  attachment.  Crawford  v. 
Coil,  69  Mo.  588;  Hubbard  v.  Moss,  65 
Mo.  647. 

[c]  Crops  grown  by  subtenant  (1) 
mav  be  taken  (Berry  v.  Berry,  8  Kan. 
A.pp.  584,  55  Pac.  348),  (2)   where  the 

rops  of  the  tenant  in  chief  are  first 
xhausted  (Plunkett  v.  Dendy  (Ala.), 
2  So.  525;   Albright  v.  Mills,  86  Ala. 
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324,  5  So.  591;  Lehman  Bros.  v.  Howze, 
73  Ala.  302;  Agee  v.  Mayer  Bros.,  7]' 
Ala.  88),  (3)  though  the  mandate  of 
the  writ  runs  merely  against  the  crops 
of  the  tenant  in  chief.  Agee  v.  Mayer 
Bros.,  71  Ala.  88;  De  Bardeleben  r 
Crosby,  53  Ala.  363. 

[d]  Crop  in  hands  of  purchaser 
from  tenant  who  purchased  with 
knowledge  of  the  lien  are  subject  to 
levy.  Dulany  v.  Dickerson,  12  Ala 
601.  See  also  Puckett  v.  Reed,  31  Ark. 
131, 

fe]  A  lien  for  rent  on  grazing  land, 
may  be  enforced  against  the  crops 
grown  upon  the  cultivated  land  em- 
braced in  the  farm.  Dorsett  v.  Wat- 
kins   (Okla.),   158  Pac.  608. 

[f ]  A  crop  sold  before  the  relation 
existed  but  which  is  not  removed  till 
after  the  creation  of  the  tenancy  can- 
not be  attached,  Hadden's  Eirs.  v. 
Powell,  17  Ala,  314, 

13.  Cocke  V.  Maynard  (Miss.),  16 
So.  908. 

[a]  Proceeds  In  hands  of  third  per- 
sons subject  to  levy.  Cocke  v.  May- 
nard   (Miss.),   16   So".  908. 

14.  Knowles  v.  Sell,  41  Kan,  171,  21 
Pac,  102;  Berry  v.  Berry,  8  Kan,  App. 
584,  55  Pac.  348. 

15.  Samuel  Gans  Co.  v.  Tyson,  170 
Ala.  513,  54  So.  237;  Wright  V.  Craig, 
92  Miss.   218,   45   So.   835. 

fa]  Copies  of  the  affidavit  need  not 
be  served  on  the  tenant.  Harmon  v. 
Payton,  68  Kan.  67,  74  Pac,  618. 

16.  Hudson  p.  Wright,  164  Ala.  298, 
51  So.  389,  137  Am.  St.  Rep.  55; 
Wright  V.  Craig,  92  Miss.  218,  45  So. 
835.  See  Samuel  Gans  Co,  v.  Tyson, 
170  Ala.  513,  54  So.  237. 

[a]  Failure  to  give  such  notice 
avoids  the  judgment  as  to  him.  Hud- 
son V.  Wright,  164  Ala.  298,  51  So.  389, 
137  Am.  St.  Rep.  55. 

[b]  An  intervening  purchaser  from 
a  subtenant  cannot  take  advantage  of 
a  failure  to  give  notice  to  such  tenant. 
Samuel    Gans    Co.   v.   Tyson,   170   Ala.  U 
513,  54  So.  237, 
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who  issued  it/^  or  to  a  circuit  court,^^  or  to  any  court  having  juris- 
diction of  the  amount  claimed. ^^ 

An  amendment     of  tlie  return  is  permitted.-" 

8.  Vacating  and  Dissolving  Attachment.  —  The  grounds  for  vacat- 
ing a  landlord's  attachment  are  in  general  the  same  as  those  avail- 
able under  general  attachment. ^^  Mere  formal  defects  will  not  suf- 
tice.^^  But  for  errors  in  matters  of  substance  the  attachment  will 
be  vacated  as  for  issuance  upon  a  cause  of  action  not  authorizing 
it,^-"*  or  for  want  of  affidavit,^*  or  for  substantial  defeets  in  the  affi- 
davit,^^  bond,^^  writ  of  attachment, ^^  or  the  execution  thereof.^^  That 
the  return  is  defective  is  not  a  sufficient  ground  for  vacating  the 
attachment.^* 


17.  Mitchell  v.  Lawrence,  123  Ala. 
498,  26  So.  500;  Smith  v.  Jones,  65 
Mias.  276,  3   So.  740. 

[a]  In  Mississippi  this  is  true  only 
when  the  tenant  disputes  the  claim  or 
the  j)roperty  seized  is  claimed  by  a 
third  person.  Where  neither  of  these 
contingencies  happens  the  writ  is  not 
returnable  to  any  court.  Smith  v. 
Jones,  65  Miss.  276,  3  So.  740. 

As  to  returns  generally,  see  the  title 
"Returns." 

18.  See  Smith  v.  Jones,  65  Miss.  276, 
3  So.  740. 

19.  See  Nicrosi  v.  Eoswald,  113  Ala, 
592,  21  So.  338;  Poer  V.  Peebles,  1  B. 
Mon.   (Ky.)   1. 

20.  Odom  V.  Shaekleford,  44  Ala. 
S3] ;  Kurtz  v.  Dunn,  36  Ark.  648. 

[a]  That  it  was  on  rented  land 
that  the  crop  levied  on  was  grown, 
mav  be  shown  by  amendment.  Odom 
V.  Shaekleford,  4  Ala.  331. 

21.  Monday  v.  Elmore,  27  S.  C.  126, 
3  S.  E.  65.  And  see  3  Standard  Prog. 
750. 

22.  Bernard  v.  McClanahan,  115  Va. 
453,  79  S.  E.  1059. 

[a]  Entitled  in  Wrong  Court. — That 
the  clerk  inadvertently  wrote  the  affi- 
davit on  a  printed  form  bearing  the 
^vords  "In  the  Corporation  Court  of 
the  City  of  Roanoke"  at  the  top  but 
no  where  else  in  the  paper,  does  not 
invalidate  the  attachment,  where  the 
clerk  certified  that  the  affidavit  was 
filed  in  the  court  of  law  and  chancery. 
Bernard  v.  McClanahan,  115  Va.  453, 
7i'  S.  E.  1059. 

23.  Adair  v.  Stone,  81  Ala.  113,  1 
So.  768. 

24.  Bishop  V.  McQuerry,  13  Bush 
(Ky.)  417;  Ebsom  v.  Boyd  (Miss.),  23 
So.  586. 


25.  De  Bardeleben  v.  Crosby,  53  Ala. 
363;  Greeley  v.  Greelej',  12  Okla.  659, 
73  Pac.  295. 

fa]  Including  other  items  in  the 
affidavit  than  those  for  which  a  lien  is 
given,  not  ground  for  discharging  the 
attachment.  Giddens  v.  Boiling,  93  Ala. 
92,  9  So.  427;  Evans  v.  English,  61 
Ala.   416. 

As  to  amendment  of  alfidavit,  see 
supra,  V,  B,   7,   d. 

26.  De  Bardeleben  v.  Crosby,  53 
Ala.  363;  Edwards  v.  Cooper,  28  Ark. 
466. 

27.  Ala.— De  Bardeleben  v.  Crosby, 
53  Ala.  363.  Miss. — Ebsom  v.  Boyd, 
23  So.  586.  Okla.— Greeley  v.  Greeley, 
12  Okla.  659,  73  Pac.  295. 

28.  Wright  v.  Craig,  92  Miss.  218. 
45  So.  835. 

[a]  Notice  of  seizure  not  given  to 
the  tenant  or  his  representative.  Wright 
V.  Craig,  92  Miss.  218,  45  So.  835. 

[b]  Levy  made  in  violation  of  stat- 
ute will  constitute  good  ground  for  va- 
cating the  attachment.  Plunkett  v. 
Dendy  (Ala.),  72  So.  525;  Baker  v.  Al- 
len, 161  Ala.  288,  49  So.  847. 

[c]  The  subtenant  may  have  a 
wrongful  levy  upon  his  crop  vacated. 
Plunkett  V.  Dendy  (Ala.),  72  So.  525; 
Baker  r.  Allen,  161  Ala.  288,  49  So. 
847;  Lehman  Bros.  v.  Howze,  73  Ala. 
302. 

fd]  Failure  to  exhaust  tenant's 
crops  before  making  a  levy  on  the 
cops  of  the  under  tenant  is  sufficient 
ground.  Lehman  Bros.  v.  Howze,  73 
Ala.  302. 

[e]  The  execution  of  a  claim  bond 
estops  party  from  denying  the  validity 
of  the  levy.  Sloan  v.  Hudson,  119  Ala, 
27,  24  So.  458. 

29.  Kurtz  V.  Dunn,  36  Ark.  648. 
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The  method  of  raising  the  objection  is  by  motion  to  vacate  or  quash" 
by  rule  on  plaintiff  to  show  cause,^^  addressed  to  the  sound  dis- 
cretion  of  the   court,''^  and   within   the   time   provided   by  statute." 

9.  Release  of  Property  Upon  Security.  —  The  debtor  may  have  the 
property  released  to  him  by  furnishing  the  bond  or  undertaking  pro- 
vided for  by  statute,^*  or  if  none  is  so  provided  for  by  furnishing  a 
common-law  bond."* 

10.  Third  Party  Claims.  —  The  statutes  permit  a  third  party  who 
claims  the  property  attached  or  an  interest  therein  to  interpose^^  such 


30.  Ala. — Lehman  Bros.  v.  Howze, 
73  Ala.  302;  De  Bardeleben  v.  Crosby, 
53  Ala.  363.  Miss. — Ebsom  v.  Boyd, 
23  So.  586.  Okla.— Greeley  v.  Greeley, 
12  Okla.  659,  73  Pac.  295. 

31.  Adair  v.  Stone,  81  Ala.  113,  3 
So.  768. 

fa]  When  Necessary. — When  an  at- 
tachment is  improperly  sued  out  upon 
a  oause  of  action  not  within  the  class 
of  cases  in  which  such  process  is  au- 
thorized by  statute,  the  irregularity 
can  be  reached  only  by  a  rule  on  plain- 
tiff to  show  cause  why  the  writ  should 
not  be  dissolved.  Neither  a  plea  in 
abatement,  motion  to  quash,  nor  mo- 
tion to  strike  out  will  reach  the  de- 
fect. Adair  v.  Stone,  81  Ala.  113,  1  So. 
768. 

32.  De  Bardeleben  v.  Crosbv,  53 
Ala.  363. 

33.  Plunkett  r.  Dendy,  72  So.  525: 
Lehman  Eros.  v.  Howze,  73  Ala.  302; 
De  Bardeleben   v.  Crosby,  53  Ala.  363. 

[a]  At  first  term  of  court  after  the 
lew.  Lehman  Bros.  v.  Howze,  73  Ala. 
302. 

[b]  If  the  tenant  pleads  after  mak- 
ing motion  to  quash,  the  writ  will  not 
be  quashed  on  return  of  the  case  be- 
low after  appeal.  Wright  v.  Craig,  92 
Miss.  218,  45  So.  835. 

34.  Ark. — Varner  v.  Eice,  39  Ark. 
S44.  Del. — Weber  v.  Vernon,  2  Penne. 
359,  45  Atl.  537;  Wright  v.  Hobson,  4 
Har.  382.  La.— Benham  v.  Collins,  23 
La.  Ann.  222.  Miss. — Robinson  v. 
White,  7  Snied.  &  M.  39;  Tooley  v. 
Culbertson,  5  How.  267.  Okla. — Lee  v. 
Fulsom,  44   Okla.   589,   145   Pac.   808. 

fa]  The  signature  of  the  principal 
must  appear  upon  the  bond.  Benham 
c.  Collins,  23  La.  Ann.  222. 

[b]  Person  to  whom  rent  is  due 
need  not  appear  in  the  bndv.  Robinson 
V.  White,  7  Smed.  &  M    (Miss.)  39. 

[c]'  Payable  to  Sheriff. — Such  re- 
plevy bond    may   be  made  payable   to  ' 
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the    sheriff.      Tooley    v.    Culbertson,   S 
How.   (Miss.)    267. 

[d]  The  effect  of  the  bond  is  to  dis- 
charge the  attachment  without  refer- 
ence to  the  question  whether  the  at- 
tachment was  in  the  first  instance 
rightfully  or  wrongfullv  sued  out.  Lee 
V.  Fulsom,  44  Okla.  589,  145  Pac.  808. 

35.  Painter  v.  Gibson,  88  Iowa  120, 
55   N.   W.   84. 

[a]  Defendant's  personal  bond  to 
return  the  property  or  pay  its  esti- 
mated value  will  suffice.  Painter  v. 
Gibson,  88  Iowa   120,  55  N.  W.  84. 

fb]  A  general  attachment  bond  not 
sufficient  where  the  statute  does  not 
make  provision  for  a  bond.  Painter 
V.   Gibson,  88  Iowa  120,  55  N.  W.  84. 

36.  Ala.— Samuel  Gans  Co.  v.  Ty- 
son, 170  Ala.  51.3,  54  So.  237;  Parker- 
Blake  Co.  V.  Ladd,  14  Ala.  App.  407, 
70  So.  188.  la.— Majestic  Co.  v.  Ira 
D.  Davis  Co.,  170  Iowa  5,  151  N.  W. 
1069.  La. — King  v.  Harper,  33  La. 
Ann.  496;  Bailey  r.  Quick,  28  La.  Ann. 
432.  Utah.— Houston  Real  Estate  Inv. 
Co..  v.  Hechler,  44  Utah  64,  138  Pac 
1159. 

Third  party  claims  generally,  see  3 
Standard  Proc.  648;  16  Standard  Ppoc. 
124. 

[a]  The  regularity  of  the  attach- 
ment cannot  be  assailed  by  interven- 
ing third  parties.  Houston  Real  Es- 
tate Inv.  Co.  V.  Hechler,  44  Utah  64, 
138   Pac.   1159. 

[b]  Labor  Claims. — Persons  claim- 
ing a  lien  on  the  property  attached, 
for  labor  performed  for  the  defendant, 
may  intervene  by  petition.  Majestic 
Co.  f.  Ira  D.  Davis  Co.,  170  Iowa  5, 
151  N.  W.  1069. 

[c]  An  independent  action  may  be 
brought  by  the  third  party  claimant, 
and  this  would  suspend  the  attachment 
proceedings  unless  the  plaintiff  in  the 
attachment  protects  the  property  rights 
of  the  intervener  by  giving  bond.    See 
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claim,  and,  if  he  so  desires,  to  replevy  the  property."  Such  inter- 
vention merely  suspends  the  proceedings  till  the  issue  thus  raised  is 
disposed  of.^^ 

11.  The  Action.''*'  —  a.  In  General.  —  The  statutes  usually  con- 
template a  trial  of  the  issues  raised  by  the  attachment,  but  in  some 
states  the  proceeding  only  develops  into  a  suit  when  the  operation 
of  the  attachment  is  arrested  by  the  tenant  or  by  a  third  party  claim- 
ing the  property.*'' 

b.  Parties.  —  Under  the  procedure  in  some  states  the  tenant  or 
the  third  party  claimant  is  the  plaintiff,*^  while  the  landlord  is  the 
defendant.*^ 

c.  Pleading.*^  —  The  complaint  need  not  be  filed  until  the  demand 
is  due.**  Am  affidavit  containing  a  statement  of  the  cause  of  action 
may  serve  as  a  complaint.*^  The  pleading  should  set  forth  the  nature*^ 


Houston  Real  Estate  Inv.  Co.  v.  Hech- 
ler,  44  Utah  64,  138  Pac.  1159. 

37.  "Watkins  v.  Duvall,  69  Miss.  364, 
13  So.  727;  Kendriek  v.  Watkins,  54 
Miss.   495. 

[a]  The  ordinary  replevin  action  is 
not  proper  in  such  cases.  The  only 
remedy  to  recover  the  property  is  the 
replevin  action  provided  by  the  code. 
Kendriek  v.  Watkins,  54  Miss.  495. 

[b]  Indemnity  Bond  to  Officer. 
The  sheriff  has  a  right  to  release  the 
property  to  persons  claiming  to  own 
the  same  and  who  serve  notice  of  such 
ownership  upon  him,  unless  the  attach- 
ing creditor  furnishes  a  bond.  See 
Majestic  Co.  v.  Ira  D.  Davis  Co.,  170 
Iowa  5,  151  N.  W.  1069. 

38.  Jackson  v.  Bain,  74  Ala.  328. 

[a]  "No  judgment  can  be  rendered 
against  the  defendant  in  attachment, 
when  a  claim  has  been  interposed  to 
try  the  right  of  property,  until  that 
question  is  settled;  unless  other  prop- 
erty or  effects  of  the  defendant  be 
attached  or  garnished,  about  which  no 
contest  has  arisen."  Richards  v.  Bestor, 
90  Ala.  352,  8  So.  30. 

[b]  But  the  interposition  of  a  claim 
to  part  of  the  property  levied  on  does 
not  require  a  suspension  of  the  trial. 
Richards  v.  Bestor,  90  Ala.  352,  8  So. 
30. 

[c]  The  issue  is  formed  by  an  aver- 
ment by  the  plaintiff,  that  the  prop- 
erty seized  is  the  property  of  the  de- 
fendant in  execution  or  attachment  and 
subject  thereto  and  a  denial  thereof 
by  the  plaintiff.  Jackson  v.  Bain,  74 
Ala.  328. 

[d]  A  statutory  claim  suit  Is  not 
an  independent    suit    which    may    be 


inaugurated  to  determine  the  disputed 
title  to  property,  but  is  consequential 
and  dependent  upon  the  levy  of  valid 
process  against  a  third  person.  Jack- 
son V.  Bain,  74  Ala.  328. 

39.  Actions  for  rent  and  advances, 
see  supra,  V,  A. 

40.  Quinby  v.  Duncan,  4  Har.  (Del.) 
383;  Smith  v.  Jones,  65  Miss.  276,  3 
So.  740;  Towns  v.  Boarman,  23  Miss. 
186. 

[a]  The  court  will  order  a  sale  of 
the  attached  goods  to  pay  the  rent  de- 
manded unless  the  defendant  gives 
bond  or  demands  an  issue.  Quinby  v. 
Duncan,   4   Har.    (Del.)    382. 

41.  Smith  V.  Jones,  65  Miss.  276,  3 
So.  740;  Towns  v.  Boarman,  23  Miss. 
186. 

42.  Smith  v.  Jones,  65  Miss.  276,  3 
So.  740;  Towns  v.  Boarman,  23  Miss. 
186. 

43.  See  generally  3  Standard  Proc. 
700. 

44.  Ex  parte  Seals  Piano  &  Organ 
Co.,  188  Ala.  443,  66  So.  146. 

[a]  Where  the  rent  or  advances  are 
not  due  when  the  attachment  issues, 
the  complaint  need  not  be  filed  until 
the  maturity  of  the  debt.  Jones  v. 
Holland,  47  Ala.  732. 

45.  Kurtz  V.  Dtinn,  36  Ark.  648; 
Tignor  v.   Bradley,    32   Ark.   781. 

46.  Giddens  v.  Boiling,  93  Ala.  92, 
9  So.  427. 

[a]  Variance  between  affidavit  and 
complaint,  ground  for  abatement.  Hor- 
ton   V.   Miller,   84   Ala.   537,   4   So.   370. 

[b]  A  waiver  of  objections  to  the 
character  of  the  items  of  plaintiff's  de- 
mand results  where  the  defendant 
pleads  to  the  merits.  Giddens  v. 
Boiling,  93  Ala.  92,  9  So.  427. 
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of  plaintiff's  demand,  but  it  is  not  necessary  to  state  the  grounds  for 
attachment.*'' 

d.  Trial.  —  The  trial  proceeds  as  in  attachment  generally.*"  Where 
the  debt  is  not  due  the  cause  cannot  proceed  to  trial  until  such  debt 
is  due  and  payable.*® 

Province  of  Court  and  Jury.  —  Under  conflicting  evidence,  the  exist- 
ence of  sufficient  grounds  for  attachment  is  for  the  jury,"*"  or  the  court 
sitting  as  a  jury.^^ 

e.  Judgment.  —  A  judgment  should  not  be  rendered  until  the  de- 
mand is  due,^2  and  should  be  against  the  property,'^  or  the  proceeds 
thereof,^*  except  that  a  personal  judgment  against  the  defendant  may 
be  rendered  for  any  balance  of  costs  not  paid  by  the  property 
seized.^^ 

Formal  errors    in  the  judgment  will  not  vitiate  it.°® 

f .  Costs.  —  Where  the  attachment  is  sustained,  the  costs  are  tax- 


47.  Brown  v.  Cairns,  63  Kan.  584,  66 
Pac.  639. 

48.  Ala. — Samuel  Gans  Co.  v.  Tyson, 
170  Ala.  513,  54  So.  237;  Hudson  v. 
Wright,  164  Ala.  298,  51  So.  389,  137 
Am.  St.  Kep.  55.  la. — Smeaton  v.  Cole, 
120  Iowa  368,  94  N.  W.  909.  Ky. 
Kassel  v.  Snead,  21  Ky.  L.  Rep.  777, 
52  S.  W.  1058. 

See  3  Standard  Proc.  720. 

49.  Ex  parte  Seals  Piano  &  Organ 
Co.,   188   Ala.  443,  66  So.  146. 

[a]  A  continuance  may  be  granted 
till  the  portion  of  the  debt  not  due 
matures.  Ex  parte  Seals  Piano  &  Or- 
gan Co.,  188  Ala.  443,  66  So.  146. 

50.  Haseltine  v.  Ausherman,  87  Mo 
410;  Gilliam  v.  Ball,  49  Mo.  249.  See 
generally  the  title  "Province  of  Judge 
and  Jury." 

[a]  Whether  tenant  has  removed  or 
disposed  of  the  crop  or  any  portion  of 
it  so  as  to  endanger  or  hinder  the 
landlord's  collection  of  rent,  for  jury. 
Haseltine  v.  Ausherman,  87  Mo.  410. 

51.  Kassel  v.  Snead,  21  Ky.  L.  Rep. 
777,  52  S.  W.  1058. 

[a]  The  Kentucky  code  provides 
that  where  the  grounds  of  attachment 
are  controverted  the  trial  of  the  at- 
tachment is  for  the  court.  See  Kassel 
f.  Snead,  21  Ky.  L.  Rep.  777,  52  S.  W. 
1058. 

[b]  Findings. — The  court  need  not 
separate  its  findings  of  law  and  fact 
where  the  grounds  of  attachment  are 
controverted.  Kassel  v.  Snead,  21  Ky. 
L.  Rep.  777,  52  S.  W.   1058. 

52.  Ex  parte  Seals  Piano  &  Organ 
Co.,  188  Ala.  443,  66  So.  146;  Jones  v. 
Holland,   47    Ala.   732. 

[a]    Wliile  a  debt  not  due  may  be 
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enforced  by  attachment  (see  supra,  V, 
B,  2),  no  judgment  can  be  taken  until 
the  maturity  thereof.  Jones  v.  Hol- 
land, 47  Ala.  732. 

53.  Ark. — Kurtz  v.  Dunn,  36  Ark. 
648.  la.— Grifath  v.  Milwaukee  Har- 
vester Co.,  92  Iowa  634,  61  N.  W.  243, 
54  Am.  St.  Rep.  573.  Miss. — Burrow 
V.  Sanders,  57  Miss.  211;  Hartsell  v. 
Myers,  57  Miss.  135.  Va. — Bernard  v. 
McClanahan,  115  Va.  453,  79  S.  E. 
1059. 

[a]  A  judgment  in  a  certain  sum 
against  defendant  is  not  open  to  the 
objection  of  being  a  personal  one,  when 
it  contains  a  provision  ordering  the 
sale  of  the  attached  property  to  satisfy 
it.  Bernard  v.  McClanahan,  115  Va. 
453,  79  S.  E.  1059;  Griffith  v.  Mil- 
waukee Harvester  Co.,  92  Iowa  634,  61 
N.  W.   243,  54  Am.  St.  Rep.  573. 

54.  Harmon  v.  Payton,  68  Kan.  67, 
74  Pac.  618. 

[a]  If  a  sale  by  order  of  the  court 
of  the  attached  crop  has  been  had,  it 
is  is  the  duty  of  the  court  to  ascer- 
tain the  value  of  the  landlord's  share 
at  the  time  it  should  under  the  con- 
tract or  custom  of  the  county  have 
been  delivered  to  him  and  direct  its 
payment  out  of  the  proceeds  of  sale 
of  the  attached  crop.  Harmon  v.  Pay- 
ton,  68   Kan.   67,  74  Pac.  618. 

55.  Burrow  v.  Sanders,  57  Miss.  211. 

56.  Powell  V.  Hadden's  Exrs.,  21 
Ala.   745. 

[a]  A  mere  clerical  error  in  declar- 
ing the  property  levied  on  to  be  sub- 
ject to  the  piaintiflf's  execution  in- 
stead of  subject  to  piaintiflf's  attach- 
ment will  be  considered  as  amended, 
Powell  V.  Hadden's  Exrs.,  21  Ala.  745. 
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able  against  the  defendant,^^  otherwise  the  landlord  may  be  compelled 
to  pay  them,°^ 

12.  Wrongful  Attachment.  —  The  tenant  may  maintain  a  suit  for 
damages  against  the  creditor  for  a  wrongful  attachment.*^  If  the 
attachment  bond  is  payable  to  several  persons  jointly  the  suit  is  main- 
tainable only  by  the  obligees  jointly.^" 

C.  Distress.  —  1.  Origin  and  Nature  of  Proceeding.  —  Distress 
is  an  ancient  remedy  of  the  conmion  law  hy  which  the  landlord  seizes 
and  holds  the  tenant's  property  found  on  the  premises  as  security  for 
the  payment  of  overdue  rent  f'^  but  under  modern  statutes  the  property 
seized  is  sold  and  the  proceeds  applied  to  the  payment  of  the  rent.^^ 
It  is  generally  regarded  as  a  summary  proceeding,  not  an  action  at 
law;^^  but  in  some  states,  where  the  remedy  has  been  enlarged  by 
statute,  it  is  considered  an  action  in  the  proper  sense.^*  The  right 
to  invoke  the  remedy  is  based  upon  the  existence  of  the  relation  of 
landlord  and  tenant,**^  but  the  proceeding  is  not  universally  regarded 


57.  Turner  v.  Wilcox,  32  Okla.  56, 
121   Pac.  658,  40  L.  R.  A.   (N.  S.)   498. 

Personal  judgment  for  costs,  see 
supra,  V,  B,   11,  e. 

58.  Janney  v.  Wier,  5  Har.  (Del.) 
422;  Grubb  v.  Pyle,  3  Har.  (Del.)  493. 

59.  Ala. — Baxley  v.  Segrist,  85  Ala. 
183,  4  So.  865;  Masterson  v.  Phinizy, 
56  Ala.  336;  North  v.  Eslava,  12  Ala. 
240.  Del. — Weber  v.  Vernon,  2  Penne. 
359,  45  Atl.  537.  la.— Smeaton  v.  Cole, 
120  Iowa  368,  94  N.  W.  909;  Beach 
V.  Williams,  79  N.  W.  393. 

[a]  A  suit  for  double  damages  can 
be  brought  upon  the  attachment  bond 
where  there  has  been  a  sale  of  property 
under  attachment  for  "rent  pretended 
to  be  due  and  in  arrear  where  in  truth 
no  rent  or  other  thing  is  due  or  in 
arrear."  Kyzer  v.  Middleton,  61  Miss. 
360. 

60.  Masterson  v.  Phinizy,  56  Ala. 
336. 

[a]  Though  damages  accrued  to  one 
only,  all  the  obligees  must  proceed 
jointly.  Masterson  v.  Phinizy,  56  Ala. 
336. 

61.  U.  S, — Woglam  v.  Cowperthwaite, 
2  Dall.  68,  1  L.  ed.  292.  Fla.— Blanch- 
ard  V.  Raines'  Exrx.,  20  Fla.  467.  Md. 
Keller  v.  Weber,  27  Md.  660.  Tex. 
Toland  v.   Swearingen,  39  Tex.  447. 

62.  Ga.— Scott  v.  Russell,  72  Ga.  35. 
m. — Kellogg  Newspaper  Co.  f.  Peter- 
son, 162  111.  158,  44  N.  E.  411,  53 
Am.  St.  Rep.  300;  Hill  v.  Coats,  109 
111.  App.  266.  Ind.— Clark  v.  Fraley,  3 
Blackf.  264.  Ky.— Rector  v.  Gale,  1 
Hard.  78.  Miss. — Briscoe  v.  McElween, 
43   Miss.   556.     N.  Y. — Coles    v.    Mar- 


quand,  2  Hill  447.  Pa.— Garrett  v. 
Longnecker,  2  Leg.  Rec.  174.  S.  O, 
Stewart  v.  Gregg,  42  S.  C.  392,  20  S.  E. 
193.  Tex.— Murry  v.  Blanchard,  2  Wills. 
Civ.  Cas.,  §479;  Jones  v.  Stone,  2  Wills, 
Civ.  Cas.,  §358. 

63.  U.  S.—In  re  West  Side  Paper 
Co.,  162  Fed.  110,  89  C.  C.  A.  110,  15 
Ann.  Cas.  384.  Fla.— Blanchard  v. 
Raines'  Exrx.,  20  Fla.  467.  Ky.— Rector 
V.  Gale,  1  Hard.  78.  Miss. — Briscoe  v. 
McElween,  43  Miss.  556. 

As  to  siunmary  proceedings  gener- 
ally, see  the  title  "Summary  Proceed- 
ings, ' ' 

64.  Flury  v.  Grimes,  52  Ga.  341; 
Stephens  v.  McNaughton,  8  Ga.  App. 
42,  68  S.  E.  459;  Bartlett  v.  Sullivan, 
87  111.  219. 

65.  U.  S.— Jji  re  Kuhn  Co.,  225  Fed. 
13,  140  C.  C.  A.  473;  In  re  West  Side 
Paper  Co.,  162  Fed.  110,  89  C.  C.  A. 
110,  15  Ann.  Cas.  384.  Ga.— Sims  v. 
Price,  123  Ga.  97,  50  S.  E.  961;  Cohen 
r.  Broughton,  54  Ga.  296;  Long  v. 
Clark,  16  Ga.  App.  355,  85  S.  E.  358. 
111.— Murr  V.  Glover,  34  111.  App.  373; 
Reed  v.  Bartlett,  9  111.  App.  267;  John- 
son V.  Prussing,  4  111.  App.  575.  Miss. 
Paxton  V.  Kennedy,  70  Miss.  865,  12 
So.  546.  N.  M.— Wolcott  v.  Ashen- 
felter,  5  N.  M.  442,  23  Pac.  780,  8 
L.  R.  A.  691.  Pa.— Grier  v.  McAlar- 
ney,  148  Pa.  587,  24  Atl.  119;  Helser 
V.  Pott,  3  Pa.  179;  Manuel  v.  Reath,  5 
Phila.  11.  S.  C.^ — McKenzie  v.  Roper, 
2  Strobh.  306;  Reid  v.  Stoney,  1  Strobh. 
182.  Va.— Church  v.  Goshen  Iron  Co., 
112  Va.  694,  72  S.  E.  685.  Eng.— Selby 
V.  Greaves,  L.  R.  3  C.  P.  594,  37  L.  J. 

Vol.  XVIII 


522 


LANDLORD  AND  TENANT 


with  favor,  and  thorcfore,  while  permitted  in  some  states,^®  in  otherg 
it  has  been  either  expressly  or  by  implication  abolished  by  statute,' 
or  never  recognized. ^^ 

2.  Time  of  Distress.  —  Generally,  in  the  absence  of  statute,  thj 
rent  must  be  in  arrears  before  the  remedy  of  distress  is  available.* 
When  rent  is  payable  in  advance,  distress  may  be  maintained  at  thi 
beginning  of  the  rent  period,^*^  and,  as  the  tenant  has  the  whole  ol 
the  first  day  in  which  to  make  payment,  the  proceeding  cannot  be 
started  until  the  following  day.^^ 


C.  P.  251,  19  L.  T.  N.  S.  186,  16  Wkly. 
Rep.  1127;  Hancock  v.  Austin,  14  C.  B. 
N.  S.  634,  108  E.  C.  L.  634,  143  Eng. 
Eeprint  593;  Dunk  f.  Hunter,  5  B.  & 
Aid.  322,  24  Rev.  Rep.  39Q,  7  E.  C.  L. 
181,  106  Eng.  Reprint  1209.  Can.— Low- 
ther  V.  Johnson,  34  Can.  L.  J.  N.  S. 
430. 

[a]  Trespasser. — (1)  Obviously,  if 
one  be  a  trespasser  on  the  land,  the 
landlord  cannot  have  distress  against 
him.  Cohen  v.  Broughton,  54  Ga.  296. 
(2)  And  if  the  landlord  treat  a  tenant 
as  a  trespasser,  by  bringing  ejectment 
against  him,  he  will  lose  his  right  of 
distress.  Bridges  v.  Smyth,  5  Bing. 
410,   130   Eng.   Reprint   1119. 

66.  Ga.— Scott  v.  Russell,  72  Ga.  35. 
m.— Pennv  v.  Little,  4  111.  301.  Md. 
Keller  v.  "Weber,  27  Md.  660.  Miss. 
Pate  V.  Shannon,  69  Miss.  372,  13  So. 
729.  N.  J.— Hoskins  v.  Paul,  9  N.  J. 
L,  110,  17  Am.  Dec.  455.  Pa.— Piatt 
V.  Johnson,  168  Pa.  47,  31  Atl.  935, 
47  Am.  St.  Rep.  877;  Bantleon  v. 
Smith,  2  Bin.  146,  4  Am.  Dec.  430. 
S.  C. — Charleston  v.  Price,  1  McCord 
L.  299;  Elford  v.  Clark,  2  Brev.  88. 
Tex. — Murry  v.  Blanchard,  2  Wills.  Civ. 
Cas.,  §479.  Va. — Jones  v.  Murdaugh,  2 
Leigh  447. 

[a]  In  South  Carolina  distress  wag 
abolished  in  1868,  but  was  revived  in 
1877.     Mobley  r.  Dent,  10  S.  C.  471. 

67.  See  the  statutes  and  the  follow- 
ing cases:  U.  S. — Fowler  v.  Rapley,  15 
Wall.  328,  21  L.  ed.  35;  Webb  v. 
Sharp,  13  Wall.  14,  20  L.  ed.  478,  re- 
lating to  Act  of  Congress  Feb.  22, 
1867,  for  the  District  of  Columbia. 
Mass.— Potter  v.  Hall,  3  Pick.  368,  15 
Am.  Dec.  226,  holding  distress  super- 
seded by  attachment.  Minn. — Dutcher 
f.  Culver,  24  Minn.  584.  Mo. — Crocker 
r.  Mann,  3  Mo.  472,  26  Am.  Dec.  684: 
Welch  r.  Ashby,  88  Mo.  App.  400. 
Mont.— Bohm  v".  Dunphy,  1  Mont.  333, 
holding     the     statute     had     provided 
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remedies  which  displaced  distress.  Wis. 
Laws,  1866,  ch.   74. 

68.  Ala. — Folmar  &  Sons  *;.  Cope- 
land,  57  Ala.  588.  Colo. — Herr  v.  John- 
son, 11  Colo.  393,  18  Pac.  342.  N.  C. 
Howland  r.  Forlaw,  108  N.  C.  567,  13 
S.  E.  173;  Deaver  v.  Rice,  20  N.  C. 
567,  34  Am.  Dec.  388;  Dalgleish  v. 
Grandv,  1  N.  C.  249.  Okla.— Smith  v. 
Wheeler,  4  Okla.  138,  44  Pac.  203. 

69.  Ga. — James  v.  Benjamin,  72  Ga. 
185.  lU.— First  Nat.  Bank  v.  Adam, 
138  111.  483,  28  N.  E.  955;  Harms  v. 
Solem,  79  111.  460.  Ky. — Myers  f.  May- 
field,  7  Bush  212.  Md.— Myers  v.  Smith, 
27  Md.  91.  N.  J.— Evans  v.  Herring, 
27  N.  J.  L.  243.  Pa.— Fretton  v.  Kareh- 
er,  77  Pa.  423.  S.  C— O'Farrell  v. 
Nance,  2  Hill  484;  Bailey  v.  Wright,  3 
McCord  484.  Tex. — Weir  v.  Brooks,  17 
Tex.  638.  Va. — Olinger  v.  McChesney, 
7  Leigh   (34  Va.)   660. 

[a]  Where  execution  was  levied  on 
the  goods  of  the  tenant,  the  landlord 
was  formerly  in  Pennsylvania  per- 
mitted to  invoke  the  remedy  of  dis- 
tress and  claim  his  rent  up  to  the  time 
of  the  levy,  provided  it  did  not  ex- 
ceed a  year's  rent,  although  such  rent 
was  not  due  under  the  terms  of  the 
lease.  Prentiss  v.  Kingsley,  10  Pa.  120; 
Liehtenthaler  v.  Thompson,  13  Serg.  c: 
R.   (Pa.)   157,  15  Am.  Dec.  581. 

70.  111.— Atkins  v.  Byrnes,  71  111. 
326.  N.  J.— Weiss  v.  Jahn,  37  N.  J. 
L.  93.  N.  Y.— Giles  v.  Constock,  4  N. 
Y.  270,  53  Am.  Dec.  374;  Russell  V. 
Doty,  4  Cow.  576;  Conway  v.  Stark- 
weather, 1  Denio  113.  Pa. — Colling, 
Rockafellow  &  Co.'s  Appeal,  35  Pa. 
83;  7n  re  Anderson's  Appeal,  3  Pa. 
218.  Va.— Williams  v.  Howard,  3 
Munf.  (17  Va.)  277.  Eng.— Buckley  V. 
Taylor,  2  Term  Rep.  600,  100  Eng.  Re- 
print 323;  Harrison  v.  Barrv,  7  Price 
690;   Lee  r.  Smith,  9  Exch.  661. 

71.  U.  S. — Johnson  r.  Owens,  2 
Cranch  C.  C.  160,  13  Fed.  Cas.  No. 
7,402.     ^.— Fry  v.  Breckinridge,  7  B. 


LANDLORD  AND  TENANT 


523 


But  by  statute  distress  may  be  had  for  rent  which  is  not  due,  against 
a  tenant  who  has  removed  his  goods  from  the  leased  premises,"  or  is 
about  to  do  so." 

After  the  tenancy  has  expired  the  remedy  of  distress  cannot  be  in- 
voked at  common  law/*  but  may  be  under  the  statutes/^  though  in 


Mon.  31;  Gano  v.  Hart,  Hard.  297, 
304.  N.  J.— Weiss  v.  Jahn,  37  N.  J.  L. 
S3.  Eng.— Dibble  v.  Bowater,  2  El. 
&  Bl.  564,  118   Eng.  Reprint  879. 

72.  See  the  statutes  and  the  follow- 
ing: III.— Kurd's  Rev.  St.,  1905,  ch.  80, 
§§33,  34.  Miss.— Code,  1906,  §2849. 
S.  C— Hamilton  r.  Blanton,  92  S.  E. 
275;  In  re  Knobeloch,  26  S.  C.  331,  2 
B.  E.  612. 

[a]  The  lessee's  intent  not  to  de- 
fraud the  landlord  by  such  removal  is 
immaterial.  Morgan  v.  Tims,  44  Tex. 
Civ.  App.  308,  97  S.  W.  832. 

[b]  A  mortgage  on  the  crops,  pro- 
vided they  are  not  removed,  will  not 
entitle  the  landlord  to  distrain  under 
the  statute.  Hill  v.  Coats,  109  111. 
App.  266. 

[c]  When  a  portion  of  the  crop  is 
fed  to  stock  (1)  not  used  for  matur- 
ing or  harvesting  it,  the  landlord  may 
distrain  on  the  erop  under  a  statute 
which  provides  for  distress  in  case  a 
portion  is  removed.  Hopkins  v.  Wood, 
79  HI.  App.  484.  (2)  But  the  remedy 
is  not  available  under  such  a  statute 
when  a  reasonable  portion  of  the  crop 
is  fed  to  the  stock  used  in  producing 
it.  Riggs  V.  Gray,  31  Tex.  Civ.  App. 
268,   72   S.   W.   101. 

[d]  The  selUng  of  merchandise  by 
a  merchant  tenant  at  reduced  prices, 
with  no  intention  of  replacing  it,  is 
not  a  "removal"  within  the  contem- 
plation of  the  statute.  Estill  r.  Savan- 
nah B.  &  I.  Co.,  138  Ga.  607,  75  S.  E. 
659. 

[e]  Removal  of  property  of  a  third 
party  from  the  premises,  which  is  sub- 
ject to  distress,  is  not  within  the  cove- 
nant of  a  lease  providing  that  the  rent 
for  the  full  term  shall  become  due  im- 
mediately if  the  tenant  attempts  to  or 
does  in  fact  remove  his  goods  from  the 
leased  premises.  Shoop  v.  Fee,  57  Pa. 
Super.  585. 

ff J  A  fraudulent  or  clandestine  re- 
moval (1)  is  not,  as  a  general  rule,  re- 
quired in  this  country  in  order  to 
bring  the  case  within  the  statute.  Miss. 
Stamps  r.  Oilman  &  Co.,  43  Miss.  456. 
K'.  J.— Weiss  r.  Jahn,  37  N".  J.  L,  93. 
Va.— Wades  v.  Figgatt,  75  Va.  575.  See 


also  the  statutes.  (2)  But  some  juris- 
dictions follow  the  English  rule  which 
does  require  a  fraudulent  or  clandestine 
removal.  Owens  v.  Shovlin,  116  Pa. 
371,  9  Atl.  484;  In  re  Grant's  Appeal, 
44  Pa.  477. 

[g]  Removal  in  the  daytime,  with- 
out the  landlord's  knowledge,  is  not 
prima  facie  fraudulent  or  clandestine. 
In  re  Grant's  Appeal,  44  Pa.  477;  Mc- 
Crossan  v.  Reilly,  33  Pa.  Super.  628. 

[h]  Removal  by  a  bona  fide  cred- 
itor, with  the  consent  of  the  tenant, 
to  secure  his  debt,  is  not  fraudulent. 
Bach  !-.  Meats,  5  Maule  '  &  Sel.  200, 
105  Eng.  Reprint  1024. 

[i]  Removal  at  night  is  prima  facie 
fraudulent.  Grace  v.  Shivelv,  12  Serg. 
&  R.  (Pa.)  217. 

[j]  Bona  Fide  Purchaser.  —  Where 
the  tenant's  property  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for 
value,  the  statutes  generally  provide 
that  they  are  not  subject  to  distraint. 
See  the  statutes. 

73.  See  the  statutes  and  the  follow- 
ing: Daniel  v.  Harris,  84  Ga.  479,  10 
S.  E.  1013;  Rosenstein  v.  Forester,  57 
Ga.  94;  Little  v.  Lary,  12  Ga.  App. 
754,  78  S.  E.  470;  Tucker  v.  Hasson, 
32  Tex.  536;  Holt  v.  Miller  (Tex.  Civ. 
App.),  32  S.  W.  823. 

[a]  While  removing  crops,  distress 
may  be  had  against  a  tenant  under  a 
statute  which  provides  for  this  remedy 
when  the  tenant  "is  about  to  do  so." 
Riggs  V.  Gray,  31  Tex.  Civ.  App.  268, 
72  S.  W.  101. 

74.  Ga.— Hale  v.  Burton,  1  Dud.  105. 
111. — Werner  v.  Ropiequet,  44  HI.  522. 
N.  Y. — Bukup  V.  Valentine,  19  Wend. 
554;  Williams  v.  Terboss,  2  Wend.  148. 
Pa.— Gandy  v.  Dickson,  3  Pa.  Dist.  411. 
Eng.— Williams  r.  Stiven,  9  Q.  B.  14, 
58  E.  C.  L.  12,  115  Eng.  Reprint  1181. 
Can.— Griffith  v.  Brown,  21  U.  C.  C.  P. 
12. 

75.  U.  S.—In  re  Kuhn  Co.,  225  Fed. 
13,  140  C.  C.  A.  473.  Fla.— Owens  r. 
Wilson,  58  Fla.  335,  50  So.  674,  138 
Am.  St.  Rep.  117,  19  Ann.  Cas.  267. 
Ga.— Tyner  v.  Slappey,  74  Ga.  364.  lU. 
Werner  r.  Ropiequet,  44  111.  522;  Uhl 
f.   Dighton,   25   111.   154.     Ky. — Lougee 
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some  jurisdictions  the  statute  does  not  apply  if  the  goods  have  been 
removed  after  the  expiration  of  the  lease.''^ 

A  second  distress  cannot  be  levied  for  the  same  rent  after  the  land- 
lord has  voluntarily  abandoned  a  first  out  of  which  it  was  possible  to 
make  the  rent.'^'^ 

3.  Place  of  Distraining.  —  Distress  at  common  law  must  be  made 
upon  the  tenant's  property  while  it  remains  on  the  leased  premises/^ 
but  this  rule  has  been  modified  by  statute.'® 

4.  Who  Entitled  To  Distrain.  —  Rent  to  accrue,  as  a  general  rule, 
follows  the  reversion,^*^  and  therefore  anyone  who  owns  the  reversion 
and  stands  in  the  relation  of  landlord  to  the  tenant  may  distrain  for 
rent  which  is  due.®^     At  common  law  one  who  held  the  rent  without 


f.  Colton,  2  B.  Mon.  115.  Md.— Dor- 
sev  V.  Hays,  7  Har.  &  J.  370.  Miss. 
Patty  r.  Bogle,  59  Miss.  491.  Pa. 
Gandy  r.  Dickson,  3  Pa.  Dist.  411.  S.  C. 
Talvande  v.  Cripps,  3  McCord  147.  Tex. 
Meyer,  Weis  &  Co.  v.  Oliver,  61  Tex. 
584".  Eng. — Turner  v.  Barnes,  2  B.  & 
S.  435,  121  Eng.  Eeprint  1135.  Can. 
Klinck  v.  Ontario  Ind.  &  Loan  Co.,  16 
Ont.   562. 

76.  Gray  v.  Stait,  11  Q.  B.  D.  668, 

52  L.  J.  Q.  B.  412,  49  L.  T.  N.  S. 
288,  31  W.  K.  662. 

77.  Md.— Everett  v.  Neff,  28  Md. 
176.  Pa.— Pfeiffer  v.  Schubmehl,  7  Del. 
Co.  575.  Eng. — Thwaites  v.  Wilding,  12 
Q.  B.  Div.  4,  48  J.  P.  100. 

78.  111. — Kellogg  Newspaper  Co.  v. 
Peterson,    162    111.    158,    44   N.    E.   411, 

53  Am.  St.  Eep.  300;  Hadden  v. 
Knickerbocker,  70  111.  677,  22  Am.  Eep. 
80.  Md.— White  v.  Hoeninghaus,  74 
Md.  127,  21  Atl.  700.  Mo. — Crocker  f. 
Mann,  3  Mo.  472,  26  Am.  Dec.  684. 
N.  J.— Weiss  V.  Jahn,  37  N.  J.  L.  93. 
N.  Y.— Einchey  v.  Stryker,  28  N.  Y. 
45,  31  N.  Y.  140,  26  How.  Pr.  75,  84 
Am.  Dec.  324;  Martin  r.  Black,  9  Paige 
641,  38  Am.  Dec.  574;  Pemberton  v. 
Van  Eensselaer,  1  Wend.  307.  Pa. 
Clifford  r.  Beems,  3  Watts  246.  Va. 
Mosbv  r.  Leeds,  3  Call  (7  Va.)  439. 
Eng.— Capel  r.  Buszard,  5  Bing.  150, 
130  Eng.  Eeprint  1237. 

[a]  All  exception  to  this  rule  exists 
at  common  law  when  cattle  are  driven 
off  the  premises  to  avoid  distraint. 
Co.  Litt.   161a. 

[b]  Things  on  the  highway  in  front 
of  the  demised  premises  are  not  sub- 
ject to  distraint.  Eobelen  v.  National 
Bank,  1  Marv.  (Del.)  346,  41  Atl.  80; 
Pickering  v.  Breen,  22  Pa.  Super.  4. 
Contra,  Hodges  v.  Lawrance,  18  J.  P. 
(Eng.)    347. 
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[e]  Things  on  a  right  of  way  gen- 
erally are  not  subject  to  distress.  Wol- 
cott  V.  Ashenfelter,  5  N.  M.  442,  23 
Pac.  780,  8  L.  E.  A.  691;  Winslow  v. 
Henry,  5  Hill  (N.  Y.)  481. 

79.  See  the  statutes  and  also  the 
cases  cited,  supra,  V,  C,  2,  n.  72  and  73. 

80.  Diepenbrock  v.  Luiz,  159  Cal. 
716,  115  Pac.  743,  Ann.  Cas.  1912C, 
1084,  L.  E.  A.  1915C,  234;  Barber  v. 
Watch  Hill  Fire  Dist.,  36  E.  I.  236, 
89  Atl.  1056,  L.  E.  A.   1915C,  245. 

81.  U.  S.—In  re  Bayley,  177  Fed. 
522.  Ga.— Sims  v.  Price,  123  Ga.  97, 
50  S.  E.  961;  Hale  v.  Burton,  1  Dud. 
105;  Newton  v.  Daniel  Co.,  14  Ga. 
App.  152,  80  S.  E.  509.  lU.— Marr  v. 
Eay,  151  111.  340,  37  N.  E.  1029,  26 
L.  E.  A.  799;  Murr  v.  Glover,  34  111. 
App.  373;  McGillick  v.  McAllister,  10 
111.  App.  40.  Miss.— Patty  r.  Bogle,  59 
Miss.  491.  Pa. — Grier  v.  McAlarney, 
148  Pa.  587,  24  Atl.  119;  Seyfert  v. 
Bean,  83  Pa.  450;  Helser  v.  Pott,  3 
Pa.  179.  S.  C. — McKenzie  v.  Eoper,  2 
Strobh.  306. 

[a]  Rent  Due  Prior  to  Transfer. 
One  who  has  parted  with  the  reversion 
cannot  distrain  for  rent  which  became 
due  prior  to  the  transfer  of  the  re- 
version. Brown  v.  Metropolitan  Life 
Ins.  Soc,  1  El.  &  El.  832,  120  Eng. 
Eeprint  1123;  Stavelv  r.  Allcock,  16 
Q.  B.  636,  117  Eng.  Eeprint  1024,  hold- 
ing that  where  one  of  two  joint  lessors 
transferred  his  interest  in  the  re- 
version, the  lessors  could  not  distrain 
for  rent  due  prior  to  the  transfer.  See 
also  Walbridge  r.  Pruden,  102  Pa.  1. 
Contra.  Meyer,  Weis  &  Co.  v.  Oliver,  61 
Tex.   584. 

fb]  An  execution  purchaser  may  dis- 
train. Baker  r.  Burton,  3  Houst.  (Del.) 
10.  But  see  Stewart  v.  Gregg,  42  S.  C. 
392,  20  S.  E.  193. 
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[e]  A  guardian  may  exercise  the 
right  of  distress  for  rent  due  his  ward. 
Weltner's  Appeal,  63  Pa.  302. 

[d]  A  corporation,  when  the  lessor, 
may  distrain  the  same  as  natural  per- 
sons. Wood  V.  Tate,  2  Bos.  &  Pul.  (N. 
K.)   247,  127  Eng.  Reprint  621. 

[e]  A  receiver  (1)  may  distrain  in 
the  name  of  the  party  entitled  to  the 
rent  (Hughes  v.  Hughes,  3  Bro.  C.  C. 
87,  1  Ves.  Jr.  161,  29  Eng.  Reprint 
422),  (2)  or  if  the  tenant  has  attorned 
to  him  may  do  so  in  his  own  name. 
Bennett  v.  Robins,  5  Car.  &  P.  379,  24 
E.  C.  L.  614;  Brandon  v.  Brandon,  5 
Madd.   473,  56   Eng.  Reprint   976. 

[f]  A  husband,  at  common  law,  is 
entitled  to  the  rents  of  his  wife's  lands 
during  coverture  and  may  distrain. 
Fullen  V.  Palmer,  3  Salk.  207,  91  Eng. 
Reprint  780. 

[g]  An  executor  or  administrator 
(1).  at  common  law,  could  not  distrain 
for  rent  which  accrued  during  the  life- 
time of  the  deceased,  but  this  rule  was 
changed  by  the  statute  of  32  Hen.  8. 
Hutsell  V.  Deposit  Bank,  102  Ky.  410, 
43  S.  W.  469,  39  L.  R.  A.  403.  (2) 
This,  or  a  similar  statute,  is  in  force 
in  many  of  our  states  (see  the  stat- 
utes) ;  bat  in  some  it  has  been  de- 
clared not  to  be  in  force.  Bagwell  v. 
Jamison,  1  Cheves  (S.  C.)  249.  (3) 
In  England  this  statute  has  been  de- 
clared not  to  apply  to  a  case  of  ground 
rent  (Jones  v.  Jones,  3  B.  &  Ad.  967, 
110  Eng.  Reprint  357;  Prescott  v. 
Boucher,  3  B.  &  Ad.  849,  110  Eng.  Re- 
print 312),  (4)  but  it  seems  that  a  con- 
trary view,  more  in  harmony  with  our 
statutes  generally,  prevails  in  this 
country.  Longwell  v.  Ridinger,  1  Gill 
(Md.)  57.  (5)  For  rent  falling  due 
after  the  landlord's  death  the  executor 
or  administrator  may  not  distrain,  the 
right  in  such  a  case  belonging  to  the 
heir  or  devisee  (111. — Sherman  v.  Dutch, 
16  111.  283.  N,  Y.— Wright  v.  Williams, 
5  Cow.  338.  Pa. — In  re  Lewis'  Appeal, 
66  Pa.  312.  Can.— Nicholl  v.  Cotter,  5 
U.  C.  Q.  B.  564),  (6)  unless  he  is 
given  the  power  to  manage  the  proper- 
ty, make  leases  and  receive  rents  (Reid 
V.  Stoney,  1  Strobh.  [S.  C]  182.  Contra, 
Nicholl  V.  Cotter,  5  U.  C.  Q.  B.  564), 
(7)  which  power  is  in  some  jurisdic- 
tions conferred  upon  him  by  statute. 
Carter  v.  Walters,  63  Ga.  164;  Dean 
f.  Donalson,  2  Ga.  App.  462,  58  S.  E. 
679. 


[h]  A  second  lessee  of  a  concurrent 
lease  stands  in  the  same  position  of 
one  to  whom  the  landlord  turns  over 
the  right  to  collect  the  rents  and  be- 
comes to  all  intents  and  X'urposes  the 
landlord  and  may  exercise  fhe  right  of 
distress  against  a  sublessee.  Keaton  v. 
Tift,  56  Ga.  446;  Hessel  v.  Johnson,  142 
Pa.  8,  21   Atl.  794,  11  L.  R.  A.  855. 

[i"!  Tenants  in  common  may  have 
distress  either  jointly  or  severally  ac- 
cording to  whether  their  right  to  the 
rent  is  joint  or  several.  Minn. — Dutch- 
er  V.  Culver,  24  Minn.  584.  Pa. — Do 
Coursey  v.  Guarantee  Trust  &  S.  D. 
Co.,  81  Pa.  217;  Jones  v.  Gundrim,  3 
Watts  &  S.  531.  Eng.— Whitley  v. 
Roberts,  McCl.  &  Y.  107;  Harrison  v. 
Barnby,  5  T.  R.  246,  2  Rev.  Rep.  584, 
101  Eng.  Reprint  138;  Brennan  v. 
Flood,  4  Ir.  C.  L.  332. 

[J]  A  joint  tenant  may  distrain  in 
his  own  name  for  the  whole  rent  due, 
but  must  justify  the  distress  in  his 
own  right  and  as  bailiff  for  the  others. 
Robinson  v.  Hoffman,  4  Bing.  562,  130 
Eng.  Reprint  885;  Leigh  v.  Shepherd, 
2  Brod.  &  B.  465,  129  Eng.  Reprint 
1046;  Pullen  v.  Palmer,  3  Salk.  207, 
91   Eng.   Reprint   780. 

[k]  A  mortgagor,  (1)  who  makes 
a  mortgage  by  which  the  legal  title 
vests  in  the  mortgagee,  cannot  distrain 
on  a  lease  made  prior  to  the  mortgage, 
the  right  of  distress  belonging  to  the 
mortgagee  (Senders  v.  Van  Sickle,  8 
N.  J.  L.  313;  Rogers  v.  Humphreys,  4 
Ad.  &  E.  299,  111  Eng.  Reprint  799; 
Moss  V.  Gallimore,  1  Doug.  279,  99 
Eng.  Reprint  182),  (2)  unless  he  per- 
mits the  mortgagor  to  continue  in  re- 
ceipt of  the  rent.  Snell  v.  Finch,  13 
C.  B.  (N.  S.)  651,  143  Eng.  Reprint 
258;  Trent  v.  Hunt,  9  Exch.  14;  Reece 
r.  Strousberg,  54  L.  T.  N.  S.  133.  (3) 
But  on  a  lease  made  after  the  mort- 
gage the  mortgagor  may  distrain.  N.  J. 
Souders  v.  Van  Sickle,  8  N.  J.  L.  313. 
N.  Y.— McKircher  i.  Hawley,  16  Johns. 
289.  Eng. — Alchorne  v.  Gomme,  2  Bing. 
54,  130  Eng.  Reprint  225.  Can.— Laing 
('.  Ontario  Loan  &  Sav.  Co.,  46  U.  C. 
Q,  B.  114.  (4)  On  such  a  lease  the 
mortgagee  may  not  distrain  unless  the 
tenant  has  attorned  to  him.  N.  J. 
Souders  v.  Van  Sickle,  8  N.  J.  L.  313. 
N.  Y.— McKircher  v.  Hawley,  16  Johns. 
289.  Eng.— Evans  r.  Elliot,  9  Ad.  & 
El.  342,  112  Eng.  Reprint  1242;  Rogers 
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the  reversion  could  not  distrain,^^  but  this  rule  has  generally  been 
changed  by  statute. ^^ 

5.  Who  May  Be  Distrained  Against.  —  At  common  law  one  can- 
not distrain  against  the  personal  representative  of  a  deceased  lessee 
for  rent  which  accrued  during  the  latter 's  life,**  a  rule  which  has 
been  changed  by  statute  in  some  jurisdictions  f^  but  when  the  pro- 
ceeding is  commenced  against  the  lessee  it  may  be  continued  at  his 
death  against  his  executor  or  administrator.^*'  The  remedy  may  be 
invoked  against  a  tenant  in  common  when  the  relation  of  landlord 
and  tenant  expressly  exists  between  the  parties,®'^  and  against  an 
assignee  of  the  lessee,**  but  not  against  a  third  party,*®  nor  an  under- 
tenant,®"  though  by  statute  in  some  states  one  may  distrain  against  j 
an  undertenant.*^ 

6.  Procedure  for  Distress.  —  a.     In  General.  —  In  some  jurisdic-j 
tions  a  proceeding  to  distrain  is  regarded  as  an  action  at  law.    Where 
this  view  prevails,  it  has  all  the  characteristics  of  any  other  civil  action' 
and  is  governed  by  the  same  general  rules  of  pleading  and  practice. 


V.  Humphreys,  4  Ad.  &  E.  299,  111 
Eng.   Reprint   799. 

82.  Litt.,  §226. 

83.  See  the  statutes  and  the  follow- 
ing: Del.— Rev.  Code,  1893,  p.  868,  §20. 
Fla.— Gen.  St.,  1906,  §2240.  Ga.— Beall 
V.  Patterson,  91  S.  E.  71.  Va.— Code, 
1904,  §2788.  W.  Va.— Code,  1906,  §3401. 
Eng.— 4  Geo.  2,  ch.  28,  §5. 

[a]  So  an  assignee  of  the  rent,  un- 
der the  statute,  may  distrain.  Ga. 
Lathrop  v.  Clewis,  63  Ga.  282;  Bolton 
V.  Duncan,  61   Ga.  103;  Scott  v.  Berry, 

46  Ga.  394.  111.— Keeley  Brew.  Co.  v. 
Mason,  102  111.  App.  381.  Miss.— Coker 
V.  Britt,  78  Miss.  583,  29  So.  833.  Tex. 
Manis  V.  Flood,  19  Tex.  Civ.  App.  591, 

47  S.  W.  1017.  Contra,  In  re  Kuhn 
Co.,  225  Fed.  13,  140  C.  C.  A.  473; 
Hutsell  V.  Deposit  Bank,  102  Ky.  410, 
43  S.  W.  469,  39  L.  R.  A.  403. 

[b]  Assignee  of  rent  note  may  dis- 
train under  the  code.  Beall  v.  Pat- 
terson  (Ga.),  91  S.  E.  71. 

84.  m.— Kern's  Estate  v.  Noble,  57 
111.  App.  27.  Miss.— Smith  v.  Bobb,  12 
Smed.  &  M.  322.  S.  C— Salvo  v. 
Schmidt,  2  Speers  512. 

85.  See  generally  the  statutes,  and 
Smith  V.  Bobb,  12  Smed.  &  M.  (Miss.) 
322. 

86.  Rauh  v.  Ritchie,  1  111.  App.  188. 

87.  Snelgar  v.  Henston,  1  Cro.  Jac. 
611,  79  Eng.  Reprint  522. 

88.  Acker  v.  Witherell,  4  Hill  (N. 
Y.)  112;  Jones  v.  Gundrim,  3  "Watts 
&  S.  (Pa.)  531;  Morris  v.  Parker,  1 
Ashm.  (Pa.)   187. 

89.  U.   S. — Adams   v.   La    Comb,    1 

Vol.  XVIII 


Dall.  440,  1  L.  ed.  214.  Del.— Robelen 
r.  National  Bank,  1  Marv.  346,  41  Atl. 
80,  2  Hardesty  83.  Md.— Neale  v.  Clau- 
tice,  7  Har.  &  J.  372.  N.  Y.— Frisbey 
V.  Thayer,  25  Wend.  396;  Slocum  f. 
Clark,  2  Hill  475.  Pa.— Sleeper  v.  Par- 
rish,  7  Phila.  247.  Eng. — Thornton  v. 
Adams,  5  Maule  &  Sel.  38,  105  Eng. 
Reprint  965;  Postman  v.  Harrell,  6  Car. 
&  P.  225,  25  E.  C.  L.  406. 

[a]  Goods  of  Third  Party. — At  com- 
mon law  the  rule,  now  very  largely 
but  not  entirely  abrogated  by  statute, 
prevailed  that  the  goods  of  a  stranger 
to  the  proceeding,  which  were  on  the 
leased  premises,  could  be  lawfully  tak- 
en on  a  distress  warrant  issued  against 
the  tenant.  Harrop  v.  Lutz,  53  Pa. 
Super.  195. 

90.  U.  S.— 7ra  re  Lynch,  210  Fed. 
558.  Del.— New  v.  Pyle,  2  Houst.  9. 
N.  Y.— Acker  v.  Witherell,  4  Hill  112; 
Coles  V.  Marquand,  2  Hill  447. 

91.  See  the  statutes  and  the  follow- 
ing: Ga. — Long  v.  Clark,  16  Ga.  App. 
355,  85  S.  E.  358;  Nash  v.  Orr,  9  Ga. 
App.  33,  70  S.  E.  194.  Va.— Code,  1904, 
§2791.     W.  Va.— Code,  1906,  §3404. 

92.  See  the  statutes,  and  Kimball 
Co.  f.  Rogers,  17  Ga.  App.  562,  87  S. 
E.  848;  Long  v.  Clark,  16  Ga.  App. 
355,  85  S.  E.  358;  Stephens  v.  Mc- 
Naughton,  8  Ga.  App.  42,  68  S.  E.  459; 
Leisteko  r.  Smith,  190  111.  App.  313. 
See   also   infra,  this   section. 

[a]  Questions  for  the  Jury. — (1) 
Fraudulent  removal.  Opperman  v. 
Smith,  4  D.  &  R.  33,  2  L.  J.  K.  B. 
(O.   S.)    108,   27   Rev.   Rep.  507,  16  E. 
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b.  By  or  Through  Whom  Proceedings  Taken.  —  The  landlord  could 
distrain  at  common  law,  either  personally  or  by  a  bailiff  or  servant. ^^ 
By  statute,  however,  in  most  jurisdictions,  he  can  act  only  through 
certain  designated  officers  upon  filing  an  affidavit  and  bond  and  ob- 
taining the  issuance  of  a  warrant.®*  But  the  proceedings  may  never- 
theless be  instituted  by  an  agent  in  the  name  of  his  principal.®^ 

c.  Demand.  —  Demand  is  not  necessary,  as  a  general  rule,®^  before 


C.  L.  187.  (2)  Abandonment  of  a  dis- 
tress. Eldridge  v.  Stacey,  15  C.  B. 
(N.  S.)   458,  143   Eng.  Reprint  863. 

[b]  Judgment  is  final  and  conclusive 
as  to  all  matters  which  should  have 
been  determined  therein.  Clevenger  v. 
Dunaway,  84  111.  367. 

93,  U.  S. — In  re  West  Side  Paper 
Co.,  162  Fed.  110,  89  C.  C.  A.  110,  15 
Ann.  Cas.  384.  Del. — Robelen  v.  Na- 
tional  Bank,   1   Marv.   346,  41   Atl.   80, 

2  Hardesty  83;  Lambson  v.  Matthew, 
5  Har.  28.  Fla. — Hodges  v.  Cooksey, 
33  Fla.  715,  15  So.  549,  24  L.  R.  A. 
812;  Blanchard  v.  Raines'  Exrx.,  20 
Fla.  467.  Ky.— Hall  v.  Amos,  5  T.  B. 
Mon.  89,  17  Am.  Dee.  42.  Md.— Myers 
V.  Smith,  27  Md.  91.  N.  Y.— Rinehey 
V.  Stryker,  28  N.  Y.  45,  31  N.  Y.  140, 
2G  How.  Pr.  75,  84  Am.  Dec.  324.  Pa. 
Furbush  v.  Chappell,  105  Pa.  187;  Jones 
V.  Gundrim,  3  Watts  &  S.  531;  Wells 
V.  Hornish,  3  Pen.  &  W.  30.  Va.— Smith 
V.  Ambler,  1  Munf.  (15  Va.)  596;  Fer- 
guson V.  Moore,  2  Wash.  (2  Va.)  54. 
Eng. — Manby  v.  Long,  3  Lev.  107,  83 
Eng.  Reprint  600. 

[a]  Parol  authority  is  sufficient 
when  one  distrains  as  the  landlord 's 
agent.  Del. — Lambson  v.  Matthew,  5 
Har.  28.  N.  Y. — Bigelow  v.  Judson,  19 
Wend.  229.  Pa. — Franciscus  v.  Reigart, 
4  Watts  98;  McGeary  v.  Raymond,  17 
Pa.  Super.  308.     Eng. — Manby  v.  Long, 

3  Lev.  107,  83  Eng.  Reprint  600. 

[b]  Ratification. — (1)  The  landlord 
may  ratify  a  distress  made  in  his  name 
by  an  unauthorized  agent  (Jean  v. 
Spurrier,  35  Md.  110;  Whitehead  v. 
Taylor,  10  Ad.  &  El.  210,  113  Eng. 
Reprint  81);  (2)  but  not  if  made  in 
another's  name  by  an  unauthorized 
agent.  Jean  v.  Spurrier,  35  Md.  110; 
Wilson  V.  Tumman,  6  Man.  &  G.  236, 
134  Eng.  Reprint  879.  (3)  Such  rati- 
fication may  be  made  by  an  executor 
or  administrator.  Whitehead  v.  Taylor, 
10  Ad.  &  El.  210,  113  Eng.  Reprint 
81.  (4)  But  not  in  a  jurisdiction 
where  an  executor  or  adminstrator  can- 
not  distrain.     Bagwell   v.   Jamison,    1 


Cheves   (S.  C.)    249;   Salvo  v.  Schmidt, 
2   Speers   (S.   C.)    512. 

[c]  Justification  as  Bailiff. — When 
one  levies  a  distress  as  an  agent  of  the 
landlord,  but  in  his  own  name,  he  may 
justify  as  the  landlord's  bailiff.  Trent 
V.  Plunt,  9  Exch.  (Eng.)  14;  Wootley 
V.  Gregory,  2  Young  &  J.  (Eng.)  536. 
Contra,  Swearingen  v.  Magruder,  4  Har. 
&  McH.   (Md.)   347. 

[d]  An  agent  may  authorize  another 
to  make  the  distress.  Jean  v.  Spurrier, 
35  Md.  110;  Giles  v.  Ebsworth,  10  Md. 
333;  Bigelow  v.  Judson,  19  Wend.  (N. 
Y.)   229. 

94.  See  the  statutes  and  the  follow- 
ing: Fla.— Hodges  v.  Cooksey,  33  Fla. 
715,  15  So.  549,  24  L.  R.  A.  812.  Ga. 
Flury  V.  Grimes,  52  Ga.  341;  Scruggs 
r.  Gibson,  40  Ga.  511.  Ind.— Harris 
V.  Boggs,  5  Blackf.  489;  Harris  r.  Mc- 
Faddin,  2  Blackf.  71.  Ky.— Hall  v. 
Amos,  5  Mon.  89,  17  Am.  Dec.  42; 
Roberts  v.  Tennell,  4  Litt.  286.  Md. 
Myers  v.  Smith,  27  Md.  91;  Giles  v. 
Ebsworth,   10   Md.   333. 

[a]  Officer  Landlord's  Bailiff.— (1^ 
When  the  warrant  is  directed  to  an 
officer  to  be  served  by  him,  he  acts, 
under  the  common-law  procedure,  mere- 
ly as  the  landlord's  bailiff.  Murphy  v. 
Chase,  103  Pa.  260.  (2)  And  a  like 
rule  has  been  held  to  obtain  even 
under  a  statute  requiring  the  service 
to  be  made  by  an  officer.  Moulton  v. 
Norton,  5  Barb.  (N.  Y.)  286;  Webber 
V.  Shearman,  6  Hill  (N.  Y.)  29. 

[b]  A  deputy  may  execute  a  dis- 
tress warrant  directed  to  his  superior. 
Myers  v.  Smith,  27  Md.  91.  See  gen- 
erally the  title  "Warrants." 

95.  Stephens  v.  Hooks,  122  Ga.  423, 
50  S.  E.  119;  Maxwell  v.  Collier,  115 
Ga.  304,  41  S.  E.  620;  Thompson  v. 
Jacobs,  8  Ga.  App.  499,  69  S.  E.  921; 
Parker  r.  Stovall,  31  Miss.  446. 

96.  Del. — Weber  v.  Vernon,  2  Penne. 
359,  45  Atl.  537.  Ga.— Henley  v.  Brock- 
man,  124  Ga.  1059,  53  S.  E.  672;  Mc- 
Cray  r.  Samuel,  65  Ga.  739;  Buffington 
V.    Hilley,   55     Ga.     655.      lU.— Keeley 
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distraining  for  rent,  unless  required  by  stipulations  in  the  lease." 
But  when  the  proceeding  is  brought  by  an  assignee,  whose  right  to 
the  lien  is  based  upon  the  assignment  and  not  upon  the  relation  of 
landlord  and  tenant,  then  demand  is  necessary.®^ 

d.  Petition,  Affidavits  and  Citation. — In  some  states  a  petition  is 
required,^^  together  with  a  citation  to  the  debtor  requiring  him  to 
answer.^  In  others  an  affidavit,^  or  a  warrant  upon  which  a  summons 
issues^  takes  the  place  of  the  petition.  An  affidavit  is  generally  re- 
quired by  statute  before  a  distress  warrant  may  issue,*  which  must 
be  made  by  the  landlord  or  person  to  whom  rent  is  due,^  but  in  some 
jurisdictions  may  be  made  by  an  agent  or  attorney,®  and  should  allege 
facts  sufficient  under  the  statute  to  entitle  the  affiant  to  the  remedy.^ 


Brew.  Co.  v.  Mason,  102  111.  App.  381. 
Md.— Offutt  V.  Trail,  4  Har.  &  J.  20. 
Pa.— Royer  v.  Ake,  3  Pen.  &  W.  461. 
Eng.— Horn  v.  Lewin,  2  Salk.  583,  91 
Eng.  Eeprint  490;  Gillingham  v.  Gwyer, 
16  L.   T.  N.   S.   640. 

97.  Ind. — Stowman  v.  Landis,  5  Ind. 
430.  N.  Y.— Remsen  v.  Conklin,  18 
Johns.  447.  Pa. — Helser  v.  Pott,  3  Pa 
179.  Eng. — Mallam  v.  Arden,  10  Bing. 
299,  131  Eng.  Reprint  919;  Clarke  v. 
Holford,  2  Car.  &  K.  540,  61  E.  C  L. 
639. 

98.  Lathrop  &  Co.  v.  Clewis,  63  Ga. 
282. 

99.  Bateman  v.  Maddox,  86  Tex- 
546,  26  S.  W.  51;  Jones  v.  Walker,  44 
Tex.  200,  when  the  warrant  is  made 
returnable  to  a  court. 

1.  Jacobs  V.  Daugherty,  78  Tex.  682, 
15  S.  W.  160;  Randall  v.  Rosenthal 
(Tex.  Civ.  App.),  27  S.  W.  906;  Jones 
V.  Stone,  2  Wills.  Civ.  Cas.  (Tex.), 
§358,  and  the  proceedings  are  void  if 
a  citation  is  not  issued. 

2.  Smoot  V.  Strauss,  21  Fla.  611.  See 
also  Hardy  v.  Poss,  120  Ga.  385,  47 
S.  E.  947. 

3.  Bartlett  v.  Sullivan,  87  111.  219; 
Clevenger  v.  Dunaway,  84  111.  367; 
Leisteko  v.  Smith,  190  111.  App.  313. 

4.  See  the  statutes,  and  Britt  f. 
Davis,  130  Ga.  74,  60  S.  E.  180,  hold- 
ing also  that  an  affidavit  minus  an 
oath  is  not  an  affidavit  and  therefore 
insufficient. 

5.  Howard  v.  Dill  k  Co.,  7  Ga.  52; 
Mitchell  V.  Franklin,  3  J.  J.  Marsh. 
(Ky.)   477. 

[a]  An  administrator  may  make  the 
affidavit  in  behalf  of  a  fellow-admin- 
istrator in  a  jurisdiction  where  an  ad- 
ministrator or  executor  may  distrain. 
Scruggs  V.  Gibson,  40  Ga.   511. 

6.  See  the   statutes,  and  Thompson 
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V.   Jacobs,   8   Ga.  App.   499,   69    S.   E. 
921. 

7.  Ga. — Scott,  Horton  *  Co.  v.  Rus- 
sell, 72  Ga.  35.  Md.— Cross  v.  Tome,  14 
Md.  247.  Miss. — Pate  v.  Shannon,  69 
Miss.  372,  13  So.  729.  Pa.— Black  v. 
Alberson,  1  Ashm.  127;  Purfel  v.  Sands, 
1  Ashm.  120.  Tex. — Biesenbach  v.  Key, 
63  Tex.   79. 

[a]  Jurisdictional  Pacts. — (1)  When 
the  statute  authorizes  distress  proceed- 
ings before  a  justice  of  the  peace  of 
the  county  where  the  debtor  resides 
OP  where  the  property  may  be  found, 
such  jurisdictional  fact  must  be  spe- 
cificallv  stated.  Cohen  v.  Candler,  88 
Ga.  207,  14  S.  E.  193.  (2)  When  re- 
quired to  be  made  before  a  justice  of 
the  peace  of  the  county  where  the 
premises  are  located,  the  affidavit  must 
name  such  county.  Pate  v.  Shannon, 
69  Miss.  372,  13  So.  729. 

[b]  Justification,  or  a  statement  of 
the  grounds  upon  which  a  distress  war- 
rant is  sought,  should  be  set  out  in 
the  affidavit,  but  where  several  grounds 
may  be  relied  upon  and  one  of  sucb 
grounds  appears  from  the  facts  stated, 
in  the  affidavit,  as  that  the  rent  is 
due,  the  affidavit  is  good  even  though 
the  warrant  is  in  reality  issued  upon 
another  ground,  as  that  the  tenant  is 
about  to  move.  Weir  v.  Brooks,  17 
Tex.  638. 

[c]  The  removal  of  property  from 
the  leased  premises  need  not  be  shown 
by  the  affidavit  if  the  statute  be  other- 
wise satisfied  by  a  showing  of  rent 
overdue.  Ga. — Wright  v.  Hawkins,  68 
Ga.  828.  Miss.— Hollingsworth  v.  Wil- 
lis, 64  Miss.  152,  8  So.  170.  Tex. 
Murrv  V.  Blanchard,  2  Wills.  Civ.  Cas., 
§479.' 

[d]  If  made  by  an  agent  or  attorney 
the  affidavit  should  show  that  the  af- 
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Thus,  while  it  is  not  nceessary  to  describe  the  premises,^  it  should  ap- 
pear that  the  rent  is  due,®  but  when  it  became  due  need  not  be 
stated,"  unless  required  by  the  statute  ;^^  the  amount  due  should  be 
stated, ^^  or  an  estimated  amount  if  the  rent  be  payable  in  specific 
articles  of  a  fluctuating:  value. ^^ 

Amendments.  —  In  some  jurisdictions  an  affidavit  may  be  amended 
to  the  same  extent  as  a  complaint  in  a  civil  action,^*  but  in  others 
amendments  are  not  permitted,  on  the  theory  that  the  proceeding  is 
not  of  a  judicial  nature. ^"^ 

A  counter-affidavit  by  the  tenant,  denying  the  account,  or  alleging 
any  other  defense,  is  permitted  in  some  states,  which  automatically 
converts  the  proceeding  into  an  action,  the  affidavit  then  standing  as 
a  petition  and  the  counter-affidavit  as  an  answer." 

e.  Bond.  —  In  some  jurisdictions  the  statute  requires  that  a  bond 
be  filed  with  the  affidavit,  to  pay  any  damages  sustained  in  case  the 
warrant  is  illegally  and  unjustly  sued  out.^^ 

f.  Warrant.  —  The  issuance  of  a  distress  warrant  by  a  justice  of 
the  peace  as  a  prerequisite  to  the  validity  of  the  levy  is  required  by 
some  statutes,"  while  under  others  it  may  be  issued  by  the  landlord." 
In  some  jurisdictions  the  w^arrant  should   run  in  the  name  of  the 


fiant  is  the  agent  or  attorney  of  the 
person  to  whom  the  rent  is  due.  Bryan 
v.  Teal,   115    Ga.    740,   42   S.   E.   34. 

[e]  An  assignee  of  the  lien  for  rent 
must  aver  iu  the  affidavit  the  lease, 
the  assignment  and  a  demand  upon  the 
debtor.  Lathrop  &  Co.  v.  Clewis,  63 
Ga.  282. 

8.  Scruggs  V.  Gibson,  40  Ga.  511. 

9.  Fla.— Hodges  r.  Cooksey,  33  Fla. 
715,  15  So.  549,  24  L.  R.  A.  812.  Ga. 
Scott,  Horton  &  Co.  v.  Russell,  72  Ga. 
35.  Ky.— Hall  r.  Amos,  5  Mon.  89,  17 
Am.  Dec.  42.  N.  Y.— Burr  v.  Van 
Buskirk,  3  Cow.  263. 

[a]  "Indebted  for  rent"  is  equir- 
alent  to  the  statement  that  the  rent  ia 
due.  Ga. — Wright  ;;.  Hawkins,  68  Ga. 
828.  Miss.— Hollingsworth  v.  Willis,  64 
Miss.  152,  8  So.  170.  Tex.— Fulcher  v. 
West  (Tex.  Civ.  App.),  51  S.  W.  342. 

10.  Driver    v.    Maxwell,    56    Ga.    11. 

11.  See  the  statutes  and  the  follow- 
ing: Cross  t.  Tome,  14  Md.  247;  Mar- 
quissee  r.  Ormston,  15  Wend.  (N.  Y.) 
368. 

12.  See  the  statutes  and  the  follow- 
ing: Ga. — Cornwell  v.  Leverette,  127 
Ga.  163,  56  S.  E.  300;  Fountain  v. 
Whitehead,  119  Ga.  241,  46  S.  E.  104. 
Md.— Cross  V.  Tome,  14  Md.  247.  Tex. 
Jones  V.  Walker,  44  Tex.  200. 

13.  Dawson  V.  Pennaman,  65  Ga. 
698. 

14.  Collins  V.   Taylor,   128   Ga.   789, 


53  S.  E.  446;  Westbrook  r.  Harrison, 
99  Ga.  660,  26  S.  E.  68;  Freeny  v. 
Hall,  93  Ga.  706,  21  S.  E.  163;  Jack- 
son V.  Corley,  30  Tex.  Civ.  App.  417, 
70  S.  W.  570. 

As  to  amendments  generally,  see  the 
titles  "Amendments  and  Jeofails;" 
"New  Cause   of  Action  or  Defense." 

15.  Pate  V.  Shannon,  69  Miss.  372, 
13  So.  729. 

16.  Hardy  v.  Poss,  120  Ga.  385,  47 
S.  E.  947;  'Brooke  r.  Augusta  W.  & 
B.  Co.,  119  Ga.  946,  47  S.  E.  341;  Elam 
r.  Hamilton,  69  Ga.  736;  Swain  v.  Nas- 
worthy,  2   Ga.  App.  253,  58  S.   E.  492. 

17.  See  the  statutes  and  the  follow- 
ing: Cornell  v.  Rulon,  3  How.  (Miss.) 
54;  Kelley  v.  King,  18  Tex.  Civ.  App. 
360,  44  S.  W.  915. 

[a]  Excess  Amount.  —  A  distress 
warrant  for  an  amount  in  excess  of 
that  actually  due  has  been  held  "il- 
legally and  unjustly  sued  out"  within 
the  meaning  of  the  statute.  McKee 
r.  Sims,  92  Tex.  51,  45  S.  W.  564. 

18.  See  the  statutes. 

19.  See  the  statutes,  and  Giles  v. 
Ebsworth,   10   Md.   333. 

[a]  At  common  law  the  warrant  is 
issued  by  the  landlord,  but  is  merely 
a  statement  of  authority  when  the  levy 
is  made  by  an  agent  or  bailiff  and  is 
not  a  prerequisite  to  the  validity  of 
the  levy.     Co.  Litt.  161a. 

Vol.  xvin 


530 


LANDLORD  AND  TENANT 


state,^"  in  others  in  the  name  of  the  landlord.^^  It  should  be  made 
returnable  to  the  justice  who  issues  it  or  to  the  court  specified  in 
the  statute,^^  except  in  those  jurisdictions  where  it  is  not  regarded 
as  a  judicial  process.^^  It  should  state  the  location  of  the  premises,^* 
the  amount  due,^^  and,  unless  found  in  the  affidavit,  the  necessary 
jurisdictional  facts,^^  and  grounds  of  its  issue.^^  , 

Demurrer.  —  A  distress  warrant  which  shows  on  its  face  a  want  of  ^ 
jurisdiction  is  demurrable  in  some  jurisdictions.^' 

Amendments.  —  A  warrant  may  be  amended  to  conform  to  an  amended 
affidavit,^®  and  may  be  amended  in  other  respects  as  the  declaration 
in  any  action  may  be  amended. ^° 

7.  The  Levy.  —  a.  By  Whom  Made.  —  At  common  law  the  levy 
was  made  by  the  landlord  or  his  agent,  but  generally  under  modern 
statutes  it  is  made  through  an  officer.^^ 

b.  Entry.  —  One  may  enter  a  building,  for  the  purpose  of  levying 
a  distress  warrant  upon  the  goods  of  the  debtor,  in  any  manner  which 
does  not  constitute  a  "breaking  in."^^     In  some  states,  however,  an 


20.  Beach  v.  O 'Riley,  14  W.  Va.  55. 

21.  Maxwell  v.  Collier,  115  Ga.  304, 
41  S.  E.  620. 

22.  See  the  statutes,  and  Kimball 
Co.  V.  Rogers,  17  Ga.  App.  562,  87 
S.   E.   848. 

23.  Anderson  v.  Henry,  45  W.  Va. 
319,  31   S.  E.  998. 

24.  Central  Land  Co.  v.  Calhoun,  16 
W.  Va.  361. 

[a]  Where  all  property  of  the  ten- 
ant is  subject  to  distress,  whether  it 
is  on  the  leased  property  or  not,  the 
location  of  the  premises  need  not  be 
stated  in  the  warrant.  Alwood  v.  Mans- 
field, 33  111.  452. 

25.  Craig  v.  Merime,  16  111.  App. 
214;   Cross  v.  Tome,  14  Md.  247. 

26.  Cohen  v.  Candler,  88  Ga.  207,  14 
S.  E.   193. 

27.  Callaway  v.  Phillips,  95  Ga.  801, 
22  S.  E.  704. 

28.  Kimball  Co.  v.  Rogers,  17  Ga. 
App.  562,  87  S.  E.  848. 

29.  Westbrook  v.  Harrison,  99  Ga. 
660,  26  S.  E.   68. 

30.  Brinson  v.  Chandler,  4  Ga.  App. 
63,  60  S.  E.  805. 

31.  See  supra,  V,  C,  6,  b. 

32.  U.  S.— United  States  v.  Stott,  2 
Cranch  552,  27  Fed.  Cas.  No.  16,408. 
Md.— Gate  v.  Schaum,  51  Md.  299.  S.  0. 
Hamilton  v.  Blanton,  92  S.  E.  275; 
Jones  V.  Parker,  81  S.  C.  214,  62  S.  E. 
261.  Eng.— Hancock  r.  Austin,  14  C.  B. 
(N.  S.)   634,  143  Eng.  Reprint  593. 

[a]  The  usual  way  (1)  of  entering 
a    building    may    be    resorted     to,     as 
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through  an  open  door  (Long  v,  Clark, 
1  Q.  B.  Div.  [1894]  119),  (2)  by  means 
of  a  key  already  in  the  lock,  raising 
a  latch,  or  drawing  a  bolt  (Dent  v. 
Hancock,  5  Gill  [Md.]  120;  Crabtree 
r.  Robinson,  15  Q.  B.  Div.  [Eng.]  312), 
(3)  but  not  by  picking  a  lock.  Mur- 
ray V.  Vaughn,  4  Pa.  Dist.  631;  Ewald 
V.  Fidelity  T.  &  T.  Co.,  43  Pa.  Super. 
593. 

[b]  An  open  window    or    skylight 

(1)  may  be  lawfully  entered  (Miller  v. 
Tebb,    9    Times    Law    R.    [Eng.]    515), 

(2)  but  may  not  be  opened  for  that 
purpose.  Ky. — Jewell  v.  Mills,  3  Bush 
62.  Md.— Cate  v.  Schaum,  51  Md.  299. 
Eng.— Nash  v.  Lucas,  L.  R.  2  Q.  B. 
590;  Hancock  r.  Austin,  14  C.  B.  (N. 
S.)    634,   143   Eng.   Reprint   593. 

[c]  A  wall  or  fence  (1)  may  be 
climbed  (Long  v.  Clarke,  1  Q.  B.  Div. 
[1894]  119),  (2)  but  not  broken  down 
or  a  gate  broken  open.  Calte  V- 
Schaum,  51  Md.  299;  Rich  r.  Woolley,  y 
7  Bing.  651,  131   Eng.   Reprint  252. 

[d]  An  inner  door  may  be  broken 
after  a  lawful  entrance  has  been  ef- 
fected. Browning  t.  Dann,  Bull.  N.  P. 
(Eng.)   81. 

[e]  One  may  lawfully  break  out, 
after  effecting  a  lawful  entrance,  if 
necessary  to  remove  the  property  dis- 
trained. Pugh  V.  Griffith,  7  Ad.  &  El. 
827,   112  Eng.  Reprint  681. 

[f  ]  Use  of  Building  Immaterial. — It 
is  not  material  whether  the  building 
which  contains  the  property  has  been 
used  as  a  residence,   stable,   or   ware- 
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oflficer  with  a  distress  warrant  is  authorized  hy  statute  to  break  into 
a  building  in  the  daytime, ^^  and  statutes  in  some  jurisdictions  also 
authorize  a  breaking  in  when  the  property  subject  to  the  lien  has  been 
removed  from  the  leased  premises.^* 

A  re-entry  may  be  made  by  breaking  in  if  one,  after  lawfully  enter- 
ing, temporarily  leaves  the  premises,^"*  or  is  forcibly  ejected  there- 
from.^* 

c.  Tim£.  —  The  levy  of  a  distress  warrant  must  be  made  in  the 
daytime  between  sunrise  and  sunset.^^ 

d.  Seizure.  —  Aside  from  actually  taking  possession,  any  word  or 
act  which  amounts  to  notice  to  the  debtor  that  particular  goods  are 
distrained  is  generally  sufficient  to  constitute  a  good  seizure.^^ 

8.  Sale.  —  a.  Notice.  —  After  levying  a  distress  warrant,  the  land- 
lord is  required  by  statute,  in  some  jurisdictions,  before  making  a 
sale,  to  serve  on  the  tenant  a  written  notice  of  the  distress,^®  containing 
a  statement  of  the  amount  of  rent  due,*°  the  date  of  the  levy,*^  and 
a  description  or  inventory  of  the  goods  distrained.*^     But  if  there 


house.     Brown  v.  Glenn,  16  Q.  B.  254, 
117  Eng.  Reprint  876. 

33.  See  the  statutes,  and  Va.  Code, 
1904,  §2793;  W.  Va.  Code,  1906,  §3406. 

34.  See  the  statutes  and  the  follow- 
ing: N.  J.— 1  Gen.  St.,  p.  1211,  §16. 
Va.— Code,  1904,  §2793.  W.  Va.— Code, 
1906,  §3406.  Eng.— 11  Geo.  2,  ch.  19, 
§1;  Rich  V.  Woolley,  7  Bing.  651,  131 
Eng.  Reprint  252. 

35.  Bannister  v.  Hyde,  2  El.  &  El. 
627,  121   Eng.  Reprint  235. 

36.  Eagleton  v.  Gutteridge,  11  Meee. 
&  W.  465;  Eldridge  v.  Stacey,  15  C.  B. 
(N.  S.)  458,  143  Eng.  Reprint  863. 

[a]  A  forcible  re-entry  must  be 
made  •within  a  reasonable  time,  and  a 
period  of  six  days  has  been  held  too 
great  a  delay.  Russell  v.  Rider,  6  Car. 
&  P.  416,  25  E.  C.  L.  503. 

37.  111.— Sherman  v.  Dutch,  16  111. 
283.  Ky.— Fry  v.  Breckinridge,  7  B. 
Mon.  31.  Pa. — Pickering  Co.  r.  Fried- 
man Rlty.  Co.,  57  Pa.  Super.  553.  Eng. 
Tutton  ?;.  Darke,  5  Hurlst.  &  N.  647. 

[a]  Not  on  Sunday. — Mayfield  v. 
White,  1  Browne  (Pa.)   241. 

[b]  A  debtor  who  prevents  a  levy 
in  the  daytime  cannot  complain  of  a 
levy  made  at  night.  Pickering  v. 
Breen,  31   Pa.  Super.  280. 

[c]  Measures  to  prevent  removal  at 
night  may  be  taken  by  the  landlord 
and  a  valid  levy  made  the  following 
day.  England  v.  Cowley,  L.  R.  8  Exch. 
(Eng.)    126. 

38.  111.— Fames  v.  Mayo,  6  111.  App. 
334.  N.  J.— Newell  v.  Clark,  46  N.  J. 
L.  363.    Pa.— Furbush  v.  Chappell,  105 


Pa.  187.  Eng.— Wood  v.  Nunn,  5  Bing. 
10,  130  Eng.  Reprint  962;  Swann  v. 
Falmouth,  2  Mann.  &  R.  534,  8  Barn. 
&  C.  456,  108  Eng.  Reprint  1112.  Can. 
Finn  v.  Morrison,  13  U.  C.  Q.  B.  568; 
Black  V.  Coleman,  29   U.   C.   C.  P.  507. 

As  to  manner  of  levy  on  property, 
see    15   Standard   Proc.    921,   934,   973. 

[a]  Methods  of  definitely  indicat- 
ing a  seizure  are  various,  such  as  (1) 
giving  the  tenant  an  inventory  of  the 
articles  distrained  (Fames  r.  Mayo,  6 
111.  App.  334;  Swann  v.  Falmouth,  8 
Barn.  &  C.  456,  108  Eng.  Reprint 
1112),  (2)  putting  a  man  in  charge 
(Tennant  v.  Field,  8  El.  &  Bl.  336,  120 
Eng.  Reprint  125),  (3)  preventing 
their  removal  (Cramer  &  Co.  v.  Mott, 
L.  R.  5  Q.  B.  357),  (4)  or  declaring 
to  the  tenant  that  they  must  not  be 
removed  until  the  rent  is  paid.  Fur- 
bush  V.  Fisher,  16  Phila.   (Pa.)    170. 

39.  See  the  statutes  and  the  follow- 
ing: Pa. — Quinn  v.  Swartley,  240  Pa. 
585,  88  Atl.  16;  Snyder  v.  Boring,  4  Pa. 
Super.  196.  Eng. — Wilson  v.  Nightin- 
gale, 8  Q.  B.  1034,  115  Eng.  Reprint 
1163.  Can.— Shultz  v.  Reddick,  43  U.  C, 
Q.  B.  155. 

40.  Snyder  v.  Boring,  4  Pa.  Super. 
196;  Kerby  v.  Harding,  6  Exch.  (Eng.) 
234. 

41.  Quinn  v.  Swartley,  240  Pa.  585, 
88  Atl.  16. 

42.  Richards  v.  McGrath,  100  Pa. 
."89;  Manegold  v.  Quinn,  45  Pa.  Super. 
482;  Wakeman  v.  Lindsav,  14  Q.  B. 
625,  117  Eng.   Reprint  242^ 
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is  no  sale,  then  this  notice  is  not  required. ^^  It  may  be  served  as  soon 
as  the  distress  is  made,**  either  personally,*^  or  by  leaving  a  copy 
on  the  premises.*® 

b.  Appraisement.  —  An  appraisement  of  the  ^oods  distrained  is 
necessary,  in  some  jurisdictions,  a  specified  time  after  the  service  of 
the  notice  of  distress.*^  The  appraisers,  sfenerally  two,*^  should  be 
disinterested,*^  and,  in  some  states,  freeholders, '^°  but  not  necessarily 
professional  appraisers,'^  and  should  be  sworn  by  the  officer^^  before 
the  appraisernent.^' 

c.  Method  of  Sale.  —  The  statutes  do  not  uniformly  provide  a 
method  of  sale  of  eroods  distrained,  but  generally  the  procedure  fol- 
lowed should  be  the  same  as  in  the  case  of  an  execution  sale.^* 

9.  Wrong-ful  Distress.  —  a.  Bemedies  Available.  —  A  wrongful 
distress  gives  the  injured  party  a  choice  of  a  variety  of  actions,  ac- 
cording to  the   circumstances   of  the  case,   such  as  injunction,^^  re- 


43.  Md.— Keller  v.  Weber,  27  Md. 
660.  Pa. — McKinney  v.  Reader,  6 
Watts  34.  Eng. — Trent  v.  Hunt,  9  Exch. 
14. 

44.  Whitton  v.  Milligan,  153  Pa. 
S76,  26  Atl.  22. 

45.  Walter  v.  Rumball,  4  Mod.  390, 
1  Ld.  Raym.  53,  87   Eng.  Reprint  460. 

[a]  When  goods  of  third  person  are 
distrained  the  notice  may  be  given  to 
such  person,  or  to  the  tenant,  or,  it 
would  seem,  "left"  on  the  premises, 
to  use  the  words  of  the  statute.  Cald- 
cleugh  i\  HoUingsworth,  8  Watts  &  S. 
(Pa.)  302;  Walter  v.  Rumball,  4  Mod. 
390,  1  Ld.  Raym.  53,  87  Eng.  Reprint 
460. 

46.  See  the  statutes,  and  the  pre- 
ceding note. 

47.  See  the  statutes  and  the  follow- 
ing: N.  J. — Brown  v.  Howell,  66  N.  J. 
L.  25,  48  Atl.  1020.  Pa.— Brisben  v. 
Wilson,  60  Pa.  452.  Eng. — Robinson  v. 
Waddington,  13  Q.  B.  753,  116  Eng. 
Reprint  1451.  Can. — Lynch  v.  Bickle, 
17  U.  C.  C.  P.  549. 

[a]  Five  days  after  notice  (1)  of 
the  distress  the  appraisement  may  be 
made  (Davis  v.  Davis,  128  Pa.  100,  18 
Atl.  514);  (2)  but  it  must  be  five  full 
days,  the  day  of  serving  notice  and 
the  day  of  making  the  appraisement  be- 
ing excluded.  Quinn  v.  Swartlev,  240 
Pa.  585,  88  Atl.  16.  (3)  When  the 
last  day  is  Sunday  it  cannot  be 
counted,  Monday  becomes  the  last  day, 
and  appraisement  cannot  be  made  un- 
til Tuesday.  Ehrhart  r.  Esbenshade, 
233  Pa.  18"  81   Atl.  814. 

48.  111.— Curtis  v.  Bradley,  75  Til. 
180.     Md.— Cahill  v.  Lee,  55  Md.  319. 
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Pa. — Snyder  r.  Boring,  4  Pa.  Super. 
196.  Eng.— Bishop  v.  Brvant,  6  Car. 
&    P.    484,   25    E.    C.   L.    5.36. 

49.  Westwood  v.  Cowne,  1  Starkie 
(Eng.)  172;  Lyon  v.  Weldon,  2  Bing. 
334,  130  Eng.  Reprint  334. 

50.  Manegold  v.  Quinn,  45  Pa.  Super. 
482;  Singer  Sew.  Mach.  Co.  v.  Follett, 
39  Pa.  Super.  429;  Snyder  v.  Boring, 
4  Pa.  Super.  196. 

51.  Cahill  r.  Lee,  55  Md.  319;  Roden 
V.  Eyton,  6  C.  B.  427,  136  Eng.  Reprint 
1315. 

52.  Curtis  v.  Bradley,  75  111.  180. 

53.  Kenney  v.  May,  1  Moody  &  R. 
(Eng.)    56. 

54.  See  the  statutes,  and  Richards 
V.  McGrath,  100  Pa.  389;  Quinn  v.  Wal- 
lace,  6   Whart.    (Pa.)    452. 

As  to  sal©  on  execution  generally, 
see  16  Standard  Proc.  160. 

[a]  The  usual  conditions  (1)  of  an 
execution  sale  obtain,  as  that  the  sale 
must  be  for  the  best  available  pric? 
(Cahill  V.  Lee,  55  Md.  319),  (2)  sep- 
arately or  in  lots  in  preference  to  en 
masse  (Richards  v.  McGrath,  100  Pa. 
S89;  Pointer  r.  Buckley,  5  Car.  &  P. 
512,  24  E.  C.  L.  682); '(3)  it  may  be 
postponed  for  a  reasonable  time  (Brown 
r.  Harris,  67  N.  J.  L.  207,  50  Atl.  689; 
Holland  r.  Townsend,  136  Pa.  392,  20 
Atl.  794),  (4)  or  indefinitely  with  the 
tenant's  or  owner's  consent.  Md. — La 
Motte  V.  Wisner,  51  Md.  543.  N.  Y. 
Bigelow  V.  Judson,  19  Wend.  229.  Eng. 
Fisher  r.  Algar,  2  Car.  &  P.  374,  12 
E.  C.  L.  625. 

55.  Brown  v.  Cole,  138  Ga.  433.  75 
S.  E.  334;  Coit  v.  Horn,  1  Sandf.  Ch. 
(N.  Y.)    1. 
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plevin,"^"  or  an  action  for  damages  in  trespass,*^^  trover,"®  or  case."^ 
b.  By  and  Against  Whom.  —  The  tenant  or  owner  of  the  property- 
distrained  may  maintain  an  action  against  both  the  landlord  and  his 
bailiff  or  agent,  or  either  of  them,  for  the  injury  sustained,  when 
there  is  no  legal  justification  for  the  distress;""  except  in  the  case 
of  levying  a  valid  writ  improperly  procured,  when  an  officer  is  not 
liable;*'^  but  the  decisions  are  not  harmonious  on  the  landlord's  liability 
for  the  wrongful  acts  of  his  representative  within  the  scope  of  his 
authority,  when  the  circumstances  justify  the  distress,  some  holding 
an  action  may  not  be  maintained  against  the  landlord, "^  unless  the 
representative  be  authorized"^  or  ratified  the  act  complained  of,"*  others 
entertaining  a  contrary  view."^ 


56,  Ky, — Board  v.  Luigart,  150  Ky. 
791,  151  S.  W.  9;  Com.  v.  Colgan,  5 
B.  Mon.  485.  Miss. — Kyzer  v.  Middle- 
ton,  61  Miss.  360.  N,  Y. — Connah  v. 
Hale,  23  Wend.  462.  Pa.— Harrop  r. 
Lutz,  53  Pa.  Super.  195;  Sassmau  v. 
Griffith,  7  Phila.  159.  S.  C— Hilson  i;. 
Blain,  2  Bailey  168. 

See  generally  the  title   "Replevin." 

57.  Ky. — Board  v.  Luigart,  150  Ky. 
791,  151  S.  W.  9;  Com.  v.  Colgan,  5 
B.  Mon.  485.  N.  Y.- — Connah  v.  Hale, 
23  Wend.  462.  S.  C— Bagwell  v.  Jami- 
son, 1  Cheves  249. 

See  generally  the  title  "Trespass." 
68.  N.  H. — Drew  v.  Spaulding,  45 
N.  H.  472.  N.  Y.— Connah  v.  Hale,  23 
Wend.  462.  Eng. — Cooper  v.  Chitty,  1 
Burr.  20,  1  W.  Bl.  65,  97  Eng.  Eeprint 
166. 

See  generally  the  title  "Trover  and 
Conversion." 

59.  Com.  r.  Colgan,  5  B.  Mon.  (Ky.) 
485;  Skidmore  v.  Ensign,  6  J.  J.  Marsh. 
(Ky.)  577;  Messing  v.  Kemble,  2 
Campb.  (Eng.)  115.  See  generally  4 
Standard  Prog.  610. 

60.  Ind. — Richardson  v.  Vice,  4 
Blackf.  13.  Ky.— Board  v.  Luigart,  150 
Ky.  791,  151  S.  W.  9;  Asbell  r.  Tipton, 
1  B.  Mon.  300.  N.  Y.— Moulton  v. 
Norton,  5  Barb.  286;  Lord  v.  Brown, 
5  Denio  345.  Pa. — McElroy  v.  Dice,  17 
Pa.  163;  Wells  v.  Hornish,  3  Pen.  & 
W.  30;  Oliver  v.  Wheeler,  26  Pa.  Super. 
5.  S.  C— Hilson  v.  Blain,  2  Bailey  168. 
Eng.— Gauntlett  v.  King,  3  C.  B.  (N. 
S.)  59,  140  Eng.  Reprint  660;  Hatch 
V.  Hale,  15  Q.  B.  10,  117  Eng.  Reprint 
361.  Can.— Howell  v.  Listowell  R.  &  P. 
Co.,   13  Ont.   476. 

61.  Powell  V.  Triplett,  6  B.  Mon. 
(Ky.)  420;  Roberts  v.  Tennell,  4  Litt. 
(Ky.)  286.  See  generally  the  title 
"Sheriffs,   Constables  and  Marshals." 


62.  111.— Becker  v.  Dupree,  75  HI. 
167;  Grund  v.  Van  Vleek,  69  111.  478; 
Dow  V.  Blake,  15  111.  App.  89.  N.  Y. 
Butts  V.  Edwards,  2  Denio  164.  Pa. 
Ellis  V.  Lamb,  9  Pa.  Dist.  491.  Va. 
Manchester  Home  Bldg.  &  Loan  Assn. 
V.   Porter,   106    Va.   528,   56   S.    E.   337. 

[a]  For  an  assault  by  the  person 
levying  the  distress  warrant,  the  land- 
lord is  not  liable.  Ellis  v.  Lamb,  9 
Pa.  Dist.  491;  Richards  v.  West  Mid- 
dlesex Waterworks  Co.,  15  Q.  B.  Div. 
(Eng.)  660;  Kinsella  v.  Hamilton,  26 
L.   R.   Ir.   671. 

63.  Hall  V.  Amos,  5  Mon.  (Ky.)  89, 
17  Am.  Dec.  42;  Riggin  v.  Becker,  9 
Pa.   Dist.  439. 

64.  111.— Becker  v.  Dupree,  75  111. 
167.  N.  Y.— Connah  r.  Hale,  23  Wend. 
462.  Eng.— Gauntlett  r.  King,  3  C.  B. 
(N.  S.)  59,  140  Eng.  Reprint  660; 
Moore  v.  Drinkwater,  1  Fost.  &  F. 
134. 

65.  Del. — Weber  v.  Vernon,  2  Penne. 
359,  45  Atl.  537.  Md.— Cate  v.  Sehaum, 
51  Md.  299.  S.  C— Jones  v.  Parker, 
81  S.  C.  214,  62  S.  E.  261;  Parkerson 
r.  Wightman,  4  Strobh.  363;  Hilson  v. 
Blain,  2  Bailey  168.  Eng. — Haseler  v. 
Lemoyne,  5  C.'B.  (N.  S.)  530,  141  Eng. 
Reprint  214;  Megson  v.  Mapleton,  49 
L.  T.  N.  S.  744.  Can.— Anglehart  v. 
Rathier,   27   tl.   C.   C.  P.  97. 

[a]  For  an  excessive  distress  the 
landlord  may  be  held  liable.  Megson 
V.  Mapleton,  49  L.  T.  N.  S.  (Eng.) 
744. 

[b]  After  tender,  if  the  levy  is 
made,  the  act  is  a  trespass  and'  the 
landlord  liable  with  his  agent  for  the 
damages  resulting  therefrom.  Hilson 
r.   Blain,   2   Bailey    (S.   C.)    168. 

[c]  For  breaking  in  by  a  bailiff,  in 
an  unlawful  manner,  to  make  a  dis- 
tress,   an   action    may     be    maintained 
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The  statutory  action  for  double  damages  for  distress  when  no  rent  is 
due,  in  some  states  lies  in  favor  of  the  tenant  alone,®^  in  others,  in 
favor  of  either  the  tenant  or  owner  of  the  property  distrained,  when 
the  distress  is  made  on  the  leased  premises  ;^^  and,  while  in  some 
jurisdictions,  it  may  be  brought  only  against  the  landlord,^^  in  others 
it  may  be  brought  against  the  person  making  the  levy,^^  or  both  land- 
lord and  officer  may  be  joined.'''' 

c.  Injunction.  —  A'n  injunction  will  not  be  granted  to  restrain  the 
ordinary  trespass  of  levying  an  illegal  distress,'^  but  when  the  circum-i 
stances  are  so  unusual  that  the  tenant's  action  at  law  is  plainly  in-j 
adequate  an  injunction  will  be  granted/^ 

d.  BeplevinP  —  At  common  law,  and  in  those  states  where  the 
action  of  replevin  has  not  been  modified,^*  the  tenant  or  owner  of  the 
goods  distrained  may  replevin  them  when  the  distress  is  illegal,^' 


against  the  landlord.     Gate  v.  Schaum, 
51  Md.  299. 

66.  Ward  v.  Beatty,  2  B.  Mon.  (Ky.) 
260;  Hartshorne  f.  Kierman,  7  N.  J. 
L.  29.  See  infra,  V,  C,  9,  c,  (III), 
(B). 

67.  Bupp  V.  Veasey  (Del.),  100  Atl. 
327. 

68.  Mitchell  v.  Franklin,  3  J.  J. 
Marsh.    (Ky.)   477. 

69.  Fretton  v.  Karcher,  77  Pa.  423; 
Wells  V.  Hornish,  3  Pen.  &  W.  (Pa.) 
30. 

70.  Keece  v.  Eodgers,  40  Pa.  Super. 
]71. 

71.  HI. — Leopold  V.  Judson,  75  111. 
536.  Md.— Banks  v.  Busey,  34  Md. 
437.  Va. — Davis  v.  Payne's  Admr.,  4 
Eand.  (25  Va.)  332.  Eng.— Crow  v. 
Wood,  13  Beav.  271,  51  Eng.  Eeprint 
104;  Hughes  v.  Eing,  1  Jac.  &  W. 
392,  37  Eng.  Eeprint  425;  Carter  v. 
Salmon,  43  L.  T.  N.  S.  490. 

[a]  Distress  by  Third  Party. — An 
injunction  will  not  issue  on  a  land- 
lord's application  to  restrain  a  third 
party,  alleged  to  be  wrongfully  holding 
himself  out  as  the  landlord,  from  dis- 
training against  the  tenant.  Best  f. 
Dtake,  11  Hare  369,  68  Eng.  Eeprint 
1318;  Aldis  v.  Fraser,  15  Beav.  215,  51 
Eng.   Eeprint   519. 

72.  ni.— Ogden  v.  Duffy,  59  111.  App. 
120.  N.  Y.— Coit  V.  Horn,  1  Sandf. 
Ch.  1.  Eng. — Fowkes  v.  Joyce,  2  Vern. 
129,  23  Eng.  Eeprint  692. 

[a]  Distress  on  Subtenants. — Where 
the  landlord  threatened  to  distrain  the 
goods  of  a  lessee's  subtenants,  for  rent 
alleged  to  have  been  paid,  an  injunc- 
tion was  granted.  Coit  t".  Horn,  1 
Sandf.  Ch.   (N.  Y.)    1. 

[b]  A  distress  on  cattle    going   to 
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market,  for  one  night's  pasturage,  ii 
which   there  was  an  element  of  fraud,' 
has   been    enjoined.     Fowkes   v.   Joyce, 
2  Vern.   129,   23    Eng.   Eeprint   692. 

[c]  Fraudulent  representations  by 
the  lessor  in  connection  with  the  lease 
on  which  the  distress  proceeding  ia 
founded  have  been  made  the  basis  for 
equitable  relief;  as  where  a  subtenant, 
agreeing  to  pay  the  same  rent  as  the 
lessee  had  paid,  was  granted  an  in- 
junction to  restrain  distress  proceed- 
ings for  a  greater  amount,  and  a  judg- 
ment for  excess  rent  which  he  had 
already  paid.  Ogden  v.  Duffy,  59  111. 
App.  120. 

As  to  pleading  inadequacy  of  legal 
remedy,  see  the  title  "Legal  Remedy." 

73.  See  generally  the  title  "Re- 
plevin. ' ' 

74.  See  the  statutes. 

[a]  Claim  and  Delivery. — In  some 
states  this  action  is  a  substitute  for 
replevin  in  favor  of  a  third  partj 
whose  property  has  been  taken  by  an 
officer  acting  on  a  legal  process.  Fla. 
Gen.  St.,  1906,  §2246.  Ga.— Code,  1895, 
§4820.  Ky.— Civ.  Code,  §645.  Va. 
Code,  1904,  §§2998-3005.  W.  Va.— Code, 
1906,  §§3573-3579. 

[b]  Forthcoming  Bond.  —  In  some 
states  the  tenant  may  obtain  a  release 
of  the  goods  distrained  by  giving  the 
officer  a  forthcoming  bond.  Board  t". 
Luigart,  150  Kv.  791,  151  S.  W.  9. 
ni.— See  Coates  r.  Hill,  120  111.  App.  1. 
Va.— Code,  1904,  §3617.  W.  Va.— Code, 
1906,  §4188.  As  to  forthcoming  bonds 
generally,  see  the  title  "Forthcoming 
Bonds." 

75.  Manegold  v.  Quinn,  45  Pa.  Super. 
482. 
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when  no  tenancy  exists/*  or  when  the  distress  is  made  or  completed 
after  a  tender,"  or  an  illegal  entry/«  or  no  certain  rent  has  been 
reserved/®  or  none  is  due/°  or  when  exempt  property  is  distrained," 
but  not  when  the  distress  is  merely  excessive. ^^ 

e.  Action  for  Damages.  —  (I.)  When  No  Tenancy.  — A  distraint 
made  in  the  absence  of  the  relation  of  landlord  and  tenant  is  an 
ordinary  trespass  for  which  the  usual  action  is  trespass,^^  but  trover 
may  be  brought.®* 

(n.)  When  No  Rent  Due.  —  At  common  law  the  tenant  of  goods  dis- 
trained when  no  rent  is  due  may  maintain  against  the  person  making 
the  distress,  an  action  of  trespass,®'  trover,®*  or  case.®^  The  fact  that 
the  rent  distrained  for  becomes  due  after  the  levy  is  made,  cannot  be 
urged  as  a  justification.®® 


76.  Walker  v.  Giles,  6  C.  B.  662,  136 
Eng.  Reprint  1407. 

[a]  Replevin  From  Purchaser. — 
When  the  property  distrained  belongs 
to  a  third  party  he  is  not  limited  to 
an  action  against  the  landlord,  but 
may  replevin  the  goods  from  the  pur- 
chaser. Shuler  v.  Grunewald  Co. 
(Miss.),  74  So.  659;  Groves  v.  Lewis, 
53  Pa.  Super.  511. 

[b]  Distraint  by  Third  Party. — The 
action  of  replevin  lies  when  a  distress 
is  made  by  a  third  party  who  claims 
an  interest  in  the  leased  premises,  but 
who  does  not  sustain  the  relation  of 
landlord  to  the  tenant.  Downs  v. 
Cooper,  2  Q.  B.  256,  114  Eng.  Reprint 
100. 

77.  Pa.— Fiat  Motor  Co.  v.  North 
Broad  St.  Realty  Co.,  61  Pa.  Super. 
35.  S.  C— Hilson  i;.  Plain,  2  Bailey 
168.  Eng.— Evans  v.  Elliott,  5  Ad.  & 
El.   142,   111  Eng.  Reprint   1120. 

[a]  Distress  for  More  Than  Due. 
When  the  landlord  levys  a  distress  for 
more  rent  than  ia  due,  the  tenant's 
proper  course  of  action  is  to  tender 
the  amount  really  due  and,  if  refused, 
to  replevin  the  goods  and  try  the  ques- 
tion of  the  amount  due  in  the  action 
of  replevin.  Glynn  v.  Thomas,  11 
Hurl.  &  G.  870,  2  Jur.  N.  S.  378,  25 
L.  J.  Exch.   125,  4  Wkly.  R.  363. 

78.  Tunnicliflfe  v.  Wilmot,  2  Car.  & 
K.   626,   61    E.   C.  L.   624. 

79.  Regnart  v.  Porter,  7  Bing.  451, 
131  Eng.  Reprint  174;  Hegan  v.  John- 
son, 2  Taunt.  148,  127  Eng.  Reprint 
1033;  Dunk  v.  Hunter,  5  Barn.  &  Aid. 
322,  106  Eng.  Reprint   1209. 

80.  Davis  V.  Gyde,  2  Ad.  &  El.  623, 
111  Eng.  Reprint  240;  Cooper  v.  Robin- 
son, 10  Mees.  &  W.  694. 

81.  Miss.— Paine  v.  Hall  Safe  4b  L. 


Co.,  64  Miss.  175,  1  So.  56;  Gibson  v. 
Lock,  58  Miss.  298.  Pa.— Esterly  Mach. 
Co.  V.  Spencer,  147  Pa.  466,  23  Atl. 
774;  Caldcleugh  v.  Hollingsworth,  S 
Watts  &  S.  302.  Eng.— Eaton  v.  South- 
by,  1  Will.  131. 

82.  111.— Lindley  v.  Miller,  67  HI. 
244.  Ky.— Whitney  v.  Carle,  8  B.  Mon. 
171.  N.  J.— Whitcomb  v.  Brant,  76  N. 
J.  L.  201,  68  Atl.  1102. 

83.  Stavely  v.  Allcock,  16  Q.  B.  636, 
117  Eng.  Reprint  1024;  Yates  v.  Tearle, 
6  Q.  B.  282,  115  Eng.  Reprint  109. 

84.  Shipwick  v.  Blanchard,  6  Term 
R.   298,   101    Eng.   Reprint   563. 

85.  Pa.— Fretton  v.  Karcher,  77  Pa. 
423;  Rees  v.  Emerick,  6  Serg.  &  R. 
286.  Va. — Olinger  v.  McChesney,  7 
Leigh  (34  Va.)  660.  Eng.— Ireland  v. 
Johnson,  1  Bing.  M.  C.  162,  131  Eng. 
Reprint  1080;  Lockier  v.  Paterson,  1 
Car.  &  K.  271,  47  E.   C.  L.  271. 

[a]  Mere  possession  by  tenant  is  not 
enough.  So  where  his  property  has 
already  been  levied  upon  by  an  officer 
to  satisfy  an  execution  against  him, 
leaving  the  goods,  in  the  tenant's  pos- 
session, the  action  of  a  landlord  in 
distraining  when  no  rent  is  due  is  with- 
out injury  to  the  tenant  and  therefore 
not  actionable.  Reece  v.  Rodgers,  40 
Pa.  Super.  171. 

86.  Hugill  V.  Reed,  49  N.  J.  L.  300 
8  Atl.  287.  ' 

87.  Ky. — Skidmore  v.  Ensign,  6  J.  J. 
Marsh.  577.  Va.— Olinger  v.  McChes- 
ney, 7  Leigh  (34  Va.)  660.  Eng.— Lear 
r.  Caldeeott,  4  Q.  B.  123,  114  Eng. 
Reprint  844;  Smith  v.  Goodwin,  4  Baru. 
&  Ad.  413,   110   Eng.  Reprint  511. 

88.  Evans  v.  Herring,  27  N.  J.  L. 
243;  Reece  v.  Rodgers,  40  Pa.  Super. 
171.  ^ 
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By  statute,  in  some  jurisdictions,  an  action  for  double  damages  is 
provided  in  case  a  distress  is  made  when  no  rent  is  due.^®  But  gen- 
erally such  statute  may  be  invoked  only  when  a  sale  occurs  before  any 
rent  is  due.'"  The  declaration  or  complaint  must  declare  under  the 
statute  in  order  to  support  a  recovery  thereunder.®^ 

(III.)    After  Tender  of  Rent.  —  When    the    tenant's    goods    are    dis- 
trained after  he  has  tendered  the  rent  due,  he  may    maintain    ani 
action  of  trespass  therefor,®^  or  case;'^  but  in  the  event  of  a  lawful! 
distress,  after  which  a  tender  is  made  and  accepted,  the  tenant's  actionf 
for  refusing  to  redeliver  the  goods  is  trover,®* 

(IV.)    For  More  Than  Is  Due.  —  In  some   jurisdictions  a   distress   forf 
a  sum  in  excess  of  that  actually  due  is  not  actionable,®^  even  though 
made  maliciously,®'^  but  in  others  a  different  rule  prevails.®^ 

(V.)  On  Exempt  Property.  —  A  distress  levied  on  property  which  is 
exempt  renders  the  party  distraining  liable  in  an  action  of  trespass," 


89.  See  the  statutes  and  the  follow- 
ing: Del. — Bupp  V.  Veasey,  100  Atl. 
327.  Ind. — Smith  v.  Downing,  6  Ind. 
874;  Stowman  v.  Landis,  5  Ind.  430; 
Kichardson  v.  Vice,  4  Blacki.  13.  Ky. 
Try  V.  Breckinridge,  7  B.  Mon.  31; 
Ward  V.  Beatty,  2  B.  Mon.  260.  Miss. 
Hawkins  f.  James,  69  Miss.  361,  11 
So.  654;  Kyzer  v.  Middleton,  61  Miss. 
360.  N.  J. — Hartshorne  v.  Kierman,  7 
N.  J.  L.  29.  Pa.— Senft  v.  Mcllvain, 
43  Pa.  Super.  518;  Bischoff  v.  Loper, 
16  Montg.  Co.  73. 

[a]  If  any  rent  is  due,  but  the  dis- 
tress is  for  more  than  is  due,  the  action 
for  double  damages  will  not  lie.  Peters 
V.  Newkirk,  6  Cow.   (N.  Y.)   103. 

[b]  Statute  Not  Restrictive. — Where 
the  statute  provides  for  an  action  for 
double  damages,  the  tenant  is  not 
bound  to  avail  himself  of  it,  but  may 
resort  to  his  common-law  action.  Bell 
V.  Norris,  79  Ky.  48. 

[c]  A  distress  to  prevent  removal 
of  the  tenant's  goods  and  secure  rent 
to  become  due  is  not  a  ease  within 
the  statute.  Kyzer  v.  Middleton,  61 
Miss.  360. 

90.  Fry  v.  Breckinridge,  7  B.  Mod. 
^Ky.)  31;  Weber  v.  Loper,  16  Montg. 
Co.  (Pa.)  70.  But  see  Smith  v.  Down- 
ing, 6  Ind.  374. 

91.  Ky.— Bell  f.  Norris,  79  Ky.  48; 
Garnett  v.  Jennings,  19  Kv.  L.  Rep. 
1712,  44  S.  W.  382.  N.  J.— Hugill  v. 
Reed,  49  N.  J.  L.  300,  8  Atl.  287.  Pa. 
Rovse  r.  May,  93  Pa.  454;  Tretton  v. 
Karcher,  77  Pa.  423. 

92.  Richards  v.  McGrath,  100  Pa. 
389. 

[a]     Any  time  before  impounding,  at 
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common  law,  a  valid  tender  may  be 
made.  Ladd  v.  Thomas,  12  Ad.  &  El. 
117,   113    Eng.   Reprint   755. 

93.  Holland  v.  Bird,  10  Bing.  15,  131 
Eng.  Reprint  810;  Branscomb  v. 
Bridges,  1  Barn.  &  C.  145,  107  Eng. 
Reprint  54. 

94.  West  V.  Nibbs,  4  C.  B.  172,  17 
L.  J.  C.  P.  150,  56  E.  C.  L.  172,  136 
Eng.  Reprint  470. 

95.  Bonaparte  v.  Thayer,  95  Md.  548, 
52  Atl.  496;  Hamilton  v.  Windolf,  36 
Md.  301,  11  Am.  Rep  491;  Tancred  v. 
Leyland,  16  Q.  B.  669,  117  Eng.  Re- 
print 1036;  Glynn  v.  Thomas,  11  Hurl. 
&  G.  870,  2  Jur.  N.  S.  378,  25  L.  J. 
Exeh.   125,  4  Wkly.  R.  363. 

96.  Stevenson  v.  Newnham,  13  C.  B. 
285,   138  Eng.  Reprint  1208. 

97.  111.— Harms  v.  Solem,  79  111. 
460.  Pa. — McElroy  v.  Dice,  17  Pa. 
163;  Thomas  v.  Gibbons,  21  Pa.  Super. 
635.  Tex.— McKee  v.  Sims,  92  Tex. 
5],  45  S.  W.  564. 

98.  Harvey  f.  Pocock,  11  Mees.&  W. 
740;  Nargett  v.  Nias,  1  El.  &  El.  439, 
120  Eng.  Reprint  974;  Pitt  v.  Shew, 
4  Barn.  &  Aid.  206,  106  Eng.  Reprint 
913. 

Property  exempt  from  levy,  see  15 
Standard  Proc.   831. 

[a]  Goods  of  Third  Party. —  (1) 
Property  which  is  exempt  from  seizure 
on  a  distress  warrant  because  it  does 
not  belong  to  the  tenant  should  be 
replevined  before  sale,  by  the  true 
owner  (Paine  v.  Hall  Safe  &  Lock  Co., 
64  Miss.  175,  1  So.  56;  Gibson  v.  Lock, 
58  Miss.  298;  Esterlv  Mach.  Co.  v. 
Spencer,  147  Pa.  466,  23  Atl.  774;  Cald- 
cleugh  V.  Hollingsworth,  8  Watts  &  S. 
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or  trover,^^  or  case/  for  the  damages  sustained  by  the  tenant. 
(VI.)  Excessive  Levy.  — When  an  unreasonable  quantity  of  goods  in 
excess  of  the  rent  due  is  distrained,  the  statutes  generally  give  the 
tenant  or  owner  an  action  on  the  case  for  the  damage  sustained. ^ 
Trespass  will  not  lie.^  But  when  one  article  only  is  taken,  the  fact 
that  it  is  of  much  greater  value  than  the  rent  due  is  immaterial.* 


[Pa.]  302;  Lengert  Co.  f.  Bellevue  B. 
&  L.  Assn.,  15  Pa.  Super.  380);  (2) 
but  if  the  landlord,  knowing  the  own- 
irship  of  the  goods,  proceeds  with  the 
sale  without  giving  the  owner  a  chance 
to  replevin  them,  he  is  liable  in  an 
action  of  trespass  for  damages.  Brown 
i;.  Stackhouse,  155  Pa.  582,  26  Atl.  669, 
35  Am.  St.  Rep.  908;  Toledo  Tinware 
Mfg.  Co.  V.  Duff,  15  Pa.  Super.  383. 

[b]  Part  liable  to  seizure,  and  part 
exempt,  does  not  render  the  distress 
illegal  as  to  those  chattels  liable  to 
seizure.  Nargett  v.  Nias,  1  El.  &  El. 
i39,  120   Eng.   Reprint   974. 

99.  Ky.— Hall  v.  Amos,  5  Mon.  89, 
17  Am.  Dec.  42.  N.  Y.— Connah  v. 
liale,  23  Wend.  462.  Eng.— Swire  v. 
Leach,  18  C.  B.  (N.  S.)  479,  144  Eng. 
Reprint  531;  Dalton  v.  Whittem,  3  Q. 
B.  961,  114  Eng.  Reprint  777;  Gis- 
bourn  v.  Hurst,  1  Salk.  249,  91  Eng. 
Reprint  220.  Can. — Huskinson  r.  Law- 
rence, 26  U.  C.  Q.  B.  570. 

1.  N.  Y.— Connah  v.  Hale,  23  Wend. 
462.  S.  C. — Parkerson  v.  Wightman,  4 
Strobh.  363.  Eng.— Nargett  v.  Nias,  1 
El.   &   El.   439,   120    Eng.   Reprint    974. 

2.  See  the  statutes  and  the  follow- 
ing: Del. — Weber  v.  Vernon,  2  Penne. 
359,  45  Atl.  537.  lU.— Lindley  v. 
Miller,  67  111.  244;  Hare  v.  Stegall,  60 
111.  380.  Pa. — Jimison  v.  Reifsneider, 
97  Pa.  136;  McKinney  v.  Reader,  6 
V/atts  34.  Tex.— McKee  v.  Sims,  92 
Tex.  51,  45  S.  W.  564.  Eng.— Hutch- 
ins  V.  Chambers,  1  Burr.  579,  586,  97 
Eng.  Reprint  458;  Lynne  v.  Moody,  2 
Str.  851,  93  Eng.  Reprint  893.  Can. 
Kendrick  v.  Lee,  6  U.  C.  Q.  B.  (O.  S.) 
27. 

[a]  Punitive  damages  for  an  exces- 
sive distress  may  be  recovered  under 
some  statutes.  Alexander  v.  Able,  88 
S.  C.  368,  70  S.  E.  1009;  Jones  r.  Mc 
Creery  L.  &  Inv.  Co.,  82  S.  C.  456,  64 
S.   E.   225. 

[b"|  All  goods  subject  to  lien,  when 
the  statute  gives  a  lien  cnforcible  by 
distress,  may  be  taken,  even  though  the 
value  of  the  whole  amount  be  very 
much  in  excess  of  the  rent  due.     Mc- 


Kee   V.    Sims,    92    Tex.    51,    45    S.    W. 
564. 

[c]  To  Prevent  Removal. — When  the 
landlord  distrains  to  prevent  removal 
of  the  goods  from  the  premises,  the 
fact  that  more  are  seized  than  is  neces- 
sary does  not  bring  the  case  within 
the  statute.  Johnson  r.  Hulett,  56 
Tex.  Civ.  App.   11,   120  S.  W.  257. 

[d]  A  mistake  of  judgment  will 
ordinarily  relieve  the  party  distrain- 
ing from  any  liability  for  an  excessive 
levy.     Harms  v.  Solem,  79  111.  460. 

[e]  Reasonable  discretion  honestly 
applied  by  the  party  distraining  is  suf- 
ficient to  take  the  case  out  of  the  stat- 
ute. Weber  v.  Vernon,  2  Penne.  (Del.) 
359,  45  Atl.  537;  Roden  v.  Evton,  6 
C.  B.  427,   136   Eng.  Reprint   1315. 

[f]  No  Sale.— The  fact  that  the 
goods  distrained  are  not  sold,  either 
by  reason  of  an  arrangement  between 
the  parties  or  the  payment  of  the  rent, 
does  not  affect  the  right  to  bring  an 
action  for  excessive  distress.  Sells  v. 
Hoare,  1  Bing.  401,  130  Eng.  Reprint 
162;  Willoughby  v.  Backhouse,  2  Barn. 
&  C.  821,  107  Eng.  Reprint  587;  Chand- 
ler V.  Doulton,  3  Hurl.  &  C.  553. 

[g]  No  Impounding. — Even  though 
the  goods  distrained  are  not  removed 
from  the  tenant's  control,  he  may 
bring  an  action  for  excessive  distress. 
Baylis  v.  Usher,  4  Moore  &  P.  (Ene.) 
790.  ^' 

[h]  Satisfaction  of  Prior  Lien. — It 
does  not  constitute  an  excessive  dis- 
tress to  take  enough  to  satisfy  a  prior 
lien  as  well  as  that  due  for  rent. 
Smith  V.  Hoopes,  1  Penne.  (Del.)  177, 
39   Atl.  990. 

3.  Md. — Bonaparte  r.  Thayer,  95 
Md.  548,  52  Atl.  496.  Pa.— McKinney 
V.  Reader,  6  Watts  34.  Eng.— Crowther 
V.  Ramsbottom,  7  T.  R.  654,  4  Rev.  Rep, 
540,    101    Eng.   Reprint    1182. 

But  see  Cannon  r.  Cox,  98  S.  C.  185, 
82  S.  E.  399,  holding  that  an  ex- 
cessive levy  makes  the  person  distrain- 
ing a  trespasser  ab  initio. 

4.  Avenell  v.  Croker,  1  Moody  &  M, 
172,  22  E.  C.  L.  499;  Field  v.  Mitchell, 
6  Exeh.   (Eng.)   71. 
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(VII.)  Second  Distress.  —  A  second  distress  for  the  same  rent,  when; 
enough  goods  to  satisfy  the  rent  due  might  have  been  levied  upo 
at  the  first  distress,  generally  gives  the  tenant  a  right  of  action  fo: 
damages,  for  which  he  may  maintain  trespass,"^  trover,^  or  case.''  Bu 
an  action  for  damages  cannot  be  maintained  for  a  second  distress 
which  is  occasioned  by  a  bona  fide  mistake  by  the  person  making  the 
first  distress,^  or  when  there  were  insufficient  goods  subject  to  levy 
at  the  time  of  the  first  distress,^  or  when  the  first  distress  is  abandoned 
on  the  request  of  the  tenant,^"  or  the  landlord  is  prevented  from 
making  the  rent  out  of  the  first  distress  by  an  unlawful  act  of  the 
tenant,"  or  when  the  second  distress  is  for  rent  falling  due  sub- 
sequent to  the  first  distress.^^ 

(VIII.)  Irregularities.  — Irregularities  committed  before  the  seizure 
makes  the  person  distraining  a  trespasser  ab  initio  and  the  remedies 
available  are  the  same  as  for  any  illegal  distress.^^ 

After  Seizure.  —  For  damages  resulting  from  irregularities  after  seiz- 
ure in  a  legal  distress,  the  tenant  is  given  by  statute  in  some  juris- 
dictions an  action  of  trespass,^*  or  case.^®     For  an  irregularity  at  the 


iH 


5.  Smith  f.  Goodwin,  4  Barn.  &  Ad. 
413,   110   Eng.   Reprint   511. 

[a]  First  Distress  Illegal. — When 
the  first  proceeding  is  merely  a  tres- 
pass, and  not  a  distress,  there  can  be, 
of  course,  no  objection  to  the  second 
attempt  to  distrain  for  the  same  rent. 
Grunnell  v.  Welch,  2  K.  B.  Div.,  1905 
(Eng.)   650. 

6.  Smith  V.  Goodwin,  4  Barn.  &  Ad. 
413,  110  Eng.  Reprint  511. 

7.  Dawson  v.  Cropp,  1  C.  B.  961,  135 
Eng.  Reprint  821;  Lear  r.  Caldecott, 
4  Q.  B.  123,  114  Eng.  Reprint   844. 

8.  See  the  statutes  and  the  follow- 
ing: Brooks  V.  Wilcox,  11  Gratt.  (52 
"\'a.)  411;  Hut-chins  r.  Chambers,  1  Bur. 
579,  589,  97  Eng.  Reprint  458;  Bagge 
V.  Mawbv,  8  Exch.   (Eng.)   641. 

9.  Quinn  v.  Wallace,  6  Whart.  (Pa.) 
452;  Dawson  v.  Cropp,  1  C.  B.  961,  135 
Eng.  Reprint  821, 

10.  Owens  V.  Wynne,  4  El.  &  Bl. 
579,  119  Eng.  Reprint  212;  Hutchins 
V.  Chambers,  1  Bur.  579,  589,  97  Eng. 
Reprint  458;  Bagge  v.  Mawby,  8  Exch. 
(Eng.)  641;  Harpelle  V.  Carroll,  27  Ont. 
(Can.)   240. 

[a]  Abandonment.  —  The  landlord 
cannot  voluntarily  and  without  good 
cause  abandon  the  first  and  levy  a 
second  distress  without  becoming  liable 
in  damages  to  the  tenant  for  the  sec- 
ond distress.  Everett  v.  Neff,  28  Md. 
176;  Harris  v.  Wier,  2  Nova  Scotia 
Dec.   466. 

11.  Lee  r.  Cooke,  2  Hurl.  &  N.  584, 
3  Hurl.   &  N.   203. 
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12.  Wilton  V.  Whiffen,  8  L.  J.  K.  B. 
O.  S.  (Eng.)  303;  Heflford  r.  Alger,  1 
Taunt.  218,   127   Eng.  Reprint  816. 

[a]  Including  Prior  Rent. — A  land- 
lord distraining  for  rent  falling  due 
subsequent  to  the  first  distress,  may 
include  rent  which  was  due  prior  there- 
to, but  which  was  inadvertently  left 
out  of  the  first  proceeding.  Gambrell 
r.  Falmouth,  4  Ad.  &  El.  73,  111  Eng. 
Reprint  715. 

13.  See  the  following  cases:  Sher- 
man V.  Dutch,  16  111.  283;  Tharpe  V. 
Stallwood,  5  Man.  &  G.  760,  134  Eng. 
Reprint  766;  Attack  r.  Bramwell,  3 
Best  &  S.  520,  122  Eng.  Reprint  196; 
Brown  v.  Glenn,  16  Q.  B.  254,  117  Eng. 
Reprint  876. 

14.  See  the  statutes  and  the  follow- 
ing: Brown  r.  Howell,  68  N.  J.  L.  292, 
53  Atl.  459;  Ireland  v.  Johnson,  i 
Bing.  N.  C.  162,  131  Eng.  Reprint 
1080;  Winterbourne  V.  Morgan,  2 
Campb.    (Eng.)    117. 

[a]  At  common  law  any  irregularity 
rendered  the  proceeding  illegal  and  the 
person  distraining  became  a  trespasser 
ab  initio.  The  Six  Carpenters'  Case, 
8   Coke   146,   77   Eng.   Reprint   695. 

[b]  The  Englisli  statute,  II  Geo.  2, 
ch.  19,  §19,  changing  the  common  law 
as  indicated  in  the  text,  has  been  sub- 
stantially adopted  in  some  states  (see 
the  statutes),  in  others  it  has  not. 
Sheetz  r.  Baker,  38  111.  App.  349; 
Brisben   r.  Wilson,   60  Pa.  452. 

15.  See  the  statutes  and  preceding 
note. 


LANDLORD  AND  TENANT 


539 


sale,  this  being  within  the  statute,  trover  will  not  lie;^"  but  where  no 
such  statute  prevails,  trover  will  lie.-^  For  a  failure  to  appraise,  it 
lias  been  held  that,  under  the  statute,  case  is  proper,^^  but  not  tres- 
pass.*" 

D.  Landlord's  Lien.  —  1.  Source  and  Nature.  —  While  a  land- 
lord's; lien  may  be  reserved  in  the  lease  itself,-"  generally  it  exists  by 
force  of  statutes  and  attaches  by  operation  of  law  to  secure  the  pay- 
ment of  rent,"   or  claims  for  supplies  and  advances  furnished  the 


16.  Wallace  v.  King,  1  H.  Bl.  13, 
|l26  Eng.  Reprint  9;  Broome  v.  Rice,  2 
Str.  873,  93  Eng.  Reprint  907. 

17.  Tripp  V.  Grouner,  60  111.  474; 
Rhectz  V.  Baker,  38  111.  App.  349;  Bris- 
ben  V.  Wilson,  60  Pa.  452;  Briggs  v. 
Large,  30  Pa.  287. 

18.  Avenell  v.  Croker,  1  Moody  & 
Mai.  172,  22  E.  C.  L.  499;  Knight  f. 
Egerton,  7  Exch.  (Eng.)  407;  Robin- 
Eon  V.  Waddington,  13  Q.  B.  753,  116 
Eng.  Reprint   1451. 

19.  Messing  v.  Kemble,  2  Campb. 
(Eng.)   115. 

20.  U.  S.—In  re  All  Star  Feature 
Corp.,  232  Fed.  1004.  Colo.— Wilmore 
r.  Mintz,  42  Colo.  328,  95  Pac.  536, 
20  L.  R.  A.  (N.  S.)  259.  Fla.— Dekle 
r.  Calhoun,  60  Fla.  53,  53  So.  14.  Ga. 
Strickland  v.  Stiles,  107  Ga.  308,  33 
S.  E.  85.  III.— Kuttner  v.  Haines,  135 
111.  382,  25  N.  E.  752,  25  Am.  St.  Rep. 
370.  la. — Maine  v.  Constantine,  157 
Iowa  625,  138  N.  W.  702;  Kean  r. 
Rogers,  118  N.  W.  515.  Ky.— Wendcr 
Blue  Gem  Coal  Co.  v.  Louisville  Prop- 
erty Co.,  137  Ky.  339,  125  S.  W.  732; 
Jones  V.  Louisville  Warehouse  Co.,  135 
Ky.  824,  123  S.  W.  307.  Mich.— Han- 
sen V.  Prince,  45  Mich.  519,  8  N.  W. 
584.  Mo. — Hardin  v.  Bank  of  Cen- 
tralia,  177  Mo.  App.  44,  163  S.  W. 
306;  McClain  v.  Abshire,  72  Mo.  App. 
390.  Neb.— Hubenka  v.  Vach,  64  Neb. 
170,  89  N.  W.  789.  N.  Y.— Case  v. 
Ploutz,  90  Misc.  568,  154  N.  Y.  Supp. 
914.  N.  D. — Aronson  r.  Oppegard,  16 
N.  D.  595,  114  N.  W.  377.  Ore.— Oliver 
f.  Grande  Ronde  Grain  Co.,  72  Ore. 
46,  142  Pac.  541;  Swank  r.  Elwert,  55 
Ore.  487,  105  Pac.  901.  R.  I.— Potter 
r.  Greenloaf,  21  R.  I.  483,  44  Atl.  718. 
S.  D.— McGarvey  v.  Prince,  32  S.  D. 
417,  143  N.  W.  380.  Tex.— Peck  v. 
Cain,  27  Tex.  Civ.  App.  38,  63  S.  W. 
177.  Vt.— Larawav  v.  Tillotson,  81  Vt. 
487,  70  Atl.  1063.  " 

[a]  Damages  for  breach  of  covenant 
in  the  lease  may  by  the  terms  of  the 
lease    be    made    a    lien    on     the     crop.  1 


Von  Berg  v.  Goodman,  85  Ark.  605,  109 
S.   W.   1006. 

[b]  Where  terms  of  the  statute  de- 
claring a  landlord's  lien  were  used  in 
stipulating  for  a  lien  in  a  lease,  that 
fact  does  not  make  the  lien  a  statutory 
one.  Maine  r.  Constantine,  157  Iowa 
625,  138   N".   W.   702. 

21,  U.  S.— McCann  v.  Evans,  185 
Fed.  93,  107  C.  C.  A.  313;  In  re  Scruggs, 
205  Fed.  673.  Ala.— Revnolds  v.  Har- 
dee, 193  Ala.  454,  69  So.  553.  Ariz. 
Friedman  v.  Murphey,  14  Ariz.  42,  124 
Pac.  654.  Colo.— Albers  v.  Turley,  10 
Colo.  App.  450,  51  Pac.  530.  Ga.— Gar- 
ner V.  Douglasville  Banking  Co.,  136 
Ga.  310,  71  S.  E.  478;  McDougal  f. 
Sanders,  75  Ga.  140.  111.— Nelson  v. 
First  Nat.  Bank,  184  111.  App.  349. 
la. — Ralston  Sav.  Bank  v.  Fisher,  165 
Iowa  680,  147  N.  W.  162;  Wright  v. 
Northrup,  140  Iowa  255,  118  N.  W. 
437;  Citizens'  Sav.  Bank  v.  Wood,  134 
Iowa  232,  111  N.  W.  929.  Kan.— Mael- 
7.eT  V.  Swan,  75  Kan.  496,  89  Pac. 
1037.  Ky.— Snowden  r.  Light,  5  Ky. 
L.  Rep.  607.  Okla.— Edwards  v.  King, 
27  Okla.  403,  112  Pac.  961.  Utah. 
Houston  Real  Estate  Inv.  Co.  v.  Hech- 
ler,  44  Utah  64,  138  Pac.  1159.  Wyo. 
Ramsey  v.  Johnson,  8  Wvo.  476,  58 
Pac.  755,  80   Am.  St.   Rep.' 948. 

[a]  Written  contract  not  necessary; 
the  lien  arises  from  the  relationship. 
Dorsett  v.  Watkins  (Okla.),  158  Pac. 
608. 

[b]  In  Alabama  the  lien  is  for  rent 
of  "storehouse,  dwelling  house  or  other 
building."  Carman  v.  Alabama  Nat. 
Bank,  101  Ala.  189,  13  So.  581. 

[c]  Rent  of  Farm  Lands.— Ark. 
Murphy  v.  Myar,  95  Ark.  32,  128  S.  W, 
359,  Ann.  Cas.  1912A,  573.  N.  C. 
Reynolds  v.  Taylor,  144  N.  C.  165,  56 
S.  E.  871.  Okla.— Dorsett  v.  Watkins, 
158    Pac.    608. 

fd]  Recording  of  lien  not  necessary. 
Caswell  r.  Lensing  (Tex.  Civ.  App.), 
183  S.  W.   75. 

[e]     In  all  cases  of  tenancy  whether 
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tenant  to  enable  him  to  make  a  crop.^^  In  some  states  it  is  necessary 
to  take  certain  steps  to  perfect  the  lien  such  as  filing  a  claim  there 
for-^  or  levying  a  distress  warrant,^*  but  generally  no  proceedings 
are  necessary  to  fix  the  lien;  it  exists  independently  of  the  remedy 
to  enforce  it  and  attaches  when  the  lease  is  made,^^  or  when  the  sup- 
plies are  furnished, ^^  or  the  crop  upon  which  it  fastens,  comes  into  ex- 


for  a  definite  term  or  at  will,  the  lien 
attaches.    In  re  Hersey,  171  Ted.  1001. 

[f]  An  equitable  lien  exists  where 
the  relation  of  landlord  and  tenant  ex- 
ists in  equity  only.  Murphy  v.  Brown, 
12  Ariz.  268,  100  Pac.  801. 

[g]  Period  of  Lien. — The  lien  ex- 
tends for  a  period  of  one  year  after 
the  rent  falls  due.  Des  Moines  Nat. 
Bank  v.  Council  Bluffs  Sav.  Bank,  150 
Fed.  301,  80  C.  C.  A.  189. 

22.  Ala. — Hawkins  r.  Damson,  182 
Ala.  83,  62  So.  15;  Gerson  v.  Norman, 
111  Ala.  433,  20  So.  453;  Butler-Kyser 
Oil  &  Fertilizer  Co.  v.  Howie,  4  Ala. 
App.  312,  58  So.  115.  Ark.— Brunson 
V.  Teague,  123  Ark.  594,  186  S.  W. 
78;  Jacobson  v.  Atkins,  103  Ark.  91, 
146  S.  W.  133;  Earl  v.  Malone,  80  Ark. 
218,  96  S.  W.  1062.  Ga.— Lathem  & 
Sons  V.  Stringer,  145  Ga.  224,  88  S.  E. 
941;  Lowe  v.  Warbington,  144  Ga.  181, 
86  S.  E.  537;  Camp  v.  Matthews,  143 
Ga.  393,  85  S.  E.  196;  Martin  v.  Nichols, 
127  Ga.  705,  56  S.  E.  995;  Buxton  v. 
Hickman,  18  Ga.  App.  260,  89  S.  E.  380; 
Hill- Atkinson  Co.  v.  Hasty,  17  Ga.  App. 
569,  87  S.  E.  839.  Ind.— Keim  v. 
Myers,  44  Ind.  App.  299,  89  N.  E. 
373.  Ky. — Marquess  v.  Ladd,  30  Ky. 
L.  Eep.  1142,  100  S.  W.  305;  Brown 
V.  Noel,  21  Ky.  L.  Rep.  648,  52  S.  W. 
849;  Carden  r.  Dearing,  14  Ky.  L.  Eep. 
78.  Miss. — Newman  v.  Bank  of  Green- 
ville, 66  Miss.  323,  5  So.  753.  N.  C. 
Sessoms  v.  Tayloe,  148  N.  C.  369,  62 
S.  E.  424.  S.  C— Sellers  v.  Campbell, 
103  S.  C.  207,  87  S.  E.  999;  Nexsen 
r.  Ward,  96  S.  C.  313,  80  S.  E.  599. 
Tex. — Red  River  Nat.  Bank  v.  Sproles 
(Tex.  Civ.  App.),  180  S.  W.  660;  Goins 
V.  Zanderson  (Tex.  Civ.  App.),  164  S. 
W.  918;  Lasater  v.  Streetman  (Tex. 
Civ.  App.),  154  S.  W.  657;  Small  v. 
RuFh  (Tex.  Civ.  App.),  132  S.  W.  874; 
Paine  r.  Borough  (Tex.  Civ.  App.),  132 
S.  W.  369. 

Liens  for  supplies  furnished  by  third 
parties  see  the  title  "Lands  and  Land 
Transfers." 

[a]  Selling  the  tenant  a  horse  to 
make  a  crop,  as  well  as  hiring  or 
lending   it,   entitles   the   landlord   to   a 
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lien.    Boyce  v.  Day,  3  Ga.  App.  275,  59 
S.  E.  930. 

[b]  The  relation  of  landlord  and 
tenant  must  exist,  otherwise  there  ig 
no  lien.  Saterfield  v.  Moore,  110  Ga. 
514,  35  S.  E.  638. 

[c]  A  tenant  who  sublets  is  a  land- 
lord and  entitled  to  the  lien.  Hawkins 
«;.  Damson,  182  Ala.  83,  62  So.  15; 
Frith  V.  Wright  (Tex.  Civ.  App.),  17S 
S.   W.   453. 

[d]  The  necessity  of  the  supplies 
to  the  tenant  is  immaterial.  Ferniman 
V.  Nowlin,  91   Ark.  20,   120  S.  W.  378. 

[e]  Advancements  include  anything 
of  value  supplied  by  the  landlord  to 
the  tenant  in  good  faith  for  the  pur- 
pose of  making  and  saving  the  crop. 
Windsor  Bargain  House  v.  Watson,  14? 
N.  C.  295,  62  S.  E.  305. 

[f]  For  supplies  furnished  by  an- 
other the  landlord  has  no  lien,  unless 
that  other  is  his  agent  and  he  assumes 
sole  liability  for  the  debt  thus  created. 
Henderson  r.  Hughes,  4  Ga.  App.  52, 
60  S.  E.  813. 

fg]  Where  landlord  is  a  mere  surety 
for  the  payment  of  the  debt  for  sup- 
plies he  has  no  lien  on  the  tenant'? 
crop  as  against  the  tenant's  creditors. 
Ranger  Mercantile  Co.  v.  Terrett  (Tex. 
Civ.  App.),   106  S.  W.   1145. 

[h]  Continuance  of  Lien. — Period  of 
continuance  of  the  lien  after  the  ex- 
piration of  the  term  fixed  by  statute 
See  Marquess  v.  Ladd,  30  Ky.  L.  Rep. 
1142,  100  S.  W.  305. 

23.  McLeod  v.  Russell,  59  Wash.  676. 
110  Pac.   626. 

24.  Herron  v.  Gill,  112  HI.  247;  Had- 
den  V.  Knickerbocker,  70  HI.  677,  22 
Am.  Rep.  80;  National  Cash  Register 
Co.  V.  Wait,   158   111.  App.  168. 

Levy  of  distress  warrant,  see  supra. 
V,  C,  7. 

25.  Ala. — Shapiro  v.  Thompson,  160 
Ala.  363,  49  So.  391.  Ariz.— Friedman 
r.  Murphv,  14  Ariz.  42,  124  Pac.  6S4. 
la.— Cochran  r.  Canty,  158  N.  W.  559. 

26.  Westmoreland  v.  Foster,  60  Ala. 
448;  Lathem  &  Sons  v.  Stringer,  145 
Ga.  224,  88  S.  E.  941 ;  Cochran  v.  Waits, 
127  Ga.  93,  56  S.  E.  241;   Hall  v.  Mc- 
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istence;-^  it  passes  by  sale  of  the  premises,-*^  or  assignment  of  the  claim 
on  notes  given  therefor,^^  and  is  not  dissolved  either  by  the  death  of 
the  tenant,'"'  or  the  insolvency  of  the  tenant's  estate. ^^ 

2.     Property  Subject  to  Lien.  —  The  lien  extends  to  all  non-exempt 
property  on  the  premises  belonging  either  to  the  lessee,-^-  or  to  his  as- 


Gaughey,  114  Ga.  405,  40  S.  E.  246. 

[a]  An  entry  into  actual  possession 
by  the  tenant  before  the  advancement 
is  made  is  not  necessary  to  the  exist- 
ence of  the  lien.  Lowe  v.  Warbington 
144  Ga.  181,  86  S.  E.  537. 

27.  Murphy  v.  Myar,  95  Ark.  32,  128 
S.  W.   359,   Ann.   Cas.   1912A,   573. 

[a]  The  lien  for  rent  of  farming 
lands  attaches  as  soon  as  the  croji 
comes  into  existence.  Murphy  v.  Myar, 
95  Ark.  32,  128  S.  W.  359,  Ann.  Cas 
1912A,  573. 

28.  Ball  V.  Citizens'  Bank,  143  Ga. 
55,  84  S.  E.  122. 

29.  Ala. — Hawkins  v.  Damson,  182 
Ala.  83,  62  So.  15  j  Westmoreland  f. 
Foster,  60  Ala.  448.  Ga.— Ball  v.  Cit- 
izens' Bank,  143  Ga.  55,  84  S.  E.  122; 
Garner  v.  Douglasville  Banking  Co.,  136 
Ga.  310,  71  S.  E.  478.  Miss.— Taylor 
V.  Nelson,  54  Miss.  524.  N.  C. — Aver» 
V.  McNeill,   77   N.   C.   50. 

[a]  Lien  not  assignable  so  as  to  vest 
assignee  with  right  to  enforce  it. 
Whaley  v.  Bright,  189  Ala.  134,  6r. 
So.  644;  Varner  v.  Eice,  39  Ark.  344; 
Roberts  v.  Jacks,  31  Ark.  597,  25  Am. 
Rep.  584. 

30.  Abraham  v.  Hall,  59  Ala.  386; 
McDonald's  Admr.  v.  Morrison,  50  Ala. 
30. 

31.  McDonald's  Admr.  v.  Morrison, 
50  Ala.  30. 

32.  U.  B.—In  re  Scruggs,  205  Fed. 
673;  In  re  Burns,  175  Fed.  633;  In  re 
Hersey,  171  Fed.  1001;  North  America 
Tr.  Co.  r.  Manhattan  Trust  Co.,  77  Fed, 
82.  Ala. — Shapiro  v.  Thompson,  160 
Ala.  363,  49  So.  391;  Bntler-Kyser  Oil 
&  Fertilizer  Co.  v.  Howie,  4  Ala.  App. 
312,  58  So.  115.  Ariz.— Murphey  v. 
Brown,  12  Ariz.  268,  100  Pae.  801.  Colo. 
Wilmore  v.  Mintz,  42  Colo.  328,  95  Pac. 
536,  20  L.  R.  A.  (N.  S.)  259.  Ga. 
Nash  r.  Orr,  9  Ga.  App.  33,  70  S.  E. 
194.  la. — Remington  Typewriter  Co.  v. 
McArthur,  145  Iowa  57,  123  N.  W.  760; 
Citizens'  Sav.  Bank  r.  Wood,  134  Iowa 
232,  111  N.  W.  929;  Becker  v.  Dalbv, 
86  N.  W.  314.  Ky.— Kloak  Bros.  &  Co. 
v..  Joseph,  150  Kv.  508,  150  S.  W.  651; 
Porter  v.  Rice,  'l28  S.  W.  70.  La. 
Schwartz  r.  Dennis,  138  La.  848,  70  So, 


857.  Miss.— Field  r.  Newburn,  91  Miss. 
861,  45  So.  573.  Mo.— McClain  v.  Ab- 
shire,  72  Mo.  App.  390.  Ore.— Swank 
V.  Elwert,  55  Ore.  487,  105  Pac.  901. 
Tex.— Me  Conn  ell  v.  Brick- Phillips  Co, 
(Tex.   Civ.    App.),   156   S.  W.    1133. 

[a]  A  teamster's  "wagon  exempt  as 
a  "tool  or  instrument"  not  subject 
to  lien  for  rent.  Schwartz  v.  Dennis, 
138  La.  848,  70  So.  857. 

[b]  On  fixtures  (1)  installed  by  les- 
see of  a  theater  before  the  building 
was  finished.  McConnell  v.  Brick-Phil- 
lips Co.  (Tex.  Civ.  App.),  156  S.  W. 
1133.  (2)  Machinery  which  the  parties 
hy  the  terms  of  the  lease  agree  to  treat 
as  personalty.  Booth  f.  Oliver,  67 
Mich.  664,  35  N.  W.  793. 

[c]  Preference  lien  on  property  pur- 
chased with  money  advanced  to  tenant, 
Butler-Kvser  Oil  &  Fertilizer  Co.  v. 
Howie,  4"  Ala.  App.  312,  58  So.  115. 

[d]  Movable  property  on  the  prem- 
ises. Brunner  Mercantile  Co.  r.  Rodg- 
in,  130  La.  358,  57  So.  1004;  Field  v. 
Newburn,  91  Miss.  861,  45  So.  573. 

[e]  Additions  and  Improvements, 
Davidson  r.  Fletcher,  130  La.  668,  58 
So.  504.  Compare  Meyer  r.  O'Dell,  18 
Tex.  Civ.  App.  210,  44  S.  W.  545. 

[f]  Lien  on  furniture  (1)  of  rented 
hotel  (Johnson  v.  Hulett,  56  Tex.  Civ. 
App.  11,  120  S.  W.  257),  or  (2)  on 
furniture  of  tenant  of  furnished  or  un- 
furnished rooms.  Albers  v.  Turlev,  10 
Colo.  App.  450,  51   Pac.  530. 

[g]  Proceeds  of  Sale  of  Property. 
(1)  Lienholder  may  claim  proceeds  of 
sale  of  property  to  which  lien  attaches. 
Monarch  r.  Dean,  3  Ky.  L.  Rep.  757; 
Grossman's  Sons  v.  Sanders,  114  La. 
958,  38  So.  692.  (2)  An  equitable  but 
not  a  statutory  lien  attaches  to  the  pro- 
ceeds of  sale  of  leased  property  in  a 
building,  where  the  agreement  author- 
izing the  sale  reserved  a  lien  to  the 
landlord  in  the  proceeds.  Kean  V. 
Rogers  (Iowa),  118  N.  W.  515. 

[h]  Property  on  leased  premises 
only,  and  not  other  property  belonging 
to  the  tenant.  L.  Luderbach  Plumbing 
Co.  r.  Its  Creditors,  121  La.  371,  46 
So.  359. 

[i]     Individual  property  of  a  partner 
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signee,^^  or  to  the  subtenant,^*  and  to  all  the  crops  of  whatever  kind 
grown  or  to  be  grown  upon  the  demised  land,''''  or  any  part  of  the 


though  kept  on  the  premises  is  not  sub- 
ject to  a  lien  for  rent  due  from  the 
firm.  Ward  v.  Walker,  111  Iowa  611,  82 
N.  W.  1028. 

[j]  Property  remaining  on  premises 
(1)  after  termination  of  the  tenancy 
subject  to  the  lien  (Villere  r.  Succes- 
sion of  Shaw,  108  La.  71,  32  So.  196), 
but  (2)  not  exempt  property  thus  left 
on  the  premises.  Bacon  v.  Carr,  112 
Iowa  193,  83  N.  W.  957. 

[k]  A  debt  due  to  the  lessee  by  a 
third  person  is  not  subject  to  the  lien 
of  the  landlord.  Edwards  v.  Fairbanks, 
Man.  Unrep.  Cas.   (La.)   53. 

[1]  Property  "in  the  residence"  as 
the  term  is  used  in  the  lien  law  in- 
cludes all  property  on  the  premises. 
York  V.  Carlisle,  19  Tex.  Civ.  App.  269, 
46  S.  W.  257. 

[m]  Crops  shipped  outside  state, 
lien  does  not  attach  to.  Ball,  Brown 
&  Co.  r.  Sledge,  82  Miss.  749,  35  So. 
447,   100   Am.   St.   Rep.   654. 

[n]  Property  acquired  subsequent 
to  the  execution  of  the  lease  subject 
to  the  lien.  McClain  v.  Abshire,  72 
Mo.  App.  390. 

33.  See  Hill  v.  Morris,  124  Ark.  132, 
186  S.  W.  609. 

34.  U.  S. — In  re  Simon  Hotel  Co., 
223  Fed.  664.  Ky.— Sutton  v.  Perkins, 
2  Ky.  L.  Rep.  233.  La.— Franek  r. 
Flynt,  132  La.  327,  61  So.  390;  Tulane 
Improvement  Co.  v.  W.  B.  Green  Photo 
Supplv  Co.,  124  La.  619,  50  So.  601. 
Tex.— Frith  v.  Wright  (Tex.  Civ.  App.), 
173  S.  W.  453;  Walhoefer  v.  Hobgood, 
19  Tex.   Civ.  App.  629,  48  S.  W.   32. 

[a]  For  rent  accruing  beyond  the 
term  of  the  subtenant  his  property  is 
not  liable.  Samuel  Gans  Co.  v.  Tyson, 
170  Ala.  513,  54  So.  237;  Le  May  v. 
Johnson,  35  Ark.  225. 

[b]  Eviction  of  subtenant  by  the 
lessee  will  defeat  the  original  land- 
lord's lien  on  subtenant's  property  for 
rent  accruing  thereafter.  In  re  Simon 
Hotel  Co.,  223  Fed.  664. 

35.  Ala. — Reynolds  v.  Hardee,  193 
Ala.  454,  69  So.  553.  Ark.- Jacobson 
V.  Atkins,  103  Ark.  91,  146  S.  W.  133; 
Von  Berg  v.  Goodman,  85  Ark.  605,  109 
S.  W.  1006.  Ga.— Hodnett  v.  Mann,  10 
Ga.  App.  666,  73  S.  E.  1082;  Madison 
Supply  &  Hdw.  Co.  f.  Richardson,  8 
Ga.  App.  344,  69  S.  E.  45.  111.— Hunter 
V.  Whitfield,  89  111.  229;  Nelson  v.  First 
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Xat.  Bank,  184  111.  App.  349;  Vincent 
r.  Riling,  168  111.  App.  445;  Colean 
Mfg.  Co.  r.  Jones,  122  111.  App.  172. 
Ind. — Keim  v.  Myers,  44  Ind.  App.  299, 
89  N.  E.  373.  la.— Fishbaugh  v.  Spuu- 
fiugle,  118  Iowa  337,  92  N.  W.  58. 
Mo.— Garroutte  v.  White,  92  Mo.  237, 
4  S.  AV.  681;  Prioe  v.  Roetzell,  56  Mo. 
500.  N.  C. — Livingston  v.  Parish,  89 
N.  C.  140.  Okla.— Dorsett  v.  Watkins, 
158  Pac.  608;  Lee  v.  Lowerv,  42  Okla. 
148,  140  Pac.  1175.  Tex.— Horton  r. 
Lee  (Tex.  Civ.  App.),  180  S.  W.  1169; 
Lasater  v.  Streetman  (Tex.  Civ.  App.), 
154  S.  W.  657;  Cardwell  v.  Masterson, 
27  Tex.  Civ.  App.  591,  66  S.  W.  1121. 
Wash. — Banning  v.  Liveslev,  87  Wash. 
580,  152  Pac.  4;  McLeod  f."  Russell,  59 
Wash.  676,  110  Pac.  626.  Wyo.— Ram- 
sev  V.  Johnson,  7  Wyo.  392,  52  Pac. 
1084. 

[a]  Until  one  month  after  removal 
of  the  crop  from  the  rented  premises, 
the  lien  attaches  to  such  crop.  Horton 
V.  Lee  (Tex.  Civ.  App.),  180  S.  W. 
1169;  American  Cotton  Co.  v.  Phillips, 
31  Tex.  Civ.  App.   79,  71  S.  W.  320. 

[b]  Crop  raised  by  subtenant  sub- 
ject to  the  lien.  Ala.- — Baker  v.  Cot- 
ney,  187  Ala.  137,  65  So.  799;  Drink- 
ard  V.  State,  12  Ala.  App.  184,  68  So. 
553.  Ark. — Jacobson  r.  Atkins,  103 
Ark.  91,  146  S.  W.  133.  Ga.— Leonard 
r.  Fields,  143  Ga.  479,  85  S.  E.  315. 
Tex. — Edwards  r.  Anderson,  36  Tex. 
Civ.   611,  82   S.  W.  659. 

[c]  Crop  of  Succeeding  Year. — (1) 
The  lien  for  rent  does  not  extend  to 
a  crop  of  the  ensuing  year  (O 'Kelly 
r.  Ferguson,  49  La.  Ann.  1230,  22  So. 
783),  (2)  nor  does  that  for  supplies 
(Ark.— Mills  v.  Prvor,  65  Ark.  214,  45 
S.  W.  350.  Ga.— Camp  v.  Matthews, 
143  Ga.  393,  85  S.  E.  196.  Tex.— Walk- 
er V.  Patterson's  Est.,  33  Tex.  Civ. 
App.  650,  77  S.  W.  437),  (3)  unless 
such  supplies  were  furnished  to  make 
a  crop  for  the  following  vear  (Lowe 
V.  Warbington.  144  Ga.  18*1,  86  S.  E. 
537;  Johnson  r.  McDaniel,  138  Ga.  203, 
75  S.  E.  101;  Fletcher  Guano  Co.  v. 
Vorus,  10  Ga.  App.  380,  73  S.  E.  348); 
(4)  and  in  some  states  any  unpaid  por- 
tion of  the  advances  for  one  year  be- 
comes an  advance  for  the  ensuing  year 
and  attaches  to  the  crop  of  that  vear. 
Bush  V.  Willis,  130  Ala.  395,  30  So. 
443. 
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same,'"  althoiigfh  it  was  agreed  to  pay  the  rent  in  specific  produce,^^ 
or  in  shares,'^  or  part  in  cash  and  part  in  crops.'^ 

3.  Sale,  Removal,  or  Other  Disposition  of  the  Property.  —  a. 
In  General.  —  The  landlord's  lien  is  sometimes  made  superior  to  other 
liens,***  and  cannot  be  defeated  by  a  mortgage  of  the  property,*^  seizure 
by  other  creditors  under  legal  process,*^  nor  by  sale  or  removal  from 
the  premises.**     It  may,  in  some  jurisdictions,   follow  the  property 


[d]  Only  crop  for  wMcli  supplies 
furnished;  does  not  attach  to  any  other 
crop.  Lasater  v.  Streetman  (Tex.  Civ. 
App.)»  i54  S.  W.  657. 

[e]  Crops    exempt    from    execution, 

(1)  subject  to  the  lien.  Hipsley  v. 
Price,    104    Iowa    282,    75    N.    W.    584. 

(2)  Not  exempt  from  lien  for  supplies 
furnished.  Keim  v.  Myers,  44  Ind. 
App.  299,  89  N.  E.  373;  Garden  v. 
Bearing,  14  Ky.  L.  Rep.  78. 

[f]  The  proceeds  of  sale  of  crop 
not  affected  with  the  lien.  Estes  v. 
McKinney  (Tex.  Civ.  App.),  43  S.  W. 
556. 

36.  Leonard  v.  Fields,  143  Ga.  479, 
85  S.  E.  315. 

[a]  Liable  for  whole  rent  (1)  even 
though  grown  by  subtenant  (Leonard 
V.  Fields,  143  Ga.  479,  85  S.  E.  315; 
Long  V.  Clark,  16  Ga.  App.  355,  85 
S.  E.  358),  (2)  unless  the  subletting 
was  assented  to  by  the  complainant. 
Long  V.  Clark,  16  Ga.  App.  355,  85  S.  E. 
358. 

37.  Le  May  v.  Johnson,  35  Ark.  225. 

38.  Browning  v.  Crawford,  145  Ky. 
279,  140  S.  W.  530;  Quigley  v.  Franklin, 
143  Ky.  92,  136  S.   W.   129. 

39.  Keim  v.  Myers,  44  Ind.  App. 
299,  89  N.  E.  373. 

40.  U.  S.—In  re  Mclntire,  142  Fed. 
593.  Ala.— Hudson  v.  Wright,  3  Ala. 
App.  290,  57  So.  90.  Ky.— Kloak  Bros. 
&  Co.  V.  Joseph,  150  Ky.  508,  150  S.  W. 
651.  N.  C— Reynolds  v.  Taylor,  144  N. 
C.  165,  56  S.  E.  871.  Tex.— Paine  v. 
Dorough  (Tex.  Civ.  App.),  132  S.  W. 
369. 

[a]  Prior  Liens. — The  landlord's 
lien  is  not  superior  to  one  acquired 
by  a  third  person  prior  to  the  com- 
mencement of  the  tenancy  and  before 
the  property  is  brought  upon  the  leased 
premises.  Ruge  v.  Webb  Press  Co.,  71 
Fla.  536,  71  So.  627,  L.  R.  A.  1916F, 
446. 

[b]  Superior  to  all  other  liens  "ex- 
cepting taxes,  mortgages  for  purchase 
money,  and  liens  of  employes  for  serv- 
ices  for   one   year   next   prior   to   the 


sale."     Houston   Real  Estate  Inv.   Co. 
f.  Heckler,  44  Utah   64,  138  Pac.   1159. 

[c]  Claim  for  purchase  money  of 
the  one  who  sold  the  articles  to  the 
tenant  is  inferior  to  landlord's  lien. 
Kloak  Bros.  &  Co.  v.  Joseph,  150  Ky. 
508,  150  S.  W.  651. 

[d]  Superior  to  Laborer's  Lien. 
The  lien  for  advances  is  made  superior 
to  a  laborer 's  lien  by  express  pro- 
vision of  the  statute.  Paine  v.  Dor- 
ough   (Tex.  Civ.  App.),  132  S.  W.  369. 

[e]  Inferior  to  Labor  Lien. — Smith 
V.  Hoopes,  1  Penn.  (Del.)  177,  39  Atl. 
990. 

41.  Colean  Mfg.  Co.  v.  Jones,  122  111. 
App.  172;  Brody  v.  Cohen,  106  Iowa 
309,  76  N.  W.  682. 

[a]  Crops  Mortgaged. — Colean  Mfg. 
Co.  V.  Jones,  122  111.  App.  172. 

42.  Ala. — Carman  v.  Alabama  Nat, 
Bank,  101  Ala.  189,  13  So.  581.  Ark. 
Le  May  v.  Johnson,  35  Ark.  225.  Ky. 
Porter  v.  Rice,  128  S.  W.  70.  Tex. 
Groesbeck  r.  Evans,  40  Tex.  Civ.  App. 
216,  83  S.  W.  430,  88  S.  W.  889. 

43.  Ala.— Gillespie  v.  McCleskey,  160 
Ala.  289,  49  So.  362.  Ariz.— Friedman 
('.  Murphey,  14  Ariz.  42,  124  Pac.  654. 
Ark. — Jacobson  v.  Atkins,  103  Ark.  91, 
146  S.  W.  133.  m.— Chapin  v.  Miles, 
151  111.  App.  164.  Ind. — Cunningham 
r.  Baker,  84  Ind.  597;  Kennard  v.  Har- 
vey, 80  Ind.  37.  la. — Ralston  Sav. 
Bank  v.  Fisher,  165  Iowa  680,  147  N. 
W.  162;  Hodges  v.  Trans-Mississippi 
Grain  Co.,  161  Iowa  496,  143  N.  W. 
501;  Maine  v.  Constantine,  157  Iowa 
625,  138  N.  W.  702;  Beck  r.  Minnesota 
&  Western  Grain  Co.,  131  Iowa  62,  107 
N.  W.  1032,  7  L.  R.  A.  (N.  S.)  930. 
Kan. — Maelzer  v.  Swan,  75  Kan.  496, 
89  Pac.  1037;  Scuilv  v.  Porter,  57  Kan. 
322,  46  Pac.  313;  Neifert  r.  Ames,  26 
Kan.  515.  Miss. — Peets  &  Norman  Co. 
r.  Baker,  95  Miss.  576,  48  So.  898.  Mo. 
Norrid  v.  Garner  (Mo.  App.),  182  S. 
W.  1025;  Mitchell  r.  Samford,  149  Mo 
App.  72,  130  S.  W.  99;  Williams  v.  De 
Lisle  Store  Co.,  104  Mo.  App.  567,  79 
S.  W.  487.     Okla.— Butler  i'.  Corey,  35 
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even  into  the  hands  of  innocent  purchasers  without  notice  ;**  but  this 
is  not  the  general  rule.^* 

b.  Injunction  Against.  —  A  removal  or  sale  of  the  properly  subject 
to  the  lien,  to  the  prejudice  thereof,  will  be  enjoined  when  for  any 
reason  the  ordinary  legal  remedy  would  be  unavailable  or.  inade- 
quate/^    Except  where  the  rent  is  not  yet  due*^  it  must  appear  that 


Okla.  471,  130  Pac.  137.  Tex.— Land 
V.  Roby,  56  Tex.  Civ.  App.  3.3.3,  120 
S.  W.  "1057.  Vt.— Laraway  v.  Tillot- 
son,  81  Vt.  487,  70  Atl.  1063.  Wash. 
Thomas  v.  Grote-Runkin  Co.,  75  Wash. 
280,   134   Pac.   919. 

Compare  Mather  v.  Schroedel,  2  Mc- 
Gloin  (La.)   194. 

[a]  Consent  to  the  sale  waives  the 
lien.  Faith  r.  Tavlor,  69  111.  App.  419; 
Randall  v.  Ditch,  123  Iowa  582,  99 
N.  W.  190;  Fishbaugh  v.  Spunaugle, 
118    Iowa   337,   92    N.   W.   58. 

44.  Hodges  v.  Trans-Mississippi  Grain 
Co.,  161  Iowa  496,  143  N.  W.  501; 
Fishbaugh  v.  Spunaugle,  118  Iowa  337, 
92  N.  W.  58;  Richardson  v.  Peterson, 
58  Iowa   724,  13  N.  W.  63. 

[a]  Bought  in  Open  Market. — Frorer 
V.  Hammer,  99  Iowa  48,  68  N.  W.  564. 

45.  Ala.— Hawkins  v.  Damson,  182 
Ala.  83,  62  So.  15;  Shapiro  t:  Thomp- 
son, 160  Ala.  36.3,  49  So.  391;  Burgin 
V.  Marx,  158  Ala.  63.3,  48  So.  348. 
Ark. — Hunter  v.  Matthews,  67  Ark.  362, 
55  S.  W.  144.  Del. — Lupton  v.  Hughes, 
2  Penne.  51-5,  47  Atl.  624.  Ga.— Lan- 
caster V.  Whiteside,  108  Ga.  801,  33 
S.  E.  995.  111.— Dawson  r.  Ellis,  151 
III.  App.  92.  Ky.— Monarch  v.  Dean,  3 
Ky.  L.  Rep.  757.  Mo. — Mathes  v. 
Staed,  67  Mo.  App.  399. 

46.  Cal.— Gregory  v.  Hay,  3  Cal. 
332.  See  Shannon  v.  Cavanaugh,  12 
Cal.  App.  434,  107  Pac.  574.  Ga. 
Williams  r.  Green,  37  Ga.  37.  la. 
Miller  v.  Eider,  105  N.  W.  594;  Gray 
V.  Bremer,  122  Iowa  110,  97  N.  W. 
P91;  Wallin  r.  Murphv,  117  Iowa  640, 
91  N.  W.  9.30;  Clark  v.  Havnes,  57 
Iowa  96,  10  N.  W.  292;  Rotzler  i;.  Rotz- 
ler,  46  Iowa  189;  Garner  v.  Cutting, 
32  Iowa  547.  Ky.— Wender  Blue  Gem 
Coal  Co.  r.  Louisville  Property  Co.,  137 
Ky.   339,   125   S.  W.   732. 

[a]  Tlie  equities  of  each  case  must 
control.  Protection  of  the  landlord  in 
his  seciirity  is  all  that  it  is  designed 
to  accomplish.  And  if  the  lien  which 
he  holds  would  in  no  wise  be  endan- 
gered by  a  removal  of  the  property 
from  the  premises,  equity  will  not  in- 
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terfere.      Carson    ?;.   Electric    Light     *: 
Power  Co.,  85  Iowa  44,  51  N.  W.  1144. 

[b]  Analogous  to  Rights  of  a  Mort- 
gagee.— The  rights  of  mortgagee  and 
those  of  a  landlord  holding  a  lien  are 
quite  the  same  in  this  respect.  "Upon 
the  same  principle  that  a  court  of 
equity  will  interfere  by  injunction  to 
prevent  the  commission  of  waste  by  a 
mortgagor,  at  the  suit  of  a  mortgagee, 
it  would  seem  that  the  same  relief 
would  be  afforded  to  a  landlord,  hav- 
ing a  lien  on  personal  property  for 
his  rent,  to  restrain  a  destruction  or 
waste  thereof  by  the  tenant."  Gar- 
ner V.  Cutting,  32  Iowa  547. 

[c]  A  surviving  partner  has  the 
right  to  close  out  the  business  in  such 
manner  as  he  might  deem  for  the  best 
interest  of  those  concerned  and  the 
landlord  is  in  such  case  not  entitled 
to  an  injunction  compelling  such  part- 
ner to  hold  the  goods  till  the  expira- 
tion of  the  term  of  the  lease,  or  to 
sell  them  only  in  the  ordinary  course 
of  trade,  especially  where  the  surviv- 
ing partner  himself  is  a  man  of  ample 
means.  Milner  v.  Cooper,  65  Iowa  190, 
21  N.  W.  558. 

[d]  Threats  to  sell  property  subject 
to  lien  for  rent  not  due  will  authorize 
injunction.  Miller  v.  Bider  (Iowa), 
105  N.  W.  594. 

[e]  A  sale  hy  execution  creditors 
of  the  property  subject  to  landlord's 
superior  lien  mav  be  enjoined.  Click 
V.   Stewart,   36   Tex.  280. 

[f]  Violation  of  Landlord's  Right. 
An  injunction  to  protect  the  landlord's 
lien  will  not  issue  in  the  absence  of 
an  actual  or  anticipated  violation  of 
his  right.  There  must  be  some  threat 
or  attempt  on  the  part  of  the  tenant 
or  third  persons  to  deprive  him  of  the 
security  of  his  lien  to  warrant  the 
remedv.  Stoaks  v.  Stoaks,  146  Iowa 
61,  124  N.  W.  757. 

47.  Miller  r.  Bider  (Iowa),  105  N. 
W.  594;  Wallin  v.  Murphy,  117  Iowa 
640,  91  N.  W.  930. 

fa]  Where  rent  is  not  yet  due  the 
landlord  may  have  no  legal  remedy  to 
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the  tenant  is  insolvent  or  that  he  is  without  tangible  property  which 
could  be  made  the  subject  of  attachment  or  execution.*^ 

c.  Actions  Based  on.  —  Where  the  lien  draws  with  it  the  right  of 
possession  by  virtue  of  a  provision  to  that  effect  in  the  lease,*^  or  by 
force  of  the  statute,"  the  landlord  may,  when  such  right  is  denied 
or  obstructed,  assert  it  by  proper  proceedings  such  as  an  action  to 
recover  possession.^^  claim  and  delivery,''^  err  replevin.^^  On  the 
other  hand,  in  some  states,  the  landlord  has  not  by  virtue  of  the  lien, 
any  property  either  general  or  special  in  the  crops  or  other  goods  to 
which  the  lien  attaches,^*  and  he  cannot  therefore  maintain  in  respect 
thereto  such  possessory  actions  as  trespass,^^  trover,^*^  replevin,^^  or 
a  statutory  proceeding  for  the  trial  of  right  of  property.^^  But  he 
may  nevertheless   maintain  an   action   for    the    damages    sustained, 


protect  his  lien  and  equity  will  there- 
fore restrain  tenant  from  removing  the 
property  from  the  premises  to  the  preju- 
dice of  the  lien.  Miller  v.  Bider 
(Iowa),  105  N.  W.  594;  Gray  v.  Bremer, 
122  Iowa  110,  97  N.  W.  991;  Wallin 
V.  Murphy,  117  Iowa  640,  91  N.  W. 
930. 

48.  Gregory  v.  Hay,  3  Cal.  332. 

49.  McGarvey  v.  Prince,  32  S.  D. 
417,  143  N.  W.  380;  Laraway  v.  Tillot- 
8on,  81  Vt.  487,  70  Atl.  1063. 

50.  Dale  v.  Taylor,  63  Kan.  674,  66 
Pac.  993;  McGehee  v.  Breedlove,  122 
N.  C.  277,  30  S.  E.  311;  Livingston 
V.  Parish,  89  N.  C.  140. 

51.  McGarvey  v.  Prince,  32  S.  D. 
417,  143  N.  W.  380. 

52.  McGehee  v.  Breedlove,  122  N.  C. 
277,  30  S.  E.  311;  Livingston  V.  Parish, 
89  N.  C.  140. 

[a]  Though  no  removal  of  the  crops 
from  the  land  takes  place  the  action  is 
maintainable,  as  where  the  tenant  or 
cropper,  or  any  other  person  takes  the 
crops  into  his  absolute  possession  and 
denies  the  right  of  the  landlord  there- 
to. Livingston  v.  Parish,  89  N.  C. 
140. 

53.  Dale  v.  Taylor,  63  Kan.  674,  66 
Pac.  993;  Abington  v.  Steinberg,  86 
Mo.  App.  639. 

[a]  Asserted  in  Replevin  Suit. — The 
lien  of  a  landlord  for  rent  may  be  as- 
serted in  an  action  of  replevin,  in 
which  the  tenant's  goods  have  been 
seized  by  an  alleged  owner.  Edwards 
f.  Cottrell,  43  Iowa  194. 

[b]  Against  execution  creditors  of 
the  tenant,  replevin  may  be  maintained 
by  the  landlord,  even  though  there 
may  be  more  than  sufficient  crop  to 
discharge    the    rent   and  pay    the   lien. 


Dale  V.  Taylor,  63  Kan.  674,  66  Pac, 
993. 

54.  Ala. — Norton  v.  Orendorflf,  191 
Ala.  508,  67  So.  683;  Folmar  &  Sons 
V.  Copeland,  57  Ala.  588;  Dunlany  v. 
Dickerson,  12  Ala.  601;  Thompson  v. 
Spinks,  12  Ala.  155.  Fla.— Dekle  v. 
Calhoun,  60  Fla.  53,  53  So.  14.  111. 
Webster  v.  Nichols,  104  111.  160;  Wright 
V.  Wilson,  179  111.  App.  630;  Chapin 
V.  Miles,  151  111.  App.  164.  la.— Eem- 
ington  Typewriter  Co.  v.  McArthur, 
145  Iowa  57,  123  N.  W.  760;  Hilman 
r.  Brigham,  117  Iowa  70,  90  N.  W, 
491.  Okla.— Butler  v.  Corey,  35  Okla. 
471,   130    Pac.   137. 

[a]  Nature  of  Lien.— "The  lien  of 
a  landlord  on  crops  grown  on  the 
rented  premises  for  the  payment  of 
rent  is  an  incident  to  the  tenancy. 
The  lien  is  neither  a  jus  in  re,  nor 
a  jus  ad  rem,  it  is  not  property  in 
the  crops,  but  a  right  to  charge  them 
with  the  payment  of  the  rent."  Abra- 
ham r.  Hall,  59  Ala.  386. 

55.  Thompson  r.  Spinks,  12  Ala.  155. 
[a]     Trespass  against  a  sheriff  who 

has  levied  an  execution  against  the 
tenant,  on  cotton  produced  on  the 
rented  land,  which  the  tenant  had  re- 
moved off  the  premises,  not  maintain- 
able. Thompson  v.  Spinks,  12  Ala. 
155. 

56.  Ala.— Baker  v.  Cotnev,  142  Ala. 
566,  38  So.  131;  Folmar  &  Sons  v. 
Copeland,  57  Ala.  588.  Fla.— Dekle  v 
Calhoun,  60  Fla.  53,  53  So.  14.  111. 
Wright  V.  Wilson,  179  111.  App.  630. 

57.  Knox  V.  Heliums,  38  Ark.  413; 
Remington  Typewriter  Co.  V.  McAr- 
thur, 145  Towa  57,  123  N.  W.  760. 

58.  Goins  v.  Zanderson  (Tex.  Civ. 
App.),    164   S.    W.   918. 
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against  one  who  with  notice  of  suoh  lien,"^"  but  not  otherwise^"  con- 
verts it.  Assumpsit  for  money  had  and  received  has  been  allowed" 
and  refused®^  in  such  cases.  A  tort  action  for  damages  is  also  a 
proper  remedy.''  And  the  proceeds  of  the  property  may  be  pursued 
by  a  bill  in  equity  into  the  hands  of  all  others  than  a  bona  fide  pur- 
chaser without  notice.®* 


59.  Ala. — Norton  v.  Orendorff,  191 
Ala.  508,  67  So.  683;  Hawkins  V.  Dam- 
son, 182  Ala.  83,  62  So.  15;  Baker  v. 
Cotney,  142  Ala.  566,  38  So.  131;  Hus- 
sey  V.  Peebles,  53  Ala.  432.  Ark. — Mur- 
phy V.  Myar,  95  Ark.  32,  128  S.  W. 
859,  Ann.  Cas.  1912A,  573.  Cal.— Wil- 
kerson  v.  Thorp,  128  Cal.  221,  60  Pac. 

679.  III.— Nelson  v.  First  Nat.  Bank, 
184  111.  App.  349.  Ind. — Keim  v.  Myers, 
44  Ind.  App.  299,  89  N.  E.  373.  la. 
Ealston  Sav.  Bank  v.  Fisher,  165  Iowa 

680,  147  N.  W.  162;  Hodges  v.  Trans- 
Mississippi  Grain  Co.,  161  Iowa  496, 
143  N.  W.  501;  Boyd  v.  Stipp,  151  Iowa 
276,  131  N.  W.  22;  Beck  v.  Minnesota 
&  Western  Grain  Co.,  131  Iowa  62, 
107  N.  W.  1032,  7  L.  E.  A.  (N.  S.) 
930.  Kan. — Neifert  v.  Ames,  26  Kan. 
515.  Miss. — Peets  &  Norman  Co.  v. 
Baker,  95  Miss.  576,  48  So.  898;  Cohn 
V.  Smith,  64  Miss.  816,  2  So.  244. 
Mo. — Mitchell  v.  Samford,  149  Mo.  App. 
72,  130  S.  W.  99.  Okla.— Butler  v. 
Corey,  35  Okla.  471,  130  Pac.  137.  Tex. 
Adams  v.  A.  A.  Paton  &  Co.  (Tex.  Civ. 
App.),  173  S.  W.  546;  Sexton  Rice  & 
Irr.  Co.  V.  Sexton,  48  Tex.  Civ.  App. 
190,  106  S.  W.  728;  Jackson  v.  Corley, 
30  Tex.  Civ.  App.  417,  70  S.  W.  570; 
Newman  v.  Ward  (Tex.  Civ.  App.),  46 
S.  W.  868. 

[a]  Nature  of  Action. — Actions  for 
damages  against  purchasers  from  ten- 
ant of  property  subject  to  lien  "are 
usually  termed  suits  for  conversion,  but 
they  are  in  reality  suits  by  a  mort- 
gagee for  damages  for  the  loss  or  im- 
pairment of  his  security,  and  the 
amount  of  his  recovery  in  the  suit  is 
measured  by  the  extent  of  the  dam- 
ages inflicted."  Adams  f.  A.  A.  Paton 
&  Co.  (Tex.  Civ.  App.),  173  S.  W. 
546. 

[b]  Conversion  against  a  mort- 
gagee who  received  and  sold  rice  sub- 
ject to  a  landlord's  lien.  Sexton  Rice 
&  Irr.  Co.  V.  Sexton,  48  Tex.  Civ.  App. 
190,   106  S.   W.   728. 

[c]  The  statute  provides  for  an  ac- 
tion against  one  who  purchases  with 
notice  of  the  lien.  See  The  Richmond 
V.  Cake,  1   App.  Cas.   (D.  C.)   447. 
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[d]  Where  tenant  is  authorized  to 
sell  cotton  grown  on  the  premises,  the 
purchasers  are  not  guilty  of  conver- 
sion. Harris  r.  McGuffey  (Tex.  Civ. 
App.),   185   S.   W.   1024. 

[e]  Receiving  Proceeds. — The  land- 
lord cannot  recover  of  a  broker  for 
removing  the  crops,  when  he  procured 
such  broker  to  buy  the  crops  to  ob- 
tain money  for  rent,  and  received  part 
of  the  proceeds.  Banning  v.  Livesley, 
87  Wash.  580,  152  Pac.  4. 

60.  Worthington  v.  Long,  9  Ala. 
App.  617,  64  So.  174;  Dawson  v.  Ellis, 
151  111.  App.  92.  Compare  Hodges  v. 
Trans-Mississippi  Grain  Co.,  161  Iowa 
496,  143  N.  W.  501. 

[a]  Purchaser  from  the  apparent 
owner  not  liable  in  conversion.  Worth- 
ington V.  Long,  9  Ala.  App.  617,  64  So. 
174. 

61.  Thornton  v.  Strauss,  79  Ala.  164; 
Westmoreland  v.  Foster,  60  Ala.  448; 
Thompson  r.  Merriman,  15  Ala.  166. 

[a]  As  against  factors  to  whom  ten- 
ant shipped  the  crop  with  instructions 
to  sell  it  and  turn  over  the  proceeds 
to  the  landlord,  the  latter  may  main- 
tain the  action.  Drake  v.  Whaley,  35 
S.  C.  187,   14  S.  E.  397. 

[b]  Judgment  against  the  tenant 
for  the  amount  of  rent  due  to  him 
need  not  first  be  obtained,  before  suit 
can  be  brought  against  a  purchaser  of 
the  crop.  Richardson  r.  Blakemore,  11 
liCa  (Tenn.)  290.  Contra,  Lawrence  v. 
Jenkins,   7  Yerg.    (Tenn.)   494. 

62.  Blum  r.  Jones,  51  Ala.  149; 
Dulany  r.  Dickerson,  12  Ala.  601;  An- 
derson &  Co.  V.  Bowles,  44  Ark.  108; 
Reavis  v.  Barnes,  36   Ark.  575. 

63.  Ala. — Blum  r.  Jones,  51  Ala. 
149;  Dulanv  r.  Dickerson,  12  Ala.  601. 
111.— Bowers  v.  Davis,  79  111.  App.  347. 
La. — Hvman  v.  Hibernia  Bank  &  Tr. 
Co.,  139  La.  411,  71   So.  598. 

[a]  Action  on  the  Case. — Nelson  t". 
First  Nat.  Bank,  184  111.  App.  349; 
Lvnch  r.  Smith,  154  111.  App.  469: 
Chapin  r.  Miles,  151   111.  App.  164. 

64.  Westmoreland  r.  Foster,  60  Ala. 
448;  Abraham  r.  Hall,  59  Ala.  386; 
Dickenson  v.  Harris,  48  Ark.  355,  3  S. 
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d.  Penalties.  —  A  penalty  recoverable  in  an  appropriate  action, 
is  sometimes  imposed  for  the  removal  or  concealment  of  the  tenant's 
property  to  avoid  the  payment  of  rent." 

e.  Criminal  Proceedings.  —  (I.)  In  General.  —  A  sale  or  disposition 
of  property  subject  to  a  landlord's  lien  without  his  consent  and  with 
an  intent  to  defraud  him  is  under  some  statutes  a  misdemeanor"^  and 
subjects  the  tenant  to  indictment,^^  or  other  appropriate  criminal 
process. 


W.  58;  Knox  v.  Heliums,  38  Ark.  413; 
Eeavis  v.  Barnes,  36  Ark.  575;  Le  May 
V.  Johnson,  35   Ark.  225. 

[a]  Notwithstanding  a  remedy  at 
law  exists,  an  assignee  of  rent  notes 
may  maintain  a  bill  in  equity  against 
a  purchaser  with  knowledge  of  the  lien, 
to  hold  such  purchaser  accountable  for 
the  proceeds  of  the  sale  of  the  prop- 
erty. Westmoreland  v.  Foster,  60  Ala. 
448. 

[b]  Proceeds  in  Court.  —  Landlord 
may  interplead  in  a  suit  by  a  mortga*gee 
to  foreclose  his  mortgage  upon  the  crop 
and  enforce  his  lien  upon  the  proceeds 
of  the  crop  in  the  hands  of  a  receiver. 
Le  May  v.  Johnson,  35  Ark.  225. 

65.  Strong  v.  Stebbins,  5  Cow.  (N. 
Y.)  210;  Coles  v.  Marquand,  2  Hill  (N. 
Y.)   447. 

See  generally  the  title  "Penalties, 
Forfeitures  and  Fines." 

[a]  Action  of  Debt. — Strong  v.  Steb- 
bins, 5  Cow.   (N.  Y.)   210. 

[b]  Property  Must  Belong  to  Ten- 
ant.— Strong  V.  Stebbins,  5  Cow.  (N. 
Y.)  210;  Coles  v.  Marquand,  2  Hill  (N. 
Y.)   447. 

66.  Ala.— Wilson  v.  State,  39  So. 
776;  Smith  v.  State,  139  Ala.  115,  36 
So.  727;  Drinkard  v.  State,  12  Ala. 
App.  184,  68  So.  553.  Ark.— Grace  v. 
State,  40  Ark.  97.  Ga. — Morrison  f. 
State,  111  Ga.  642,  36  S.  E.  902;  Smith 
f.  State,  17  Ga.  App.  554,  87  S.  E. 
829;  Bugg  r.  State,  17  Ga.  App.  211, 
86  S.  E.  405;  Kellam  v.  State,  2  Ga. 
App.  479,  58  S.  E.  695.  la.— State  v. 
Ashpole,  127  Iowa  680,  104  N.  W.  281. 
Miss.— Dolph  f.  State,  111  Miss.  668, 
71  So.  911;  Murry  v.  State,  98  Miss. 
594,  54  So.  72.  N.  C— State  f.  Crook, 
132  N.  C.  1053,  44  S.  E.  32;  State  r. 
Neal,  129  N.  C.  692,  40  S.  E.  205. 
Tenn.— State  v.  Hoskins,  106  Tenn.  430, 
61  S.  W.  781. 

[a]  A  loan  of  part  of  the  crop  by 
the  tenant,  without  payment  of  the 
debt  and  without  the  consent  of  the 
lienholder,  and  with  the  intent  to  de- 


fraud, is  indictable.    Bugg  v.  State,  17 
Ga.  App.  211,  86  S.  E.  405. 

[b]  Larceny. — In  Iowa  a  tenaat  of 
farm  lands  is  punishable  for  larceny 
where,  with  intent  to  defraud  the  land- 
lord and  without  his  consent,  he  sells 
or  disposes  of  the  grain  or  products 
ou  which  the  landlord  has  a  lien.  State 
f.  Ashpole,  127  Iowa  680,  104  N.  W. 
281. 

[c]  Where  five  days'  notice  of  re- 
moval of  the  crop  is  given  to  the  land- 
lord no  prosecution  will  lie.  State  v. 
Harris,  161   N.  C.  267,   76  S.  E.  683. 

[d]  The  lien  must  be  recorded  to 
make  it  an  indictable  crime  in  Arkan- 
sas to  remove  crops  subject  to  a  land- 
lord's lien  beyond  the  county.  Grace 
V.  State,  40   Ark.   97. 

[e]  A  cotenant  liable  though  the 
other  cotenants  may  not  have  partic- 
ipated in  the  sale.  Smith  v.  State,  17 
Ga.  App.  554,  87  S.  E.  829. 

[f]  Intent  of  the  tenant  in  making 
the  removal  is  not  material  under  some 
statutes.  McGarr  v.  State,  13  Ga.  App. 
80,  78  S.  E.  776;  State  f.  Crook,  132 
N.  C.  1053,  44  S.  E.  32. 

[g]  The  transfer  by  accused  of  rent 
notes,  taken  by  him  from  subtenants 
and  payable  to  himself  in  cotton  which 
is  subject  to  the  lien  of  the  landlord, 
is  equivalent  to  the  sale  of  the  cot- 
ton actually  grown  by  the  accused  on 
the  premises,  and  when  such  transfer 
is  without  the  landlord's  consent  and 
subjects  him  to  a  loss  it  is  indictable. 
Bell  V.  State,  14  Ga.  App.  425,  81  S.  E. 
253. 

67.  Ala.— Wilson  v.  State,  39  Sov 
776;  Smith  v.  State,  139  Ala.  115,  36 
So.  727.  Ga.— Morrison  v.  State,  111 
Ga.  642,  36  S.  E.  902;  Bugg  v.  State, 
17  Ga.  App.  211,  86  S.  E.  405.  la. 
State  V.  Ashpole,  127  Iowa  680,  104 
N.  W.  281.  Miss.— Dolph  v.  State,  111 
Miss.  668,  71  So.  911;  Murry  v.  State, 
98  Miss.  594,  54  So.  72.  N.  C— State 
V.  Harris,  161  N.  C.  267,  76  S.  E.  683; 
State  V.  Bell,  136  N.  C.  674,  49  S.  E. 
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(II.)  Jurisdiction  and  Venue.  —  A  prosecution  against  a  tenant  for 
false  pretences  in  selling  property  subject  to  a  lien  should  be  in- 
stituted in  the  county  in  which  the  property  is  sold.®^ 

(III.)  Pleading.  — The  indictment  or  other  pleading  may  set  forth 
the  offense  in  the  language  of  the  statute/"  and,  in  any  event,  should 
embody  the  substance  of  the  act.^^  It  must  be  broad  enough  to  cover 
the  transaction  relied  upon  as  constituting  the  offense, ^^  and  be  free 
from  duplicity.'^^  The  indictment  should  conclude  against  the  peace 
and  dignity  of  the  state.''* 

(IV.)    Trial.  —  The  trial  proceeds  as  in  criminal  cases  generally." 

Questions  of  Law  and  Tact.  —  It  is  a  question  for  the  jury  under  the 


163;  State  v.  Neal,  129  N.  C.  692,  40 
S.  E.  205.  Tenn. — State  v.  Hoskins,  lOG 
Tenn.  430,  61  S.  W.  781. 

[a]  One  of  two  or  more  cotenants 
illegally  disposing  of  the  crop  may  be 
prosecuted  whether  the  other  cotenants 
participated  in  the  sale  or  not.  Smith 
V.  State,  17  Ga.  App.  554,  87  S.  E.  829. 

As  to  indictment,  information  and 
complaint,  see  generally  the  title  "In- 
dictment and  Information." 

69.  Murry  v.  State,  98  Miss.  594,  54 
So.  72. 

70.  Bell  V.  State,  14  Ga.  App.  425, 
81  S.  E.  253;  State  v.  Rose,  90  N.  C. 
712. 

Following  the  language  of  the  stat- 
ute, see  generally  12  Standard  Proc. 
442. 

[a]  Such  additional  allegations  as 
the  following  are  unnecessary  where 
the  offense  is  set  forth  in  the  language 
of  the  statute:  allegations  specifying 
what  crops  were  sold,  or  to  whom  sold, 
or  the  price  received,  or  the  nature 
or  terms  of  the  contract  under  which 
the  landlord's  lien  for  rent  arose.  See 
Bell  V.  State,  14  Ga.  App.  425,  81 
S.   E.   253. 

71.  State  V.  Ashpole,  127  Iowa  680, 
104  N.  W.  281;  State  v.  Rose,  90  N.  C. 
712. 

[a]  "The  indictment  ought  to 
charge  the  relation  between  the  'lessor 
or  his  assigns'  and  the  lessee  or  the 
assigns  of  the  latter,  the  liens  on  the 
crop  and  that  the  defendant  as  lessee, 
or  his  assigns,  or  some  other  person 
as  the  case  may  be,  pending  the  re- 
lation, removed  the  crop  or  a  part 
thereof  from  the  land  'without  the 
consent  of  the  lessor  or  his  assigns' 
(as  the  case  may  be),  and  without  giv- 
ing him  or  his  agent  five  days'  notice 
of  such  intended  removal,  and  before 
satisfying    all    the    liens    held    by   the 
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'lessor  or  his  assigns  on  the  crops.'  " 
State  V.  Rose,  90  N.  C.  712. 

[b]  Where  the  statute  applies  only 
to  a  particular  kind  of  tenancy  the  in 
dictment  should  allege  the  existence  of 
such  a  tenancy.  Thus  where  as  in 
Iowa  the  statute  applies  only  to  a  ten 
ancy  of  farm  lands  it  is  necessary  t 
set  out  in  the  pleading  that  the  ten 
ancy  was  of  farm  lands.  State  v 
Ashpole,  127  Iowa  680,  104  N.  W.  281. 

72.  Bugg  V.  State,  17  Ga.  App.  211, 
86  S.  E.  405;  Gilbert  v.  State,  16  Ga. 
App.  249,  85  S.  E.  86;  State  r.  Ash- 
pole, 127  Iowa  680,  104  N.  W.  281. 

[a]  A  pledge  or  pawn  of  the  prop- 
erty cannot  be  shown  under  an  indict- 
ment alleging  a  sale.  The  allegation 
in  such  case  should  be  that  accused  did 
so  "sell  or  otherwise  dispose  of"  the 
property,  etc.  Gilbert  v.  State,  16  Ga. 
App.  249,  85  S.  E.  86. 

[b]  Where  accused  loaned  part  of 
the  crop,  an  indictment  alleging  a 
sale  is  not  sufficient.  But  an  allega- 
tion that  accused  disposed  of  the  crop 
otherwise  than  by  sale  would  support 
a  conviction  in  such  case.  Bugg  v. 
State,  17  Ga.  App.  211,  86  S.  E.  405. 

73.  State  v.  Ashpole,  127  Iowa  680, 
104  N.  W.  281. 

[a]  An  indictment  is  bad  for  duplic- 
ity which  charges  defendant  with  dif- 
ferent sales,  dispositions  and  conceal- 
ments of  property  between  the  dates 
named  therein,  but  fails  to  aver  that 
all  were  a  part  of  one  transaction  and 
in  furtherance  of  a  single  design  to 
defraud.  State  v.  Ashpole,  127  Iowa 
680,  104  N.  W.  281. 

Duplicity  generally,  see  12  Standard 
Proc.  499. 

74.  Smith  v.  State,  139  Ala.  115,  36 
So.  727. 

75.  See  generally  the  titles  "Jurlet 
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evidence  in  tlie  ease  wliether  the  defendant  sold  or  moved  the  cotton 
with  a  knowledge  of  the  lien  and  with  fraudulent  purpose.''^ 

Instructions.  —  The  jury  should  be  properly  instructed  as  to  the 
essential  elements  of  the  offense,  such  for  example  as  the  necessity  of 
fraudulent  intent." 

4.  Enforcement  of  Lien.  —  a.  Necessity  for  Legal  Process.  —  The 
statutory  lien  without  other  authority  does  not  entitle  the  landlord  to 
seize  and  appropriate  the  property/*  and  the  tenant  may  restrain 
him  from  so  doing/^  replevin  the  property  from  him  where  he  has 
without  authority  taken  possession  of  it,^°  or  sue  him  for  its  value 
where  he  has  converted  it.^^  But  a  legal  proceeding  to  enforce  the 
lien  is  necessary  only  where  the  tenant  compels  it,*^  for  the  tenant 
may,  with  the  landlord's  consent,  sell  the  crops  or  other  property  to 
satisfy  the  lien,^^  or  else  surrender  them  to  the  landlord  in  satisfaction 
of  his  claim.**  Failing  to  obtain  the  tenant's  consent  to  take  the 
property,  the  landlord  must  invoke  the  aid  of  the  courts*^  to  afford  him 


and  Jurors;"  "Trial;"  and  titles  deal- 
ing with  particular  phases  of  trial  prac- 
tice. 

76.  Drinkard  r.  State,  12  Ala.  App. 
184,  68  So.  553;  Morrison  v.  State,  111 
Ga.  642,  36  S.  E.  902;  Reece  v.  State, 
5  Qa.  App.  663,  63  S.  E.  670. 

77.  Smith  r.  State,  17  Ga.  App.  554, 
87  S.  E.  829.  See  generally  the  title 
"Instructions,"  13  Standard  Proc. 
698. 

[a]  Request  Necessary. — Failure  of 
the  court  to  specifically  instruct  the 
jury  that  a  fraudulent  intent  is  an 
essential  element  in  the  crime,  is  not 
reversible  error  when  such  instruction 
was  not  requested.  Smith  v.  State,  17 
Ga.  App.  554,  87  S.  E.  829. 

78.  Ala. — Folmar  v.  Copeland,  57 
Ala.  588;  Banks  v.  Windham,  7  Ala. 
App.  616,  62  So.  297.  Ark.— Fernimau 
V.  Nowlin,  91  Ark.  20,  120  S.  W.  378; 
Buck  V.  Lee,  36  Ark.  525.  Ga.— W.  A. 
Latham  &  Sons  v.  Stringer,  145  Ga. 
224,  88  S.  E.  941;  Hall  v.  McGaughey, 
114  Ga.  405,  40  S.  E.  246.  111.— Chapin 
f.  Miles,  151  111.  App.  164;  Bowers  v. 
Davis,  79  111.  App.  347.  Ind.— Cun- 
ningham V.  Baker,  84  Ind.  597.  Neb. 
Hubenka  r.  Vach,  64  Neb.  170,  89  N. 
W.  789.  Ore.— Swank  v.  Elwert,  55 
Ore.  487,  105  Pac.  901. 

Compare   Tanner   f.  Tanner,   6   Rob. 
(La.)   35. 
As  to  distress,   see  supra,  V,  C. 

79.  Foster  r.  Roseberry  (Tex.  Civ. 
App.),   78  S.   W.   701. 

80.  Cunningham  v.  Baker,  84  Ind. 
597. 

81.  Swank  v.  Elwert,  55  Ore.  487, 
105  Pac.  901. 


[a]  It  is  a  conversion  of  the  prop- 
erty, making  the  lienholder  liable  in 
damages,  where  without  suit  he  takes 
and  sells  property  subject  to  a  lien 
(1)  reserved  in  the  lease  (Banks  v. 
Windham,  7  Ala.  App.  616,  62  So.  297; 
Swank  v.  Elwert,  55  Ore.  487,  105  Pac. 
901),  or  (2)  existing  by  force  of  statute. 
Schwulst  V.  Neelv  (Tex.  Civ.  App.),  50 
S.  W.   608. 

82.  Ky.— Barlow  v.  Fuller,  157  Ky. 
582,  163  S.  W.  742;  Marquess  v.  Ladd, 
30  Ky.  L.  Rep.  1142,  100  S.  W.  305. 
Mo. — Auxvasse  Milling  Co.  v.  Cornet, 
85  Mo.  App.  251.  Tex.— Schwulst  v. 
Neely   (Tex.  Civ.  App.),  50  S.  W.  608. 

83.  Auxvasse  Milling  Co.  v.  Cornet, 
85  Mo.  App.  251. 

84.  Ga.— Rousey  v.  Mattox,  111  Ga. 
883,  36  S.  E.  925.  111.— Colean  Mfg. 
Co.  V.  Jones,  122  111.  App.  172.  Ky. 
Barlow  v.  Fuller,  157  Ky.  582,  163 
S.  W.  742;  Marquess  r.  Ladd,  30  Ky. 
L.  Rep.  1142,  100  S.  W.  305.  Mo.— Aux- 
vasse Milling  Co.  v.  Cornet,  85  Mo. 
App.  251.  Tex. — Schwulst  v.  Neely 
(Tex.  Civ.  App.),  50  S.  W.  608. 

[a]  Upon  removal  of  the  tenant 
from  the  premises,  without  paying  his 
rent,  the  landlord  may  take  possession 
of  the  tenant's  property,  apply  it  to 
the  payment  of  the  lien  and  turn  over 
the  balance  to  tenant  or  his  assignee. 
Vincent  v.  Riling,  168  111.  App.  445. 

85.  Ala. — Folmar  v.  Copeland,  57 
Ala.  588.  Ga.— W.  A.  Lathem  &  Sons 
V.  Stringer,  145  Ga.  224,  88  S.  E;  941. 
111.— Bowers  r.  Davis,  79  111.  App.  347. 
Ind. — Cunningham  r.  Baker,  84  Ind. 
597. 
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redress,  in  some  appropriate  proceeding  such  as  hereinafter  indicated.*' 

b.  Remedies  To  Enforce.  —  (I.)  In  General.  —  The  statutes  creating 
the  lien  prescribe  the  manner  of  its  enforcement,  but  the  remedy  thus 
authorized  is  not  exclusive,^^  unless  made  so  by  the  express  terms  of 
the  statute  or  by  necessary  implication  therefrom,  nor  can  the  land- 
lord be  compelled  to  resort  to  such  remedy.'^  The  statutory  remedy 
moreover  should  not  be  extended  by  construction. ®® 

(II.)  Attachment.  — A  landlord's  lien  is  enforceable  under  some 
statutes  by  attachment  which  remedy  is  treated  elsewhere  in  this 
article.®" 

(III.)  Distress.  —  A  treatment  of  distress  proceedings  as  a  method  of 
enforcing  the  lien  will  also  be  found  in  a  previous  section  of  this 
article." 

(IV.)  Actions.92  — The  landlord's  lien  is  enforceable  by  an  action 
as  any  other  lien  given  by  law  or  equity.®^  Nor  is  the  right  to  main- 
tain such  action  precluded  by  any  statutory  remedy  that  the  lien- 
holder  may  have.®*  An  action  to  foreclose  the  lien  is  provided  for 
by  statute  in  some  jurisdictions.®' 


[a]  Eight  To  Participate  in  Execu- 
tion Fund. — Where  a  fieri  facias  issuing 
on  a  common-law  judgment  is  levied  on 
the  crops  grown  by  the  defendant  on 
rented  land,  and  the  crops  are  sold,  and 
Fubsequently  and  before  the  applica- 
tion of  the  proceeds  of  the  sale,  the 
landlord  of  the  defendant  forecloses 
his  lien  for  supplies  furnished  the  de- 
fendant, in  a  rule  to  distribute  the 
money,  in  the  absence  of  equitable 
grounds,  it  is  erroneous  to  award  the 
net  funds  to  the  landlord's  lien  for 
supplies  in  preference  over  the  com- 
mon-law fieri  facias.  W.  A.  Lathem 
&  Sons  V.  Stringer,  145  Ga.  224,  88  S.  E. 
941. 

86.  Goins  v.  Zanderson  (Tex.  Civ. 
App.),  164  S.  W.  918. 

For  appropriate  remedy,  see  infra, 
V,  D,  4,  b. 

[a]  "The  statutory  remedy  of  trial 
of  the  right  of  property  is  not  the 
proper  remedy  to  use  in  asserting  a 
lien  upon  property  levied  upon  by  vir- 
tue of  an  execution,  unless  such  lien- 
holder  is  in  possession  of  the  property 
at  the  time  of  the  levy."  Goins  v. 
Zanderson  (Tex.  Civ.  App.),  164  S.  W. 
918. 

87.  Ala. — Bynum  Mercantile  Co.  v. 
First  Nat.  Bank,  187  Ala.  281,  65  So. 
815;  Carmen  v.  Alabama  Nat.  Bank, 
101  Ala.  189,  13  So.  581;  Westmore- 
land V.  Foster,  60  Ala.  448.  111.— Hun- 
ter V.  Whitfield,  89  111.  229.  la.— Cit- 
izens' Sav.  Bank  v.  Wood,  134  Iowa 
232,   111    N.    W.   929.     Ky.— Brown   v. 
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Noel,  21  Ky.  L.  Rep.  648,  52  S.  W. 
849.  Miss. — Newman  v.  Bank  of  Green- 
ville, 66  Miss.  323,  5  So.  753.  Mo. 
Price  V.  Roetzell,  56  Mo.  500;  Hulett 
V.  Stoekwell,  27  Mo.  App.  328.  Tex. 
Bourcier  v.  Edmondson,  58  Tex.  675. 

88.  Snowden  v.  Light,  5  Ky.  L.  Rep. 
607. 

89.  Gedge  v.  Shoenberger,  5  Ky.  L. 
Rep.   157. 

90.  See  supra,  V,  B. 

91.  See  supra,  V,  C. 

92.  Actions  for  rent  generally,  see 
supra,  V,  A. 

Actions  based  on  sale,  removal  or 
other  disposition  of  property,  see  supra, 
V,   D,  3,  c. 

93.  Ariz. — Friedman  v.  Murphey,  14 
Ariz.  42,  124  Pac.  654.  Ark.- Jacob- 
son  V.  Atkins,  103  Ark.  91,  146  S.  W. 
133.  la. — Ralston  Sav.  Bank  v.  Fisher, 
165  Iowa  680,  147  N.  W.  162;  Maine 
V.  Constautine,  157  Iowa  625,  138  N. 
W.  702;  Citizens'  Sav.  Bank  r.  Wood, 
134  Iowa  232,  111  N.  W.  929;  Bartlett 
r.  Gaines,  11  Iowa  95.  Ky. — Brown  v. 
Noel,  21  Ky.  L.  Rep.  648,  52  S.  W. 
849.  Mo.  —  Norrid  v.  Garner  (Mo. 
App.),  182  S.  W.  1025;  Hulett  v.  Stock- 
well,  27  Mo.  App.  328.  Ore.— Swank  v. 
Elwert,  55  Ore.  487,  105  Pac.  901.  Tex. 
Small  V.  Rush  (Tex.  Civ.  App.),  132 
S.  W.  874. 

[a]  No  attachment  need  be  asked 
for  in  the  action.  Bartlett  v.  Gaines, 
11    Iowa  95. 

94.  See  supra,  V,  D,  4,  b,   (I). 

95.  Bourcier  v.  Edmondson,  58  Tex, 
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(V.)  Suits  in  Equity.  — A  court  of  equity  in  the  exercise  of  its  gen- 
eral jurisdiction  to  enforce  liens  for  the  payment  of  debts  may  grant 
appropriate  relief  where  the  statutory  or  legal  remedy  is  inadequate," 
or  where  the  lien  is  an  equitable  one.®^  A  proceeding  in  equity  to 
foreclose  the  lien  may  be  resorted  to.'^ 

(VI.)  Summary  Proceedings.99  —  Summary  remedies  other  than  those 
by  attachment^  and  distress^  are  available  in  some  states,  such  as  an 
affidavit  to  foreclose,^  or  a  summary  judgment  and  execution.* 

(VII.)    Assertion  in  Proceedings  Instituted  by  Others.  —  The  lien'  is  some- 


675;  Horton  v.  Lee  (Tex.  Civ.  App.), 
180  S.  W.  1169;  Goins  v.  Zanderson 
(Tex.  Civ.  App.),  164  S.  W.  918;  Card- 
well  r.  Masterson,  27  Tex.  Civ.  App. 
591,  66  S.  W.  1121;  Miller  v.  Newbauer 
(Tex.  Civ.  App.),  61  S.  W.  974;  Ran- 
dall r.  Eosenthal  (Tex.  Civ.  App.),  27 
g.  W.  906;  Ramsey  v.  Johnson,  7  Wyo. 
392.  52  Pae.   1084. 

[a]  Previous  distress  proceedings 
not  necessary  to  an  action  to  foreclose 
the  lien.  Randall  v.  Rosenthal  (Tex. 
Civ.  App.),  27  S.  W.  906. 

96.  Ala. — Eagle  Coal  Co.  r.  Gravlee. 
72  So.  30;  Bynum  Mercantile  Co.  v. 
First  Nat.  Bank,  187  Ala.  281,  65  So. 
815;  Abraham  v.  Hall,  59  Ala.  386. 
D.  O. — The  Richmond  v.  Cake,  1  App. 
Cas.  447.  111.— Webster  v.  Nichols,  104 
111.  160.  Ky. — Carden  v.  Dearing,  14 
Ky.  L.  Rep.  78. 

[a]  On  the  death  of  the  tenant,  a 
court  of  equity  will  enforce  the  land- 
lord's lien,  since  the  remedy  by  at- 
tachment is  not  then  available.  Abra- 
ham V.  Hall,  59  Ala.  386. 

[b]  As  against  property  under  at- 
tachment at  the  instance  of  other  cred- 
itors of  the  tenant  the  superior  lien 
for  rent  may  be  enforced  in  equity. 
Carmen  v.  Alabama  Nat.  Bank,  101  Ala. 
189,   13   So.   581. 

[c]  Where  an  account  is  necessary 
resort  may  be  had  to  equity  to  enforce 
the  lien.  Webster  v.  Nichols,  104  111. 
160. 

97.  Potter  v.  Greenleaf,  21  R.  I.  483, 
44  Atl.   718. 

98.  Ala.— Eagle  Coal  Co.  v.  Gravlee, 
72  So.  30;  Carmen  1;.  Alabama  Nat. 
Bank,  101  Ala.  189,  13  So.  581.  Ark. 
Earl  r.  Malone,  80  Ark.  218,  96  S.  W. 
1062.  Ga.— McKenzie  r.  Flannery,  90 
Ga.  590,  16  S.  E.  710.  lU.— Patterson 
r.  Northern  Trust  Co.,  230  Til.  334,  82 
N.  E.  837.  Neb.— Momrich  r.  Schwartz, 
4  Neb.  (Unof.)  811,  96  N.  W.  636.  B.  I. 
Potter  V.   Greenleaf,  21   E.  I.   483,  44 


Atl.  718.  Utah. — Houston  Real  Estate 
Tnv.  Co.  V.  Hechler,  44  Utah  64,  138 
Pac.  1159. 

Statutory  proceeding  to  foreclose,  see 
mpra,  V,  D,  4,  b,  (TV). 

[a]  A  proceeding  to  foreclose  a  lien 
in  a  court  of  law  becomes  a  cause  in 
equity  where  the  defendant  files  an 
equitable  plea  along  with  his  counter 
affidavit.  McKenzie  *  v.  Flannerv,  90 
Ga.  590,  16  S.  E.  710. 

[b]  The  disposition  of  property  sub- 
ject to  the  lien  may  be  enjoined  pend- 
ing foreclosure  proceedings.  Momrich 
V.  Schwartz,  4  Neb.  (Unof.)  811,  96 
N.  W.  636.  See  also  supra,  V,  D, 
3,  b. 

[c]  Attachment  of  the  property  (1) 
is  a  waiver  of  the  equitable  lien, 
since  the  remedy  by  attachment  is  in- 
consistent with  the  enforcement  of  such 
lien,  and  by  making  the  attachment 
the  plaintiff  must  be  deemed  to  have 
elected  that  remedy.  Potter  v.  Green- 
leaf, 21  R.  T.  483,  44  Atl.  718.  (2) 
But  a  lien  for  rent  not  matured  may 
be  enforced  in  equity  notwithstanding 
attachment  has  already  issued  for  rent 
matured.  Carmen  v.  Alabama  Nat. 
Bank,  101  Ala.  189,  13  So.  581. 

[d]  Distress  and  attachment  are  al- 
lowed in  Kentucky  only  for  the  col- 
lection of  rent  and  the  landlord  must 
resort  to  equity  to  enforce  his  lien  for 
supplies.  Carden  v.  Dearing,  14  Ky.  L. 
Rep.  78. 

99.  See  generally  the  title  "Sum- 
mary Proceedings." 

1.  See  supra,  V,  B. 

2.  See  supra,  V,  C. 

3.  W.  A.  Lathem  &  Sons  v.  Stringer, 
145  Ga.  224,  88  S.  E.  941,-  McKenzie 
V.  Flannery,  90  Ga.  590,  16  S.  E.  710; 
Hill-Atkinson  Co.  v.  Hasty,  17  Ga. 
App.  569,  87  S.  E.  839;  Bovce  v.  Day, 
3  Ga.  App.  275,  59  S.  E.  930. 

4.  See  The  Richmond  v.  Cake,  1  App. 
Cas.    (D.   C.)   447. 

5.  Ala. — Governor    v.    Bancroft,    16 
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timos  assented  in  a  proceeding  instituted  against  the  tenant  by  other 
judgment  creditors. 

e.  Time  To  Commence  Proceedings.  —  The  proceeding  to  foreclose 
a.  special  lien  may  be  commenced  before  the  debt  is  due  if  the  tenant 
is  removing  or  seeking  to  remove  his  crops  from  the  premises,®  or 
when  other  legal  process,  not  in  favor  of  the  landlord  nor  controlled 
by  him  nor  levied  at  his  instance  or  procurement,  is  being  enforced 
against  the  crops/ 

d.  Parties.  —  The  lien  should  be  enforced  by  a  party  entitled  to 
it  who  may  be  the  lessor,^  a  transferee  or  assignee  of  the  premises,^ 
or  the  claim,^°  or  the  rent  notes,^^  although  as  to  the  latter  the  remedy 
has  been  denied."  A  mortgagee  of  the  landlord  cannot  enforce  the 
lien." 

The  lien  is  enforceable  against  a  subtenant,^*  or  a  purehaser^^  from 


Ala.  605.  D.  C. — Gibson  v.  Gautier,  1 
Maekey  35.  Md. — Washington  v.  Wil- 
liamson, 23  Md.  244. 

[a]  Payment  Out  of  Proceeds  in 
Court. — Upon  motion  by  the  landlord 
the  court  may  order  the  lien  to  be 
paid  out  of  proceeds  of  goods  seized 
under  legal  process  sued  out  at  the  in- 
stance of  other  creditors.  Gibson  v. 
Gautier,  1  Maekey  (D.  C.)  35;  Wash- 
ington V.  Williamson,  23  Md.  244. 

[b]  In  Buit  to  enforce  a  mechanic's 
lien  the  landlord  may  set  up  his  lien 
by  answer.  Worthington  v.  Covington 
Roller  Skating  Rink  Co.,  10  Ky.  L.  Rep. 
363. 

6.  Vaughn  v.  Strickland,  108  Ga. 
659,   34   S.   E.    192. 

[a]  No  demand  for  payment  is 
necessary  in  such  case.  Vaughn  v. 
Strickland,   108   Ga.   659,  34  S.   E.   192. 

7.  See  Vaughn  v.  Strickland,  108  Ga. 
659,  34  S.  E.   192. 

8.  Ark. — Dickenson  v.  Harris,  48 
Ark.  355,  3  S.  W.  58.  Ga.— Henderson 
V.  Hughes,  4  Ga.  App.  52,  60  S.  E.  813. 
Kan.— Maelzer  v.  Swan,  75  Kan.  496,  89 
Pae.  1037. 

{a]  An  agent  who  makes  the  con- 
tract of  lease  in  his  own  name  may 
enforce  the  lien  in  his  own  name,  or 
it  may  be  enforced  in  the  name  of 
the  landlord  for  whom  the  lease  was 
made,  or  of  both  jointly.  See  Dicken- 
son V.  Harris,  48  Ark.  355,  3  S.  W. 
58;  Fargason  v.  Ford,  119  Ga.  343,  46 
S.  E.  431. 

[b]  Lessee  against  sublessee.  Hawk- 
ins V.  Damson,  182  Ala.  83,  62  So.  15; 
Frith  V.  Wright  (Tex.  Civ.  App.),  173 
S.  W.  453. 

9.  Benson  v.  Gottheimer,  7.5  Ga.  642; 
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Hansen  v.  Prince,  45  Mich.  519,  8  N. 
W.  584. 

[a]  Vendor  cannot  enforce  the  lien 
after  transfer  of  the  land  since  the 
vendee  then  becomes  the  landlord.  Han- 
sen V.  Prince,  45  Mich.  519,  8  N.  W. 
584. 

10.  Hawkins  v.  Damson,  182  Ala.  83, 
62  So.  15;  Ramsey  V.  Johnson,  7  Wyo. 
392,  52   Pac.   1084. 

[a]  A  special  supply  lien  reserved 
in  writing  and  transferred  on  the  day 
it  was  made  and  before  the  supplies 
were  furnished  may  be  foreclosed  by 
the  assignee.  Benson  v.  Gottheimer,  75 
Ga.  642.  See  also  Baldwin  v.  Mc- 
Carthern,  94  Ga.  622,  21  S.  E.  578. 

H.  Garner  v.  Douglasville  Banking 
Co.,  136  Ga.  310,  71  S.  E.  478;  Avera 
V.  McNeill,  77  N.  C.  50. 

[a]  But  a  sale  of  the  property  by 
the  landlord  after  he  had  transferred 
the  rent  notes  vests  the  right  to  en- 
force the  lien  in  the  purchaser  and 
precludes  the  transferee  from  maintain- 
ing the  proceedings.  Ball  v.  Citizens' 
Bank,  143  Ga.  55,  84  S.  E.  122. 

12.  Ala. — Westmoreland  v.  Foster,  60 
Ala.  448;  Foster  v.  Westmoreland,  52 
Ala.  223.  Ark.— Block  r.  Smith,  61 
Ark.  266,  32  S.  W.  1070;  Varner  v. 
Rice,  39  Ark.  344.  Miss. — Newman  v. 
Bank  of  Greenville,  66  Miss.  323,  5  So 
753. 

13.  Drakford  v.  Turk,  75  Ala.  339. 

14.  Garroutte  r.  White,  92  Mo.  237, 
4  S.  W.  681;  Frith  v.  Wright  (Tex. 
Civ.  App.),  173  S.  W.  453. 

15.  Ark. — Jacobson  v.  Atkins,  103 
Ark.  91,  146  S.  W.  133;  Murphy  v. 
Myar,  95  Ark.  32,  128  S.  W.  359,  Ann. 
Cas.  1912A,  573.  la.— Fishbaugh  v 
Spunaugle,  118  Iowa  337,  92  N.  W.  58. 
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the  tenant,  even  thoiifjh  he  be  a  bona  fide  pnrehaser  for  value.^* 
Junior  lienholders,^^  and  those  claiming  an  interest  in  the  property 
covered  by  the  lien/^  may  be  joined  as  parties  defendant  in  the  suit. 
But  persons  having  no  interest  in  the  property  are  not  necessary 
parties  defendant,^'  nor  is  the  tenant  after  he  has  parted  vi^ith  the 
property.^" 

Intervening  Parties. —  One  who  has  no  claim  against  either  plaintiff 
or  defendant  is  not  entitled  to  intervene.^^ 

6.  Pleading.  —  (I.)  Complaint  or  Affidavit.  —  The  complaint  or  pe- 
tition,^^  or,  in  some  jurisdictions,  an  affidavit, ^^  should  set  out  facts 
which  under  the  statute  or  otherwise  entitle  plaintiff  to  a  lien  and 
the  enforcement  thereof;  such  as  the  facts  of  leasing,^*  a  description 


Kan. — Maelzer  v.  Swan,  75  Kan.  496, 
89  Pac.  1037;  Gill  v.  Buckingham,  7 
Kan.  App.  227,  52  Pac.  897.  Mo.— Nor- 
rid  V.  Garner  (Mo.  App.),  182  S.  W. 
1025;  Mitchell  v.  Samford,  149  Mo. 
App.  72,  130  S.  W.  99. 

[a]  Constructive  notice  is  sufficient. 
Maelzer  r.  Swan,  75  Kan.  496,  89  Pac. 
1037. 

16.  Hodges  V.  Trans-Mississippi  Grain 
Co.,  161  Iowa  496,  143  N.  W.  501; 
Evans  r.  Collins,  94  Iowa  432,  62  N.  W. 
810;  Robinson  Co.  v.  Weathersby,  101 
Miss.  724,  57  So.  983;  Newman  v.  Bank 
of  Greenville,  66  Miss.  323,  5  So.   753. 

17.  Cardwell  v.  Masterson,  27  Tex. 
Civ.  App.  591,  66  S.  W.  1121. 

[a]  Parties  claiming  as  mortgagees 
under  a  mortgage  from  the  tenant  may 
be  joined  in  a  suit  to  foreclose  the  lien. 
Cardwell  v.  Masterson,  27  Tex.  Civ. 
App.  591,  66  S.  W.  1121. 

18.  Cardwell  v.  Masterson,  27  Tex. 
Civ.  App.  591,  66  S.  W.  1121. 

[a]  One  who  converts  property  sub- 
ject to  the  lien  is  properly  joined  as 
a  party  defendant  with  the  tenant. 
Cardwell  v.  Masterson,  27  Tex.  Civ. 
App.  591,  66  S.  W.  1121;  Peck  r.  Cain, 
27  Tex.  Civ.  App.  38,  63  S.  W.  177. 

[b]  Purchasers  of  the  goods  are 
proper  parties  to  an  action  to  foreclose 
the  lien.  Jackson  r.  Corlev,  30  Tex. 
Civ.  App.  417,  70  S.  W.  570.' 

19.  Maine  v.  Constantine,  157  Iowa 
625,  138  N.  W.  702. 

[a]  Though  at  some  prior  time  such 
person  may  have  had  an  interest  in 
the  property  does  not  necessitate  his 
being  made  a  party.  Maine  r.  Constan- 
tine,  157   Iowa   625,   138   N.   W.   702. 

20.  Friedman  r.  Murphev,  14  Ariz. 
42.  124  Pac.  6.54;  Gill  v.  Buckingham, 
7  Kan.  App.  227,  52  Pac.  597. 

[a]  Where  an  assignment  in  bank- 
ruptcy has  been  made  by  the  tenant, 


and  the  assignee  has  sold  the  goods 
to  a  third  party,  the  tenant  is  not  a 
necessary  party  to  an  action  there- 
after brought  to  enforce  a  rent  lien 
on  the  goods.  Friedman  r.  Murphey, 
14  Ariz.  42,   124  Pac.  654. 

[b]  But  in  an  action  on  rent  notes 
and  to  enforce  a  lien  given  by  the 
lease,  the  maker  of  the  lease  and  the 
present  owner  of  the  incumbered  prop- 
erty are  both  necessary  parties  defend- 
ant. Maine  v.  Constantine,  157  Iowa 
C25,  138  N.  W.  702. 

21.  Eeynolds  v.  Rvan  (Okla.),  157 
Pac.  933.  See  generally  the  title  "In- 
tervention. ' ' 

22.  Eagle  Coal  Co.  f.  Gravlee 
(Ala.),  72  So.  30;  Burgess  v.  American 
Mortg.  Co.,  115  Ala.  468,  22  So.  282; 
Lee  V.  Lowerv,  42  Okla.  148,  140  Pac 
1175. 

[a]  Attachment  need  not  be  asked 
for  in  petition.  Bartlett  v.  Gaines,  11 
loM'a  95. 

[b]  The  exact  date  when  the  lease 
was  forfeited  for  non-payment  of  rent 
reed  not  be  stated  in  a  bill  to  fore- 
close the  lien,  where  the  time  of  the 
breach  is  otherwise  made  sufficiently 
definite.  Eagle  Coal  Co.  v.  Gravlee 
(Ala.),  72  So.  30. 

23.  In  Georgia  the  plaintiff  files  an 
affidavit  to  foreclose.  N.  V.  &  M.  Law- 
rence V.  Hix,  74  Ga.  408;  Hill- Atkin- 
son Co.  r.  Hastv,  17  Ga.  App.  569,  87 
S.  E.  839;  Bovce  v.  Day,  3  Ga.  App 
275,  59  S.   E.  930. 

[a]  For  a  form  of  affidavit  see  N. 
V.  &  M.  Lawrence   v.  Hix,   74  Ga.  408. 

24.  Kan. — Maelzer  r.  Swan,  75  Kan. 
496,  89  Pac.  1037.  Okla.— Lee  v.  Low- 
ery,  42  Okla.  148,  140  Pac.  1175.  Tex. 
Constantine  v.  Freshe,  17  Tex.  Civ. 
App.  444.  43  S.  W.   1045. 

fa]  The  leasing  of  a  building  of 
some   kind   must   be   alleged   where  th© 
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of  the  premises,^'*  and  of  the  property  to  which  the  lien  attaches,^^ 
the  nature  of  the  interest  possessed  by  third  parties  who  are  made 
defendants,^^  demand  for  payment  where  that  is  a  prerequisite  to  the 
action, ^^  and  in  some  cases  the  fact  that  defendant  is  removing  or 
seeking  to  remove  his  crops  from  the  leased  premises.^® 

(II.)  Counter  Affidavit.  —  In  one  state,  at  least,  an  execution  issues 
upon  affidavit,  and  the  foreclosure  is  then  final  unless  the  execution 
is  converted  into  mesne  process  by  the  filing  of  a  eounter-aifidavit^'^ 
by  the  defendant,^^  or  by  a  creditor  of  such  defendant,^^  and  before 
the  property  is  sold  on  execution.^^    Such  counter-affidavit  cannot  sub- 


landlord sues  under  Eev.  St.,  1895 
§3251,  which  gives  a  lien  to  all  per- 
sons leasing  or  renting  any  residence, 
storehouse  or  building.  It  is  not  suffi- 
cient to  merely  describe  the  lot  upon 
which  the  building  is  situated.  Con- 
stantino V.  Fresche,  17  Tex.  Civ.  App. 
444,  43  S.  W.  1045. 

[b]  Attaching  Copy  of  Lease. — Since 
an  action  against  a  purchaser  of  the 
crop  who  had  notice  of  the  existing 
lien  is  based  on  the  lien  and  not  on 
the  lease,  no  copy  of  the  lease  need 
be  attached  to  the  complaint.  Maelzer 
V.  Swan,  75  Kan.  496,  89  Pac.  1037.  See 
generally  the  title  "ExMbits." 

25.  Burgess  v.  American  Mortg.  Co., 
115  Ala.  468,  22  So.  282;  Hodges  v. 
Trans-Mississippi  Grain  Co.,  161  Iowa 
496,   143   N.   W.   501. 

[a]  "Burgess  Place." — A  complaint 
is  sufficient  in  this  respect  which  al- 
leges that  the  lease  is  of  land  in  Pike 
county,  known  as  the  "Burgess 
place."  Burgess  v.  American  Mortg. 
Co.,  115  Ala.  468,  22  So.  282. 

26.  Bourcier  v.  Edmondson,  58  Tex. 
675. 

[a]  A  general  description  may  un- 
der the  circumstances  suffice.  Bourcier 
V.  Edmondson,  58   Tex.  675. 

[b]  Where  no  seizure  of  the  prop- 
erty under  summary  process  is  sought, 
and  it  is  left  with  the  owner  until 
the  lien  is  foreclosed,  its  general  de- 
scription, with  the  exact  locality  of 
the  house  containing  it,  the  person  in 
possession  and  the  party  to  whom  it 
belongs,  is  sufficient.  Bourcier  v.  Ed- 
mondson,   58    Tex.   675. 

[c]  A  direct  allegation  of  owner- 
ship in  the  debtor  of  the  property  cov- 
ered by  the  lien  is  not  necessary,  where 
from  the  facts  set  out  such  ownership 
can  be  inferred.  Eamsey  v.  Johnson, 
8  Wyo.  476,  58  Pac.  755,  80  Am.  St. 
Kep.  948. 
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27.  Cardwell  r.  Masterson,  27  Tex. 
Civ.  App.  591,  66  S.  W.   1121. 

[a]  Mortgagees. — In  setting  out  the 
interest  of  mortgagees  it  is  sufficient 
to  aver  that  they  were  claiming  under 
a  valid  mortgage,  without  alleging  that 
such  mortgage  was  delivered  and  regis- 
tered. See  Cardwell  v.  Masterson,  27 
Tex.  Civ.  App.  591,  66  S.  W.  1121. 

28.  Saterfield  v.  Moore,  110  Ga.  514, 
35  S.  E.  638;  Vaughn  v.  Strickland,  108 
Ga.  659,  34  S.  E.  192;  McDougal  v.  San- 
ders, 75  Ga.  140. 

[a]  In  a  foreclosure  for  rent  not 
due,  it  is  not  necessary  to  allege  a 
demand  for  payment.  Vaughn  v.  Strick- 
land, 108  Ga.  659,  34  S.  E.  192. 

29.  Vaughn  v.  Strickland,  108  Ga. 
659,  34  S.   E.  192. 

[a]  Necessary  where  rent  not  due 
under  the  Georgia  statute.  Vaughn  v. 
Strickland,  108   Ga.  659,  34  S.   E.   192. 

30.  Martin  v.  Nichols,  121  Ga.  506, 
49  S.  E.  613;  Vaughn  v.  Strickland,  108 
Ga.  659,  34  S.  E.  192;  Smith  v.  Mc- 
Pherson,  78  Ga.  84;  Boyce  v.  Day,  3 
Ga.  App.  275,  59  S.  E.  930. 

31.  Weaver  v.  Killian,  108  Ga.  815, 
34    S.    E.    192;    McKenzie   v.   riannery,_ 
90    Ga.   590,    16    S.   E.   710;    Henderson. 
V.    Hughes,    4    Ga.    App.    52,    60    S.    E. 
813. 

32.  Martin  v.  Nichols,  127  Ga.  705, 
56  S.  E.  995;  Martin  v.  Nichols,  121 
Ga.  506,  49  S.  E.  613;  Smith  v.  Mc- 
Pherson,  78  Ga.  84;  Boyce  v.  Dey,  3 
Ga.  App.  275,  59  S.  E.  930. 

33.  Smith  v.  McPherson,  78  Ga.  84. 

[a]  After  such  sale  on  execution  9 
creditor  of  defendant  cannot  file  a 
counter-affidavit.  His  remedy  in  such 
case  is  to  claim  the  money  arising  fro» 
the  sale.  Smith  v.  McPiierson,  78  Ga. 
84. 

[b]  Dismissal  of  the  counter-affi- 
davit will  result  when  it  is  filed  too 
late.     Smith  v.  McPherson,  78  Ga.  84. 
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serve  the  purpose  of  a  demurrer  or  a  motion  to  quash, ^*  and  is  use- 
less, unless  it  raises  the  issue  that  the  landlord  is  not  entitled  to  a 
lien,  or  that  the  amount  has  been  partially  or  fully  paid.^^ 
An  equitable  plea  may  be  filed  along  with  the  counter-affidavit.^" 
(III.)  Amendments.  —  A  declaration  or  complaint,^''  or  affidavit^^  to 
foreclose  a  landlord's  lien  is  amendable  to  the  same  extent  as  ordinary 
declarations,  even  after  the  original  foreclosure,  as  final  process  has 
been  transformed  into  mesne  process  by  the  filing  of  a  counter- 
affidavit.^® 

f.  Joinder  of  Actions.  —  It  is  proper  to  join  actions  to  enforce  a 
landlord's  lien  with  those  for  conversion  of  the  property  subject  to 
the  lien.<° 

g.  Jurisdiction  and  Venue  *^  —  Providing  the  amount  claimed  is 
within  the  court's  jurisdiction,  the  proceedings  to  enforce  the  lien 
may  be  instituted  before  a  justice  of  the  peace,*^  or  before  the  coun- 


34.  Boyce  v.  Day,  3  Ga.  App.  275, 
59  S.  E.  930. 

35.  Boyce  v.  Day,  3  Ga.  App.  275, 
59  S.   E.   930. 

36.  McKenzie  v.  Flannery,  90  Ga. 
590,  16  S.  E.  710. 

[a]  The  effect  of  such  plea  is  to 
change  the  nature  of  the  case  from  &. 
legal  to  an  equitable  proceeding.  Mc- 
Kenzie V.  Flannery,  90  Ga.  590,  16  S. 
E.   710. 

37.  As  to  amendments  generally,  see 
the  titles  "Amendments  and  Jeofails;" 
"New  Cause  of  Action  or  Defense." 
As  to  amendments  of  bill  in  equity,  ee«» 
the  title  "Bills  and  Answers." 

[a]  Amending  To  Join  Landlord. 
In  an  action  in  equity  against  th* 
purchaser  of  a  tenant's  crop  to  enforce 
the  landlord's  lien  for  rent,  the  party 
■with  whom  the  contract  of  rent  wa* 
made  for  the  benefit  of  the  landlord, 
may  join  the  landlord  with  him,  either 
at  the  commencement  of  the  suit,  or 
afterwards  by  amendment,  either  be- 
fore or  after  the  time  for  commencing 
the  suit  has  expired.  Dickenson  v. 
Harris,  48  Ark.  355,  3  S.  W.  58. 

38.  Hill-Atkinson  Co.  v.  Hasty,  17 
Ga.  App.  569,  87  S.  E.  839;  Sharp  v. 
Morgan,  9  Ga.  App.  487,  71  S.  E.  766; 
Boyce  i-.  Day,  3  Ga.  App.  275,  59  S.  E. 
930. 

[a]  Amount  of  affidavit  increased 
by  amendment.  Hill-Atkinson  Co.  v. 
Hasty,   17   Ga.   App.  569,  87  S.   E.  839. 

[b]  That  a  horse  was  furnished  may 
be  shown  by  striking  from  the  aflfidavit 
the  words  "the  use  of"  where  they 
occurred  before  the  words  "a  horse." 
Boyce  v.  Day,  3  Ga.  App.  275,  59  S.  E. 
930. 


[c]  Jurisdiction.  —  Amendment  to 
show,  see  Sharp  v.  Morgan,  9  Ga.  App. 
487,  71  S.  E.  766. 

[d]  A  new  trial  cannot  be  granted 
on  the  ground  that  the  court  refused 
to  permit  the  affidavit  to  be  amended. 
Boyce  v.  Day,  3  Ga.  App.  275,  59  S.  E. 
930. 

39.  Hill-Atkinson  Co.  v.  Hasty,  17 
Ga.  App.  569,  87  S.  E.  839. 

[a]  After  the  sheriff  has  sold  the 
crops  and  an  issue  is  raised  between 
the  landlord  whose  lien  has  been  fore 
closed  and  the  holders  of  foreclosed 
mortgage  liens  as  to  the  application  of 
the  proceeds,  the  landlord  may  amend 
his  affidavit.  Hill-Atkinson  Co.  v. 
Hasty,  17  Ga.  App.  569,  87  S.  E.  839. 

40.  Cardwell  r.  Masterson,  27  Tex. 
Civ.  App.  591,  66  S.  W.  1121. 

As  to  joinder  generally,  see  the  title 
"Joinder  of  Actions." 

[a]  A  suit  on  a  rent  note  may  be 
joined  with  one  to  foreclose  the  lien 
and  to  recover  from  subtenant  the 
value  of  crops  converted.  Horton  v. 
Lee   (Tei.  Civ.  App.),  180  S.  W.  1169. 

41.  See  generally  the  titles  "Juris- 
diction;"   "Venue." 

42.  Vaughn  r.  Strickland,  108  Ga. 
659,  34  S.  E.  192;  Jones  r.  WvHe,  82 
Ga.  745,  9  S.  E.  614;  Slaughter  r.  Man- 
ning, 11  Ga.  App.  650,  75  S.  E.  1059; 
Southern  Ev.  Co.  v.  Sarratt,  58  S.  C. 
98,   36    S.    E.    504. 

As  jurisdiction  of  justice  of  peace 
generally,  see  the  title  "Justices  of 
the  Peace;"  but  as  to  amount  in  con- 
troversy, see  the  title   "Jurisdiction." 

[a]  A  lien  exceeding  $100  cannot 
be  foreclosed  before  a  justice,  and  if 
the  justice  assumes  jurisdiction  in  such 
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ty*^  or  district^*  rourt  of  the  district  wherein  the  defendant  resides." 

The  pendency  of  bankruptcy  proceedings  against  the  defendant  does 
not  prevent  the  state  court  from  assuming  jurisdiction  where  it  does 
not  appear  that  the  bankruptcy  court  ever  had  possession  of  the 
property  subject  to  the  lien.*** 

h.  Re-Delivery  Bond.  —  Under  some  statutes  the  defendant  may 
replevy  the  crop  levied  on  by  giving  bond  and  security  for  the  eventual 
condemnation  money/^ 

i.  Issues.  —  Where  the  proceedings  are  begun  by  affidavit  the  issue 
is  raised  by  counter  affidavit,*^  and  is  simply  as  to  the  existence  and 
the  amount  of  the  special  lien  claimed  by  the  landlord.*^ 

j.  Trial.  —  In  General.  —  In  summary  foreclosure  proceedings  no 
trial  can  be  had  until  an  issue  is  presented  by  counter-affidavit. ^°  And 
when  such  issue  is  raised  it  is  triable  as  other  causes.^^ 


case  and  issues  an  execution  for  more 
than  $100,  the  same  is  void.  Slaughter 
V.  Manning,  11  Ga.  App.  650,  75  S.  E. 
3059. 

[b]  A  magistrate  is  authorized  to 
enforce  a  rent  lien  where  the  amount 
claimed  does  not  exceed  $100.  South- 
ern Ey.  Co.  V.  Sarratt,  58  S.  C.  98,  36 
S.  E.  504. 

[e]  Disqualification  of  the  justice 
before  whom  the  case  was  tried,  and 
to  whom  both  parties  submitted  the 
case,  cannot  be  urged  by  them  after 
acquiescence  in  the  judgment.  Vaughn 
V  Strickland,  108  Ga.  659,  34  S.  E. 
192. 

43.  Jackson  r.  Corley,  30  Tex.  Civ. 
App.  417,  70  S.  W.  570. 

[a]  Reduction  after  jurisdiction  at- 
tached, of  the  sura  in  controversy  be- 
low the  jurisdictional  amount  of  the 
court,  by  making  payments  on  the 
claim,  does  not  defeat  the  jurisdiction. 
Jackson  v.  Corlev,  30  Tex.  Civ.  App. 
417,  70  S.  W.  570. 

44.  Small  v.  Rush  (Tex.  Civ.  App.), 
132   S.  W.  874. 

[a]  The  amount  sought  in  the  peti- 
tion controls  and  if  such  amount  is 
within  the  court's  jurisdiction  it  is  im- 
material that  goods  are  seized  from  a 
third  person  as  being  subject  to  the 
lien,  the  value  of  which  falls  short  of 
the  jurisdictional  amount.  Small  v. 
Rush   (Tex.  Civ.  App.),  132  S.  W.  874. 

45.  Jones  v.  Wylie,  82  Ga.  745,  9 
S.  E.  614;  Tharpe  v.  Foster,  52  Ga.  79; 
Cardwell  v.  Masterson,  27  Tex.  Civ. 
App.  591,  66  S.  W.  1121. 

[a]  A  justice  of  county  where  de- 
fendant has  property  has  power  to  fore- 
close the  lien  but  the  issue  raised  by 
counter-affidavit    must   be   tried  before 
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a  justice  of  the  district  in  which  de- 
fendant resides.  Tharpe  v.  Foster,  52 
Ga.  79;  Hardeman  v.  De  Vaughn,  49 
Ga.   596. 

[b]  In  the  issuance  of  distress  war- 
rants and  attachments  the  justice  has 
jurisdiction  in  any  district  in  the  coun- 
ty, but  in  the  foreclosure  of  liens  his 
jurisdiction  is  limited  to  his  district. 
Jones  r.  Wvlie,  82  Ga.  745,  9  S.  E. 
614. 

[c]  Defendants  in  Different  Coun- 
ties.— Where  there  are  two  or  more  de- 
fendants residing  in  different  counties 
it  is  permissible  to  bring  the  |.roceed- 
ings  in  the  county  of  any  defendant 
who  is  a  necessary  party.  Cardwell 
V.  Masterson,  27  Tex.  Civ.  App.  591,  66 
S.  W.  1121. 

46.  Friedman  v.  Murphev,  14  Ariz. 
42,   124  Pac.   654. 

47.  Argo  r.  Fields,  112  Ga.  677,  37 
S.  E.  995. 

48.  Martin  v.  Nichols,  127  Ga.  705j 
56  S.  E.  995;  Bovce  v.  Day,  3  Ga.  App. 
275,  59  S.  E.  930.  See  supra,  V,  D, 
4.  e,  (11). 

49.  Martin  v.  Nichols,  127  Ga.  705,1 
56  S.  E.  995;  Bovce  v.  Day,  3  Ga.  App.j 
275,  59  S.  E.  930. 

50.  Bovce  V.  Dav,  3  Ga.  App.  275,| 
59  S.  E.  930. 

51.  Martin  v.  Nichols,  121  Ga.  506,1 
49   S.   E.   613. 

[a]  Term  of  Court.  —  The  issue! 
raised  by  counter-affidavit  in  summary! 
foreclosure  is  triable  at  the  term  cff 
court  succeeding  the  filing  of  such  affi- 
davit. Martin  v.  Nichols,  121  Ga.  506, 
49  S.  E.  613. 

[b]  A    case    originating    after   the' 
session  of  the  court  cannot  be  tried  at 
that  term,  but  is  returnable  to  the  sue- 
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A  receiver  may  be  appointed  to  take  charge  of  the  property  pend- 
ing the  proceedings  where  such  course  is  necessary  to  safeguard  the 
landlord's  rights.^^ 

Jury.  — "Wliere  the  proceedings  are  in  equity  the  parties  are  not 
entitled  to  a  jury.®^ 

Questions  of  Law  and  Fact.  —  It  is  for  the  jury  to  determine  under 
conflicting  evidence  whether  the  landlord  furnished  the  supplies  or 
any  portion  thereof,"*  as  well  as  whether  he  has  waived  his  lien.** 

Directing  Verdict.  —  The  court  has  the  power  as  in  other  proceedings, 
generally,  to  direct  a  verdict."^ 

The  verdict    should  specify  how  much  thereof  is  for  rent.^^ 

Findings.  —  The  lease  need  not  be  embodied  in  the  findings  if  the 
facts  found  are  sufficient  to  support  the  judgment.^* 

k.  Judgment.  —  The  judgment  declares  the  lien  and  awards  execu- 
tion,"* and  a  personal  judgment  is  not  always  authorized.*" 


ceeding  terra.     Martin  v.  Nichols,  121 
Ga.  506j  49  S.  E.  613. 

52.  Mavor  r.  Northern  Trust  Co.,  93 
111.  App.  314. 

53.  McKenzie  r.  Flannery,  90  Ga. 
5P0,  16  S.  E.  710.  See  generally  the 
title  "Juries  and  Jurors." 

54.  Henderson  r.  Hughes,  4  Ga.  App. 
52,  60  S.  E.  813;  Senters  v.  First  State 
Bank  (Tex.  Civ.  App.),  176  S.  W.  878. 

[a]  Whether  a  preference  lien  was 
created  is  for  the  jury  to  say  from 
the  circumstances  under  which  the  sup- 
plies were  furnished.  Centers  v.  Firsi 
State  Bank  (Tex.  Civ.  App.),  176  S.  W. 
878. 

55.  Fishbaugh  v.  Spunaugle,  11?^ 
Iowa  337,  92  N.  W.  58;  Norrid  v.  Gar 
rer  (Mo.  App.),  182  S.  W.  1025. 

[a]  Whether  Plaintiff  Authorized  a 
Sale. — Norrid  f.  Garner  (Mo.  App.), 
182  S.  W.  1025. 

[b]  Whether    authority    existed    in 
husband  to  waive  a  lien  of  the  wife. 
Holden  v.  Eice  Mercantile  Co.,  96  Miss 
425,  51  So.  895. 

56.  Hubenka  v.  Vach,  64  Neb.  170, 
89  N.  W.  789.  See  generally  the  titl? 
"Verdict." 

[a]  Where  no  right  to  the  property 
1b  shown  by  the  landlord,  a  verdict  for 
the  defendant   may   be    directed.     Hu- 
benka V.  Vach,  64  Neb.  170,  89  N.  W 
789. 

[b]  But  if  no  issue  is  presented  by 
counter-afladavit  in  foreclosure  proceed- 
ings, the  court  has  no  power  to  direct 
a  verdict.  Bovce  v.  Day,  3  Ga.  App. 
275,  59  S.  E.  930. 

57.  Miller  v.  Newbauer  (Tex.  Civ, 
App.),  61  S.  W.  974. 


[a]  A  general  verdict  in  a  certain 
sum  will  not  support  a  judgment  fore- 
closing the  lien  where  a  claim  for 
wages  was  incorporated  in  the  foreclos- 
ure suit.  The  verdict  should  specify 
what  portion  of  the  amount  covers  the 
lien.  Miller  v.  Newbauer  (Tex.  Civ. 
App.),  61  S.  W.  974. 

58.  Ramsey  v.  Johnson,  7  Wyo.  392, 
52  Pac.  1084. 

59.  Ga.— Argo  v.  Fields,  112  Ga.  677, 
37  S.  E.  995.  la.— Bartlett  v.  Gaines, 
11  Iowa  95.  Wyo. — Ramsey  v.  Johnson, 
7  Wyo.  392,  52  Pac.  1084. 

[a]  Ordering  Sale  in  Bulk.  —  The 
chancellor,  in  enforcing  a  landlord's 
lien,  may  order  all  the  property  or  im- 
provements placed  on  the  premises  to 
be  sold  in  bulk,  even  though  the  value 
thereof  greatly  exceeds  the  amount  of 
the  rent  due  as  ascertained  by  the 
decree.  Eagle  Coal  Co.  v.  Gravlee 
(Ala.),  72  So.  30. 

[b]  The  amount  of  the  lien  is  es- 
tablished bv  the  judgment.  Argo  v. 
Fields,   112  'Ga.   677,  37   S.   E.   995. 

[c]  Upon  a  finding  of  indebtedness, 
a  judgment  recognizing  the  lien  may 
be  rendered,  though  the  issue  of  lien 
was  not  before  the  jury  and  no  finding 
thereon  was  made.  Bartlett  f.  Gaines, 
11  Iowa  95. 

60.  Argo  V.  Fields,  112  Ga.  677,  37 
S.  E.  995. 

[a]  Unless  a  replevy  bond  is  given 
no  general  judgment  can  be  rendered. 
Argo  VI.  Fields,  112  Ga.  677,  37  S.  E. 
995. 

[b]  Where  the  proceeding  is  in  rem 
and  tenant  is  not  personally  served,  a 
personal   judgment  is   invalid.      Carden 

,  V.  Bearing,  14  Ky.  L.  Rep.  78. 
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A  judgment  on.  the  replevy  bond  may  be  entered  against  the  defend- 
ant and  sureties  without  further  notice  to  them.^^ 

Execution.  — A  foreclosed  lien  may  be  asserted  against  the  tenant's 
crops  thonerh  thov  have  been  seized  under  other  process.^^ 

VI.  PROCEEDINGS  TO  EECOVER  POSSESSION  OF  PREM- 
ISES,  —  A.  Actions.  —  1.  Nature  and  Form.  —  a.  In  General. 
Aside  from  the  summary  proceedings  provided  by  statute  for  the  re- 
covery of  leased  premises,^^  there  are  available  to  the  landlord  such 
remedies  as  a  writ  of  entry,^*  trespass  to  try  title,^'^  and  ejectment, 
whether  technically  so  called  or  designated  an  action  to  recover  pos- 
session of  real  property.^^    A  writ  of  replevin  is  not  a  proper  remedy 


61.  Peppers  v.  Coil,  113  Ga.  234,  38 
S.  E.  823. 

62.  Cochran  v.  Waits,  Johnson  &  Co., 
127  Ga.  93,  56  S.  E.  241;  Hill-Atkinson 
Co.  V.  Hasty,  17  Ga.  App.  569,  87  S.  E. 
839. 

[a]  Where  upon  the  day  of  the  sale 
of  the  crop  under  a  mortgage  fore- 
closure, the  landlord's  lien  is  fore- 
closed, he  may  place  it  in  the  hands 
of  the  levying  officer  who  is  about  to 
sell  the  property,  and  thereafter,  by 
rule,  require  so  much  of  the  proceeds 
of  the  sale  as  is  necessary  for  that  pur- 
pose to  be  applied  in  satisfaction  of 
the  lien.  Hill-Atkinson  Co.  v.  Hasty, 
17  Ga.  App.  569,  87  S.  E.  839. 

[b]  But  if  sale  has  already  taken 
place  before  the  landlord's  lien  is  fore- 
closed the  latter  does  not  become  a 
prior  lien  on  the  proceeds.  W.  A. 
Lathem  &  Sons  v.  Stringer,  145  Ga.  224, 
88  S.  E.  941. 

63.  See  the  title  "Forcible  Entry 
and  Detainer,"  8  Standard  Proc.  1088; 
and  see  infra,  VI,  B. 

64.  Atkins  v.  Chilson,  11  Mete. 
(Mass.)   112. 

65.  Hall  V.  Haywood,  77  Tex.  4,  13 
S.  W.  612;  Land  v.  Johnson  (Tex.  Civ. 
App.),  189  S.  W.  337;  Patterson  v. 
Ellis  (Tex.  Civ.  App.),  149  S.  W.  300; 
Makey  r.  Dryden  (Tex.  Civ.  App.),  128 
S.  W.  633. 

66.  U.  S. — Connor  v.  Bradlev,  1  How. 
211,  11  L.  ed.  105;  Piper  v.  Cashell,  122 
Fed.  614,  58  C.  C.  A.  396;  Hackett 
f.  Marmet  Co.,  52  Fed.  268,  3  C.  C. 
A.  76;  Johnson  r.  Lehigh  Valley  Trac- 
tion Co.,  130  Fed.  932.  Ala.— Harris  v. 
Hill,  190  Ala.  589,  67  So.  284;  Shan- 
non V.  Long,  180  Ala.  128,  60  So.  273; 
Bush  V.  Fuller,  173  Ala.  511,  55  So. 
1000.  Cal.— Alden  v.  Mavfield,  163  Cal. 
793,  127  Pac.  44,  Ann.  Cas.  1914A, 
258,   41    L.    R.    A.    (N.    S.)    1022;    Mc- 
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Carthy  v.  Brown,  113  Cal.  15,  45  Pac. 
14;  Sauer  v.  Meyer,  87  Cal.  34,  25 
Pac.  153;  Moore  v.  Morrow,  28  Cal. 
551;  Levy  v.  Henderson,  31  Cal.  App. 
789,  161  Pac.  1004;  Armstrong  c. 
Garate,  15  Cal.  App.  57,  113  Pac.  698; 
Hayden  v.  Collins,  1  Cal.  App.  259,  81 
Pac.  1120.     Conn. — Perkins  i\  Perkins, 

5  Atl.  373.  D.  C— Bliss  v.  Duncan,  44 
App.  Cas.  93;  Pulliam  f.  Capital  Trac- 
tion Co.,  37  App.  Cas.  301.  Ga.— Cas- 
sidy  V.  Clark,  62  Ga.  412;  Georgia  E. 
Co.  V.  Hart,  60  Ga.  550.  Idaho.— White 
r.  Johnson,  10  Idaho  438,  79  Pac.  455. 
111.— Roosevelt  v.  Hungate,  110  111.  595; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Knox 
College,  34  111.  195;  Mount  Palatine 
Academy  v.  Kleinschnitz,  28  111.  13J; 
AValker  v.  Walz,  160  111.  App.  581.  Ind. 
Habich  v.  University  Park  Bldg.  Co., 
177  Ind.  193,  97  N.  E.  539;  Cambridge 
Lodge  V.  Routh,  163  Ind.  1,  71  N.  E. 
148;  Lautmann  v.  Miller,  158  Ind.  382, 
63  N.  E.  761;  Carger  v.  Fee,  140  Ind. 
572,  39  N.  E.  93;  Whetstone  v.  Davis, 
34  Ind.  510;  Jackson  v.  Hughes,  1 
Blackf.   421;    Miller  v.  Citizens'   Bldg. 

6  Loan  Assn.,  50  Ind.  App.  132,  98 
N,  E.  70;  Templer  v.  Muncie  Lodge, 
L  O.  O.  F.,  50  Ind.  App.  324,  97  N.  E. 
546.  Ind.  Ter. — Blocker  v  McLendon, 
6  Ind.  Ter.  481,  98  S.  W.  166.  la. 
Denecke  v.  Miller  &  Son,  142  Iowa  486, 
119  N.  W.  380.    Ky.— Poole  v.  Johnson, 

31  Ky.  L.  Rep.  168,  101  S.  W.  955; 
Howard  v.  Blanton,  20  Ky.  L.  Rep. 
1441,  49  S.  W.  461;  Mattox  v.  Helm, 
5  Litt.  185,  15  Am.  Dec.  64;  Shackle- 
ford  V.  Smith,  5  Dana  232.  La.— Jack- 
son Brewing  Co.  r.  Wagner,  116  La. 
51,  40  So.  528.  Me.— Reed  v.  Reed, 
48  Me.  388.  Md.— Gibbs  f.  Didier,  125 
Md.  486,  94  Atl.  100,  Ann.  Cas.  1916E, 
833;   Shanfelter  r.  Horner,  81  Md.  621, 

32  Atl.  184.  Mass. — Gunsenhiser  «. 
Binder,  206   Mass.  434,  92  TST.  E.   705; 
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for  removing  the  tenant,"  nor,  in  the  absence  of  some  special  ground 
for  equity  interference,  can  a  bill  in  equity  be  maintained."^ 


Austin  r.  Kimball,  167  Mass.  300,  45 
N.  E.  627.  Mich.— Tuller  v.  Michigan 
Cent.  K.  Co.,  160  N.  W.  587;  Fuller 
V.  Metealf,  189  Mich.  520,  155  N.  W. 
567;  Waldo  v.  Jacobs,  152  Mich.  "425, 
116  N.  W.  371;  Ganson  v.  Baldwin,  93 
Mich.  217,  53  N.  W.  171;  Wolf  v.  Hol- 
ton,  92  Mich.  136,  52  N.  W.  459; 
Kunzie  r.  Wixom,  39  Mich.  384.  Miss. 
Morse  v.  Clayton,  13  Smed.  &  M.  373. 
Mo. — Minton  v.  Steinhauer,  243  Mo.  51, 
147  S.  W.  1014;  Tarlotting  v.  Bokern, 
95  Mo.  541,  8  S.  W.  547;  Green  v.  Mis- 
souri Pac.  Ey.  Co.,  82  Mo;  653;  Holmes 
V.  Guion,  44  Mo.  164;  Walter  Commis- 
sion Co.  V.  Gilleland,  98  Mo.  App.  584, 
73  S.  W.  295.  Neb.— Card  f.  Deans, 
84  Neb.  4,  120  N.  W.  440;  Fenimore  v. 
White,  78  Neb.  520,  111  N.  W.  204. 
M".  J. — Ocean  Grove  C.  M.  Assn.  v.  San- 
ders, 68  N.  J.  L.  631,  54  Atl.  448; 
Den  ex  dem.  Decker  v.  Adams,  12  N.  J. 
L.  99.  N,  M.— Lund  f.  Ozanne,  84  Pac. 
710.  N.  Y.— Shultes  v.  Sickles,  147 
N.  Y.  704,  41  N.  E.  574;  Witbeck  v. 
Van  Eensselaer,  64  N.  Y.  27;  Jackson 
ex  dem.  Van  Eensselaer  v.  Collins,  11 
Johns.  1;  Shultes  v.  Sickles,  70  Hun 
479,  24  N.  Y.  Supp.  145,  53  N.  Y.  St. 
700;  Kramer  v.  Amberg,  53  Hun  427, 
6  N.  Y.  Supp.  303,  25  N.  Y.  St.  431; 
Palmieri  t;.  Antinozzi,  47  Misc.  237, 
95  N.  Y.  Supp.  865.  N.  0.— Pearson  v. 
Millard,  150  N.  C.  303,  63  S.  E.  1053; 
Williams  f.  Bennett,  26  N.  C.  122. 
Okla.— Powers  v.  Myers,  25  Okla.  165, 
105  Pac.  674;  Shy  v.  Brockhause,  7 
Okla.  35,  54  Pac.  306;  Pappe  v.  Trout, 
3  Okla.  260,  41  Pac.  397;  Hamill  v. 
Jalonick,  3  Okla.  223,  41  Pac.  139.  Pa. 
Nehr  r.  Krewzberg,  187  Pa.  53,  40  Atl. 
810;  Thompson  r.  Christie,  138  Pa.  230, 
20  Atl.  934,  11  L.  E.  A.  236;  McCanna 
V.  Johnston,  19  Pa.  434.  P.  I.— Pascual 
V.  Angeles,  4  Phil.  Isl.  604.  E.  I. 
Perkins  v.  Kirby,  35  E.  I.  84,  85  Atl. 
648;  Maher  v.  James  Hanley  Brew.  Co., 
23  E.  I.  343,  50  Atl.  392.  S.  C— State 
r.  Steuart,  5  Strobh.  29.  Term. — Duke 
V.  Harper,  6  Yerg.  280,  27  Am.  Dec. 
462.  Tex.— Dunean  v.  Jouett  (Tex.  Civ. 
App.),  Ill  S.  W.  981;  Puckett  v.  Scott, 
45  Tex.  Civ.  App.  392,  100  S.  W.  969; 
Wildey  Lodge,  etc.  r.  Paris,  31  Tex 
Civ.  App.  632,  73  S.  W.  69.  Vt.— Ab- 
bot V.  Lapoint,  82  Vt.  246,  73  Atl.  166; 
Sowles  V.  Carr,  69  Vt.  414,  38  Atl.  77; 


Eoach  r.  Hoffernan,  65  Vt.  485,  27  Atl. 
71;  Olcott  V.  Dunklee,  16  Vt.  478; 
Maidstone  v.  Stevens,  7  Vt.  487.  Va. 
Jones  V.  Temple,  87  Va.  210,  12  S  E. 
404,  24  Am.  St.  Eep.  649.  Wash. 
Northf-raft  v.  Blumauer,  53  Wash.  24:5, 
101  Pac.  871,  1.-52  Am.  St.  Eep.  1071; 
Harris  v.  Halveraon,  23  Wash.  779,  63 
Pac.  549.  W.  Va.— White  r.  Sohn,  63 
W.  Va.  80.  59  S.  E.  890;  McClung  v. 
Echols,  5  W.  Va.  204.  Eng.— Lovat  v. 
Eanelagh,  3  Ves.  &  B.  24,  35  Eng.  Re- 
print 388;  Doe  d.  Burgess  v.  Thomp- 
son, 5  Ad.  &  El.  532,  6  L.  J.  K.  B. 
57,  1  N.  &  P.  215,  31  E.  C.  L.  719, 
111  Eng.  Eeprint  1266;  Nokes  v.  Gib- 
bon, 3  Drew  681,  3  Jur.  (N.  S.)  726, 
26  L.  J.  Ch.  433,  5  Wkly.  Eep.  400, 
61  Eng.  Eeprint  1063. 
See  generally  the  title  "Ejectment." 

[a]  Action  against  a  third  party  to 
recover  possession  of  lands  while  a  de- 
mise of  the  lands  for  a  term  of  years 
is  still  outstanding.  State  v.  Cincin- 
nati T.  &  .Japan  Co.,  66  Ohio  St.  182, 
64  N.  E.  68. 

[b]  Ejectment  Is  not  maintainable 

(1)  where  the  premises  are  not  oc- 
cupied and  a  declaration  in  ejectment 
cannot  be  served  upon  the  lessee  or  hia 
assignee,  nor  service  made  at  the  resi- 
dence of  the  latter.  In  such  case  the 
claimant  must  proceed  by  actual  entry 
or  by  a  summary  proceeding.  Strat- 
ton    V.    Lord,    22    Wend.    (N.    Y.)    611. 

(2)  A  landlord  in  possession  cannot 
bring  ejectment  to  bar  the  right  of  his 
absconding  lessee.  Jackson  v.  Hakes, 
2  Caines  (N.  Y.)  335. 

[c]  Before  the  abolition  of  distress 
for  rent  in  New  York  (1846)  the  land- 
lord could  not  in  ordinary  cases  pro- 
ceed in  ejectment,  if  there  was  on  any 
part  of  the  premises  property  that 
could  be  distrained  sufficient  to  satisfy 
the  rent.  Ten  Eyck  v.  Bill,  5  Wend. 
(N.  Y.)  55. 

67.  Smith  v.  Grant,  56  Me.  255. 

68.  U.  S. — Xohnson  v.  Lehigh  Valley 
Traction  Co.,  130  Fed.  932.  lU.— Gun- 
ning V.  Sorg,  214  111.  616,  73  N.  E. 
870;  Walker  r.  Walz,  160  111.  App. 
581;  Mitchell  r.  Hannah,  121  111.  App. 
597.  la. — Doidge  v.  Bruce,  141  Iowa 
210,  119  N.  W.  624.  Md.— Blain  v. 
Everitt,  36  Md.  73.  Mich.— Torrent  v. 
Muskegon  Booming  Co.,  22  Mich.  354. 
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b.  Election  of  Remedies.  —  Unless  the  statute  either  expressly  or 
by  necessary  implication  confines  the  landlord  to  a  particular  remedy,^' 
he  may  at  his  election  bring  an  action  or  a  summary  proceeding.''" 

c.  Joinder  of  Causes  of  Action.  —  A  landlord's  action  to  recover 
possession  may  be  joined  with  one  by  him  to  quiet  title,"  or  to  re- 
cover rent.''' 

2.  Right  To  Maintain  Proceedings.  —  a.  Interest  Necessary. 
The  complainant  may  maintain  an  action  to  recover  possession  of  leased 
premises  on  the  strength  of  the  relation  of  landlord  and  tenant  alone," 
though  title  be  outstanding  in  another,''*  but  he  must,  at  least,  have 
a  right  to  immediate  possession  of  such  premises.^° 

b.     Termination  of  the  Tenancy.  —  Since  the  landlord's  right  to  the 


N.  Y.— Kramer  r.  Amberg,  3  N.  Y. 
Supp.  240.  S.  C. — Montague  v.  Hood, 
78   S.   C.   222,  58   S.   E.   767. 

[a]  Injunction  (1)  will  not  lie  to 
restrain  tenant  from  using  the  prem- 
ises contrary  to  the  conditions  of  the 
lease  and  to  compel  a  surrender  of  the 
possession  where  ejectment  or  unlaw- 
ful detainer  would  furnish  adequate 
relief  (Walker  v.  Walz,  160  111.  App. 
581;  Mitchell  v.  Hannah,  121  111.  App. 
597;  Doige  v.  Bruce,  141  Iowa  210,  119 
N.  W.  624);  (2)  nor  will  repeated 
trespasses  by  a  tenant  holding  over  be 
restrained.  Montague  v.  Hood,  78  S.  C. 
222,  58  S.  E.  767. 

[b]  Forfeiture  of  the  lease  cannot 
be  enforced  in  equity  while  the  tenant 
is  in  possession;  the  remedy  by  eject- 
ment is  adequate  in  such  case.  John- 
son V.  Lehigh  Valley  Traction  Co.,  130 
Fed.  932. 

[c]  Under  the  Wisconsin  statute 
unlawful  detainer  is  not  a  proper  reme- 
dy for  breach  of  the  conditions  of  cer- 
tain long  term  leases,  but  foreclosure 
proceedings  must  be  brought.  Mohawk 
Co.  v.  Bankers'  Surety  Co.,  162  Wis. 
272,  156  N.  W.   154. 

69.  Mohawk  Co.  v.  Bankers'  Surety 
Co.,  162  Wis.  272,  156  N.  W.  154. 

70.  Oal. — Agar  v.  Winslow,  123  Cal. 
587,  56  Pac.  422,  69  Am.  St.  Eep.  84. 
Ind.  Ter. — Blocker  v.  McLendon,  6  Ind. 
Ter.  481,  98  S.  W.  166.  la.— Denecke 
V.  Miller  &  Son,  142  Iowa  486,  119  N. 
W.  380.  Minn. — Alworth  v.  Gordon,  81 
Minn.  445,  84  N.  W.  454. 

[a]  Where  he  does  not  proceed  to 
judgment  in  the  form  of  action  he  has 
chosen,  he  may  amend  his  pleading  so 
as  to  convert  it  into  the  other  remedy. 
Denecke  v.  Miller  &  Son,  142  Iowa  486, 
119  N.  W.  380.  But  see  generally  the 
title  "New  Cause  of  Action  or  De- 
fense." 
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[b]  Ejectment  by  landlord  is  not 
barred  by  a  judgment  for  defendant  in 
a  forcible  entry  and  detainer  between 
the  same  parties  respecting  the  same 
premises.  The  issue  in  the  latter  pro- 
ceeding is  the  mere  naked  possession, 
while  in  the  former  it  is  the  right  of 
entry.  Mattox  r.  Helm,  5  Litt.  (Ky.) 
185,  15  Am.  Dec.  64. 

71.  Carger  v.  Fee,  140  Ind.  572,  39 
N.  E.  93. 

72.  Patterson  v.  Ellis  (Tex.  Civ 
App.),  149  S.  W.  300. 

73.  Kinney  v.  Harrett,  46  Mich.  87, 
8  N.  W.  708;  Kline  r.  Johnston,  24 
Pa.  72. 

[a]  The  recognition  of  the  title  im- 
plied in  the  relation  is  a  sufficient 
showing.  Kinney  v.  Harrett,  46  Mich. 
87,  8  N.  W.  708. 

74.  Shy  V.  Brockhause,  7  Okla.  35, 
54  Pac.  306;  Pappe  v.  Trout,  3  Okla. 
260,  41  Pac.  397;  Kline  v.  Johnston,  24 
Pa.  72.  Compare  Bush  v.  Fuller,  173 
Ala.  511,  55  So.   1000. 

[a]  That  legal  title  is  in  United 
States  does  not  preclude  a  landlord  who 
has  the  equitable  title,  from  ejecting 
the  tenant.  Shy  v.  Brockhause,  7  Okla. 
35,  54  Pac.  306;  Pappe  r.  Trout,  3  Okla. 
260,  41  Pac.  397. 

75.  Ala.— Bush  v.  Fuller,  173  Ala. 
511,  55  So.  1000.  Conn.— Perkins  v. 
Perkins,  5  Atl.  373.  La. — Houssiere- 
Latreille  Oil  Co.  v.  Jennings-Heywood 
Oil  Syndicate,  115  La.  107,  38  So. 
932.  Mass.— Austin  v.  Kimball,  167 
Mass.  300,  45  N.  E.  627.  Mo.— Tarlot- 
ting  V.  Bokern,  95  Mo.  541,  8  S.  W. 
547.  N.  D. — Hanson  r.  Hanson  Hdw. 
Co.,  23  N.  D.  169,  135  N.  W.  766.  R.  I. 
Granite  Bldg.  Assn.  v.  Greene,  25  R.  I. 
48,  54  Atl.  792.  Vt.— Mack  v.  Dailey, 
67  Vt.  90,  30  Atl.  686. 
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possession  of  the  premises  is  contingent  upon  the  cessation  of  the  re- 
lation, before  a  possessory  action  may  be  brought  there  must  have 
been  a  termination  of  the  tenancy/^  either  by  expiration  of  the  term 
in  accordance  with  the  provisions  of  the  lease/^  or  by  forfeiture  for 
failure  to  pay  rent/^  or  for  breach  of  other  conditions  and  covenant/' 


76.  Conn. — Perkins  r.  Perkins,  5 
Atl.  373.  Ga. — Georgia  R.  Co.  r.  Hart, 
60  Ga.  550.  La. — Jackson  Brewing  Co. 
V.  Wagner,  116  La.  51,  40  So.  528. 
Mass. — Gunsenhiser  v.  Binder,  206 
Mass.  434,  92  N.  E.  705.  Mich.— Gustin 
V.  Burnham,  34  Mich.  511.  Mo. — Min- 
ton  r.  Steinhauer,  243  Mo.  51,  147  S. 
W.  1014;  Tarlotting  v.  Bokern,  95  Mo. 
541,  8  S.  W.  547.  N,  Y.— Delancey  v. 
Ga  Nun,  12  Barb.  120,  Seld.  Notes  169; 
Bulger  V.  Coyne,  20  App.  Div.  224,  46 
N.  Y.  Supp.  1007. 

[a]  But  in  trespass  to  try  title 
brought  for  the  rent  and  the  possession 
of  the  premises,  a  finding  that  defend- 
ant's lease  had  not  been  terminated 
will  not  prevent  a  recovery  for  rent. 
Patterson  v.  Ellis  (Tex.  Civ!  App.),  149 
S.  W.  300. 

77.  Cal.— Alden  v.  Mayfield,  163  Cal. 
793,  127  Pac.  44,  Ann.  Cas.  1914A,  258, 
41  L.  R.  A.  (N.  S.)  1022;  Kuhn  v. 
Smith,  125  Cal.  615,  58  Pac.  204,  73 
Am.  St.  Rep.  79.  Ind.— Habich  v.  TTni- 
versity  Park  Bldg.  Co.,  177  Ind.  193, 
97  N.'  E.  539;  Wah  Kee  v.  Clark,  48 
Ind.  App.  462,  96  N.  E.  18;  Holland  v. 
Hummell,  43  Ind.  App.  358,  87  N.  E. 
662;  Chicago,  etc.  Ry.  Co.  v.  Perkins, 
12  Ind.  App.  131,  38  N.  E.  487. 
Ind.  Ter. — Blocker  v.  McLendon,  6  Ind. 
Ter.  481,  98  S.  W.  166.  Ky.— Mattox 
r.  Helm,  5  Litt.  185,  15  Am.  Dec.  64. 
Mich.— Tuller  v.  Michigan  Cent.  R.  Co., 
160  N.  W.  587.  N.  J.— Den  ex  dem 
Decker  r.  Adams,  12  N.  J.  L.  99.  Pa, 
Morgan  r.  Williams,  39  Pa.  Super.  580. 
Tex.— Puckett  v.  Scott,  45  Tex.  Civ 
App.  392,  100  S.  W.  969;  Lamb  v. 
Beaumont  Temperance  Hall  Co.,  2  Tex. 
Civ.  App.  289,  21  S.  W.  713.  Wash. 
Harris  v.  Halverson,  23  Wash.  779,  63 
Pac.  549. 

78.  Cal.— O  'Connor  v.  Kelly,  41  Cal. 
432;  Lew  v.  Henderson,  31  Cal.  App. 
789,  161  Pac.  1004.  Ind.— Templer  v. 
Muncie  Lodge,  etc.,  50  Ind.  App.  324, 
97  N.  E.  546.  Md.— Josselson  v.  Sonne- 
born,  110  Md.  546,  73  Atl.  650.  Mass. 
Borden  v.  Sackett,  113  Mass.  214;  At- 
kins V.  Chilson,  11  Mete.  112.  Mich. 
Fuller  V.  Metealf,  189  Mich.  520,  155 
N.  W.  567.    N.  J.— Farley  v.  Craig,  11 


N.  J.  L.  262.  N.  Y.— Delancey  v. 
Ganong,  9  N.  Y.  9,  Seld.  Notes  169; 
Stratton  r.  Lord,  22  Wend.  611;  Fried- 
enstein  v.  Canning,  115  N.  Y.  Supp. 
1083.  Okla.— Pappe  v.  Trout,  3  Okla. 
260,  41  Pac.  397.  Pa.— Reams  v.  Fye, 
10  Pa.  Dist.  242,  24  Pa.  Co.  Ct.  671. 
P.  I. — Paseual  v.  Angeles,  4  Phil.  Isl. 
604.  E.  I. — Dziekewicz  v.  Butkewicz, 
35  R.  L  221,  86  Atl.  113;  McCrillis  v- 
Benoit,  26  R.  L  421,  59  Atl.  108.  S.  C, 
State  V.  Steuart,  5  Strobh.  29.  Vt,- 
Maidstone  v.  Stevens,  7  Vt.  487;  Rock- 
ingham V.  Hunt,  Brayt.  66. 

[a]  Rent  in  advance  not  paid.  Tem- 
pler V.  Muncie  Lodge,  I.  O.  O.  F., 
50  Ind.  App.  324,  97  N.  E.  546;  In- 
galls  V.  Bissot,  25  Ind.  App.  130,  57 
N.   E.   723. 

[b]  But  see  Tarlotting  v.  Bokern, 
95  Mo.  541,  8  S.  W.  547,  holding  that 
mere  failure  to  pay  rent  when  due,  even 
though  demand  for  it  is  made,  does  not 
entitle  the  landlord  to  possession  so  as 
to   enable   him   to   maintain   ejectment. 

79.  Ala. — Shannon  v.  Long,  18T) 
Ala.  128,  60  So.  273.  Ark.- Ft.  Smith 
Warehouse  Co.  v.  Friedman-Howell  & 
Co.,  Ill  Ark.  15,  163  S.  W.  175.  Cal. 
Fisher  v.  Slattery,  75  Cal.  325,  17  Pac. 
235;  O'Connor  v.  Kelly,  41  Cal.  432. 
la. — Denecke  v.  Miller  &  Son,  142  Iowa 
486,  119  N.  W.  380.  Mo.— Carter  v. 
Carter,  237  Mo.  624,  141  S.  W.  873. 
N.  Y. — Protestant  Episcopal  Society  v. 
Flanders,  9  Abb.  Pr.  (N.  S.)  82.  Pa. 
Rooks  V.  Seaton,  1  Phila.  106.  E.  I. 
Perkins  r.  Kirbv,  35  R.  I.  84,  85  Atl. 
648.  Vt.— Olcott  V.  Dunklee,  16  Vt. 
478.  Eng. — Lovat  v.  Ranelagh,  3  Ves. 
&  B.  24,  35  Eng.  Reprint  388. 

[a]  Breach  of  covenant  to  insure 
giving  the  landlord  a  right  to  re-enter. 
Perkins  r.  Kirbv,  35  R.  I.  84,  85  Atl. 
648. 

[b]  Covenant  Against  Assigning  or 
Subletting.— Ark.— Ft.  Smith  Ware- 
house Co.  V.  Friedman-Howell  &  Co., 
Ill  Ark.  15,  163  S.  W.  175.  Cal. 
Harloe  r.  Lambie,  132  Cal.  133,  64  Pac. 
88;  Fisher  v.  Slattery,  75  Cal.  325,  17 
Pac.  235.  Idaho.— White  v.  Johnson, 
10  Idaho  438,  79  Pac.  455.  N.  Y. 
Lawrence   v.   Williams,     1     Duer     585; 
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or  by  a  repudiation  of  the  relation  on  the  part  of  the  tenant.^" 

3.  Prerequisites.  —  a.  Notice  To  Quit.  —  Notice  to  quit  and  de- 
mand of  possession,  whenever  necessary  to  terminate  the  tenancy  and 
entitle  the  landlord  to  possession,  are  prerequisites  to  the  action  and 
must  be  given  substantially  as  prescribed  by  law,«^  unless  such  notice 


Kramer  v.  Amberg,  53  Hun  427,  6  N.  Y. 
Supp.  303,  25  N.  Y.  St.  431.  Pa.— Nehr 
V.  Krewzberg,  187  Pa.  53,  40  Atl.  810. 

[c]  Waiver  of  breach  of  covenant 
against  assignment  defeats  landlord's 
right  to  maintain  ejectment  on  that 
ground.  Wildey  Lodge,  etc.  v.  Paris, 
31    Tex.    Civ.    App.    632,    73    S.   W.    69. 

[d]  The  right  of  re-entry  for  breach 
of  covenants  must  be  reserved  to  the 
lessor  by  the  lease,  to  enable  him  to 
bring  ejectment.  Ocean  Grove  C.  M. 
Assn.  V.  Sanders,  68  N.  J.  L.  631,  54 
Atl.  448;  Palmieri  v.  Antinozzi,  47 
Misc.  237,  95  N.  Y.  Supp.  865. 

[e]  Waiver  of  the  forfeiture  (1) 
occurs  where  the  landlord  accepts  rent 
which  became  due  after  a  breach  of 
the  covenant  (Granite  Bldg.  Assn.  v. 
Greene,  25  E.  I.  48,  54  Atl.  792),  (2) 
except  where  there  is  a  continuing 
cause  for  forfeiture.  Granite  Bldg. 
Assn.  V.  Greene,  25  E.  I.  48,  54  Atl. 
792. 

ff]  Covenant  as  to  Mode  of  Culti- 
vation.— Lovat  V.  Eanelagh,  3  Ves.  & 
B.  24,  35   Eng.  Eeprint  388. 

80.  Cal.— Van  Winkle  v.  Hinckle,  21 
Cal.  342.  111.— Chicago,  B.  &  Q.  E.  E. 
Co.  V.  Knox  College,  34  111.  195;  Mount 
Palatine  Academy  v.  Kleinschnitz,  28 
111.  133.  Ind.— Coomler  v.  Hefner,  86 
Ind.  108;  Jackson  r.  Hughes,  1  Blackf. 
421.  Ean. — Goodman  r.  Malcom,  5 
Kan.  App.  285,  48  Pac.  439.  Ky.— Poole 
f.  Johnson,  31  Ky.  L.  Eep.  168,  101 
S.  W.  955;  Cornellison  v.  Cornellison,  1 
Bush  149.  Mass.— Pratt  v.  Farrar,  10 
Allen  519.  Mo. — Tiernan  v.  Johnson,  7 
Mo.  43.  N.  J. — Guvernator  r.  Kenin, 
66  N.  J.  L.  114,  48  Atl.  1023.  N.  Y. 
Jackson  ex  detn.  Wood  v.  Salmon,  4 
Wend.  327.  N.  C— Waterworks  Co.  v. 
Tillinghast,  119  N.  C.  343,  25  S.  E. 
960.  Pa.— Willard  r.  Earley,  10  Sad. 
i>04,  14  Atl.  426.  Tenn.— Duke  v.  Har- 
per, 6  Yerg.  280,  27  Am.  Dec.  462. 
Irex.— Hall  V.  Havwood,  77  Tex.  4,  13 
S  W.  612;  Wiidey  Lodge,  etc.  v. 
P»ris,  31  Tex.  Civ.  App.  632,  73  S.  W. 
69. 

|a]  Alienation  inconsistent  with  a 
continuance  of  the  relation.  Pratt  v. 
Farrar,  10  Allen   (Mass.)  519. 
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[b]  If  tenant  yields  to  an  adverse 
title  the  landlord  may  elect  to  consider 
himself  ousted  and  eject  the  tenant. 
Van  Winckle  v.  Hinckle,  21  Cal.  342. 

[c]  An  oral  denial  of  landlord's 
title  does  not  work  a  forfeiture  so  as 
to  authorize  ejectment.  Delancey  v. 
Ganong,  9  N.  Y.  9,  Seld.  Notes   169. 

81.     Ala.— Harris   v.   Hill,    190    Ala. 
589,   67    So.    284;    Bush    t:    Fuller,    1731 
Ala.   511.   55   So.   1000.     Cal.— Kuhn  v. 
Smith,    125    Cal.    615,    58    Pac.    204,   73 
Am.   St.   Eep.   79.     See   Moore   v.   Mor- 
row,   28    Cal.    551.      Conn. — Perkins    v. 
Perkins,   5   Atl.   373.     D.     C— Bliss    v. 
Duncan,    44    App.    Cas.    93;    Pulliam   v. 
Capital  Traction  Co.,  37  App.  Cas.  301. 
111.— Eoosevelt  v.  Hungate,  110  111.  595;' 
Mount     Palatine    Academy     i;.     Klein-  • 
schnitz,    28    111.    133.      Ind.— Lautmann 
r.  Miller,   158   Ind.   382,  63   N.   E.   761; 
Whetstone  v.  Davis,  34  Ind.  510;   Har- 
mon  V.    Pohle,   46    Ind.    369,   92    N.   E.j 
1J9;  Mason  v.  Kempf,  11  Ind.  App.  311, 
38    N.    E.    230;    Jackson    v.    Hughes,   l' 
Blackf.  421.    Ky.— Poole  r.  Johnson,  31 
Ky.  L.  Eep.  168,  101  S.  W.  955;  How- 
ard V.  Blanton,  20  Ky.  L.  Eep.  1441,  49 
S.  W.  461.     Me.— Eeed  v.  Eeed,  48  Me. 
388.      Mass. — Steese    v.    Johnson,    168] 
Mass.   17,  46   N.   E.  431.     Mich.— Gan- 
son  V.  Baldwin,  93  Mich.  217,  53  N.  W. 
171;    Hilsendegen  v.  Scheich,  55   Mich. 
468,  21  N.  W.  894;  Lindley  v.  Hart,  50 1 
Mich.   20,   14   N.  W.   682.     Mo.— Greenj 
r.  Missouri  Pac.  Ey.  Co.,  82  Mo.  653;' 
Mastin  v.  Metzinger,  99  Mo.  App.  613, 
74  S.  W.  431.     N.  M.— Lund  v.  Ozanne,] 
84  Pac.  710.    N.  Y.— Livingston  v.  Tan- 
ner,  14   N.  Y.   64;   Mayor  v.   Campbell,! 
IS  Barb.  156;  Livingston  v.  Tanner,  121 
Barb.    481;    Cox    v.    Sammis,    57    App, 
Div.   173,   68   N.   Y.   Supp.   203;  Martii ' 
V.    Eector,    43    Hun    371,    6    N.    Y.    St.! 
400.     N.   C— Hemphill   v.   Giles,   66  NJ 
C.   512;    Irwin    v.    Cox,    27    N.    C.   521;J 
Williams  v.  Bennett,  26  N.  C.  122.    Pajf 
McCanna    r.    Johnston,     19     Pa.     434j 
Evans    v.    Hastings,   9    Pa.     273.       VaJ 
Jones  V.  Temple,  87  Va.  210,  12  S.  E.| 
404,   24   Am.   St.   Eep.   649. 

[a]  Notice  stipulated  for  in  lease 
should  be  given.  Green  v.  Missouri 
Pac.  Ey.  Co.,  82  Mo.  653. 
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and  demand  would  be  unavailing  under  the  eircumstances,''^  or  the 
tenant  waives  his  right  thereto  by  disclaiming  the  relation.*^ 

b.  Demand  for  Rent.  —  A  demand  for  rent  is  not  always  a  neces- 
sary prerequisite  to  dispossessory  proceedings.  The  mere  failure  to 
pay  rent  when  due  may  of  itself  work  a  forfeiture  of  the  lease  and 
entitle  the  landlord  to  forthwith  evict  the  occupant  of  the  premises.^* 


[b]  The  summary  proceeding  notice 
of  ten  days  rcquireJ  in  unlawful  de- 
tainer is  not  applicable  to  statutory 
ejectment.  Harris  r.  Hill,  190  Ala.  589, 
67  So.  284;  Bush  r.  Fuller,  173  Ala. 
511,  55  So.  1000. 

[c]  A  verbal  notice  to  quit  is  suffi- 
cient unless  the  statute  requires  a  writ- 
ten one.  Guvernator  r.  Kenin,  66  N.  J. 
L.  114,  48  Atl.  102.3. 

[d]  Notice  Must  Be  Absolute. — A 
notice  is  insufficient  which  demands 
possession  and  declares  that  if  pos- 
session is  not  given  by  a  certain  day 
rent  at  a  given  rate  will  be  claimed. 
Ayres  v.  Draper,  11  Mo.  548. 

[e]  A  notice  calling  for  immediate 
possession  would  be  sufficient.  Hooton 
V.   Holt,    139    Mass.   54,    29    N.   E.    221. 

[f]  Where  there  are  two  or  more 
tenants  notice  should  be  served  on  each 
unless  they  are  partners.  Adler  v.  Low- 
enstein,  52  Misc.  556,  102  N.  Y.  Supp. 
492. 

[g]  Description  of  Premises. — The 
premises  should  be  properly  described 
in  the  notice.  A  description  conform- 
ing to  the  one  contained  in  the  lease 
is  sufficient.  Bliss  v.  Duncan,  44  App. 
Cas.   (D.  C.)  93. 

82.  Coi  r.  Delmas,  99  Cal.  104,  121, 
33  Pac.  836.  See  Lew  r.  Henderson, 
31  Cal.  App.  789,  161  Pac.  1004. 

[a]  The  suit  is  sufficient  demand  in 
cases  where  the  notice  to  quit  would 
be  availing.  Cox  v.  Delmas,  99  Cal. 
104,   121,   33   Pac.   836. 

83.  U.  S.— Woodward  v.  Brown,  13 
Pet.  1,  10  L.  ed.  31;  Wallace  v.  Ocean 
Grove  Camp  Meeting  Assn.,  148  Fed. 
672,  78  C.  C.  A.  406.  Cal.— McCarthy 
V.  Brown,  113  Cal.  15,  45  Pac.  14; 
Bolton  r.  Landers,  27  Cal.  104;  Levy 
r.  Henderson,  31  Cal.  App.  789,  161 
Pac.  1004.  Del. — Horsey 's  Lessee  f. 
Horsev,  4  Har.  517.  Ind. — Sims  v. 
Cooper,  106  Ind.  87,  5  N.  E.  726.  Ky. 
Ogden  V.  Walker's  Heirs,  6  Dana  420; 
Shackleford  r.  Smith,  5  Dana  232;  Har- 
gis  V.  Price,  4  Dana  79;  Doe  er  drm. 
Ross  V.  Garrison,  1  Dana  35.  Me. — Bod- 
well  Granite  Co.  v.  Lane,  83  Me.  168, 


21  Atl.  829.  Mich.— Wolf  r.  Holton,  92 
Mich.  136,  52  N.  W.  459;  Steinhauser 
V.  Kuhn,  50  Mich.  367,  15  N.  W.  513; 
Kunzie  r.  Wixom,  39  Mich.  384.  Mo. 
Stephens  v.  Brown,  56  Mo.  23;  Cook 
V.  Penrod,  111  Mo.  App.  128,  85  S.  W. 
676;  Drey  v.  Dovle,  99  Mo.  App.  459, 
12  S.  W.  287.  ^  N.  J.— Den  ex  dem. 
Hankinson  r.  Blair,  15  N.  J.  L.  181. 
3Sr.  Y.— Williams  v.  Potter,  2  Barb.  316. 
N.  C. — Favetteville  Waterworks  Co.  v. 
Tillinghast,  119  N.  C.  343,  25  S.  E.  960. 
S.  C— State  r.  Steuart,  5  Strobh.  29. 
Tenn. — Duke  v.  Harper,  6  Yerg.  280,  27 
Am.  Dec.  462.  Vt.— Tuttle  v.  Reynolds, 
1   Vt.  80. 

[a]  The  tenancy  is  forfeited  and 
the  tenant  becomes  a  trespasser  by  such 
denial  of  the  relation.  Lew  f.  Hen- 
derson. 31  Cal.  App.  789,  "l61  Pac. 
1004. 

[b]  If  tenant  asserts  title  under  a 
sheriff's  deed,  he  is  not  entitled  to 
notice  to  quit.  Isaacs  v.  Gearheart,  12 
B.   Mon.    (Ky.)    231. 

[c]  By  attorning  to  a  stranger  and 
repudiating  the  relation  theretofore  ex- 
isting between  himself  and  plaintiff, 
the  tenant  forfeits  his  right  to  notice 
to  quit.  Lvon  v.  La  Master,  103  Mo. 
612,  15  S.  W.  767. 

84.  Ind. — Templer  v.  Muncie  Lodge, 
etc.,  50  Ind.  App.  324,  97  N.  E.  546. 
la. — Union  Scale  Co.  r.  Iowa  Machin- 
orv  &  Supplv  Co.,  136  Iowa  171,  113 
N.  W.  762.  Md.— Gibbs  v.  Didier,  125 
Md.  486,  94  Atl.  100,  Ann.  Cas.  1916E, 
833;  Shanfelter  r.  Horner,  81  Md.  621, 
32  Atl.  184.  Mass.— Borden  v.  Sackett, 
113  Mass.  214.  Pa.— Singer  r.  Sheriff, 
28  Pa.  Super.  305.  Vt.— Maidstone  v. 
Stevens,   7   Vt.   487. 

[a]  The  Declaration  in  Ejectment 
Sufficient  Demand. — Gibbs  v.  Didier, 
125  Md.  486,  94  Atl.  100,  Ann.  Cas. 
1916E,  833;  Campbell  v.  Shiplev,  41  Md. 
81. 

[b]  An  eviction  occurs  by  operation 
of  law  where  there  is  a  failure  to  pay 
rent  according  to  a  covenant  of  the 
lease  and  in  such  case  the  action  may 
be   brought  without   demand   for   rent. 
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On  the  other  hand  the  lease  itself  or  the  law  of  the  jurisdiction  may- 
require  that  demand  for  payment  be  made  upon  the  tenant  in  de- 
fault and  in  that  case  it  becomes  an  essential  step  in  the  proceeding,*' 
unless  the  tenant  has  disclaimed  the  relationship  thereby  forfeiting  his 
right  to  such  demand.®^ 

c.  Waiver.  —  Failure  to  properly  object  to  the  want  of  notice  or 
demand  or  to  defects  in  the  notice  or  demand  waives  all  rights  based 
thereon.^^ 

4.  Jurisdiction  and  Venue.  —  In  some  states  jurisdiction  to  enter- 
tain actions  by  a  landlord  to  recover  possession  of  the  leased  premises 
exists  in  such  inferior  courts  as  the  municipal  court^^  or  the  justice's 
court,®^  even  though  the  defendant  sets  up  a  claim  of  title.^" 

5.  Parties.  —  The  action  is  maintainable  by  the  landlord  or  lessor,^^ 


Gibbs  V.  Didier,  325  Md.  486,  94  Atl. 
300,  Ann.  Cas.  3936E,  833. 

[c]  Where  a  place  for  payment  is 
provided  in  the  lease  no  demand  for 
rent  is  necessary  before  entering  judg- 
ment under  ejectment  clause  in  the 
lease.  Singer  v.  Sheriff,  28  Pa.  Super. 
305. 

[d]  A  provision  for  re-entry  in  the 
lease,  upon  non-payment  of  rent  will 
dispense  with  the  necessity  for  de- 
manding the  rent.  Shanfelter  v.  Hor- 
ner, 81  Md.  621,  32  Atl.  184. 

[e]  Where  forfeiture  is  provided  for 
upon  default  in  payment  of  rent,  no  de- 
mand need  be  made.  Union  Scale  Co. 
V.  Iowa  Machinery  &  Supply  Co.,  136 
Iowa  171,  113  N.  W.  762. 

85.  Sauer  r.  Meyer,  87  Cal.  34,  25 
Pae.  153;  O'Connor  v.  Kelly,  41  Cal. 
432;  Ciapusci  f.  Clark,  12  Cal.  App. 
44,  106  Pac.  436;  Hughs  v.  Lillibridge, 
8    Pa.   Dist.    358,    22    Pa.    Co.    Ct.   185. 

[a]  The  amount  due  must  be  de- 
manded. O'Connor  v.  Kelly,  41  Cal. 
432. 

[b]  Time  for  Demand. — The  demand 
must  be  made  upon  or  after  the  last 
day  which  the  lessee  has  to  pay. 
Ciapusci  v.  Clark,  12  Cal.  App.  44,  106 
Pac.  436. 

[c]  If  no  place  for  payment  of  rent 
is  specified  in  the  lease,  a  judgment 
entered  upon  an  ejectment  clause  in 
such  lease  will  be  stricken  off,  where 
the  record  does  not  aver  that  the  land- 

-  lord  was  on  the  premises  on  the  day 
when  the  rent  fell  due,  or  that  he 
made  any  subsequent  demand  for  the 
payment  of  rent.  Hughs  r.  Lillibridge, 
8  Pa.  Dist.  358,  22  Pa.  Co.  Ct.  185. 

86.  Smith   r.   Shaw,   16   Cal.  88. 

87.  Oal.— Castro  v.  Gill,  5  Cal.  40. 
D.   C. — Bliss   V.   Duncan,  44  App.   Cas. 
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93.  See  Pulliam  v.  Capital  Traction  Co., 
37  App.  Cas.  301.  N.  Y.— Protestant 
Episcopal  Society  v.  Flanders,  9  Abb. 
Pr.  (N.  S.)   82. 

[a]  Appearance  in  the  action  and 
failure  to  object  to  want  of  notice  to 
re-enter,  waives  it.  Protestant  Epis- 
copal Society  v.  Flanders,  9  Abb.  Pr. 
N.  S.   (N.  Y.)   82. 

Right  to  urge  want  of  notice  on  ap- 
peal, see  infra,  VI,  A,  11. 

88.  Bliss  r.  Duncan,  44  App.  Cas. 
(D.  C.)  93;  State  ex  rel.  Carl  v.  Judge, 
37  La.  Ann.  380. 

89.  Cambridge  Lodge  f.  Routh,  163 
Ind.  1,  71  N.  E.  148;  Coomler  v.  Hef- 
ner, 86  Ind.  108;  Miller  v.  Citizens' 
Bldg.  &  Loan  Assn.,  50  Ind.  App.  132, 
98  N.  E.  70;  Everett  r.  Irwin,  47  Ind. 
App.  263,  94  N.  E.  352;  Ingalls  v.  Bis- 
sot,  25  Ind.  App.  130,  57  N.  E.  723; 
Dougherty  v.  Thompson,  7  Blackf. 
(Ind.)  277;  White  v.  Sohn,  63  W.  Va. 
80,  59  S.  E.  890. 

[a]  As  to  the  amount  the  justice's 
jurisdiction  is  unlimited.  Miller  v.  Cit 
izens'  Bldg.  &  Loan  Assn.,  50  Ind.  App. 
132,  98  N.  E.  70. 

[b]  Concurrent  jurisdiction  with 
the  circuit  court  in  such  cases.  Cam- 
bridge Lodge  V.  Eouth,  163  Ind.  1,  71 
N.    E.    148. 

90.  Josselson  v.  Sonneborn,  110  Md. 
546,  73  Atl.  650. 

Jurisdiction  of  justice  of  peace  where 
title  involved,  see  the  title  "Justices 
of  the  Peace." 

91.  Hamill  r.  Jalonick,  3  Okla.  223, 
41  Pac.  139;  Maher  v.  James  Hanley 
Brewing  Co.,  23  R.  I.  343,  50  Atl.  392. 

[a]  A  landlord  who  leases  the  prem- 
ises (1)  while  the  tenant  is  in  posses- 
sion, is  the  proper  pav'^:y  to  bring  eject- 
ment, when  there  has  been  no  attorn- 


LANDLORD  AND  TENANT 


565 


or  his  legal  representative,®^  assignee,^^  grantee,"*  trustee,"'  or  lessee,"" 
and  against  the  tenant"^  or  his  assignee."^ 

6.  Pleading.  —  a.  Declaration  or  Complaint.  —  The  ejectment  pro- 
ceedings under  discussion  differ  in  no  essential  respect,  in  so  far  as 
the  pleadings  are  concerned,  from  ejectment  actions  generally.""  The 
title  relied  upon,  where  necessary  to  support  the  action,  should  be 
alleged.^  The  plaintiff  should  also  set  out  a  description  of  the  prem- 
ises sought,^  the  nature  and  terms  of  the  tenancy,^  and  the  termination 
thereof.* 


ment.  Maher  v.  James  Hanley  Brew- 
ing Co.,  23  R.  I.  343,  50  Atl.  392;  Corn- 
stock  V.  Cavanagh,  17  R.  I.  233,  21  Atl. 
498.  (2)  The  new  less'ee  is  not  a 
proper  party  to  the  suit.  Maher  v. 
.Tames  Hanley  Brewing  Co.,  23  R.  I. 
343,  50   Atl.   392. 

92.  Shannon  r.  Long,  180  Ala.  128 
60  So.  273. 

93.  Bliss  V.  Duncan,  44  App.  Cas. 
(D.  C.)  93;  Denecke  v.  Miller  &  Son, 
142  Iowa  486,  119  N.  W.  380. 

[a]  An  assignee  of  the  rent  may 
maintain  ejectment.  Van  Rensselaer  v. 
Slingerland,  26  N.  Y.  580;  Shy  v.  Brock- 
hause,  7  Okla.  35,  54  Pac.  306. 

94.  Holliday  v.  Chism,  25  Ind.  App. 
1,  57  N.  E.  563;  Winkelmeier  v.  Katzel- 
bnrger,  77  Mo.  App.  117. 

[a]     Since  the  real  party  In  Interest 

(1)  must  bring  the  suit,  the  grantee 
or  owner  to  whom  the  landlord  has 
conveyed  the  premises  without  any 
reservation,  should  institute  proceed- 
ings in  his  own  name.  Holliday  v. 
Chism,   25   Ind.   App.   1,   57   N.   E.   563. 

(2)  That  grantor  agreed  to  deliver  pos- 
session at  the  termination  of  the  lease 
will  not  alter  the  rule.  Holliday  v. 
Chism,  25  Ind.  App.  1,  57  N.  E.  563. 

95.  Md.— Shanfelter  v.  Horner,  81 
Md.  621,  32  Atl.  184.  Vt.— Trustees 
of  Grammar  School  v.  Burt,  11  Vt.  632. 
Eng.— Nokes  v.  Gibbon,  3  Drew  681,  3 
Jur.  (N.  S.)  726,  26  L.  J.  Ch.  433,  5 
Wkly.  Rep.  400,  61  Eng.  Reprint  1063. 

96.  White  v.  Johnson,  10  Idaho  438, 
79  Pac.  455;  Harris  v.  Halverson,  23 
Wash.  779,  63  Pac.  549. 

[a]  Attornment  necessary  to  enable 
the  lessee  to  sue  for  possession.  Maher 
V.  James  Hanlev  Brewing  Co.,  23  R.  I. 
343,  50  Atl.  392;  Comstock  v.  Cav- 
anagh, 17  R.  I.  233,  21  Atl.  498. 

[b]  A  lessee  whose  term  follows  Im- 
mediately after  the  term  of  defendant 
may  maintain  the  suit.  Harris  v.  Hal- 
verson, 23  Wash.  779,  63  Pac.  549. 


97.  Sowles  V.  Carr,   69  Vt.  414,  38 

Atl.  77. 

[a]  Tenant  must  be  In  possession 
when  the  suit  is  brought.  Sowles  v. 
Carr,  69  Vt.  414,  38  Atl.  77. 

98.  Gibbs  v.  Didier,  125  Md.  486,  94 
Atl.   100,   Ann.   Cas.   1916E,   833. 

99.  Gibbs  v.  Didier,  125  Md.  486,  94 
Atl.  100,  Ann.  Cas.  1916E,  833.  See  7 
Standard  Prog.  1024. 

[a]  A  complaint  is  sufficient  in  eject- 
ment which  states  that  the  plaintiff  is 
the  owner  and  entitled  to  the  posses- 
sion of  the  premises,  that  the  tenancy 
at  will  had  been  determined,  and  that 
defendant  after  due  notice  had  refused 
to  surrender  and  remained  in  the  oc- 
cupancy of  said  premises.  Hayden  v. 
Collins,  1   Cal.  App.  259,  81   Pac.   1120. 

1.  Blocker  v.  McLendon,  6  Ind.  Ter. 
481,  98  S.  W.  166. 

[a]  The  quantity  of  his  estate  and 
the  extent  of  his  interest  therein  need 
not  be  averred.  Ayotte  v.  Johnson, 
25  R.  I.  403,  56  Atl.  110.  But  see 
Deriecke  v.  Miller  &  Son,  142  Iowa  486, 
119   N.   W.   380. 

[b]  And  an  abstract  of  the  same 
attached  to  the  petition.  See  Denecke 
r.  Miller  &  Son,  142  Iowa  486,  119  N. 
W.   380. 

2.  Goodbub  v.  Scheller,  3  Ind.  App. 
318,  29  N.  E.  610;  Ayotte  v.  Johnson, 
25  R.  I.  403,  56  Atl.  110. 

[a]  A  description  contained  In  the 
lease  filed  as  an  exhibit  with  the  com- 
plaint will  prevail  over  the  description 
in  the  complaint.  Goodbub  v.  Scheller, 
3  Ind.  App.  318,  29  N.  E.  610. 

3.  Bulger  v.  Coyne,  20  App.  Div.  224, 
46  N.  Y.  Supp.  1007. 

[a]  Incorporation  of  the  lease  in 
the  complaint  is  not  necessary  where 
no  mention  is  made  of  a  written  lease. 
Wah  Kee  v.  Clark,  48  Ind.  App.  462,  96 
N.  E.  18.  See  generally  the  title  "Ex- 
hibits." 

4.  Mason  v.  Kempf,  11  Ind.  App. 
311,  38  N.  E.  230. 
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Prerequisites  to  the  action,  sneh  as  notice  to  quit  and  demand  for 
rent,^  should  be  alleged.  But  where  notice  and  demand  are  not  neces- 
sary to  terminate  the  lease  they  need  not  be  averred.^ 

Distress.  —  Under  some  statutes  it  may  be  necessary  to  state  the  fact] 
that  there  is  no  sufficient  distress  on  the  premises.^ 

b.  Plea  or  Ansiver.  —  The  defendant  may  plead  the  general  issue 
as  in  ordinary  ejectment,^  or  he  may  set  out  in  precise  terms  the 
grounds  of  his  defense.^     No  special  plea  is  necessary  to  show  the' 
nature  of  the  tenancy/"  or  the  want  of  proper  notice  to  terminate  it.^^l 
If  tender  is  pleaded  by  defendant  the  amount  thereof  should  appear,"' 
and  whether  it  was  refused,  accepted,  or  brought  into  court.^^ 

A  set-off   may  be  pleaded  only  in  accordance  with  general  rules  else-j 
where  discussed.^* 

c.  Amendments.  —  Amendments  are  permitted  to  the  same  extent, 
as  in  other  actinns.^^ 

7.     Process.  —  The  rules  governing  the  service  of  process  generally^ 
are  fully  applicable.^®     Substituted  service  is  permitted  as  in  other 


[a]  A  re-entry  (1)  should  be  shown 
■where  the  action  is  based  on  termina- 
tion of  the  lease  by  breach  of  condi- 
tion subsequent.  Harmon  v.  Pohle,  46 
Ind.  App.  369,  92  N.  E.  119.  (2)  If  a 
demand  of  possession  and  a  refusal  to 
deliver  the  same  are  alleged,  re-entry 
is  thereby  sufficiently  set  out.  Har- 
mon V.  Pohle,  46  Ind.  App.  369,  92 
N.  E.  119. 

[b]  That  a  right  to  possession  ex- 
ists in  plaintiff  by  reason  of  the  lease 
having  been  terminated  should  be 
averred.  See  Denecke  v.  Miller  &  Son, 
142  Iowa  486,  119  N.  W.  380. 

5.  Roosevelt  v.  Hungate,  110  HI. 
595;  Martin  v.  Rector,  43  Hun  (N.  Y.) 
371,  6  N.  Y.  St.  400.  See  supra,  VI, 
A,  3. 

6.  Mayor  v.  Campbell,  18  Barb.  (N. 
Y.)   156. 

7.  Connor  v.  Bradlev,  1  How.  (U. 
S.)   211,  11  L.  ed.  105. 

8.  Gibbs  V.  Didier,  125  Md.  486,  94 
Atl.  100,  Ann.  Cas.  1916E,  833;  Mc- 
Clung  r.  Echols,  5  W.  Va.  204.  See 
generally,  7   Standard  Prog.  1036. 

[a]  The  effect  of  the  plea  is  the 
same  as  in  other  actions  of  ejectment. 
See  Gibbs  v.  Didier,  125  Md.  486,  94 
Atl.  100,  Ann.  Cas.  1916E,  833. 

[b]  An  outstanding  title  cannot  be 
shown  under  the  general  issue.  Mill- 
hollin  r.  .Jones,  7  Ind.  715. 

9.  Pulliam  v.  Capital  Traction  Co., 
37   App.   Cas.    (D.   C.)   301. 

[a  1  Contradictory  and  Evasive  Affi- 
davit of  Defense.— Pulliam  v.  Capital 
Traction    Co.,    37    App.    Cas.     (D.    C.) 
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301.  As  to  affidavit  of  defense  gen- 
erally, see  the  title  "Affidavits  of 
Merits  and  Defense." 

10.     Roosevelt    v.    Hungate,    110    111. 
595. 

11 
595. 

12 
462, 
title 

13 


Roosevelt    v.    Hungate,    110    III, 


Wah  Kee  v.  Clark,  48  Ind.  App. 
96    N.    E.    18.      See   generally   the 
"Tender." 
Wah  Kee  v.  Clark,  48  Ind.  A]ip. 
462,  96  N.  E.  18. 

14.  See  the  title  "Set-Off,  Counter- 
claim and  Recoupment. ' ' 

[a]  A  sum  due  for  repairs  made  as 
per  agreement  with  the  landlord  can- 
not be  set  up  bv  defendant.  Fuller 
r.  Metcalf,  189  Mich.  520,  155  N.  W. 
567. 

15.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense." 

[a]  An  amendment  as  to  the  dam- 
ages claimed  for  detention  of  the  prem- 
ises is  proper.  Holland  v.  Hummell, 
43  Ind.  App.  358,  87  N.  E.  662. 

[b]  Amending  to  action  on  contract 
for  use  and  occupancy  is  not  permissible 
where  the  original  action  is  in  tort 
for  the  recovery  of  possession  of  the 
leased  premises.  Holland  v.  Hummell, 
43  Ind.  App.  358,  87  N.  E.  662. 

[c]  Amendment  from  forcible  entry 
and  detainer  to  action  for  possession, 
not  permissible.  Denecke  v.  Henry  F. 
]\riller  &  Son,  142  Iowa  486,  119  N.  W. 
380. 

16.  See  the  title  "Service  of  Pro- 
cess and  Papers." 
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notions,  whero  personal  service  cannot  be  made.^^ 

8.  Abatement  and  Revival.^^  —  Neither  the  death  of  plaintiff," 
nor  the  cessation  of  his  estate,^"  will  abate  an  action  brought  by  him 
to  recover  leased  premises.  Nor  will  abatement  result  where  a  sub- 
sequent action  of  unlawful  detainer  is  brought  for  the  same  premises 
between  the  same  parties.^^ 

9.  Trial.  —  a.  In  General.  —  The  trial  proceeds  as  in  other  similar 
actions.^^  The  issue  in  ejectment  proceedings  is  the  right  of  entry,^^ 
and  not  the  title  to  the  premises  involved.^*  A  jury  may  be  had  at 
the  instance  of  either  party^^  in  accordance  with  the  general  principles 
and  rules  elsewhere  discussed,^'^  unless  the  equity  jurisdiction  of  the 
court  is  invoked.^'' 

Province  of  Judge  and  Jury.  —  Under  conflicting  evidence,  the  jury 
determines  questions  of  fact  arising  in  the  proceedings,^^  but  questions 
of  law  and  those  depending  upon  undisputed  faets  are  for  the  court.^' 


As  to  process  generally  see  the  title 
"Process." 

17.  Bliss  V.  Duncan,  44  App.  Cas. 
(D.  C.)  93. 

[a]  Leaving  a  copy  with  responsible 
person  who  is  in  possession  of  the  prem- 
ises, sufficient.  Bliss  v.  Duncan,  44  App. 
Cas.  (D.  C.)   93. 

18.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Revivor;"  "Sur- 
vival. ' ' 

19.  Minton  v.  Steinhauer,  243  Mo. 
51,  147  S.  W.  1014. 

[a]  The  legal  representatives  may 
revive  the  action  upon  plaintiff's  death. 
Minton  v.  Steinhauer,  243  Mo.  51,  147 
S.  W.  1014. 

[b]  Where  after  judgment  for  pos- 
session for  plaintiff  in  the  trial  court 
and  appeal  therefrom,  plaintiff  dies,  the 
cause  may  be  revived  in  the  appellate 
court.  Minton  r.  Steinhauer,  243  Mo. 
51,  147  S.  W.  1014. 

20.  Hooton  V.  Holt,  139  Mass.  54,  29 
N.  E.  221;  Leach  v.  Sargent  (Okla.), 
154  Pac.  1143. 

[a]  Upon  surrender  of  lease  by 
lessee  who  is  suing  to  recover  posses- 
sion, the  lessor  may  be  substituted  as 
party  plaintiff.  Leach  v.  Sargent 
(Okla.),  154  Pac.  1143. 

[b]  A  sale  of  plaintiff's  estate  upon 
foreclosure  will  not  abate  his  action  for 
possession,  even  though  the  purchaser 
has  started  proceedings  against  the  ten- 
ant. Hooton  V.  Holt,  139  Mass.  54, 
29  N.  E.   221. 

21.  Walter  Commission  Co.  v.  Gille- 
land,  98  Mo.   App.   584,   73   S.   W.   295. 

22.  See  generally  the  title  "Trial." 

23.  111.— Eoosevelt  v.   Hungate,    110 


Til.  595.  Ky.— Mattox  r.  Helm,  5  Litt. 
185,  15  Am.  Dec.  64.  Md. — Josselson 
V.  Sonneborn,  110  Md.  546,  73  Atl. 
650. 

24.  Josselson  v.  Sonneborn,  110  Md. 
546,  73  Atl.  650. 

25.  Del, — Belt  v.  Abramson,  2  Boyce 
536,  82  Atl.  90.  Ind.— Harmon  v.  Pohle, 
46  Ind.  App.  369,  92  N.  E.  119.  E.  I. 
Whitaker  v.  Bliss,  23  R.  I.  313,  50 
Atl.   266. 

[a]  Where  neither  party  requested 
it,  a  trial  by  a  jury  in  an  action 
against  a  tenant  holding  over  is  im- 
proper. Belt  V.  Abramson,  2  Boyce 
(Del.)  536,  82  Atl.  90. 

26.  See  the  title  "Juries  and 
Jurors. ' ' 

27.  Card  v.  Deans,  84  Neb.  4,  120 
K.  W.  440.  See  Heston  r.  Dougan,  52 
Ind.  App.  40,  96  N.  E.  614,  and  the 
title   "Juries  and  Jurors." 

[a]  Where  affirmative  equitable  re- 
lief is  prayed  for  by  the  tenant,  who 
alleges  ownership  of  the  real  estate,  he 
is  not  entitled  to  a  jury  trial.  Card 
V.  Deans,  84  Neb.  4,  120  N.  W.  440. 

28.  See  the  title  "Juries  and 
Jurors. ' ' 

[a]  The  number  and  character  of 
leases  between  the  parties  is  for  the 
jury  where  the  facts  are  in  dispute. 
Phelan  v.  Anderson,  118  Cal.  504,  50 
Pac.  685. 

29.  Pratt  v.  Farrar,  10  Allen  (Mass.) 
519;  Ellis  v.  Paige,  1  Pick.  (Mass.) 
43. 

[a]  The  reasonableness  of  time  for 
removal  allowed  the  tenant  is  for  the 
court  where  the  evidence  is  undisputed. 
Ellis  V.  Paige,  1  Pick.   (Mass.)  43. 
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b.  Verdict  and  Findings.  —  The  question  of  plaintiff's  right  to 
possession  should  be  determined  by  the  verdict.^"  Where  trial  is  with- 
out a  jury  the  court  should  find  upon  all  facts  material  to  plaintiff 'g 
right  to  possession  of  the  leased  premises,^^ 

c.  Judgment.  —  The  judgment  should  be  based  on  a  proper  ver- 
dict'^ or  findings/^  and  should  substantially  follow  them.^*  A  judg- 
ment may  be  confessed  by  virtue  of  an  ejectment  clause  in  the  lease.^' 
If  judgment  is  for  plaintiff  it  should  award  him  possession  of  the 
premises  described  in  the  complaint,^^  together  with  damages  for  the 
detention"  and  costs  of  the  suit.^^ 


[b]  Renunciation  of  Tenancy. 
Whether  the  declarations  of  the  tenant 
amount  to  a  renunciation  of  the  ten- 
ancy is  for  the  court.  State  ex  rel. 
Biggers  v.  Steuart,  5  Strobh.  (S.  C.) 
29. 

30.  Belt  V.  Abramson,  2  Boyce  (Del.) 
536,  82  Atl.  90;  Crow  i;.  Cann,  2  Penne. 
(Del.)    208,  43  Atl.  839. 

[a]  A  verdict  is  erroneous  which 
finds  that  the  tenant  is  indebted  to 
the  landlord,  but  fails  to  find  the  land- 
lord entitled  to  possession.  Belt  v. 
Abramson,  2  Boyce  (Del.)  536,  82  Atl. 
90. 

[b]  A  provision  for  stay  of  execu- 
tion for  ten  days  will  invalidate  the 
verdict.  Crow  v.  Cann,  2  Penne.  (Del.) 
208,  43  Atl.  839. 

As  to  verdict  generally,  see  the  title 
"Verdict." 

31.  Cambridge  Lodge  v.  Routh,  163 
Ind.  1,  71  N.  E.  148. 

As  to  findings  generally,  see  the  title 
"Findings  and  Conclusions." 

[a]  Whether  rent  was  due  and  paid 
within  the  prescribed  time  should  ap- 
pear in  the  findings,  in  an  action  to 
recover  the  premises  for  non-payment 
of  rent.  Cambridge  Lodge  v.  Routh, 
163  Ind.  1,  71  N.  E.  148. 

32.  Belt  V.  Abramson,  2  Boyce  (Del.) 
536,   82   Atl.   90. 

[a]  A  money  judgment  against  the 
defendant  is  erroneous  where  based  on 
an  erroneous  verdict  finding  defendant 
indebted  to  the  plaintiff  but  failing  to 
find  plaintiff  entitled  to  possession. 
Belt  V.  Abramson,  2  Boyce  (Del.)  536, 
82  Atl.  90. 

33.  Fisher  v.  Slattery,  75  Cal.  325, 
17  Pac.  235. 

[a]  Mere  inadvertence  in  findings 
will  not  render  a  judgment  based 
thereon  bad.  Thus  a  judgment  is  not 
invalid  when  based  on  findings  that 
plaintiff  was  in  possession  at  the  com- 
mencement of  the  suit  when  the  plead- 
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ingg  admit  that  defendant  wag  in  pos- 
session and  such  error  was  due  to  an 
oversight.  Fisher  v.  Slattery,  75  Cal. 
325,   17  Pac.   235. 

34.  Meraman's  Heirs  v.  Caldwell's 
Heirs,  8  B.  Mon.  (Ky.)  32,  46  Am. 
Dec.  537. 

[a]  A  general  judgment  that  plain- 
tiffs recover  the  premises  is  erroneous, 
where  the  verdict  finds  the  plaintiffs 
entitled  to  eleven-thirteenths  of  the 
land.  Meraman's  Heirs  v.  Caldwell's 
Heirs,  8  B.  Mon.  (Ky.)  32,  46  Am. 
Dec.  537. 

35.  Guenther  v.  Gilchrist  Imp.  Jar 
Co.,  28  Pa.  Super.  232;  Reams  v.  Fye, 
10  Pa.  Dist.  242,  24  Pa.  Co.  Ct.  671; 
Hughs  V.  Lillibridge,  8  Pa.  Dist.  358, 
22  Pa.  Co.  Ct.  185. 

[a]  Where  a  tenant  holds  over  he 
becomes  a  tenant  by  implication  of  law 
and  a  warrant  of  attorney  to  confess 
judgment  in  ejectment  does  not  extend 
to  the  new  relation.  Hughs  v.  Lilli- 
bridge, 8  Pa.  Dist.  358,  22  Pa.  Co. 
Ct.  185. 

[b]  Opening  and  Vacating. — Neither 
the  tenant  nor  subtenant  can  have  a 
judgment  in  ejectment  in  favor  of  the 
landlord  opened,  when  the  judgment  is 
rendered  under  an  ejectment  clause  in 
the  lease,  and  the  lease  contains  a 
covenant  on  the  part  of  the  tenant  not 
to  take  a  rule  to  open  the  judgment. 
Guenther  v.  Gilchrist  Imp.  Jar  Co.,  28 
Pa.  Super.  232. 

36.  N.  Y.— Shultes  v.  Sickles,  70 
Hun  479,  24  N.  Y.  Supp.  145,  53  N.  Y. 
St.  700.  Pa.— Herring  v.  Reade,  7  W. 
N.  Cas.  522.  W.  Va.— McClung  V. 
Echols,  5  W.  Va.  204. 

37.  Gibbs  v.  Didier,  125  Md.  486,  94 
Atl.  100,  Ann.  Cas.  1916E,  833. 

38.  See  Ewing  f.  Miles,  12  Tex.  Civ, 
App.  19,  33  S.  W.  235. 

As  to  costs  generally,  see  the  title 
"Costs." 
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A  writ  of  possession  will  issue  to  put  plaintiff  into  possession  of  the 
leased  premises  awarded  to  him  by  the  judgment.^" 

10.  Redemption.  —  Where  possession  is  taken  by  the  landlord  for 
the  non-payment  of  rent,  the  tenant  may  be  given  a  certain  time  in 
which  to  redeem/"  and  the  time  thus  limited  is  not  enlarged  by  a 
subsequent  re-entry  of  the  tenant.*^ 

11.  Review,  —  The  judgment  is  reviewable  as  other  judgments, 
generally,  by  writ  of  error  or  appeal,*^  unless  such  right  is  waived.*^ 

B.  Summary  Proceedings.  —  1.  General  Statement.  —  Ejectment 
as  a  remedy  for  the  recovery  of  leased  premises**  was  dilatory,  cumber- 
some and  costly  and  the  need  for  a  more  speedy  remedy  has  been  met 
in  a  great  many  states  bj'  giving  to  the  landlord  a  summary  dispos- 
sessory  proceeding.**     The  older  remedy,  however,  is  not  thereby  ex- 


39.  Ga. — Abbott  v.  Berrie,  135  Ga. 
369,  69  S.  E.  477.  N,  Y,— Witbeck  v. 
Van  Rensselaer,  64  N.  Y.  27;  Shultes 
V.  Sickles,  70  Hun  479,  24  N.  Y.  Supp. 
145,  53  N.  Y.  St.  700.  Pa.— Herring 
V.  Reade,  7  W.  N.  C.  522. 

[a]  Even  twenty  years  after  the 
rendition  of  the  judgment  such  writ 
may  issue.  Shultes  v.  Sickles,  70  Hun 
479,  24  N.  Y.  Supp.  145,  53  N.  Y.  St. 
700. 

[b]  Delivery  of  personalty  as  well 
as  possession  should  not  be  ordered  in 
a  writ  of  habere  facias  issued  on  the 
judgment.  Herring  v.  Reade,  7  W.  N. 
C.   (Pa.)   522. 

40.  Gibbs  V.  Didier,  125  Md.  486,  94 
Atl.  100,  Ann.  Cas.  1916E,  833;  Wit- 
beck  V.  Van  Rensselaer,  64  N.  Y.  27. 

[a]  By  paying  rent  and  arrears  the 
lessee  or  his  assignee  may  redeem. 
Gibbs  V.  Didier,  125  Md.  486,  94  Atl. 
100,  Ann.  Cas.  1916E,  833. 

[b]  The  mortgagee  of  the  lease  may 
within  six  months  after  judgment  and 
execution,  redeem  by  paying  all  the 
costs  and  damages  sustained  by  the 
lessor.  See  Gibbs  v.  Didier,  125  Md. 
486,  94  Atl.  100,  Ann.  Cas.  1916E,  833. 

41.  Witbeck  v.  Van  Rensselaer,  64 
N.  Y.  27. 

42.  D.  C. — Bliss  V.  Duncan,  44  App. 
Cas.  93.  La. — State  v.  Judge  of  New 
Orleans,  11  Rob.  394.  Md.— Gibbs  v. 
Didier,  125  Md.  486,  94  Atl.  100,  Ann. 
Cas.  1916E,  833. 

See  generally  the  titles  "Appeals;" 
"Writ  of  Error." 

fa]  A  suspensive  appeal  may  be  had 
upon  giving  bond.  State  v.  Judge  of 
New  Orleans,  11  Rob.  (La.)  394. 

fb]  Errors  Reviewable. — Want  of 
notice  to  quit  cannot  be  urged  for  the 
first  time  on  appeal.     Bliss  v.  Duncan, 


44    App.    Cas.    (D.   C.)    93;    Ganson    v. 
Baldwin,  93  Mich.  217,  53  N.  W.  171. 

43.  Seagrave  v.  Lacy,  28  Pa.  Super, 
586. 

[a]  Waiver  in  ejectment  clause  in 
lease  of  the  right  to  appeal  from  a 
judgment  confessed  thereon,  will  render 
an  appeal  taken  in  disregard  of  such 
waiver,  subject  to  quashal.  Seagrave 
V.  Lacy,  28  Pa.  Super.  586. 

44.  See  supra,  VI,  A,  1,  a. 

45.  Conn. — Giering  v.  Hartford  Theo- 
logical Seminary,  86  Conn.  208,  84  Atl. 
930;  Marsh  v.  Burhans,  79  Conn.  306, 
64  Atl.  739.  Ga. — Hindman  v.  Raper, 
143  Ga.  643,  85  S.  E.  843;  White  v. 
Lawrence,  133  Ga.  528,  66  S.  E.  171. 
Haw. — Harrison  v.  McCandless,  22 
Haw.  129;  Colburn  v.  Holt,  19  Haw. 
65.  La. — State  ex  rel.  McMahon  v.  St, 
Paul,  52  La.  Ann.  1039,  27  So.  571; 
Mighell  r.  Kelly,  51  La.  Ann.  281,  25 
So.  101.  Mass. — McNamara  v.  Dorev, 
219  Mass.  151,  106  N.  E.  592.  Micli. 
Hoffman  v.  Fidelity  &  Deposit  Co.,  184 
Mich.  210,  150  N.  W.  844;  Parker  v. 
Case,  155  Mich.  497,  119  N.  W.  1081; 
Jenkinson  v.  Winans,  109  Mich.  524,  67 
N.  W.  549.  Mo. — Mooers  v.  Martin,  99 
Mo.  94,  12  S.  W.  522;  Tarlotting  v. 
Bokern,  95  Mo.  541,  8  S.  W.  547.  N.  H, 
Hazeltine  v.  Colburn,  31  N.  H.  466, 
N.  J.— Halsey  v.  Sauer,  79  N.  J.  L. 
1.59,  74  Atl.  508.  N.  Y.— Reich  v. 
Cochran,  201  N.  Y.  450,  94  N.  E.  1080; 
Iroquois  Realty  Co.  v.  Iroquois  Hotel, 
etc.  Co.,  104  N.  Y.  Supp.  748.  N.  C, 
McLaurin  v.  Mclntyre,  167  N.  C.  350, 
83  S.  E.  627;  Mclver  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  544,  79  S.  E. 
1107;  McDonald  v.  Ingram,  124  N.  C. 
272,  32  S.  E.  677.  Pa.— McHendry  v. 
Shaffer,  242  Pa.  476,  89  Atl.  587;  Mal- 
lissee    v.    Keown,    226    Pa.   74,    74   Atl, 
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eluded,*^  unless  such  appears  to  be  the  elear  import  of  the  statute." 
These  statutes  should  not  be  so  rigidly  construed  as  to  destroy  the 
remedy  they  are  designed  1o  afford  ;^«  but,  since  they  are  in  derogation 
of  theVommon  law,  their  terms  must  be  strictly  pursued." 

2.  Nature  and  Form.  —  This  statutory  dispossessory  proceeding 
given  to  the  landlord,  may  or  may  not  be  known  by  a  particular  name. 
It  is  variously  termed  a  justice's  ejectment,'^"  summary  ejectment,®^ 
ejectment,^^  summary  process,^^  action  of  summary  possession,^*  dis- 
possessory warrant,^^  writ  of  summons,^*'  landlord's  summons,^^  and 
forcible  entry  and  detainer.^**     The  proceeding  is  summary'^^  in  its 


1128;  Denny  v.  Fronheiser,  207  Pa. 
174,  56  Atl.  406;  Mohan  v.  Butler,  112 
Pa.  590,  4  Atl.  47;  De  Coursey  v.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  81  Pa. 
217.  S.  C— Kellar  v.  Pagan,  54  S.  C. 
255,  32  S.  E.  353.  Vt.— Foss  v.  Stan- 
ton, 76  Vt.  365,  57  Atl.  942;  Horan 
V.  Thomas,  60  Vt.  325,  13  Atl.  567. 

[a]  Applicable  to  Prior  Leases. 
These  statutes  being  remedial  have 
been  held  applicable  to  leases  entered 
into  prior  to  their  enactment.  Lockett 
V.  Usry,  28  Ga.  345. 

46.  Brewer  v.  Chase,  3  Haw.  127; 
Davis  V.  Spencer,  3  Haw.  274;  Marr's 
Ann.   Kev.   St.,   of   La.,    §4120. 

47.  Welch  V.  Ashby,  88  Mo,  App. 
400. 

48.  Eeich  v.  Cochran,  201  N.  Y.  450, 
94  N.   E.   1080. 

49.  Ga. — White  v.  Lawrence,  133  Ga. 
528,  66  S.  E.  171.  Haw.— Colburn  v. 
Holt,  19  Haw.  65.  Mo.— Tarlotting  v. 
Bokern,  95  Mo.  541,  8  S.  W.  547; 
Morris  v.  Horrell,  35  Mo.  467.  N.  J. 
Halsey  v.  Sauer,  79  N.  J.  L.  159,  74 
Atl.  508;  Smith  v.  Sinclair,  59  N.  J. 
L.  84,  34  Atl.  943;  Layton  v.  Dennis, 
43  N.  J.  L.  380.  N.  Y.— Miner  V.  Bur- 
ling, 32  Barb.  540;  Matter  of  Flew- 
wellin  V.  Lent,  91  App.  Div.  430,  86 
N.  Y.  Supp.  919;  People  v.  Nuhn,  92 
Misc.  312,  156  N.  Y.  Supp.  559;  Minsky 
V.  Weller,  63  Misc.  244,  116  N.  Y. 
Supp.  628;  Iroquois  Realty  Co.  v. 
Iroquois  Hotel,  etc.  Co.,  104  N.  Y. 
Supp.  748;  Fuchs  v.  Cohen,  29  Abb. 
N.  C.  56,  22  Civ.  Proc.  269,  19  N.  Y. 
Supp.  236.  Pa. — Lantz  v.  Schaffer,  2 
Haz.   Pa.   Eeg.   410. 

But  see  Lynde  v.  Noble,  20  Johns. 
(N.  Y.)  80;  Birdsall  v.  Phillips,  17 
Wend.  (N.  Y.)  464,  holding  that  the 
Ftatute  is  remedial  and  must  be  lib- 
erally construed. 

[a]  The  legislative  intent  must  be 
respected.  People  ex  rel.  Allen  v.  Mur- 
ray, 21  N.  Y.  Supp.  797. 
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50.  Wheeler  v.  Wheeler,  77  Vt.  177, 
59    Atl.  842. 

51.  McLaurin  r.  Mclntyre,  167  N.  C. 
350,  83  S.  E.  627;  Mclver  v.  Seaboard 
Air  Line  R.  Co.,  163  N.  C.  544,  79  S.  E. 
1107;  McDonald  v.  Ingram,  124  N.  C. 
272,  32  S.  E.  677. 

52.  State  ex  rel.  McMahon  v.  St.' 
Paul,  52  La.  Ann.  1039,  27  So.  571; 
Mighell  V.  Kelly,  51  La.  Ann.  281,  25 
So.  101;  Godchaux  v.  Bauman,  44  La. 
Ann.  253,  257,  10  So.  674;  McNamara 
r.  Dorey,  219  Mass.  151,  106  N.  E.  592; 
Gloyd  V.  Davis,  214  Mass.  238,  101 
N.   E.    145. 

53.  Giering  v.  Hartford  Theological 
Seminary,  86  Conn.  208,  84  Atl.  930; 
Marsh  v.  Burhans,  79  Conn.  306,  64  Atl. 
739;  Piatt  v.  Cutler,  75  Conn.  183,  52 
Atl.    819. 

54.  Colburn  v.  Holt,  19  Haw.  65. 

55.  Hindman  v.  Raper,  143  Ga.  643, 
85  S.  E.  843;  Jones  v.  Blackwelder,  143 
Ga.  402,  85  S.  E.  122;  Green  v.  White 
Oak  Club,  141  Ga.  646,  81  S.  E.  867. 

56.  Stockbridge  v.  Nute,  20  N.  H. 
271. 

57.  Tarlotting  v.  Bokern,  95  Mo. 
541,  8  S.  W.  547;  Neiner  v.  Altemeyer, 
6S  Mo.  App.  243;  Barrett  v.  Field,  10 
Mo.  App.  590. 

58.  As  to  forcible  entry  and  de- 
tainer, see  8  Standard  Proc.  1088. 

59.  Conn. — Marsh  v.  Burhans,  79 
Conn.  306,  64  Atl.  739.  La.— State  v. 
Rightor,  37  La.  Ann.  843.  N.  H.— Haz- 
eltine  v.  Colburn,  31   N.  H.  466. 

[a]  No  change  in  its  character  from 
a  summary  remedy  to  an  ordinary  one 
can  be  made  by  the  defendant.  Mighell 
r.  Kelly,  51  La.  Ann.  281,  25  So.  101; 
Ward  V.  Stakelum,  47  La.  Ann.  1546, 
18  So.  508. 

[b]  In  the  appellate  court  as  well 
as  in  the  court  of  first  instance,  the 
proceedinpfs  are  summary.  State  ©• 
Rightor,  37  La.  Ann.  843. 
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nature,  and  is  not  an  action  within  the  meaning  of  the  eode/'"  Its 
object  is  to  reeoA^er  possession  of  the  premises,"^  and  being;  therefore 
purely  of  a  possessory  nature,  it  is  not  available  to  try  questions  of 
title,**^  but  a  mere  allegation  or  plea  of  title  does  not  oust  the  court 
of  jurisdiction."^ 

3.  When  and  as  to  Whom  Remedy  Available.  —  a.  Necessity  of 
Belntion  of  Landlord  and  Tenant. — The  statutes  in  general  confine 
the  dispossessory  remedy  to  cases  where  the  relation  between  the  parties 
is  that  of  landlord  and  tenant.^*    The  tenancy  must  be  an  ordinary*^^ 


As  to  summary  proceedings  generally, 
see  the  title  "Summary  Proceedings." 

60.  Wetterer  t;.  Soubirous,  22  Misc. 
739,  49  N.  Y.  Supp.  1043;  Decker  v. 
Sexton,  19  Misc.  59,  43  N.  Y.  Supp. 
167;  People  ex  rel.  Baldwin  v.  Gold- 
fogle,  23  Civ.  Proc.  417,  30  N.  Y.  Supp. 
296;  Carpenter  v.  Green,  4  Hun  (N. 
Y.)  416. 

61.  Harrison  v.  McCandless,  22  Haw. 
129;  De  Fries  V.  Kanakanui,  20  Haw. 
712;  Mooers  v.  Martin,  23  Mo.  App. 
654. 

[a]  Bent  due  at  the  date  of  the 
trial  as  well  as  restitution  of  the  prop- 
erty may  be  sought  in  some  states. 
Mooers  v.  Martin,  99  Mo.  94,  12  S.  W. 
522;  Neiner  v.  Altemeyer,  68  Mo.  App. 
243. 

62.  Ga.— Patrick  v.  Cobb,  122  Ga.  80, 
49  S.  E.  806.  Haw.— Harrison  r.  Mc- 
Candless, 22  Haw.  129;  Coerper  v. 
Gouveia,  21  Haw.  270;  De  Fries  v. 
Kanakanui  20  Haw.  712.  Mich.— Par- 
ker V.  Case,  155  Mich.  497,  119  N.  W. 
1081;  Jenkinson  r.  Winans,  109  Mich. 
524,  67  N.  W.  549;  Miller  v.  Havens, 
51  Mich.  482,  16  N.  W.  865.  Miss. 
Cummings  v.  Kilpatrick,  23  Miss.  106. 
N.  H.— Stockbridge  v.  Nute,  20  N.  H. 
271.  N.  J.— Gatti  v.  Meyer,  9  N.  J. 
L.  271.  N.  Y.— Wetterer  v.  Soubirous, 
22  Misc.  739,  49  N.  Y.  Supp.  1043; 
People  ex  rel.  Baldwin  v.  Goldfogle,  23 
Civ.  Proc.  417,  30  N.  Y.  Supp.  296.  N.  C. 
McLaurin  r.  Mclntvre,  167  N.  C.  850, 
83  S.  E.  627.  Pa.— Mohan  v.  Butler,  112 
Pa.  590,  4  Atl.  47;  Bergman  v.  Eoberts, 
61  Pa.  197;  Allen  v.  Ash,  6  Phila.  312. 
S.  C— Carlisle  v.  Prior,  48  S.  C.  183, 
26  S.  E.  244;  Swygert  v.  Goodwin,  32 
S.  C.  146,  10  S.  E.  933;  State  v.  Mar- 
shall,  24  S.   C.  507. 

63.  Mich. — Chapman  v.  Nehman,  128 
Mich.  295,  87  N.  W.  208;  Butler  v. 
Bertrand,  97  Mich.  59,  56  N.  W.  342. 
Pa. — Mallissee  v.  Keown,  226  Pa.  74, 
74  Atl.  1128;  Essler  v.  Johnson,  25  Pa. 


350.      S.   C— Swygert    v.    Goodwin,    32 
S.  C.  146,  10  S.  E.  933. 

64.  Conn. — Fernside  v.  Rood,  73 
Conn.  83,  46  Atl.  275.  Ga.— Hindman 
V.  Raper,  143  Ga.  643,  85  S.  E.  843; 
Evans  v.  Thompson,  143  Ga.  61,  84  S.  E. 
128;  Bryan  v.  Morris,  143  Ga.  70,  84 
S.  E.  120;  Griffith  v.  Collins,  116  Ga. 
420,  42  S.  E.  743;  Robson  v.  Cofield, 
113  Ga.  1153,  39  S.  E.  472;  Walker 
V.  Edmundson,  111  Ga.  454,  36  S.  E. 
800.  Haw. — Harrison  v.  McCandless, 
22  Haw.  129;  Inoaole  Ahulii  v.  Yip 
Lan,  22  Haw.  739;  Coerper  r.  Gouveia, 
21  Haw.  270.  Mass.— O'Brien  v.  Ball, 
119  Mass.  28;  Whitney  v.  Dart,  117 
Mass.  153.  Mach. — Nagelspaeh  v.  Shaw, 
146  Mich.  493,  109  N".  W.  843,  111 
N.  W.  343.  N.  J.— Alderton  v.  Fair- 
banks, 87  N.  J.  L.  132,  93  Atl.  84; 
Binder  v.  Azzaro,  74  N.  J.  L.  328,  65 
Atl.  849;  Gray  v.  Reynolds,  67  N.  J. 
L.  169,  50  Atl.  670.  N.  Y.— Benjamin 
V.  Benjamin,  5  N.  Y.  383;  American 
Exch.  Nat.  Bank  v.  Smith,  61  Misc.  49, 
1 13  N.  Y.  Supp.  236 ;  McLoughlin  v.  Steur- 
wald,  30  Misc.  103,  61  N.  Y.  Supp. 
872.  N.  C. — Mclver  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  544,  79  S.  E. 
1107;  Hauser  v.  Morrison,  146  N.  C. 
248,  59  S.  E.  693;  McDonald  v.  Ingram, 
124  N.  C.  272,  32  S.  E.  677;  Hughes 
V.  Mason,  84  N.  C.  472.  Pa.— Denny 
r.  Fronheiser,  207  Pa.  174,  56  Atl.  406. 
S.  C— Lewis  V.  Coolev,  81  S.  C.  461, 
62  S.  E.  868.  Vt.— Mead  v.  Owen,  80 
Vt.  273,  67  Atl.  722,  12  L.  R.  A.  (N.  S.) 
C55;  Wheeler  v.  Wheeler,  77  Vt.  177,  59 
Atl.  842. 

65.  Denny  v.  Fronheiser,  207  Pa. 
174,  56  Atl.  406;  Davis  v.  Davis,  115 
Pa.  261,  7  Atl.  746;  Deisinger  v. 
Shaud,  12  Pa.  Dist.  698,  9  Del.  Co. 
75. 

[a]  A  certain  rent  must  be  clearly 
and  distinctly  reserved  in  the  lease, 
to  warrant  the  summarv  proceeding. 
Davis  V.  Davis,  115  Pa.  261.  7  Atl.  746; 
McGee  v.  Fessler,  1  Pa.  126. 
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one  created  by  the  contract  of  the  parties.^^  The  proceeding  is  not 
available  against  a  mere  trespasser,^^  or  against  one  who  entered  under 
claim  of  title  adverse  to  that  of  plaintiff;"^  or  where  the  relation  be- 
tween the  parties  is  that  of  owner  and  cropper,"^  or  vendor  and  pur- 
chaser/*' mortgagor  and  mortgagee/^  or  master  and  servant. ^^  In 
general  the  remedy  is  available  to  one  occupying  the  position  of  land- 
lord of  the  defendant,"  and  to  his  executor/*  administrator/^  or  re- 


[b]  Against  a  ground  tenant  the 
proceedings  not  authorized.  McDer- 
mott  f.  Mcllwain,  75  Pa.  341. 

[c]  A  life  tenancy  not  within  the 
scope  of  the  remedy.  Matter  of  Big- 
elow,  67  Misc.  545,  123  N.  Y.  Supp. 
379. 

[d]  The  holding  of  the  tenant  must 
have  been  in  subordination  to  the  al- 
leged landlord,  or  at  least  to  one  under 
whom  the  latter  acquired  title,  if  pos- 
session was  obtained  by  the  tenant  as 
such  under  a  predecessor  in  title  of 
the  landlord.  Bryan  v.  Morris,  143  Ga. 
70,   84  S.  E.   120. 

66.  Benjamin  v.  Benjamin,  5  N.  Y. 
383;  People  ex  rel.  Hubbard  v.  Annis, 
45  Barb.  (N.  Y.)  304;  Foss  v.  Stanton, 
76  Vt.   365,   57   Atl.  942. 

[a]  Entry  under  contract  of  rental 
is  not  essential.  The  defendant  may 
have  been  in  possession  when  the  con- 
tract was  made.  Willis  v.  Harrell,  118 
Ga.  906,  45  S.  E.  794;  Riley  v.  Jordan, 
75   N.   C.   180. 

67.  Henry  v.  Perry,  110  Ga.  630,  36 
S.  E.  87. 

[a]  A  third  person  who  ejected  the 
tenant  cannot  be  proceeded  against  in 
this  summary  way.  Foss  v.  Van  Driele, 
47  Mich.  201,  10  N.  W.  199.  But  see 
N.  Y.  Code  Civ.  Proc,  §2232,  and  Lin- 
coln Trust  Co.  V.  Hutchinson,  65  Misc. 
590,  120  N.  Y.  Supp.  811,  as  to  removal 
of  squatter  or  intruder. 

68.  Watson  v.  Toliver,  103  Ga.  123, 
29  S.  E.  614, 

69.  Robson  v.  Cofield,  113  Ga.  1153, 
39  S.  E.  472. 

Distinction  b<»tween  lease  and  crop- 
ping contract,   see  supra,  I;   II,  D,   1. 

[a]  Contract  to  cultivate  for  share 
of  crops  (1)  does  not  create  the  rela- 
tion (Gray  t  Reynolds,  67  N.  J.  L. 
169,  50  Atl.  670;  Edgar  v.  Jewell,  34 
N.  J.  L.  259);  (2)  but  where  there 
is  a  lease  for  a  definite  term  the  fact 
that  the  rent  is  paid  in  products  does 
not  destroy  the  relation  of  landlord 
and  tenant.  Mundy  v.  Warner,  61  N.  J. 
L.  395,  39  Atl.  697. 

70.  Ga,— Griffith  v.  Collins,  116  Ga. 
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420,  42  S.  E.  743;  Story  v.  Epps,  105 
Ga.  504,  31  S.  E.  109;  Williams  v. 
Scale,  103  Ga.  801,  30  S.  E.  644.  Mass. 
Washburn  v.  White,  197  Mass.  540,  84 
N.  E.  106;  B  iernan  v.  Linnehan,  151 
Mass.  543,  24  N.  E.  907.  N.  C— Hauser 
V.  Morrison,  146  N.  C.  248,  59  S.  E. 
693;  Hughes  »•  Mason,  84  N.  C.  472; 
Johnson  f.  Hauser,  82  N.  C.  375.  Pa. 
Steele  v.  Thompson,  3  Pen.  &  W.  .34. 

[a]  Possession  under  oral  agree- 
ment to  purchase,  though  such  agree- 
ment created  a  tenancy  at  will,  does 
not  authorize  the  proceeding.  Kiernan 
V.  Linnehan,  151  Mass.  543,  24  N.  E, 
907. 

[b]  One  who  surrenders  his  rights 
under  a  contract  of  purchase  and  en- 
ters into  a  contract  of  lease  may  be 
evicted  in  a  summary  proceeding, 
though  he  does  not  actually  surrender 
the  possession  of  the  land  and  receive 
it  again  from  the  lessor.  Riley  v.  Jor- 
dan, 75  N.  C.  180. 

71.  Staudt  V.  Everard's  Breweries, 
70  Misc.  544,  127  N.  Y.  Supp.  349; 
Cagliostro  v.  Galgano,  69  Misc.  321, 
125  N,  Y.  Supp.  523;  Greer  v.  Wilbar, 
72  N.  C.  592;  McMillan  r.  Love,  72 
N,   C.   18. 

[a]  A  mortgagee  of  fixtures  and 
lease,  where  lease  abandoned,  does  not 
become  tenant  and  cannot  be  proceeded 
against  summarily.  Staudt  v.  Ever- 
ard's Breweries,  70  Misc.  544,  127  N. 
Y.  Supp.  349. 

72.  McQuade  v.  Emmons,  38  N,  J. 
L.  397. 

73.  See  supra,  this  section, 

74.  Ga,— Mitchell  v.  Masurv,  132 
Ga.  360,  64  S.  E.  275.  N.  Y.— People 
ex  rel.  Grissler  v.  Dudley,  58  N.  Y. 
323.      Pa.— Watts   r.   Fox,    64   Pa.    336. 

75.  Sweeney  f.  Mines,  31  Mo.  240; 
Holder  v.  Hill,  1  Woodw.  Dec.  (Pa.) 
451. 

[a]  His  connecti'^n  with  the  estate 
must  appear  to  entitle  an  executor  or 
administrator  to  disp«)Bsess  the  tenant. 
Holder  v.  Hill,  1  Woodw.  Dec,  (Pa.) 
451. 
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ceiver.''®  A  lessor  entitled  to  the  premises  has,  of  course,  a  right  to 
the  remedy,''^  even  though  he  may  have  given  a  new  lease  to  commence 
at  the  end  of  the  term."  But  where  by  conveyance  or  otherwise  the 
premises  have  passed  from  him  his  right  ceases,'^^  and  vests  in  the 
grantee,^"  assignee,^^  or  in  the  purchaser  at  a  valid  sale  under  legal 


76.  Alderton  v.  Fairbanks,  87  N.  J. 
L.  132,  93  Atl.  84;  Halperin  V.  Henry, 
144  App.  Div.  658,  129  N.  Y.  Supp 
599. 

77.  Conn. — Palmer  v.   Cheseboro,  55 
Conn.   114,   10   Atl.   508.     La.— MigheH 
V.  Kelly,  51  La.  Aan.  281,  25  So.  101 
See    Walker   v.    Van    Winkle,   8    Mart 
(N.  S.)   560.     Mass —Hinckley  v.  Guy 
on,  172  Mass.  412,  .'52  N.  E.  523.    Mich. 
Hecht  v.  Ferris,  45  Mich.  376,  8  N.  W. 
82.     N.  Y.— Peer   v.   O'Leary,   8   Misc. 
350,    28    N.    Y.    Supp     687,    59    N.    Y. 
St.  594.     Pa.— Bedford  v.  Kelly,  61  Pa. 
491;    Stone   v.   Wimmill,   6   Phila.   311 

See  su-pra,   VI,  B,  3. 
As  to  parties  plaintiff,  see  infra,  VJ, 
B,  7. 

[a]  A  lessee  aga!nst  a  sublessee. 
Park  Laundry  Co.  v.  Sassone,  108  N.  Y. 
Supp.  725;  People  ex  rel.  Wheeler  v. 
Shorb,  14  Hun  (N.  Y.;  112;  McMiehael 
V.  McFalls,  25  Pa.  Co.  Ct.  527. 

[b]  An  agent  in  charge  (1)  and 
who  has  rented  the  premises  may  dis- 
possess his  tenant.  Hinckley  v.  Guyon, 
172  Mass.  412,  52  N.  E.  523.  (2)  But 
the  agent  -annot  maintain  proceedings 
to  oust  the  jtvn-iT's  tenant.  Hinckley 
V.  Guyon,  172  Mass.  412,  52  N.  E.  523. 

[c]  A  conservator  as  lessor.  Palmer 
V.  Cheseboro,  58  Conn.  114,  10  Atl. 
508. 

[d]  Lessor  as  Trustee. — Snyder  v. 
Carfrey,  54  Pa.  90. 

[e]  The  husband  in  respect  to  prop- 
erty held  by  entireties  may,  as  lessor, 
invoke  the  remedy.  Peer  v.  O'Leary, 
8  Misc.  350,  28  N.  Y.  Supp.  687,  59 
N.  Y.  St.  594. 

[f]  Land  leased  by  a  territory  is 
recoverable  in  a  summary  proceeding 
brought  by  such  territory.  Territory  v. 
Kapiolani  "Estate,  18  Haw.  640. 

[g]  But  one  who  under  power  of 
attorney  from  the  owner  has  rented 
the  premises  cannot  maintain  the  pro- 
ceedings. Matter  of  Hosley,  56  Hun 
240,  9  N.  Y.  Supp.  752. 

78.  Eells  V.  Morse,  208  N.  Y.  103, 
101  N.  E.  803;  Cullinan  v.  Goldstein, 
61  Misc.  82,  113  N.  Y.  Supp.  21;  Goelet 
r.  Roe,  14  Misc.  28,  35  N.  Y.  Supp. 
145. 


[a]  A  tenant  under  a  new  lease 
of  the  premises  to  begin  upon  the  ex- 
piration of  the  term  of  the  tenant  in 
possession  cannot  maintain  the  proceed- 
ings against  the  prior  tenant.  Imbert 
V.   Hallock,   23   How.   Pr.    (N.   Y.)    456. 

79.  Hindman  v.  Raper,  143  Ga.  643, 
85  S.  E.  843;  Raines  v.  Hindman,  136 
Ga.  450,  71  S.  E.  738,  Ann.  Cas.  1912C, 
347,  38  L.  R.  A.  (N.  S.)  863;  Boyd 
r.  Auchterlonie,  17  Misc.  728,  40  N.  Y. 
Supp.  1070,  26  Civ.  Proc.  29. 

[a]  Until  delivery  of  the  deed  to 
the  premises,  the  landlord,  who  has 
contracted  to  sell,  may  maintain  the 
proceedings.  Miller  v.  Levi,  44  N.  Y. 
489. 

80.  Conn. — White  v.  Bailey,  14  Conn. 
271.  Ga. — Hindman  v.  Raper,  143  Ga. 
643,  85  S.  E.  843;  Willis  r.  Harrell, 
118  Ga.  906,  45  S.  E.  794.  Haw.— De 
Fries  v.  Kanakanui,  20  Haw.  712; 
Henrique  v.  Paris,  10  Haw.  408.  La. 
Godchaux  v.  Bauman,  44  La.  Ann.  253, 
10  So.  674.  Mo. — Leach  r.  Koenig,  55 
Mo.  451;  Walker  v.  Harper,  33  Mo. 
592;  Vaughn  v.  Locke,  27  Mo.  290; 
Sullivan  v.  Lueck,  105  Mo.  App.  199, 
79  S.  W.  724;  Duke  f.  Compton,  49 
Mo.  App.  304;  Kelly  v.  Clancy,  15  Mo. 
App.  519.  N.  H.— Woodbury  v.  But- 
ler, 67  N.  H.  545,  38  Atl.  379.  N.  Y. 
Commonwealth  Mort.  Co.  v.  Be  Waltoff, 
135  App.  Div.  33,  119  N.  Y.  Supp. 
781;  Galewski  v.  Applebaum,  32  Misc. 
203,  65  N.  Y.  Supp.  694.  Pa.— Glenn 
V.  Thompson,  75  Pa.  389;  Tilford  v. 
Fleming,  64  Pa.  300;  White  v.  Arthurs, 
24  Pa.  96. 

[a]  Grantee  of  one  joint  owner  may 
proceed  in  his  own  name.  Griffin  v. 
Clark,  33  Barb.  (N.  Y.)  46. 

[b]  Grantee  of  a  portion  of  the 
premises.  De  Coursey  v.  Guarantee  Tr. 
&  S.  Deposit  Co.,  81  Pa.  217. 

81.  Mo. — Fanning  v.  Voelker,  40  Mo. 
129;  Walker  v.  Harper,  33  Mo.  592. 
N.  J. — Binder  v.  Azzaro,  74  N.  J.  L. 
328,  65  Atl.  849;  Lloyd  v.  Richman, 
57  N.  J.  L.  385,  30  Atl.  432;  State 
V.  Idler,  54  N.  J.  L.  467,  24  Atl.  554; 
Gatti  V.  Meyer,  9  N.  J.  L.  271.  N.  Y. 
Birdsall  r.  Phillips,  17  Wend.  464;  Im- 
bert V.  Hallock,  23  How.  Pr.  456;  Russo 
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process,^-  the  heir^^  or  other  successor  to  his  rights,**  though  no  at- 
tornment has  been  made  by  the  tenant  to  the  new  owner.*^ 

Against  Whom.  —  The  proceedings  can  be  maintained  against  a  ten- 
ant in  possession,**'  whether  his  lease  be  for  a  definite  term,"  from  year 
to  vear,**  month  to  month, *^  or  whether  he  be  merely  a  tenant  at| 


V.  Yuzolino,  19  Misc.  28,  42  N.  Y. 
Supp.  482;  Pepe  f.  Curti,  114  N.  Y. 
Supp.  415;  People  ex  rel.  Hannigan  v. 
Ingersoll,  20  Hun  316.  Pa.— Duff  v. 
Fitzwater,  54  Pa.   224. 

[a]  An  assignee  of  one  partner 
cannot  maintain  the  proceeding  against 
the  partnership.  Bailey  v.  Crowell,  13 
Misc.  63,  34  N.  Y.  Supp.  53,  1  N.  Y. 
Ann.  Cas.  358,  68  N.  Y.  St.  9. 

[b]  An  assignee  of  the  rent  merely 
is  not  entitled  to  the  remedy.  Kelly 
V.  Smith,  16  N.  Y.  Supp.  521,  41  N.  Y. 
St.  620. 

[c]  Assignee  of  the  Lease. — Walker 
V.  Van  Winkle,  8  Mart.  N.  S.  (La.) 
560. 

82.  McKeon  v.  King,  9  Pa.  213; 
Clark  V.  Everly,  8  Watts  &  S.  (Pa.) 
226. 

[a]  Partition  Sale.— E.  S.  S.  Co.  v. 
Apfel,  69  Misc.  318,  125  N.  Y.  Supp. 
484. 

[b]  Purchaser  at  Tax  Sale. — Matter 
of  Gary,  37  App.  Div.  631,  56  N.  Y. 
Supp.   6. 

[c]  Foreclosure  Sale. — Cowdrey  t". 
Turner,  85  Hun  451,  32  N.  Y.  Supp. 
889. 

[d]  Foreclosure  of  Mechanic's  Lien. 
Lang  V.  Everling,  3  Misc.  530,  23  N. 
Y.  Supp.  329. 

83.  Roberts  v.  McPherson,  62  N.  J. 
L.   165,  40  Atl.  630. 

[a]  But  a  residuary  derliec  is  not 
in  position  to  recover  through  these 
proceedings,  premises  leased  by  the 
first  devisee.  May  v.  Kendall,  8  Phila. 
(Pa.)  244. 

[b]  A  widow  having  an  interest  in 
the  premises.  Moody  v.  Seaman,  46 
Mich.  74,  8   N.  W.   711. 

84.  Moody  v.  Seaman,  46  Mich.  74, 
8  N.  W.  711;  Russo  v.  Yuzolino,  19 
Misc.  28,  42  N.  Y.  Supp.  482. 

[a]  Reversioner  or  remainderman 
against  the  lessee  of  a  dead  life  ten- 
ant.    Peek   V.  Peck,  35  Conn.   390. 

[b]  The  sheriff  who  seized  the 
leased  premises  under  a  fieri  facias  is 
entitled  to  institute  the  proceedings. 
State  V.  Skinner,  33   La.   Ann.   146. 

[c]  A  tenant  by  curtesy  has  a  right 
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to  the  remedy.    Mack  v.  Roch,  13  Daly  I 
(N.  Y.)   103. 

85.  Ga. — Raines  v.  Hindman,  136  Ga 
450,  71  S.  E.  738,  Ann.  Cas.  1912( 
347,  38  L.  R.  A.  863.  N.  J.— State  v\ 
Idler,  54  N.  J.  L.  467,  24  Atl.  5541 
N.  Y. — Commonwealth  Mort.  Co.  i;.  Dd'l 
Waltoff,  135  App.  Div.  33,  119  N.  Y. 
Supp.  781. 

86.  Haw. — De  Fries  v.  Kanakanul,  I 
20  Haw.  712;  Carter  v.  Wing  Chong ! 
Wai  Co.,  12  Haw.  291.  Mo.— Kean  v. 
Kolkschneider,  21  Mo.  App.  538.  N.  Y. 
Eells  V.  Morse,  208  N.  Y.  103,  101  N. 
E.  803;  Brown  v.  Mayor,  66  N.  Y. 
385;  Warrin  v.  Haverty,  149  App.  Div. 
564,  133  N.  Y.  Supp.  959;  Ash  v.  Pur- 
nell,  26  Abb.  N.  C.  92,  19  Civ.  Proc. 
234,  16  Daly  189,  11  N.  Y.  Supp.  54, 
32  N.  Y.  St.  306.  Pa.— English  v.  Murt- 
land,  214  Pa.  325,  63  Atl.  882,  112 
Am.  St.  Rep.  747. 

[a]  Against  married  woman  as  ten- 
ant. Weber  v.  Porr,  1  Leg.  Rec.  (Pa.) 
131. 

[b]  Master  and  Servant. — (1)  In 
New  York  state,  elsewhere  than  in  the 
city  of  New  York,  the  tenant  may 
have  become  an  occupant  under  the 
relation  of  master  and  servant,  which 
relation  later  ceased.  In  re  Ballou, 
62  Misc.  513,  116  N.  Y.  Supp.  1118. 
(2)  One  working  farm  on  shares  not 
included.  In  re  Ballou,  62  Misc.  513, 
116   N.   Y.   Supp.  1118. 

87.  Witherbee,    Sherman    &    Co,    v 
Wykes,    159    App.    Div.    24,    143    N.   Y. 
Supp.    1067;    English   v.   Murtland,   214 
Pa.  325,  63  Atl.  882,  112  Am.  St.  Rep.    , 
747.  L 

88.  N.  Y.— Eells  v.  Morse,  208  N.  Y.  I 
103,  101  N.  E.  803;  Peabody  v.  Long 
Acre  Square  Bldg.  Co.,  188  N.  Y.  103, 
80  N.  E.  657;  Cornwell  v.  Sanford,  167 
App.  Div.  182,  152  N.  Y.  Supp.  582. 
N.  C— Vincent  r.  Corbin,  85  N.  C. 
108.  Pa.— Walter  r.  Transue,  22  Pa.  1 
Super.  617. 

89.  Simmons  v.  Jarman,  122  N.  C. 
195,  29  S.  E.  332;  Spidle  v.  Hess,  13 
Pa.  Dist.  449,  20  Lane.  Rev.  385; 
Vogel  f.  Trumberg,  26  Pa.  Co.  Ct. 
464. 

[a]     In     Pennsylvania     proceedings 
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Iwill,^"  or  by  sufforanoe;^^  hut  not  against  a  tenant  for  lifo,^^  jjf,j.  Q^g 
holding  under  a  perpetual  lease.®^  A  lessee,**  or  assignee"^  of  the 
tenant  can  also  be  ejected  in  this  manner. 

b.  Necessity  of  Right  to  Possession.  —  Either  a  present  right  to 
terminate,^''  or  an  actual  termination*^  of  the  tenancy  is  necessary. 
The  remedy  is  available  against  a  tenant  holding  without  permission 


against  a  month  to  month  tenant  must 
be  brought  under  the  Act  of  March 
21,  1772.  Spidle  r.  Hess,  13  Pa.  Dist. 
449,  20  Lane.  Eev.  385. 

90.  Mass. — Gloyd  v.  Davis,  214  Mass. 
238,  101  N.  E.  145;  Pratt  f.  Farrar, 
10  Allen  519.  Mich. — Candler  r.  Mitch- 
ell, 119  Mich.  464,  78  N.  W.  551; 
Moody  V.  Seaman,  46  Mich.  74,  8  N. 
W.  711;  Sawyer  v.  Van  Housen,  39 
Mich.  89;  Bennett  v.  Eobinson,  27 
Mich.  26.  N.  H. — Hazeltine  v.  Col- 
burn,  31  N.  H.  466.  N.  J.— Moore  v. 
Smith,  56  N.  J.  L.  446,  29  Atl.  159; 
Stanley  f.  Horner,  24  N.  J.  L.  511. 
N.  Y.— Sarsfield  r.  Healy,  50  Barb.  245; 
Cutting  V.  Burns,  57  App.  Div.  185, 
68  N.  Y.  Supp.  269;  Peer  v.  O'Leary, 
8  Misc.  350,  28  N.  Y.  Supp.  687,  59 
N.  Y.  St.  594;  Altschuler  v.  Lipschitz, 
113  N.  Y.  Supp.  1058.  Pa.— McHendrv 
f.  Shaffer,  242  Pa.  476,  89  Atl.  587; 
Clark  V.  Smith,  25  Pa.  137;  Weill  v. 
Peifer,  21   Pa.  Dist.  606. 

[a]  Proceedings  under  Act  of  1863 
will  not  lie  against  a  tenant  who  does 
not  hold  for  vears  or  at  will.  Mc- 
Permott  r.  McTlwain,  75  Pa.  341. 

91.  Hausauer  r.  Dahlman,  72  Hun 
607,  25  N.  Y.  Supp.   277,  55  N.  Y.  St. 


McDermott  v.  McHwain,  75  Pa. 
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92 
341. 

[a]  A  tenant  in  dower  not  remov- 
able bv  summary  proceedings.  Rey- 
Dolds  V.  Davis,  2'Kulp  (Pa.)   27. 

93.  Trimbath  r.  Patterson,  76  Pa. 
277. 

94.  Gatti  r.  Meyer,  9  N.  J.  L.  271 ; 
Mando  r.  Kitchell,'  132  App.  Div.  390, 
116  N.  Y.  Supp.  691. 

95.  Hasbrouck  v.  Stokes,  13  N.  Y. 
333;  Michenf elder  r.  Gunther,  66  How. 
Pr.  (N.  Y.)  464;  Barnev  v.  Du  Vivier, 
86  Misc.  29,  147  N.  Y.  Supp.  913. 

[a]  A  widow  of  tenant  occupying 
the  leased  premises,  without  adminis- 
tration, is  such  assignee.  Michenfelder 
V.   Gunther,  66   How.   Pr.    (N.   Y.)    464. 

96.  Fish  V.  Thompson.  129  Mich.  313, 
88  N.  W.  896;  Pickard  f.  Kleis,  56 
Mich.  604,  23  N.  W.  329;  Abeel  v.  Hub- 


bell,  52  Mich.  37,  17  N.  W.  231;  Tar- 
lotting  V.  Bokern,  95  Mo.  541,  8  S.  W. 
547. 

[a]  An  agreement  to  vacate  the 
premises  before  the  year  lease  is  up, 
not  followed  by  an  actual  surrender, 
does  not  give  the  landlord  a  right  to 
maintain  the  proceedings.  Fish  v. 
Thompson,  129  Mich.  313,  88  N.  W. 
896. 

97.  Ga. — Jones  r.  Blackwelder,  143 
Ga.  402,  85  S.  E.  122;  Purtell  r.  Far- 
ris,  139  Ga.  318,  73  S.  E.  634;  Tidwell 
r.  Dunbar,  136  Ga.  447,  71  S.  E.  872; 
Hicks  r.  Beacham,  131  Ga.  89,  62  S.  E. 
45;  Parker  r.  Gortatowskv,  129  Ga.  623, 
59  S.  E.  286;  Slater  v.  Kimbro,  91  Ga. 
217,  18  S.  E.  296,  44  Am.  St.  Rep, 
19;  Hitch  v.  Frasier,  75  Ga.  880;  Petty 
r.  Kennon,  49  Ga.  468.  N.  H.— Stock- 
bridge  V.  Nute,  20  N.  H.  271;  Mor- 
rison t\  Tenney,  15  N.  H.  126.  N.  J. 
Waters  v.  Williamson,  59  N.  J.  L.  337, 
30  Atl.  665;  Stanley  v.  Horner,  24  N. 
J.  L.  511.  N.  Y.— Eells  r.  Morse,  208 
N.  Y.  103,  101  N.  E.  803;  Eells  v. 
Morse,  142  App.  Div.  592,  127  N.  Y. 
Supp.  438;  Shimer  v.  Ronk,  139  App. 
Div.  137,  123  N.  Y.  Supp.  479;  Simon 
V.  Schmitt,  137  App.  Div.  625,  122 
N.  Y.  Supp.  421;  Kelly  v.  Varnes,  52 
App.  Div.  100,  64  N. 'Y.  Supp.  1040; 
Grosscup  V.  Spiller,  68  Misc.  499,  124 
N.  Y.  Supp.  787;  Tolk  v.  Cohen,  62 
Misc.  230,  114  N.  Y.  Supp.  771;  Bank- 
ers' Investing  Co.  v.  Margolies,  123  N. 
Y.  Supp.  234;  Mando  v.  Kitchell,  132 
App.  Div.  390,  116  N.  Y.  Supp.  691; 
Fishman  v.  Wolf,  101  N.  Y.  Supp.  16. 
Pa.— Lutz  V.  Wainwright,  193  Pa.  541, 
44  Atl.  565;  Eisenberg  r.  Sulzner,  23 
Pa.  Dist.  921;  Logan  v.  Herron,  8  Serg. 
&  R.  459;  Fahnestock  v.  Faustenauer, 
5  Serg.  &  R.  174;  Clark  r.  Everlv,  8 
Watts  &  S.  226,  231.  Vt.— Mead  v. 
Owen,  80  Vt.  273,  67  Atl.  722,  12  L. 
R.  A.  (N.  S.)  655. 

[a]  Where  termination  depends  upon 
a  contingency  the  summary  proceeding 
is  not  warranted.  Wilmington  Steam- 
ship Co.  V.  Haas,  4  Del.  Co.  Eep.  (Pa.) 
522. 
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after  his  term  has  expired  in  accordance  with  the  provisions  of  the 
lease^^  or  through  the  exercise  by  the  landlord  of  his  option  to  terminate 
the  lease  upon  notice,®^  or  after  forfeiture  of  the  termi  for  default  in 
payment  of  rent/  though  the  same  is  payable  in  advance.^ 


98.  Conn.  —  Giering  v.  Hartford 
Theological  Seminary,  86  Conn.  208,  84 
Atl.  930;  Du  Bouchet  r.  Wharton,  12 
Conn.  533.  Ga.— Taylor  v.  West,  142 
Ga.  193,  82  S.  E.  518.  Haw.— Harrison 
V.  McCandless,  22  Haw.  129.  La. 
Godchaux  i\  Bauman,  44  La.  Ann.  253, 
10  So.  674.  Mich.— Hoflfman  v.  Fidelity 
&  Deposit  Co.,  184  Mich.  210,  150  N. 
W.  844;  Gensler  v.  Nicholas,  151  Mich. 
529,  115  N.  W.  458;  Schellenberg  v. 
Frank,  139  Mich.  183,  102  N.  W.  644; 
Marvin  v.  Hartz,  130  Mich.  26,  89  N. 
W.  557;  Vincent  v.  Defield,  98  Mich. 
84,  56  N.  W.  1104.  Miss. — Bowles  v. 
Dean,  84  Miss.  376,  36  So.  391;  Wilson 
V.  Wood,  84  Miss.  728,  36  So.  609. 
N.  J.— Moore  v.  Smith,  56  N.  J.  L.  446, 
29  Atl.  159.  N.  C— Mclver  v.  Seaboard 
Air  Line  E.  Co.,  163  N.  C.  544,  79 
S.  E.  1107;  McDonald  v.  Ingram,  124 
N.  C.  272,  32  S.  E.  677;  Hughes  V. 
Mason,  84  N.  C.  472.  S.  C— Montague 
1-.   Hood,  78   S.  C.  222,  58  S.  E.  767. 

[a]  Subtenant  holding  over.  Fletch- 
er V.  Fletcher,  123  Ga.  470,  51  S.  E. 
418. 

99.  Ga. — Crawford  v.  Crawford,  139 
Ga.  394,  77  S.  E.  557;  Griswold  v.  Ruth- 
erford, 109  Ga.  398,  34  S.  E.  602;  Smith 
V.  Singleton,  71  Ga.  68;  Godfrey  v. 
Walker,  42  Ga.  562.  La,— State  ex  rel. 
McMahon  v.  St.  Paul,  52  La.  Ann. 
1039,  27  So.  571;  Mighell  v.  Kelly,  51 
La.  Ann.  281,  25  So.  101;  Geheebe  v. 
Stanley,  1  La.  Ann.  17.  Mass. — Gun- 
senhiser  v.  Binder,  206  Mass.  434,  92 
N.  E.  705;  Boston  v.  Talbot,  206  Mass. 
82,  91  N.  E.  1014. 

1.  Conn. — Barnum  r.  Keeler,  33 
Conn.  209.  Ga. — Hindman  v.  Raper, 
143  Ga.  643,  85  S.  E.  843;  Hindman 
V.  Raper,  140  Ga.  775,  79  S.  E.  945; 
Weaver  v.  Roberson,  134  Ga.  149,  67 
S.  E.  662;  Sykes  v.  Benton,  90  Ga. 
402,  17  S.  E.  1002.  Ind.— Cambridge 
Lodge  V.  Routh,  163  Ind.  1,  71  N.  E. 
148.  La. — Van  Renselaer  v.  Holbrook, 
1  La.  Ann.  180.  Mass. — McNamara  v. 
Dorey,  219  Mass.  151,  106  N.  E.  592; 
Proctor  V.  Moran,  213  Mass.  405,  100 
N.  E.  672.  Mich.— Chiera  v.  McDon- 
ald, 121  Mich.  54,  79  N.  W.  908;  Bar- 
ber V.  Stone,  104  Mich.  90,  62  N.  W. 
139.     Mo.— Tarlotting    v.    Bokern,    95 
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Mo.  541,  8  S.  W.  547;  Shields  v.  Still- 
man,  48  Mo.  82;  Walter  Commission  Co. 
r  Gilleland,  98  Mo.  App.  584,  73  S.  W. 
295.  N.  J.— Alderton  v.  Fairbanks,  87 
N.  J.  L.  132,  93  Atl.  84;  Mullone  v. 
Klein,  55  N.  J.  L.  479,  27  Atl.  902; 
Facts  Publishing  Co.  v.  Felton,  52  N. 
J.  L.  161,  19  Atl.  123.  N.  Y.— Corn- 
well  V.  Sanford,  167  App.  Div.  182,  152 
N.  Y.  Supp.  582;  Franklin  Bldg.  Co.  v. 
Finn,  165  App.  Div.  469,  150  N.  Y. 
Supp.  995;  Moore  v.  Coughlin,  127  App. 
Dir.  810,  111  N.  Y.  Supp.  856;  People 
f.  Nuhn,  92  Misc.  312,  156  N.  Y. 
Supp.  559;  Wurz  v.  Watts,  73  Misc. 
262,  132  N.  Y.  Supp.  685;  R.  S.  S. 
Co.  V.  Apfel,  69  Misc.  318,  125  N.  Y. 
Supp.  484;  Haims  v.  Rehm,  68  Misc. 
336,  123  N.  Y.  Supp.  802;  Fleishauer 
V.  Bell,  44  Misc.  240,  88  N.  Y.  Supp. 
922;  Halcyon  Real  Estate  Corp.  v.  Von 
Bayer,  155  N.  Y.  Supp.  351;  Peck  v. 
Reid,  123  N.  Y.  Supp.  253.  N.  C. 
Wilson  V.  James,  79  N.  C.  349.  Pa. 
Maxwell  v.  Perkins,  93  Pa.  255.  S.  C. 
Mayes  v.  Evans,  80  S.  C.  362,  61  S.  E. 
216,  657. 

[a]  Action  is  prematurely  brought 
if  instituted  the  day  the  rent  falls  due. 
Haims  v.  Rehm,  68  Misc.  336,  123  N.  Y. 
Supp.  802. 

[b]  Acceptance  of  rent  after  insti- 
tution of  summary  proceedings  (1) 
waives  the  right  to  maintain  them 
(Seigel  V.  Neary,  38  Misc.  297,  77  N. 
Y.  Supp.  854),  (2)  unless  a  balance  is 
still  due.  Chiera  v.  McDonald,  121 
Mich.  54,  79  N.  W.  908. 

[c]  A  breach  of  covenant  by  the 
landlord  will  not  prevent  him  from 
maintaining  the  proceedings,  when  the 
damages  resulting  from  such  breach  do 
not  equal  or  exceed  the  rent  due.  Wurz 
V.  Watts,  73  Misc.  262,  132  N.  Y. 
Supp.  685. 

[d]  A  provision  for  re-entry  in  the 
lease  for  non-payment  of  rent  will  not 
l)reclude  dispossessory  proceedings. 
Fleishauer  v.  Bell,  44  Misc.  240,  88  N. 
Y.  Supp.  922. 

[e]  Where  any  rent  is  due  it  is  suffi- 
cient to  sustain  the  proceedings.  Ben- 
nett V.  Nick,  29  Misc.  632,  61  N.  Y. 
Supp.  106. 

2.    Bradley    v.    Campbell,    131    Mo. 
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A  breach  of  other  covenants  and  conditions  in  the  lease  will  warrant 
a  resort  to  the  remedy,  where  such  breach  entails  a  forfeiture  of  the 
tenancy,^  but  not  otherwise.*  It  is  thus  available  to  recover  the  prem- 
ises upon  breach  of  a  covenant  not  to  assign  or  sublet,"^  or  a  covenant 
to  pay  taxes  and  assessments.® 

Making  an  illegal  use  of  the  premises  will  under  some  statutes  war- 
rant dispossessory  proceedings/  as  will  also  a  failure  on  the  part  of 


App.   721,    111    S.    W.    597;     Horan    v. 
Thomas,  60  Vt.  325,  13  Atl.  567. 

[a]  Provision  for  Forfeiture  Neces- 
sary.— Failure  to  pay  rent  in  advance 
will  authorize  summary  dispossessory 
proceedings  only  where  there  is  a  pro- 
vision for  forfeiture  in  the  lease. 
Simmons  v.  Jarman,  122  N.  C.  195,  29 
S.  E.  332;  Meroney  v.  Wright,  81  N.  C. 
390. 

[b]  Eight  to  occupy  the  premises 
until  the  rent  is  earned,  is  not  con- 
ceded to  the  tenant  in  such  case.  Brad- 
ley V.  Campbell,  131  Mo.  App.  721,  111 
S.'  W.  597. 

[c]  By  accepting  part  of  the  rent 
payable  In  advance,  the  landlord  waives 
his  right  to  dispossess  the  tenant  dur- 
ing the  period  covered  by  such  pay- 
ment, even  though  notice  to  quit  has 
been  given.  Barber  v.  Stone,  104  Mich. 
90,  62  N.  W.  139. 

3-.  Conn. — Schroeder  v.  Tomlinson, 
70  Conn.  348,  39  Atl.  484;  Lang  *;. 
Young,  34  Conn.  526.  Haw. — De  Fries 
V.  Kanakanui,  20  Haw.  712;  Carter  v. 
Wing  Chong  Wai  Co.,  12  Haw.  291. 
Mich.— Pickard  v.  Kleis,  56  Mich.  604, 
23  N.  W.  329;  Langley  v.  Ross,  55 
Mich.  163,  20  N.  W.  886.  N.  Y.— Scheele 
V.  Waldman,  136  App.  Div.  679,  121 
N.  Y.  Supp.  486;  Kleinstein  v.  Gonskv, 
134  App.  Div.  266,  118  N.  Y.  Supp. 
949;  Barney  Estate  Co.  v.  Palmer  & 
Singer  Mfg.  Co.,  68  Misc.  501,  124 
N.  Y.  Supp.  781;  Janes  v.  Paddell,  67 
Misc.  420,  122  N.  Y.  Supp.  760;  Bixby 
f.  Casino  Co.,  14  Misc.  346,  35  N.  Y. 
Supp.  677,  70  N.  Y.  St.  471;  Iroquois 
Realtv  Co.  v.  Iroquois  Hotel,  etc.  Co., 
104  N.  Y.  Supp.  748.  N.  C— Parker 
V.  Allen,  84  N.  C.  466;  Meroney  f. 
Wright,  81  N.  C.  390.  Pa.— Quinn  v. 
McCarty,  81  Pa.  475. 

4.  Smith  V.  Sinclair,  59  N.  J.  L.  84, 
34  Atl.  943;  Wakeman  v.  Johnson,  3 
N.  J.  L.  J.  84;  Oakley  v.  Schoonmaker, 
15   Wend.    (N.   Y.)    226. 

[a]  Failure  to  pay  sum  due  upon 
breach  of  covenant  will  not  warrant 
summarv  proceedings.  Sipp  V.  Eeich, 
88  N.  Y.  Supp.  960. 


5.  Schroeder  v.  Tomlinson,  70  Conn. 
348,  39  Atl.  484;  Marvin  v.  Hartz,  130 
Mich.  26,  89  N.  W.  557. 

6,  De  Fries  v.  Kanakanui,  20  Haw. 
712;  Greenwell  v.  Silva,  13  Haw.  697; 
Peabody  v.  Long  Acre  Square  Bldg. 
Co.,  188  N.  Y.  103,  80  N.  E.  657;  Bixby 
V.  Casino  Co.,  14  Misc.  346,  35  N.  Y. 
Supp.  677,  70  N.  Y.  St.  471;  Iroquois 
Realty  Co  v.  Iroquois  Hotel,  etc.  Co., 
104  N.  Y.  Supp.  748.  ^- 

f  a]  The  lease  may  exclude  summary 
proceedings  upon  non-payment  of  taxes. 
Bixby  V.  Casino  Co.,  14  Misc.  346,  35 
N.  Y.  Supp.  677,  70  N.  Y.  St.  471. 

[b]  A  water  rate  based  on  meter, 
not  a  tax  within  the  provision.  Klein- 
stein V.  Gonsky,  134  App.  Div.  266, 
118  N.  Y.  Supp.  949. 

7.  Mass. — Prescott  v.  Kyle,  103 
Mass.  381.  Mich. — Marvin  v.  Hartz, 
130  Mich.  26,  89  N.  W.  557.  N.  Y. 
Goelet  V.  Lawlor,  16  Misc.  59,  37  N.  Y. 
Supp.  691;  Sullivan  v.  Schatzel,  88  N. 
Y.  Supp.  352. 

[a]  Cessation  of  the  illegal  use  be- 
fore proceedings  have  been  instituted, 
defeats  such  proceedings.  Shaw  i".  Mc- 
Carty, 2  N.  Y.  Civ.  Proc.  23,  11  Daly 
150,  63  How.  Pr.  286,  2  McCarty  Civ. 
Proc.  49;  Jones  v.  Demady,  2  McCarty 
Civ.  Proc.   (N.  Y.)   246. 

[b]  Subletting  for  illegal  sale  of 
liquor  terminates  the  lease,  and  the 
lessor  may  without  entry  or  notice  to 
quit,  recover  the  premises  in  a  sum- 
mary proceeding.  Prescott  v-  Kyle,  103 
Mass.  381. 

[c]  Premises  Used  as  Bawdy  House, 
Mandelbaum  v.  Fromberg,  131  N.  Y. 
Supp.  691;  Moench  v.  Yung,  8  N.  Y. 
Supp.  532,  29  N.  Y.  St.  731;  Stearns 
V.  Hemmens,  14  Daly  501,  1  N.  Y. 
Supp.  52,  21  Abb.  N.  C.  312,  16  N.  Y. 
St.  701. 

[d]  Opium  being  sold  on  premises. 
Barrett   v.   Fook,   129   N.  Y.   Supp.  23. 

[e]  Policy-shop  conducted  on  prem- 
ises by  subtenant.  People  ex  rel.  Shaw 
V.  McCarthy,  62  How.  Pr.  (N.  Y.)   152. 
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the  tenant  to  carry  out  certain  provisions  of  the  labor  law.^ 

Facts  Determined  as  of  Commencement  of  Proceedings.  —  The  complain- 
ant's  right  to  summarily  evict  the  occupant  of  the  premises  must  be 
predicated  upon  the  facts  existing  when  the  proceedings  are  com- 
menced,^ at  which  time  his  right  to  immediate  possessions*^  of  all  the 
premises  sought  to  be  recovered^^  must  appear. 

4.  Prerequisites.  —  a.  Demand  of  Rent.  —  As  a  prerequisite  to 
proceedings  based  on  default  in  payment  of  rent,  demand  for  pay- 
ment must  be  made  wherever  such  demand  is  a  condition  of  for- 
feiture,s-  but  not  otherwise. s^ 

Requisites  of  Demand.  —  The  demand  of  rent  when  necessary  must 
be  made  before  proceedings  are  commenced, s*  on  the  day  the  rent  be- 
comes due,^^  at  the  place  it  was  payable, s**  at  a  convenient  time," 
and  must  be  for  payment  of  the  amount  due.^^    It  must  be  made  by 


i 


8.  Mandel  v.  Gottfried,  63  Misc.  246, 
116   N.  Y.  Supp.  667. 

9.  Simmons  f.  Pepe,  43  Misc.  661, 
88  N.  Y.  Supp.  120. 

[a]  Destruction  of  the  premises 
pending  the  proceedings  will  not  de- 
feat them.  Simmons  v.  Pepe,  43  Misc. 
661,  88   N.  Y.  Supp.  120. 

[b]  Title  Re-acquired  During  Pro- 
ceedings.— Where  by  eminent  domain 
proceedings  the  title  to  the  premises 
became  vested  in  a  city,  the  lessor  can- 
not thereafter  maintain  the  proceed- 
ings, even  though  the  city  reconvey 
the  premises  to  the  lessor  after  the  pro- 
ceedings are  commenced.  O'Brien  v. 
Ball,  119   Mass.  28. 

10.  Inoaole  Ahulii  v.  Yip  Lan,  22 
Haw.  739;  Coerper  r.  Gouveia,  21  Haw. 
270;  Colburn  v.  Holt,  19  Haw.  65; 
Haims  r.  Eehm,  68  Misc.  336,  123  N. 
Y.   Supp.   802. 

11.  Colburn   v.  Holt,   19   Haw.  65. 

[a]  One  OTming  a  two-thirds  inter- 
est of  the  lessor  cannot  maintain  the 
proceeding  without  alleging  that  the 
lessee  is  not  entitled  to  the  other  one- 
third.     Colburn  r.  Holt,  19  Haw.  65. 

12.  Conn.— Hartford  Wheel  Club  v. 
Travelers'  Ins.  Co.,  78  Conn.  355,  62 
Atl.  207;  Bowman  v.  Foot,  29  Conn. 
331.  Ga.— Hicks  v.  Beacham,  131  Ga. 
89,  62  S.  E.  45.  Mo.— Sullivan  v. 
Lueck,  105  Mo.  App.  199,  79  S.  W. 
724;  Welch  r.  Ashby,  88  Mo.  App.  400; 
Neiner  v.  Altmeyer,  68  Mo.  App.  243; 
Barrett  r.  Field,  10  Mo.  App.  590. 
N.  H.— Nowell  V.  Wentworth,  58  N.  H. 
319;  MeQuesten  r.  Morgan,  34  N.  H. 
400.  N.  Y.— Sixth  Ave.  Twentv-Third 
St.    Corp.   V.    Dane,   92    Misc.   398,    156 
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N.  Y.  Supp.  89;  Halcyon  Real  Estate 
Corp.  V.  Von  Bayer,  155  N.  Y.  Supp. 
351;  Alexander  r.  Rapkin,  148  N.  Y. 
Supp.  117;  Sasse  v.  Cohen,  128  N.  Y. 
Supp.  654.  Pa.— Clark  v.  Everly,  8 
Watts  &  S.  226. 

13.  Halsey  v.  Sauer,  79  N.  J.  L.  159, 
74  Atl.  508. 

14.  Sixth  Ave.  Twenty-Third  St, 
Corp.  V.  Dane,  92  Misc.  398,  156  N.  Y. 
Supp.  89;  Glanz  v.  Schaefer,  102  N.  Y. 
Supp.   518. 

[a]  Demand  after  proceedings  com- 
menced not  sufficient.  Glanz  v.  Schafer, 
102   N.  Y.  Supp.   518. 

[b]  Service  of  the  precept  is  not  a 

sufficient  demand  for  the  rent.  Sixth 
Ave.  Twenty-Third  St.  Corp.  v.  Dane, 
92  Misc.  398,  156  N.  Y.  Supp.  89. 

15.  Bowman  r.  Foot,  29  Conn.  331; 
Peck  V.  Reid,  123  N.  Y.  Supp.  253. 

16.  Peck  V.  Reid,  123  N.  Y.  Supp. 
253. 

[a]  On  the  Premises. — Bowman  v. 
Foot,  29  Conn.  331. 

17.  Peck  v.  Reid,  123  N.  Y.  Supp. 
253,  before  sunset. 

18.  Peck  r.  Reid,  123  N.  Y.  Supp. 
253;  Sheldon  v.  Testera,  21  Misc.  477, 
47   N.   Y.  Supp.   653. 

[a]  Where  the  common- law  rule  is 
in  force  the  demand  must  be  for  the 
precise  sum  due.  Nowell  v.  Went- 
worth, 58  N.  H.  319.  Compare  Moore 
f.  Coughlin,  127  App.  Div.  810,  111 
N.  Y.  Supp.  856. 

[b]  A  demand  of  interest  will  not 
invalidate  the  proceeding.  Durant 
Land  Imp.  Co.  v.  East  River  Electric 
Light  Co.,  6  N.  Y.  Supp.  659, 
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a  person  having  authority  to  make  demand  and  receive  payment/* 
and  upon  the  lessee,^°  or  the  one  in  possession. ^^ 

b.     Notice  To  Quit  and  Demand  of  Possession.  —  (I.)    Necessity  for. 
In  so  far  as  notice  to  quit  and  demand  of  possession  are  conditions 
of  forfeiture  they  must  be  given  and  compliance  therewith   refused 
before  proceedines  are  commenced. ^^     It   follows  that  neither  notice 
to  quit  nor  demand  of  possession  are  necessary  prerequisites  where  the 


19.  Iroquois  Eealtv  Co.  v.  Iroquois 
Hotel,   etc.   Co.,    104    N.   Y.   Supp.    748. 

[a]  Demand  by  agent  of  landlord 
suflBoient.  Moore  ??.  Coughlin,  127  App. 
Div.  810,  111  N.  Y.  Supp.  856;  People 
er  rel.  Gottlieb  v.  Stuyvesant,  1  Hun 
(N.  Y.)  102. 

20.  Welch  V.  Ashby,  88  Mo.  App. 
400;  Neiner  v.  Altemeyer,  68  Mo.  App. 
243;  Barrett  v.  Field,  10  Mo.  App. 
590. 

[a]  A  demand  for  excessive  rent 
does  not  invalidate  the  proceedings, 
■where  plaintiff  claimed  the  proper 
amount  before  the  justice.  Barrett  v. 
Field,  10  Mo.  App.  590. 

[b]  A  demand  for  less  rent  than  is 
due  not  fatal.  Fisher  v.  Chitty,  62  Mo. 
App.  405. 

[c]  If  the  demand  Is  partly  for  rent 
and  partly  for  something  else,  the 
action  cannot  be  maintained.  Welch 
v.  Ashby,  88  Mo.  App.  400;  Adler  f. 
Lowenstein,  52  Misc.  556,  102  N.  Y. 
Supp.  492. 

[d]  Under-tenants  not  included  in 
requirement  as  to  notice.  Decker  v. 
Sexton,  19  Misc.  59,  43  N.  Y.  Supp. 
167. 

[e]  Demand  upon  a  stranger,  who 
was  with  tenant's  attorney,  not  suffi- 
cient. Sasse  V.  Cohen,  128  N.  Y.  Supp. 
654. 

I      [f]    Service  on  one  of  two  tenants, 

I   not   partners,    will    not   suffice    for    the 

!   other.     Adler   v.   Lowenstein,   52   Misc. 

'   556,  102  N.  Y.  Supp.  492. 

I       [g]     Personal  demand   (1)    required. 

Zinsser   r.   Herrman,    2.3    Misc.    645,   52 

N.   Y.    Supp.    107;    Peck    v.    Eeid,    123 

N.  Y.   Supp.    253.      (2)    Mailing  a   bill 

for    the    rent,    not    sufficient.      Zinsser 

r.   Herrman,    23    Misc.    645,    52    N.    Y. 

Supp.  107. 

[h]  If  a  purchaser  demands  the  rent 
he  must  when  making  the  same  exhibit 
the  deed  under  which  he  claims.  Fan- 
ning r.  Voelker,  40  Mo.  129;  Walker 
V.  Harper,  33  Mo.  592;  Sullivan  v. 
Lueck,  105  Mo.  App.  199,  79  S.  W.  724. 
21.    Willi  V.  Peters,  11  Mo.  395. 


22.  Ga.— Purtell  v.  Farris,  139  Ga. 
318,  73  S.  E.  634;  White  v.  Lawrence, 
133  Ga.  528,  66  S.  E.  171;  Werner  f. 
Footman,  54  Ga.  128.  La.— Mighell  v. 
Kelly,  51  La.  Ann.  281,  25  So.  101. 
Mass. — Proctor  v.  Moran,  213  Mass. 
405,  100  N.  E.  672.  N.  Y.-— Witherbee, 
Sherman  &  Co.  v.  Wykes,  159  App. 
Div.  24,  143  N.  Y.  Supp.  1067;  Sixth 
Ave.  Twenty-Third  St.  Corp.  v.  Dane, 
92  Misc.  398,  156  N.  Y.  Supp.  89; 
Adler  r.  Lowenstein,  52  Misc.  556,  102 
N.  Y.  Supp.  492;  Martin  v.  Crossley, 
46  Misc.  254,  91  N.  Y.  Supp.  712; 
Heinrich  v.  Mack,  25  Misc.  597,  56  N. 
Y.  Supp.  155;  Cottle  v.  Sullivan,  8 
Misc.  184,  59  N.  Y.  Supp.  477;  Miller 
V.  Lowe,  86  N.  Y.  Supp.  16,  14  N.  Y. 
Ann.  Cas.  343;  Alexander  v.  Rapkin, 
148  N".  Y.  Supp.  117;  Sasse  r.  Cohen, 
128  N.  Y.  Supp.  654;  Shetland  v.  Mul- 
ligan, 121  N.  Y.  Supp.  298;  Iroquois 
Eealtv  Co.  v.  Iroquois  Hotel,  etc.  Co., 
104  N.  Y.  Supp.  748.  N.  C— Vincent 
r.  Corbin,  85  N.  C.  108.  Pa.— Rich  v. 
Keyser,  54  Pa.  86. 

[a]  Tenant  at  will  entitled  to  notice. 
Gleason  v.  Gleason,  8  Cush.  (Mags.) 
32. 

[b]  Tenant  by  sufferance,  demand 
for  possession  must  be  made  on.  Moore 
V.  Smith,  56  N.  J.  L.  446,  29  Atl.  159. 

[c]  Tenants  at  will  or  by  sufferance 
only,  entitled  to  notice.  Smith  v. 
Smith,  144  Mich.  139,  107  N.  W.  894; 
Candler  v.  Mitchell,  119  Mich.  464,  78 
N.  W.  551;  Sawyer  v.  Van  Housen,  39 
Mich.  89. 

[d]  After  Non-payment  of  Rent. — A 
tenant  holding  over  after  non-payment 
of  rent  is  entitled  to  a  demand  of 
possession  (Kellar  v.  Pagan,  54  S.  C. 
2.'5,  32  S.  E.  353),  or  notice  to  quit. 
Proctor  V.  Moran,  213  Mass.  405,  100 
N.  E.  672. 

[e]  Demand  of  possession  alone  is 
sometimes  sufficient,  without  notice. 
Heinrich  v.  Mack,  25  Misc.  597,  56 
N.   Y.  Supp.   155. 

[f]  Sufficient  Refusal.— Where  the 
tenant    tells    the    landlord    before    the 
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tenancy  is  otherwise  terminated,^*  or  where  the  tenant  has  made 
known  his  intention  to  quit  the  premises,^*  or  has  disclaimed  the  re- 
lation or  denied  the  landlord's  title. ^^ 

(n.)  By  and  to  Whom  Given.  —  The  notice  should  be  given  by  the 
landlord,-®  his  agent  or  attorney,^^  and  to  the  tenant^^  or  occupant  of 
the  premises.^^ 

(III.)  Form  and  Sufficiency.  —  Oral  notice  is  sometimes  authorized,^" 
but  it  is  not  sufficient  where  the  statute  requires  the  notice  to  be  in 
writing.^^  A  statutory  form  of  notice  should  be  followed,  substantially 
at  least. ^^  It  is  essential  that  the  notice  be  absolute,^^  except  that  it 
may  require  the  tenant  to  pay  rent  or  quit.^*  The  grounds  upon  which 
possession  is  claimed  need  not  be  indicated. ^^ 


warrant  issued  that  "he  would  give 
him  trouble  to  get  possession,"  and 
that  he  would  hold  on  to  the  premises, 
this  amounts  to  a  refusal.  Werner  v. 
Footman,  54  Ga.  128. 

23.  Mass.— Elliott  v.  Stone,  12  Cush. 
174.  N.  J.— Quidort  v.  Bullitt,  60  N. 
J.  L.  119,  36  Atl.  881;  Wartman  v. 
Eichards,  54  N.  J.  L.  525,  24  Atl.  576; 
Mitchell  V.  Morris  Canal  &  B.  Co.,  31 
N.  J.  L.  99.  N.  y.— Smith  v.  Little- 
field,  51  N.  Y.  539;  Park  v.  Castle,  19 
How.  Pr.  29.  Pa. — Greenleaf  v.  Haber- 
acker,  1  Woodw.  Dee.  436,  576.  Vt. 
"Wheeler  v.  Wheeler,  77  Vt.  177,  59  Atl. 
842;  Horan  v.  Thomas,  60  Vt.  325,  13 
Atl.  567. 

[a]  Tenant  at  sufTerance  not  en- 
titled to  notice.  Benedict  v.  Morse,  10 
Mete.  (Mass.)  223;  Moore  v.  Smith,  56 
N.  J.  L.  446,  29  Atl.  159. 

[b]  Term  Expired. — No  demand  of 
possession  necessary  where  the  tenant 
holds  over  after  expiration  of  term. 
Kellar  v.  Pagan,  54  S.  C.  255,  32  S.  E. 
353. 

[c]  Tenant  at  will,  no  notice  to  quit 
need  be  given.  Moore  v.  Smith,  56  N. 
J.  L.  446,  29  Atl.  159;  Moore  v.  Moore, 
41  N.  J.  L.  515. 

[d]  Where  the  lease  has  been  ter- 
minated by  giving  the  notice  prescribed 
therein,  a  second  notice  to  quit  is  un- 
necessary. State  V.  Bullitt,  60  N.  J. 
L.  119,  36  Atl.  881;  State  v.  Eichards, 
54  N.  J.  L.  525,  24  Atl.  576;  Morris 
Canal  &  B.  Co.  v.  Mitchell,  31  N.  J. 
L.  99. 

24.  Hoske  v.  Gentzlinger,  87  Hun  3, 
33  N.  Y.  Supp.  747. 

25.  Eabe  v.  Fyler,  10  Smed.  &  M. 
(Miss.)  440,  48  Am.  Dec.  763;  Vincent 
V.  Corbin,  85  N.  C.   108. 

[a]  A  disclaimer  in  the  pleadings 
is  even   more   effective  in  this  respect 
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than    one    made    in    pais.      Vincent   v. 
Corbin,  85  N.  C.  108. 

26.  Mullone  v.  Klein,  55  N.  J.L. 
479,  27   Atl.  902. 

[a]  Joint  Lessors. — Notice  to  quit 
may  be  given  by  any  one  of  a  number 
of  joint  lessors.  Mullone  v.  Klein,  55 
N.   J.   L.   479,  27   Atl.   902. 

27.  Brahn  v.  Jersey  City  Forge  Co., 
38  N.  J.  L.  74. 

[a]  Signed  by  agent  of  landlord, 
sufficient.  Powers  r.  De  O,  64  App. 
Div.  373,  72  N.  Y.  Supp.   103. 

[b]  One  assuming  to  act  as  agent, 
but  without  authority,  cannot  give 
notice.  Pickard  v.  Perley,  45  N.  H. 
188,   86   Am.  Dec.   153. 

28.  Glenn  v.  Thompson,  75  Pa.  389, 
2  Leg.  Chron.  57. 

[a]  Joint  Tenants. — Notice  may  be 
given  to  one  of  two  joint  tenants. 
Glenn  v.  Thompson,  75  Pa.  389,  2  Leg. 
Chron.   57. 

29.  Willi  V.  Peters,  11  Mo.  395. 

30.  Koenig  v.  Bauer,  1  Brewst. 
(Pa.)   304. 

31.  Mighell  v.  Kelly,  51  La.  Ann. 
281,  25  So.  101;  State  v.  Bullitt.  CO 
N.  J.  L.  119,  36  Atl.  881;  State  V. 
Eichards,  54  N.  J.  L.  525,  24  Atl, 
576. 

32.  Miller  v.  Lampson,  66  Conn.  432, 
34   Atl.   79. 

33.  Candler  v.  Mitchell,  119  Mich. 
464,  78  N.  W.  551. 

[a]  Notice  in  the  alternative  to  quit 
or  do  some  other  specified  act,  not  suf- 
ficient. D'Arcy  v.  Martyn,  63  Mich. 
602,  30  N.  W.  194.  See  also  Candler 
r.  Mitchell,  119  Mich.  464,  78  N.  W. 
551. 

34.  Barber  v.  Stone,  104  Mich.  90,  62 
N.  W.  139;  Judd  v.  Fairs,  53  Mich.  518, 
19  N.  W.  266;  McSloy  v.  Eyan,  27 
Mich.  110. 

35.  Granger    v.    Brown,     11     Cusk. 
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The  length  of  notice  to  be  given  depends  entirely  on  the  statute  and 
the  character  of  the  tenancy.  In  some  cases  a  reasonable  notice  is 
required,^^  while  again  the  statute  may  specify  definitely  the  length 
of  notice  necessary.^^ 

(IV.)  Service  of  Notice.  —  Persons  authorized  to  serve  papers  gen- 
erally may  serve  a  notice  to  quit.^**  Any  statutory  provisions  covering 
the  matter  must  be  complied  with.^^  It  may  be  served  upon  the  de- 
fendant personally,*"  or  upon  some  one  authorized  to  accept  service 
for  him.*^  Mailing  the  notice  will  suffice  if  it  is  received,*^  and  the 
circumstances  may  warrant  the  posting  of  notice  on  the  premises.*^ 

(V.)  Waiver.  — A  party  entitled  to  notice  to  quit  may  waive  the 
same.** 

e.  Re-entry.  —  In  some  jurisdictions  it  is  necessary  after  demand 
and  failure  to  pay  rent  to  assert  the  forfeiture  by  a  re-entry  or  some 
other  act  which  is  equivalent  thereto.*^ 


(Mass.)    191;   Eussell  v.  Allard,   18   N. 
H.  222. 

36.  Pratt  v.  Farrar,  10  Allen  (Mass.) 
519,  tenant  at  will. 

37.  Oonn. — White  v.  Bailey,  14  Conn. 
271.  Haw.— Ahulii  v.  Yip  Lan,  22 
Haw.  739;  Coerper  v.  Gouveia,  21  Haw. 
270.  La.— Mighell  v.  Kelly,  51  La. 
Ann.  281,  25  So.  101.  Pa.— English  v. 
Murtland,  214  Pa.  325,  63  Atl.  882,  112 
Am.  St.  Rep.  747;  Prouty  v.  Shively, 
31  Pa.  Co.  Ct.  634;  Weill  v.  Peifer,  21 
Pa.  Dist.  606;  Lehman  v.  Lehman,  19 
Pa.  Dist.  590;  Cope  v.  Briody,  13  Pa. 
Dist.  269;  Conyngham  v.  Everett,  11 
Kulp  179. 

[a]  Ten  days  (1)  (Giering  v.  Hart- 
ford Theological  Seminary,  86  Conn. 
208,  84  Atl.  930;  White  r.  Bailey,  14 
Conn.  271;  Cambridge  Lodge  v.  Routh, 
163  Ind.  1,  71  N.  E.  148),  (2)  upon 
monthly  lease  (Mighell  v.  Kelly,  51  La. 
Ann.  281,  25  So.  101;  Godchaux  v.  Bau- 
raan,  44  La.  Ann.  253,  10  So.  674),  (3) 
or  where  tenancy  by  parol.  Ahulii  v. 
Yip  Lan,  22  Haw.  739;  Coerper  v. 
Gouveia,  21  Haw.   270. 

38.  White  v.  Bailey,  14  Conn.  271. 
See  the  title  "Service  of  Process  and 
Papers." 

[a]  No  direct  authority  from  plain- 
tiff is  necessary.  Thus  a  notice  given 
by  plaintiff  to  A  to  serve  on  the  ten- 
ant may  without  authority  from  plain- 
tiff be  handed  by  him  to  B  to  serve. 
White  V.  Bailey,  14  Conn.  271. 

39.  Hedden  r.  Nederburg,  25  Misc. 
722,   55  N.  Y.   Supp.   613. 

40.  McCarthy  v.  Sykes,  7  Pa.  Dist. 
243. 

[a]    Notice  given  one  joint  tenant 


upon  the  premises  is  sufficient.  Grundy 
f.  Martin,  143  Mass.  279,  9  N.  E. 
G47. 

41.  Steese  v.  Johnson,  168  Mass.  17, 
46   N.   E.   431. 

[a]  Delivery  to  a  member  of  fam- 
ily, of  suitable  age  and  discretion,  suf- 
ficient. Mass. — Steese  v.  Johnson,  168 
Mass.  17,  46  N.  E.  431.  Mich.— Mc- 
Sloy  V.  Ryan,  27  Mich.  110.  N.  H. 
Hazeltine  v.  Colburn,  31  N.  H.  466, 
wife. 

[b]  Delivery  to  agent  of  defendant 
on  the  premises.  Grundy  v.  Martin, 
143  Mass.  279,  9  N.  E.  647. 

[c]  An  agent  or  officer  of  a  cor- 
poration may  be  served  with  the  no 
tice.     State  v.  Felton,  52  N.  J.  L.  161, 

19  Atl.  123. 

42.  Candler  v.  Mitchell,  119  Mich. 
464,  78  N.  W.  551. 

43.  State  v.  Irving,  53  N.  J.  L.  180, 

20  Atl.  1075. 

[a]  Affixing  copy  to  the  door  (1) 
of  a  dwelling  on  the  premises.  State 
V.  Irving,  53  N.  J.  L.  180,  20  Atl. 
1075.  (2)  But  service  by  posting  upon 
the  front  door  of  the  house  was  held 
insufficient  in  Eisenberg  v.  Sulzner,  23 
Pa.  Dist.  921. 

44.  Woodbury  v.  Butler,  67  N.  H. 
545,   38   Atl.   379. 

45.  Hartford  Wheel  Club  v.  Travel- 
ers Ins.  Co.,  78  Conn.  355,  62  Atl. 
207;  Bowman  v.  Foot,  29  Conn.  331. 

[a]  Waiver  of  right  to  enforce  for- 
feiture by  summary  process,  results 
from  acceptance  of  rent  after  demand 
and  before  re-entry.  Hartford  Wheel 
Club  V.  Travelers'  Ins.  Co.,  78  Conn. 
355,  62  Atl.  207. 
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6,  Jurisdiction."''  —  Jarisdiction  over  summary  dispossessory  pro- 
ceedings is  generally  vested  in  inferior  tribunals  such  as  justices  of 
the  peace  ;*^  magistrates,*^  city  or  municipal  courts,*^  police  courts,^" 
aldermen,"  city'recorders,^^  and  superior  courts.^^     The  proceedings 


[b]  Acceptance  after  re-entry  of 
rent  which  fell  due  before  the  de- 
termination of  the  lease  is  not  a  waiv- 
er of  the  right  to  dispossess.  Bowman 
V.  Foot,  29  Conn.  331. 

46.  See  the  title  "Jurisdiction." 

47.  Ga. — Tidwell  v.  Dunbar,  136  Ga. 
447,  71  S.  E.  872;  Stephenson  v.  War- 
ren, 119  Ga.  504,  46  S  E.  647.  See 
Jones  V.  Blackwelder,  143  Ga.  402,  85 
S  E.  122.  Ind.— Scott  v.  Willis,  122 
Ind.  1,  22  N.  E.  786;  Fry  v.  Day,  97 
Ind.  348;  Kiphart  v.  Brennemen,  25 
Ind.  152;  Everett  v.  Irwin,  47  Ind. 
App.  263,  94  N.  E.  352.  La.— D 'Ar- 
mond  V.  PuUen,  13  La.  Ann.  137;  Ken- 
nedy V.  Downey,  2  Eob.  284;  Walker 
V  Van  Winkle,  8  Mart.  (N.  S.)  560. 
Mo.— Shields  v.  Stillman,  48  Mo.  82; 
Kamerick  v.  Castleman,  29  Mo.  App. 
658;  Allen  v.  Scharringhausen,  8  Mo. 
App.  229.  N.  J. — Story  v.  Walker,  71 
N.  J.  L.  256,  58  Atl.  349.  N.  Y.— Bar- 
rus  V.  Parsons,  109  App.  Div.  634,  96 
N  Y.  Supp.  359;  People  ex  rel.  White 
V.  Loomis,  2  Civ.  Proc.  278.  N,  C. 
McLaurin  i:  Melntyre,  167  N.  C.  350, 
83  S.  E.  627;  Dunn  v.  Patrick,  156  N.  C. 
248,  72  S.  E.  220.  Pa. — Rowan  v. 
Gates,  9  Pa.  Dist.  564. 

[a]  In  Georgia  (1)  a  justice  of  the 
peace  or  judge  of  the  superior  court 
may  issue  the  warrant,  and  the  issue 
raised  upon  the  counter-affidavit  is  sub- 
mitted to  a  special  jury  of  the  superior 
court.  Tidwell  r.  Dunbar,  136  Ga.  447, 
71  S.  E.  872;  Fletcher  v.  Collins,  111 
Ga.  253,  36  S.  E.  646;  Du  Bignon  f. 
Tufts,  66  Ga.  59.  (2)  Any  justice  of 
the  peace,  whether  in  the  district  or 
county  where  the  land  lies  or  else- 
where, may  administer  the  oath.  Fletch- 
er V.  Collins,  111  Ga.  253,  36  S.  E. 
646. 

[b]  In  Michigan  a  justice  of  the 
peace  has  jurisdiction  when  no  circuit 
court  commissioner  resides  in  the  town- 
ship. Grand  Rapids  Nat.  Bank  r. 
Kritzer,   116   Mich.   688,   75   N.   W.   90. 

[e]  A  single  justice  of  the  peace 
(1)  has  jurisdiction  of  the  proceedinfj 
by  jury  of  inquest  under  Act  of  1863. 
Galiagiirr  r.  IMacLean,  193  Pa.  583,  45 
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Atl.  76;  Quinn  v.  McCarty,  81  Pa.  475; 
In  re  Brown's  Appeal,  66  Pa.  155.  (2) 
Complaint  before  one  justice  will  not 
authorize  proceedings  before  another, 
Rowan  v.  Gates,  9  Pa.  Dist.  564. 

[d]  A  denial  of  the  tenancy  does 
not  oust  the  justice  of  jurisdiction. 
Foster  r.  Penry,  77  N.  C.  160. 

[e]  Exclusire  jurisdiction  in  the 
justice  of  the  peace.  Giering  v.  Hart- 
ford Theological  Seminary,  86  Conn. 
208,  84  Atl.  930. 

48.  Mayes  v.  Evans,  80  S.  C.  362, 
61    S.   E.   216,   657. 

[a]  Two  magistrates  are  vested 
with  jurisdiction  in  summary  proceed- 
ings against  a  tenant  of  "lands  and 
tenements"  holding  over  after  expira- 
tion of  his  term.  Kellar  v.  Pagan,  54 
S.  C.  255,  32  S.  E.  353. 

49.  Conn. — Marsh  v.  Burhans,  79 
Conn.  306,  64  Atl.  739;  Brophy  v.  Mc- 
Laughlin, 75  Conn.  726,  52  Atl.  721. 
La.— State  r.  Rightor,  37  La.  Ann.  843; 
State  V.  Skinner,  33  La.  Ann.  146; 
Van  Reuselaer  v.  Holbrook,  1  La.  Ann. 
180;  Kennedy  v.  Downey,  2  Rob.  284. 
N.  Y.— Cochran  v.  Whitney,  120  N.  Y. 
Supp.  724;  Eighty  William  St.  Bldg. 
Co.  V.  Jones,  101  N.  Y.  Supp.  757. 

[a]  In  Georgia  the  city  court  has 
no  jurisdiction  to  issue  a  summary  dis- 
possessory warrant.  Stephenson  v, 
Warren,  119  Ga.  504,  46  S.  E.  647. 

50.  Woodbury  v.  Butler,  67  N.  H. 
545,  38  Atl.  379;  Coffin  v.  Hickey,  41 
Hun  642,  1   N.  Y.  St.  765. 

51.  McHendry  v.  Shaffer,  242  Pa. 
476,  89  Atl.  587;  Mallissee  v.  Keown, 
226  Pa.  74,  74  Atl.  1128. 

52.  Wilmington  Steamship  Co.  V. 
Haas,  151  Pa.  113,  25  Atl.  85. 

53.  Jones  v.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122;  Lamar  v.  Sheppard, 
84  Ga.  561,  10  S.  E.  1084. 

[a]  Exclusire  jurisdiction  is  vested 
in  the  superior  court  to  try  the  issue 
raised  by  the  affidavit  and  counter- 
affidavit.  Stephenson  v.  Warren,  119 
Ga.  504,  46  S.  E.  647. 

fb]  Superior  court  has  no  jurisdic- 
tion over  the  proceedings  in  Connecti- 
cut.   Banks  v.  Porter,  39  Conn.  307. 
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may  also  be  instituted  in  circuit^''  and  district^^  courts  and  before 
circuit  court  commissioners.^*'  In  some  states  jurisdiction  of  the  in- 
ferior tribunal  is  not  defeated  by  the  fact  that  the  rent  involved  ex- 
ceeds its  jurisdictional  amount,^^  nor  by  the  setting  up  a  defense 
which  is  also  cognizable  in  equity, ^"^  or  involves  title  to  realty/''*  though 
in  some  jurisdictions  where  an  issue  of  title  to  land  is  raised  by  the 
pleadings  the  case  must  be  tried  in  a  higher  court. ^°  State  courts 
have  jurisdiction  though  the  tenant  is  a  lessee  of  property  belonging 
to  the  United  States." 

6.  Venue.*'-  —  The  proceedings  are  instituted  and  maintained  in 
the  county  where  the  rented  premises  lie,"^  except  that  in  certain 
cities  the  trial  must  take  place  in  the  ward  or  district  or  adjoining 
district  to  that  in  which  the  property  is  situated.*'* 

7.  Parties.  —  The  parties  plaintiff  in  dispossessory  proceedings  are 
determined  in  accordance  with  rules  elsewhere  treated.®^    Joint  lessors 


54.  Ga. — Weaver  v.  Roberson,  134 
Ga.  149,  67  S.  E.  662;  Jefferson  v. 
Glaze,  134  Ga.  842,  68  S.  E.  580.  Ind. 
Cambridge  Lodge  v.  Routh,  163  Ind.  1, 
71  N.  E.  148.  N.  J.— Alderton  r.  Fair- 
banks, 87  N.  J.  L.  132,  93  Atl.  84; 
Facts  Publishing  Co.  v.  Felton,  52  N. 
J.  L.  161,  19  Atl.  123. 

55.  State  ex  rel.  MeMahon  v.  St. 
Paul,  52  La.  Ann.  1039,  27  So.  571; 
Godchaux  v.  Bauman,  44  La.  Ann.  253, 
10  So.  674;  State  v.  Rightor,  37  La. 
Ann.  843. 

[a]  When  the  amount  (1)  of  the 
monthly  or  yearly  rental  is  over  $100 
the  district  court  has  jurisdiction. 
Ward  V.  Stakelum,  47  La.  Ann.  1546, 
18  So.  508.  (2)  It  may  be  shown  on 
the  trial,  if  admissible  by  the  nature 
of  the  action,  that  the  amount  involved 
is  within  the  court's  jurisdiction.  God- 
chaux V.  Bauman,  44  La.  Ann.  253,  10 
So.   674. 

[b]  Though  defendant  is  a  corpora- 
tion, the  district  court  has  jurisdiction 
in  landlord  and  tenant  proceedings. 
Facts  Publishing  Co.  v.  Felton,  52  N. 
J.  L.  161,   19  Atl.   123. 

56.  Hoffman  r.  Fidelity  &  Deposit 
Co.,  184  Mich.  210,  150  N.  W.  844; 
Smith  f.  Smith,  144  Mich.  139,  107  N. 
W.  894;  Chiera  v.  McDonald,  121  Mich. 
54,  79  N.  W.  908. 

57.  South  St.  Joseph,  etc.  Co.  7'. 
Scott.  115   Mo.  App.   16,  90  S.  W.   727. 

Amount  in  controversy  as  test  of 
jurisdiction,  see  the  title  "Jurisdic- 
tion." 

58.  Woods  V.  Garcewich,  67  App. 
Div.  53,  73  N.  Y.  Supp.  472;  Garrie  v. 
Schmidt,  25  Misc.  753,  55  N.  Y.  Supp. 
703. 


59.  Chapman  v.  Nehman,  128  Mich. 
295,  87  N.  W.  208;  Butler  v.  Bertrand, 
97  Mich.  59,  56  N.  W.  342;  Drake  v. 
Cunningham,  127  App.  Div.  79,  111 
N.  Y.  Supp.  199;  Quinn  v.  Quinn,  46 
App.  Div.  241,  61  N.  Y.  Supp.  684; 
Sage  V.  Crosby,  33  Misc.  117,  67  N.  Y. 
Supp.  139;  Russo  v.  Yuzolino,  19  Misc. 
28,  42  N.  Y. -Supp.  482. 

Jurisdiction  of  justice  of  peace  where 
title  involved,  see  the  title  "Justices 
of  the  Peace." 

60.  Woodbury  v.  Butler,  67  N.  H. 
545,  38  Atl.  379;  Heyer  v.  Beatty,  76 
N.   C.   28. 

61.  Lotterle  v.  Murphv,  67  Hun  76, 
21  N.  Y.  Supp.  1120,  51  N.  Y.  St, 
553. 

62.  See  generally  the  title  "Venue." 

63.  See  Jones  r.  Blackwelder,  143 
Ga.  402,  85  S.  E.  122;  Weaver  v.  Rober- 
son,  134  Ga.  149,  67   S.  E.  662. 

64.  Wyckoff  v.  Frommer,  12  Misc. 
149,  33  N.  Y.  Supp.  11,  66  N.  Y.  St. 
511. 

[a]  In  New  York  city,  such  is  the 
rule.  Walker  v.  Harper,  33  Mo.  592; 
Heller  v.  Herbst,  26  Misc.  780,  57  N. 
Y.  Supp.  270. 

[b]  In  Missouri,  in  cities  of  over 
100,000  population  the  proper  venue  is 
the  ward  or  district  wherein  the  prop- 
erty is  located.  Barrett  v.  Field,  10 
Mo.  App.  590;  Allen  r.  Seharring- 
hausen,  8  Mo.  App.  229;  O 'Fallon  Bldg. 
Co.  r.  Rodrigues,  6  Mo.  App.  576. 

65.  See  generally  the  title  "Par- 
ties." 

[a]  One  of  several  tenants  in  com- 
mon may  institute  these  summary  pro- 
ceedings as  agent.  Lvon  v.  Sheblon, 
63    Misc.    20,    117    N.  "Y.     Supp.     318. 
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may  join  as  parties  plaintiff.^"     Only  such  persons  in  interest  as  are 
in  possession  need  be  made  parties  defendant." 

Intervening  Parties.  —  One    who    claims    ownership^^    or   poeisession^" 
of  the  rented  premises  may  intervene  in  the  proceedings.'^" 

8.     Pleadings.  —  a.      Affidavit    or    Complaint.  —  (I.)    Necessity  for. 
To  obtain  the  dispossessory  process  authorized  by  the  statute  it  is 
necessary  to  make  affidavit  or  complaint^^  before  an  officer  having 
jurisdiction  thereof  under  the  statute." 

(n.)     Sufficiency  as  to  rorm.  —  The  pleading  thus  required  must  be 


See  also  Wyckoff  v.  Frommer,  12  Misc. 
349,  33  N.  Y.  Supp.  11,  66  N.  Y.  St. 
511. 

[b]  One  of  several  oymers  in  sev- 
eralty of  separate  tracts  of  land  who 
jointly  with  other  owners  in  severalty 
leased  the  lands,  may  proceed  alone  to 
dispossess  the  tenant  from  his  tract. 
New  York  &  N.  J.  Tel.  Co.  v.  De  Gray, 
65  N.  J.  L.  156,  46  Atl.  651. 

By  and  against  whom  the  proceed- 
ings may  be  brought,  see  supra,  VI, 
B,  3. 

66.  Oakes  v.  Munroe,  8  Cush.  (Mass.) 
282. 

67.  Carter  r.  Wing  Chong  Wai  Co., 
12  Haw.  291. 

[a]  Whether  lessee's  mortgagees, 
not  in  possession,  may  be  made  de- 
fendants, quaere.  Carter  v.  Wing 
Chong  Wai  Co.,  12  Haw.  291. 

[b]  A  sublessee  in  possession  (1)  is 
a  necessary  party  defendant.  De  Fries 
V.  Kanakanui,  20  Haw.  712.  (2)  Un- 
dertenants are  proper  but  not  necessary 
parties.  Atterbury  v.  Edwa,  61  Misc. 
234,  113  N.  Y.  Supp.  614. 

[c]  Both  the  tenant  and  subtenant 

(1)  should  be  made  defendants  where 
the  latter  holds  over  (Fletcher  v. 
Fletcher,  123  Ga.  470,  51  S.  E.  418; 
Eichardson    v.    Harvey,    37    Ga.    224), 

(2)  but  the  original  tenant  need  not 
be  made  a  party  where  he  denies  the 
landlord's  title.  Grizzard  v.  Eoberts, 
110  Ga.  41,  35  S.  E.  291. 

[d]  An  assignee  of  the  lease  in  pos- 
session of  the  premises,  should  be  made 
a  party.  Fults  v.  Munro,  202  N.  Y. 
34,  95  N.  E.  23,  Ann.  Cas.  1912D,  870, 
37  L.  R.  A.  (N.  S.)  600;  Barney  v.  Du 
Vivier,  86  Misc.  29,  147  N.  Y.  Supp. 
913. 

[e]  Holder  of  a  mortgage  upon  the 
lease  not  a  necessary  party.  Ruben- 
Btein  V.  Rosenthal,  50  Misc.  313,  98  N. 
Y.  Supp.   681. 

[f]  Joinder  of  lessee  and  those  in 
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actual  possession  (1)  permitted.  Mid 
dlebury  College  v.  Lawton,  23  Vt.  688 
(2)  That  the  lessee  is  not  in  posses 
sion  does  not  prevent  such  joinder 
Middlebury  College  v.  Lawton,  23  Vt 
688. 

68.  Cheek  v.  Sykes,  126  N.  C.  210, 
35  S.  E.  425. 

[a]  The  vendee  of  plaintiff  who 
makes  affidavit  that  he  is  the  real  party 
in  interest  should  be  allowed  to  inter- 
vene and  defend.  Cheek  v.  Sykes,  126 
N.   C.   210,   35   S.   E.   425. 

[b]  The  right  to  intervention  de- 
pends on  the  statute.  Grizzard  v.  Rob- 
erts, 110  Ga.  41,  35  S.  E.  291;  Brahn 
V.  Jersey  City  Forge  Co.,  38  N.  J.  L. 
74. 

69.  Levy  v.  Winkler,  59  Misc.  482, 
110  N.  Y.  Supp.  997. 

[a]  But  an  assignee  of  the  rents 
as  collateral  security,  who  has  never 
been  in  possession,  cannot  intervene. 
Erkins  v.  Tucker,  62  Misc.  495,  115 
N.  Y.  Supp.  256. 

70.  As  to  intervention  generally,  see 
the  title  "Intervention." 

71.  Ga.— Green  v.  White  Oak  Club, 
141  Ga.  646,  81  S.  E.  867.  Haw. 
Ahulii  1-.  Yip  Lan,  22  Haw.  739.  Mich. 
Marvin  v.  Hartz,  130  Mich.  26,  89  N. 
W.  557.  Miss. — Bowles  v.  Dean,  84 
Miss.  376,  36  So.  391.  Mo.— Neiner  v. 
Altemeyer,  68  Mo.  App.  243.  N.  J. 
Waters  v.  Williamson,  59  N.  J.  L.  337, 
36  Atl.  665;  Lavton  v.  Dennis,  43  N. 
J.  L.  380.  N.  Y.— Stuvvesant  Real  Es 
tate  Co.  V.  Sherman,  40  Misc.  205,  81 
N.  Y.  Supp.  642.  Pa.— Gavit  v.  Hall, 
75  Pa.  363;  Chambers  v.  Shivery,  6 
Pa.  Dist.  101. 

72.  Chambers  v.  Shivery,  6  Pa.  Dist. 
101.     See  supra,  VI,  B,  5. 

[a]  Any  one  authorized  to  adminis- 
ter oaths  may  take  the  affidavit  to  the 
complaint.  Chambers  v.  Shivery,  6  Pa. 
Dist.  101. 
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in  writing"  and  properly  verified.'^*  The  verification  or  affidavit  may- 
be made  by  the  owner,^^  his  agent/^  attorney,"  or  legal  representa- 
tive,'" but  not  by  a  stranger  having  no  authority  from  the  owner.'" 
(III.)  SufSciency  in  Substance. —  (A.)  Tn  General.  — The  affidavit  or 
complaint  must  affirmatively''''  set  forth  every  essential  jurisdictional 
fact,  in  substantial  compliance  with  the  requirements  of  the  statute  f^ 


73.  Marvin  v.  Hartz,  130  Mich.  26, 
89  N.  W.  557. 

74.  Mo. — Neiner  v.  Altmeyer,  68  Mo. 
App.  24;{.  N.  Y. — Holzderber  v.  For- 
restal,  13  Dalv  34;  Halms  v.  Rehm,  68 
Misc.  336,  116  N.  Y.  Supp.  802;  Stuy- 
vesant  Real  Estate  Co.  v.  Sherman,  40 
Misc.  205,  81  N.  Y.  Supp.  642;  Engel- 
Heller  Co.  r.  Henry  Elias  Brewing  Co., 
37  Mi?c.  480,  75  N.  Y.  Supp.  1080; 
Coatsworth  v.  Thompson,  5  N.  Y.  St. 
809.  Pa. — Cunningham  v.  Gardner,  4 
Watts  &  S.  120;  Chambers  v.  Shivery, 
6  Pa.  Dist.  101. 

As  to  verification  generally,  see  the 
title  ' '  Verification. ' ' 

[a]  Verification  jurisdictional  and 
not  waived  by  appearance.  Wands  v. 
Robarge,  24  Misc.  273,  53  N.  Y.  Supp. 
700. 

[b]  The  form  of  verification  must 
be  the  same  as  the  verification  of  a 
complaint  in  an  action  in  the  supreme 
court.  Stuyvesant  Real  Estate  Co.  v. 
Sherman,  40  Misc.  205,  81  N.  Y.  Supp. 
642. 

[c]  Jurat  not  dated,  not  fatal,  where 
date  appears  in  petition.  Griffin  r.  Bar- 
ton, 20  App.  Div.  512,  47  N.  Y.  Supp. 
121. 

[d]  Jurat  unsigned  by  notary,  fatal. 
Marchand  v.  Haber,  16  Misc.  319,  37 
N.  Y.  Supp.  950,  73  N.  Y.  St.  571. 

[e]  Before  Whom. — The  verification 
may  be  before  any  officer  authorized  to 
administer  oaths.  Fletcher  v.  Collins, 
111  Ga.  253,  36  S.  E.  646;  Chambers 
t>.  Shivery,  6  Pa.  Dist.  101. 

75.  Godfrey  v.  Walker,  42  Ga.  562. 

76.  Ga. — Parker  v.  Gortatowskv,  129 
Ga.  623,  59  S.  E.  286.  Mo.— Neiner  v. 
Altemeyer,  68  Mo.  App.  243.  Pa.— Gavit 
V.  Hall,  75  Pa.  363;  Reid  v.  Christy, 
2  Phila.   144. 

[a]  A  chairman  of  board  of  trustees 
of  a  church  may  make  the  affidavit, 
where  such  board  is  plaintiff.  God- 
frey V.  Walker,  42  Ga.  562. 

fb]  An  agent  of  a  corporation  may 
make  the  verification.  Stuyvesant 
Real  Estate  Co.  r.  Sherman,  40  Misc. 
205,  81  N.  Y.  Supp.  642. 


[c]  A  collector  of  a  real  estate  firm 
which  managed  the  landlord's  property 
may  make  the  affidavit.  Neiner  v.  Alte- 
meyer, 86  Mo.  App.  243. 

77.  Mitchell  v.  Masury,  132  Ga.  360, 
64  S.  E.  275. 

[a]  Made  in  Owner's  Name. — An 
attorney  cannot  execute  the  affidavit 
in  the  name  of  the  owner.  Whore  he 
does  so,  the  defect  cannot  be  cured 
by  an  additional  affidavit  that  he  was 
authorized  bv  the  owner  to  do  it. 
Clark  V.  Smith,  142  Ga.  200,  82  S.  E. 
563. 

78.  Moody  v.  Ronaldson,  38  Ga.  652, 
[a]     Administrator    of    landlord. 

Moody  r.  Ronaldson,  38  Ga.  652. 

79.  Havemeyer  's  Estate  v.  Stoddard, 
148  N.  Y.  Supp.  256. 

80.  Minsky  v.  Weller,  63  Misc.  244, 
116  N.  Y.  Supp.  628;  Loft  v.  Kaziz, 
84   N.  Y.   Supp.   228. 

81.  Ga.— Williams  v.  Gilly,  133  Ga. 
546,  66  S.  E.  263;  White  v.  Lawrence, 
133  Ga.  528,  66  S.  E.  171;  Hitch  v. 
Frasier,  75  Ga.  880.  La.— Mighell  v. 
Kelly,  51  La.  Ann.  281,  25  So.  lOl; 
Godchaux  v.  Bauman,  44  La.  Ann.  253, 
10  So.  257.  Mich.— Kusterer  r.  Wise, 
59  Mich.  382,  26  N.  W.  645;  Bryan 
r.  Smith,  10  Mich.  229.  Miss.— Wilson 
r.  Wood,  84  Miss.  728,  36  So.  609. 
Mo. — Shantz  v.  Reynolds,  70  Mo.  App. 
668.  N.  J. — Home' Circle  Realtv  Corp. 
r.  Giesenhaus,  84  N.  J.  L.  434,  87  Atl. 
78;  Hankins  r.  Maul,  63  N.  J.  L.  153, 
43  Atl.  434;  Waters  v.  Williamson,  59 
N.  J.  L.  337,  36  Atl.  665;  State  v. 
Irving,  53  N.  J.  L.  180,  20  Atl.  1075. 
N.  Y.— Mando  r.  Kitchell,  132  App. 
Div.  390,  116  N.  Y.  Supp.  691;  Pea- 
bodv  r.  Long  Acre  Square  Bldg.  Co., 
47  Misc.  629,  94  N.  Y.  Supp.  507. 
Pa.— Sperry  r.  Seidel,  218  Pa.  16,  66 
Atl.  853;  McDermott  r.  Mcllwain,  75 
Pa.  341;  Rowan  v.  Gates,  9  Pa.  Dist, 
564. 

[a]  Consent  To  Sublet. — A  failure 
to  state  that  subletting  was  without 
written  consent  of  lessor  or  assigns  is 
a  mere  error  of  form.  Schroeder  v. 
Tomlinson,   79   Conn.   348,   39   Atl.   484, 
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but  the  same  degree  of  preeision  is  not  required  as  in  complaints  gen- 
erally.^^ 

The  transcript  of  the  justice  is  a  sufficient  statement  of  the  case  on 
appeal  from  the  justice  to  the  common  pleas/^  but  if  the  plaintiff 
elects  to  file  a  statement  rather  than  rely  on  the  transcript  he  must 
aver  all  the  jurisdictional  facts.^* 

(B.)  Facts  of  Tenancy.  —  The  relation  of  landlord  and  tenant  must 
appear  from  the  facts  set  out,^^  as  well  as  the  manner  of  its  creation,^^ 
the  terras  of  rental,^^  and  under  some  statutes  the  further  fact  that 


[b]  In  the  common  pleas,  on  appeal, 
the  pleadings  must  conform  to  the  re- 
quirements in  ejectment.  Koontz  v. 
Hammond,  62  Pa.  177;  Smith  v.  Smith, 
23  Pa.  Diet.  572. 

[c]  For  statutory  form  of  complaint 
in  North  Carolina.  Pell's  Rev.,  1908, 
§2011. 

[d]  The  proof  cannot  supply  want 
of  jurisdictional  facts  in  the  affidavit. 
Binder  v.  Azzaro,  74  N.  J,  L.  328,  65 
Atl.   849. 

82.  Houghton  v.  Potter,  23  N.  J.  L. 
338;  Gibbons  v.  McGuigan,  6  Phila. 
(Pa.)   108.     Compare  supra,  VI,  A,  6. 

For  declarations  and  complaints  gen- 
erally,  see  6   Standard  Proc.   638. 

83.  Steinmetz  v.  Hamilton,  1  W.  N. 
C.  (Pa.)  286. 

As  to  appeals  from  justice  court, 
see  generally  the  title  "Justices  of 
the  Peace." 

[a]  If  demurrer  to  transcript  sus- 
tained, leave  to  file  a  statement  will 
be  given.  Steinmetz  v.  Hamilton,  1 
W.   N.   C.    (Pa.)    286. 

84.  Palethorp  v.  Schmidt,  12  Pa. 
Super.  214. 

85.  Hair. — Ahulii  V.  Yip  Lan,  22 
Haw.  739;  Gouveia  v.  Naltamura,  13 
Haw.  450;  Hawaii  Land  Co.  v.  Scott, 
13  Haw.  385;  Coney  v.  Manele,  4  Haw. 
154.  Ind. — Everett  v.  Irwin,  47  Ind. 
App.  263,  94  N.  E.  352.  Miss.— Bowles 
V.  Dean,  84  Miss.  376,  36  So.  391.  Mo. 
See  Duke  v.  Compton,  49  Mo.  App.  304. 
N.  J. — Binder  v.  Azzaro,  74  N.  J.  L. 
328,  65  Atl.  849;  Gray  v.  Reynolds,  67 
N.  J.  L.  169,  50  Atl.  670;  Tompkins 
V.  Staiger,  52  N.  J.  L.  350,  19  Atl. 
387;  Brahn  v.  Jersey  City  Forge  Co., 
38  N.  J.  L.  74.  N.  Y.— Ferber  v.  Ap- 
fel,  113  App.  Div.  720,  99  N.  Y.  Supp. 
215;  Slater  v.  Waterson  &  Law  Amuse- 
ment Co.,  58  Misc.  215,  109  N.  Y. 
Supp.  50;  Bell  v.  Karsch  Brewing  Co., 
52  Misc.  159,  101  N.  Y.  Supp.  803; 
Earle  v.  McGoldrick,  15  Miss.  135,  36 
N.    Y.    Supp.    803,    71    N.    Y.    St.    825; 
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Everett  v.  Sglobiski,  125  N.  Y.  Supp. 
455;  Loft  V.  Kaziz,  84  N.  Y.  Supp. 
228.  Pa.— Mund  v.  Vanfleet,  2  Phila. 
41. 

See  supra,  VI,  B,  3,  a. 

[a]  An  averment  that  petitioner  is 
landlord  of  defendant  is  insufficient. 
Kaziz  V.  Loft,  81  App.  Div.  636,  80 
N.  Y.  Supp.  1015;  Engel-Heller  Co.  v. 
Henry  Elias  Brewing  Co.,  37  Misc.  480, 
75   N.  Y.   Supp.   1080. 

[b]  Petitioner's  right  or  title  need 
not  be  pleaded.  Reich  v.  Cochran,  201 
N.  Y.  450,  94  N.  E.   1080. 

[e]  The  Relation  Sufficiently  Al- 
leged.— Siegelstein  v.  Auslander,  126  N. 
Y.  Supp.  713. 

[d]  Relation  Insufficiently  Alleged. 
Dreyfus  v.  Carroll,  28  Misc.  222,  58 
N.  Y.  Supp.  1116;  Everett  v.  Sglobiski. 
125  N.  Y.  Supp.  455. 

[e]  Where  a  purchaser  institutes 
the  proceeding  it  is  not  necessary  to 
f^et  forth  facts  from  which  the  rela- 
tion of  landlord  and  tenant  appears. 
Duke   r.   Compton,  49   Mo.  App.   304. 

86.  Ahulii  v.  Yip  Lan,  22  Haw.  739; 
Hawaii  Laud  Co.  v.  Scott,  13  Haw. 
38.3;  Coney  v.  Manele,  4  Haw.  154. 

[a]  A  demise  of  the  premises  should 
be  averred.  Rowan  v.  Gates,  9  Pa. 
Dist.  564;  Houck  v.  Shollenberger,  16 
Montg.   (Pa.)   194. 

[b]  Who  was  the  landlord  need  not 
be  stated.  In  other  words,  it  is  not 
necessary  to  allege  from  whom  the  de- 
fendant rented  the  premises.  Sweeney 
V.  Mines,  31   Mo.  240. 

87.  Willi  V.  Peters,  11  Mo.  395; 
Neiner  v.  Altemeyer,  68  Mo.  App.  243; 
Wooley  V.  Lane,  51  N.  J.  L.  504,  18 
Atl.  353;  Steflfens  v.  Earl,  40  N,  J. 
L.   128,  29  Am.   Rep.  214. 

[a]  That  a  certain  rent  was  re- 
served (1)  should  be  alleged.  Home 
Circle  Realty  Corp.  v.  Giesenhaus,  84 
N.  J.  L.  434,  87  Atl.  78;  Graver  v. 
Fehr,  89  Pa.  460.  (2)  It  is  sufficient 
if   the   sum   alleged  is   reducible  to  ft 
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the  lessor  was  quietly  and  peaceably  possessed. ^^ 

(C.)  Interest  in  Premises.  —  The  party  invoking  the  remedy  should 
properly  describe  his  interest  in  the  premises.^^ 

(D.)  Description  of  the  Premises.  —  It  is  indispensable  that  the 
premises  sought  to  be  recovered  should  be  de.seril)ed''°  with  sufYieient 
definiteness  and  certainty  to  designate  and  identify  what  property  is 
intended.*^    It  has  been  deemed  sufficient  to  describe  the  premises  by 


certainty  both  as  to  amount  and  time 
of  payment.  Home  Circle  Realty  Corp. 
f.  Giesenhaus,  84  N.  J.  L.  434,  87  Atl. 
78. 

[b]  The  term  for  which  the  prem- 
ises were  demised  must  appear.  Lay- 
ton  V.  Dennis,  43  N.  J.  L.  380;  Mc- 
Dermott  v.  Mcllwain,  75  Pa.  341; 
Rowan  v.  Gates,  9  Pa.  Dist.  564. 

88.  Rowan  v.  Gates,  9  Pa.  Diit. 
564. 

89.  Cleary  v.  Waldron  (N.  J.),  54 
Atl.  565;  Reich  v.  Cochran,  201  N.  Y. 
450,  94  N.  E.  1080;  Matthews  v.  Car- 
man, 122  App.  Div.  582,  107  N.  Y. 
Supp.  694;  Rowland  v.  Dillingham,  83 
App.  Div.  156,  82  N.  Y.  Supp.  470; 
Dougherty  v.  McMillan,  25  Misc.  782, 
55  N.  Y.  Supp.  616;  Underhill  v. 
Cohen,  61  Misc.  627,  114  N.  Y.  Supp. 
115. 

[a]  Agent's  interest  sufficiently 
averred.  Rowland  v.  Dillingham,  83 
App.  Div.  156,  82  N.  Y.  Supp.  470; 
Cappel  r.  London,  61  Misc.  652,  114 
N.  Y.  Supp.  97;  Bennett  v.  Budweiser 
Brewing  Co.,  27  Misc.  805,  58  N.  Y. 
Supp.   313. 

[b]  That  his  principal  is  landlord 
must  be  alleged  by  an  agent.  Cohen 
f.  Brossevitch,  33  Misc.  600,  67  N.  Y. 
Supp.   1025. 

[e]  Interest  as  Assignee. — Where 
the  affidavit  shows  tenant  in  posses- 
sion under  an  agreement  with  a  former 
owner,  the  facts  alleged  must  show 
that  plaintiff  is  assignee  or  transferee 
of  such  former  owner.  Binder  ?;.  Az- 
zaro,  74  N.  J.  L.  328,  65  Atl.  849; 
Lloyd  r.  Richman,  57  N.  J.  L.  385,  30 
Atl.  432;  Pepe  v.  Curti,  114  N.  Y. 
Supp.    415. 

[d]  Interest  in  the  premigei  ii 
properly  alleged  where  a  statement  is 
made  from  which  it  is  clear  that  the 
applicant  is  the  lessor  or  his  assignee 
under  a  lease  between  the  parties  or 
their  assignors.  Reich  v.  Cochran,  201 
N.  Y.  450,  94  N.  E.  1080. 

[el  An  averment  that  petitioner  is 
the  "landlord"  and  as  such  "leased" 


the  premises  to  defendant  does  not  suf- 
ficiently show  his  interest.  Matthews 
V.  Carman,  122  App.  Div.  582,  107  N. 
Y.  Supp.  694. 

[f]  Surplusage. — The  words  "lessee 
or"  will  be  disregarded  as  surplusage 
where  the  petitioner  describes  himself 
as  lessee  or  landlord.  Fox  v.  Held,  24 
Misc.   184,   52   N.   Y.   Supp.  724. 

[g]  A  purchaser  must  show  how  he 
claims  title.  Duke  v.  Compton,  49  Mo. 
App.   304. 

[h]  An  abstract  of  title  must  be 
filed  by  plaintiff  proceeding  in  common 
pleas.  Smith  v.  Smith,  23  Pa.  Dist. 
572. 

90.  Ga.— Williams  v.  Gillv,  133  Ga. 
546,  66  S.  E.  263.  Mich.— Gensler  v. 
Nicholas,  151  Mich.  529,  115  N.  W. 
458;  Clark  v.  Gage,  19  Mich.  507. 
Mo.— Walker  v.  Harper,  33  Mo.  592. 
N.  J.— Story  r.  Walker,  71  N.  J.  L. 
256,  58  Atl.  349.  N.  Y.— Armstrong  v. 
Cummings,  20  Hun  313,  58  How.  Pr. 
331 ;  Campbell  v.  Mallory,  22  How.  Pr. 
183;  Matter  of  Robinson,  1  How.  Pr. 
213;  Warner  v.  Henderson,  15  Week. 
Dig.  146.  Pa.— Givens  v.  Miller,  62 
Pa.  133;  Spotts  v.  Farling,  2  Pears. 
295. 

[a]  Want  of  sufficient  description 
of  the  premises  deprives  court  of  jur- 
isdiction. Wands  v.  Robarge,  24  Misc. 
273,  53  N.  Y.  Supp.  700. 

91.  G».— Williams  v.  Gilly,  133  Ga. 
546,  66  S.  E.  263;  Vaughan  v.  Vaughan, 
111  Ga.  807,  35  S.  E.  650;  Orme  f. 
King,  60  Ga.  523;  Thompson  v.  Chap- 
man, 57  Ga.  16.  Mich. — Clark  v.  Gage, 
19  Mich.  507.  N.  J.— Storv  r.  Walker, 
71  N.  J.  L.  256,  58  Atl.  349;  Newing 
i:.  Stilwell,  67  N.  J.  L.  96,  50  Atl. 
493.  Pa.— Givens  v.  Miller,  62  Pa. 
133. 

[a]  Sufficient  To  Guide  the  Sheriff. 
It  is  not  necessary  that  the  identifica- 
tion be  practicable  from  merely  read- 
ing the  papers  and  looking  at  the  prem- 
ises, if  such  descriptive  facts  be  spec- 
ified as  will  guide  the  offi.cer  in  mak- 
ing inquiry  and  serve  as  a  mark  of 
connection  between  the  papers  and  the 
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a  known  name,'^  or  by  an  allepfation  that  they  are  in  the  possession 
of  a  certain  occupant,®^  or  by  reference  to  a  deed.®* 

(E.)  Termination  of  the  Tenancy. —  (1.)  In  General. —  It  is  necessary 
to  aver  facts  showing  that  the  term  has  expired  by  virtue  of  limita- 
tions contained  in  the  lease  or  through  forfeiture,®®  and  the  particular 
ground  for  which  removal  is  sought  should  be  stated.®^ 

(2.)  Grounds  of  Forfeiture. — Where  default  in  rent  is  relied  upon  as 
a  ground  for  dispossessing  the  tenant,  the  amount  of  rent  unpaid 
should  be  stated,®^  the  time  when  the  same  falls  due,®^  the  fact  that 
payment  has  n®t  been  made,®®  and  in  some  states  the  want  of  a  suffi- 
cient distress.^ 

If  holding  over  after  the  expiration  of  the  term  is  the  basis  of  the 
proceeding  the  fact  of  such  holding  over  should  be  stated,^  and  that 


property.  Williams  v.  Gilly,  133  Ga. 
546,  66  S.  E.  263;  Orme  v.  King,  60  Ga. 
523. 

[b]  Sufficient  certainty  is  required 
to  advise  the  tenant  what  premises  it 
is  which  are  claimed,  and  the  officer 
the  premises  from  which  the  tenant  is 
to  be  dispossessed  in  case  a  writ  issues 
for  that  purpose.  Newing  v.  Stilwell, 
67  N.  J.  L.  96,  50  All.  493. 

[c]  The  acreage  should  be  stated. 
Givens  v.  Miller,  62  Pa.  133. 

[d]  Its  location  in  the  ward  in 
which  the  suit  is  brought  need  not 
be  alleged.  Walker  v.  Harper,  33  Mo. 
592. 

[e]  Description  good  in  ejectment 
at  common  law  is  good  in  summary 
proceedings.  Newing  v.  Stilwell,  67 
N.  J.  L.  96,  50  Atl.  493. 

92.  See  Williams  v.  Gilly,  133  Ga. 
546,  66  S.  E.  263. 

[a]  The  reputed  name  of  the  prem- 
ises is  sufficient  for  purposes  of  identi- 
fication especially  where  such  name 
seems  to  identify  its  location  and  there 
is  the  added  statement  that  it  is  the 
place  of  which  the  defendant  is  at 
present  in  possession.  Story  v.  Walk- 
er, 71  N.  J.  L.  256,  58  Atl.  349.  And 
see  Newing  V.  Stilwell,  67  N.  J.  L.  96, 
50  Atl.  493. 

93.  Thompson  v.  Chapman,  57  Ga. 
16. 

[a]  Sufficient  Descriptions.  —  "A 
house  and  lot  at  X,  in  said  county  and 
state,  it  being  the  place  where  J.  T. 
now  resides."  Thompson  v.  Chapman, 
57  Ga.  16. 

94.  Williams  v.  Gilly,  133  Ga.  546, 
66  S.  E.  263. 

[a]  Reference  to  an  unrecorded  deed 
considered  sufficient  description  in  con- 
nection  with  all  the  other  descriptive 
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facts.     Williams  v.  Gilly,  133  Ga.  546, 
66  S.  E.  2C3. 

95.  Pettis  V.  Brewster,  94  Ga.  527, 
19  S.  E.  755;  Bowles  v.  Dean,  84  Miss. 
376,  36   So.  391. 

Necessity  for  termination  of  lease, 
see  supra,  VI,  B,  3,  b. 

96.  See  the  notes  immediately  fol- 
lowing. 

97.  Miss.— Wilson  v.  Wood,  84  Miss. 
728,  36  So.  609.  Mo.— Mooers  v.  Mar- 
tin, 99  Mo.  94,  12  S.  W.  522;  Cook  v. 
Decker,  63  Mo.  328;  Vaughn  v.  Locke, 
27  Mo.  290;  Welch  v.  Ashby,  88  Mo. 
App.  400;  Berner  v.  Gebhardt,  87  Mo. 
App.  409;  Wade  v.  McCormaek,  68  Mo. 
App.  12.  N.  J. — Layton  v.  Dennis,  43 
N.  J.  L.  380. 

[a]  Though  a  less  amount  than  is 
due  is  stated,  recovery  may  be  had. 
Mooers  v.  Martin,  99  Mo.  94,  12  S.  W. 
522. 

[b]  Person  to  whom  rent  due  need 
not  be  stated.  Sweeney  v.  Mines,  31 
Mo.  240. 

[c]  Double  rent  need  not  be 
claimed.  Pettis  v.  Brewster,  94  Ga. 
527,  19  S.  E.  755. 

[d]  In  Georgia  the  amount  of  rent 
need  not  be  specified.  Lamar  v.  Shep- 
pard,  84  Ga.  561,  10  S.  E.  1084. 

98.  Layton  v.  Dennis,  43  N.  J.  L. 
380;  Durant  L.  Imp.  Co.  v.  East  Eiver 
El.  Co.,  17  Civ.  Proc.  224,  15  Daly 
337,  6  N.  Y.  Supp.  659,  25  N.  Y.  St. 
928. 

99.  Ga.— Hicks  v.  Beaeham,  131  Ga. 
89,  62  S.  E.  45.  Miss.— Wilson  v.  Wood, 
84  Miss.  728,  36  So.  609.  Mo.— Winkel- 
nieier  v.  Katzelburger,  77  Mo.  App. 
117. 

1.  Wilson  V.  Wood,  84  Miss.  728,  36 
So.  609. 

2.  White  V.  Lawrence,  133  Ga,  528, 
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the  same  was  without  the  landlord's  permission^  and  is  unlawful.* 
But  it  need  not  be  alleged  that  such  holding  over  is  by  force.^ 

(3.)  Manner  of  Forfeiture.  —Demand  for  Rent.  — Where  a  demand 
for  rent  is  a  necessary  condition  of  forfeiture  it  is  necessary  to  allege 
that  such  dem.and  was  made  upon  the  lessee^  or  occupying  tenant.'' 

Notice  To  Quit  and  Demand  of  Possession.  —  Where  they  are  neces- 
sary to  terminate  the  lease  and  entitle  complainant  to  possession  of 
the  premises,  notice  to  quit  and  demand  of  possession  must  be 
averred,®  as  well  as  the  fact  that  service  of  such  notice  and  demand 
was  made  in  the  statutory  manner,^  together  with  the  facts  neces- 


66  S.  E.  171;  Brahn  v.  Jersey  City 
Forge  Co.,  38  N.  J.  L.  74;  Shepherd 
V.  Sliker,  31  N.  J.  L.  432. 

[a]  Conclusion  of  Law. — An  aver- 
ment that  the  term  of  the  tenancy  ex- 
pired on  a  certain  day  past,  and  that 
the  tenant  held  over  although  notice 
to  quit  had  been  given  him,  is  a  con- 
clusion of  law  and  insuflBeient.  Shep- 
herd V.  Sliker,  31  N.  J.  L.  432.  See 
also  Fowler  v.  Roe,  25  N.  J.  L.  549. 

3.  People  ex  rel.  Hughes  v.  Lamb,  10 
Hun  (N.  Y.)  348;  Prouty  v.  Prouty,  5 
How.  Pr.  (N.  Y.)  81;  Campbell  v.  Mai- 
lory,  22  How.  Pr.  (N.  Y.)  183;  Chre- 
tien V.  Doney,  1  N.  Y.  419,  5  How. 
Pr.  77.  Compare  Moore  v.  Smith,  56 
N.  J.  L.  446,  29  Atl.  159. 

[a]  That  the  undertenant  held  over 
without  the  landlord's  permission  need 
not  be  stated.  Mando  v.  Kitchell,  132 
App.  Div.  390,  116  N.  Y.  Supp.  691. 

4.  Gensler  v.  Nicholas,  151  Mich. 
529,  115  N.  W.  458. 

5.  Wheeler  v.  Reitz,  92  Ind.  379. 

6.  Ga. — Hicks  V.  Beacham,  131  Ga. 
89,  62  S.  E.  45.  Miss.— Wilson  v.  Wood, 
84  Miss.  728,  36  So.  609.  Mo.— Brad- 
ley V.  Campbell,  131  Mo.  App.  721,  111 
S.  W.  597;  Duke  v.  Compton,  49  Mo. 
App.  304.  N.  J.— Miles  v.  Orr  (N.  J. 
L.),  25  A.tl.  268.  N.  Y.— People  fx  rel. 
Simon  v.  Gross,  50  Barb.  231;  Wolcott 
V.  Sehenk,  16  How.  Pr.  449;  Beach 
V.  McGovern,  41  App.  Div.  381,  58 
N.  Y.  Supp.  493;  Engel-Heller  Co.  v. 
Henry  Elias  Brewing  Co.,  37  Misc.  480, 
75   N.  Y.   Supp.   1080. 

See  supra,  VI,  B,  4,  a,  as  to  necessity 
of  demand. 

[a]  Demand  of  rent  and  interest 
sufficient.  People  ex  rel.  Grissler  v. 
Dudley,  58  N.  Y.  323. 

[b]  A  personal  demand  made  on 
the  demised  premises  must  be  alleged. 
Wolcott  V.  Sehenk,  16  How.  Pr.  (N.  Y.) 
449:  Boyd  v.  Milone,  24  Miac.  734,  53 
N.  Y.  Supp.  785. 


[c]  Aji  averment  that  a  demand 
was  made  for  the  rent  will  admit  proof 
of  a  personal  demand.  Engel-Heller 
Co.  V.  Henry  Elias  Brewing  Co.,  37 
Misc.  480,  75  N.  Y.  Supp.  1080. 

7.  Ahulii  V.  Yip  Lan,  22  Haw.  739; 
Hawaii  Land  Co.  v.  Scott,  13  Haw. 
385;  Coney  v.  Manele,  4  Haw.  154; 
Willi  V.  Peters,  11  Mo.  395. 

But  see  People  ex  rel.  Simpson  v. 
Piatt,  43  Barb.  (N.  Y.)  116,  demand 
made  of  undertenant  not  sufficient. 

8.  People  ex  rel.  Simon  v.  Gross,  50 
Barb.  (N.  Y.)  231;  Witherbee,  Sher- 
man &  Co.  V.  Wykes,  159  App.  Div. 
24,  143  N.  Y.  Supp.  1067;  Peabody  v. 
Long  Acre  Square  Bldg.  Co.,  47  Misc. 
629,  94  N.  Y.  Supp.  507;  Bristed  v. 
Harrell,  20  Misc.  348,  45  N.  Y.  Supp, 
918;  Altschuler  v.  Lipschitz,  113  N.  Y. 
Supp.  1058;  Quinn  v.  McCarty,  81  Pa. 
475;  Speigle  v.  McFarland,  25  Leg.  Int. 
(Pa.)  165;  Chambers  v.  Shivery,  6  Pa. 
Dist.  101;  Hickey  v.  Conley,  24  Pa. 
Super.  388.  See  supra,  VI,  B,  4,  b, 
as  to  necessity  of  notice. 

[a]  Allegation  of  a  refusal  to  de- 
liver possession  is  sufficient  though  no 
demand  averred.  Werner  v.  Footman, 
54  Ga.  128. 

9.  State  V.  Irving,  53  N.  J.  L.  180, 
20  Atl.  1075;  Witherbee,  Sherman  & 
Co.  V.  Wykes,  159  App.  Div.  24,  143  N. 
Y.  Supp.  1067;  Passon  v.  Dean,  8  Civ. 
Proc.  (N.  Y.)  177;  People  ex  rel.  Mor- 
gan V.  Keteltas,  12  Hun   (N.  Y.)   67. 

[a]  By  whom  notice  served  need  not 
be  averred.  Morris  Canal  &  Banking 
Co.  V.  Mitchell,  31  N.  J.  L.  99. 

fb]  The  particular  method  of  serv- 
ice of  notice  (1)  must  be  specified. 
Stuyvesant  Real  Estate  Co.  v.  Sher- 
man, 40  Misc.  205,  81  N.  Y.  Supp.  642. 
(2)  A  mere  allegation  of  service  of 
notice  without  alleging  the  manner  of 
service  or  alleging  that  the  same  was 
duly  made,  is  insufficient  to  give  .iuris- 
diction.     Witherbee,  Sherman  &  Co.  t?. 
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sary    to     justify     the     particular     manner    of    service     employed.^" 
(F.)    Prayer.  — The  statute  may,^^  or  may  not,^^  require  a  particular 
prayer. 

b.  Plea,  Answer,  or  Connter-Ajjidavit.  (I.)  In  General.  — One  who 
is  entitled  to  contest  the  complainant's  right  to  be  put  in  possession 
of  the  premises,  may  at  the  time  the  precept  is  returnable/'  or  within 
a  specified  time  after  citation,^*  file  his  plea  or  answer,^"*  or  counter- 
afB.davit^^  in  writing.^^ 

(II.)  Persons  Entitled  To  File.  —  The  answer  or  other  defensive 
pleading  may  be  interposed  by  the  person  to  whom,  the  precept  or 
citation  is  directed/*  or  his  landlord/''  or  by  any  person  in  possession 
or  claiming  possession  of  the  premises,^" 


Wykes,    159    App.   Div.   24,   143  N.   Y. 
Supp.   1067. 

10.  State  V.  Irving,  53  N.  J.  L.  180, 
20  Atl.  1075;  Brahn  v.  Jersey  City 
Forge  Co.,  38  N.  J.  L.  74. 

[a]  Posting  Notice. — The  affidavit 
must  state  facts  showing  that  the  plain- 
tiff was  justified  in  departing  from  the 
ordinary  method  of  service,  where 
service  by  posting  the  notice  on  a 
dwelling  on  the  premises  is  relied  on. 
State  V.  Irving,  53  N.  J.  L.  180,  20 
Atl.  1075. 

11.  See  N.  C.  Code,  §2002. 

12.  Shields  r.  Stillman,  48  Mo.  82. 

[a]  In  Missouri  "the  stat-ute  defi- 
nitely prescribes  what  the  complaint 
shall  contain  and  dispenses  with  any 
form  of  prayer."  Judgment  for  rent 
need  not  be  prayed  for  in  order  to  re- 
cover it.  Shields  v.  Stillman,  48  Mo. 
82. 

13.  Deutermann  v.  "Wilson,  15  Civ. 
Proc.  411,  14  Daly  563,  3  N.  Y.  Supp. 
113,  20  N.  Y.  St.  101. 

[a]  "This  provision  Is  permlssiye 
only,  and  not  mandatory.  The  tenant 
is  not  bound  by  it  to  so  file  his  an- 
swer, and  in  many  cases  he  would  de- 
prive himself  of  valuable  rights  by  so 
doing,"  etc.  Deutermann  v.  Wilson,  15 
Civ.  Proc.   (N.  Y.)   411. 

14.  Godchaux  r.  Bauman,  44  La. 
Ann.   253,   10   So.   674. 

15.  Territorv  v.  Kapiolani  Estate,  18 
Haw.  640;  Smith  v.  Smith,  23  Pa.  Dist. 
572. 

[a]  Filing  of  aU  his  pleas  with  his 
answer  may  be  required  of  defendant 
in  compliance  with  the  rule  relating 
to  the  trial  of  summary  cases.  God- 
chaux V.  Bauman,  44  La.  Ann.  253,  10 
So.  674. 

[b]  A  plea  to  the  jurisdiction  of  the 
district  court  on  the  ground  that  title 
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is  in  issue  must  be  accompanied  by 
affidavit  of  defendant  setting  forth  the 
source,  nature  and  extent  of  the  title 
claimed  by  the  defendant.  Territory 
V.  Kapiolani  Estate,  18  Haw.  640. 

16.  Jones  r.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122;  Tidwell  v.  Dunbar, 
136  Ga.  447,  71  S.  E.  872;  Weaver  v. 
Roberson,  134  Ga.  149,  67  S.  E.  662; 
Johnson  v.  Thrower,  117  Ga.  1007,  44 
S.   E.   846. 

[a]  Arresting  Proceedings. — In  Geor- 
gia the  tenant  may  arrest  the  proceed- 
ings and  prevent  the  removal  of  him- 
self and  goods  from  the  land  by  mak- 
ing a  counter-affidavit  setting  up  his 
defenses.  Jones  v.  Blackwelder,  143 
Ga.  402,  85  S.  E.  122;  Green  v.  White 
Oak  Club,  141  Ga.  646,  81  S.  E.  867; 
Crawford  v.  Crawford,  139  Ga.  394,  77 
S.  E.  557;  Werner  v.  Footman,  54  Ga. 
128. 

[b]  A  second  counter-affidavit  is  not 
permitted.  Green  v.  White  Oak  Club, 
141   Ga.  646,  81  S.  E.  867. 

[c]  Effect  of  Filing  Counter-Affi- 
davit.— The  affidavit  and  warrant,  after 
the  filing  of  a  counter-affidavit,  become 
mesne  process.  Crawford  v.  Crawford, 
139  Ga.  394,  77  S.  E.  557;  Mitchell  v. 
Masury,  132  Ga.  360,  64  S.  E.  275. 

17.  Yuelin  v.  Meade,  1  Civ.  Proc. 
(N.   Y.)    446. 

18.  See  Kieman  v.  Cashin,  92  N.  Y. 
Supp.   255. 

19.  See  Kiernan  i;.  Cashin,  92  N,  Y. 
Supp.  255. 

20.  Cohen  v.  Carpenter,  128  App. 
Div.  862,  113  N.  Y.  Supp.  168;  Kier- 
nan r.  Cashin,  92  N.  Y.  Supp.  255. 

[a]  A  landlord  in  possession  may 
answer  in  proceedings  by  tenant  against 
subtenant.  Cohen  r.  Carpenter,  128 
App.  Div.  862,  113  N.  Y.  Supp.  168. 

[b]  The  tenant's  wife  in  possession 
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(HI.)  Contents  and  Sufficiency.  — The  defendant's  pleading  should 
generally  or  specifically  deny  all  material  allegations  of  the  com- 
plaint or  affidavit  sought  to  be  put  in  issiie,^^  as  for  example  allegations 
as  to  the  existence  of  the  tenancy,^^  qj.  ^\^q  expiration  of  the  lease,^' 
or  the  unwarranted  holding  over,^*  or  the  owing  of  rent,-^  or  the  de- 
mand for  possession.-^^ 

Any  new  matter  is  available  which  could  be  set  up  in  an  ejectment 
suit  by  the  lessor,^^  or  which  would  constitute  a  legal  or  equitable 
defense.^^ 


Hiay  answer,  where  her  husband  is  ab- 
sent. :Nratter  of  Wright,  16  N.  Y.  Supp. 
808,  42  N.  Y.  St.  4-55. 

[c]  Describing  himself  as  under- 
tenant where  he  is  in  possession  under 
a  new  lease,  will  not  defeat  the  party's 
right  to  file  an  answer.  Kiernan  v. 
Cashin,  92  N.  Y.  Supp.  255. 

[d]  The  right  to  answer  is  confined 
to  such  persons  in  possession  as  against 
whom  the  action  might  be  maintained. 
Heuser  v.  Antonius,  84  N.  Y.  Supp. 
580. 

21.  Qa. — Moodv  f.  Ronaldson,  38 
Ga.  652.  La.— State  r.  Eightor,  37  La. 
Ann.  843.  N,  Y. — Flegenheimer  v.  Drey- 
er,  72  App.  Div.  589,  76  N.  Y.  Supp. 
573;  Browning  v.  Moses,  60  Misc.  Ill, 
111  N.  Y.  Supp.  651.  N.  C— Heyer  v. 
Beatty,  76  N.  C.  28. 

[a]  The  language  of  the  statute  may 
be  followed.  Moody  r.  Eonaldson,  38 
Ga.  652. 

[b]  All  defenses  must  be  made  at 
ODpe  in  a  summary  proceeding.  State 
v.  Eightor,  37  La/Ann.  843. 

[r]  An  answer  is  insufficient  which 
sets  out  "that  no  allegation  of  the 
complaint  is  true."  Heyer  v.  Beatty, 
76  N.  C.  28. 

22.  Mothershead  r.  De  Give,  82  Ga. 
193,  8  S.  E.  62;  Mitchell  r.  White,  74 
Ga.  327;  Story  r.  Flournov,  55  Ga.  56; 
Lockctt    V.   Usry,   28    Ga.  "345. 

[a]  Treating  Administrator  as  Own- 
er.— The  defendant  in  his  counter- 
affidavit  may  treat  the  administrator 
who  made  the  affidavit  to  obtain  the 
warrant,  as  owner.  Moodv  v.  Eonald- 
son. 38  Ga.  652. 

23.  Jones  v.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122. 

24.  Jones  r.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122;  Mothershead  v.  De 
Give,  82  Ga.  193,  8  S.  E.  62. 

fa]  A  denial  that  rent  is  due  as 
claimed  will  not  suffice  where  the  pro- 
ceedings are  based  upon  the  retention 
of  the  premises  by  a  tenant  at  suffer- 


ance after  demand.    Mothershead  v.  De 

Give,  82  Ga.   193,  8  S.  E.  62. 

25.  Collender  v.  Smith,  20  Misc.  612, 
26  Civ.  Proc.  318,  45  N.  Y.  Supp. 
1130. 

[a]  A  tenant's  denial  that  he  failed 
to  pay  "all  the  rents  becoming  due 
from  him  to  the  petitioner,''  is  not 
sufficient  where  part  of  the  rent  ac- 
crued prior  to  tenant's  occupancy  but 
under  the  same  lease.  Collender  v. 
Smith,  20  Misc.  612,  45  N.  Y.  Supp. 
1130,    26    Civ.    Proc.    318. 

26.  Hindman  v.  Eaper,  143  Ga.  643, 
85  S.  E.  843;  Jennings  f.  McCarthy, 
16   N.  Y.  Supp.   161,  40  N.  Y.  St.  678. 

27.  Koontz  v.  Hammond,  62  Pa.  177; 
Livingood  r.  Moyer,  2  Woodw.  Dec. 
(Pa.)  65;  Fisher's  Exrs.  v.  McCauley, 
2  Dauphin  (Pa.)  180.  See  Becker  v. 
Church,  42  Hun  (N.  Y.)  258,  5  N.  Y. 
St.  97. 

[a]  That  Landlord's  Title  Expired. 
Heritage  r.  Wilfong,  58  Pa.  137. 

[b]  Waiver  of  Notice  To  Quit. 
Fitzpatrick  v.  Childs,  2  Brewst.  (Pa.) 
36.5,   6   Phila.   35. 

[c]  Title  in  himself  or  another  in 
order  to  defeat  claim  of  tenancy.  Die- 
fenderfer  r.  Caffrey,  10  Sad.  618,  14 
Atl.  930;  Fisher's  Exrs.  v.  McCauley,  2 
Dauphin    (Pa.)    180. 

28.  Franklin  Bldg.  Co.  v.  Finn,  165 
App.  Div.  469,  1.50  N.  Y.  Supp.  995; 
Sixth  Ave.  Twentv-Third  St.  Corp.  v. 
Dane,  92  Misc.  398,  156  N.  Y.  Supp. 
89;  Hall  f.  Irvin,  38  Misc.  123,  77  N. 
Y.  Supp.  91,  11  N.  Y.  Ann.  Cas.  143; 
Garrie  r.  Schmidt,  25  Misc.  753,  55  N. 
Y.  Supp.  703;  Hamilton  v.  Gravbill,  19 
Misc.  521,  43  N.  Y.  Supp.  1079,  26 
Civ.  Proc.  184;  Costello  v.  Seidenberg, 
no  N.  Y.  Supp.  924;  McAdoo  r.  Galium 
Bros.  &  Co.,  86  N.  C.  419;  Forsyth  v. 
Bullock,   74   N.   C.   135. 

fa]  Even  in  a  municipal  court  (1) 
an  equitable  defense  may  be  interposed 
(Simon  r.  Schmitt,  137  App.  Div.  625, 
122  N.  Y.  Supp.  421;  Schlaich  r.  Blum, 
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(IV.)  Set-OflF  and  "Counterclaim.  —  In  some  jurisdictions  the  defend- 
ant cannot  avail  himself  of  a  set-off  or  recoupment  in  these  summary 
proceedings.^^  The  statutes,  however,  may  permit,^"  but  do  not  com- 
peP^  defendant  to  set  forth  any  new  matter  constituting  a  counter- 
claim. The  counterclaim  may  be  based  on  a  breach  of  contract^^  or 
on  a  tort^^  provided  such  latter  claim  arises  out  of  the  same  trans- 
action  or   a   transaction   connected   with   the   same   subject-matter.^* 

c.  Amendment  of  Pleadings.  —  The  general  principles  governing 
amendments  to  pleadings  are  applicable."^     Either  plaintifl:'"^  or  de- 


42  Misc.  225,  85  N.  Y.  Supp.  335),  (2) 
but  a  claim  for  affirmative  equitable 
relief,  as  for  specific  performance,  can- 
not be  entertained  in  that  court.  Simon 
v.  Schniitt,  137  App.  Div.  625,  122  N. 
y.  Supp.  421. 

[b]  Res  adjudicata  as  a  defense 
must  be  set  up  in  the  answer  and  can- 
not be  raised  by  motion.  Fritztuskie 
V.  Wauroski,  83  App.  Div.  150,  82  N. 
Y.  Supp.  543.  But  see  15  Standard 
Proc.  614,  et  seq. 

[c]  An  agreement  for  a  new  lease 
is  no  defense  in  a  proceeding  for  hold- 
ing over.  Salomon  ;;.  Weisberg,  29 
Misc.  650,  61  N.  Y.  Supp.  60. 

[d]  In  Connecticut  equitable  de- 
fenses are  not  available.  Giering  v. 
Hartford  Theological  Seminary,  86 
Conn.  208,  84  Atl.  930. 

29.  McSloy  v.  Eyan,  27  Mich.  110. 
[a]   Breach  of  covenants  to  repair  on 

the  part  of  the  landlord  cannot  be 
set  off.     McSloy  v.  Eyan,  27  Mich.  110. 

30.  Hett  V.  Lange,  139  App.  Div. 
743,  124  N.  Y.  Supp.  573;  Woods  v. 
Garcewich,  67  App.  Div.  53,  73  N.  Y. 
Supp.  472;  American  Exch.  Nat.  Bank 
V.  Smith,  61  Misc.  49,  113  N.  Y.  Supp. 
236;  Houston  Mere.  Co.  v.  Powell,  72 
Misc.  358,  130  N.  Y.  Supp.  274;  Amer- 
ican Exchange  Nat.  Bank  v.  Smith,  61 
Misc.  49,   113  N.  Y.  Supp.  236. 

[a]  In  municipal  court  a  counter- 
claim may  be  interposed.  Hett  v. 
Lange,  139  App.  Div.  743,  124  N.  Y. 
Supp.  573. 

[b]  Damages  less  than  the  rent  may 
not  be  set  up  by  tenant  in  Connecticut. 

r  But  it  is  permissible  to  claim  damages 
equal  to  or  greater  than  the  rent. 
Barnum  v.  Keeler,  33  Conn.  209. 

31.  Meyerhoffer  v.  Baker,  121  App. 
Div.   797,   106   N.   Y.   Supp.   718. 

Hence  an  estoppel  is  not  worked  by 
failure  to  set  up  an  available  counter- 
claim, see  infra,  VI,  22. 

32.  Franklin  Bldg.  Co.  v.  Finn,  165 
App.    Div.   469,   150   N.   Y.   Supp.   995; 
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Alexander  v.  Rapkin,  148  N.  Y.  Supp. 
117. 

[a]  A  sum  due  from  the  landlord 

can  be  set  up  by  way  of  counterclaim 
to  the  extent  of  the  landlord's  claim. 
Hett  V.  Lange,  139  App.  Div.  743,  124 
N.  Y.  Supp.  573;  American  Exch.  Nat. 
Bank  v.  Smith,  61  Misc.  49,  113  N.  Y. 
Supp.  236;  Jefferson  Eeal  Estate  Co. 
V.  Hiller  &  Sons,  39  Misc.  784,  81  N.  Y. 
Supp.  374. 

[b]  Breach  of  covenants  (1)  by  the 
landlord  (Shetland  r.  Mulligan,  60 
Misc.  58,  111  N.  Y.  Supp.  642;  Jeffer- 
son Eeal  Estate  Co.  r.  Hiller  &  Sons, 
39  Misc.  784,  81  N.  Y.  Supp.  374); 
(2)  covenant  to  furnish  water  to  the 
premises.  Hett  v.  Lange,  139  App. 
Div.  743,  124  N.  Y.  Supp.  573. 

[e]  Eviction,  partial  or  total,  may 
constitute  the  basis  of  a  counterclaim. 
Franklin  Bldg.  Co.  v.  Finn,  165  App. 
Div.  469,   150  N.  Y.   Supp.  995. 

[d]  Services  as  janitor,  counter- 
claim for.  Alexander  v.  Eapkin,  148 
N.  Y.   Supp.   117. 

33.  Sixth  Ave.  Twenty-Third  St. 
Corp.  V.  Dane,  92  Misc.  398,  156  N.  Y. 
Supp.  89. 

[a]  Fraud  in  inducing  tenant  to 
enter  into  the  lease.  Sixth  Ave.  Twen- 
ty-Third St.  Corporation  r.  Dane,  92 
Misc.  398,  156  N.  Y.  Supp.  89;  Hous- 
ton Mercantile  Co.  v.  Powell  &  King, 
72  Misc.  358,  130  N.  Y.  Supp.  274; 
Koontz  V.  Hammond,  62  Pa.  177. 

34.  Franklin  Bldg.  Co.  v.  Finn,  165 
App.    Div.    469,    150    N.    Y.    Supp.   995.    , 
See  generally  the  title  "Set-Off,  Coun- 
terclaim and  Recoupment." 

[a]     The  negligence  of  the  landlord 
is  not  available  as  a  basis  for  a  coun- 
terclaim.    Franklin   Bldg.   Co.  v.  Finn, 
165    App.    Div.    469,    150    N.   Y.    Supp., 
995. 

35.  See  the  titles  "Amendments  and 
Jeofails;"  "New  Cause  of  Action  or 
Defense. ' ' 

36.  Gensler   v.    Nicholas,    151    Mich. 
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fendant"  has  the  right  to  amend  providing  the  amendment  is  germane 
to  the  issue.^^ 

d.  Waiver  of  Defects.  —  Defects  in  the  pleading,  not  jurisdictional, 
are  waived  if  not  duly  and  properly  objected  to.^* 

e.  Dismissal  and  Withdraival  of  Pleadings.  —  A  pleading  which  is 
fatally  defective  in  that  it  does  not  conform  substantially  with  the 
requirements  of  the  statute  will,  upon  motion  or  petition,*'^  be  dis- 
missed,*^ and  such  order  is  in  effect  a  judgment  of  dismissal  of  the 
case.*^    But  where  the  tenant  withdraws  his  counter-affidavit  the  pro- 


529,  115  N.  W.  458;  Bowles  v.  Dean, 
84  Miss.  376,  36  So.  391. 

[a]  Defective  description  of  prem- 
ises corrected  by  amendment.  Gensler 
V.  Nicholas,  151  Mich.  529,  115  N.  W. 
458. 

[bj  To  set  forth  possession  of  de- 
fendant. Gensler  v.  Nicholas,  151 
Mich.  529,  115  N.  W.  458. 

37.  Ga.— Mitchell  r.  Masury,  132  Ga. 
360,  64  S.  E.  275.  N.  C— Lane  v.  Mor- 
ton, 78  N.  C.  7.  Pa. — Lutz  v.  Wain- 
wright,  193  Pa.  541,  44  Atl.  565. 

[a]  Amendment  on  Appeal  to  Supe- 
rior Court. — Lane  r.  Morton,  78  N.  C. 
7.  As  to  amendments  on  appeal  from 
justice  court,  see  the  title  "Justices  of 
the  Peace." 

[b]  Representative  character  of  the 
landlord  stricken  out  after  the  counter- 
affidavit  was  filed,  and  the  case  allowed 
to  proceed  in  individual  name.  Mitchell 
f.  Masury,  132  Ga.  360,  64  S.  E.  275. 
See  the  title  "New  Cause  of  Action 
or  Defense." 

[c]  Date  supplied  by  amendment. 
Mitchell  V.  Masury,  132  Ga.  360,  64 
S.  E.  275. 

[d]  To  raise  question  of  jurisdiction 
on  claim  of  title.  Lane  v.  Morton,  78 
N.  C.  7. 

[e]  Owner's  name  substituted  for 
that  of  agent.  Lutz  v.  Wainwright,  193 
Pa.  541,  44  Atl.  565. 

[f]  Plaintiff's  name,  where  omitted, 
cannot  be  supplied  by  amendment. 
Lockett  V.  Usry,  28  Ga.  345. 

fg]  A  denial  of  the  tenancy  cannot 
be  added  by  amendment.  Mothershead 
V.  De  Give,'  82  Ga.  193,  8  S.  E.  62. 

38.  Crawford  v.  Crawford,  139  Ga. 
394,  77  S.  E.  557;  Patrick  v.  Cobb,  122 
Ga.  80,  49  S.  E.  806. 

[a]  Fraudulent  Contract. — An  amend- 
ment cannot  be  made  to  allege  a  fraud- 
ulent contract  under  which  plaintiflf  de- 
rived title  from  defendant.  Crawford 
f.  Crawford,  139  Ga.  394,  77  S.  E.  557. 

[b]  Void  Deed. — An  allegation  that 


the  deed  under  which  plaintiff  claims 
is  void,  cannot  be  introduced  by  way 
of  amendment.  Patrick  v.  Cobb,  122 
Ga.  80,  49  S.  E.  806. 

39.  Peabody  v.  Long  Acre  Square 
Bldg.  Co.,  47  Misc.  629,  94  N.  Y.  Supp. 
507. 

[a]  Failure  to  properly  allege  no- 
tice, waived  where  not  objected  to  at 
trial.  Peabody  v.  Long  Acre  Square 
Bldg.  Co.,  47  Misc.  629,  94  N.  Y.  Supp. 
507. 

40.  Green  v.  White  Oak  Club,  141 
Ga.  646,  81  S.  E.  867;  Mothershead  v. 
De  Give,  82  Ga.  193,  8  S.  E.  62. 

41.  Mothershead  v.  De  Give,  82  Ga. 
193,  8  S.  E.  62. 

[a]  Dismissal  after  a  continuance  of 
the  case  for  the  term  has  been  made. 
Mothershead  f.  De  Give,  82  Ga.  193, 
8  S.  E.  62. 

[b]  Dismissal  of  Affidavit. — Hicks 
f.  Beachani,  131  Ga.  89,  62  S.  E.  45. 

[c]  Counter-affidavit  dismissed, 
Green  v.  White  Oak  Club,  141  Ga.  646, 

81  S.  E.  867;   Mothershead  v.  De  Give, 

82  Ga.   193,   8  S.   E.  62. 

[d]  Demand  for  rent  and  refusal  to 
pay,  not  alleged.  Hicks  v.  Beacham, 
131    Ga.  89,  62   S.   E.  45. 

42.  Jones  v.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122;  Mothershead  v.  De 
Give,  82  Ga.  19.3,  8  S.  E.  62;  Clark 
V.  Lee,  80  Ga.  617,  6  S.  E.  170;  Lockett 
t\   Usry,  28   Ga.   345. 

[a]  A  motion  to  dismiss  the  warrant 
may  not  be  heard  by  the  court  after 
dismissal  of  the  counter-affidavit.  Clark 
r.  Lee,  80  Ga.  617,  6  S.  E.  170. 

[b]  No  further  jurisdiction  over 
the  matter  rests  in  the  court  after  the 
counter-affidavit  has  been  dismissed. 
The  case  is  withdrawn  and  the  warrant 
by  operation  of  law  is  returned  into 
the  hands  of  the  officer  to  whom  it 
is  directed.  Clark  v.  Lee,  80  Ga.  617, 
6  S.  E.  710. 

[c]  A  verdict  cannot    be    rendered 
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ceedings  are  not  thereby  dismissed.*^ 

9.  Process.  —  a.  Issuance.  —  Upon  the  filing  of  a  proper  petition," 
complaint  or  affidavit  there  issues  a  precept,"  summons,*^  summary 
notice  to  show  cause,"**  or  warrant.*^ 

h.  Form  and  Sufficiency.  —  The  precept  or  citation  is  directed  to 
the  persons  mentioned  in  the  petition  as  being  in  possession  of  the 
premises,*^  and  the  warrant  of  seizure  to  the  sheriff  or  his  deputy  or 
any  lawful  constable  of  the  county  where  the  land  lies.** 

A  formal  defect  in  the  process  will  not  vitiate  it.^" 

The  process  should  show  the  grounds  for  its  issuance,'^  should  name 
or  otherwise  properly  describe  the  persons  against  whom  the  proceed- 
ings are  instituted,^-  and  show  that  the  tenant  is  in  possession.^-  The 
process  must  also  describe  the  premises,^*  together  with  plaintiff's  right 
therein,^^  and  require  defendant  to  move  therefrom  or  show  cause  why 
such  premises  should  not  be  delivered  to  petitioner.*^® 


after  such  dismissal.     Lockett  v.  Usry, 
28  Ga.  345, 

43.  Jones   v.  Blackwelder,    143     Ga 
402,  85  S.  E.  122. 

44.  People  ex  rel.  Cavanagh  v.  Me 
Adams,   28    Hun    (N.   Y.)    284;    Powers 
V.   Be   O,   64   App.   Div.   373,   72    N.   Y. 
Supp.  103;  Case  v.  Porterfield,  54  App. 
Div.  109,  66  N.  Y.  Supp.  337. 

45.  Crozier  v.  Allen,  117  Mich.  171, 
75   N.   W.   300. 

46.  Mayes  v.  Evans,  80  S.  C.  362,  61 
S.  E.  216,  657;  Kellar  v.  Pagan,  54 
S.  C.  255,  32  S.  E.  353;  Carlisle  v.  Prior, 
48  S.  C.  183,  26  S.  E.  244. 

[a]  Where  such  notice  is  not  given, 
personal  jurisdiction  of  defendant  is 
not  acquired  unless  the  defendant  ap- 
pears and  answers.  Mayes  v.  Evans, 
80  S.  C.  362,  61  S.  E.  216,  657. 

47.  Griswold  v.  Eutherford,  109  Ga. 
398,  34  S.  E.  602;  Lamar  v.  Sheppard, 
84  Ga.  561,  10  S.  E.  1084. 

[a]  By  Whom  Issued. — The  warrant 
in  Georgia  must  be  issued  by  the  offi- 
cer who  has  administered  the  oath. 
Griswold  v.  Eutherford,  109  Ga.  398, 
34  S.  E.  602. 

48.  Hill  r.  Stocking,  6  Hill  (N.  Y.) 
314;  Deuel  v.  Eust,  24  Barb.  (N.  Y.) 
438;  Sims  V.  Humphrey,  4  Denio  (N. 
Y.)  185;  Case  f.  Porterfield,  54  App. 
Div.  109,  66  N.  Y.  Supp.  337. 

49.  Crawford  v.  Crawford,  139  Ga. 
394,  77  S.  E.  557. 

[a]  Directing  it  merely  to  a  con- 
stable is  erroneous.  Crawford  f.  Craw- 
ford, 139  Ga.  394,  77  S.  E.  557. 

50.  Schroeder  v.  Tomlinson,  70  Conn. 
348,  39  Atl.  484. 
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[a]  An  error  in  the  date  of  the  sum- 
mons will  not  abate  the  action.  Schroe- 
der V.  Tomlinson,  70  Conn.  348,  39  AtL 
484. 

51.  McGinnis  V.  Vernon,  67  Pa.  149jl 
Givens  v.  Miller,  62  Pa.  133;  Kaier  v. 
I-eahy,  15  Pa.  Co.  Ct.  243;  Carlisle  v. 
Prior,  48  S.  C.  183,  26  S.  E.  244. 

52.  Hill  V.  Stocking,  6  Hill  (N.  Y. 
314;  Wiggin  v.  Woodruff,  16  Barb.  (] 
Y.)    474. 

[a]  Who  are  principals  and  who  un- 
dertenants should  be  specified.  Wig- 
gins V.  Woodruff,  16  Barb.  (N.  Y.) 
474. 

[b]  D  e  s  c  r  i  b  i  n  g  undertenants  an 

"John  Doe  and  Eichard  Eoe,  under- 
tenants," whose  true  Christian  names 
are  not  known  to  the  landlord,  is  suffi- 
cient. Ash  V.  Purnell,  16  Daly  189,  26 
Abb.  N.  C.  92,  19  Civ.  Proc.  234,  II 
N.  Y.  Supp.  54,  32  N.  Y.  St.  306. 

53.  Wiggins  v.  Woodruff,  16  Barb. 
(;N.  Y.)   474. 

54.  Mass.— Pray  v.  Wasdell,  146 
Mass.  324,  16  N.  E.  266.  N.  J.— Story 
V.  Walker,  71  N.  J.  L.  256,  58  Atl. 
349.  N.  Y.— Deuel  v.  Eust,  24  Barb. 
438. 

[a]  Describing  the  premises  on 
wrong  street  is  not  fatal  where  from 
the  whole  writ  a  sufficient  description 
can  be  had.  Pray  v.  Wasdell,  146  Mass. 
324,  16  N.  E.  266. 

55.  Carlisle  v.  Prior,  48  S.  C.  183,  26 

S.   E.  244. 

56.  Deuel  V.  Kust,  24  Barb.  (N.  Y.) 
438. 
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Process  must  be  made  returnable  at  the  time  and  in  the  manner  pro- 
vided by  statute.'^'' 

c.  Service.  —  By  and  Upon  Whom  Executed.  —  The  statutes  specify 
the  person  who  may  execute  the  process.  It  must  be  served  in  some 
jurisdictions  by  the  person  entitled  to  the  rent,*^^  but,  as  a  rule,  the 
duty  is  imposed  upon  the  officer  to  whom  the  process  is  directed." 
The  service  should  be  made  upon  the  tenant,®"  or  upon  his  agent  in 
possession.®^ 

Time  of  Service,  —  The  summons  must  be  served  within  the  pre- 
scribed time.®^ 

Place  and  Manner  of  Service.  —  The  precept  or  other  process  mtist  be 
served  in  the  manner  prescribed  by  statute.®^  Personal  service  where 
possible  should  be  made,®*  but  substituted  service  may  be  made  where 
provided  for  by  the  statute.®^ 


57.  Gouveia  v.  Nakamura,  13  Haw. 
450. 

[a]  If  returnable  in  less  time  than 
the  statute  requires  no  jurisdiction  is 
conferred.  Gouveia  v.  Nakamura,  13 
Haw.  450. 

[b]  Where  made  returnable  to 
wrong  court  such  error  is  not  fatal  if 
the  officer  returns  the  proceedings  to 
the  proper  court.  Thus,  where  process 
is  made  returnable  to  the  county  court 
and  the  proceedings  are  returned  to  the 
superior  court  in  accordance  with  the 
statute  the  issue  may  be  tried  in  the 
latter  court.  Lamar  v.  Sheppard,  84 
Ga.  561,  10  S.  E.  1084. 

58.  Facts  Publishing  Co.  V.  Felton, 
52  N.  J.  L.  161,  19  Atl.  123. 

[a]  Corporations  as  well  as  natural 
persons  are  included  in  the  statute  pro- 
viding for  service  of  summons  "by 
the  person  entitled  to  such  rent,  upon 
the  person  owing  the  same."  Facts 
Pub.  Co.  V.  Felton,  52  N.  J.  L.  161,  19 
Atl.  123. 

59.  Miller  r.  Lampson,  66  Conn.  432, 
34  Atl.  79;  Crawford  r.  Crawford,  139 
Ga.  394,   77   S.  E.  557. 

[a]  A  deputy  sheriff  has  no  author- 
ity to  execute  process  directed  to  a 
constable  merelv.  Crawford  v.  Craw- 
ford, 139  Ga.  394,  77  S.  E.  557. 

60.  Barrett  v.  Field,  10  Mo.  App. 
590;  Adlcr  v.  Lowenstein,  52  Misc.  556, 
102  N.  Y.  Supp.  492;  Maneely  v.  May- 
ers, 43  Misc.  380,  87  N.  Y.  Supp.  471. 

[a]  Service  upon  one  partner  suffi- 
cient. Maneely  r.  Mavers,  43  Misc.  380, 
87  N.  Y.  Supp.  471. 

61.  Watts  r.  Fox,  64  Pa.  336. 

[a]  One  claiming  to  be  agent  of 
lessee  and  who  is  in  possession  of  the 


leased  premises  may  be  served.    Watts 
V.  Fox,  64  Pa.  336. 

62.  Crozier  v.  Allen,  117  Mich.  171, 
75  N.  W.  300;  Hunt  v.  Cobb,  28  Mo. 
198. 

[a]  Sunday  is  to  be  excluded  from 
the  computation.  Crozier  v.  Allen,  117 
Mich.  171,  75  N.  W.  300. 

63.  Matthews  v.  Carman,  122  App. 
Div.  582,  107  N.  Y.  Supp.  694;  Mc- 
Cotter  V.  Flinn,  30  Misc.  119,  61  N.  Y. 
Supp.  786;  Peck  v.  Reid,  123  N.  Y. 
Supp.  253;  Snyder  v.  Carfrey,  54  Pa. 
90. 

[a]  Service  out  of  the  city  gives 
no  jurisdiction  where  the  proceeding  is 
before  a  justice.  Beach  r.  Bainbridge, 
7  Hun   (N.  Y.)   81. 

64.  N.  Y.— Deuel  v.  Rust,  24  Barb. 
438.  Pa.— Snyder  v.  Carfrey,  54  Pa. 
90;  Berrill  v.  Flynn,  8  Phila.  239.  S.  C. 
Bradley  v.  Bell,  34  S.  C.  107,  12  S.  E. 
1071;    State   v.   Marshall,  24   S.   C.   507. 

[a]  By  leaving  copy  of  original  and 
(1)  making  known  contents  of  (Snyder 
r.  Carfrey,  54  Pa.  90),  or  (2)  showing 
the  original.  Deuel  v.  Rust,  24  Barb. 
438.  (3)  Omission  to  show  original 
makes  the  service  irregular.  Deuel  v. 
Rust,  24  Barb.   (N.  Y.)  438. 

65.  Crozier  v.  Allen,  117  Mich.  171, 
75  N.  W.  300;  Peck  v.  Reid,  123  N.  Y. 
Supp.  253. 

[a]  Leaving  copy  at  abode  (1)  of 
defendant  with  a  responsible  person. 
Crozier  v.  Allen,  117  Mich.  171,  75  N. 
W.  300.  (2)'  If  there  are  two  or  more 
defendants  a  copy  for  each  should  be 
left  with  the  person  in  charge.  People 
ex  rel.  Crawford  t\  De  Camp,  12  Hun 
(N.  Y.)   378. 

[b]  Where  the  tenant's  residence  is 
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d.  Return  and  Proof  of  Service.  —  Return  should  be  made  of  the 
process  within  the  time,«°  and  to  the  tribunal,"  designated  in  the 
statute  and  should  show  a  proper  service.''^  It  is  sometimes  required 
to  name  the  jurors  in  the  the  return,*'^  and  to  state  that  those  sum- 
moned were  twelve  substantial  freeholders.'*' 

Proof  of  Service.  —  At  the  time  the  precept  is  returnable,  the  peti- 
tioner, unless  the  defendant  appears,  must  make  due  proof  of  service," 
showing  the  time,  place  and  manner  thereof.'^  Where  service  is  made 
by  a  sheriff  or  constable  it  may  be  proved  by  his  certificate  stating  the 
facts." 


known  to  the  person  making  the  service, 
substituted  service  at  the  demised 
premises  is  not  authorized.  Eckerson 
V.  Ellis,  30  Misc.  794,  63  N.  Y.  Supp. 
150. 

[c]  Posting  Copy. — (1)  Where  serv- 
ice cannot  be  made  upon  the  defendant 
personally  or  upon  some  responsible 
person  residing  upon  the  premises,  a 
copy  of  the  precept  may  be  posted  in 
a  conspicuous  part  of  the  premises. 
Matthews  v.  Carman,  122  App.  Div.  582. 
107  N.  Y.  Supp.  694;  McCotter  i;. 
Flinn,  30  Misc.  119,  61  N.  Y.  Supp. 
786.  (2)  A  copy  for  each  defendant 
should  be  affixed  to  the  premises. 
Engel-Heller  Co.  v.  Henry  Elias  Brew- 
ing Co.,  36  Misc.  851,  74  N.  Y.  Supp. 
934. 

66.  La.— Mighell  v.  Kelly,  51  La. 
Ann.  281,  25  So.  101.  N.  Y.— Powers 
r.  Be  0,  64  App.  Div.  373,  72  N.  Y. 
Supp.  103.  Pa. — Hower  v.  Krider,  15 
Serg,  &  R.  43;  Horner  v.  Wetherell, 
19  W.  N.  C.  197. 

[a]  In  Ne-w  York  (1)  the  precept 
must  be  returned  not  less  than  three 
nor  more  than  five  days  after  it  is 
issued.  Powers  v.  De  O,  64  App.  Div. 
373,  72  N.  Y.  Supp.  103.  (2)  But  sum- 
mons in  a  proceeding  for  holding  over 
after  expiration  of  the  term  is  return- 
able on  any  day  from  the  first  to  the 
fifth  in  the  court's  discretion.  Russell 
V.  Ostrander,  30  How.  Pr.  (N.  Y.) 
93. 

[b]  In  Georgia  the  officer  returns 
the  proceedings  to  the  next  term  of 
court.  Tidwell  v.  Dunbar,  136  Ga.  447, 
71  S.  E.  872  (may  be  docketed  nunc 
pro  tunc  of  previous  term);  Stephenson 
V.  Warren,  119  Ga.  504,  46  S.  E.  647. 

67.  Ward  v.  Stakelum,  47  La.  Ann. 
1546,  18  So.  508. 

[a]  Returnable  to  the  superior  court 
of  the  countv  where  the  land  lies.    Tid- 


well V.  Dunbar,  136  Ga.  447,  71  S.  E. 
872;  Stephenson  v.  Warren,  119  Ga.  504, 
46  S.  E.  647. 

[b]  Any  court  having  competent 
iurisdietion.  Ward  r.  Stakelum,  47  La. 
Ann.  1546,  18   So.  508. 

68.  Berrill  v.  Flynn,  8  Phila.  (Pa.) 
239;  Shourds  V.  Way,  8  Phila.  (Pa.) 
301.  .7, 

69.  Gavit  v.  Hall,  75  Pa.  363. 

[a]  If  not  so  named  the  presump- 
tion is  that  those  who  signed  the  in- 
quisition were  the  ones  summoned. 
Gavit  V.  Hall,  75  Pa.  363. 

70.  In  re  Mullin 's  Appeal,  2  Sad. 
158,  5  Atl.  738. 

71.  Beach  v.  Bainbridge,  7  Hun  (N. 
Y.)  81;  People  ex  rel.  Simpson  v.  Piatt, 
43  Barb.  (N.  Y.)  116;  Deuel  v.  Rust, 
24  Barb.  (N.  Y.)  438. 

[a]  The  constable  may  testify  as  to 
the  service  he  made,  although  he  has 
made  a  return.  Robinson  f.  McManus, 
4  Lans.  (N.  Y.)  380. 

72.  People  ex  rel.  Simpson  v.  Piatt, 
43  Barb.  (N.  Y.)  116;  Deuel  v.  Rust, 
24  Barb.  (N.  Y.)  438;  People  ex  rel. 
Crawford  v.  De  Camp,  12  Hun  (N.  Y.) 
378;  People  ex  rel.  Hughes  v.  Lamb,  10 
Hun   (N.  Y.)   348. 

[a]  Where  service  not  made  per- 
sonally, the  name  of  the  person  to 
whom  a  copy  of  the  precept  was  de- 
livered should  be  shown.  People  ex  rel. 
Roberts  v.  Matthews,  43  Barb.  (N.  Y.) 
168;  Rathburn  v.  Weber,  13  Civ.  Proc. 
50,   10  N.  Y.  St.  268. 

73.  People  ex  rel.  Hughes  v.  Lamb, 
10  Hun  (N.  Y.)  348;  Robinson  v.  Mc- 
Manus, 4  Lans.  (N.  Y.)  380;  Jacobs 
r.  Zeltner,  9  Misc.  455,  30  N.  Y.  Supp. 
238,  24  Civ.  Proc.  45,  61  N.  Y.  St. 
304. 

[a]  A  certified  return  is  due  proof 
of  service.  People  ex  rpJ.  Hughes  V. 
Lamb,  10  Hun   (N.  Y.)   348. 
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e.  Amendment.  —  The  process  is  amendable/*  unless  it  is  wholly 
insufficient^ 

f.  Waiver  of  Objections.  —  A  general  appearance  without  objection 
waives  defects  in  the  process/® 

10.  Bond  or  Undertaking.  —  In  some  jurisdictions  a  tenant  upon 
whom  warrant  is  served  may  retain  possession  of  the  premises  if  he 
gives  bond  payable  to  the  landlord  to  secure  such  sum  with  costs  as 
may  be  recovered  against  him  on  the  trial  of  the  case.^^ 

11.  Appearance.  —  The  defendant  makes  his  appearan,ce  by  filing 
a  verified  answer''®  or  counter-affidavit^^  within  the  time  prescribed 
by  statute.^" 

A  general  appearance  waives  defects  not  jurisdictional  in  the  com- 
plaint®^  or   affidavit,®^   or   in   the   process,®^   service   of   process/*   or 


74.  Mitchell  v.  Masury,  132  Ga.  360, 
64  S.  E.  275.  See  generally  the  title 
"Process." 

[a]  A  warrant  may  be  amended 
after  counter-affidavit  is  filed,  by  strik- 
ing out  the  representative  character  of 
the  landlord  and  allowing  the  proceed- 
ings to  continue  in  his  individual  name. 
Mitchell  V.  Masury,  132  Ga.  360,  64 
S.  E.  275. 

75.  Wands  v.  Kobarge,  24  Misc.  273, 
53  N.  Y.  Supp.  700;  Eighty  William 
St.  Bldg.  Co.  V.  Jones,  101  N.  Y.  Supp. 
757. 

[a]  Jurisdictional  Defects. — Process 
insufficient  to  bring  the  defendant  with- 
in the  jurisdiction  cannot  be  amended. 
Eighty  William  St.  Bldg.  Co.  v.  Jones, 
101  N.  Y.  Supp.  757. 

76.  See  infra,  VI,  B,  11. 

77.  Jones  r.  Blackwelder,  143  Ga. 
402,  85  S.  E.  122;  Crawford  v.  Craw- 
ford, 139  Ga.  394,  77  S.  E.  557;  Weaver 
V.  Eoberson,  134  Ga.  149,  67  S.  E.  662; 
Huff  V.  Markham,  70  Ga.  284;  Cherry 
f.  Ware,  63  Ga.  289. 

[a]  Formerly  no  bond  was  required. 
Parker  v.  Beeman,  28  Ga.  475. 

[b]  Inability  to  give  bond  because 
of  poverty  will  not  excuse  a  failure  to 
do  so.     Cherry  v.  Ware,  63  Ga.  289. 

[c]  A  refusal  to  receive  the  bond 
tendered  by  the  tenant  will  make  the 
officer  liable  only  when  the  bond  is  in 
substantial  conformity  with  the  stat- 
ute.    Pansch  r.  Guerrard,  67  Ga.  319. 

[d]  Sureties  for  two  bonds  filed  by 
defendants  must  be  sufficient  for  both. 
Hopkins  V.  Thomas,  80  Ga.  641,  6  S.  E. 
165. 

78.  Wands  v.  Robarge,  24  Misc.  273, 
53  N.  Y.  Supp.  700. 

79.  Kaiser  v.  Eerrie,  85  Ga.  856,  11 
S.  E.  602. 


80.  Godchaux  v.  Bauman,  44  La. 
Ann.   253,   10   So.   674. 

81.  See  Wands  v.  Robarge,  24  Misc. 
273,  53  N.  Y.  Supp.  700. 

[a]  Want  of  verification  of  petition, 
not  waived.  Wands  ;;.  Robarge,  24 
Misc.   273,   53   N.   Y.   Supp.   700. 

[b]  Insufficient  description  of  prem- 
ises in  the  petition,  not  waived.  Wands 
V.  Robarge,  24  Misc.  273,  53  N.  Y. 
Supp.   700. 

82.  McCarthy  v.  Noble,  5  N.  Y.  Leg. 
Obs.  380. 

83.  Crawford  v.  Crawford,  139  Ga. 
394,  77  S.  E.  557;  Palmer  v.  Sanders, 
51  N.  J.  L.  408,  17  Atl.  1084. 

[a]  Defects  in  Summons. — N.  J. 
Palmer  r.  Sanders,  51  N.  J.  L.  408,  17 
Atl.  1084.  N.  Y.— Nemettv  v.  Naylor, 
100  N.  Y.  562,  3  N.  E.  497;  Sims  v. 
Humphrey,  4  Denio  185.  Pa. — Kaier 
r.  Leahy,  15  Pa.  Co.  Ct.  243. 

[b]  A  special  appearance  to  object 
to  summons  does  not  waive  defects 
therein.  Cunningham  v.  Goelet,  4  Denio 
(N.  Y.)   71. 

[c]  Defects  in  warrant  waived  by 
filing  counter-affidavit.  Crawford  v. 
Crawford,  139  Ga.  394,  77  S.  E.  557. 

84.  Ga.— Crawford  v.  Crawford,  139 
Ga.  394,  77  S.  E.  557.  N.  J.— Houghton 
r.  Potter,  23  N.  J.  L.  338.  N.  Y.— Graf- 
ton V.  Brighani,  70  Hun  131,  24  N.  Y. 
Supp.  54,  54  N.  Y.  St.  103;  Martin  v. 
Crossley,  46  Misc.  254,  91  N.  Y.  Supp. 
712;  Cochran  v.  Reich,  20  Misc.  593, 
46  N.  Y.  Supp.  441. 

[a]  Service  of  Warrant. — A  general 
appearance  waives  defects  in  service  of 
a  warrant.  "The  situation  is  analogous 
to  a  defendant,  who,  though  serve! 
with  a  void  process,  pleads  to  the 
merits  of  the  case."  Crawford  V. 
Crawford,  139  Ga.  394,  77  S.  E.  557. 
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return  thereof.'''     Irregularities  in  the  summoning  of  jurors  are  like- 
wise waived  by  a  general  appearance.^" 

12.  Issues.  —  The  issues  are  raised  by  the  pleadings,®'^  and  in 
these  proceedings  embrace  usually  the  right  of  possession  only,^^  and 
not  the  title  to  the  premises.'*  Defendant  cannot  either  by  answer 
or  intervention  ingraft  new  and  foreign  issues  upon  the  proceeding.^" 

13.  Default.*^  —  If  the  defendant  fails  to  appear  a  default  judg- 
ment may  be  taken,*^  ^mj  g^^h  judgment  is  as  conclusive  as  one  ren- 
dered after  defense  and  litigation.®^ 

Vacating.  —  The  court  will  for  good  cause  vacate  the  default  upon 
motion®*  made  in  proper  time,®^  even  though  the  default  judgment  has 
been  executed.®" 

14.  Abatement  and  Revival.®'  —  The  pendency  of  another  suit  as 


85.  Gallagher  v.  MacLean,  193  Pa. 
583,  45  Atl.  76;  Stroup  V.  McClure,  4 
Yeates   (Pa.)  523. 

86.  Wistar  v.  Ollis,  77  Pa.  291 ;  Gavit 
V.  Hall,  75  Pa.  363. 

87.  Jennings  v.  McCarthy,  16  N.  Y. 
Supp.   161,  40  N.  Y.  St.  678. 

[a]  In  Georgia  the  issue  is  that 
made  by  the  affidavit  and  counter- 
affidavit.  Crawford  v.  Crawford,  139 
Ga.   394,  77   S.   E.  557. 

[b]  Want  of  Oath. — Under  the  statu- 
tory counter-affidavit  the  tenant  can 
raise  the  issue  that  no  oath  was  ad- 
ministered to  or  taken  by  the  person 
subscribing  the  alleged  dispossessory 
affidavit.  Mitchell  v.  Masury,  132  Ga. 
860.  64  S.  E.  275. 

88.  People  v.  Chamberlain,  140  App. 
Div.  503,  125  N.  Y.  Supp.  562. 

[a]  The  existence  of  the  tenancy 
and  the  holding  over,  the  issue.  Mc- 
Iver  V.  Seaboard  Air  Line  E.  Co.,  163 
K.  C.  544,  79  S.  E.  1107;  McDonald 
r.  Ingram,  124  N.  C.  272,  32  S.  E. 
677. 

[b]  The  amount  of  rent  due  is  not 
in  issue  except  as  unpaid  rent  may  en- 
title the  landlord  to  a  warrant  of  dis- 
possession. People  V.  Chamberlain,  140 
App.    Div.    503,    125    N.    Y.    Supp.   562. 

89.  Patrick  r.  Cobb,  122  Ga.  80,  49 
S.  E.  806;  People  v.  Goldfogle,  23  Civ. 
Proc.  417,  30  N.  Y.  Supp.  296. 

90.  Mighell  v.  Kelly,  51  La.  Ann. 
281,  25  So.  101;  Ward  v.  Stakelum,  47 
La.  Ann.  1546,  18  So.  508. 

91.  As  to  default  generally  see  the 
title  "Judgments." 

92.  Mich. — Gensler  v.  Nicholas,  151 
Mich.  529,  115  N.  W.  458.  N.  J. 
State  t'.  Idler,  54  N.  J.  L.  467,  24 
Atl.  554.     N.  Y.— Brown  v.  Mayor,  66 
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N.  Y.  385;  Meyerhoffer  v.  Baker,  121 
App.  Div.  797,  106  N.  Y.  Supp.  718; 
Beich  V.  Cochran,  105  App.  Div.  542, 
94  N.  Y.  Supp.  404;  Peer  v.  O'Leary, 
8  Misc.  350,  28  N.  Y.  Supp.  687,  59 
N.  Y.  St.  594;  Bankers'  Investing  Co. 
V.    Margolies,    123    N.    Y.    Supp.    234. 

[a]  The  statute  is  mandatory  that 
unless  "sufficient  cause"  is  shown  upon 
the  return  of  the  precept,  a  final  order 
awarding  petitioner  possession  must  be 
made.  People  v.  Murray,  23  Civ.  Proc. 
71,  23  N.  Y.  Supp.   160. 

[b]  No  further  proof  is  necessary 
to  the  issuance  of  the  writ.  Peer  v. 
O'Leary,  8  Misc.  350,  28  N.  Y.  Supp. 
687,  59"  N.  Y.  St.  594. 

[c]  But  where  an  Issue  is  raised 
by  the  answer,  judgment  cannot  be 
rendered  without  hearing  evidence. 
Brill  v.  Norkett,  84  N.  Y.  Supp.  142. 

[d]  In  Georgia  the  sheriff  may  dis- 
possess the  tenant  if  he  fails  within 
three  days  to  interpose  a  counter- 
affidavit.  Pausch  V.  Guerrard,  67  Ga. 
319. 

93.  Brown  v.  Mayor,  66  N.  Y.  385; 
Meyerhoffer  v.  Baker,  121  App.  Div. 
797,  106  N.  Y.  Supp.  718. 

For  conclusiveness  of  final  order  or 
judgment,  see  infra,  VI,  B,  22. 

94.  Bankers'  Investing  Co.  v.  Mar- 
golies,   123   N.   Y.   Supp.   234. 

95.  Sehultz  v.  Von  Der  Born,  57 
Misc.  625,  108  N.  Y.  Supp.  756. 

[a]  Six  years  after  adjudication, 
too  late.  Sehultz  r.  Von  Der  Born, 
57  Misc.  625,  108  N.  Y.  Supp.  756. 

96.  Bankers'  Investing  Co.  v.  Mar- 
golies,  123  N.  Y.  Supp.  234. 

97.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Revivor;"  "Sur- 
vival. ' ' 
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ground  for  abatement  of  a  dispossessory  proceeding®*  must  be  taken 
advantage  of  by  plea.®' 

15.  Transfer  of  Causes.  —  Upon  the  consent  of  the  parties  the 
cause  may  be  transferred  for  trial  to  a  court  of  an  adjoining  dis- 
trict.^ 

16.  Stay  of  Proceedings.^  —  In  Pennsylvania  the  proceedings  may 
be  «!tayed  where  title  to  the  premises  is  claimed  by  a  third  party,  pro- 
viding the  title  has  accrued  since  the  making  of  the  lease, ^  and  was 
derived  from  the  lessor,*  and  such  facts  are  set  out  by  the  tenant's 
affidavit.^  Upon  making  of  the  affidavit  by  the  tenant  the  third  person 
appears  as  upon  summons,^  states  upon  oath  or  affirmation  that  he 
believes  he  is  entitled  to  the  premises  in  dispute,^  and  enters  into 
a  recognizance  with  sureties,®  whereupon  the  case  is  removed  to  the 
next  term  of  the  common  pleas  to  try  the  question  of  title.® 


98.  Kennon  v.  Petty,  59  Ga.  175; 
Brown  v.  Patterson,  51  Ga.  229.  See 
generally  the  title  "Another  Action 
Pending. ' ' 

fa]  Nature  of  Prior  Suit. — (1)  The 
pending  suit  in  order  to  abate  the  dis- 
possessory proceeding  must  be  for  the 
same  cause  of  action  and  between  the 
same  parties.  Kennon  v.  Petty,  59  Ga. 
175.  (2)  The  issues  must  be  the  same 
in  both  actions.  Proctor  v.  Moran,  213 
Mass.  405,  100  N.  E.  672. 

[b]  A  prior  action  in  ejectment 
though  pending  does  not  abate  a  sum- 
mary proceeding  to  oust  the  tenant. 
Oahu  Lumb.  &  B.  Co.  v.  Ah  Yok,  11 
Haw.  416. 

99.  Brown  v.  Patterson,  51  Ga.  229. 

1.  Wyckoff  i\  Frommer,  12  Misc.  149, 
3.H  N.  Y.  Supp.  11,  66  N.  Y.  St.  511. 

[a]  The  jurisdiction  of  the  court 
to  which  transfer  is  made  is  the  same 
as  if  the  premises  were  situated  within 
its  district.  It  should  make  and  en- 
force the  final  order  awarding  posses- 
sion. Wyckoff  r.  Frommer,  12  Misc. 
149,   3.3   N.   Y.   Supp.   11,  66   N.   Y.   St. 

Eemoval  where  title  is  claimed  by 
third  person,  see  infra,  VI,  B,   16. 

2.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

Counter-affidavit  as  stay,  see  swpra, 
VI,  B,  8,  b,  (I). 

Stay  of  execution,  see  infra,  VI,  B, 
20,  d. 

Effect  of  proceedings  in  review,  see 
infra,  VI,  B,  21,  d. 

Injunction  against  proceedings,  see 
infra,  VI,  B,  24. 

3.  Koontz  V.  Hammond,  62  Pa.  177; 


Neumoyer  r.  Andreas,  57  Pa.  446;  Haff- 
ner  v.  Hoeekley,  3  Brewst.  (Pa.)  253; 
Cummings  v.  Young,  6  Montg.  (Pa.) 
161. 

[a]  A  license  to  dig  ore  not  suffi- 
cient claim  of  title.  Neumoyer  v.  An- 
dreas, 57  Pa.  446. 

4.  Heritage  v.  Wilfong,  58  Pa.  137. 

5.  Haffner  v.  Hoeekley,  3  Brewst. 
(Pa.)   253. 

[a]  Tenant's  wife  cannot  make  the 
affidavit.  Haffner  v.  Hoeekley,  3  Brewst. 
(Pa.)    253. 

[b]  The  affidavit  of  tenant  must 
show  that  the  title  is  claimed  under  a 
right,  accruing  since  the  commence- 
ment of  the  lease,  by  descent,  deed  or 
under  the  will  of  the  lessor.  Cummings 
v.  Young,   6   Montg.    (Pa.)    161. 

6.  Heritage  r.  Wilfong,  58  Pa.  137; 
Cunningham  v.  Gardner,  4  Watts  &  S. 
(Pa.)    120. 

[a]  The  tenant  cannot  claim  the 
title  for  such  third  person  who  does 
not  appear.  Heritage  v.  Wilfong,  58 
Pa.  137. 

7.  Neumoyer  v,  Andreas,  57  Pa. 
446. 

8.  Heritage  v.  Wilfong,  58  Pa.  137. 

9.  Steel  V.  Thompson,  3  Pen.  &  W. 
(Pa.)  34;  Boyer  ;;.  Smith,  5  Watts  (Pa.) 
55;  Neumoyer  v.  Andreas,  57  Pa.  446; 
Ayres  r.  Novinger,  8  Pa.  412. 

fa]  Effect  of  Removal. — The  re- 
moval is  a  suspension  of  the  proceed- 
ings before  the  justice.  Neumoyer  v. 
Andreas,  57  Pa.  446. 

[b]  Upon  quashal  of  the  removal 
the  proceedings  are  left  pending  be- 
fore the  justice.  Ayres  v.  Novinger,  8 
Pa.  412. 


Vol.  XVIII 


600 


LANDLORD  AND  TENANT 


17.  Trial.^"  —  a.  In  General.  —  The  trial  of  a  landlord's  statutory 
proceeding  for  possession  is  sometimes  given  preference/^  is  conducted 
in  a  summary  way/^  even  in  the  appellate  court/^  but  follows  the 
course  of  civil  actions  generally  except  where  the  statute  provides 
otherwise.^* 

A  trial  in  vacation    is  sometimes  authorized.^* 

b.    Adjournments  and  Continuances.  —  Adjournments   are    allowed 
for  good  cause^^  to  either  the  plaintiff"  or  the  defendant,^^  and  both, 
before  issue  joined/^  or  thereafter.^" 


10.  See  generally  the  title  "Trial." 

11.  Godchaux  v.  Bauman,  44  La. 
Ann.  253,  10  So.  674;  State  ex  rel.  Matt 
V.  Judge,  37  La.  Ann.  843;  Pesant  v. 
Heartt,  22  La.  Ann.  292. 

12.  State  i;.  Rightor,  37  La.  Ann, 
843;  Pesant  v.  Heartt,  22  La.  Ann. 
292. 

13.  State  V.  Rightor,  37  La.  Ann. 
843. 

[a]  A  trial  de  novo  is  therefore 
proper  upon  appeal  to  the  district 
court  (State  v.  Rightor,  37  La.  Ann. 
843),  even  though  the  appeal  is  taken 
from  a  dismissal  of  the  case  on  ex- 
ception. State  V.  Rightor,  37  La,  Ann. 
843. 

[b]  Hearing  upon  three  days'  notice 
is  allowed  in  a  case  appealed  to  the 
district  court.  State  v.  Rightor,  37  La. 
Ann.  843. 

14.  Paris  v.  Vasconeellos,  14  Hawaii 
590;  Goff  V.  Vedder,  12  Civ.  Proc.  (N. 
Y.)  358;  People  ex  rel.  White  v.  Loomis, 
2  Civ.  Proc.  (N.  Y.)   278. 

15.  State  V.  Rightor,  37  La.  Ann. 
843. 

16.  Deutermann  v.  Wilson,  15  Civ. 
Proc.  411,  3  N.  Y.  Supp.  113,  14  Daly 
563,  20  N.  Y.  St.  101;  Goff  v.  Vedder, 
12  Civ.  Proc.  (N.  Y.)  358;  Stewart  v. 
Martin,  1  Yeates  (Pa.)  49;  McMullen 
V.  Orr,  8  Phila.   (Pa.)   342. 

[a]  To  procure  witnesses  (1)  for  de- 
fendant. Goff  V.  Vedder,  12  Civ.  Proc. 
(N.  Y.)  358.  (2)  Adjournment  to  pro- 
cure witnesses  is  a  matter  of  right. 
Trunk  f.  Howard  Laundry  Co.,  56  Misc. 
440,  107  N.  Y.  Supp.  66. 

[b]  The  procurement  of  witnesses  is 
not  the  only  cause  for  an  adjournment 
in  New  York.  Mahar  v.  Edwards,  59 
Misc.  488,  110  N.  Y.  Supp.  1083.  Com- 
pare Kiernan  v.  Reming,  7  Civ.  Proc. 
(N.  Y.^  311. 

[c]  To  Procure  Evidence. — Stewart 
f.  Martin,  1  Yeates  (Pa.)  49;  Mc- 
Mullen V.  Orr,   8  Phila.   (Pa.)    342. 

[d]  Defendant's  counsel  engaged  in 
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another  trial.     Maher  v.  Edwards,  59 
Misc.  488,  110  N.  Y.  Supp.  1083. 

[e]  Sickness  of  Counsel. — McMullen  I 
V.  Orr,  8  Phila.    (Pa.)    342. 

[f  ]     The  justice  may  not  on  his  own  I 
motion  and  without  the  consent"  of  the! 
parties  or  the  filing  of  an  answer,  ad* 
journ   the   proceedings.     People   ex  rel.  I 
Allen   V.  Murray,   23   Civ.  Proc.   71,  23 
N.  Y.  Supp.  160. 

[g]  The  clerk  has  the  right  to  ad- 
journ the  proceedings  when  the  justice 
fails  to  attend.  Deutermann  v.  Wilson, 
15   Civ.  Proc.   411,   3   N.   Y.   Supp.   113. 

[  h  ]  Adjournments  discr  etionary 
where  no  special  grounds  exist.  Mc- 
Mahon  v.  O'Brien,  58  N.  J.  L.  548,  33 
Atl.  848. 

[i]  At  the  instance  of  a  stranger 
who  shows  no  right  to  intervene,  an  ad- 
journment will  not  be  granted.  Mc- 
Mahon  v.  O'Brien,  58  N.  J.  L.  548,  33 
Atl.  848. 

17.  See  Kiernan  v.  Reming,  7  Civ. 
Proc.   (N.  Y.)   311. 

18.  Kiernan  v.  Reming,  7  Civ.  Proc. 
(N.  Y.)  311;  Trunk  v.  Howard  Laun- 
dry Co.,  56  Misc.  440,  107  N.  Y.  Supp. 
66. 

19.  Gensler  v.  Nicholas,  151  Mich. 
529,  115  N.  W.  458;  Deutermann  v. 
Wilson,  15  Civ.  Proc.  411,  3  N.  Y. 
Supp.  113,  14  Daly  563,  20  N.  Y.  St. 
101. 

[a]  Upon  failure  of  defendant  to  ap- 
pear the  court  may  in  his  discretion 
adjourn  the  proceedings  not  more  than 
six  days,  Gensler  f.  Nicholas,  151 
Mich.  529,  115  N.  W.  458. 

20.  See  Deutermann  v.  Wilson,  15 
Civ.  Proc.  411,  3  N.  Y.  Supp.  113,  14 
Daly  56.3,  20  N.  Y.  St.  101. 

[a]  But  after  the  trial  (1)  no  ad- 
journment can  be  had.  Gillilan  v. 
Spratt,  41  How.  Pr.  (N.  Y.)  27;  Kier- 
nan V.  Reming,  7  Civ.  Proc.  (N.  Y.) 
311.  (2)  If  made  after  the  trial,  the 
adjournment  operates  as  a  discontin- 
uance.    Gillilan  v.  Spratt,  41  How.  Pr. 


LANDLORD  AND  TENANT 


601 


e.  Dismissal,  Discontimiavce  and  Nonsuit.^'^  —  The  court  has  power 
to  dismiss  the  proceedings,^^  but  the  dismissal  must  be  based  on  good 
cause  and  not  arbitrary. ^^  It  is  ground  for  dismissal  that  the  j)ro- 
ceedings  are  prematurely  brought,^*  that  the  necessary  notice  or  de- 
mand was  omitted, ^^  that  the  relation  of  landlord  and  tenant  did  not 
exist,^^  that  fatal  defects  exist  in  the  pleadings,^^  or  the  partics,^^  or 
the  process,-®  that  title  is  brought  in  issue,^°  that  the  rent  is  paid  or 
tendered.^^  But  a  dismissal  is  not  warranted  by  the  fact  that  the 
tenant  surrendered  the  premises  pending  proceedings  for  holding  over 
without  authority.'^ 

A  discontinuance  may  in  the  court 's  discretion  be  granted  in  a  proper 
case.'^ 

d.  Receiver.  —  It  may  be  necessary  to  appoint  a  receiver  pending 
the  proceedings,  to  collect  the  rents  or  otherwise  protect  the  landlord's 
interests.^* 

e.  Ju7'y.  —  In  some  states^^  jury  trial  is  provided  for  by  statute, 


(N.  Y.)  27;  Kiernan  v.  Reming,  7  Civ. 
Proc.  (N.  Y.)  311;  Boiler  v.  Mayor 
of  New  Yorkj  8  Jones  &  S.  (N.  Y.) 
523. 

[b]  Costs  cannot  be  exacted  as  a 
condition.  McMullen  v.  Orr,  8  Phila. 
(Pa.)   342. 

21.  See  generally  the  title  "Dis- 
missal, Discontinuance  and  Nonsuit." 

22.  Cochran  v.  Whitney,  65  Misc. 
565,  120  N.  Y.  Supp.  724;  Halcyon  Real 
Estate  Corp.  v.  Von  Bayer,  155  N.  Y. 
Supp.  351;  McLaughlin  v.  McGee,  79 
Pa.  217. 

[a]  The  municipal  court  has  author- 
ity to  dismiss  without  prejudice  but 
not  upon  the  merits.  Cochran  v.  Whit- 
ney, 65  Misc.  565,  120  N.  Y.  Supp. 
724. 

[b]  Dismissal  no  bar  to  ejectment. 
McLaughlin  v.  McGee,  79  Pa.  217. 

23.  Teitelbaum  v.  Scheinert,  99  N.  Y. 
Supp.  813. 

24.  Haims  v.  Rehm,  68  Misc.  336, 
123  N.  Y.  Supp.  802,  but  not  on  the 
merits. 

25.  Ahulii  v.  Yip  Lan,  22  Hawaii 
739;  Halcyon  Real  Estate  Corp.  v.  Von 
Bayer,  155  N.  Y.  Supp.  351. 

26.  Stockbridge  v.  Nute,  20  N.  H. 
271;  Foster  v.  Penry,  77  N.  C.  160. 

27.  Halcyon  Real  Estate  Corp.  v. 
Von  Bayer,  155  N.  Y.  Supp.  351;  Alex- 
ander V.  Rapkin,  148  N.  Y.  Supp.  117. 

[a]  For  defective  affidavit  the  pro- 
ceedings should  not  be  dismissed  unless 
the  landlord  declines  to  amend.  Bowleg 
V.  Dean,  84  Miss.  376,  36  So.  391. 

28.  De     Fries     v.     Eanakanui,     20 


Hawaii  712,  real  party  in  interest  not 
made  a  party. 

29.  Barrett  v.  Field,  10  Mo.  App. 
590. 

[a]  As  to  lessee  not  served,  dis- 
missal ordered.  Barrett  v.  Field,  10 
Mo.  App.  590. 

30.  Parker  v.  Case,  155  Mich.  497 
119  N.  W.  1081;  McLaurin  v.  Mclntyre 
167   N.   C.   350,   83   S.   E.   627. 

31.  Flewellen  v.  Lent,  91  App.  Div 
430,  86  N.  Y.  Supp.  919.  See  Tarlot 
ting  V.  Bokern,  95  Mo.  541,  8  S.  W 
547. 

fa]  Dismissal  Upon  Return  of  Pre 
cept. — The  court  may  dismiss  the  pro 
ceedings  where  upon  return  of  the  pre 
cept,  the  tenant  tenders  the  rent  and 
costs;  dismissal  need  not  be  deferred 
until  a  final  order  of  removal  has  been 
made.  Flewellen  v.  Lent,  91  App.  Div. 
430,  86  N.  Y.  Supp.  919. 

[h]  Upon  payment  into  court  by  the 
tenant  at  any  time  before  warrant  is- 
sues, of  the  excess  of  rent  over  the 
counterclaim,  dismissal  will  be  ordered. 
Hett  V.  Lange,  139  App.  Div.  743,  124 
N.  Y.  Supp.  573. 

32.  Peters  v.  Fisher,  50  Mich.  331, 
15  N.  W.  196. 

33.  American  Exch.  Nat.  Bank  v. 
Smith,  61  Misc.  49,  113  N.  Y.  Supp. 
236. 

34.  Nesbitt  &  Bro.  r.  Turrentine,  83 
N.  C.  535,  where  plaintiff  has  no  se- 
curity for  rents. 

35.  Conn. — Giering  v.  Hartford  Theo- 
logical Seminary,  86  Conn.  208,  84  Atl. 
930;  Brophy  v.  McLaughlin,  75  Conn. 
726,  52  Atl.  721.    N.  J.— Story  v.  Walk- 
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but  not  in  others.'"  And  prepayment  of  eosts  of  the  jury  is  not 
a  prequisite  to  the  right.''^  The  jury  must  be  drawn  in  accordance 
with  the  provisions  of  the  statute.-'"' 

f.  Province  of  Judge  and  Jury.  —  The  province  of  the  judge  and 
the  jury  is  the  same  as  in  actions  generally.^^  Questions  of  law  and 
those  arising  upon  undisputed  facts  are  for  the  court, ■*"  while  the 
jury  must  determine  questions  based  on  conflicting  evidence.'*^ 

g.  Instructions.  —  The  justice  has  power,  as  in  other  proceedings, 
to  charge  the  jury.*^ 

h.  Directing  Verdict.  —  In  the  summary  proceedings  before  an  in 
ferior  court  a  verdict  cannot  be  directed  by  the  court.*^ 

i.     Verdict.  —  In  General.  —  The  verdict  or  as  it  is  sometimes  calle 
the  inquisition  should  find  positively  upon  all  the  necessary  facts.*^ 


er,  71  N.  J.  L.  256,  58  Atl.  349;  Fry 
V.  Myers,  56  N.  J.  L.  115,  28  Atl.  425. 
N.  Y. — People  ex  rel.  Ainslee  r.  Hew- 
lett, 76  N.  Y.  574;  Kiernan  v.  Cashiu, 
92  N.  Y.  Supp.  255;  George  v.  Trevel- 
lyn,  12  Misc.  153,  33  N.  Y.  Supp.  16; 
Bloomingdale  r.  Adler,  7  Misc.  182,  27 
N.  Y.  Supp.  321,  57  N.  Y.  St.  524. 

As  to  jury  trial  generally  and  the 
right  thereto,  see  the  title  "Juries  and 
Jurors. ' ' 

[a]  A  jury  of  inquest  tries  the  pro- 
ceeding to  dispossess  a  tenant  holding 
ever  at  the  expiration  of  the  term. 
Gavit   V.  Hall,  75  Pa.  363. 

[b]  A  special  jury  of  the  superior 
court  where  the  land  lies  tries  the  is- 
sue in  Georgia  after  the  tenant  files 
his  counter-affidavit  and  gives  bond. 
Jones  r.  Blackwelder,  143  Ga.  402,  85 
S.  E.  122. 

[c]  The  sheriff  himself  must  select 
the  jury  (Ayres  v.  Novinger,  8  Pa. 
412;  McMullen  v.  Orr,  8  Phila.  [Pa.J 
342)  from  the  body  of  freeholders. 
Ehoads  v.  Wesner,  1  Woodw.  (Pa.)  79; 
In  re  Mullin's  Appeal,  2  Sad.  (Pa.) 
158,  5  Atl.  738. 

36.  Pesant  v.  Heartt,  22  La.  Ann. 
292;   State   v.  Allen,   45   Mo.   App.   551. 

37.  Story  v.  Walker,  71  N.  J.  L.  256, 
58  Atl.  349. 

[a  ]  Where  defendant  refuses  to  pay 
costs  of  a  venire  which  he  demands  and 
the  justice  for  that  reason  refuses  to 
summon  the  jury,  such  refusal  deprives 
the  justice  of  jurisdiction.  Storv  V. 
Walker,  71  N.  J.  L.  256,  58  Atl.  349. 

38.  Bloomingdale  v.  Adler,  7  Misc. 
182,  27  N.  Y.  Supp.  321,  57  N.  Y.  St. 
524. 

[a]  Three  peremptory  challenges  are 
allowed  the  parties  in  a  summary  pro- 
ceeding before  a  justice  of  the  peace. 
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Lasher  v.  Curry,  68  N.  Y.  Supp.  845,  9 
N.  Y.  Ann.  Cas.  260. 

[b]  The  manner  of  drawing  jurors 
in  justice  courts  generally  is  followed 
in  these  proceedings.  Lasher  r.  Curry, 
68  N.  Y.  Supp.  845,  9  N.  Y.  Ann.  Caa. 
260. 

39.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

40.  Huckaby  v.  Archer,  137  Ga.  375, 
73  S.  E.  633  (question  of  double  rent 
for  the  court);  Wenger  v.  Raymond, 
104  Pa.  33,  the  relation  of  the  parties 
for  the  court  if  facts  undisputed. 

41.  Jennings  v.  McCarthy,  16  N.  Y. 
Supp.  161;  Morgan  v.  Williams,  39  Pa. 
Super.  580. 

[a]  Eeasonableness  of  notice  to  quit, 
is  for  jury.  Wheeler  v.  Wheeler,  77 
Vt.  177,  59  Atl.  842. 

[b]  Terms  of  Parol  Lease. — Morgan 
V.  Williams,  39  Pa.  Super.  580. 

[c]  Whether  Defendant  Is  a  Lessee. 
Jennings  v.  McCarthy,  16  N.  Y.  Supp. 
161. 

[d]  Acceptance. — Whether  an  agree- 
ment signed  by  the  landlord  was  ac- 
cepted by  the  tenant  is  for  the  jury. 
Bergner  v.  Palethorp,  2  W.  N.  C.  (Pa.) 
297. 

42.  People  ex  rel.  Ward  v.  Kelsey, 
14   Abb.   Pr.   372,   38   Barb.   269. 

See  generally  the  title  "Instruc- 
tions. ' ' 

43.  Frommer  i\  Roessler,  12  Misc. 
152,  33  N.  Y.  Supp.  13,  66  N.  Y.  St. 
513;  Kiernan  r.  Cashin,  92  N.  Y.  Supp. 
255;  Horn  v.  Prior,  5  N.  Y.  Supp.  955, 
22   N.   Y.  St.   237. 

44.  Maxwell  v.  Perkins,  93  Pa.  255; 
Fahnestock  r.  Faustenauer,  5  Serg.  4 
R.  (Pa.)  174;  Black  v.  Alberson,  1 
Ashm.   (Pa.)   127. 

[a]     That    the    Term    Was    Ended. 
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I  setting  Aside.  —  The  justice  has  authority  to  set  aside  the  verdict 
lonly  in  so  far  as  the  statute  permits.*'^ 

j.  Findings.  —  In  accordance  with  general  rules  elsewhere  dis- 
cussed^" the  court,  in  a  trial  without  a  jury,  must  find  upon  all  material 
facts  put  in  issue.*" 

k.  New  Trial.  —  The  general  rules  as  to  new  trial  and  the  grounds 
therefor  are   followed   in   the   proceedings  here    under    discussion.*^ 

18.  Judgment.  • —  a.  7n  General.  —  In  some  jurisdictions  the  pro- 
ceedings are  terminated  in  what  is  called  a  "final  order,"  which  is 
in  effect  a  judgment.*^ 

b.  Formal  Requisites.  —  It  is  necessary  that  the  judgment  be  in 
writing,'"  and  be  properly  signed^^  and  entered. ^^ 

c.  Sufficic7icy  in  Suhstance.  —  The  court's  decision  in  these  pror 
ceedmgs  as  in  judgments  generally  must  be  based  on  the  facts,^^  sup- 


De  Coursey  v.  Guaranty,  etc.  Co.,  81 
Pa.  217;  Hohly  v.  German  Reformed 
Society,  2  Pa.  293;  Seidel  v.  Sperry, 
26  Pa.  Super.  649;  May  v.  Kendall,  8 
Phila.   (Pa.)    244. 

[b]  That  Rent  Was  Reserved. 
Scott  r.  Fuller,  3  Pen.  &  W.  (Pa.) 
55;  Blashford  V.  Duncan,  2  Serg.  &  R. 
(Pa.)  480. 

[c]  Restitution.  —  The  inquisition 
need  not  find  that  plaintiff  is  entitled 
to  restitution.  McMillan  v.  Graham,  4 
Pa.  140. 

45.  Decker  v.  Sexton,  19  Misc.  59,  43 
N.  Y.  Supp.  167;  Bloomingdale  v.  Adler, 
7  Misc.  182,  27  N.  Y.  Supp.  321,  57 
N.  Y.  St.  524;  Kiernan  v.  Cashin,  92 
N.  Y.  Supp.  255. 

[a]  General  Acts  Not  Applicable. 
The  act  authorizing  a  justice  of  a  dis- 
trict court  to  set  aside  the  verdict  of 
a  jury  has  no  application  to  summary 
proceedings.  Decker  v.  Sexton,  19  Misc. 
59,  43   N.  Y.   Supp.   167. 

[b]  A  new  trial  must  be  ordered 
where  a  justice  sets  aside  a  verdict; 
he  cannot  direct  a  verdict.  Kiernan 
V.  Cashin,  92  N.  Y.  Supp.  255. 

46.  See  generally  the  title  "Find- 
ings and  Conclusions." 

47.  Cambridge  Lodge  v.  Routh,  163 
Ind.  1,  71  N.  E.  148;  Xander  v.  Weiss, 
12  Pa.  Dist.  724,  28  Pa.  Co.  Ct.  80. 

[a]  Failure  to  find  rent  due  and  un- 
paid is  equivalent  to  an  express  find- 
ing that  rent  was  paid.  Cambridge 
Lodge  V.  Routh,  163  Ind.  1,  71  N.  E. 
148. 

[b]  Facts  of  tenancy — finding  as  to, 
necessary.  Wolf  c.  Brown,  14  Pa.  Dist. 
88,  30  Pa.  Co.  Ct.  105;  Xander  v. 
Weiss,  12  Pa.  Dist.  724,  28  Pa.  Co.  Ct. 
80. 


[e]  Peaceable  possession  in  plaintiff. 
Xander  v.  Weiss,  28  Pa.  Co.  Ct.  80; 
Spidle  V.  Hess,  20  Lane.  Rev.  (Pa.) 
385;  Wolf  v.  Brown,  14  Pa.  Dist.  88, 
30  Pa.  Co.  Ct.  105. 

[d]  That  Term  Was  Ended.— Xan- 
der V.  Weiss,  19  Montg.  (Pa.)  41,  28 
Pa.  Co.  Ct.  80;  Spidle  v.  Hess,  20  Lane. 
Rev.   (Pa.)   385. 

[e]  That  Proper  Notice  Was  Given. 
Xander  v.  Weiss,  19  Montg.  (Pa.)  41, 
28  Pa.  Co.  Ct.  80;  Wolf  v.  Brown,  14 
Pa.  Dist.  88,  30  Pa.  Co.  Ct.  105. 

[f]  Findings  sniUcient  to  support 
judgment,  see  Sawyer  v.  Van  Housen, 
39  Mich.  89. 

48.  Willis  V.  Harrell,  118  Ga.  906,  45 
S.  E.  794.  See  generally  the  title 
"New  Trial." 

[a]  The  overruling  of  a  motion  to 
dismiss  the  proceedings  on  account  of 
alleged  defects  in  the  affidavit  is  not 
ground  for  demanding  a  new  trial.  Wil- 
lis V.  Harrell,  118  Ga.  906,  45  S.  E. 
794. 

49.  Steuerwald  v.  Jackson,  123  App. 
Div.  569,  108  N.  Y.  Supp.  41;  People 
ex  rel.  Kilgallon  v.  Nuhn,  92  Misc.  812, 
156  N.  Y.  Supp.  559. 

Judgment  by  default  see  supra,  VI, 
B,  13. 

50.  See  State  ex  rel.  Mallu  v.  Judge 
of  Division  D,  128  La.  914,  55  So.  574. 

51.  State  ex  rel.  Mallu  v.  Judge  of 
Division  D,  128  La.  914,  55  So.  574. 
See  People  ex  rel.  Kilgallon  v.  Nuhn, 
92  Misc.  312,  156  N.  Y.  Supp.  559. 

52.  Halsey  v.  Sauer,  79  N.  J.  L.  159, 
74  Atl.  508. 

53.  McGregor  v.  Haines,  6  Phila. 
(Pa.)  62. 
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ported  by  the  findings,^*  and  confined  to  the  issues.^' 

Possession  of  Premises.  —  Judgment  for  complainant  awards  him  pos- 
session of  the  premises,^®  describing  them  with  sufficient  certainty .^^ 

Money  Judgment.  —  An  affirmative  money  judgment  is  sometimes 
forbidden,'^  whether  for  rent,"^^  or  for  damages.^"  But  in  general, 
damages  when  pleaded  and  proved  may  be  awarded,*^^  as  may  rent®* 


54.  Sawyer  v.  Van  Housen,  39  Mich. 
89. 

55.  Ebling  v.  Saracena,  30  Misc.  444, 
62  N.  Y.  Supp.  1135. 

56.  Haw. — Ahulii  v.  Yip  Lan,  22 
Hawaii  739.  La. — State  ex  rel.  Mc- 
Mahon  r.  St.  Paul,  52  La.  Ann.  1039, 
27  So.  571;  Mighell  v.  Kelly,  51  La. 
Ann.  281,  25  So.  101;  Godchaux  v. 
Bauman,  44  La.  Ann.  253,  10  So.  674. 
Micli. — Hoffman  v.  Fidelity  &  Deposit 
Co.,  184  Mich.  210,  150  N.  W.  844; 
Schellenberg  v.  Frank,  139  Mich.  183, 
102  N.  W.  644;  Peters  v.  Fisher,  50 
Mich.  331,  15  N.  W.  496.  Mo.— Brad- 
ley V.  Campbell,  131  Mo.  App.  721,  111 
S.  W.  597.  See  Tarlotting  r.  Bokern, 
95  Mo.  541,  8  S.  W.  547.  N.  Y.— Mat- 
ter of  Coatsworth,  160  N.  Y.  114,  54 
N.  E.  665;  Posson  v.  Dean,  8  Civ.  Proc. 
177;  Cornwell  v.  Sanford,  167  App. 
Div.  182,  152  N.  Y.  Supp.  582;  Pea- 
body  V.  Long  Acre  Square  Bldg.  Co., 
112  App.  Div.  114,  98  N.  Y.  Supp. 
242,  18  N.  Y.  Ann.  Cas.  249;  Felleni 
V.  Cini,  89  Misc.  468,  152  N.  Y.  Supp. 
695;  Bennett  f.  Nick,  29  Misc.  632,  61 
N.  Y.  Supp.  106;  Belding  Bros.  &  Co. 
V.  Blum,  88  N.  Y.  Supp.  178.  Pa. 
English  V.  Murtland,  214  Pa.  325,  63 
Atl.  882,  112  Am.  St.  Eep.  747;  Kraszik 
V.  Jacoboski,  15  Luz.  L.  Rep.  243; 
Stone  V.  Wimmill,  6  Phila.  311.  S.  C. 
Kellar  v.  Pagan,  54  S.  C.  255,  32  S.  E. 
353. 

[a]  Right  to  possession  is  waived 
(1)  by  the  acceptance  of  rent  ac- 
cruing after  the  proceedings  are  in- 
stituted. Neiner  r.  Altemeyer,  68  Mo. 
App.  243.  (2)  But  payment  of  the 
rent  after  aifidavit  is  filed  will  not 
prevent  a  judgment  of  eviction.  White 
v.  Lawrence,  133  Ga.  528,  66  S.  E. 
171. 

[b]  In  a  joint  proceeding  against 
the  original  tenant  and  his  subtenant 
the  judgment  for  dispossession  should 
be  against  both  of  the  defendants. 
Fletcher  v.  Fletcher,  123  Ga.  470,  51 
S.  E.  418. 

[c]  Judgment  in  the  alternative  for 
rent  or  possession  not  good.  Evans  v. 
Radford,  2  Phila.   (Pa.)   370;   Philadel- 
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phia,  etc.  Ry.  Co.  v.  Thornton,  3  Phila. 
(Pa.)    257. 

57.  Ahulii  v.  Yip  Lan,  22  Hawaii 
739. 

58.  Hett  V.  Lange,  139  App.  Div. 
743,  124  N.  Y.  Supp.  573;  American 
Exch.  Nat.  Bank  v.  Smith,  61  Mise. 
49,  113  N.  Y.  Supp.  236;  Shetland  v. 
Mulligan,  60  Misc.  58,  111  N.  Y.  Supp. 
642;  Jefferson  Real  Estate  Co.  v.  Killer 
&  Sons,  39  Misc.  784,  81  N.  Y.  Supp. 
374. 

59.  Spiro  V.  Barkin,  30  Misc.  87,  61 
N.  Y.  Supp.  870;  Bennett  v.  Nick,  29 
Misc.  632,  61  N.  Y.  Supp.  106. 

60.  Posson  V.  Dean,  8  Civ.  Proc.  (N. 
Y.)    177. 

[a]  An  award  of  damages  does  not 
invalidate  the  judgment  but  may  be 
corrected  on  appeal.  Posson  v.  Dean, 
8  Civ.  Proc.   (N.  Y.)   177. 

61.  Weaver  v.  Roberson,  134  Ga.  149, 
67   S.   E.   662. 

[a]  Damages  exceeding  the  rent  due 
and  arising  on  a  recoupment,  recover- 
able. Weaver  v.  Roberson,  134  Ga. 
149,  67  S.  E.  662. 

[b]  Damages  for  use  and  occupation 
after  expiration  of  lease.  English  v. 
Murtland,  214  Pa.  325,  63  Atl.  882,  112 
Am.  St.  Rep.  747;  Watts  v.  Fox,  64 
Pa.  336;  Dickensheets  v.  Hotchkiss,  6 
Phila.  (Pa.)   156. 

[c]  Judgment  in  supreme  court 
must  include  damages  for  detention  of 
the  premises  to  the  time  of  the  trial. 
Dunn  V.  Patrick,  156  N.  C.  248,  72  S. 
E.  220. 

[d]  A  statement  as  to  what  money 
is  for  should  be  made.  A  judgment  for 
a  sum  of  money  and  not  stated  to  be 
for  damages  sustained,  is  improper. 
McCloskey  v.  Mills,  40  Pa.  Co.  Ct. 
239;  Wolf  V.  Brown,  14  Pa.  Dist.  88. 

62.  Shields  v.  Stillman,  48  Mo.  82. 

[a]  The  amount  of  rent  recoverable 
cannot  exceed  the  jurisdiction  of  the 
justice  of  the  peace.  Shields  v.  Still- 
man,  48  Mo.  82. 

[b]  Acceptance  of  rent  accruicf 
after  the  institution  of  the  proceedings 
does  not  preclude  judgment  for  the 
rent  in  arrears  at  the  time  of  bringing 
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also,  and  under  some  statutes  even  double  rent/'^  A  summary  judg- 
ment against  principals  and  sureties  on  the  tenant's  bond  has  been 
allowed.^* 

Ailimiative  equitable  relief  cannot  be  awarded  in  a  municipal  court 
upon  an  equitable  defense  interposed  by  the  defendant." 

d.  Costs.  —  A  successful  party  is  usually  entitled  to  costs  in  these 
proceedings  as  in  actions  generally.^*  Upon  discontinuance  of  the 
action  costs  may  be  allowed  the  defendant.®^ 

e.  Effect  of  Judgment.  —  A  judgment  for  the  plaintiff  terminates 
the  tenancy  in  some  states.**     With  its  rendition  the  justice  has  no 


the  action.      Neiner   v.   Altemeyer,   68 
Mo.  App.  243. 

[c]  Only  in  Appellate  Court. — (1) 
A  justice  of  the  peace  cannot  enter 
a  judgment  for  rent  in  Pennsylvania 
(Ballou  V.  Mehring,  28  Pa.  Super.  156), 
(2)  but  on  appeal  judgment  for  arrears 
of  rent  is  awarded.  Dunmire  f.  Price, 
12  W.  N.  C.   (Pa.)    179. 

[d]  Judgment  in  superior  court  must 
include  rent  in  arrears  up  to  the  time 
of  trial.  Dunn  v.  Patrick,  156  N.  C. 
248,  72  S.  E.  220. 

[e]  Necessity  of  Claim  for  Rent. 
(!)  Only  if  asked  for  is  rent  recover- 
able in  some  states.  Hett  v.  Lange, 
139  App.  Div.  743,  124  N.  Y.  Supp. 
573;  Liedtke  r.  Meyer,  137  App.  Div. 
74,  122  N.  Y.  Supp.  95.  (2)  In  others 
it  is  recoverable  whether  asked  for  or 
not.     Shields  f.  Stillman,  48  Mo.  82. 

63.  Hindman  r.  Raper,  143  Ga.  643, 
85  S.  E.  843;  Jones  v.  Blaekwelder,  143 
Ga.  402,  85  S.  E.  122;  Sykes  r.  Ben- 
ton, 90  Ga.  402,  17  S.  E.  1002;  Smith 
V.  Singleton,  Hunt  &  Co.,  71  Ga.  68. 

[a]  From  Time  of  Demand. — (1)  In 
Georgia  the  judgment  may  be  for  dou- 
ble the  rent  reserved  or  stipulated  to 
be  paid  from  the  time  of  demand 
(Hindman  v.  Raper,  143  Ga.  643,  85  S. 
E.  843;  Hamilton  v.  McCroskey,  112 
Ga.  651,  37  S.  E.  859;  Pettis  »;.  Brew- 
ster, 94  Ga.  527,  19  S.  E.  755),  (2) 
or  if  no  specified  time  of  demand  is 
proved,  from  the  date  of  the  issuance 
of  the  dispossessory  warrant.  Hind- 
man  V.  Raper,  143  Ga.  643,  85  S.  E. 
843. 

[b]  Recoverable  Against  Subten- 
ants.— Richardson  v.  Harvey,  37  Ga. 
224. 

[c]  A  withdrawal  of  his  claim  by 

the  tenant  will  not  relieve  him  of  his 
liability  for  double  rent.  Parker  v. 
Beeman,  28  Ga.  475. 


[d]  Pasrment  or  an  offer  to  pay  the 
rent  due  with  interest,  after  proceed- 
ings are  commenced,  will  not  prevent 
the  recovery  of  double  rent.  White 
r.  Lawrence,  133  Ga.  528,  66  S.  E. 
171. 

[e]  In  a  joint  proceeding  against 
(he  original  tenant  and  his  tenant  the 
judgment  for  double  rent  should  be 
sgainst  the  original  tenant  only.  Fletch- 
er V.  Fletcher,  123  Ga.  470,  51  S.  E. 
418. 

64.  Jones  r.  Blaekwelder,  143  Ga. 
402,  85  S.  E.  122;  Latham  r.  Perryman, 
77  Ga.  579.  And  see  Westbrook  v. 
Moore,  59  Ga.  204;  Wicker  v.  Woods 
&  Co.,  55  Ga.  647;  Walker  v.  Walker, 
42   Ga.  141. 

65.  Simon  V.  Schmitt,  137  App.  Div. 
625,  122  N.  Y.  Supp.  421;  Rodgers 
V.  Earle,  5  Misc.  164,  24  N.  Y.  Supp. 
913,  23  Civ.  Proc.  220. 

66.  Peters  v.  Fisher,  50  Mich.  331, 
15  N.  W.  496;  White  v.  Arthurs,  24 
Pa.  96;  McMullen  v.  Orr,  8  Phila.  (Pa.) 
342;  Brown  r.  Gray,  5  Watts  (Pa.)  17. 
See  generally  the  title  "Costs." 

[a]  In  the  district  court  no  costs 
are  allowed  on  an  award  of  possession 
only.  But  see  New  York  Life  Ins. 
Co.  V.  Waldron,  9  Daly   (N.  Y.)   472. 

[b]  But  upon  a  disagreement  of  the 
jury  each  party  must  pay  his  own  costs. 
Rhoad  V.  Cain,  2  Chester  Co.  Rep. 
(Pa.)  496. 

67.  Cohen  v.  Melle,  43  Misc.  79,  86 
N.  Y.  Supp.  514.  See  5  Standard  Pkoc. 
843,  et  seq. 

68.  Tarlotting  v.  Bokern,  95  Mo.  541, 
8  S.  W.  547;  St.  Louis  Billposting  Co. 
V.  Stanton,  172  Mo.  App.  40,  154  S.  W. 
821 ;  Keown  v.  Mallissee,  57  Pa.  Super. 
592. 

[a]  The  tenant  becomes  a  trespasser 
after  judgment  of  ouster  against  him 
and  is  liable  for  the  use  and  occupa- 
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further  authority®^  except  to  issue  the  warrant  or  writ  of  possession™! 
or  to  pass  upon  a  motion  for  new  trial/^  or  to  set  aside  the  judpfment."! 
f.  Vacating  and  Setting  Aside.  —  The  final  order  or  judgment  in 
a  summary  dispossessory  proceeding  may  for  good  cause  be  set  aside 
on  motion.''^ 

19.  Record  on  Hearing  by  Inquest.  —  In  Pennsylvania  the  justices, 
after  hearing  by  jury  of  inquest,  are  required  to  make  a  record  of  the 
findings.'*  Such  record  need  not  set  forth  the  statute  under  which 
proceedings  were  had,"  but  it  must  show  all  the  necessary  jurisdiction- 
al facts.^^  I 

20.  Writ  or  Warrant  of  Possession.  —  a.  When  Issued.  —  A  war- 
rant to  dispossess  the  tenant  issues  forthwith  where  the  tenant  upon 
notice  fails  to  show  cause.'^  And  a  warrant,  or  writ  of  possession,  will 
issue  upon  a  judgment  in  favor  of  the  plaintiff,^^  provided,  in  some 


tion  of  the  premises.     Keown   v.  Mal- 
lissee,  57  Pa.  Super.  592. 

69.  Ash  V.  Purnell,  26  Abb.  N.  C. 
92,  19  Civ.  Proe.  234,  16  Daly  189,  11 
N.  Y.  Supp.  54,  32  N.  Y.  St.  306; 
People  ex  rel.  Kilgallon  v.  Nuhn,  '92 
Misc.  312,  156  N.  Y.  Supp.  559. 

[a]  A  stay  of  the  warrant  cannot 
be  ordered  by  the  justice  after  final 
order.  People  ex  rel.  Kilgallon  v.  Nuhn, 
92  Misc.  312,  156  N.  Y.  Supp.  559. 
Compare  infra,  VI,  B,  20,  d. 

70.  See  infra,  VI,  B.  20. 

71.  See  People  ex  rel.  Kilgallon  v. 
Nuhn,  92  Misc.  312,  156  N.  Y.  Supp. 
559. 

72.  See  the  section  next  following. 

73.  Felleni  v.  Cinci,  89  Misc.  468, 
152  N.  Y.  Supp.  695,  the  New  York 
municipal  court  may  vacate  the  final 
order  dispossessing  a  tenant  upon  whom 
no  precept  was  served. 

As  to  vacating  judgments  generally, 
see  the  title  "Judgments;"  in  justice 
courts,  see  the  title  "Justices  of  the 
Peace." 

74.  Sterling  v.  Eichardson,  24  Leg. 
Int.  (Pa.)  140.  See  Buchanan  v.  Bax- 
ter, 67  Pa.  348. 

75.  Sterling  v.  Eichardson,  24  Leg. 
Int.    (Pa.)    140. 

76.  Davis  v.  Davis,   115   Pa.   261,   7 
Atl.   746;    Graver  v.  Fehr,  89  Pa.  460; 
Fahnestock  v.  Faustenauer,  5   Serg.   &  j 
R.    (Pa.)    174. 

[a]  If  the  complaint  sets  forth  the 
facts  necessary  to  jurisdiction  and  the 
justice  finds  the  complaint  true  and  so 
states  on  the  record,  it  will  suffice. 
Ballou  V.  Mehring,  28  Pa.  Super.   156. 

[b]  Matters  to  be  shown  (1)  are  a 
written  or  parol  lease  (Weber  v.  Porr, 

Vol.  XVIII 


1  Leg.  Rec.  [Pa.]  131;  Graver  v.  Fehr, 
89  Pa.  460.  But  see  Stroup  v.  Mc- 
C'lure,  4  Yeates  [Pa.]  523),  (2)  a  rent 
reserved  (Graver  v.  Fehr,  89  Pa.  460), 
(3)  the  duration  of  the  term  (Wolf  f. 
Brown,  14  Pa.  Dist.  88),  (4)  proper 
notice  to  tenant  (Eich  v.  Keyser,  54 
Pa.  86;  Speigle  v.  McFarland,  25  Leg. 
Int.  [Pa.]  165;  Proutv  v.  Shivelv,  31 
Pa.  Co.  Ct.  634;  Wolf  v.  Brown,  30 
Pa.  Co.  Ct.  105.  But  see  Thamm  t. 
Hamburg,  7  Phila.  [Pa.]  266),  (5)  and 
that  lessor  was  peaceably  possessed. 
Wolf  r.  Brown,  30  Pa.  Co.  Ct.  105; 
Xander  r.  Weiss,  28  Pa.  Co.  Ct.  80; 
Spidle  V.  Hess,  13  Pa.  Dist.  449. 

77.  Swvgert  v.  Goodwin,  32  S.  C 
146,  10  S.  E.  933. 

[a]  The  right  to  trial  by  jury  is  not 
violated  by  the  provision  allowing  the 
justice  to  issue  warrant  forthwith. 
Swvgert  V.  Goodwin,  32  S.  C.  146,  10 
S.  E.  933. 

Compare  supra,  VI,  B,   13. 

78.  Ga.— Jones  v.  Blackwelder,  143 
Ga.  402,  85  S.  E.  122;  Abbott  v.  Berrie, 
135  Ga.  369,  69  S.  E.  477.  Mo.— St. 
Louis  Billposting  Co.  v.  Stanton,  172 
Mo.  App.  40,  154  S.  W.  821.  N.  J. 
Inhabitants  of  Union  Tp.  v.  Bayliss,  40 
N.  J.  L.  60;  Guild  v.  Eeilly,  9  N.  J.  L. 
209.  N.  Y.— Babin  v.  Ensley,  14  App. 
Div.  548,  43  N.  Y.  Supp.  849;  People 
ex  rel.  Kilgallon  v.  Nuhn,  92  Misc.  312, 
156  N.  Y.  Supp.  559.  Pa.— Juergen  t: 
Allegheny  County,  204  Pa.  501,  54  Atl. 
281. 

[a]  By  Whom  Issued. — The  warrant 
must  be  issued  by  the  judge  before 
whom  the  precept  is  returnable.  Kier- 
nan  r.  Reming,  7  Civ.  Proe.  (N.  Y.) 
31L 
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states,  the  defendant  fails  within  a  certain  time  after  the  rendition 
of  the  judgment  to  surrender  the  premises.'^® 

b.  Effect  of  Issuance.  —  The  issuance  of  the  warrant  or  writ  termi- 
nates the  lease  and  annuls  the  relation  of  landlord  and  tenant,^"  even 
though  the  tenant  may,  under  proper  circumstances,  have  a  right  of 
redemption.^^ 

c.  Directions  in  and  Execution  of.  —  The  writ  or  warrant  is  di- 
rected to  the  proper  officer  commanding  him  to  forthwith  deliver  pos- 
session of  the  leased  premises,®^  and  in  some  cases  to  make  rent  and 
costs  out  of  the  goods  and  chattels  of  the  defendant. ^^  It  should  be 
executed  by  the  officer  to  whom  directed,^*  at  a  proper  time  of  the 
day,®^  by  removing  all  persons  from,  the  premises  and  investing  the 
plaintiff  with  the  full,  actual  and  complete  possession  thereof, ^^ 

d.  Stay  of  Execution.^''  —  Tender  of  the  rent  due  under  the  judg- 
ment, together  with  the  interest  and  eosts,^^  or  payment  of  the  same 


[b]  A  warrant  is  issued  when  de- 
livered to  the  clerk  ready  for  use, 
though  it  is  never  executed.  Ash  v. 
Purnell,  26  Abb.  N.  C.  92,  19  Civ.  Proc. 
234,  16  Daly  189,  11  N.  Y.  Supp.  54, 
32  N.  Y.  St.  306.  See  also  People  ex  rel. 
Kilgallon  v.  Nuhn,  92  Misc.  312,  156 
N.  Y.  Supp.  559. 

[e]  Mandamus  to  compel  issuance 
of  warrant,  see  People  ex  rel.  Kilgal- 
lon V.  Nuhn,  92  Misc.  312,  156  N.  Y. 
Supp.  559. 

[d]  Where  a  stay  of  execution  of 
the  final  order  is  granted  by  the  county 
judge,  the  clerk  is  thereby  justified  in 
not  signing  and  issuing  the  warrant 
pending  appeal.  People  ex  rel.  Kil- 
gallon V.  Nuhn,  92  Misc.  312,  156  N. 
Y.  Supp.  559. 

[e]  Want  of  jurisdiction  in  the  jus- 
tice is  not  a  good  ground  for  the  oflS- 
cer's  refusal  to  serve  the  writ  of  exe- 
cution. State  r.  Rainey,  99  Mo.  App. 
218,  73  S.  W.  250. 

[f]  Where  no  judgment  is  rendered 
a  writ  of  possession  cannot  issue.  Hal- 
sey  V.  Sauer,  79  N.  J.  L.  159,  74  Atl. 
508. 

79.  State  ex  rel.  Mallu  v.  Judge  of 
Division  D,  128  La.  914,  55  So.  574; 
Audubon  Hotel  Co.  v.  Braunig,  119  La. 
1070.  44  So.   891. 

[a]  Five  days  must  elapse  after 
.iudgment  before  writ  of  possession  is- 
f'ues.  Trimbath  r.  Patterson,  76  Pa. 
277;  Conley  v.  Hicky,  1  Justice  L. 
Rop.   (Pa.)   5. 

fb]  To  issue  the  writ  on  day  of 
judgment  is  erroneous.  Trimbath  v. 
Patterson,  76  Pa.  277. 

80.  Slater  v.  Von  Chorus,  120  App. 


Div.  16,  104  N.  Y.  Supp.  996;  Slater  f. 
Bonfiglio,  56  Misc.  385,  106  N.  Y.  Supp, 
861;  Hofifert  v.  Dutton,  132  N.  Y.  Supp. 
3G0. 

[a]  Liability  for  rent  accrued  prior 
to  the  issuance  of  the  warrant,  is  not 
terminated.  Berg  v.  Kaiser,  137  App. 
Div.  1,  122  N.  Y.  Supp.  85. 

81.  Pursell  r.  New  York  Life  Ins.  & 
Trust  Co.,  42  N.  Y.  Super.  383.  See 
ii'fra,  V[,  B,  23. 

82.  Ilicenbothem  v.  Lowenbein,  3 
Robt.   (N.  Y.)    22. 

83.  See  Hicenbothem  v.  Lowenbein 
3  Robt.   (N.  Y.)   22. 

84.  Hicenbothem  v.  Lowenbein,  3 
Robt.   (N.  Y.)   22. 

85.  Hicenbothem  v.  Lowenbein,  3 
Robt.  CN.  Y.)  22;  Jansen  r.  Bernard, 
12  Wkly.  Dig.   (N.  Y.)   499. 

86.  Union  Twp.  v.  Bayliss,  40  N.  J 
L.  60. 

[a]  The  test  is  that  the  plaintiff 
must  be  so  established  in  his  possession 
by  the  officer,  that  any  person  enter- 
ing upon  him,  se  invito,  will  be  indiet- 
alde  for  a  forcible  entry.  Union  Twp, 
r.  Bayliss,  40  N.  J.  L.  60. 

[b]  An  opportunity  to  remove  the 
goods  on  the  premises  may  be  given  to 
the  tenant  by  the  ofl3cer  or  such  ofli- 
cer  may  himself  remove  them  as  agent 
of  the  plaintiff.  Union  Twp.  v.  Bay- 
liss, 40  N.  J.  L.  60, 

87.  Enjoining  execution,  see  infra, 
VT,  B,  24. 

Proceedings  in  error  as  a  stay,  see 
ivfra,  VI,  B,  21,  d. 

88.  Paris  v.  Vagconcellos,  14  Hawaii 
590;  People  ex  rel.  Kilgallon  r.  Nuhn, 
92  Misc.  312,  156  N,  Y.  Supp,  559}  As- 
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into  coiirt,^^  will  in  some  jurisdictions  stay  the  issuance  of  the  writ 
or  warrant  of  possession. 

21.  Review.  —  a.  In  General.  —  Landlord's  dispossessory  proceed- 
ings under  the  statutes  are  reviewable  in  the  manner  and  within  the 
limitations  prescribed  in  such  statutes,  provided  the  decision  sought 
to  be  reviewed  is  a  final  one,®"  and  the  amount  involved  sufficient  to 
vest  the  appellate  court  with  jurisdiction.^^ 

b.  MeUiods  of  Bevieiv.  —  The  remedy  provided  for  reviewing  these 
summary  orders  or  judgments  is  by  one  or  more  of  the  usual  proceed- 
ings by  appeal,^^  or  writ  of  error,®^  or  certiorari,^* 

c.  Manner  of  Proceeding.  —  The  right  to  have  the  judgment  re- 
viewed must  be  exercised  within  the  time  allowed  by  the  statute,^^ 


byll  V.  Haims,  38  Misc.  578,  78  N.  Y. 
Supp.  64. 

89.  Flewellen  v.  Lent,  91  App.  Div. 
430,  86  N.  Y.  Supp.  919. 

[a|  Deposit  With  the  Clerk  Not 
Sufficient. — People  ex  rel.  Kilgallon  v. 
Nuhn,  92  Misc.  312,  156  N.  Y.  Supp. 
559. 

[b]     Dismissal  will  be  ordered  upon . 
payment  of  the  rent,  interest  and  costs 
before   the   issuance    of    the    warrant. 
Hett  V.  Lange,  139  App.  Div.  743,  124 
N.  Y.  Supp.  573. 

90.  Bergholtz  v.  Ithaca  St.  R.  Co., 
27  Misc.  176,  58  N".  Y.  Supp.  388,  29 
Civ.  Proc.  291;  Sipp  v.  Eeich,  88  N.  Y. 
Supp.   960. 

[a]  From  a  dismissal  there  can  be 
no  appeal.  Sipp  v.  Eeich,  88  N.  Y. 
Supp.  960. 

[b]  Failure  to  specify  amount  of 
costs  does  not  affect  the  finality  of  the 
judgment.  Bergholtz  v.  Ithaca  St.  R. 
Co.,  27  Misc.  176,  58  N.  Y.  Supp.  388, 
29  Civ.  Proc.  291. 

91.  Lamouraine  v.  Judge  Civil  Dis- 
trict Court,  45  La.  Ann.  1316,  14  So. 
232;  D'Armond  v.  Pullen,  13  La.  Ann. 
137. 

92.  La. — State  ex  rel.  McMahon  v. 
St.  Paul,  52  La.  Ann.  1039,  27  So.  571. 
N.  Y.— Soop  V.  Burnhans,  183  N.  Y.  227, 
76  N.  E.  14;  Everall  v.  Lessen,  7  Civ. 
Proc.  112;  Broadwell  v.  Holcomb,  4  Civ. 
Proc.  159,  65  How.  Pr.  502;  Barrus  v. 
Parsons,  109  App.  Div.  634,  96  N.  Y. 
Supp.  359.  Pa.— Smith  v.  Smith,  23  Pa. 
Dist.  572;  Lehman  v.  Lehman,  19  Pa. 
Dist.  590.  S.  C— Carlisle  v.  Prior,  48 
S.  C.  183,  26  S.  E.  244. 

fa]  An  appeal  to  the  appellate 
division  of  the  supreme  court  is  not  al- 
lowed where  the  proceeding  has  already 
been  taken  on  appeal  from  the  justice 
of    the    peace    to    the    county    court. 
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Barrus  v.  Parsons,  109  App.  Div.  634, 
96  N.  Y.  Supp.  359. 

[b]  In  Pennsylvania  under  statute 
of  1863  the  only  remedy  for  an  erron- 
eous decision  is  by  appeal.  Koontz  v. 
Hammond,  62  Pa.   177. 

[c]  In  Connecticut  an  appeal  will 
not  lie.  Marsh  v.  Burhans,  79  Conn. 
306,  64  Atl.  739;  Banks  v.  Porter,  39 
Conn.  307. 

[d]  Necessary  parties  may  be  sub- 
stituted on  appeal  for  a  respondent  who 
died  pending  appeal.  Demaron  v.  Mar 
tin,  72  Misc.   152,   131   N.  Y.  Supp.  46 

93.  Hartford  Wheel  Club  v.  Trav- 
eler's Ins.  Co.,  78  Conn.  355,  62  Atl. 
207. 

94.  Pearson  v.  Abell,  16  Ga.  App. 
634,  85  S,  E.  935;  Graver  v.  Fehr,  89 
Pa.  460;  Brenner  f.  Meltzer,  30  Pa.  Co. 
Ct.  294;  Vogel  v.  Trumberg,  26  Pa.  Co. 
Ct.  464;  EisenVjerg  r.  Sulzner,  23  Pa. 
Dist.  921;  Smith  v.  Smith,  20  Pa.  Dist. 
1044;  Arnsthal  v.  Patterson,  3  Penny. 
25. 

[a]  Certiorari  Not  a  Proper  Rem- 
edy.— State  ex  rel.  McMahon  v.  St. 
Paul,  52  La.  Ann.  1039,  27  So.  571. 

95.  Audubon  Hotel  Co.  v.  Braunig, 
119  La.  1070,  44  So.  891;  Willard  V- 
Martin,  23  Pa.  Co.  Ct.  285. 

[a]  Attorney  cannot  extend  the 
time  for  an  appeal  from  final  judgment 
in  justices'  court.  Bergholtz  v.  Ithaca 
St.'R.  Co.,  27  Misc.  176,  58  N.  Y.  Supp. 
388,  29  Civ.  Proc.  291. 

[b]  Bill  of  exceptions  must  be  filed 
within  forty-eight  hours  from  the 
judgment.  Marsh  ;;.  Burhans,  79  Conn. 
306,   64   Atl.   739. 

f  c !  Time  for  issuing  certiorari  is 
not  limited  to  ten  davs.  Eisenberg  v. 
Sulzner,  23  Pa.   Dist.  921. 

fd]  The  writ  of  error  in  Connecti- 
cut   must    be    procured    within    forty- 
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and  the  time  begins  to  run  from  the  time  judgment  is  announced  or 
rendered.'^ 

Afftdavit.  —  It  is  sometimes  necessary  to  make  aflfidavit  that  the  pro- 
ceeding in  error  is  not  instituted  for  delay." 

A  bond  or  iindertaking  may  not  be  required,^'  but  usually  it  is  made 
a  condition  to  defendant's  right  to  proceed  in  error,®^  in  which  case 
it  must  be  in  the  form  and  upon  the  conditions  prescribed  by  statute.* 

d.  Stay  of  Proceedings.  —  The  proceedings  in  error  may,^  or  may 
not,^  according  to  the  statute  they  are  based  on,  operate  as  a  stay. 


eight  hours  after  judgment.     Marsh  f. 
Burhans,   79   Conn.   306,   64  Atl.   739. 

96.  State  ex  rel.  Mallu  v.  Judge  of 
Division  D,  128  La.  914,  55  So.  574. 

97.  Carter  v.  Hess,  3  W.  N.  C.  (Pa.) 
325;  McClelland  v.  Patterson,  4  Sad. 
264,  10   Atl.  475. 

[a]  To  certiorari  no  affidavit  neces- 
sarv.  Veditz  v.  Levy,  17  W.  N.  C. 
(Pa.)  477. 

98.  Carlisle  v.  Prior,  48  S.  C.  183, 
26  S.  E.  244. 

[a]  To  certiorari  no  bond  neces- 
sary. Veditz  V.  Levy,  17  W.  N.  C. 
(Pa.)  477. 

99.  Conn.  —  Marsh  v.  Burhans,  79 
Conn.  306,  64  Atl.  739.  Mass.— Pray  v. 
Wasdell,  146  Mass.  324,  16  N.  E.  266. 
Mich. — Schellenberg  v.  Frank,  139 
Mich.  183,  102  N.  W.  644;  Hofeman  v. 
Fidelity  &  Deposit  Co.,  184  Mich.  210, 
150  N.  W.  844;  Chiera  f.  McDonald, 
121  Mich.  54,  79  N.  W.  908.  Mo.— Mor- 
ris V.  Horrell,  35  Mo.  467.  Pa.— Koe- 
nig  V.  Bauer,  57  Pa.  168,  1  Brewst.  304. 

fa]  For  form  of  bond,  see  Bauer  v. 
Wasson,  66  Mich.  256,  33  N.  W.  186. 

fb]  Amendment  of  the  recogniz- 
ance permitted  in  the  appellate  court. 
Koenig  v.  Bauer,  57  Pa.  168,  1  Brewst. 
304. 

[c]  Dismissal  of  appeal  for  insuffi- 
cient bond.  Chiera  v.  McDonald,  121 
Mich.  54,  79  N.  W.  908. 

fd]  Jurisdiction  of  trial  court  not 
divested  where  no  proper  bond  is  given. 
Audubon  Hotel  Co.  v.  Braunig,  119  La. 
1070,  44  So.  891. 

1.  Audubon  Hotel  Co.  v.  Braunig, 
119  La.  1070,  44  So.  891;  Chiera  v.  Mc- 
Donald, 121  Mich.  54,  79  N.  W.  908. 

[a]  An  ordinary  appeal  bond  will 
not  suffice.  Audubon  Hotel  Co.  v. 
Braunig,  119  La.  1070,  44  So.  S91. 

[bl  Condition  of  Bond.— The  bond 
is  usually  conditioned  to  enter  the  ac- 
tion and  pay  plaintiff  if  the  final  judg- 
ment is  in  his  favor  all  rent  then  due, 


all  intervening  rent  and  all  damages 
and  loss  sustained,  and  costs.  Pray 
t:.  Wasdell,  146  Mass.  324,  16  N.  E. 
266;  Morris  v.  Horrell,  35  Mo.  467. 

2.  Haines  v.  Levin,  51   Pa.  412. 

fa]  Certiorari  operates  as  a  super- 
sedeas in  Philadelphia.  Connelly  V, 
Arundel,  6  Phila.   (Pa.)   38. 

[b]  A  ■writ  of  error  to  affirmance  on 
certiorari  of  a  magistrate's  judgment 
is  a  supersedeas.  Haines  v.  Levin,  51 
Pa.  412;  Cornog  r.  Phelps,  16  W.  N.  C. 
(Pa.)  115;  McDonald  v.  Gifford,  6  Phila. 
(Pa.)   315. 

fc]  Appeal  as  supersedeas.  Lehman 
V.  Lehman,  19  Pa.  Dist.  590. 

fd]  In  Louisiana  the  appeal  sus- 
pends execution  only  when  defendant 
hag  filed  a  special  defence  stating  that 
all  the  acts  contained  in  his  answer  are 
true  and  entitle  him  to  retain  pos- 
session of  the  premises.  And  if  the 
judge  improvidently  grants  the  sus- 
pensive appeal  without  such  special 
statement,  he  does  not  lose  jurisdiction 
to  enforce  the  execution  of  his  judg- 
ment. Audubon  Hotel  Co.  r.  Braunig, 
119  La.  1070,  44  So.  891;  Mighell  v. 
Kelly,  51  La.  Ann.  281,  25  So.  101; 
Lamouraine  f.  Judge  Civil  District 
Court.  45  La.  Ann.  1316,  14  So.  232. 
See  Mengelle  v.  Abadie,  45  La.  Ann. 
676,  12  So.  921. 

3.  Sage  f.  Harpending,  49  Barb.  (N. 
Y.)  166,  34  How.  Pr.  1;  De  Coursey  v. 
Guarantee  Tr.  &  S.  Deposit  Co.,  81  Pa. 
217. 

[a]  Certiorari  not  a  supersedeas  ex- 
cept in  Philadelphia.  De  Coursey  v. 
Guarantee  Tr.  &  S.  Deposit  Co.,  81  Pa. 
217;   Grubb  v.  Fox,  6  Binn.   (Pa.)   460. 

[b]  An  appeal  from  a  justice  is  not 
a  supersedeas  except  in  Philadelphia. 
Smith  V.  Smith,  20  Pa.  Dist.  1044; 
Krueger  v.  Rutledge,  2  Kulp  (Pa.)  371. 

fc]  The  appeal  of  itself  does  not 
operate  as  a  stav.  Sage  r.  Harpending, 
49  Barb.  (N.  Y.)  166,  34  How.  Pr.  1. 
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Generally  to  have  that  effect,  it  is  necessary  that  defendant  give  bond.* 

e.  Proceedings  in  Reviewing  Court.  —  (I.)  In  General.  —  It  is  some- 
times permitted  defendant  to  deny  for  the  first  time  in  the  appellate 
court  the  facts  of  the  complaint.^ 

Dismissal.  — The  case  will  be  dismissed  where  the  appellate  court 
has  no  jurisdiction  thereof.^ 

Extent  of  Review.  —  Certiorari  brings  up  only  the  record^  and  pre- 
sents for  examination  only  the  question  of  jurisdiction  and  the 
regularity  of  the  proceedings  below.*  The  review  on  appeal  is  con- 
fined generally  to  questions  which  were  properly  before  the  trial 
court.®  On  appeal  from  a  justice  a  de  novo  trial  follows  under  some 
statutes.^" 

(II.)  Judgment.  —  The  appellate  court  cannot  render  a  judgment  for 
rent  in  excess  of  the  jurisdiction  of  the  trial  court." 

Eestitution  to  the  party  injured,  upon  reversal  of  the  judgment 
rests  in  the  court's  discretion.^-     However,  unless  some  reason  exists 


[dl     Where   the   term   has    expired 

and  tenant  is  ordered  dispossessed  for 
holding  over,  no  stay  on  appeal  can  be 
had.  Scheneck  v.  Frame,  63  How.  Pr. 
(N.  Y.)    165. 

4.  La. — Audubon  Hotel  Co.  v.  Brau- 
nig,  119  La.  1070,  44  So.  891.  N.  Y. 
6age  V.  Harpending,  49  Barb.  166,  34 
How.  Pr.  1;  Shaw  v.  McCarty,  2  Mc- 
Carty  Civ.  Proc.  235.  S.  C— Carlisle  v. 
Prior,  48   S.   C.   183,  26  S.  E.   244. 

[a]  Execution  pending  appeal 
stayed  where  bond  given  by  defendant. 
Dunn  V.  Patrick,  156  N.  C.  248,  72  S. 
E.  220. 

5.  Bowles  V.  Dean,  84  Miss.  376,  36 
So.  391;  Harvey  v.  Clark,  81  Miss.  166, 
32  So.  906. 

[a]  On  appeal  from  default  judg- 
ment before  a  justice  defendant  may 
by  affidavit  put  in  issue  the  allegations 
of  plaintiff's  pleading.  Bowles  v.  Dean, 
84  Miss.  376,  36  So.  391. 

6.  McLaurin  v.  Mclntyre,  167  N.  C. 
850,  83  S.  E.  627;  Mclver  v.  Seaboard 
Air  Line  R.  Co.,  163  N.  C.  544,  79  S 
E.  1107. 

[a]  Where  the  justice  had  ho  juris- 
diction the  court  on  appeal  can  have 
none  and  dismissal  will  result.  Mc- 
Laurin V.  Mclntyre,  167  N.  C.  350,  83 
S.  E.  627. 

7.  Cunningham  v.  Everett,  24  Pa. 
Super.  469.  See  generally  the  titl« 
• '  Certiorari. ' ' 

[a]  The  record  of  magistrate's  pro- 
ceedings sent  up  to  the  common  pleas 
must  be  printed  in  appellant's  paper 
book.  Cunningham  v.  Everett,  24  Pa. 
Super.  469. 
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o.  Hal^ey  v.  Sauer,  79  N.  J.  L.  159, 
74  Atl.  508;  Story  v.  Walker,  71  N.  J. 
L.  256,  58  Atl.  349;  Gray  v.  Reynolds, 
67  N.  J.  L.  169,  50  Atl.  670;  Newing  v. 
Stilwell,  67  N.  J,  L.  96,  50  Atl.  493; 
Quidort  v.  Bullitt,  60  N.  J.  L.  119,  36 
Atl.  881;  Fowler  v.  Roe,  25  N.  J.  L. 
549;  Wilmington  S.  S.  Co.  v.  Haas,  151 
Pa.  113,  25  Atl.  85;  Buchanan  v.  Bax- 
ter, 67  Pa.  348;  Union  Canal  Co.  v. 
Keiser,  19  Pa.  134. 

[a]  The  regularity  of  execution 
may  be  inquired  into  on  certiorari. 
Shreiner  v.  Huber,  21  Pa.  Dist.  407. 

[b]  Findings  Presumed  Correct. 
Bedford  v.  Kelly,  61  Pa.  491. 

9.  Matter  of  Coatsworth,  160  N.  Y. 
114,  54  N.  E.  665. 

[a]  Althougl^  certified  to  the  court 
of  appeals  by  the  appellate  division 
the  question  will  not  be  answered  in 
the  former  tribunal  when  it  was  not 
before  the  latter  one.  Matter  of  Coats- 
worth,  160  N.  Y.  114,  54  N.  E.  665. 

[b]  Whether  rent  is  due  is  not  re 
viewable  on  appeal  from  magistrate. 
Goodgion  v.  Latimer,  26  S.  C.  208.  2 
S.  E.  1. 

10.  Koenig  v.  Bauer,  57  Pa.  168,  ) 
Brewst.   304. 

[a]  As  in  Ejectment. — Where  ap- 
peal is  taken  to  common  pleas  from 
justice  court  the  trial  is  in  the  sam( 
manner  as  in  actions  of  ejectment 
Smith  r.   Smith,   23   Pa.   Dist.   572. 

11.  Shields'  v.  Stillman,  48  Mo.  82. 

12.  Witherbee,  Sherman  &  Co.  f. 
Wykes,  1^9  App.  Div.  24,  143  N.  Y. 
Supp.  1067;  Hutchinson  v.  Potter,  IJ 
Pa.  472;  McGee  v.  Fessler,  1  Pa.  126; 
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for  denying  it,^^  it  Avnll  be  ordered.^* 

Costs.  — Upon  reversal  of  plaintiff's  judgment,  defendant  is  entitled 
to  costs." 

f.  Action  on  Appeal  Bond.  —  An  action  is  maintainable  on  the 
party's  appeal  bond  where  the  decision  rims  against  hira,^® 

22*.  Conclusiveness  of  Judgment.  —  The  judgment  has  been  denied 
the  same  quality  of  conclusiveness  which  attaches  to  judgments  in 
other  cases,''     But  generally  it  is  res  judicata  between  the  parties," 


Killeen  r.  Haddock,  4  Kulp  (Pa.)  408. 

18.  Witherbee,  Sherman  &  Co.  v. 
Wyckps,  159  App.  Div.  24,  143  N.  Y. 
Supp.  1067;  Moench  v.  Young,  18  Civ. 
Proc.  259,  9  N.  Y.  Supp.  637,  16  Dalj 
143,  30  N.  Y.  St.  430. 

[al  Where  no  color  of  right  to  pos- 
Bession  exists  in  the  party  removed, 
restitution  will  be  refused.  McQuade  v 
Emmons,  38  N.  J.  L.  397. 

14.  People  ex  rel.  Roberts  v-  Matt- 
hews, 38  N.  Y.  451;  Wolcott  v.  Schenk, 
16  How.  Pr.  (N.  Y.)  449;  Niles  v.  Iro 
quois  Realty  Co.,  57  Misc.  443,  109  N 
Y.  Supp.  712;  Meroney  v.  Wright,  84  N. 
C.  336. 

fa]  A  motion  for  restitution  should 
be  made  by  a  tenant  who  desires  it. 
Du  Bouchet  v.  Wharton,  12  Conn.  533: 
Boyd  17.  Milone,  24  Misc.  734,  53  N 
Y.  Supp.  785. 

15.  Harrison  v.  Swart,  34  Hun  (N 
Y.)  259. 

16.  Md.— Stults  V.  Zahn,  117  Ind. 
297,  20  N.  E.  154.  Mass.— Pray  v. 
Wasdell,  146  Mass.  324,  16  N.  E.  266, 
Mich. — Bauer  v.  Wasson,  66  Mich.  256 
33  N.  W.  186. 

[a]  Assumpsit  on  appeal  bond. 
Hoffman  v.  Fidelity  &  Deposit  Co.,  184 
Mich.  210,  150  N.  W.  844;  Hecht  v. 
Ferris,  45  Mich.  376,  8  N.  W.  82. 

fb]  That  execution  Is  not  issued  on 
the  judgment  within  thirty  days  does 
not  discharge  the  sureties  on  the  bond. 
In  this  respect  appeals  from  justices 
of  the  peace  in  dispossessory  proceed- 
ings differ  from  appeals  from  justices 
in  general.  Bauer  v.  Wasson,  66  Mich. 
256,  .33  N.  W.  186. 

17.  Coe  r.  Haines,  44  N.  J.  L.  134 
Conclusiveness  of  judgments   gener- 
ally see   15   Standard   Proc.   377,   and 
the  titlo  "Res  Judicata." 

fal    Landlord    Not  Protected.— "  It 
can  be  set  up  as  a  shield  by  the  offi 
cers  of  the  law,  but  not  bv  the  land- 
lord;   he    enforces   the   removal    of  hi? 
tenant  at  the  peril  of  a  different  find- 


ing in  an  action  of  trespass  by  the 
tenant.  The  statute  provides  that  thf\ 
landlord  shall  remain  liable,  in  an  ac 
tion  of  trespass,  for  any  unlawful  pro- 
ceeding under  the  act.''  Coe  v.  Haines, 
44  N.  J.  L.   134. 

18.  Mass. — Edwards  v.  Columbia 
Amusement  Co.,  215  Mass.  125,  102  N. 
E.  268.  N.  Y.— Jacob  v.  Thompson,  73 
App.  Div.  224,  76  N.  Y.  Supp.  802; 
Woods  V.  Garcewieh,  67  App.  Div.  53, 
73  N.  Y.  Supp.  472.  Pa.— McClelland 
V.  Patterson,  4  Sad.  264,  16  Atl.  475. 
See  generally  the  title  "Res  Judicata." 

[a]  The  validity  of  the  lease  can- 
not thereafter  be  questioned  by  tho 
tenant.  Reich  v.  Cochran,  151  N.  Y 
122,  45  N.  E.  367,  37  L.  R.  A.  805. 

[b]  Questions  Concluded.— In  gen- 
eral a  judgment  dispossessing  a  tenant 
for  the  non-payment  of  rent  is  conclu- 
sive on  the  question  of  the  existence  of 
the  relation  of  landlord  and  tenant: 
that  the  tenant  has  entered  into  posses- 
sion and  has  defaulted  in  the  payment 
of  rent.  Meverhoffer  t.  Baker,  121 
App.  Div.  797',  106  N.  Y.  Supp.  718; 
Stelle  r.  Creamer,  69  App.  Div.  296,  74 
N.   Y.  Supp.  669. 

fc]  Conclusive  (1)  as  amount  of 
rent  due  where  this  fact  is  an  issue 
(Morris  v.  Horrell,  35  Mo.  467),  (2) 
but  not  where  the  amount  of  the  rent 
is  not  an  issue.  Stelle  v.  Creamer,  69 
App.  Div.  296,  74  N.  Y.  Supp.  669; 
Gross  r.  Salzman,  61  Misc.  630,  114  N. 
Y.  Supp.  411. 

fd]  Holding  as  tenant  concluded. 
Tomlinson  r.  Driver,  53  Ga.  9. 

fe]  Question  of  title  not  concluded. 
Jordan  v.  Jordan,  103  Ga.  482,  30  S.  E. 
265;  Kennedy  v.  Whalen,  5  Kulp  (Pa.) 
35. 

[f]  In  suit  to  restore  possession 
brought  in  equity  between  the  same 
parties  the  judgment  is  res  judicata. 
Edwards  r  Columbia  Amusement  Co., 
215  Mass.  135,  102  N.  E.  268. 
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operates  as  a  bar/^  and  when  rendered  by  a  court  having  jurisdiction 
is  not  open  to  collateral  attack.^" 

23.  Redemption.  —  Redemption  is  sometimes  provided  for  in  the 
'  statutes.  Thus  in  New  York  the  lessee  may  redeem  the  premises  taken 
for  default  in  rent  where  the  unexpired  term  under  which  the  prem- 
ises are  held  exceeds  five  years  at  the  time  the  warrant  is  issued." 
Such  redemption  must  be  made  within  one  year  of  the  execution  of 
the  warrant,^^^  and  to  obtain  it  the  party  must  pay  or  tender  all  the 
rent  in  arrear  at  the  time  of  the  payment  or  tender  with  interest 
thereon  and  the  costs  and  charges  incurred  by  the  petitioner.^^  The 
proceedings  for  redemption  are  equitable  in  their  nature.^* 


19.  Meyerhoffer  v.  Baker,  121  App. 
Div.  797,  106  N.  Y.  Supp.  718;  Mar- 
steller  v.  Marsteller's  Exr.,  132  Pa. 
517,  19  Atl.  ^44,  19  Am.  St.  Rep.  604. 
See  Matthews  v.  Matthews,  17  N.  Y. 
St.  991,  49  Hun  346,  2  N.  Y.  Supp.  121, 
iuid  generally   15  Standard  Proc.  485. 

[a]  Action  for  damages  for  fraud 
in  inducing  tenant  to  enter  into  the 
contract  of  lease,  is  not  barred  by  a 
former  judgment  in  dispossessory  pro- 
ceedings by  the  landlord.  Meyerhoffer 
v.  Baker,  121  App.  Div.  797,  106  N. 
Y.  Supp.  718.  See  also  Juergen  v.  Al- 
legheny County,  204  Pa.  501,  54  Atl. 
281. 

20.  Eeich  v.  Cochran,  105  App.  Div. 
542,  94  N.  Y.  Supp.  404;  Williams  v. 
Columbia  Mills  Co.,  100  S.  C.  363,  85 
S.  E.  160.  See  generally  15  Standard 
Proc.  377. 

[a]  Defaiilt  judgment  of  disposses- 
sion not  subject  to  collateral  attack. 
Eeich  V.  Cochran,  105  App.  Div.  542,  94 
N.  Y.  Supp.  404. 

[b]  A  defective  service  of  process 
not  appearing  upon  the  face  of  the 
dispossessory  proceedings  cannot  be 
urged  in  a  subsequent  action  in  tres- 
pass. Eeich  V.  Cochran,  105  App.  Div. 
542,  94   N.  Y.   Supp.   404. 

21.  Peabodv  v.  Long  Acre  Square 
Bldg.  Co.,  188  N.  Y.  103,  80  N.  E.  657; 
Terwilliger  f.  Browning,  King  &  Co., 
165  App.  Div.  799,  151  N.  Y.  Supp. 
335;  Chumar  v.  Melvin,  53  Misc.  460, 
105  N.  Y.  Supp.  27;  Bien  v.  Bixby,  22 
Misc.  126,  48  N.  Y.  Supp.  810. 

fa]  The  subtenant  is  not  entitled  to 
redeem  upon  default  of  the  original 
tenant.  Koppel  p.  Tilyou,  31  Civ.  Proc. 
185,  70  N.  Y.  Supp.  910. 

[b]  Where  removed  for  default  in 
taxes  (1)  the  tenant  is  not  entitled  to 
redeem.  Wittv  r.  Acton,  58  Hun  552, 
12  N.  Y.  Supp.  757,  35  N.  Y.  St.  949. 

Vol.  XVIII 


See  also  Peabody  v.  Long  Acre  Square 
Bldg  Co.,  188  N.  Y.  103,  80  N.  E.  657. 
(2)  But  where  dispossession  is  sought 
for  default  in  taxes  as  well  as  rent, 
and  pending  the  proceedings  the  taxes 
are  paid,  the  final  order  should  be 
based  on  failure  to  pay  rent  only,  and 
erroneously  rendering  it  for  unpaid 
taxes  also,  does  not  preclude  a  redemp- 
tion. Peabody  v.  Long  Acre  Square 
Bldg.  Co.,  188  N.  Y.  103,  80  N.  E. 
657. 

[e]  A  mortgagee  of  the  lease  whose 
mortgage  was  docketed  before  the  pre- 
cept was  issued,  may  redeem.  Smith 
V.  Acritelli,  120  N.  Y.  Supp.  737. 

[d]  A  new  lease  is  created  by  oper- 
ation of  law  where  redemption  is  had. 
Pursell  V.  New  York  Life  Ins.,  etc. 
Co.,  42  N.  Y.  Super.  383. 

22.  Terwilliger  t).  Browning,  King 
&  Co.,  165  App.  Div.  799,  151  N.  Y. 
Supp.  335;  H.  Koehler  &  Co.  v.  Brady, 
78  Hun  443,  29  N.  Y.  Supp.  388. 

23.  Crawford  v.  Waters,  46  How. 
Pr.  (N.  Y.)  210;  Pursell  v.  New  York 
L.  Ins.  Co.,  42  N.  Y.  Super.  383. 

[a]  Deducting  Profits  of  Landlord. 
It  is  not  sufficient  to  tender  the  differ- 
ence between  the  arrears  of  rent,  costs 
and  charges,  and  either  the  gross  or 
net  rent  or  profits  received  by  the 
landlord  in  the  interval.  Pursell  V. 
New  York  Life  Ins.  &  Trust  Co.,  42  N. 
Y.  Super.  383. 

24.  Ebling  Brewing  Co.  v.  Nimphius, 
58  Misc.  545,  109  N.  Y.  Supp.  808,  jurj- 
trial  not  allowed  as  of  right. 

[a]  The  scope  of  the  adjustment, 
upon  the  hearing  of  the  proceeding,  is 
not  limited  by  the  tender,  but  extends 
so  far  as  substantial  justice  requires. 
Bien  r.  Bixby,  22  Misc.  126,  48  N.  Y. 
Supp.  810. 
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24.  Injunction  Against  Proceedings.  —  a.  In  General.  —  Dispos- 
sessory  procepdin^s  under  the  landlord  and  tenant  acts  may  in  a 
proper  case  be  restrained  at  the  instance  of  the  defendant^^  either 
before  final  order  or  thereafter.^^ 

b.  Jurisdictional  Requisites.  —  To  warrant  the  interference  of 
equity  by  injunction,  some  one  or  more  of  the  well  recognized  heads 
of  chancery  cognizance  must  appear,"  such  as  accident,  mistake  or 
fraud,^^  the  existence  of  equitable  interests,^^  or  the  inadequacy  of 
the  legal  remedy.  In  no  case  will  injunction  issue  when  there  exists 
an  adequate  and  complete  remedy  at  law,^°  by  defense  or  otherwise 
in  the  course  of  the  proceeding  itself,^"*^  or  by  appeal,  writ  of  error, 
certiorari,  or  other  remedy  to  review  the  same.^^ 

Grounds  Illustrated.  — There  will  be  found  in  the  notes  a  number  of 
cases  wherein  the  circumstances  warranted  injunctive  relief,^^  as  well 


25.  Gilmore  v.  Wells,  78  Ga.  197; 
Kaufmann  v.  Liggett,  209  Pa.  87,  58 
Atl.  129,  103  Am.  St.  Rep.  988,  67  L. 
R.  A.  .353;  Denny  v.  Fronheiser,  207 
Pa.  174,  56  Atl.  406;  Naill  v.  Hanover 
Market,  etc.  Co.,  20  York  (Pa.)  85; 
Smith  V.  Smith,  20  Pa.  Dist.  1044. 

[a]  Restraining  actions  at  law  gen- 
erally, see  Potter  v.  Potter,  59  App. 
Div.  140,  69  N.  Y.  Supp.  183;  Landon 
V.  Supervisors,  24  Hun   (N.  Y.)   75. 

|b]  One  having  no  interest  in  or 
title  to  the  property  cannot  invoke  the 
remedy.  Estates  Development  Co.  v. 
Gallagher,  159  App.  Div.  415,  144  N. 
Y.  Supp.  506. 

[c]  Rule  as  to  Ejectment  Followed. 
In  some  jurisdictions,  whether  the  in- 
junction is  sought  before  or  after  final 
order,  it  will  be  granted  only  where 
under  like  circumstances  and  conditions 
it  would  be  granted  in  ejectment.  Es- 
tates Development  Co.  r.  Gallagher,  159 
App.  Div.  415,  144  N.  Y.  Supp.  506; 
Montant  v.  Moore,  61  Misc.  45,  113  N. 
Y.  Supp.  43;  Broadwell  v.  Holcomb,  4 
Civ.  Prnc.  (N.  Y.)  159,  65  How.  Pr. 
502;  Knox  v.  McDonald,  25  Hun  (N. 
Y.)    268. 

26.  Broadwell  v.  Holcomb,  4  Civ. 
Proc.  (N.  Y.)  159,  65  How.  Pr.  502; 
People  ex  rel.  Cook  v.  Parker,  1  Civ. 
Proc..(N.  Y.)   444. 

27.  Warne  v.  Wagenor  (N.  .T.  Eq.), 
15  Atl.  307;  McHendry  v.  Shaffer,  242 
Pa.  476,  89  Atl.  587;  Kaufmann  v.  Lig- 
gett, 209  Pa.  87,  58  Atl.  129,  103  Am. 
St.  Rep.  988,  67  L.  R.  A.  353;  Denny  r. 
Fronheiser,  207  Pa.  174,  56  Atl.  406; 
Denny  r.  Kress,  2  Blair  (Pa.)   345. 

28.  Worthy  t".  Tate,  44  Ga.  152; 
Denny  v.  Fronheiser,  207  Pa.  174,  56 


Atl.  406.  See  Bliss  v.  Murray,  17  Civ. 
Proc.  64,  7  N.  Y.  Supp.  917;  Gilman  v. 
Prentice,  11  Civ.  Proc.  310,  3  N.  Y. 
St.   544. 

[a]  Fraud  in  inducing  lease  is  suffi- 
cient ground  for  equitable  interfer- 
ence. Wilson  V.  Wilson,  19  Pa.  Dist. 
490. 

29.  People  ex  rel.  Cook  v.  Parker,  1 
Civ.  Proc.  (N.  Y.)  444;  Rodgers  v. 
Earle,  5  Misc.  164,  24  N.  Y.  Supp.  913, 
23  Civ.  Proc.  220. 

30.  Ga.— Abbott  v.  Berrie,  135  Ga. 
369,  69  S.  E.  477;  Weaver  v.  Roberson, 
134  Ga.  149,  67  S.  E.  662;  Hays  v. 
Clay,  124  Ga.  908,  53  S.  E.  399;  John- 
son r.  Thrower,  117  Ga.  1007,  44  S.  E. 
846;  Brown  v.  Watson,  115  Ga.  592, 
41  S.  E.  998;  Huff  r.  Markham,  70 
Ga.  284;  Hall  v.  Holmes,  42  Ga.  179. 
La. — McLean  v.  Carroll,  6  Rob.  43; 
Walker  v.  Vanwinkle,  8  Mart.  N.  S. 
560.  N.  Y. — Jessurun  v.  Mackie,  61 
How.  Pr.  261. 

fa]  Injunction  to  restrain  eviction 
denied.  Abbott  v.  Berrie,  135  Ga.  369, 
69  S.  E.  477. 

31.  Tsler  v.  Hart,  161  N.  C.  499,  77 
S.  E.  681 ;  Krueger  r.  Rutledge,  2  Kulp 
(Pa.)  371;  Norton  v.  Kramer,  5  Lack. 
Jur.  (Pa.)  86;  Vanarsdalen  r.  Whitaker. 
10  Phila.    (Pa.)    153,  31  Leg.  Int.  196' 

32.  Mengelle  r.  Abadie,  45  La.  Ann, 
676,  12  So.  921;  Smith  v.  Smith,  20 
Pa.  Dist.  1044. 

33.  See  infra,  this  note. 

[a]  Want  of  jurisdiction  in  the 
court  before  whom  the  dispossessory 
jiroceedings  were  brought.  Kiernan  r. 
Reming,  7  Civ.  Proc.  (N.  Y.)  311; 
Mallissee  r.  Keown,  226  Pa.  74,  74  Atl 
1128;    Kaufmann   v.   Liggett,   209   Pa. 
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as  some  wherein  the  remedy  has  been  refused.^* 

25.  Remedy  for  Wrongful  Eviction.  —  Wrongful  eviction  of  a 
tenant  through  statutory  dispossessory  proceedings *entitles  him  to 
maintain  an  action  against  the  landlord  for  daraages.^^ 


I 


87,  58  Atl.  129,  103  Am.  St.  Eep.  988. 
67  L.  R.  A.  35,3.  See  Bliss  v.  Murray, 
17  Civ.  Proc.  64,  7  N.  Y.  Supp.  917; 
Gilman   v.  Prentice,   11   Civ.   Proc.   310, 

3  N.  Y.  St.  544;  Broadwell  v.  Holcomb, 

4  Civ.  Proc.  (N.  Y.)  159,  65  How.  Pr. 
502. 

[b]  Inability  To  Set  Up  Defense. 
It  is  a  good  ground  for  injunction  that 
the  defendant  was  from  the  peculiar 
circumstances  of  the  case  prevented 
from  setting  up  his  defense.  See  Bliss 
V.  Murray,  17  Civ.  Proc.  64,  7  N  Y. 
Supp.  917;  Gilman  v.  Prentice,  11  Civ. 
Proc.  310,  3  N.  Y.  St.  544. 

[c]  Landlord  making  an  oppressive 
use  of  the  judgment.  Broadwell  v. 
Holcomb,  4  Civ.  Proc.  (N.  Y.)  159,  65 
How.  Pr.  502;  People  v.  Parker,  1  Civ. 
Proc.   (N.  Y.)   444. 

[d]  Title  of  landlord  terminated 
after  judgment.  See  People  ex  rel. 
Cook  V.  Parker,  1  Civ.  Proc.  (N.  Y.) 
444. 

[el  Inability  through  poverty  to 
give  bond  to  arrest  the  proceedings. 
Johnson  v.  Thrower,  117  Ga.  1007,  44 
S.  E.  846;  Brown  v.  Watson,  115  Ga. 
592,  41  S.  E.  998;  Huff  v.  Markham,  70 
Ga.  284;  Hall  v.  Holmes,  42  Ga.  179. 

[f]  No  relation  of  landlord  and 
tenant  existing  between  the  parties. 
Evans  v.  Thompson,  143  Ga.  61,  84  S. 
E.  128. 

[g]  False  affidavit  and  the  further 
circumstance  of  an  independent  title 
set  up  in  defendant.  Gilmore  v.  Wells, 
78  Ga.  197. 

[h]  Where  Defendant  Entitled  to 
Affirmative  Equitable  Relief. — Rodgers 
f.  Earle,  5  Misc.  164,  24  N.  Y.  Supp. 
913,  23  Civ.  Proc.  220. 

34.     See  infra,  this  note. 

[a]  Breach  of  covenant  or  condi- 
tion in  the  lease  by  the  landlord. 
Weaver  v.  Roberson,  134  Ga.  149,  67 
S.  E.  662;  Huff  v.  Markham,  70  Ga. 
284. 

[b]  Contract  to  renew  the  lease 
broken.  Denny  v.  Fronheiser,  207  Pa. 
174,  56  Atl.  406;  Appeal  of  Pittsburgh 
&  A.  Drove- Yard  Co.,  123  Pa.  250,  16 
Atl.  625. 
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fc]  Error  in  Proceedings. — Reynolds 
V.  Davis,  J   Kulp   (Pa.)   342. 

[d]  Impartial  Trial. — A  mere  un- 
supported allegation  that  plaintiff  can- 
not have  a  fair  and  impartial  trial, 
because  defendants  have  selected  jus- 
tices of  the  peace,  friendly  to  them- 
selves, will  not  warrant  an  injunction. 
Denny  v.  Fronheiser,  207  Pa.  174.  56 
Atl.   406. 

35.  Ga.— Crusselle  v.  Pugh,  71  Ga. 
744.  La.— Block  v.  Bonnet,  28  La. 
Ann.  540.  Mich.— Crozier  v.  Allen,  117 
Mich.  171,  75  N.  W.  300.  See  Schellen- 
berg  V.  Frank,  139  Mich.  183,  102  N. 
W.  644;  Lane  v.  Ruhl,  103  Mich.  38,  61 
N.  W.  347.  N.  Y.— Terwillinger  v. 
Browning,  King  &  Co.,  165  App.  Div. 
799,  151  N.  Y.  Supp.  335;  Witherbee, 
Sherman  &  Co.  v.  Wykes,  159  App.  Div. 
24,  143  N.  Y.  Supp.  1067;  Halperin  v. 
Henry,  144  App.  Div.  658,  129  N.  Y. 
Supp.  599. 

[a]  Voluntary  removal  by  tenants 
after  the  order  of  dispossession,  will 
preclude  an  action  for  damages  upon 
reversal.  Halperin  v.  Henry,  144  App 
Div.  658,  129  N.  Y.  Supp.  599. 

fb]  That  he  could  not  give  bond  to 
stay  the  proceedings  does  not  deprive 
tenant  of  his  right  to  maintain  the 
action  for  wrongful  eviction.  Crus- 
selle V.  Pugh,  71  Ga.  744. 

[c]  A  subtenant  may  maintain  an 
action  against  the  landlord  where 
wrongfully  dispossessed.  Eten  v.  Luv- 
ster,  60  N.  Y.  252;  Hay  den  v.  Florence 
S.  M.  Co.,  54  N.  Y.  221;  Croft  v.  King, 
8  Dalv  (N.  Y.)  265;  Woods  v.  Kernan, 
57  Hun  21,5,  10  N.  Y.  Supp.  654,  19  Civ. 
Proc.  180,  32  N.  Y.  St.  815. 

[d]  Trespass  is  a  proper  remedy. 
Sperry  v.  Seidel,  218  Pa.  16,  66  Atl. 
853;  Dickson  v.  Wood,  209  Pa.  345,  58 
Atl.  668;  Juergen  v.  Allegheny  County, 
204  Pa.  501,  54  Atl.  281. 

[e]  A  suit  on  the  bond  precludes 
trespass  or  case  for  single  or  treble 
damages  under  the  statute.  Schellen- 
berg  V.  Frank,  139  Mich.  183,  102  N. 
W.  644. 

[f]  Judgment  as  Defense. — (1)  A 
judgment  for  possession  is  a  good  de* 
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fense  to  an  action  for  wrongful  evic- 
tion (McClelland  v.  Patterson,  4  Sad. 
264,  10  Atl.  475),  (2)  though  the  judg- 


ment is  reversed  on  certiorari  for  ir- 
regularities. Lease  v.  Home,  47  Pa.  L. 
J.  316. 


LAND  OFFICE. —  See  Public  Lands. 
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CROSS-REFERENCES  : 


Adjoining  Landowners; 

Assistance,  Writs  of; 

Attachment ; 

Covenant,  Action  of ; 

Curtesy ; 

Dower,  Proceedings  To  Recover ; 

Easements ; 

Ejectment ; 

Eminent  Domain; 

Forcible  Entry  and  Detainer: 

Frauds,  Statute  of; 

Homesteads  and  Exemptions ; 

Indians : 


Landlord  and  Tenant ; 

Mechanics'  Liens; 

Mines  and  Minerals ; 

Mortgages ; 

Partition; 

Public  Lands; 

Real  and  IMixed  Actions; 

Reformation ; 

Taxation ; 

Tenants  in  Common; 

Title ; 

Trespass ; 

Trespass  To  Try  Title ; 

Use  and  Occupation; 


Infants ; 

Injuries  to  Persons  and  Property ;    Vendor  and  Purchaser ; 
Joint  Tenants;  Waste; 

Judgments  and  Decrees,  Waters  and  Watercourses; 

Enforcement  of;  Writ  of  Entry. 

Extraterritorial  jurisdiction  over  land,  see  the  titles  "Jurisdiction;" 
"Mortgages." 

For  forms  in  addition  to  those  found  in  this  article,  see  9  Standard 
Proc.  1089,  1259. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  the  article. 


I.  ESTATES  IN  LAND. —  A.  Scope  of  Treatment.  —  This 
section  of  this  article  treats,  in  a  general  way,  of  questions  of  pro- 
cedure arising  in  connection  with  estates  of  freehold.  Copyhold  estates 
having  no  direct  application  to  the  United  States  are  omitted,  and 
leaseholds  are  treated  elsewhere  in  this  work.^  Reference  is  also 
made  to  other  titles,  for  a  discussion  of  estates  viewed  from  the  stand- 
point of  the  number  and  connection  of  owners  and  tenants,^  of  those 
incident  to  the  marriage  relation,-'  and  of  the  interests  arising  from 
the  death  of  the  owner.* 


1. 

ant. 

2. 

and 
3. 


See  the  title  "Landlord  and  Ten- 


See  the  articles  "Joint  Tenants" 

Tenants  in  Common." 

Community  Property. — See  the 
title  "Husband  and  Wife,"  11  Stand- 
ard Proc.  694. 

Curtesy. — See    the    title    "Curtesy," 
6  Standard  Proc.  623. 
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Dower,  see  the  title  "Dower,  Fto- 
ceedings  To  Recover,"  7  Standaed 
Proc.  860. 

Homesteads,  see  the  title  "Home- 
steads and  Exemptions,"  11  Standard 
Proc.  2S4. 

4.  See  the  titles  "Decedents'  Es- 
tates;" "Executors  and  Administra- 
tors;" "Inheritance." 
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B.  Life  Estates. — 1.  Defined  and  Classified.  —  A  life  estate  is 
a  freehold,  not  of  inheritance,^  and  may  be  either  legal  or  convention- 
al:^ the  former  comprising  estates  tail  after  possibilitj'  of  issue  ex- 
tinct ;^  curtesy^  and  dower  f  while  the  latter  consists  of  estates  for  the 
tenant's  own  life,  or  the  life  of  some  other  person.'" 

2.  Remedies  of  Life  Tenant.  —  a.  At  Law.  —  All  remedies  adapted 
ib  the  protection  of  the  life  tenant  in  the  possession  and  enjcynient 
of  his  particular  estate  are  available  to  him.  If  possession  is  wrong- 
fully withheld  from  him  he  may  have  the  intruder  ejected,''  and  for 
any  injury  to  his  estate  he  is  entitled  to  bring  an  action, '^  which,  if 
formal,  may  be  in  trespass'^  or  case." 


5.  2  Bl.  Com.  119. 

6.  Sampson  v.  Grogan,  21  K.  I.  174, 
42  Atl.  712,  44  L.  R.  A.  711;  Swayne  v. 
Lone  Acre  Oil  Co.,  98  Tex.  597,  86  S. 
W.  740,  69  L.  R.  A.  986;  2  Bl.  Com. 
120;  4  Kent  Com.  24;  3  Bac.  Abr.  453. 

7.  2  Bl.  Com.  124;  Litt.,  §32;  3  Bac. 
Abr.  448. 

8.  See  the  title   "Curtesy." 

9.  See  the  title  "Dower,  Proceed- 
ings To  Recover." 

10.  Jeffers  v.  Easton,  Eldridge  & 
Co.,  113  Cal.  345,  45  Pac.  680;  Litt., 
§56;  2  Bl.  Com.  119;  4  Kent's  Com.  24. 

11.  Ala. — Towns  V.  Towns,  121  Ala. 
422,  25  So.  715.  Mo.— Bobb  v.  Graham, 
15  Mo.  App.  289.  Pa. — Heyer  v. 
Kranch,  52  Pa.  Super.  635.  W.  Va. 
Shinn  v.  O'Gara  Coal  Min.  Co.,  72  W. 
Va.  326,  78  S.  E.  104.  Wis.— Beck  v. 
Ashland  Cigar  &  Tobacco  Co.,  146  Wis. 
324,  130  N.  W.  464,  Ann.  Cas.  1912C, 
239. 

See  generally  the  title  "Ejectment." 

[a]  The  action  abates  upon  the  life 
tenant's  death.  Brown  v.  Kendall,  13 
Gray  (Mass.)   272. 

[b]  Summary  proceedings  in  the 
nature  of  ejectment  may  be  instituted 
by  a  life  tenant  against  a  lessee  hold- 
ing over.  White  f.  Arthurs,  24  Pa. 
96.  As  to  such  proceedings  generally, 
see  the  title  "Landlord  and  Tenant." 

12.  Ark.— Bentonville  R.  R.  r.  Bak- 
er, 45  Ark.  252.  Ga. — Brown  v.  Wood- 
liff,  89  Ga.  413,  15  S.  E.  491.  Ind.— Ohio 
&  M.  Ry.  Co.  V.  Trapp,  4  Ind.  App.  69, 
30  N.  E.  812.  Ky.— City  of  Louisville 
V.  Kramer's  Admx.,  151  Ky.  117,  151 
8.  W.  379;  Alford's  Admr.  v.  Stanford, 
13  Ky.  L.  Rep.  876.  Md. — Zimmerman 
f.  Shreeve,  59  Md.  357.  N.  C— Bur- 
nett V.  Thompson,  51  N.  C.  210,  52  N.  C. 
407.  Ohio.— Neuhs  v.  Grasselli  Chem- 
ical Co.,  a  Ohio  Dec.  203,  5  Ohio  N.  P. 
359.     Pa. — Mclntire   v.    Westmoreland  ' 


Coal  Co.,  118  Pa.  108,  11  Atl.  808. 
W.  Va. — Johnson  p.  Chapman,  43  W. 
Va.  639,  28  S.  E.  744;  Yeager  ;;.  Fair- 
mont, 43  W.  Va.  259,  27  S.  E.  234; 
Jordan  v.  Benwood,  42  W.  Va.  312,  26 
S.  E.  266,  57  Am.  St.  Rep.  859,  36  L. 
R.  A.  519.  Eng.— Bedingfield  v.  On- 
slow, 3  Lev.  209,  83  Eng.  Reprint  654. 
[a]  That  a  suit  by  the  reversioner 
is  pending  to  recover  for  injury  done 
the  reversion,  does  not  defeat  the  ten- 
ant's right  of  action.  Wood  v.  Griffin, 
46   N.   H.   230. 

13.  Ala. — Lewis  v.  Alston,  176  Ala. 
271,  58  So.  278;  Beard  v.  Hicks,  163 
Ala.  329,  50  So.  232;  Daffin  v.  C.  W. 
Zimmerman  Mfg.  Co.,  158  Ala.  637,  48 
So.  109.  Md. — Zimmerman  r.  Shreeve, 
59  Md.  357.  N.  H.— Wood  v.  Griffin,  46 
N.  H.  230.  N.  C— Burnett  v.  Thomp- 
son, 51  N.  C.  210,  52  N.  C.  407.  Pa. 
Mclntire  v.  Westmoreland  Coal  Co.,  118 
Pa.   108,  11   Atl.  808. 

See  generally  the  title  "Trespass." 
[a]  Under  a  per  quod  in  an  action 
of  trespass  the  life  tenant,  who  is  also 
the  owner  of  the  fee,  may  in  the  one 
action  recover  all  the  damage  resulting 
from  cutting  timber  on  the  land.  The 
per  quod  obviates  the  necessity  of  two 
actions,  one  in  trespass  as  owner  of 
the  first  estate  and  the  other  in  case 
or  trover  as  owner  of  the  fee.  Bur- 
nett f.  Thompson,  51  N.  C.  210.  52  N. 
C.  407. 

14.  Shinn  v.  O'Gara  Coal  Min.  Co., 
72  W.  Va.  326,  78  S.  E.  104.  See  Yea- 
ger V.  Fairmont,  73  W.  Va.  259,  27  S. 
E.  234,  and  the  title  "Case  (The  Action 
of  Trespass  on  the)." 

[a]  The  actual  force  may  be  waived 
and  case  brought.  Mclntire  r.  West- 
moreland Coal  Co.,  118  Pa.  108,  11  Atl. 
808. 

[b]  A  recovery  in  either  form  of 
action  would  be  a  bar  to  an  action  for 
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h.  In  Equity.  —  Equity  will  grant  the  life  tenant  injunctive  relief 
against  a  continuing  trespass,^^  or  against  the  commission  of  waste 
by  one  in  possession.^'  It  will  also  entertain  a  bill  by  the  life  tenant 
to  protect  his  title/^  to  partition  his  estate/^  for  contribution  against 
the  remainderman  or  reversioner/'  or  for  an  equitable  apportionment 
of  an  assessment  upon  the  property. ^^ 

3.  Parties.^^  —  Suits  for  wrongful  acts  of  a  temporary  character, 
interfering  with  the  beneficial  use  and  enjoyment  of  the  land,  and 
diminishing  the  value  of  the  possessory  interest  can,  in  general,  he 
maintained  only  by  the  life  tenant,^^  and  to  such  proceedings  the  re- 


the  same  cause  in  another  form.  Mc- 
Intire  v.  Westmoreland  Coal  Co.,  118 
Pa.   108,   11   Atl.   808. 

[c]  Where  the  action  Is  joint  by  the 
life  tenant  and  remainderman,  case  and 
not  trespass  is  the  proper  remedy.  Mc- 
Intire  r.  Westmoreland  Coal  Co.,  118 
Pa.  108,  11   Atl.  808. 

[d]  A  forfeiture  for  mining  coal 
contrary  to  statute  is  recoverable  in 
trespass  on  the  case.  Shinn  v.  O'Gara 
Coal  Min.  Co.,  72  W.  Va.  326,  78  S.  E. 
104. 

15.  Lowe  V.  Prospect  Hill  Cemetery 
Assn.,  .58  Neb.  94,  78  N.  W.  488,  46 
L.  R.  A.  237.  See  Beck  v.  Ashland 
Cigar  &  Tobacco  Co.,  146  Wis.  324,  130 
N.  W.  464,  Ann.  Cas.  1912C,  239,  and 
generally  the  title   "Trespass." 

16.  Whitworth  v.  Barnes,  168  Mo. 
App.  269,  153  S.  W.  538.  See  gener- 
ally the  title  "Waste," 

17.  Lewis  V.  Alston,  176  Ala.  271, 
58  So.  278;  Skaggs  r.  Deskin  (Tex. 
Civ.   App.),   66   S.   W.   793. 

[a]  Suit  to  try  title  and  to  partition 
the  same.  Skaggs  v.  Deskin  (Tex.  Civ. 
App.),  66  S.  W.  793. 

[h]  A  bill  to  remove  cloud  from  tl^e 
title  cannot  be  maintained  by  a  life 
tenant  not  in  possession.  Lewis  v.  Al- 
ston, 176  Ala.  271,  58  So.  278.  See 
generally  the  title  "Quieting  Title." 

[c]  Quieting  Title. — A  life  tenant 
cannot  have  his  title  quieted  as  to  his 
right  to  convey  a  fee.  But  if  the 
})ower  to  convey  a  fee  be  exercised 
then  the  grantee  or  the  remainderman 
might  have  the  title  adjudicated.  Foud- 
rav  V.  Foudrav,  44  Ind.  App.  444,  89 
N.'  E,  499. 

18.  N.  Y.— Jenkins  v.  Fahey^  73  N. 
Y.  355.  Tex^-;-Skaggs  v.  Deskin  (Tex. 
Civ.  App.),  66  S.  W.  793.  Wis.— Piano 
Mfg.  Co  V.  Kindschi,  131  Wis.  590,  111 
N.  W.  680. 

[a]     As  regulated  by  statute. — Wis. 
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St.,  1898,  §3101,  gives  the  right  to  main- 
tain partition  to  any  one  who  has  an 
estate  in  possession,  but  not  to  one  who 
has  only  an  estate  in  reversion  or  re- 
mainder. Piano  Mfg.  Co.  v.  Kindschi, 
131   Wis.   590,   111   N.  W.  680. 

[bl  Partition  of  Reversion. — Unless 
authorized  by  statute  the  life  tenant 
cannot  have  partition  of  the  reversion. 
Piano  Mfg.  Co.  r.  Kindschi,  131  Wis. 
590,  111  N.  W.  680.  See  Bool  v.  Mix, 
17  Wend.  (N.  Y.)  119,  31  Am.  Dee. 
285. 

19.  Ala. — Troy  v.  Protestant  Epis- 
copal Church,  174  Ala.  380,  56  So.  982, 
Ann.  Cas.  1914B,  815.  Ky.— Daviess 
v.  Myers,  13  B.  Mon.  511,  514.  N.  Y. 
In  re  Miller's  Estate,  Tuck.  346. 

[a]  A  life  tenant  who  has  dis- 
charged a  lien  against  the  property, 
created  by  an  assessment  for  a  public 
improvement  is  not  entitled  to  a  per- 
sonal judgment  against  the  remainder- 
man; his  remedy  is  a  recourse  to  equity 
for  contribution  or  subrogation.  Troy 
r.  Protestant  Episcopal  Church,  174  Ala. 
380,  56  So.  982,  Ann.  Cas.   1914B,  815. 

20.  See  Trov  v.  Protestant  Episcopal 
Church,  174  Ala.  380,  56  So.  982,  Ann. 
Cas.    1914B,  815. 

fa]  Where  a  permanent  public  im- 
provement is  assessed  against  the  prop- 
erty, equity  will  apportion  the  assess- 
ment as  between  the  owners  of  the  life 
estate  and  the  fee.  Trov  v.  Protestant 
Episcopal  Church,  174  Ala.  380,  56  So. 
982,   Ann.   Cas.   1914B.   815. 

21.  See  generally  the  title  "Part- 
ies." 

22.  Neuhs  v.  Grasselli  Chemical  Co., 
8  Ohio  Dec.  203,  5  Ohio  N.  P.  359; 
Shinn  v.  O'Gara  Coal  Min.  Co.,  72  W. 
Va.  326,  78  S.  E.  104.  Compare  the 
title  "Landlord  and  Tenant." 

fa]  For  injuries  of  a  permanent 
nature  causing  damage  only  to  the  in- 
heritance,   the    reversioner    alone    can 
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lYiaindernien  or  reversioners  are  not  necessary  parties.^^  But  in  some 
jurisdictions  it  is  permissible  to  join  the  remaindermen  in  actions  to 
recover  the  possession,-*  or  for  partition  of  the  life  estate.'^  Where 
injury  is  done  to  the  fee  as  well  as  to  the  life  interest,  the  life  tenant 
may  sue  alone  for  his  damages,-"  or  jointly  v^ith  those  entitled  in 
remainder.'^  And  under  some  circumstances  the  presence  of  the  re- 
mainderman may  be  indispensable  to  a  complete  determination  of  the 
issues.^^ 


maintain  the  action,  see  Shinn  v. 
0-Gara  Coal  Min.  Co.,  72  W.  Va.  326, 
78  S.  E.  104.     See  infra,  I,  C,  2. 

23.  Neuhs  v.  Chemical  Co.,  8  Ohio 
Dec.  203,  5  Ohio  N.  P.  359. 

24.  Whitham  r.  Ellsworth,  259  111. 
243,  102  N.  E.  223;  Beck  v.  Ashland 
Cigar  &  Tobacco  Co.,  146  Wis.  324,  130 
N.  W.  464,  Ann.  Cas.   1912C,  239. 

[a]  The  right  to  recover  possession 
need  not  exist  in  all  the  complainants. 
"Perhaps  under  the  common  law  rule 
that,  if  one  plaintiff  in  a  joint  action 
of  ejectment  cannot  recover,  his  co- 
plaintiffs  cannot,  no  recovery  of  pos- 
session could  be  had  in  this  action,  as 
only  the  life  tenant  is  entitled  there- 
to. ..  .  But  our  statute  has  changed 
that  rule.  Section  3074  provides:  'No 
person  can  recover  in  such  action 
(ejectment)  unless  he  has  at  the  time 
of  commencing  the  action  a  valid  sub- 
sisting interest  in  the  premises  claimed 
and  a  right  to  recover  the  same  or  to 
recover  the  possession  thereof  or  of 
some  share,  interest  or  portion  thereof, 
to  be  proved  and  established  in  such 
action.'  This  indicates  clearly  that 
all  the  plaintiffs  do  not  need  to  have 
identical  interests  nor  that  all  need  to 
have  the  right  to  recover  the  posses- 
sion of  the  premises  in  dispute.  It  is 
sufficient  if  they  have  an  interest  there 
in  that  they  are  entitled  to  recover.' 
Beck  V.  Ashland  Cigar  &  Tobacco  Co. 
146  Wis.  321,  130  N.  W.  464,  Ann.  Cas 
1912C,    239. 

25.  Jenkins  r.  Fahey,  73  N.  Y.  355 
Piano  Mfg.  Co.  v.  Kindschi,  131  Wis 
590,  111  N.  W.  680.  See  Troy  v.  Prot 
estant  Episcopal  Church,  174  Ala.  380 
56  So.  982,  Ann.  Cas.  1914B,  815.  Com 
pare  Green  v.  Head,  104  N.  Y.  Supp. 
383. 

26.  Ohio  &  M.  Ry.  Co.  v.  Trapp,  4 
Ind.  App.  69,  30  N.'  E.  812;  Railroad 
f.  Boyer,  13  Pa.  497. 

27.  Ky. — Whitesides  v.  Dorris,  7 
Dana  101.  Pa. — Mclntire  v.  Westmore- 
land Coal  Co.,  118  Pa.  108,  11  Atl.  808; 


Railroad  v.  Boyer,  13  Pa.  497.  W.  Va. 
Shinn  v.  O 'Gara  Coal  Min.  Co.,  72  W. 
Va.  326,  78  S.  E.  104. 

See  Bentonville  R.  R.  v.  Baker,  45 
Ark.   252. 

[a]  The  code  rule  permitting  a 
joinder  of  all  persons  having  an  inter- 
est in  the  subject  matter  of  the  action 
and  in  obtaining  the  relief  demanded 
applies  to  legal  and  equitable  actions 
respecting  life  tenants  and  remainder- 
men. Beck  V.  Ashland  Cigar  &  To- 
bacco Co.,  146  Wis.  324,  130  N.  W.  464, 
Ann.  Cas.  1912C,  239;  Schiffer  v.  Eau 
Claire,  51  Wis.  385,  8  N.  W.  253. 

[b]  Defendant  Protected.  —  "  We 
may  observe  here  that  we  are  unable 
to  see  how  such  joinder  could  possibly 
injure  the  defendant.  A  recovery  in 
such  suit  would  be  a  bar  to  any  subse- 
quent action  by  either  for  the  same 
cause.  Aside  from  this,  the  defendant 
will  have  to  incur  the  risk  of  having 
to  pay  more  money  with  two  actions 
than  with  one,  besides  additional  costs. 
The  only  inconvenience  in  the  case, 
which  we  can  see,  would  be  the  diffi- 
culty of  apportioning  the  damages,  in 
case  of  a  recovery,  between  the  life- 
tenant  and  the  remainderman.  But 
this  is  a  difficulty  with  which  the  de- 
fendant has  no  concern.  He  would  be 
protected  in  any  event."  Mclntire  r. 
Westmoreland  Coal  Co.,  118  Pa.  108, 
11   Atl.  808. 

[c]  The  forfeiture  for  mining  coal 
within  five  feet  from  division  lines,  im- 
posed by  §7,  ch.  79,  W.  Va.  Code,  1906, 
is  recoverable  in  an  action  by  the  life 
tenant,  wherein  it  is  proper  for  him 
to  join  the  reversioners  or  remainder- 
men. Shinn  v.  O'Gara  Coal  Min.  Co., 
72  W.  Va.  326,  78  S.  E.  104. 

28.  Bach  v.  New  York  El.  R.  Co., 
60  Hun  128,  14  N.  Y.  Supp.  620,  38  N, 
Y.  St.  421;  Hurst  r.  Knight  (Tex.  Civ. 
App.),  164  S.  W.  1072. 

fa]     In  an  action  for  an  injunction 

and   damages  against  an   elevated  rail- 

,  road  company  for  the   erection   of  its 
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The  city  is  an  indispensable  party  to  a  bill  by  a  life  tenant  to  ap- 
portion an  assessment  for  a  permanent  local  improvemJent  between 
himself  and  the  remainderman.^* 

4.  Pleading.  —  The  general  rules  of  pleading  are  applicable  to 
actions  by  and  against  life  tenants.  The  circumstances  of  the  injury 
complained  of  should  be  clearly  stated,^"  and  if  recovery  is  also  sought 
for  damage  to  the  reversion  or  remainder  that  claim  should  appear  in 
the  pleading  togethor  with  the  facts  upon  which  it  is  founded. ^^ 
Where  contribution  is  sought  against  a  remainderman  for  having  dis- 
charged a  lien  for  assessments,  the  tenant  must  allege  that  he  has  dis- 
charged such  lien.^^ 

5.  Judgm.ent  or  Decree.  —  In  ejectment  by  a  life  tenant  a  judg- 
ment cannot  be  rendered  confirming  title  in  defendant  upon  his  pay- 
ing an  ascertained  sum.^^  Relief  in  such  action  may  be  granted  to 
the  life  tenant  though  the  remaindermen  who  are  co-plaintiffs  are 
not  entitled  to  judgment.^*  On  the  other  hand  the  remainderman's 
rights  are  not  affected  by  possession  acquired  under  a  judgment 
against  the  life  tenant  alone." 

A  partition  of  the  remainder  may  not  be  decreed  in  an  action  by 
the  life  tenant  for  partition.'" 


structure  in  front  of  the  premises  of 
plaintiff — a  life  tenant — the  persons 
who  represent  the  fee  were  compelled 
to  be  brought  in  so  that  the  proper 
award  as  a  condition  of  refusing  the 
injunction  could  be  made.  Bach  v. 
New  York  El.  R.  Co.,  60  Hun  128,  14 
N.  Y.  Supp.  620,  38  N.  Y.  St.  421. 

[b]  A  remainderman  has  a  right  to 
intervene  in  a  suit  by  the  life  tenant 
against  a  city  for  damage  to  the  land 
caused  bj'  the  widening  of  a  street. 
He  is  jointly  interested  with  the  life 
tenant  in  the  subject  matter  of  the  liti- 
gation and  is  a  necessary  party  to  its 
complete  determination.  Jones  v.  Ashe- 
ville,  116  N.  C.  817,  21  S.  E.  691. 

[c]  Recovering  Fund  on  Tax  Sale. 
To  a  life  tenant's  action  to  recover  a 
surplus  in  the  treasury  after  the  land 
had  been  sold  for  taxes,  the  remainder- 
men are  necessary  parties.  Cuthbert  v. 
United  States,  25   Ct.  CI.  172. 

29.  Troy  v.  Protestant  Episcopal 
Church,  174  Ala.  380,  56  So.  982,  Ann. 
Cas.  1914B,  815. 

30.  Wobd  V.  Griffin,  46  N.  H.  230. 

31.  Wood  V.  Griffin,  46  N.  H.  230. 
fa]     If  payment  to  the  reversioner 

has  already  been  made  for  the  injury 
done  to  him  that  fact  should  be  stated. 
Wood  r.  Griffin,  46  N.  H.  230. 

32.  Trov  V.  Protestant  Episcopal 
Church.  174  Ala.  380,  56  So.  982,  Ann. 
Cas.    1914B,   815. 

[a]     Averring  payment  of  one-tenth 
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of  the  lien  of  the  city  upon  the  com- 
mon property  is  not  sufficient.  Troy  f. 
Protestant  Episcopal  Church,  174  Ala. 
380,  56  So.  982,  Ann.  Cas.   1914B,  815. 

33.  Lewis  v.  Lewis,  76  Conn.  586,  57 
Atl.   735. 

[al  Election  Given  by  Statute  Not 
Available.— Conn.  Gen.  St.,  1902,  §4052, 
which  declares  that  if  plaintiff  in  eject- 
ment shall  elect  to  have  title  confirmed 
in  the  defendant,  and  file  notice  of 
cuch  election,  the  court  shall  ascertain 
what  sum  ought  to  be  paid  by  the  de- 
fendant and  on  payment  thereof,  con- 
firm the  title  in  him,  is  not  applicable 
to  an  action  in  ejectment  by  a  life 
tenant  whose  estate  is  subject  to  con- 
ditions subsequent.  Lewis  v.  Lewis,  76 
Conn.   586,  57  Atl.   735. 

34.  Whitham  v.  Ellsworth,  259  111. 
243,  102  N.  E.  223;  Beck  v.  Ashland 
Cigar  &  Tobacco  Co.,  146  Wis.  324,  130 
N.  W.  464,  Ann.  Cas.  1912C,  239. 

fa]  The  life  tenant's  right  to  re- 
covery is  not  defeated  by  reason  of  his 
joining  the  remaindermen,  who  are  not^ 
entitled  to  judgment.  The  statutes 
relative  to  ejectment  permit  recovery 
on  the  part  of  those  entitled  though 
one  or  more  of  the  co-plaintiffs  do  not 
prove  any  interest.  Whitham  v.  Ells- 
worth,  259   111.   243,   102   N.   E.  223. 

35.  Sand  v.  Church,  152  N.  Y.  174, 
46  N.   E.  609. 

36.  See  Jenkins  v.  Fahey,  73  N.  "X 
355. 
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6.  Sale  on  Execution.  —  A  life  estate  is  subject  to  sale  on  execu- 
tion." 

7.  Termination  of  Life  Estate.  —  If  the  life  tenant  of  real  estate, 
subject  to  a  mort<?ago  of  the  fee,  suffers  the  mortgage  to  be  foreclosed, 
his  life  interest  is  thereby  extinguished.^^ 

By  Decree  of  Court.  — ■  Statutory  provision  is  sometimes  made  whereby 
any  person  interested  in  the  property,  may  upon  the  death  of  the  life 
tenant,  proceed  by  petition  in  a  specified  court  to  have  the  termination 
of  the  life  estate  judicially  decreed.^® 

C.  Reversions  and  Remainders.  —  1.  Defined  and  Explained. 
A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  to  com- 
mence in  possession  after  the  determination  of  some  particular  estate 
granted  out  by  him.*° 

An  estate  in  remainder  is  one  limited  to  take  effect  and  be  enjoyed 
after  another  estate  is  determined.*^ 

2.  Remedies  To  Protect.  —  a.  Pending  Life  Estate.  —  (I.)  Actions 
Generally. —  Remedies  of  a  possessory  nature,  not  being  available  to 
remaindermen  and  reversioners  while  the  life  estate  continues,*-  they 


37.  See   15   Standard  Proc.   871. 

38.  Fidelity  Ins.,  Trust  .";  S.  D.  Co. 
I.  Dietz,  132  Pa.  36,  18  All.  1090. 

[a]  The  tenant  may  become  pur- 
cliaser  of  the  fee  at  a  sale  upon  the 
mortgage.  Fidelity  Ins.,  Trust  &  S.  D. 
Co.  i\  Dietz,  132  Pa.  3G,  18  Atl.  1090. 

39.  Matter  of  Traeey,  136  Cal.  385, 
69  Pac.  20. 

[a]  Nature  of  Proceedings. — "The 
proceedings  under  this  section  partake 
of  the  nature  of  proceedings  in  rem. 
The  petition  is  addressed  to  the  su- 
perior court  and  not  the  probate  court, 
and  is  sinailar  to  a  complaint  or  peti- 
tion in  equity."  Matter  of  Traeey, 
136  Cal.  385,  69  Pac.  20. 

[b]  Notice  must  be  given  to  the 
parties  who  are  interested  in  the  life 
pstate  sought  to  be  declared  termin- 
ated. Matter  of  Traeey,  136  Cal.  385, 
69  Pac.  20. 

fc]  In  whom  title  vests  upon  term- 
ination of  the  life  estate,  the  court 
has  no  power  to  declare.  Matter  of 
Traeey,  136  Cal.  385,  69  Pac.  20. 

Petition  To  Terminate  Life  Estate. 
(Title.) 
To  the  court   of   the   county 

of .  state  of  : 


The  petition  of 
follows: 


represents  as 


That 


is   the   owner   in   fee 


of  the  following  described  real  estate, 
to-wit:    (give  legal   description). 

That  said  ,  on  the  

day    of   ,    19~,     became     the 


owner  of  an  estate  for  life  in  the 
said  real  estate  by  deed  executed  and 

delivered     by    to     the     said 

,   and    duly    recorded     on     the 

day    of ,     19—,     in 

Book      ,      page    of 

Deeds,    in    the     oflice     of    the     county 

recorder    of    sail    county,    a 

copy  of  which  deed  is  hereto  annexed, 
marked  "Exhibit  A,"  and  made  a 
part  hereof. 

That  said  ,  being  the  same 

person   mentioned    as    life    tenant    in 

said    deed,    (^^od   on    the   dsy 

of    ,    19-—,    at     ,     by 

reason  whereof  his  life  estate  in  said 
premises  has  terminated  and  petitioner 
has  become  entitled  to  the  possession 
thereof. 

Wherefore,  petitioner  prays  that 
an  order  be  made  and  entered  herein 

decreeing  that   the  said  died 

on  the  day  of  ,  19—. 

(Verification.) 

40.  4  Kent's  Com.  354;  2  BI.  Com. 
175;   Co.   Litt.   §142b. 

[a]  Method  of  Creation. — A  rever- 
sion is  a  vested  interest  or  estate  and 
can  arise  only  by  operation  of  law.  4 
Kent's  Com.  345. 

41.  2  Bl.  Com.  163;  4  Kent's  Com. 
197. 

[a]  A  remainder  arises  only  by  will 
or  deed.     4  Kent's  Com.  345. 

42.  N.  y. — Eemington  Paper  Co.  v. 
O 'Dougherty,  81  N.  Y.  474;  O'Dono- 
hue  f.  Smith,  130  App.  Div.  214,  114  N. 
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cannot  durmg  that  period  maintain  proceedings  to  recover  possession 
of  the  land,*^  or  those  based  on  injury  to  such  possession.**  Nor  can 
they,  without  the  consent  of  the  life  tenant,  compel  present  partition 
of  the  estate,*^  except  in  those  states  whose  statutes  do  not  make  either 


Y.  Supp.  536.  N.  C. — Maynard  v.  Sears, 
157  N.  C.  1,  72  S.  E.  609.  Wis.— Hooe 
f.  Chicago,  M.  &  St.  P.  E.  Co.,  98  Wis. 
302,  73   N.  W.   787. 

43.  U.  S.— Pugh  V.  Frierson,  221 
Fed.  513,  137  C.  C.  A.  223.  Ala.— Jenk- 
ins V.  Woodward  Iron  Co.,  194  Ala.  371, 
69  So.  646.  Ark. — Le  Sieur  v.  Spikes, 
117  Ark.  366,  175  S.  W.  413.  Ga. 
Brinkley  v.  Bell,  131  Ga.  226,  62  S.  E. 
67.  111.— Cassem  r.  Prindle,  258  111.  11, 
101  N.  E.  241.  Ky.— Walker  v.  Milli- 
ken,  150  Ky.  12,  150  S.  W.  71,  Ann. 
Cas.  1914C,  742;  Hamilton  r.  Hamilton, 
16  Ky.  L.  Rep.  793,  29  S.  W.  876.  N.  C. 
Blount  V.  Johnson,  165  N.  C.  25,  80  S. 
E.  882;  Maynard  v.  Sears,  157  N.  C.  1, 
72  S.  E.  609.  Term.— McCorry  i;.  King's 
Heirs,  3  Humph.  267,  39  Am.  Dec.  165. 
Wis.— Hooe  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  98  Wis.  302,  73  N.  W.  787. 

[a]  Pending  a  statutory  life  estate 
in  the  nature  of  curtesy  the  remainder- 
men cannot  maintain  an  action  at  law 
for  the  possession  of  the  land.  Jenkins 
f.  Woodward  Iron  Co.,  194  Ala.  371, 
69  So.  646. 

fb]  Ejectment  cannot  be  instituted 
by  the  owner  of  the  inheritance,  while 
there  is  an  outstanding  life  estate  and 
the  tenant  is  in  possession.  Ala. — Las- 
ter  V.  Blackwell,  133  Ala.  337,  32  So. 
166.  Colo. — Cowell  v.  South  Denver 
Real  Estate  Co.,  16  Colo.  App.  108,  63 
Pac.  991.  111.— Whitham  r.  Ellsworth, 
259  111.  243,  102  N.  E.  223;  Bonnell  r. 
Smith,  53  111.  375;  Connor  v.  Nichols, 
31  111.  148;  Batterton  v.  Yoakum,  17 
Til.  288.  N.  Y.— Buck  v.  Binninger,  3 
Barb.  391. 

[c]  A  landlord's  summary  proceed- 
ing in  the  nature  of  ejectment,  is  not 
availalble  to  a  reversioner,  to  remove 
the  life  tenant  from  possession.  Buck 
i:  Binninger,  3  Barb.  (N.  Y.)  391.  See 
generallv  the  title  "Landlord  and  Ten- 
ant." 

f  d]  A  writ  of  entry  is  not  a  remedy 
which  the  remainderman  can  pursue, 
since  the  right  of  entry,  necessary  to 
sustain  it,  cannot  exist  in  him,  while 
another  is  rightfully  in  possession  un- 
der an  unexpired  life  estate.  Svlvcster 
V.  Sylvester,  83  Mo.  4fi,  21  Atl.'  783. 

fe]     Trespass  to  try  title  (1)  is  not 
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maintainable  by  remaindermen  and 
reversioners  during  the  life  estate 
(Cook  V.  Caswell,  81  Tex.  678,  684,  17 
S.  W.  385;  Adams  v.  Ramsey,  19  Tex. 
Civ.  App.  294,  46  S.  W.  265);  (2)  un- 
less against  the  life  tenant  himself, 
who  asserts  title  to  the  fee.  Clark  v. 
Cattron,  23  Tex.  Civ.  App.  51,  56  S.  W. 
99.  See  generally  the  title  "Trespass 
To  Try  Title." 

44.  Mass. — Sparhawk  r.  Bagg,  16 
Gray  583;  Shattuck  v.  Gragg,  23  Pick. 
88.  N.  H.— Lane  v.  Thompson,  43  N. 
H.  320.  N.  J.— Beavers  v.  Trimmer,  25 
N.  J.  L.   97. 

[a]  Trespass  quare  clausum  fregit 
(1),  being  based  on  possession,  is  not 
maintainable  by  the  owner  of  the  ex- 
pectant estate.  la. — Bottorff  r.  Lewis, 
121  Iowa  27,  95  N.  W.  262.  Mass. 
Shattuck  V.  Gragg,  23  Pick.  88.  N.  H. 
Lane  v.  Thompson,  43  N.  H.  320.  N.  J. 
Beavers    v.    Trimmer,    25    N.   J.   L.   97. 

(2)  A  stranger  who  cuts  trees  upon  the 
land  is  not  liable  in  trespass  quaro 
clausum  fregit  to  the  owner  of  the 
fee.     Lane  r.  Thompson,  43  N.  H.  320. 

(3)  But  statutes  in  New  York  permit 
trespass  quare  clasum  by  the  owners 
of  the  fee  while  the  life  estate  still 
exists.  Mortimer  v.  Manhattan  Ry. 
Co.,  129  N.  Y.  81,  29  N.  E.  5;  Van 
Deusen  f.  Young,  29  N.  Y.  9;  Living- 
ston r.  Mott,  2  Wend.  (N.  Y.)  605. 

45.  Ala. — Fies  r.  Rosser,  162  Ala. 
504,  50  So.  287,  136  Am.  St.  Rep.  57; 
Wilkinson  r.  Stuart,  74  Ala.  198.  Com.. 
Culver  v.  Culver,  2  Root  278.  Mass. 
Barnard  v.  Pope,  14  Mass.  434,  7  Am. 
Dee.  225;  In  re  Hodgkinson,  12  Pick. 
374.  See  Packard  r.  Packard,  16  Pick. 
191,  194.  Mo. — Simmons  r.  MacAdaras, 
C  Mo.  App.  297.  N.  H.— Brown  f. 
Brown,  8  N.  H.  93.  N.  J.— Stevens  r. 
Enders,  13  N.  J.  L.  271.  N.  Y.— Sulli- 
van r.  Sullivan,  66  N.  Y.  37;  Hughes  r. 
Hughes,  63  How.  Pr.  408;  Green  v. 
Head,  104  N.  Y.  Supp.  383.  See  Morse 
r.  Morse,  85  N.  Y.  53,  57.  Pa.— Zieg- 
ler  r.  Grim,  6  Watts  106;  Wolfe's  Es- 
tate, 15  Montg.  Co.  128,  22  Pa.  Co.  Ct. 
340.  Tenn. — Norment's  Admr.  r.  Wil 
son,  5  Humph.  310;  Robertson  r.  Rob- 
ertson, 2  Swan  197,  201.  Vt— Baldwin 
V.    Aldrich,    34    Vt.    526,    532,    80    Am. 
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actual  or  constructive  possession  necessary  to  the  maintenance  of  such 

action.*" 

To  protect  their  expectant  interest,  remaindermen  and  reversioners 
m:ay,  notwithstanding  an  intervening  life  estate  pursue  all  appropriate 
remedies.*''  If  injury  is  done  the  inheritance  they  have  a  right  to 
maintain  an  action  therefor.*®    Trespass  on  the  case*®  is  a  proper  formal 


Dec.  695;  Nichols  v.  Nichols,  28  Vt. 
228,  67  Am.  Dec.  699.  Wis.— See 
Piano  Mfg.  Co.  v.  Kindschi,  131  Wis. 
fiStO,  111  N.  W.  680.  Eng. — Evans  v. 
Bagshaw,  L.  E.  5  Ch.  340,  39  L.  J. 
Ch.  14:3,  18  W.  R.  657. 

[a]  To  entitle  the  remainderman  to 
the  remedy  there  must  be  a  present 
catatp  in  possession  and  v/here  the  es- 
tate in  possession  is  with  the  tenant 
for  life,  no  partition  can  be  had  there- 
of without  his  consent.  Hughes  v. 
Hughes,  63  How.  Pr.  (N.  Y.)  408. 

46.  Hilliard  v.  Scoville,  48  HI.  453 
{a^rmed,  52  111.  449);  Cook  v.  Webb, 
19  Minn.  129. 

[a]  Partition  subject  to  the  life  es- 
tate permitted  even  without  life  ten- 
ant's consent.  Smith  V.  Gaines,  38  N. 
J.   Eq.   65. 

47.  Ark. — Crowdcr  v.  Fordvce  Lum- 
ber Co.,  93  Ark.  392,  125  S.'  W.  417. 
Conn. — Randall  v.  Cleaveland,  G  Conn. 
328.  Del.— Short  v.  Piper,  4  Har.  (Del.; 
181.  111.— Staudt  r.  Murphysboro,  E.  R. 
L.  H.  &  P.  Co.,  16P  111.  App.  276.  Ky. 
Alford's  Admr.  v.  Stanford,  13  Ky.  L. 
Rep.  876.  N.  H. — Lane  v.  Thompson, 
43  N.  H.  320;  Elliot  v.  Smith,  2  N. 
H.  430.  N.  Y.— Muller  v.  Manhattan 
Ry.  Co.,  124  App.  Div.  295,  108  N.  Y. 
Supp.  852;  Mortimer  r.  Manhatttiu  Ry. 
Co.,  8  N.  Y.  Supp.  53G,  29  N.  Y.  St. 
262,  25  Jones  &  S.  509,  affirmed  in  129 
N.  Y.  81,  29  N.  E.  5.  Wis.— Hooe  r. 
Chicago,  M.  &  St.  P.  E.  Co.,  98  Wis. 
302,  73  N.  W.   787. 

48.  Ala.— Daffin  v.  C.  W.  Zimmer- 
man Mfg.  Co.,  158  Ala.  637,  48  So.  109. 
Ark. — Crowdcr  v.  Fordyce  Lumber  Co., 
93  Ark.  392,  125  S.  W.  417;  Benton- 
ville  R.  R.  r.  Baker,  45  Ark.  252.  111. 
Staudt  V.  Murphysboro,  E.  R.  L.  H.  & 
P.  Co.,  169  111.  App.  276.  Ind.— Shortle 
V.  Terre  Haute  &  I.  R.  Co.,  131  Ind. 
338,  30  N.  E.  1084;  Stevens  •;;.  Hower- 
ton,  49  Ind.  App.  151,  96  N.  E.  968. 
Md. — See  Zimmerman  v.  Shreeve,  50 
Md.  357.  N.  Y.— Muller  v.  Manhattan 
Ry.  Co.,  124  App.  Div.  295,  108  N.  Y. 
Supp.  852;  Mortimer  V.  Manhattan  Ry. 
Co.,  8  N.  Y.  Supp.  536,  29   N.   Y.   St. 


262,  25  Jones  &  S.  509,  affirmed  in  129 
N.  Y.  81,  29  N.  E.  5;  Goggin  v.  Man- 
hattan Ry.  Co.,  104  N.  Y.  Supp.  548; 
Muller  r.  Manhattan  Ry.  Co.,  102  N. 
Y.  Supp.  454.  Pa. — Mclntire  v.  West- 
moreland Coal  Co.,  118  Pa.  108,  11  Atl. 
808.  W.  Va.— Shinn  v.  O'Gara  Coal 
Min.  Co.,  72  W.  Va.  326,  78  S.  E.  104. 
Wis.— Boon  V.  Root,  137  Wis.  451,  119 
N.  W.  121;  Hooe  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  98  Wis.  302,  73  N.  W.  787. 

Joinder  with  action  by  life  tenant, 
see  supra,  1,  B,  3. 

[a]  The  injury  must  be  to  the  re- 
version to  warrant  a  tort  action  there- 
for by  reversioner.  Sparhawk  v.  Bagg, 
16  Gray   (Mass.)   583. 

[b]  "Under  the  code,  the  words  'of 
waste  or  trespass  for'  (contained  in 
prior  statutes — R.  S.  759,  §8)  are  omit- 
ted, and  the  words  'founded  upon'  are 
substituted  in  their  place.  The  words 
omitted,  as  used  in  the  statute,  indi- 
cated the  nature  of  the  action  that 
might  be  maintained.  The  leaving  of 
them  out  of  the  code  would  seem  to  in- 
dicate an  intention  not  to  restrict  the 
party  injured  to  such  actions,  but  to 
give  hira  the  right  to  maintain  an  ac- 
tion founded  upon  an  injury  done  to 
his  inheritance."  Thompson  v.  Man- 
hattan Ry.  Co.,  130  N.  Y.  360,  29  N.  E. 
264. 

[e]  Condemnation  of  part  of  the 
land  resulting  in  injury  to  the  remain- 
ing portions,  gives  the  remainderman  a 
right  of  action,  which  they  may  prose- 
cute during  the  continuation  of  the  par- 
ticular estate.  Hooe  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  98  Wis.  302,  73  N.  W. 
787. 

49.  Conn, — Randall  v.  Cleaveland,  6 
Conn.  3::!8.  Del. — Short  v.  Piper,  4 
Harr,  181.  111. — Frankenthal  v.  Meyer, 
55  111.  App.  405.  Ky.— Robertson '3 
.\dmr.  f.  Rodes,  13  B.  Mon.  325.  Md. 
Franklin  Coal  Co.  v.  McMillan,  49  Md. 
549,  33  Am.  Rep.  280.  Mass.— Ashley 
V.  Ashley,  4  Gray  197;  Putney  r.  Lap- 
ham,  10  Cush.  232;  Shattuck  v.  Gragg, 
23  Pick.  88.  N.  H.— Wood  v.  Griffin, 
46  N.  H.  230;  Anderson  v.  Nesmith,  7 
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action ;  likewise,  under  proper  circumstances,  trespass  de  bonis 
asportatis,^'^  and  trover.®^  Waste  committed  by  the  tenant  is  remediable 
by  an  action  of  waste.^^ 

(II,)  Equitable  Relief.  — Equitable  relief  will  be  granted  where 
necessary  to  the  proper  protection  of  the  interests  of  remaindermen 
and  reversioners,  whether  vested  or  contingent.^^  Their  title  and 
ultimate  right  to  the  property  may  be  established  and  protected  while 
the  life  tenant  is  still  in  possession.^*  To  that  end  they  may  main- 
tain proceedings  to  remove  a  cloud  from  their  title,^'*  or  to  quiet  the 


N.  H.  167.  N.  J.— Tinsman  v.  Belvi- 
dere  Del.  E.  Co.,  25  N.  J.  L.  255,  64 
Am.  Dec-.  415.  N.  C— Burnett  v.  Thomp- 
son, 51  N.  C.  210,  52  N.  C.  407.  Pa. 
Mclntire  v.  Westmoreland  Coal  Co.,  118 
Pa.  108,  11  Atl.  808.  S.  C— Cannon  f. 
Hatcher,  1  Hill  260,  26  Am.  Dec.  177. 
W.  Va. — Jordan  v.  Benwood,  42  W.  Va. 
312,  26  S.  E.  266,  57  Am.  St.  Rep.  859, 
36  L.  R.  A.  519.  Eng. — Jesser  v.  Gif- 
ford,  4  Burr.  2141,  98  Eng.  Reprint  116; 
Thomlinson  r.  Brown,  Saver  215,  96 
Eng.  Reprint  857. 

[a]  One  of  two  reversioners  may 
during  the  continuance  of  the  particu- 
lar estate  maintain  an  action  on  the 
case  for  injury  to  the  reversion,  recov- 
ering only  a  moiety  of  the  damages. 
Putney  v.  Lapham,  10  Cush.  (Mass.) 
232. 

[b]  Cutting  trees  on  the  land.  See 
Lane  v.  Thompson,  43  N.  H.  320. 

fc]  Plowing  up  the  ground  and  car- 
rying away  the  turf.  Randall  v.  Cleave- 
land,  6  Conn.  328. 

[d]  An  intermediate  life  estate  will 
not  defeat  the  action.  Short  v.  Piper, 
4   Har.    (Del.)    181. 

50.  Lane  v.  Thompson,  43  N.  H.  320. 

51.  Short  V.  Piper,  4  Har.  (Del.) 
181;  Burnett  v.  Thompson,  51  N.  C.  210, 
52  N.  C.  407.  See  Daffin  v.  C.  W.  Zim- 
merman Mfg.  Co.,  158  Ala.  637,  48  So. 
109. 

[a]  For  timber  cut  and  carried 
away  trover  will  lie.  Short  r.  Piper, 
4  Har.  (Del.)  181;  Burnett  v.  Thomp- 
son, 51  N.  C.  210,  52  N.  C.  407. 

52.  See  the  title  "Waste." 

53.  Ala.— Winters  v.  Powell,  180 
Ala.  425,  61  So.  96;  Nabors  v.  Woolsey, 
174  Ala.  289,  56  So.  533.  Ark.— Evans 
V.  Pettus,  112  Ark.  572,  166  S.  W.  955. 
Ky.— Kellar  v.  Stanley,  86  Ky.  240,  5 
S.  W.  477;  Simmons  v.  McKav,  5  Bush 
25.  Md.— Foley  v.  Syer,  121  Md.  79, 
88  Atl.  38.  Mo.— Utter  v.  Sidman,  170 
Mo.  284,  70  S.  W.  702.  N.  Y.— Sawyer 
V.  Adams,  140  App.  Div.  756,  126  N.  Y. 
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Supp.  128;  O'Donohue  v.  Smith,  130 
App.  Div.  214,  114  N.  Y.  Supp.  536; 
Goggin  V.  Manhattan  Ry.  Co.,  104  N. 
Y.  Supp.  548;  Muller  v.  Manhattan  Ry. 
Co.,  102  N.  Y.  Supp.  454.  Tenn.— Ford 
V.  Hurt,  127  Tenn.  557,  155  S.  W.  927. 
Vt. — Wheeler  v.  Town  of  St.  Johnsbury. 
87  Vt.  46,  87  Atl.  349. 

[a]  The  remedy  by  appraisement  of 
commissioners  given  by  statute  to  per- 
sons interested  in  lands,  through  which 
a  highway  has  been  laid  and  who  are 
not  satisfied  with  the  damages,  is  avail- 
able only  where  the  highway  is  legally 
laid  out,  and  so  does  not  prevent  a  re- 
sort to  equity  by  remaindermen  to 
whom  no  notice  of  the  condemnation 
proceedings  had  been  given.  Wheeler 
V.  Town  of  St.  Johnsbury,  87  Vt.  46, 
87  Atl.  349. 

[b]  The  sole  existing  contingent  re- 
mainderman may  sue  to  set  aside  a  tax 
title,  since  the  remainder  though  con- 
tingent presently  vests  in  the  described 
class  as  a  class.  Ford  v.  Hurt,  127 
Tenn.  557,  155  S.  W.  927. 

[c]  A  receiver  should  not  be  ap- 
pointed to  collect  rents  and  apply  them 
to  making  repairs.  Sawyer  v.  Adams, 
140  App.  Div.  756,  126  N.  Y.  Supp. 
128. 

54,  Cowell  V.  South  Denver  Real  Es- 
tate Co.,  16  Colo.  App.  108,  63  Pac. 
991;  Kellar  v.  Stanley,  86  Ky.  240,  5 
S.  W.  477;  Simmons  v.  McKay,  5  Bush 
(Kv.)  25.  See  Kelly's  Exr.  v.  Pettus, 
145  Ky.  799,  140  S.  W.  189. 

55.  Ala.— Winters  v.  Powell,  180 
Ala.  425,  61  So.  96.  Ga.— Watson  v. 
Adams,  103  Ga.  733,  30  S.  E.  577.  N.  T. 
O'Donohue  v.  Smith,  130  App.  Div.  214, 
114  N.  Y.  Supp.  536.  Tenn.— Wiley  v. 
Bird,  108  Tenn.  168,  66  S.  W.  43;  Aiken 
r.   Suttle,  4  Lea   103. 

[a]  Relief  Against  Fraudulent  Tax 
Title.  —  Where  the  life  tenant  and 
defendants  fraudulently  conspire  to  de- 
prive the  remainderman  of  his  interest 
In  the  premises  through  the  instrument- 
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title,^^  and  such  proceedings  will  lie  even  against  the  life  tenant." 
Acts  of  the  tenant  entailing  loss  to  the  inheritance,  constitute  sub- 
stantial ground  for  equitable  relief/^  Thus  equity  will  remove  ob- 
structions unlawfully  thrown  in  the  way  of  a  reversioner's  title  and 
to  vest  the  same  in  the  reversioner.'^^  Equitable  interference  is  also 
warranted  by  the  life  tenant's  failure  to  pay  taxes,*"  by  his  wrongful 


ality  of  a  tax  proceeding,  the  remain- 
fiprman  may  sue  in  equity  to  remove 
the  clouds  created  by  such  fraudulent 
hitle,  the  remedy  at  law  by  action  in 
ejectment  being  insufficient.  Boon  r. 
Root,  137  Wis.  451,  119  N.  W.  121. 

[b]  A  power  to  devise  the  land,  ex- 
isting in  the  life  tenant,  will  not  de- 
feat the  remainderman's  right  to  main- 
tain a  suit  to  remove  as  a  cloud  so 
much  of  a  conveyance  by  the  life  ten- 
ant as  purports  to  convey  an  absolute 
fee.  Nabors  v.  Woolsey,  174  Ala.  289, 
56  So.  533. 

56.  Ala. — Jenkins  v.  Woodward  Iron 
Co.,  194  Ala.  371,  69  So.  646;  Lewis  r. 
Alston,  176  Ala.  271,  58  So.  278;  Na- 
bors r.  Woolsev,  174  Ala.  289,  56  So. 
533;  Fies  i:  Rosser,  162  Ala.  504,  50 
So.  287,  136  Am.  St.  Eep.  57.  Idaho. 
Wilson  r.  Linder,  18  Idaho  438,  110 
Pac.  274.  Mo.— Utter  v.  Sidman,  170 
Mo.  284,  70  S.  W.  702.  Neb.— Hobson 
V.  Huxtable,  79  Neb.  334,  112  N.  W. 
658. 

[a]  Neither  possession  nor  right  to 
immediate  possession  is  necessary  on 
the  part  of  a  remainderman  or  rever- 
sioner to  have  his  title  quieted  under 
Acts  1897,  p.  74  (Rev.  St.,  1899,  §650). 
Utter  V.  Sidman,  170  Mo.  284,  70  S.  W. 
702. 

fb]  The  existence  of  a  life  estate 
and  the  possession  of  the  laud  by  one 
holding  under  the  life  tenant  is  an  ob- 
stacle or  impediment  in  the  way  of  the 
reversioner  asserting  his  legal  rights 
in  the  land,  and  entitles  him  to  main- 
tain a  bill  in  equity  to  have  a  cloud 
removed  from  his  title  in  reversion. 
Fies  f.  Rosser,  162  Ala.  504,  50  So.  287, 
136   Am.  St.  Rep.  57. 

57.  Ky.— Kellar  v.  Stanley,  86  Ky. 
240,  5  S.  W.  477.  Neb.— Maurer  r. 
Reif Schneider,  89  Neb.  673,  132  N.  W. 
197,  Ann.  Cas.  1912C,  643.  Tenn. 
Wilev  V.  Bird,  108  Tenn.  168,  66  S.  W. 
43;  Aiken  r.  Suttle,  4  Lea  103. 

But  see  Holmes  v.  Wintler,  47  Fed. 
257. 

58.  Phelan  v.  Boylan,  25  Wis.  679. 

59.  Phelan  v.  Boylan,  25  Wis.  679. 


fa]  Acquisition  of  Tax  Title  by- 
Tenant.— A  tenant  for  life  who  takes 
a  tax  deed  for  taxes  due  before  his 
tenancy  commenced,  holds  the  title  in 
trust  for  the  reversioner  and  equity 
has  jurisdiction  to  work  out  and  de- 
clare such  trust  and  to  correct  the  rec- 
ords so  as  to  disclose  the  tenant's 
actual  interest  in  the  lands  thereby  put- 
ting prospective  purchasers  on  their 
guard.     Phelan  v.  Boylan,  25  Wis.  679. 

[b]  In  Daviess  v.  Myers,  13  B.  Mon. 
(Ky.)  511,  the  tenant  for  life  had  pur- 
chased the  property  at  a  sale  under  exe- 
cution made  to  enforce  payment  of  a 
debt  which  was  a  charge  or  incum- 
brance upon  the  life  estate  as  well  as 
upon  the  reversionary  interest.  Upon 
a  bill  in  chancery  filed  for  that  pur- 
pose, it  was  decreed  that  the  title  of 
the  tenant  for  life  should  vest  in  the 
reversioner  upon  payment  by  the  lat- 
ter of  his  ratable  proportion  of  the  pur- 
chase money  advanced  by  the  tenant. 

fe]  The  tenant  may  be  compelled  to 
record  a  tax  deed  which  he  has  procured 
and  is  withholding  from  record  to  the 
vexation  of  the  reversioners.  Phelan 
r.  Boylan,  25   Wis.  679. 

60.  Cairns  v.  Chabert,  3  Edw.  Ch. 
(N.  Y.)  312;  Phelan  v.  Boylan,  25  Wis. 
679. 

[a]  A  receiver  may  be  appointed  of 
so  much  of  the  rents  of  the  estate  as 
should  be  ueeessary  to  pay  off  the 
taxes  in  arrear.  Cairns  v.  Chabert,  3 
Edw.  Ch.   (N.  Y.)   312. 

[b]  Security  for  the  payment  of 
taxes  in  the  future  may  perhayis  be  re- 
quired of  the  tenant.  See  Phelan  v. 
Boylan,  25  Wis.  679. 

[c]  Redemption  by  life  tenant  ef 
outstanding  tax  titles  may  be  com- 
lielled  in  equitv.  Phelan  v.  Bovlan,  25 
Wis.  679. 

[d]  Refunding  Redemption  Money. 
Where  the  reversioners  or  remainder- 
men have  paid  money  to  redeem  from 
tax  sales,  equity  will  compel  the  life 
tenant  to  refund  it,  together  with  in- 
terest.    Phelan  v.  Boylan,  25  Wis.  679. 
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attempt  to  dispose  of  the  property,^^  or  by  a  breach  of  trust  upon  his 
part.^^ 

Against  continuing  trespasses  and  nuisances  for  which  no  adequate  legal 
relief  is  obtainable,  an  injunction  will  issue  at  the  instance  of  the 
owners  of  the  inheritance  though  the  life  estate  still  exists.®^ 

b.  Upo7i  Termination  of  Life  Estate.  —  The  termination  of  the 
life  estate  unites  in  the  remainderman  or  reversioner  both  title  and 
right  to  possession  and  enables  him  to  pursue  all  remedies  at  law  and 
in  equity  adapted  to  the  recovery  and  protection  of  the  premises." 
They  may  then  recover  the  premises  by  an  ejectment  proceeding," 
by  summary  process,^^  or  by  a  bill  in  equity.^^    And  for  the  protection 


61.  Cairus  v.  Chabert,  3  Edw.  Ch. 
(N.  Y.)    312. 

[a]  Equity  will  restrain  the  tenant 
from  thus  disposing  of  the  land.  Cairns 
V.  Chabert,  3  Edw.  Ch.  (N.  Y.)  312. 

62.  Cruse  v.  Kidd,  195  Ala.  22,  70 
So.  166;  Nabors  r.  Woolsey,  174  Ala. 
289,  56  So.  533;  Sedgwick's  Curator  v. 
Tavlor,  84  Va.  820,  6  S.  E.  226.  See 
Robinson  v.  Pierce,  118  Ala.  273,  24  So. 
984,  72  Am.  St.  Rep.  160,  45  L.  R.  A. 
66. 

[a]  Proceedings  To  Recover  the  Es- 
tate.— The  tenant  in  whom  the  legal 
estate  is  vested  may  be  compelled  to 
make  an  entry  upon  the  land  or  to  bring 
an  action  to  recover  the  estate.  Cruse 
t.  Kidd,  195  Ala.  22,  70  So.  166. 

63.  Ark.— Evans  v.  Pettus,  112  Ark. 
572,  166  S.  W.  955.  N.  Y.— Thompson 
f.  Manhattan  Rv.  Co.,  130  N.  Y.  360, 
29  N.  E.  264;  Muller  r.  Manhattan  Rv. 
Co.,  124  App.  Div.  295,  108  N.  Y.  Supp. 
852.  Vt.— Wheeler  r.  Town  of  St. 
Johnsbury,  87  Vt.  46,  87  Atl.  349. 

See  generally  the  titles  "Nuisance;" 
"Trespass." 

[a]  An  encroachment  upon  a  wall  by 
an  adjacent  owner  will  be  restrained 
at  the  instance  of  those  entitled  to  the 
premises  in  remainder.  Evans  v.  Pet- 
tus, 112  Ark.  572,  166  S.  W.  955. 

[b]  The  maintenance  of  a  highway 
on  the  land  will  be  enjoined,  if  illegal, 
providing  no  adequate  relief  at  law  is 
obtainable.  Wheeler  r.  Town  of  St. 
Johnsbury,  87  Vt.  46,  87  Atl.  349,  hold- 
ing that  trespass,  ejectment,  and  cer- 
tiorari are  not  adequate  remedies  in 
such   case. 

fc]  The  maintenance  of  an  elevated 
railway  in  front  of  the  premises  may 
be  enjoyed  by  the  remainderman 
though  there  is  an  intervening  life  es- 
tate. Thompson  v.  Manhattan  Rv.  Co., 
130  N.  Y.  360,  29  N.  E.  264;  Goggin  v. 
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Manhattan  Ry.  Co.,  104  N.  Y.  Supp. 
548;  Muller  v.  Manhattan  Ry.  Co.,  102 
N.  Y.  Supp.  454. 

64.  Ga. — Beckham  v.  Maples,  95  G&. 
773,  22  S.  E.  894.  111.— Cassem  v. 
Prindle,  258  111.  11,  101  N.  E.  241.  Ky. 
Hamilton  v.  Hamilton,  16  Kv.  L.  Rep. 
793,  29  S.  W.  876.  Mass.— Soiis  r.  Will- 
iams, 205  Mass.  350,  91  N.  E.  148.  Tenn. 
Aiken  r.  Suttle,  4  Lea  103.  Wis.— Boo^ 
V.  Root,  137   Wis.  451,  119  N.  W.   12] 

Statutory     proceeding     to     adjudg 
termination  of  life  estate,  see  supra,  I, 
B,  7. 

65.  Ala.— Scott  v.  Colson,  156  Ala. 
450,  47  So.  60.  Ark. — Le  Sieur  v. 
Spikes,  117  Ark.  366,  175  S.  W.  413. 
Ga.— Brinklev  v.  Bell,  131  Ga.  226,  62 
S.  E.  67;  Beckham  v.  Maples,  95  Ga. 
773,  22  S.  E.  894.  Neb.— Currier  f. 
Teske,  93  Neb.  7,  139  N.  W.  622.  N.  Y. 
See  Sand  r.  Church,  152  N.  Y.  174,  46 
N.   E.  609. 

[a]  The  purchaser  at  a  mortgage 
foreclosure  sale  may  be  ejected  by  the 
remaindermen  upon  the  death  of  the 
life  tenant,  the  mortgage  debtor.  Cur- 
rier V.  Teske,  93  Neb.  7,  139  N.  W, 
622. 

66.  Peek  r.  Peck,  35  Conn.  390. 
[a]     A  lessee  of  the  life  tenant  may, 

after  the  life  tenant's  death,  be  dis- 
possessed by  summary  process.  Peck 
r.  Peck,  35  Conn.  390.  See  generally 
the  title   "Landlord  and  Tenant." 

67.  Boon  V.  Root,  137  Wis.  451,  119 
N.  W.  121. 

fa]  An  equitable  action  to  redeem 
ai'ter  a  default  judgment  in  ejectment 
against  the  life  tenant,  is  within  the 
spirit  of  sec.  1680  of  the  code  of  civil 
procedure,  which  gives  to  the  owner 
of  the  reversion  or  remainder,  the  right, 
after  the  determination  of  the  life  es- 
tate, to  maintain  an  action  of  eject- 
ment to  recover  the  property.    Sand  r. 
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of  their  title  tliey  may  institute  suits  to  quiet  the  title  or  remove  a 
cloud  therefrom.^^ 

3.  Proceedings  Against  Remaindermen  and  Reversioners.  —  Re- 
versions and  remainders  may  be  foreclosed  upon  duriu^  the  life 
tenancy,"^  but  partition  cannot  be  compelled  against  such  estates.'" 

4.  Jmisdiction  and  Venue.  —  Actions  by  remaindermen  and  re- 
versioners respecting  the  title  to  the  premises  should  be  tried  in  the 
county  where  the  land  lies.''^ 

5.  Parties.  —  Remaindermen  and  reversioners  are  necessary  parties 
to  all  actions,  either  for  the  benefit  of  their  estate  or  against  their 
remainder  interest/^  except  that  in  a  proceeding  to  sell  the  property 
to  pay  debts  the  life  tenant  may  represent  the  entire  estate  M^here 
those  who  are  to  take  in  remainder  are  not  yet  born.'^^  An  infant 
remainderman  may  proceed  by  guardian  ad  litem. ^*     One  of  two  or 


Church,  152  N.  Y.  174,  46  N.  E.  609. 

[b]  Fraudulent  Tax  Title. — Eject- 
ment is  not  an  adequate  remedy  where 
by  frauil  the  defendants  have  procured 
a  tax  title  to  the  premises.  "It  is 
clear  that,  in  an  ejectment  action 
against  the  defendant  in  possession,  the 
•instruments  and  muniments  of  title 
flowing  from  the  tax  sale  proceeding 
could  not  be  reached  and  would  be  left 
uncanceled,  and  that  to  secure  relief 
against  injurious  acts  affecting  plain- 
tiff's interest  in  the  land  such  fraudu- 
lent and  hostile  record  titles  could  only 
be  impeached  by  proof  of  transactions 
aliunde  the  record.  Under  such  cir- 
cumstances a  suit  in  equity  may  be 
maintained  to  remove  the  clouds  created 
bv  such  fraudulent  titles. ' '  Boon  «. 
Root,  187  Wis.  451,  119  N.  W.   121. 

68.  N.  Y. — Remington  Paper  Co.  r. 
0 'Dougherty,  81  N.  Y.  474;  O'Donohue 
f.  Smith,  130  App.  Div.  214,  114  N.  Y. 
Supp.  536.  Tenn. — Aiken  v.  Suttle,  4 
Lea  103.  Wis.— Boon  v.  Root,  137  Wis. 
451,  119  N.  W.  121. 

69.  Penniman  v.  Hollis,  13  Mass. 
429. 

Effect  of  foreclosure  as  termination 
of  life  estate,  see  supra,  I,  B,  7. 

70.  Bool  r.  Mix,  17  Wend.  (N.  Y.) 
119,  31   Am.   Dec.   285. 

71.  Brown  v.  Martin,  137  Ga.  338, 
73  S.  E.  495,  39  L.  R.  A.  (N.  S.)   16. 

[a]  An  action  to  forfeit  the  estate 
of  the  life  tenant  is  one  "respecting 
titles  to  land."  "The  very  gist  of  the 
action  is:  Whose  legal  title  is  superior 
y/ith  respect  to  the  right  of  possession 
in  praesenti — the  defendant,  claiming 
the  life  estate  under  deed,  or  the  plain- 
tiff,   claiming   it    under    forfeiture    by 


virtue  of  the  statute?  The  object  of 
the  action  is  to  gain  possession,  and 
the  right  to  possession  is  determined 
by  an  adjudication  as  to  which  has  the 
superior  legal  title."  Brown  v.  Mar- 
tin, 137  Ga.  338,  73  S.  E.  495,  39  L. 
R.  A.   (N.  S.)   16. 

72.  Polk  r.  Gunther,  107  Tenn.  16, 
64  S.  W.  25;  Hayes  V.  Gaston,  60  Wash. 
300,  119  Pac.  818. 

[a]  A  mere  contingent  remainder- 
man need  not  be  joined  in  a  suit  for 
partition  where  the  legal  title  to  the 
land  is  vested  in  a  trustee  who  is  mado 
a  partv.  Collins  v.  Crawford  CMo.) 
103  S.  W.  537. 

[b]  To  a  foreclosure  proceeding 
upon  the  lands  all  remaindermen, 
whether  vested  or  contingent,  should 
be  made  parties.  The  title  of  those 
not  made  parties  is  not  divested  by 
the  decree  ordering  the  land  sold.  PolJr 
f.  Gunther,  107  Tenn.  16,  64  S.  W.  25. 

[c]  In  a  suit  to  cancel  a  conveyance 
of  the  lands  made  by  the  life  tenant 
and  the  remaindermen,  the  latter  are 
necessary  parties.  Hurst  v.  Knight 
(Tex.   Civ.  App.),   164  S.  W.   1072. 

fd]  But  in  a  collateral  attack  upon 
a  tax  judgment  such  as  ejectment  to 
recover  possession  from  the  purchaser 
at  the  tax  sale,  the  objection  is  not 
available  that  the  tax  proceedings 
were  against  the  life  tenant  alone  and 
that  the  remaindermen  were  not  made 
parties.  Hogan  r.  Smith,  11  Mo.  App 
314. 

73.  Yarborough  v.  Moore,  151  N.  C. 
116,  65  S.  E.  763;  Carraway  v.  Lassiter, 
139  N.  C.  145,  51  S.  E.  968. 

74.  Walsh  f.  Brooklyn  Union  El  R. 
Co.,  69  App.  Div.  389,  "74  N.  Y.  Supp. 
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more  reversioners  or  remaindermen  may  proceed  alone  to  protect  the 
estate  unless  the  non-joinder  of  the  others  is  taken  advantage  of  by 
proper  plea.'^^  If  the  injury  is  to  the  freehold  and  the  possession,  the 
life  tenant  may  be  joined  in  the  suit/®  but  it  is  not  necessary  to  join 
the  life  tenant  where  the  action  is  for  injury  to  the  inheritance 
alone/^  Nor  need  the  personal  representatives  of  the  life  tenant 
be  made  a  party  to  a  suit  by  the  remainderman  to  recover  the  lands.^® 
6.  Pleading.  —  In  actions  based  on  injury  to  the  inheritance  the 
declaration  or  complaint  should  state  with  sufficient  particularity'* 
faets^°  showing  that  the  injury  was  of  such  permanent  nature  as  to 
affect  the  reversionary  estate, ^^  which  estate  should  be  substantially 
described.^-     It  need  not  be  alleged  that  plaintiff  is  entitled^^  to  pos- 


1019.     See  generally  the  title  •'Guard- 
ian ad  Litem." 

75.  Putney  v.  Lapham,  10  Cush. 
(Mass.)   232. 

[a]  Case  is  maintainable  by  one  of 
several  reversioners,  unless  a  plea  in 
abatement  is  interposed.  Putney  v. 
Lapham,  10  Cush.  (Mass.)  232. 

fb]  The  effect  of  such  nonjoinder 
is  merely  to  restrict  the  plaintiff  to  a 
recovery  of  his  portion  of  the  damages. 
Putney  v.  Lapham,  10  Cush.  (Mass.) 
232. 

76.  Beavers  v.  Trimmer,  25  N.  J.  L. 
97.     See  supra,  I,  B,  3. 

[a]  But  where  in  raising  a  street 
grade,  the  city  causes  damage  to  ad- 
joining property,  a  life  tenant  thereof 
and  a  remainderman  cannot  recover  in 
the  same  action  for  the  injury  done  to 
the  life  estate,  the  remainder  and  the 
I  usiness  in  which  they  were  engaged 
jointly.  "In  the  case  at  bar  it  is  ap- 
parent that  there  are  three  distinct 
causes  of  action.  .  .  .  :  First,  the  claim 
for  damage  to  the  remainderman  or  re 
versioner;  second,  the  claim  for  dam 
ages  resulting  from  injury  to  the  life 
estate;  and,  third,  the  claim  for  dam 
age  inflicted  upon  the  ioint  mercantile 
business  of  the  plaintiffs  by  the  action 
of  the  defendant  in  raising  the  grade 
of  its  streets."  Yeager  V.  Town  of 
Fairmont,  43  W.  Va.  259,  27  S.  E.  234. 

77.  Van  Deusen  v.  Young,  29  N.  Y. 
9. 

78. 
206. 

79.  Bentonville  E.  E 
A.rk.  252. 

80.  Beavers  v.  Trimmer,  25  N.  J. 
L.  97. 

Fa]  A  mere  allegation  of  injury  to 
the  reversion  is  but  a  conclusion  of  the 
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Sanderford  v.  Moore,  54  N.   C. 
V.  Baker,  45 


]deader,  and  not  sufficient.    Beavers  v. 
Trimmer,  25  N.  J.  L.  97. 

81.  Ark.— Bentonville  R.  R.  Co.  v. 
Baker,  45  Ark.  252.  N.  J.— Beavers  v. 
Trimmer,  25  N.  .J.  L.  97.  N.  Y.— Squier 
r.  Gould,  14  Wend.  159.  Eng.— Baxter 
f.  Taylor,  4  Barn.  &  Ad.  72,  ?4  E.  C. 
L.  41,  110  Eng.  Reprint  382;  Jackson 
V.  Pesked,  1  Maule  &  Sel.  234,  105  Eng. 
Reprint  88. 

82.  Jordan  v.  Benwood,  42  W.  Va. 
312,  26  S.  E.  266,  57  Am.  St.  Rep.  839, 
36  L.  R.  A.  519. 

[a]  Describing  the  estate  as  that  of 
a  reversioner  when  in  reality  it  was 
that  of  a  remainderman  is  not  fatal. 
"The  pleader  has  only  misnamed  the 
estate  of  Sabina  Jordan  in  calling  it 
a  'reversion'  instead  of  a  'remainder,' 
but  he  has  stated  the  plaintiff's  estate 
to  be  an  estate  in  fee  after  the  termin- 
ation of  a  given  life;  and  what  is  there 
in  the  mere  misnaming,  the  substance 
appearing?  No  surprise  results  to  the 
other  side.  'Reversion'  and  'remain- 
der' mean  different  things  as  regard 
the  manner  of  derivation  of  title;  and. 
in  certain  instances,  the  omission  to 
distinguish  between  them  accurately 
might  be  material;  but  they  both  mean 
an  estate  after  the  termination  of  a 
particular  estate,  and  failure  to  dis- 
criminate in  this  case  hurts  no  one; 
the  defendant  being  told  just  what 
right  in  the  plaintiff  has  been  injured. 
Courts  must  look  at  substance."  Jor- 
dan V.  Benwood,  42  W.  Va.  312,  26  S. 
E.  266,  57  Am.  St.  Rep.  859,  36  L.  E. 
A.   519. 

83.  O'Donohue  r.  Smith,  130  App. 
Div.  214,  114  N.  Y.  Supp.  536;  Clark  v. 
Cattron,  23  Tex.  Civ.  App.  51,  56  8. 
W.  99. 

[a]    In    an     action    to    try    title 
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session,  unless  the  action  is  based  on  an  injury  to  the  possession,*'' 
7.  Judgment  or  Decree.  —  The  character  of  the  proceeding  and 
the  nature  of  the  relief  sought  will  govern  the  nature  and  scope  of 
the  judgment  or  decree.®* 

Judicial  and  Execution  Sales.  —  The  estate  of  a  reversioner  or  remain- 
derman is  subject  to  execution  and  judicial  sale,*®  even  though  he  be 


brought  by  the  remaindermen  against 
the  life  title,  no  present  right  of  pos- 
session need  be  alleged.  Clark  v.  Cat- 
tron,  23  Tex.  Civ.  App.  51,  56  S.  W. 
99. 

[b]  In  a  suit  to  remove  a  cloud 
upon  the  title  brought  during  the  ex- 
istence of  the  life  estate  the  remainder- 
man need  not  aver  that  plaintiff  is  in 
possession  nor  show  who  is  in  posses- 
sion. O'Donohue  v.  Smith,  130  App 
Div.  214,  114  N.  Y.  Supp.  536. 

[c]  In  an  action  for  cutting  and 
removing  timber  from  the  land,  it  is 
suflScient  if  the  reversioner  states  that 
he  is  the  owner  of  the  land  in  rever- 
sion after  the  expiration  of  a  life  es- 
tate therein.  Crowder  r.  Fordyee  Lum- 
ber Co.,  93  Ark.  392,  125  S.  W.  417. 

84.  Crowder  v.  Fordvce  Lumber  Co., 
93   Ark.   392,   125   S.   W.  417. 

[a]  A  declaration  in  trespass  quare 
clausum  is  bad  which  does  not  allege 
that  the  plaintiffs  are  in  possession. 
Crowder  r.  Fordvce  Lumber  Co.,  93 
Ark.  392,  125  S.  W.  417. 

85.  See  infra,  this  note. 

[a]  Pro-rating  Mortgage  Debt. — In 
an  action  to  quiet  title  of  a  remaindef- 
man  as  against  a  life  tenant  in  posses- 
sion, equity  will  require  as  a  condition 
of  relief  that  the  plaintiff  do  equity 
by  paying  his  proportion  of  a  mortgage 
lien  on  the  premises  which  existed  at 
the  time  of  the  death  of  the  common 
ancestor  and  which  vras  paid  by  the 
life  tenant.  Manrer  v.  Reifschneider, 
89  Neb.  673,  132  N.  W.  197,  Ann.  Cas. 
I912C,   643. 

I  b]  Where  tax  title  is  acquired  by  a 
life  tenant  who  fails  to  pay  taxes, 
equity  will  intervene  to  protect  the  in- 
terests of  remaindermen  and  reversion- 
ers. In  such  case  the  judgment  should 
be  "that,  upon  contribution  by  the  re- 
versioners of  their  proportion  of  the 
sums  paid  by  the  tenant  in  procuring 
the  tax  deeds  or  title  under  them,  and 
thus  discharging  the  incumbrance  which 
existed  upon  the  land,  the  title  of  the 
tenant  should  vest  in  the  reversioners, 
subject,  however,  to  a  continuation  of 
the  life  estate  of  the  tenant,  the  same 


as  if  no  such  judgment  had  been  rend- 
ered."    Phelan  r.  Boylan,  25  Wis.  679. 

[c]  Action  To  Recover  Taxes  Paid 
by  Remainderman. — The  remainderman, 
in  an  action  at  law  to  recover  for  taxes 
paid  for  the  owner  of  the  life  estate, 
is  not  entitled  to  a  judgment  decreeing 
ii  lien  upon  the  property.  Huddleson 
V.  Washington,  136  Cal.  514,  69  Pac, 
146. 

[d]  Cancellation  of  Instruments. 
To  protect  remaindermen's  rights  the 
court  may  in  suits  to  remove  clouds 
from  the  title  decree  the  cancellation 
of  instruments  and  records  and  the  exe- 
cution of  such  conveyances  as  it  may 
feel  necessary.  A  fraudulent  tax  title 
mav  be  cancelled.  Boon  r.  Root,  137 
Wis.   451,   119   N.   W.   121. 

[e]  Where  upon  distribution  of  an 
estate  all  the  contingent  remaindermen 
in  esse  are  before  the  court,  a  decree 
might  be  rendered  putting  the  life  ten- 
ants into  possession  of  their  shares  to 
be  held  by  them  under  the  limitations 
of  the  will  and  such  decree  would  be 
binding  upon  the  contingent  remainder- 
men thereafter  born.  De  Leon  v.  Bar- 
rett, 22  S.  C.  412. 

86.  Cal.— Shirran  r.  Dallas,  21  Cal. 
App.  405,  132  Pac.  454,  462.  N.  C. 
Yarborough  r.  Moore,  151  N.  C.  116,  65 
S.  E.  763;  Carrawav  f.  Lassiter,  139  N. 
C.  145,  51  S.  E.  968.  Tenn.— Kelly  v. 
Morgan's  Lessee,  3  Yerg.  437;  WUey 
V.   Bridgman,    1    Head   68. 

See  15  Standard  Prog.  874. 

[a]  Failure  to  make  remaindermen 
parties  to  the  suit  prevents  the  vendee 
at  a  sale  for  unpaid  taxes  from  ac- 
quiring anything  more  than  the  life 
tenant's  interest.  Bradlev  v.  Goff,  243 
Mo.   95,   147    S.   W.    1012."' 

fb]  Life  Tenant  as  Purchaser.— (1) 
A  life  tenant  cannot  buy  an  outstand- 
ing tax  title  in  the  premises  and  assert 
it  against  his  remainderman.  Whitfield 
r.  Miles,  101  Miss.  734,  58  So.  8.  (2) 
The  wife  of  the  life  tenant  is  under 
the  same  disability  in  this  respect  as 
is  her  husband.  Whitfield  r.  Miles,  101 
Miss.  734,  58  So.  8;  Boon  v.  Root,  137 
Wis.  451,  119  N.  W.  121. 
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an  infant. ^^  or  has  not  come  into  l)oinq-  at  the  time  of  the  sale'^ 
n.  COMMONS  AND  COMMON  LANDS.  — A.  Defined  and 
Explained.  —  Coimmon  or  rigjht  of  common  is  a  right  or  privilege 
which  several  persons  have  to  the  produce  of  the  lands  or  waters  of 
another,»3  and  lands  in  which  such  rights  exist  are  commons  or  com- 
mon lands.®" 

B.  Remedies  for  Injury  to  Right  of  Commoner.  —  1.  Abate- 
ment and  Distress.  —  A  commoner  might  in  certain  cases,  without  the 
interposition  of  a  court  of  law,  abate  a  nuisance®^  or  distrain  cattle 
put  on  the  common  land  without  color  of  right. ^^ 

2.     Actions.  — One  who  is  injured  in  his  right    of    common    may 


87.     Jenkins  v.  Fahey,  73  N.  Y.  355. 

[a]  "That  the  court  of  equity  has 
the  power  to  sell  the  estates,  whether, 
vested  or  contingent,  of  infant  remain- 
dermen who  are  parties  before  the 
court,  is  unquestionable;  the  court  alsg; 
has  the  power  to  bar,  by  its  decree  for 
sale  of  the  property,  the  interests  of 
unborn  contingent  remaindermen,  and 
of  contingent  remaindermen  residing 
abroad  whose  names  and  places  of  resi- 
dence are  unkown,  and  who  of  course 
cannot  be  made  parties  before  the 
court."  Bofil  V.  Fisher,  3  Rich.  Eq.  (S. 
C.)  1,  .55  Am.  Dec.  627. 

[b]  "Real  estate"  as  used  in  the 
statute  includes  every  freehold  estate 
and  interest  in  lands;  and  where  there 
is  a  vested  remainder  in  fee  there  is 
a  seizin  in  law,  which  answers  the  re- 
quirement of  the  statute  that  the  infant 
shall  be  "seized"  of  the  estate.  Jenk- 
ins V.  Fahey,  73  N.  Y.  355. 

88.  Bofil  V.  Fisher,  3  Rich.  Eq.  (S. 
C.)    1,  55   Am.   Dec.   627. 

fa]  Remaindermen  not  in  ess©  at 
the  time  of  the  sale  but  who  were  rep- 
resented by  the  life  tenant  are  bound 
by  a  judicial  sale  of  the  estate  for  the 
payment  of  debts.  Carraway  v.  Las- 
siter,  139  N.  C.  145,  51  S.  E.  968. 

89.  Cincinnati  v.  Lessees  of  White, 
6  Pet.  (U.  S.)  431,  8  L.  ed.  452;  Van 
Rensselaer  v.  Radcliff,  10  Wend.  (N. 
Y.)   639,  25  Am.  Dec.  582. 

90.  Goode  v.  St.  Louis,  113  Mo.  257, 
20  S.  W.  1048;  Knowles  v.  Nichols,  2 
R.  I.  198. 

91.  Jones  v.  Jones,  1  H.  &  C.  1,  31 
L.  J.  Ex.  506,  8  Jur.  (N.  S.)  1132; 
Perry  v.  Fitzhowe,  8  Q.  B.  757,  15  L. 
J.  Q.  B.  239,   10  Jur.  799. 

[a]  Buildings  Wrongfully  Erected. 
Davies  v.  Williams,  16  Q.  B.  546,  20  L. 
J.  Q.  B.  330,  15  Jur.  752;  Perry  v.  Fitz- 
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howe,  8  Q.  B.  757,  15  L.  J.  Q.  B.  239, 
10  Jur.   799. 

[b]  Extent  of  Remedy.— "In  Coop- 
er V.  Marshall,  Lord  Mansfield  recog- 
nized the  distinction  between  those 
nuisances  that  the  commoner  may,  and 
those  he  may  not,  abate;  he  said  that 
a  commoner  may  abate  a  nuisance  that 
prevents  his  enjoying  the  right  of  com- 
mon at  all,  as  in  the  case  in  2  Mod. 
65,  but  not  such  a  nuisance  as  merely 
prevents  his  enjoying  it  in  so  beneficial 
a  manner  as  he  is  entitled  to."  Sad- 
grove  V.  Kirby,  6  T.  R.  483,  101  Eng. 
Reprint  660,  affirmed  in  1  Bos.  &  P.  13, 
3  Anst.  892,  126  Eng.  Reprint.  751. 

92.  Elliott  r.  Hardv,  10  Moore  347, 
3  Bing.  61,  3  L.  J.  (O.'s.)  C.  P.  153,  11 
E.  C.  L.  39,  130  Eng.  Reprint  436; 
Whiteman  r.  King,  2,  H.  Bl.  4,  126  Eng. 
Reprint  397;  Hall  v.  Harding,  1  W.  Bl. 
673,  678,  4  Burr.  2426,  96  Eng.  Reprint 
394;  Woolton  r.  Salter,  3  Lev.  104,  83 
Eng.  Reprint  599;  Bronge  v.  More,  Style 
428,  82  Eng.  Reprint  834;  Robert 
Mary's  Case,  9  Coke  111b,  77  Eng.  Re- 
print 895;  Cape  v.  Scott,  43  L.  J.  y. 
B.  65,  L.  R.  9  Q.  B.  269,  30  L.  T.  87, 
22  W.  R.  326.  See  generally  the  title 
' '  Trespassing  Animals. ' ' 

fa]  When  Remedy  Available. 
"Upon  the  whole,  the  right  of  dis- 
training seems  to  turn  upon  this — that 
wherever  there  is  a  colour  of  right  for 
putting  in  the  cattle  a  commoner  can- 
not distrain;  because  it  would  be  judg- 
ing for  himself,  in  a  question  that  de- 
pends upon  a  more  competent  inquiry: 
but  where  cattle  are  put  upon  the  com- 
mon, without  any  color  or  pretense  of 
right,  the  commoner  may  distrain  them; 
and  therefore  he  may  distrain  the  cat* 
tie  of  a  stranger."  Lord  Mansfield  in 
Hall  r.  Harding,  4  Burr.  2426,  98  Eng. 
Reprint  271. 
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Maintain  an  action  therefor"^  even  against  a  co-comraoner^*  or  against 
the  lord  of  the  manor. ^^  Trespass  on  the  case,'*^  which  is  the  proper 
Iformal  action  in  such  eases  has  replaced  the  ancient  remedies  of 
jassize,'^  writ  of  admeasurement,*^  and  of  quod  permittat  habere  com- 
muniam  pasturae."" 

Recovery  of  Possession.  —  The  possession  of  common  lands  is  recover- 
able by  ejectment^  or  by  an  information  of  intrusion.^ 

Disturbance  of  Possession.  —  For  an  injury  to  the  possession  of  com- 
mon lands  trespass  will  lie.^ 

Partition.  —  Proprietary  divisions  of  common  lands  are  authorized  by 
statute/  and  the  party  entitled  thereto  may  have  the  land  partitioned 
in  equity.'* 

Equitable  Relief.  —  Enclosure  of  common  lands  will  be  enjoined  where 
the  facts  warrant  such  relief." 

Relief  against  trustees  of  such  lands  is  obtainable  by  a  petition  in 
equity  to  compel  them  to  administer  the  trusts 


93.  Kenyon  v.  Nichols,  1  R.  I.  106; 
Pindar  f.  Wadsworth,  2  East  154,  102 
Eng.  Reprint  328;  Harvey  v.  Reynolds, 
1  Car.  &  P.  141,  12  Price  724,  12  E. 
C.  L.  92;  Drury  v.  Moore,  1  Stark. 
102,  2  E.  C.  L.  48;  Stoneham  r.  The 
London,  Brighton  &  S.  C.  Ry.,  L.  R. 
7  Q.  B.  1,  41  L.  J.  Q.  B.  1,  25  L.  T. 
N.  S.  788,  20  W.  R.  77;  Beau  v.  Bloom, 
3  Wils.  456,  95  Eng.  Reprint  1154; 
Strode  v.  Byrt,  4  Mod.  418,  424,  87  Eng. 
Reprint  476. 

[a]  Statutory  Remedy  Not  Exclu- 
sive.— Stoneham  r.  The  London,  Bright- 
on &  S.  C.  Ry.,  L.  R.  7  Q.  B.  1,  41 
L.  J.  Q.  B.  1,  25  L.  T.  N.  S.  788,  20 
W.  R.  77. 

94.  Wilkinson  v.  Haygarth,  12  Q.  B. 
837,  16  L.  J.  Q.  B.  103,  11  Jur.  104; 
Atkinson  v.  Teasdale,  3  Wils.  278,  95 
Eng.  Reprint  1054. 

Actions  between  tenants  in  common, 
see  the  title  "Tenants  in  Common." 

[a]  An  action  by  one  commoner 
against  another  is  maintainable  where 
the  latter  injures  the  former's  right  of 
common.  Atkinson  v.  Teasdale,  3  Wils. 
278,  95  Eng.  Reprint  1054. 

95.  Drury  v.  Moore,  1  Stark.  102,  2 
E.  C.  L.  48. 

96.  Kenyon  v.  Nichols,  1  R.  I.  106: 
Pindar  r.  Wadsworth,  2  East  154,  102 
Eng.  Reprint  328;  Atkinson  v.  Teas- 
dale,  3  Wils.  278,  95  Eng.  Reprint  1054; 
Beau  r.  Bloom,  3  Wils.  456,  95  Eng. 
Reprint  1154;  Strode  r.  Bvrt,  4  Mod. 
424,  87  Eng.  Reprint  476;  Robert 
Mary's  Case,  9  Coke  111b,  77  Eng.  Re- 
print 895;  Drury  v.  Moore,  1  Stark. 
102,  2  E.  0.  L.  48. 


97.  See  Ayre  v.  Pyncomb,  Style  164, 
82  Eng.  Reprint  614;  Robert  Mary's 
Case,  9  Coke  111b,  77  Eng.  Reprint 
895. 

98.  Hobson  v.  Todd,  4  T.  R.  71,  100 
Eng.  Reprint  900;  Atkinson  v.  Teasdale, 
3  Wils.  278,  95  Eng.  Reprint  1054. 

99.  Atkinson  v.  Teasdale,  3  Wils. 
278,  95   Eng.   Reprint   10.54. 

1.  House   V.  Fuller,   12  Vt.   172. 

[a]  Ejectment  by  a  proprietor 
against  a  stranger.  House  v.  Fuller, 
12  Vt.  172;  Pomeroy  v.  Mills,  3  Vt. 
410. 

2.  See  Doe  dem.  Watt  v.  Morris,  2 
Bing.  N.  C.  189,  29  E.  C.  L.  495,  132 
Eng.  Reprint  75. 

3.  Mass. — Monumoi  Great  Beach  v. 
Rogers,  1  Mass.  159.  N.  H. — Allen  V. 
Woodward,  22  N.  H.  544.  N.  Y.— Van 
Rensselaer  r.  Radcliff,  10  Wend.  639, 
25  Am.  Dec.  582. 

4.  Beach  v.  Fay,  46  Vt.  337;  Doe 
ex  dem.  Britton  v.  Lawrence,  1  D.  Chip. 
(Vt.)   103. 

[a]  A  voluntary  partition  by  the 
proprietors  will  not  be  defeated  by  a 
petition  for  partition,  which  is  not 
prosecuted  to  final  judgment.  Folger 
r.   Mitchell,   3   Pick.    (Mass.)    396. 

5.  Chamberlain  v.  Bussev,  5  Greenl. 
(Me.)  164;  Folger  r.  Mitchell,  3  Pick. 
(Mass.)  396;  Mitchell  v.  Starbuck,  10 
Mass.  5. 

6.  Smith  V.  Earl  Brownlow,  L.  R. 
9  Eq.  241,  21  L.  T.  739,  18  W.  R.  271. 

7.  Stead  r.  Commons  of  Kaskaskia, 
243  ni.  239,  90  N.  E.  654. 

[a]  An  information  in  the  nature 
Of  a  bill  in  chancery  may  be  filed  by 
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C.  Parties.  —  One  commoner  may  separately  sue  for  disturbance 
of  his  right  of  common,^  and  he  may  sue  in  behalf  of  all  the  com- 
moners to  protect  the  rights  of  common.*  The  lord  of  the  manor, 
though  not  in  actual  possession  of  the  commons  may  maintain  trespass 
against  a  stranger.^" 

Proprietors.  —  Certain  rights  in  common  lands  must  be  asserted 
through  the  proprietory  in  its  corporate  name,"  but  one  proprietor 
may  have  the  land  partitioned  as  against  the  proprietory,^^  and  he 
has  been  permitted  to  sue  in  his  own  name  to  recover  possession  of 
undivided  lands  against  a  total  stranger.^^ 

D.  Pleading.  —  In  suing  for  a  disturbance  to  the  common  it  is 
not  necessary  to  set  out  any  title  thereto  but  only  that  the  party  is 
possessed  of  certain  land  and  by  reason  thereof  has  a  right  of  common 
in  such  place. ^*     The  surcharge  need  not  be  shown  in  a  complaint 


the  attorney  general  on  behalf  of  the 
state  of  Illinois  to  compel  the  trustees 
of  the  commons  of  Kaskaskia  to  proper- 
ly administer  the  trust  which  the  stat- 
ute imposes  upon  them.  Stead  r.  Com- 
mons of  Kaskaskia,  243  111.  239,  90 
N.   E.  654. 

8.  Kenvon  r.  Nichols,  1  R.  I.  106; 
Pindar  r. 'Wadsworth,  2  East  154,  102 
Erg.  Reprint  328;  Mayor  of  York  v. 
Pilkington,  1  Atk.  282,  26  Eng.  Reprint 
180. 

9.  Smith  r.  Earl  Brownlow,  L.  R. 
9  Eq.  241,  21  L.  T.  739,  18  W.  R.  271; 
Warrick  v.  Queen's  College,  Oxford, 
40  L.  J.  Ch.  780,  L.  R.  6  Ch.  716,  25 
L.  T.  254,  19  W.  R.  1098. 

[a]  A  tenant  who  is  a  freeholder 
and  a  copyholder  may  institute  a  suit 
on  behalf  of  all  other  freehold  and 
copyhold  tenants  to  obtain  a  declara- 
tion of  their  rights  to  common  over  the 
waste,  and  to  restrain  the  lord  from 
enclosing  any  portion  of  the  common. 
Smith  r.  Earl  Brownlow,  L.  R.  9  Eq. 
241,   21   L.   T.    739,    18   W.   R.   271. 

[b]  A  failure  to  make  copyholders 
parties  does  not  defeat  a  bill  brought 
by  a  freeholder  on  behalf  of  all  other 
freeholders  to  establish  rights  of  com- 
mon. Betts  V.  Thompson,  L.  R.  6  Ch. 
732,  25  L.  T.  363,  19  W.  R.  1100. 

[c]  One  copyholder  not  suing  in 
behalf  of  all  copyholders  cannot  main- 
tain an  action  against  the  lord  to  have 
their  rights  of  common  ascertained. 
Phillips  V.  Hudson,  36  L.  J.,  Ch.  301, 
L.  R.  2  Ch.  343,  16  L.  T.  221,  15  W.  R. 
370. 

fd]  A  right  of  common  over  numer- 
ous manors  may  be  established  in  a 
single  suit  where  the  plaintiff  claims 
one  and  the  same  right  under  one  and 
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the  same  title  against  them  all.  Sewers 
Commissioners  v.  Glasse,  41  L.  J.,  Ch. 
409,  L.  R.  7  Ch.  456,  26  L.  T.  647,  20 
W.  R.  515. 

10.  Van  Rensselaer  r.  Radcliff,  10 
Wend.  (N.  Y.)  639,  25  Am.  Dec.  582. 

11.  Chamberlain  v.  Bussev,  5  Green!. 
(Me.)  164;  Allen  v.  Woodward,  22  N. 
H.  544. 

[a]  As  against  persons  other  than 
proprietors  the  rights  of  the  proprietors 
can  be  asserted  only  by  action  in  the 
name  of  the  proprietors,  and  their  in- 
dividual rights  are  suspended  as  to 
remedy  by  legal  process.  Chamberlain 
r.   Bussey,  5  Greenl.    (Me.)    164. 

[b]  Actions  for  injury  to  the  lands 
can  be  brought  only  in  the  corporate 
name.  Allen  v.  Woodward,  22  N.  H. 
544. 

[c]  A  proprietor  cannot  in  his  own 
name  maintain  trespass  respecting  the 
common  property.  Allen  v.  Woodward, 
22   N.  H.   .544. 

[d]  The  title  to  a  share  or  right 
in  the  proprietary  property  can  be  en- 
forced only  through  the  proprietary  in 
tlieir  corporate  name  until  a  partition 
of  the  land.  Allen  v.  Woodward,  22 
N.  H.  544;  Atkinson  v.  Bemis,  11  N.  H. 
44. 

[e]  Ejectment  by  proprietors  as  a 
corporation  is  not  maintainable  where 
it  appears  that  neither  by  patent  nor 
by  act  of  legislature  has  the  title  been 
vested  in  them  as  a  corporation.  The 
Proprietors  of  the  Common  and  Un- 
divided Land,  etc.  v.  Horton,  6  Hill 
(N.   Y.)    501. 

12.  Mitchell  v.  Starbuck,  10  Mass.  5. 

13.  House  r.  Fuller,  12  Vt.  172. 

14.  Atkinson  r.  Teasdale,  3  Wils. 
278,  95    Eng.    Reprint    1054;     Beau    V. 
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against  another  commoner  who  has  surcharged  the  common.^'  The 
rule  is  otherwise  where  the  proceeding  is  against  the  lord  of  the 
raanor.^" 

III.  LICENSES  IN  RESPECT  TO  REAL  PROPERTY.  —  A.  Li- 
cense Defined.  —  A  license  is  a  mere  authority  to  do  certain  acts 
upon  another's  land  without  passing  any  estate  therein.'^ 

B.  Remedies  of  Licensee.  —  An  action  against  the  licensor  for 
breach  of  the  contract  under  which  the  license  was  granted  may  be 
maintained  by  the  licensee/^  but  no  action  lies  against  the  licensor 
or  those  claiming  under  him  for  any  injury  done  to  the  license,"  or 
to  enjoin  them  from  interfering  with  the  license.^" 

As  against  a  third  person  who  obstructs  his  exercise  of  the  license  the 
licensee  has  no  remedy,^^  unless  he  is  in  possession  under  the  liceuse,^^ 
in  which  event  he  may  maintain  trespass,'"  case,^^  or  trover.^^ 

C.  Remedies  of  Licensor.  —  The  owner  of  the  land  has  the  right 


Bloom,  3  Wils.  456,  95  Eng.  Reprint 
1154;  Strode  v.  Byrt,  4  Mod.  418,  424, 
87  Eng.  Reprint  476. 

[a]  If  title  to  the  common  be  un- 
necessarily stated  in  the  declaration, 
he  may  nevertheless  prove  the  par- 
ticular right  claimed,  for  the  disturb- 
ance is  the  gist  of  the  action,  and  the 
title  is  mere  inducement  and  not 
traversable.  Strode  v.  Byrt,  4  Mod. 
418,    424,    87    Eng.    Reprint    476. 

15.  Atkinson  v.  Teasdale,  3  Wils. 
278,  95   Eng.  Reprint  1054. 

16.  Smith  V.  Feverell,  2  Mod.  7,  86 
Eng.  Reprint  909. 

17.  Cook  V.  Stearns,  11  Mass.  533; 
Hazelton  v.  Putnam,  3  Pin.  (Wis.)  107, 
54  Am.  Dec.  158.  See  also  the  title 
"Licenses." 

18.  Smart  v.  Jones,  15  C.  B.  N.  S. 
717,  109  E.  C.  L.  716,  143  Eng.  Re- 
print 966;  Kerrison  r.  Smith,  2  Q.  B. 
(1897)  445,  66  L.  J.  Q.  B.  762,  77  L.  T. 
344. 

[a]  The  right  of  licensor  to  revoke 
and  the  right  of  licensee  to  sue  for 
breach  of  contract  in  respect  of  such 
revocation  may  co-exist.  Kerrison  v. 
Smith,  2  Q.  B.  (1897)  445,  66  L.  J. 
Q.  B.  762,  77  L.  T.  344. 

19.  See  Paul  v.  Hazleton,  37  N.  J. 
L.  106. 

20.  Quinn  v.  Anderson,  70  Cal.  454, 
11  Pac.  746. 

[a]  A  license  to  pass  over  a  desig- 
nated way  may  be  taken  away  at  the 
owner's  option  and  the  licensee  cannot 
restrain  the  owner  from  obstructing  the 
way  or  recover  damages  for  such  ob- 
struction. Quinn  v.  Anderson,  70  Cal. 
454,  11  Pac.  746. 

21.  Hill  V.  Tupper,    2    Hurl.    &    C. 


(Eng.)  121,  32  L.  J.  Ex.  217,  9  Jur. 
(N.  S.)  72.5,  8  L.  T.  792,  11  W.  R. 
754;  Whaley  r.  Laing,  2  Hurl.  &  N. 
(Eng.)  476,  S  Hurl.  &  N.  675. 

22.  Ind.-— Case  v.  Weber,  2  Ind.  108. 
N.  J. — Despeaux  v.  Delano,  71  N.  J. 
L.  280,  59  Atl.  10;  Miller  v.  Twp.  of 
Greenwich,  62  N.  J.  L.  771,  42  Atl.  735; 
Paul  V.  Hazelton,  37  N.  J.  L.  106. 
Eng. — Northam  c.  Bowden,  11  Ex.  70, 
24  L.  J.  Ex.  237. 

[a]  An  action  against  a  city  for 
damages,  for  an  interference  with  the 
use  of  a  well  and  drain,  by  taking  the 
land  under  right  of  eminent  domain,  is 
not  sustainable  by  a  license  under  a 
parol  license  from  the  owner  of  the 
land.     Clapp  r.  Boston,  133  Mass.  367. 

23.  Miller  v.  Twp.  of  Greenwich,  62 
N.  J.  L.  771,  42  Atl.  735;  Paul  v.  Hazle- 
ton,  37   N.   J.  L.    106. 

[a]  The  exclusive  right  to  plant 
oysters  in  the  bed  of  a  navigable 
stream,  given  by  statute  to  the  rijiarian 
owner,  is  a  mere  license  subject  to 
revocation,  yet  an  action  of  trespass 
will  lie  against  a  stranger  who  in- 
vades that  right.  Paul  v.  Hazleton,  37 
N.  J.  L.  106. 

[b]  A  parol  license  to  maintain  a 
sewer  over  land  will  entitle  the  licensee 
to  maintain  trespass  against  a  stranger 
who  destroys  or  injuries  the  sewer. 
Miller  r.  Twp.  of  Greenwich,  62  N.  J. 
L.  771,  42  Atl.  735. 

24.  Case  v.  Weber,  2   Ind.   108. 

25.  Northam  v.  Bowden,  11  Ex. 
(Eng.)   70,  24  L.  J.  Ex.  237. 

[a]  A  license  to  search  the  soil  for 
tin  ore  will  support  trover  against  a 
stranger    who    carries    away     the     soil 
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at  any  time  to  revoke  the  license  and  so  may  institute  proceedings  to 
recover  the  possession  of  the  land  as  against  a  mere  licensee.^"  An 
action  by  the  licensor  against  the  licensee  for  injury  done  in  .exercising 
the  license  will  revoke  the  same,-^  as  will  also  a  suit  to  recover  for 
the  use  and  occupancy  of  the  land.^* 

D,  Pleading.  —  Both  at  common  law,^*  and  under  the  code,'*"  a 
license  must  be  specially  pleaded  and  cannot  be  given  in  evidence 
under  the  general  issue.  And  if  defendant  wishes  to  traverse  the 
fact  of  license  or  show  that  it  has  been  revoked  he  must  plead  ac- 
cordingly.^^ 

IV.  AGRICULTURE.  —  A.  Agricultural  Societies.  —  1.  In 
General.  —  There  exist  in  some  states  associations  known  as  agricul- 
tural societies  whose  purpose  is  to  promote  agricultural  interests,  such 
as  the  improvement  of  land,  of  implements,  and  of  the  breeds  of 
cattle.'^ 

2.  Remedies  by  and  Against.  —  Incorporated  societies  of  this  kind 
may  sue  and  be  sued,^^  except  in  those  jurisdictions  in  w^hich  they  are 
a  department  or  agency  of  the  state  and  so  not  liable  to  suit  unless 
statutory  authority  has  been  given.^* 


thrown   out.      Northam   v.    Bowden,    11 
Exeh.  70,  24  L.  J.  Exch.  237. 

26.  St.  Louis  Nat.  Stock  Yards  v. 
Wiggins  Ferry  Co.,  102  111.  514. 

[a]  Forcible  entry  and  detainer 
■will  lie  to  recover  the  land  as  against 
the  licensee.  St.  Louis  Nat.  Stock 
Yards  v.  Wiggins  Ferry  Co.,  102  111. 
514. 

27.  Lockhart  v.  Geir,  54  Wis.  133, 
11  N.  W.  245. 

[a]  A  parol  license  to  flow  land 
is  revoked  by  a  suit  for  damages  sus- 
tained bv  the  flowage.  Lockhart  v. 
Geir,  54  Wis.  133,  11  N.  W.  245. 

28.  Memphis  v.  Wait,  102  Tenn.  274, 
52  S.  W.  161. 

29.  1  Chit.  PI.  541. 

30.  Lockhart  v.  Geir,  54  Wis.  133, 
11  N.  W.  245.  See  also  the  title  "Li- 
censes. ' ' 

[a]  Where  in  the  answer  in  tres- 
pass the  facts  constituting  the  license 
are  averred,  evidence  thereof  may  be 
received.  Lockhart  v.  Geir,  54  Wis. 
133,  11  N.  W.  245. 

31.  Despeaux  v.  Delano,  71  N.  J.  L. 
280,  59  Atl.  10. 

32.  Ind. — Downing  v.  Indiana  State 
Bd.  of  Agriculture,  129  Ind.  443,  28 
N.  E.  123,  614,  12  L.  E.  A.  664.  Me. 
Brown  v.  South  Kennebec  Agriculture 
Soc,  47  Me.  275,  74  Am.  Dec.  484. 
Ohio.- — Dunn  r.  Brown  Countv  Agri- 
cultural Soc,  46  Ohio  St.  93,  iS  N.  E. 
496,  15  Am.  St.  Rep.  556,  1  L.  K.  A. 
754. 
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33,  Ind.  —  Fairmont  Union  Joint- 
Stock  Agricultural  Assn.  v.  Downev, 
146  Ind.  503,  45  N.  E.  696;  Oakland 
City  Agr.  &  Ind.  Soc.  v.  Bingham,  4 
Ind.  App.  545,  31  N.  E.  383.  Me.— Hig- 
gins  V.  Franklin  County  Agricultural 
Society,  100  Me.  565,  62  Atl.  708,  3 
L.  R.  A.  (N.  S.)  1132.  Mich.— Logan 
V.  Agricultural  Societv,  156  Mich.  537, 
121  N.  W.  485.  N.  C,— Smith  v.  Cum- 
berland County  Agr.  Soc,  163  N.  C. 
346,  79  S.  E.  632,  Ann.  Cas.  1915B, 
544.  Ohio. — Dunn  f.  Brown  County 
Agricultural  Soc,  46  Ohio  St.  93,  18 
N.  E.  496,  15  Am.  St.  Rep.  556,  1 
L.  R.  A.  754.  Vt. — Benedict  r.  Union 
Agricultural  Soc,  74  Vt.  91,  52  Atl. 
110;  Selinas  r.  Vermont  State  Ag-. 
Soc,  60  Vt.  249,  15  Atl.  117,  6  Am. 
St.  Rep.  114. 

See  generally  the  title  "Corpora- 
tions." 

[a]  Where  the  agricultural  society 
is  a  private  corporation  it  is  not  ex- 
empt from  liability  to  persons  for  in- 
juries sustained.  Lane  v.  Minnesota 
State  Agricultural  Soc,  62  Minn.  175, 
64  N.  W.   382,  29  L.  R.  A.   708. 

[b]  Corporation  Aggregate.  —  An 
agricultural  society  is  a  corporation 
aggregate  and  not  a  quasi  corporation 
and  is  responsible  for  injuries.  Brown 
r.  South  Kennebec  Agricultural  Society, 
47  Me.  275,  74  Am.  Dec  484. 

34.  Ahern  v.  Iowa  State  Agricul- 
tural Soc,  91  Iowa  97,  58  N.  W.  1092; 
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3.  Pleading.  —  The  declaration  or  complaint  should  show  that  the 
corporation  is  a  private  one,  engaged  for  its  own  benefit  in  an  under- 
taking outside  of  any  public  duties,^'*  and  that  some  duty  which  the 
corporation  owed  to  plaintiff  was  violated. ^*^ 

4.  Province  of  Judge  and  Jury.  —  The  nature  of  the  duty  which 
the  society  ovred  to  the  plaintiff  must  be  determined  by  the  court.^^ 
On  conflicting  evidence  the  jury  passes  upon  questions  pertaining  to 
the  negligence  of  the  society  in  the  performance  of  its  duty,-^  and 


Berman  t\  Cosgro%'e,  95  Minn.  353,  104 
N.  W.  534;  Berman  r.  Minnesota  State 
Agricultural  Soc,  93  Minn.  125,  100 
N.  W.  732. 

[a]  The  legislature  alone  can  re- 
dress wrongs  done  by  the  society.  Ber- 
man I'.  Minnesota  State  Agricultural 
Soc,   93  Minn.   125,   100   N.   W.   732. 

35.  Lane  v.  Minnesota  State  Agri- 
cultural Soc,  62  Minn.  175,  64  N.  W. 
382,  29  L.  R.  A.  708. 

36.  Mich. — Logan  v.  Agricultural  So- 
ciety, 156  Mich.  537,  121  N.  W.  485. 
Minn. — Lane  v.  Minnesota  State  Agri- 
cultural Society,  62  Minn.  175,  64  N. 
W.  382,  29  L.  R.  A.  708.  Vt.— Benedict 
0.  Union  Agricultural  Soc,  74  Vt.  91, 
52  Atl.  110. 

[a]  Complaint  for  injury  to  em- 
ploye caused  hy  "track-bolting"  by 
racehorse,  see  Lane  v.  Minnesota  State 
Agricultural  Society,  62  Minn.  175,  64 
N.  W.  382,  29  L.  R.  A.  708. 

[b]  Petition  for  injury  from  de- 
fective grand  stand,  (1)  see  Dunn  r. 
Brown  County  Agricultural  Soc,  46 
Ohio  St.  93,  18  N.  E.  496,  15  Am. 
St.  Rep.  556,  1  L.  R.  A.  754.  See  also 
the  title  "Theaters  and  Shows."  (2) 
In  an  action  for  injury  from  de- 
fective plank  in  a  grand  stand  the 
pleader  sufficiently  alleges  the  duty, 
and  neglect  thereof,  when  he  states  in 
his  declaration  the  duty  to  exercise 
proper  care  in  the  construction  of  the 
grand  stand,  the  existence  of  defects, 
the  duty  of  the  defendant  to  make 
proper  inspection,  and  that  if  proper 
inspection  had  been  made  the  defect 
would  have  been  discovered.  More 
specific  statements  might  be  necessary, 
where  a  demurrer  is  interposed  but 
upon  plea  of  the  general  issue  such 
declaration  is  sufficient.  Logan  v.  Agri- 
cultural Society,  156  Mich.  537,  121 
N.  W.  485. 

[c]  Failure  to  expressly  show  ex- 
istence of  legal  duty  would  not  avoid 
the  declaration  on  motion  in  arrest  if 
the  facts  alleged  require  proof  of  the 


duty  resting  upon  defendant.  Thus  in 
a  cyclist's  action  for  injury  sustained 
in  a  race,  an  allegation  "that  there- 
upon it  became  and  was  the  duty  of 
the  defendant  to  keep  said  track  clear 
until  said  race  was  ended,"  even  if  it 
does  not  expressly  show  the  existence 
of  a  legal  duty  resting  upon  defend- 
ant, requires  proof  of  the  facts  as  to 
such  duty,  and  the  declaration  is  aided 
by  the  verdict.  Benedict  v.  Union 
Agri.  Soc,  74  Vt.  91,  52  Atl.  110. 

37.  Benedict  v.  Union  Agricultural 
Soc,  74  Vt.  91,  52  Atl.  110.  See  Phil- 
lips V.  Wisconsin  State  Agr.  Soc,  60 
Wis.  401,  19  N.  W.  377,  and  generally 
the  titles  "Negligence;"  "Province 
of  Judge  and  Jury." 

[a]  Whether  a  duty  to  furnish  a 
safe  track  rested  upon  a  defendant 
agricultural  society,  that  undertook  to 
hold  a  bicycle  race,  is  a  question  of 
law  for  the  court.  Benedict  v.  Union 
Agricultural  Soc,  74  Vt.  91,  52  Atl. 
110. 

38.  Me. — Higgins  v.  Franklin  Coun- 
ty Agricultural  Society,  100  Me.  565, 
62  Atl.  708,  3  L.  R.  A.  (N.  S.)  1132. 
Mich. — Logan  v.  Agricultural  Society, 
156  Mich.  537_,  121  N.  W.  485.  Vt. 
Benedict  v.  Union  Agricultural  Soc,  74 
Vt.  91,  52  Atl.  110.  Wis.— Phillips  v. 
Wisconsin  State  Agr.  Soc,  60  Wis. 
401,  19  N.  W.  377. 

See  generally  the  titles  "Negli- 
gence;" "Province  of  Judge  and 
Jury." 

[a]  Whether  keeping  a  horse  and 
sulky  on  a  track  upon  which  a  bicycle 
race  is  being  run  constitutes  negligence 
on  the  part  of  defendant  is  a  question 
of  fact  for  the  jury.  Benedict  r. 
Union  Agricultural  Soc,  74  Vt.  91,  52 
Atl.  110. 

[b]  The  question  whether  a  suffi- 
cient inspection  of  the  premises  where 
the  injury  occurred  was  made  by  the 
defendant  society,  is  for  the  jury.  Lo- 
gan V.  Agricultural  Society,  156  Mich. 
537,  121  N.  W.  485. 
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the  contributory  negligence  of  plaintiff  in  actions  against  it.^^ 

B.  Criminal  Proceedings  Eelating  to  Agriculture,  —  1.  Illegal 
Trading  in  Farm  Products.  —  In  some  jnrisdiations  a  party  may  be 
proceeded  against  criminally  for  trading  in  designated  farm  products 
between  sunset  and  sunrise.*" 

Pleading.  —  In  charging  the  offense  the  same  certainty  and  definite- 
ness  is  required  as  in  criminal  pleadings  generally.*^ 

2.  Illegal  Purchase,  Sale  or  Transportation  of  Cotton  Seed. 
Where  the  statute  makes  it  a  crime  to  sell  cotton  seed  within  specified 
boundaries,*^  an  indictment  therefor  should  allege  either  the  name 
of  the  owner  of  the  cotton  purchased  or  the  name  of  the  person  from 
whom  the  purchase  was  made.*^  In  charging  the  crime  of  transport- 
ing cotton  seed  by  night  every  ingredient  of  the  offense  must  be  set 
forth,**  but  this  may  be  sufficiently  done  by  following  the  words  of 
the  statute  ;*^  and  the  latter  rule  is  also  true  with  respect  to  the  crime 
of  buying  cotton  seed  without  the  written  consent  of  the  owner  of  the 
land  on  which  it  was  grown.*® 


39.  Higgins  V.  Franklin  County 
Agricultural  Society,  100  Me.  565,  62 
Atl.  708,  3  L.  R.  A.  (N.  S.)  1132; 
Benedict  v.  Union  Agricultural  Soc,  74 
Vt.  91,  52  Atl.  110;  Selinas  v.  Vermont 
State  Agr.  Soc,  60  Vt.  249,  15  Atl. 
117,  6  Am.  St.  Rep.  114. 

[a]  Notwithstanding  there  is  no 
conflict  in  the  evidence  it  is  for  the 
jury  to  determine  whether  the  plaintiff 
was  guilty  of  contributory  negligence, 
in  riding  in  a  race  with  his  head  far 
down  over  the  handle  bars  of  his  bi- 
cycle, where  it  still  rests  upon  dis- 
cretion, experience  and  judgment  to 
determine  whether  the  act  complained 
of  was  a  departure  from  established 
rules  and  usages.  Benedict  v.  Union 
Agricultural  Soc,  74  Vt.  91,  52  Atl. 
110.  See  generally  the  titles  "Neg- 
ligence;" "Province  of  Judge  and 
Jury," 

40.  Russell  V.  State,  71  Ala.  348; 
Gilliam  v.  State,  71  Ala.  10;  Jenkins 
V.  State,  119  Ga.  430,  46  S.  E.  629. 

41.  Russell  V.  State,  71  Ala.  348. 
See  generally  12  Standard  Proc.  294, 
et  seq. 

[a]  The  name  of  the  vendee  (1)  of 
the  property  sold  by  defendant  should 
be  averred  in  the  indictment.  Russell 
V.  State,  71  Ala.  348.  (2)  If  the  vendee 
was  unknown  to  the  grand  jury,  it 
should  be  so  expressly  stated.  Russell 
V.  State,  71  Ala.  348;  Grattan  v.  State, 
7J  Ala.  344. 

[bl  The  ownership  of  the  property 
bought  or  received,  or  else  the  name 
of    the    person     from     whom     it     was 
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bought  or  received  should  be  alleged. 
Either  of  these  averments  is  sufficient 
and  both  are  not  required.  Russell  v. 
State,  71  Ala.  348. 

[c]  Alternative  Allegations. — Several 
offenses  denounced  by  the  statute  may 
be  stated  in  the  same  count  disjunctive- 
ly or  in  the  alternative  if  they  are 
of  the  same  character  and  subject  to 
the  same  punishment.  Russell  v.  State, 
71  Ala.  348,  by  virtue  of  statute.  See 
12  Standard  Proc.  334,  338. 

42.  Grattan  v.  State,  71  Ala.  344. 

43.  Grattan  v.  State,  71   Ala.  344. 

[a]  Either  averment  would  be  suffi- 
cient to  obviate  any  objection  based 
upon  a  want  of  certainty  in  the  state- 
ment of  the  offense.  Grattan  f.  State, 
71   Ala.  344. 

44.  Davis  v.  State,  68  Ala.  58,  44 
Am.  Rep.  128. 

[a]  The  guilty  scienter  should  be 
stated  in  an  indictment  for  transport- 
ing seed  cotton  by  night.  It  must  aver 
that  the  act  was  "knowingly"  done,  or 
charge  the  scienter  in  equivalent  words. 
Davis  V.  State,  68  Ala.  58,  44  Am.  Rep. 
128. 

45.  Davis  v.  State,  68  Ala.  58,  44 
Am.  Rep.  128.  See  12  Standard  Proc. 
442. 

[a]  The  words  "transport  or  re- 
move" are  sufficient  though  the  word- 
ing of  the  statute  is  "transport  or 
move."  Davis  v.  State,  68  Ala.  58,  44 
Am.  Rep.   128. 

46.  Bazemore  v.  State,  121  Ga.  619, 
49  S.  E.  701. 

[a]    A  description  of  the  land  on 
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3.  Violations  of  the  feeding  stuff  lav/  slioukl  be  charged  in  accord- 
ince  with  the  general  rules  governing  criminal  pleadings.*^ 

C.  Liens."  —  1.  Agricultural  Liens.  —  a.  Defined  and  Ex- 
jlained.  —  An  agricultural  lien  is  sometimes  given  by  statute  to  per- 
sons who  perform  labor  for,*®  or  make  advances  to°°  another  to  enable 
lim  to  make  a  crop. 

b.  Proceedings  To  Protect  Lien.  —  Where  the  lien  confers  a  right 
)f  possession  of  the  property  upon  the  lienee,  he  may  maintain  pos- 
sessory actions  to  protect  the  sanie.'^  But  as  a  rule  the  lien  gives 
10  right  of  property  or  of  possession,  and  the  claimant  of  it  cannot 
support  trespass,^-  trover,"*^  detinue,**  or  other  possessory  action.  He 
nay  sue  in  equity  to  recover  the  proceeds  of  the  sale  of  property 

overed  by  the  lien,**  but  an  action  at  law  for  the  value  of  the  property 
against  a  purchaser  is  not  authorized.*^ 

c.  Enforcement  of  Lien.  —  (I.)  In  General.  —  Unless  the  lienee  vol- 
antarily  surrenders  the  property  to  the  lienholder  in  satisfaction  of 
:he  lien,  it  cannot  be  asserted  by  mere  detention  or  retention  of  the 
property,*^  but  must  be  enforced  by  legal  process.*^    The  statute  de- 


vhieh  the  seed  cotton  was  grown  need 
lot  be  set  out  in  the  indictment.  Baze- 
more  V.  State,  121  Ga.  619,  49  S.  E. 
01. 

47.  See  the  title  "Indictment  and 
[nf  ormation. ' ' 

[a]  An  affidavit  for  violating  the 
tag  and  label  provisions  of  the  eoncen- 
rated  commercial  feeding  stuff  law 
leed  not  allege  that  such  feeding  stuff 
was  one  of  the  class  expressly  ex- 
;luded.  State  v.  Weller,  171  Ind.  53, 
N.  E.  761. 

48.  See  generally  the  title  "Liens." 

I  49.  See  the  statutes  and  the  follow- 
ing: Ala. — Johnston  v.  Hannah,  66  Ala. 
127;  Flexner  v.  Dickerson,  65  Ala.  129. 
Ark.— Emerson  v.  Hedrick,  42  Ark.  263. 
N.  C— Thomas  v.  Campbell,  74  N.  C 
787. 

[a]  Only  by  force  of  statute  can  an 
agricultural  lien  exist.  Carter  v.  Wil- 
son, 61  Ala.  434;  Sternberger  v.  Mc- 
:Sween,  14  S.  C.  35. 

I  50.  See  the  statutes,  and  Carter  f. 
IWilson,  61  Ala.  434;  Joslyn  r.  Smith, 
e  N.  D.  53,  49  N.  W.  382;  Lavin  v. 
jBradley,  1  N.  D.  291,  47  N.  W.  384. 

[a]  Unlike  ordinary  attachment 
liens  a  crop  lien  is  not  created  by  the 
levy  of  attachment,  but  is  created  when 
advances  are  made  in  compliance  with 
the  statute.  Carter  v.  Wilson,  61  Ala. 
134. 

[b]  The  crop  lien  has  precedence 
over  all  prior  mortgages,  and  all  prior 


liens,  except  that  of  the  landlord  for 
the  rent  of  the  premises  on  which  the 
crop  is  grown.  Stern  v.  Simpson,  62 
Ala.  194. 

[c]  Possession  is  not  necessary  to  a 
special  crop  lien.  Stallings  v.  Harrold, 
Johnson   &   Co.,  60   Ga.  478. 

51.  First  Nat.  Bank  v.  Peavy  Elev. 
Co.,  10  S.  D.  167,  72  N.  W.  402. 

[a]  Conversion  by  lienee.  First 
Nat.  Bank  v.  Peavy  Elev.  Co.,  10  S.  D. 
167,  72  N.  W.  402. 

52.  See  Stern  v.  Simpson,  62  Ala. 
194. 

53.  Black  v.  Minneapolis  &  North- 
ern Elev.  Co.,  7  N.  D.  129,  13  N.  W 
90. 

[a]  As  against  a  purchaser  of  the 
property  subject  to  the  lien,  he  can- 
not maintain  trover.  Black  r.  Min- 
neapolis &  Northern  Elev.  Co.,  7  N.  D. 
129,  13  N.  W.  90;  Sternberger  V.  Mc- 
Sween,  14  S.  C.  35. 

54.  See  Stern  v.  Simpson,  62  Ala 
194. 

55.  See  Barrett  v.  Nichols,  85  Ark, 
58,  107  S.  W.  171. 

56.  Barrett  v.  Nichols,  85  Ark.  58, 
107   S.   W.    171. 

57.  Ala. — Stern  v.  Simpson,  62  Ala. 
194.  Ga.— Stallings  v.  Harrold,  John- 
son &  Co.,  60  Ga.  478.  N.  D.— Black 
V.  Minneapolis  &  Northern  Elev.  Co., 
7  N.  D.  129,  13  N.  W.  90. 

58.  Stallings  v.  Harrold,  Johnson  & 
Co.,  60  Ga.  478.  See  infra,  IV,  C,  1, 
c,   (II). 

Vol.  XVIII 


644 


LANDS  AND  LAND  TRANSFERS 


daring  the  lien  usually  designates  the  manner  in  which  it  is  to  b 
enforced;^^  and  the  remedy  thus  given  is  exclusive,®"  unless  otherwis 
provided.*^^  But  notwithstanding  the  lien  the  debt  secured  thereby 
may  be  recovered  in  an  ordinary  action.'^- 

(II.)  Actions.  —  In  some  jurisdictions  an  action  to  foreclose  an  agri 
cultural  lien  is  provided  for."^ 

Pleading.  —  The  complaint  should  comply  with  all  provisions  of  th( 
statute  giving  the  lien.*^* 

(III.)    Attachment.65_  (A.)    In  General.    — An  existing  agricultural 


59.  Ga. — Stallings  v.  Harrold,  John- 
eon  &  Co.,  60  Ga.  478.  N.  D.— Black 
V.  Minneapolis  &  Northern  Elev.  Co., 
7  N.  D.  129,  73  N.  W.  90.  S.  C— Stern- 
berger  ;;.  MeSween,  14  S.  E.  35. 

60.  Stern  v.  Simpson,  62  Ala.  194; 
Kennedy  v.  Reames,  15  S.  C.  548; 
Sternberger  r.  MeSween,  14  S.  C.  35. 

61.  Ala.  Code,   1907,   §4803. 

62.  Wilson  r.  Taylor,  89  Ala.  368,  8 
So.  149;  Jones  v.  Clarkson,  16  S,  C. 
628. 

[a]  No  waiver  of  tlie  lien  or  the 
right  to  enforce  it  by  attachment  re- 
sults from  the  recovery  of  a  judgment 
for  the  debt.  Wilson  v.  Taylor,  89  Ala. 
368,  8  So.  149. 

63.  Beckstead  v.  Griffith,  11  Idaho 
738,  83  Pac.  764;  Joslyn  v.  Smith,  2 
N.  D.  53,  49  N.  W.  '382;  Lavin  v. 
Bradley,  1  N.  D.  291,  47  N.  W.  384. 

[a]  The  procedure  for  foreclosing 
chattel  mortgages  may  be  followed  in 
foreclosing  agricultural  liens.  Black 
V.  Minneapolis  &  Northern  Elev.  Co., 
7  N.  D.  129,  73  N.  W.  90. 

[b]  A  national  bank  may  enforce 
the  lien  the  same  as  a  natural  person. 
First  Nat.  Bank  v.  Peaw  Elev.  Co., 
10   S.  D.   167,   72   N.  W.  402. 

64.  Idaho.— Beckstead  r.  Griffith,  11 
Idaho  738,  83  Pac.  764.  N.  D.— Lavin 
V.  Bradley,  1  N.  D.  291,  47  N.  W.  384 
S.  D.— First  Nat.  Bank  v.  Peavy  Elev. 
Co.,  10  S.  D.  167,  72  N.  W.  402. 

[a]  Necessary  Allegations. — A  com- 
plaint to  enforce  a  seed  lien  must  al- 
lege when  the  seed  was  furnished,  that 
the  crop  in  suit  was  produced  from 
the  seed  furnished,  that  a  notice  or 
account  was  filed  in  the  county  where 
the  buyer  resided  and  that  the  filing 
was  within  thirty  days  after  the  de- 
livery of  the  seed.  First  Nat.  Bank 
r.  Peaw  Elev.  Co.,  10  S.  D.  167,  72 
N.   W.   402. 

[b]  A  description  of  the  land  (1) 
upon  which  the  seed  furnished  had 
been  or  was  to  be  sown  should  ap- 
pear in  the  written  account  filed  with 
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the  complaint;  otherwise  the  complaini 
is  demurrable.  Lavin  v.  Bradley,  1  N 
D.  291,  47  N.  W.  384.  (2)  It  should. 
be  shown  that  the  seed  was  sown  or 
land  owned,  used,  occupied  or  rentet 
by  the  purchaser.  The  particular  trad 
of  land  need  not  be  alleged.  Joslyn  v. 
Smith,  2  N.  D.  53,  49  N.  W.  382. 

[c]  The  portion  of  the  land  or 
•which  crop  was  produced  need  not  bt 
alleged.  Beckstead  v.  Griffith,  11  Idaho 
738,   83   Pac.    764. 

[d]  No  particular  portion  of  the 
crop  on  which  the  lien  rests  need  be 
stated.  Beckstead  v.  Griffith,  11  Idaho 
738,  83   Pac.   764. 

65.  Attachment  generally,  see  3 
Standard  Proc.  216. 

Landlord's  attachment,  see  the  title 
"Landlord  and  Tenant." 

66.  Johnston  r.  Hannah,  66  Ala. 
127;  Flexner  ;;.  Dickerson,  65  Ala.  129; 
Stern  v.  Simpson,  62  Ala.  194;  Carter 
V.  Wilson,  61  Ala.  434;  Gradv  v.  Hall, 
59  Ala.  341;  McKinney  v.  Benagh,  48 
Ala.  358;  Southern  Grocer  Co.  r.  Adams, 
112  La.  60,  36  So.  226;  Lalanne  V. 
Goodbee,  25  La.  Ann.  481.  See  Weill 
V.  Kent,  52  La.  Ann.  2139,  28  So. 
295. 

[a]  Landlord's  Attachment  Applic- 
able.— In  Alabama  the  law  expressly 
provides  that  the  person  having  a  crop 
lien  shall  have  the  same  rights  and 
remedies  to  enforce  such  lien  as  land 
lords  have  in  that  state  for  the  col 
lection  of  rents.  Carter  r.  Wilson,  61 
Ala.  434;  Grady  v.  Hall,  59  Ala.  341; 
Watson  V.  Auerbaeh,  57  Ala.  353;  Mc- 
Kinney V.  Benagh,  48  Ala.  358.  See 
the  title  "Landlord  and  Tenant." 

[b]  Death  of  the  defendant  does 
not  dissolve  the  attachment  levied  to 
enforce  an  asrricultural  lien.  McKin- 
ney r.  Benagh,  48  Ala.  358. 

fc]  The  remedy  by  sequestration  is 
a  proper  one  to  guard  the  lienee's 
rights  on  the  crop  or  its  proceeds  as 
against  adverse  claims  which  might  bo 
advanced   upon   the   same  by  creditors 
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llien  is  enforceable  by  attachment  or  process  in  the  nature  of  at- 
tachment.^'' 

(B.)  To  Whom  Available.  —  The  remedy  may  be  asserted  by  the  per- 
son making-  the  advances"^  or  an  assignee.^^ 

(C.)  Grounds.  — To  authorize  the  issuance  of  attachment  some  one 
of  the  statutory  grounds  therefor  must  exist." 

(D.)  Affidavit.  —  Before  an  attachment  will  issue  an  affidavit  must 
be  filed  setting  forth  grounds  therefor  in  substantial  compliance  with 
the  statute.''^  A  disjunctive  statement  of  the  grounds  is  insufficient 
unless  each  alternative  phase  of  the  statement  is  sufficient  in  itsoU'." 
Unless  required  by  statute  the  affidavit  need  not  be  subscribed  by  the 
party  making  it.'* 

Amendment  of  affidavit     is  permitted  as  to  matters  of  form.''* 

(E.)  Dissolving  the  Attachment.  —  The  attachment  may  be  dissolved 
if  issued  for  a  cause  not  enforceable  by  such  process/^    or    upon 


of  the  defendants.  See  Weill  v.  Kent, 
52  La.  Ann.  2139,  28   So.  295. 

67.  Barrett  v.  Nichols,  85  Ark.  58, 
107  S.  W.  171j  Emerson  v.  Hedrick,  42 
Ark.  263. 

[a]  A  writ  of  seizure  in  the  nature 
of  attachment  in  Mississippi.  Baldwin 
f.  Morgan,  73  Miss.  276,  18  So.  919; 
May  V.  Williams,  61  Miss.  125,  48  Am. 
Rep.  80;  Kerr  r.  Moore,  54  Miss.  286; 
Hester  v.  Allen,  52  Aliss.   162. 

[b]  Nature  of  Proceeding. — A  suit 
to  enforce  an  agricultural  laborer's 
lien  is  partly  in  rem  and  p'artly  in  per- 
sonam. May  V.  Williams,  61  Miss.  125, 
48   Am.   Rep.   80. 

68.  Carter  r.  Wilson,  61  Ala.  434. 
[a]     The   advancer   only   can   attach 

under  the  Alabama  statute.  Carter  v 
Wilson,  61   Ala.  434. 

69.  Kerr   v.   Moore,   54  Miss.   286. 
[a]     But  an  assignee   of  a  note   or 

obligation  given  for  advances  to  make 
a  crop  cannot  enforce  the  lien  of  at- 
tachment. Carter  v.  Wilson,  61  Ala. 
434. 

70.  Wilson  V.  Tavlor,  89  Ala.  368,  8 
So.  149. 

71.  Gunter  v.  Du  Bose,  77  Ala.  326; 
Emerson  v.  Hedrick,  42  Ark.  263. 

[a]  The  affidavit  serves  as  a  com- 
plaint in  the  inferior  court.  Emerson 
V.  Hedrick,  42   Ark.   263. 

[b]  A  liberal  construction  is  given 
the  affidavit  and  it  is  sufficient  if  it 
sets  forth  with  substantial  accuracy 
the  general  jurisdictional  facts  either 
expressly  or  bv  neeessarv  implication. 
Gunther  r.  Du'Bose,  77  Ala.  326;  Flex- 
ner  &  Lichten  v.  Dickerson,  65  Ala. 
129. 


[c]  In  Arkansas  the  affidavit  should 
be  a  sworn  statement  of  the  amount 
due,  the  kind  of  service,  for  whom 
rendered,  material  furnished,  etc.,  and 
the  statement  must  contain  "a  list  of 
land,  property,  crops,  or  other  produc- 
tion of  his  labor  charged."  Emerson 
V.  Hedrick,  42  Ark.  263. 

[d]  A  general  averment  that  ad- 
vances were  made  to  enable  defendant 
to  make  a  crop,  without  stating  in 
what  such  advances  consisted,  is  suffi- 
cient. Beard  v.  Woodward,  78  Ala. 
317.  See  Flexner  v.  Dickerson,  65  Ala. 
129. 

[e]  That  the  work  was  performed 
under  contract  should  be  stated  where 
the  attachment  is  to  enforce  a  labor- 
er 's  lien.  Johnston  v.  Hannah,  66  Ala. 
127. 

[f]  Failure  to  state  the  year  for 
which  the  advances  were  made  is  not 
a  fatal  defect.  Gunter  v.  Du  Bose,  77 
Ala.   326. 

[g]  An  itemized  account  of  the  de- 
mand need  not  be  filed  with  the  affi- 
davit. Baldwin  v.  Morgan,  73  Miss. 
276,   18   So.  919. 

72.     Watson    v.    Auerbach,    57    Ala. 


353. 
73. 
74. 

[a] 
peace. 


Watts  V.  Womack,  44  Ala.  605. 
Hartsell  v.  Myers,  57  Miss.  135. 
Signature. — A  justice  of  the 
before  whom  affidavit  for  a  writ 
of  seizure  has  been  made,  and  who 
has  failed  to  sign  it,  may  affix  his  name 
in  open  court  after  motion  to  dismiss. 
Hartsell  r.  ^Tyers,  57  Miss.  135. 

75.     Watson    v.    Auerbach,    57    Ala. 
353;   Brown   v.   Coats,  56   Ala.  439. 
[a]     After  demurrer  or  plea  to  the 
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property  which   is  not  a  part  of  the  crop  subject  to  attachments*  | 

(F.)  Custody  of  Officer.  —  The  officer  who  seizes  property  under  a^ 
taehment  must  hold  the  same  subject  to  the  outcome  of  the  suit.'^ 

(G.)  Pleading.78  —  Under  some  statutes  the  plaintiff  in  a  writ 
seizure  under  the  agricultural  lien  law  must  on  or  before  the  return  day 
of  such  writ  file  a  statement  in  the  case  setting  forth  in  full  his 
claim,"  and  the  defendant  making  a  defense  must  in  like  manner  fik 
a  statement  of  his  claim  or  defense.**^ 

(H.)  Judgment.  —  Whether  judgment  may  be  both  in  personam  and 
in  rem  or  merely  in  rem,  depends  upon  the  statute.^^ 

(IV.)  Warrant  of  Seizure. —  (A.)  In  General.  —  In  some  jurisdictions 
an  agricultural  lien  is  enforced  in  a  summary  proceeding  by  warrant 
of  seizure.^^ 

(B.)  Affidavit. —  (1.)  Necessity  for.  —  To  obtain  a  writ  or  warrant  of 
seizure  it  is  necessary  to  file  axi  affidavit  in  substantial  compliance 


merits  the  error  cannot  be  raised.  Wat- 
son r.  Auerbach,  57  Ala.  353;  Brown 
V.  Coats,  56  Ala.  439. 

76.  Johnston  v.  Hannah,  66  Ala. 
127. 

[a]  Upon  appeal,  grounds  for  dis- 
solving the  attachment  cannot  be 
urged.  Johnston  r.  Hannah,  66  Ala. 
127;  Watson  r.  Auerbach,  57  Ala.  353. 

77.  Mitchell  v.  Drake,  57  Miss.  605. 
[a]     Surrender     of    property    to     a 

claimant  on  a  forthcoming  bond  is  not 
authorized.  Mitchell  r.  Drake,  57  Miss. 
605. 

78.  Affidavit  for  attachment,  see 
supra,  IV,  C,  1,  c,  (III),  (D). 

79.  Allen  v.  Standifer,  57  Miss.  612. 

[a]  Waiver  of  Statement. — A  de- 
fendant who  takes  issue  on  the  affi- 
davit which  sets  out  the  plaintiff's 
claim,  waives  the  filing  of  a  statement 
thereof  on  the  return  day.  Allen  v. 
Standifer,  57  Miss.  612. 

80.  Allen  v.  Standifer,  57  Miss.  612. 

81.  See  May  v.  Williams,  61  Miss. 
125,  48  Am.  Rep.  80  (judgment  in  rem 
and  in  personam) ;  Mitchell  v.  Drake, 
57  Miss.  605;  Hartsell  v.  Myers,  57 
Miss.  135,  no  personal  judgment  for 
deficiency. 

[a]  The  award  of  costs  in  these  pro- 
ceedings rests  in  the  discretion  of  the 
court.  They  should  be  assessed  in  each 
case  against  the  party  by  whom  in 
view  of  all  the  circumstances,  it  is 
equitable  they  should  be  borne.  May 
V.  Williams,  61  Miss.  125,  48  Am.  Rep. 
80. 

82.  Ga.— Faircloth  v.  Webb,  125  Ga. 
280,  53  S.  E.  592;  Lewis  r.  Owens,  124 
Ga.    228,    52    S.    E.    333;     Lindsay     v. 
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Lowe,  64  Ga.  438;  Usry  v.  Saulsbury, 
62  Ga.  179;  Stallings  r.  Harrold,  John- 
son &  Co.,  60  Ga.  478;  Ball  v.  A^ason, 
56  Ga.  264.  N.  C— Cottingham  & 
Bro.  r.  McKay,  86  N.  C.  241;  Gay 
f.  Nash,  84  N.  C.  333;  Thomas  V. 
Campbell,  74  N.  C.  787.  N.  D.— Black 
r.  Minneapolis  &  Northern  Elev.  Co.,  7 
N.  D.  129,  73  N.  W.  90.  S.  C— Blair 
r.  Morgan,  59  S.  C.  52,  37  S.  E.  45; 
Sharp  V.  Palmer,  31  S.  C.  444,  10  S.  E. 
98;  Owens  r.  Gentry,  30  S.  C.  490,  9 
S.  E.  525;  Monday  v.  Elmore,  27  S.  C. 
126,   131,   3   S.  E.   65. 

[a]  Nature  of  Warrant. — A  warrant 
of  seizure  to  enforce  an  agricultural 
lien  is  in  the  nature  of  final  process 
to  enforce  a  lien  already  existing. 
Blair  r.  Morgan,  59  S.  C.  52,  37  S.  E. 
45. 

[b]  Scope  of  Remedy. — The  remedy 
is  a  summary  and  prompt  one  and, 
as  a  special  proceeding,  has  for  its 
object  the  apprepriation  of  the  encum- 
bered crops  to  the  satisfaction  of  the 
debt  created  in  making  them.  When 
this  appropriation  has  been  made  the 
proceeding  is  exhausted  and  comes  to 
an  end.  Cottingham  &  Bro.  v.  McKay, 
86  N.  C.  241. 

[c]  Foreclosure  cannot  be  dispensed 
with  bv  the  parties.  Stallings  r.  Har- 
rold,  Johnson   &  Co.,   60   Ga.  478. 

[d]  Proceedings  (1)  must  be  insti- 
tuted witliin  one  year  after  the  debt 
becomes  due.  Stallings  v.  Harrold, 
Johnson  &  Co.,  60  Ga.  478;  Toole  & 
Shemphert  v.  Jowers,  49  Ga.  299.  (2) 
The  lien  is  lost  unless  proceedings  be 
instituted  within  that  time.  Stallings 
V.  Harrold,  Johnson  &  Co.,  60  Ga.  478. 
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with  the  requirements  of  the  statute.^^  In  this  respect  the  practice 
regulating  the  issuing  of  warrants  of  attachment  must  be  followed  in 
South  Carolina.^* 

(2.)  Form  and  Sufficiency.  — The  affidavit  must  contain  all  the  essen- 
tial allegations  under  the  statute. *=  It  is  necessary  to  set  out  facts 
showing  a  valid  lien,^*'  the  amount  due  under  the  contract,"  demand 
upon  the  owner  for  the  payment  of  the  debt  and  refusal  to  pay,®^ 
grounds  for  attachment,*®  and  the  fact  that  the  lien  is  being  prosecuted 


83.  Powell  V.  Weaver,  56  Ga.  288; 
Segler  r.  Coward,  24  S.  E.   119. 

[a]  An  affidavit  is  necessary  be- 
cause "the  warrant  was  not  intended 
as  a  substitute  for  an  ordinary  execu- 
tion, and  hence  until  it  is  shown  by 
aflSdavit  that  the  lien  is  about  to  be 
defeated  by  the  removal  or  disposition 
of  the  property,  the  lienee  must,  like 
all  other  creditors,  pursue  the  ordinary 
means  for  enforcing  payment  of  his 
debt,  and  cannot  avail  himself  of  the 
very  stringent  and  summary  remedy 
provided  by  the  act."  Segler  v.  Cow- 
ard, 24  S.  C.  119. 

[b]  For  sufficient  affidavit  to  fore- 
close a  laborer's  special  lien  on  the 
products  of  his  labor,  see  Lindsay  v. 
Lowe,  64  Ga.  438. 

[c]  A  supplementary  affidavit  can- 
not be  submitted  at  the  hearing  to 
supply  defects  in  the  original  one. 
Segler  v.  Coward,  24  S.  C.   119. 

84.  Blair  r.  Morgan,  59  S,  C.  52,  37 
8.  E.  45;  Monday  v.  Elmore,  27  S.  C. 
126,  131,  3  S.  E.  65. 

[a]  It  is  only  in  the  affidavit  and 
statements  that  the  proceedings  for 
such  warrant  of  seizure  must  conform 
to  the  practice  under  attachment  law. 
No  conformity  to  the  attachment  law 
is  required  in  the  subsequent  proceed- 
ings, as  for  example  those  relating  to 
the  time  of  filing  the  affidavit  of  at- 
tachment and  the  service  upon  the  de- 
fendant of  copies  of  the  affidavit  with 
the  summons.  Blair  v.  Morgan,  59  S. 
C.  52,  37  S.  E.  45. 

85.  Segler  r.  Coward,  24  S.  C.  119. 

86.  Powell  V.  Weaver,  56  Ga.  288; 
Toole  &  Shemphert  v.  Jowers,  49  Ga. 
299. 

[a]  A  special  contract  creating  the 
lien  must  be  alleged.  Powell  v.  Weav- 
er, 56  Ga.  288. 

[b]  Merchant's  Lien. — An  affidavit 
to  foreclose  a  merchant 's  lien  must 
state  that  the  deponent  is  either  a 
factor  or  a  merchant  and  that,  as  such, 
he  has   furnished   either  provisions   or 


commercial  manure  or  both  to  the  de- 
fendant and  also  the  terms  upon  which 
said  supplies  were  furnished.  Toole  & 
Shemphert  r.  Jowers,  49  Ga.  299;  Gunn 
r.  Pattishal,  48  Ga.  405. 

87.  Segler  r.   Coward,  24  S.  C.   119. 
[a]     It  is   a  fatal    defect    to    omit 

such  statement  as  to  the  amount.  Seg- 
ler r.   Coward,   24   S.   C.   119. 

88.  Lindsay  v.  Lowe,  64  Ga.  438; 
Usry  f.  Saulsbury,  62  Ga.  179;  Calla- 
way f.  Walls,  54  Ga.  167;  Anderson  v. 
Beard,  54  Ga.  137. 

[a]  Sufficient  Averment  of  Demand. 
An  affidavit  properly  states  a  demand 
which  alleges  that  "since  the  said  sums 
became  due,  the  said  Saulsbury,  Res- 
pass  &  Co.,  by  their  agent,  the  said 
James  M.  Bateman,  have  demanded 
payment  thereof  of  the  said  Wm. 
Usry."  Usry  v.  Saulsbury,  Eespass  & 
Co.,  62   Ga.  179. 

89.  Brogden  v.  Privett,  67  N.  C.  45; 
Monday  v.  Elmore,  27  S.  C.  126,  131, 
3  S.  E.  65;  Segler  v.  Coward,  24  S.  C. 
119. 

[a]  That  an  attempt  to  defeat  the 
lien  by  sale  or  disposition  of  the  crop, 
or  otherwise,  is  about  to  be  made  by 
the  person  to  whom  the  advances  were 
furnished  should  be  alleged.  Thomas 
c.  Campbell,  74  N.  C.  787;  Owens  v. 
Gentry,  30  S.  C.  490,  9  S.  E.  525. 

[b]  An  affidavit  is  sufficient  in  this 
respect  which  states  that  the  lienor 
"has  sold  a  portion  of  his  crop,  .  .  . 
and  has  refused  to  pay  said  sum  .  .  . 
with  intent  to  defeat  this  lien."  Mix- 
son  V.  Holly,  26  S.  C.  256,  2  S.  E.  385. 
This  case  must  be  distinguished  from 
Segler  r.  Coward,  24  S.  C.  119,  where- 
in an  affidavit  was  held  defective 
which  only  stated  that  "Coward  're- 
fuses to  pay  .  .  .  with  intent  to  de- 
feat said  lien.'  "  In  the  latter  case, 
it  will  be  noticed,  no  disturbance  of 
the  property  subject  to  the  lien  is  al- 
leged. 

[c]  Intent  to  defraud  must  appear, 
Brogden  v.  Privett,  67  N.  C.  45. 
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within  the  time  provided  by  statute  for  commencing  such  proceedings.^** 

(3.)  Service.  — A  copy  of  the  affidavit  upon  which  a  warrant  of  seiz- 
ure is  issued  need  not  he  served  on  the  defendant.®^ 

(4.)  Filing.  —  The  affidavit  must  be  filed  with  the  clerk  or  the  magis- 
trate within  the  time  prescribed  by  the  statute.®^ 

(C.)  The  Warrant.o"' —  (1.)  Generally.  — Where  the  amount  claimed  is 
within  the  jurisdiction  of  the  justice  of  the  peace,  he  has  power  to 
issue  the  writ,^*  otherwise  it  is  issued  by  the  clerk  of  the  county  court 
of  the  county  in  which  the  crop  is  located.^'*  Before  issuing  the  war- 
rant the  officer  must  require  the  lienholder  to  give  bond.®^ 

The  -warrant  directs  the  officer  to  seize  the  crops  subject  thereto  and, 
after  due  notice,  to  sell  them  for  cash,  applying  the  proceeds  to  the 
extinguishment  of  the  debt.®^ 

(2.)  Vacating.  —  A  warrant  of  seizure  may  be  vacated  on  motion" 
made  before  the  clerk^®  or  the  judge^  for  any  cause  which  would 
justify  the  vacating  of  an  attachment,  i.  e.,  where  it  is  improvidently^ 


90.  Callaway  v.  Walls,   54   Ga.   167. 

91.  Blair  v.  Morgan,  59  S.  C.  52,  37 
S.  E.  45. 

82.  Blair  v.  Morgan.  59  S.  C.  52,  37 
S.  E.  45. 

[a]  The  period  of  forty-eight  hours 
■within  which  the  affirlavit  in  attach- 
ment must  be  filed  with  the  clerk  is 
not  applicable  to  the  agricultural  lien 
law.  Blair  r.  Morgan,  59  S.  C.  52,  37 
S.  E.  45.  Compare  Townsend  v.  Sparks, 
50  S.  C.  380,  27  S.   E.  801. 

93.  Affidavit  for,  see  IV,  C,  1,  c, 
(III),    (D). 

94.  See  Jones  v.  Clarkson,  16  S.  C. 
628. 

Amount  in  controversy  as  determin- 
ing jurisdiction,  see  the  title  "Juris- 
diction." 

95.  Jones  v.  Clarkson,  16  S.  C.  628. 

96.  Dicks  f.  Nimmons,  88  S.  C.  428, 
71  S.  E.  47;  Gaston  v.  Brandenburg,  42 
S.  C.  348,  20  S.  E.   157. 

97.  Faireloth  v.  Webb,  125  Ga.  230. 
53   S.  E.  592. 

[a]  That  an  immediate  levy  cannot 
be  made  upon  growing  crops  does  not 
invalidate  the  warrant;  in  such  case 
it  will  be  construed  as  authorizing  and 
directing  the  levying  oificer  to  execute 
it,  when,  and  not  before  a  legal  levy 
can  be  made  thereunder.  Faireloth  v. 
Webb,  125  Ga.  230,  53  S.  E.  592. 

98.  Kennedy  v.  Dunbar,  46  S.  C. 
517,  24  S.  E.  383;  Segler  v.  Coward,  24 
S.  C.   119. 

[a]  Proceeding  Analogous  to  Mo- 
tion To  Vacate  an  Attachment. — Ken- 
nedy V.  Dunbar,  46  S.  C.  517,  24  S.  E. 
383. 
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99.  Cottingham  &  Bro.  v.  McKay,  86 
N.  C.  241. 

[a]  For  defects  in  the  affidavit  upon 
which  the  warrant  of  seizure  is  issued 
the  clerk  may  recall  the  warrant.  Cot- 
tingham &  JBro.  V.  McKay,  86  N.  C. 
241. 

1.  Segler   v.   Coward,   24   S.   C.   119. 
[a]     Whether  issued  by  the  clerk  or 

by  a  trial  justice  the  circuit  court  has 
jurisdiction  (Kennedy  v.  Dunbar,  46  S. 
C.  517,  24  S.  E.  383),  at  chambers 
(Segler  r.  Coward,  24  S.  C.  119),  to 
\acate  the  warrant. 

2.  Townsend  r.  Sparks,  50  S.  C.  380, 
27  S.  E.  801;  Lockhart  v.  Smith,  50  S. 
C.  112,  27  S.  E.  567;  Kennedy  r.  Dun- 
bar, 46  S.  C.  517,  24  S.  E.  383;  Doty 
r.  Bovd,  46  S.  C.  39,  24  S.  E.  59;  Sease 
r.  Dobson,  33  S.  C.  234,  11  S.  E.  728; 
Segler  v.  Coward,  24  S.  C.  119.  See 
Blair  v.  Morgan,  59  S.  C.  52,  37  S.  E. 
45. 

[a]  "The  difference  between  these 
causes,  as  we  said  in  Monday  r.  El- 
more, 27  S.  C.  129,  is  'that  an  attach- 
ment is  irregularly  issued  when  it  ap- 
pears upon  the  face  of  the  proceedings 
that  there  is  no  ground  for  the  attach- 
ment; in  other  words,  where  the  affi- 
davit fails  to  contain  the  conditions 
upon  which  the  law  authorizes  such  a 
proceeding'  ...  It  is  improvidentlv 
issued  wheik  the  conditions  necessary 
are  stated,  but  they  are  untrue,  which 
fact  being  shown  by  the  defendant,  the 
attachment  mav  be  dissolved."  Sease 
f.  Dobson,  33   S.   C.  234,  11   S.  E.   728. 

[b]  Signature  of  Officer.— The  war- 
rant   may    be    vacated    when    the   affi- 
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or  ir refill <TJ'ly  issued.  But  mere  formal  defects  in  tlie  affidavit,^  the 
bond,*  or  warrant  itself,*  will  not  defeat  the  writ. 

(D.)  Kecovery  of  Property  Seized.  — The  lienee  may  upon  giving 
bond  with  proper  security  recover  possession  of  the  property  seized." 

(E.)  Process  and  Notice.  - —  No  summons  or  notice  to  the  cultivator 
is  necessary  in  the  summary  proceeding  by  warrant,^  except  that  the 
sheriff  after  seizure  of  the  property  must  notify  the  lienee  before 
making  sale  thereof.* 

(F.)  Affidavit  of  Defendant.  —  The  defendant,  if  he  wishes  to  raise 
an  issue  for  the  court,  may  file  an  affidavit  disputing  the  claim  of 
the  lienor,®  provided  he  does  so  within  the  time  prescribed  by  statute. ^'^ 

(G.)  Issues  and  Trial.  —  The  question  in  issue  is  whether  the 
amount  claimed  is  due  under  the  lien.^^  This  issue,  in  some  states, 
is  tried  in  the  superior  court.^- 


davit  is  not  signed  by  any  officer 
authorized  to  administer  an  oath.  Doty 
t;.  Boy<l,  46  S.  C.  39,  24  S.  E.  59. 

[c]  Upon  revocation  of  the  warrant 
the  goods  or  the  proceeds  of  sale  must 
be  returned  to  the  defendant.  Cotting- 
ham  &  Bro.  v.  McKay,  86  N.  C.  241. 

3.  Gaston  r.  Brandenburg,  42  S.  C. 
348,  20  S.  E.  157. 

[a]  That  "filed"  was  not  marked 
on  the  affidavit  by  the  clerk  is  not 
ground  for  vacating  the  warrant.  Gas- 
ton r.  Brandenburg,  42  S.  C.  348,  20 
S.  E.  157. 

4.  Gaston  v.  Brandenburg,  42  S.  C. 
348,  20   S.   E.   157. 

5.  Faircloth  v.  Webb,  125  Ga.  230, 
53  S.  E.  592. 

6.  Lightsey  v.  Rentz,  85  S.  C.  401, 
67  S.  E.  456. 

[a]  Redelivery  of  property  to  lienor 
may  be  required,  where  the  lienee  who 
has  retaken  the  crop,  fails  to  file  with- 
|in  the  proper  time  the  notice  and  affi- 
davit as  to  the  amount  claimed  not 
being  due.  Lightsey  v.  Rentz,  85  S.  C. 
,401,  67  S.  E.  456. 

I  7.  Thomas  v.  Campbell,  74  N.  C, 
,787. 

[a]  Remedies  of  Cultivator. — ' '  It  is 
clear  from  a  perusal  of  the  statute, 
that  in  order  to  prevent  an  attempted 
fraud  it  was  the  intent  of  the  law  mak- 
ing power  to  dispense  with  a  summons 
to  the  next  term  of  the  superior  court, 
and  to  allow  the  crop  or  so  much  there- 
of as  was  necessary  to  satisfy  the  debt, 
which  is  required  to  be  set  out  in  the 
affidavit,  to  be  seized  and  sold  by  sum- 
mary process,  leaving  the  cultivator  to 
his  remedy  by  civil  action  in  case  he 


was  not  in  default,  and  also  by  in- 
dictment against  the  party  who  makes 
the  affidavit,  in  case  it  be  false  in 
regard  to  the  fraud  charged  or  in  re- 
gard to  the  amount  alleged  to  be  due." 
Thomas  v.  Campbell,  74  N.  C.  787. 

8.  Lightsey  v.  Rentz,  85  S.  C.  401, 
67  S.  E.  456. 

9.  Cottingham  &  Bro.  r.  McKay,  86 
N.  C.  241;  Lightsey  v.  Rentz,  85  S.  C. 
401,  67  S.  E.  456. 

[a]  On  failure  to  serve  notice  and 
affidavit  upon  the  sheriff,  property 
which  the  lienee  has  retaken  from  the 
sheriff  must  be  returned.  Lightsey  f. 
Rentz,  85  S.  C.  401,  67  S.  E.  456. 

10.  Lightsey  v.  Rentz,  85  S.  C.  401, 
67  S.  E.  456. 

[a]  An  extension  of  time  for  serv- 
ing the  notice  cannot  be  granted  to 
defendant  on  the  grounds  of  inad- 
vertence or  excusable  neglect.  Light- 
sey V.  Rentz,  85  S.  C.  401,  67  S.  E. 
456. 

11.  Cottingham  &  Bro.  v.  McKay,  8G 
N.  C.  241;  Sease  v.  Dobson,  33  S.  C. 
234,  11   S.   E.   728. 

[a]  The  validity  of  the  lien  is  in- 
volved in  this  issue.  Sease  v.  Dob- 
son,   33   S.   C.   234,   11   S.    E.   728. 

[b]  No  attack  upon  the  warrant 
because  of  irregularity  or  improvidence 
in  its  issuance  can  be  made.  Johnson 
V.  Manigault,  13  S.  C.  403. 

12.  Cottingham  &  Bro.  r.  McKay,  86 
N.  C.  241;  Thomas  v.  Campbell,  74  N. 
C.  787. 

[a]  The  clerk  of  the  court  has  no 
jurisdiction  to  try  the  question  of  the 
truth  of  the  affidavit  or  the  existence 
of  the  debt.  Thomas  r.  Campbell,  74 
N.  C.  787. 
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(H.)  Verdict  and  Judgment.  —  A  general  verdict  for  plaintiff  may  be 
rendered  establishing  the  lien  debt  though  in  excess  of  the  proceeds 
of  the  sale  of  property  seized.^^  The  judgment  is  usually  for  the 
amount  ascertained  to  be  due.^*  Equity  may  in  a  proper  case  direct 
the  payment  of  a  crop  lien  for  one  year  out  of  the  rents,  issues  and 
profits  of  the  land  for  the  ensuing  year.^^ 

2.  Thresher's  Lien.  —  a.  Right  to  Lien.  —  The  statutes  of  some 
states  provide  that  persons  owning  and  operating  a  threshing  machine 
shall  have  a  lien  from  the  date  of  threshing  upon  all  grain  threshed 
with  such  machine,  for  the  value  of  the  services  rendered." 

b.  Actions  To  Protect  Lien.  —  Where  the  lien  carries  with  it  the 
right  to  the  possession  of  the  property  subject  thereto,  the  lienholder 
may  maintain  all  actions  necessary  to  protect  such  right.^^ 

e.  Enforcement  of  Lien. — (I.)  Generally.  — In  enforcing  a  thresh- 
er's lien,  as  in  the  enforcement  of  statutory  liens  generally,  the  pro- 
visions of  the  statute  must  be  substantially  complied  with.^^  An  action 
to  foreclose  the  lien  is  the  usual  method  of  enforcing  it,^^  the  fon- 


13.  Gay  v.  Nash,  84  N.  C.  333.  See 
generally  the  title  "Verdict." 

14.  Lightsey  v.  Eentz,  85  S.  C.  401, 
67  S.  E.  456.  See  generally  the  title 
"Judgments." 

[a]  A  default  judgment  for  the 
amount  claimed  may  be  renderea 
against  the  lienor  who  recovers  pos- 
session of  the  property  and  fails  to 
file  the  notice  and  affidavit  as  to  the 
amount  claimed  not  being  due.  Light- 
sey V.  Rentz,  85  S.  C.  401,  67  S.  E. 
456. 

[b]  Upon  a  general  verdict  In  ex- 
cess of  the  proceeds  of  the  sale  of  the 
crops,  plaintiff  is  entitled  to  a  judg- 
ment for  such  proceeds.  Gay  v.  Nash, 
84  N.  C.  333. 

15.  Ball  V.  Vason,  56  Ga.  264. 

[a]  Pajmient  Prevented  by  Receiv- 
ership Proceedings. — Where  a  lien  for 
provisions,  etc.,  to  make  a  crop  has 
been  foreclosed  and  levied  upon  the 
crop  made,  and  by  reason  of  an  in- 
junction and  the  appointment  of  a  re- 
ceiver that  crop  has  been  exhausted 
and  used  by  the  receiver  in  making 
subsequent  crops  equity  vpill  enforce 
such  crop  lien  upon  the  subsequent 
profits  of  the  land.  Ball  v.  Vason,  56 
Ga.  264. 

16.  Minn. — Gordon  v.  Freeman,  112 
Minn.  482,  128  N.  W.  834,  1118.  N.  D. 
Gorthy  v.  Jarvis,  15  N.  D.  509,  108 
N.  W.  39;  Moher  v.  Easmusson,  12  N. 
D.  71,  95  N.  W.  152;  Parker  v.  First 
Nat.  Bank,  3  N.  D.  87,  54  N.  W.  313. 
S.  D.— Anderson  v.  Alseth,  6  S.  D.  566, 
62  N.  W.  435.     Wash.— Pain  v.  Isaacs, 
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10  Wash.  173,  38  Pac.  1038.  Can, 
HoUingsworth  v.  Lacharite,  19  Mann, 
379. 

[a]  Filing  Lien. — The  person  en- 
titled to  the  lien  must  make  an  ac- 
count in  vpriting,  stating  the  kind  of 
grain  and  the  number  of  bushels 
threshed,  the  price  agreed  upon, 
with  a  description  of  the  land  upon 
which  the  grain  was  grown  and  after 
making  oath  to  the  correctness  of  such 
account  file  the  same  in  the  office  of 
the  register  of  deeds.  Anderson  v.  Al- 
seth,  6  S.  D.   566,   62   N.  W.  435. 

[b]  Several  lienors  may  join  in  the 
filing  of  one  claim  and  such  claim  may 
be  signed  and  verified  by  one  of  their 
number.  Pain  v.  Isaacs,  10  Wash.  173, 
38  Pac.  1038. 

17.  Phelan  v.  Terry,  101  Minn.  454, 
112  N.  W.  872. 

[a]  Claim  and  delivery  is  maintain 
able  Tjy  one  who  has  perfected  his 
thresher's  lien  against  ojie  who  wrong- 
fully detains  the  grain  covered  by  the 
lien.  Phelan  v.  Terry,  101  Minn.  454, 
112  N.  W.  872. 

[b]  Until  the  right  to  foreclose  is 
complete  the  lien  does  not  carry  with 
it  the  right  to  possession  so  as  to  en- 
title the  claimant  to  maintain  conver- 
sion. Parker  r.  First  Nat.  Bank,  3  N. 
D.    87,   54    N.   W.   313. 

18,  Parker  v.  First  Nat.  Bank,  3  N. 
D.  87,  54  N.  W.  313;  Anderson  t\ 
Alseth,  6  S.  D.  566,  62  N.  W.  435. 
See  generallv  the  title  "Liens." 

19."  N.  D".— Gorthv  v.  Jarvis,  15  N. 
D.  509,  108  N.  W.  39;   Moher  v.  Eas- 
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closure  bein^  upon  the  notice  and  in  the  manner  provided  for  fore- 
closing chattel  mortgages.^" 

(II.)  Pleading.  —  The  complaint  or  declaration  must  set  out  all  the 
facts  which  under  the  statute  entitle  the  plaintiff  to  the  lien  sought 
to  be  enforced,^^  such  as  a  description  of  the  property  to  which  the 
lien  attaches,"  the  ow^nership  and  operation  of  the  threshing  machine,^* 
the  filing  of  an  account  as  required  by  statute,^* 

(III.)  Findings.  —  All  the  essential  facts  upon  which  the  lien  rests 
should  be  found  by  the  court.^"* 

V.  BOUNDARIES.  —  A.  Definition.  —  A  boundary,  as  the  term 
is  used  in  the  present  article,  is  any  separation,  natural  or  artificial, 
which  marks  the  confines  or  line  of  two  contiguous  estates.^'' 

B.  Establishing  and  Restoring.  —  1.  Leg-al  Proceedings.  —  a. 
In  General.  —  A  court  of  law  is  the  proper  tribunal  to  determine 
questions  of  disputed  boundary ,2^  equity  having  no  inherent  jurisdiction 
over  such  matters.^^ 

b.  Nature  and  Form.  —  The  legal  remedy  may,  according  to  the 
jurisdiction,  be  a  simple  code  action,-^  or  it  may  be  ejectment,^^*^  or 


musson,  12  N.  D.  71,  95  N.  W.  152. 
S.  D.— Anderson  v.  Alseth,  6  S.  D.  566, 
570,  62  N.  W.  435.  Wash.— Pain  v. 
Isaacs,   10   Wash.    173,   38   Pac.   1038. 

20.  Parker  r.  First  Nat.  Bank,  3 
N.  D.  87,  54  N.  W.  313. 

21.  Parker  v.  First  Nat.  Bank,  3 
N.  D.  87,  54  N.  W.  313;  Anderson  v. 
Alseth,  6  S.  D.  566,  62  N.  W.  435. 
See  the  title  "Liens." 

22.  Pain  v.  Isaacs,  10  Wash.  173,  38 
Pac.  1038. 

[a]  The  kind  and  quantity  of  the 
grain  upon  which  the  lien  exists  should 
be  stated.  Gorthy  v.  Jarvis,  15  N.  D. 
509,   108  N.  W.   39. 

23.  Minn. — Rugg  r.  Hoover,  28  Minn. 
404,  10  N.  W.  473.  N.  D.— Parker  v. 
First  Nat.  Bank,  3  N.  D.  87,  54  N.  W. 
313.  S.  D.— Anderson  v.  Alseth,  6  S.  D. 
566,  62  N.  W.  435. 

[a]  The  operation  of  the  machine  is 
not  suflB.eiently  alleged  in  a  complaint 
which  states  "that  plaintiff  was  at  all 
times  hereinafter  mentioned  doing  busi- 
ness of  running  and  operating  a  thresh- 
ing machine."  Anderson  v.  Alseth,  6 
S.  D.   566,   62   N.   W.  435. 

24.  Parker  v.  First  Nat.  Bank,  3  N. 
D.  87,  54  N.  W.  313;  Anderson  v.  Al- 
seth, 6  S.  D.  566,  62  N.  W.  435. 

25.  Anderson  v.  Alseth,  6  S.  D.  566, 
62  N.  W.  435. 

[a]  In  an  action  by  an  assignee  to 
foreclose  a  thresher's  lien,  it  is  neces- 
sary to  find  that  the  assignor  of  plain- 
tiff owned  and  operated  the  threshing 


machine  by  which  the  grain  was 
threshed.  Anderson  v.  Alseth,  6  S.  D. 
566,  62  N.  W.  435. 

[b]  Filing  of  Account. — There  should 
be  a  finding  that  plaintiff  or  his  as- 
signor filed  in  the  proper  office  the 
account  required  by  statute.  Anderson 
V.   Alseth,  6   S.  D.   566,   62   N.   W.   435. 

26.  Pernam  v.  Wead,  6  Mass.  ISl. 

27.  U.  S.— West  Virginia  Pulp  & 
Paper  Co.  v.  Dodrill,  221  Fed.  780.  Ky. 
Fraley  v.  Peters,  12  Bush  469.  Mich. 
Andries  v.  Detroit,  G.  H.  &  M.  Ry 
Co.,  105  Mich.  557,  63  N.  W.  526.  Ore. 
Nolan  V.  Cook,  81  Ore.  287,  158  Pae. 
810.  Pa.— Baer  v.  Wilmoth,  39  Pa. 
Super.  74.  S.  C— McCreery  Land  & 
Investment  Co.  v.  Myers,  70  S.  C  282, 
49  S.  E.  848.  W.  Va.— Lockwood  v. 
Carter  Oil  Co.,  73  W.  Va.  175,  80  S.  E. 
814,  52  L.  R.  A.    (N.  S.)    765. 

28.  See  infra,  V,  B,  2. 

29.  Keller  r.  Harrison,  139  Iowa  383, 
116  N.  W.  327;  Struntz  r.  Hood,  57 
Wash.  578,  107  Pac.  352. 

30.  Ala. — Oliver  v.  Oliver,  187  Ala. 
340,  65  So.  373;  Ashford  r.  McKee, 
183  Ala.  620,  62  So.  879.  Ark.— Butler 
f.  Hines,  101  Ark.  409,  142  S.  W.  509. 
la. — Keller  v.  Harrison,  139  Iowa  383, 
116  N.  W.  327.  Mich.— Cullen  v 
Ksiaszkiewiez,  154  Mich.  627,  118  N. 
W.  496;  Lamb  r.  Lamb,  1.S9  Mich.  166. 
102  N.  W.  645.  Mo.— Wilson  r.  Hart, 
98  Mo.  618,  12  S.  W.  249.  Neb.— Kit- 
tell  V.  Jenssen,  37  Neb.  685,  56  N.  W. 
487.   Pa.— Tillmes  v.  Marsh,  67  Pa.  507. 
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trespass,"  or  trespass  to  try  title,''-  and  in  some  states  a  special  sum- 
mary proof; eding  is  provided  for  by  statute.'*''  Poreible  entry  and 
detainer  does  not  lie  to  determine  a  boundary  line.^* 

c.  In  What  Tribunal.^^  —  Tbe  statutes  sometimes  deny  justice 
courts^^  and  county  courts^^  jurisdiction  Avhere  the  boundaries  of  the 
land  may  be  in  dispute  or  called  in  question.  But  in  North  Carolina 
the  hearing:  may  be  before  the  clerk  of  court,^^  unless  title  to  land  is 
brought  in  issue,  in  which  case  the  proceeding  is  transferred  to  the 
superior  court.^®  Fence  viewers  have  no  authority  to  establish  dis- 
puted boundaries.*" 

2.  Proceedings  in  Equity.  —  a.  General  Statement.  —  Equity  has 
no  inherent  power  to  determine  boundary  lines.*^     To  warrant  the 


Wash.— Struntz  v.  Hood,  57  Wash.  578, 
107  Pac.  352.  W.  Va. — Lewis  v.  Yates. 
62  W.  Va.  575,  59  S.  E.  1073. 

[a]  An  obliterated  government  cor- 
ner between  two  lots,  may  be  proper- 
ly located  in  an  action  of  ejectment 
and  it  is  not  necessary  flrst  to  estab- 
lish the  corner  in  equitv.  Kittell  v. 
Jenssen,  37  Neb.  685,  Sfi^N.  W.  487. 

[b]  Tile  locality  at  which  a  lost 
stake  was  set  may  be  determined  in 
an  action  of  ejectment.  Lewis  f.  Lewis, 
4  Ore.  177. 

31.  La  Mont  v.  Dickinson,  189  111. 
628,  60  N.  E.  40. 

32.  Stevens  v.  Crosby  (Tex.  Civ. 
App.),  166  S.  W.  62;  Cuneo  v.  Zilker 
(Tex.  Civ.  App.),  125  S.  W.  91;  Moore 
V.  Loggins  (Tex.  Civ.  App.),  114  S.  W 
183;  McKeon  r.  Eoan  (Tex.  Civ.  App.), 
106  S.  W.  404;  Muncy  v.  Mattfield  (Tex. 
Civ.  App.),  40  S.  W.  345;  Nye  f. 
Hawkins,  65  Tex.  600. 

33.  la. — Keller  v.  Harrison,  139  Iowa 
383,  116  N.  W.  327.  La.— Sprigg  r. 
Hooper,  9  Rob.  248.  Minn.— Rock  v. 
Donora  Min.  Co.,  91  Minn.  259,  97  N. 
W.  889;  Stadin  r.  Helin,  76  Minn.  496, 
79  N.  W.  537.  N.  C. — Woody  r.  Foun- 
tain, 143  N.  C.  66,  55  S.  E.  425;  Stan- 
aland  v.  Eabon,  140  N.  C.  202,  52  S.  E 
417;  Smith  V.  Johnson,  137  N.  C.  43, 
4Q  S.  E.  62;  Parker  v.  Taylor,  133  N. 
C.  103,  45  S.  E.  473.  Ore.— McDowell 
V.  Carothers,  75  Ore.  126,  146  Pac.  800 
Va.— Wright  r.  Rabey,  117  Va.  884,  86 
S.  E.  71.  Wash.— Porria  v.  Town  of 
Castle  Rock,  82  Wash.  103,  143  Pac, 
315. 

[a]  Ejectment  Too  Cumbersome  and 
Costly.— "The  act  of  1893  (acts  1893, 
p.  44,  c.  22)  was  evidently  intended 
to  simplify  the  procedure  in  procession- 
ing cases  and  to  afford  a  speedy  and 
effective    method   of     determining    the 
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true  location  of  disputed  lines  and 
boundaries  of  lands  as  between  their 
proprietors,  instead  of  requiring  them 
to  resort  to  the  cumbersome  and  some- 
times intricate  and  costly,  remedy  by 
suit  to  try  the  title,  formerly  an  action 
of  ejectment."  Stanaland  v.  Eabon, 
140  N.  C.  202,  52  S.  E.  417. 
See  infra,  V,  12. 

34.  Benuszaitis  f.  Radawiczus,  172 
111.   App.   259. 

35.  As  between  law  and  equity,  see 
ftipra,  V,  B. 

Establishment  by  commissioners  or 
processioners,  see  infra,  V,  12. 

36.  See  Fisher  v.  Gossett,  36  Okla. 
261,  128  Pac.  293. 

Jurisdiction  of  justice  court  where 
title  to  land  is  involved,  see  the  title 
"Justices  of  the  Peace." 

37.  See  Fisher  v.  Gossett,  36  Okla. 
261,  128  Pac.  293. 

[a]  Where  title  to  a  freehold  is 
drawn  in  question,  the  county  court 
has  no  jurisdiction.  Bovd  V.  Kimmel, 
244  111.  545,  91   N.  E.   7i0. 

38.  Stanaland  r.  Rabon,  140  N.  G.\ 
202,  52  S.  E.  417. 

39.  Rogers  r.  Sluder,  148  N.  C.  43, 
61  S.  E.  627;  Parker  r.  Tavlor,  133  N. 
C.  103,  45  S.  E.  473;  Van  Dvke  v.  Far- 
ris,   126   N.   C.   744,   36   S.   E.   171. 

40.  Camp  v.  Camp,  59  Vt.  667,  10 
Atl.  748. 

41.  U.  S. — See  Security  Land  and 
Exploration  Co.  r.  Burns,  193  U.  S. 
167,  24  Sup.  Ct.  425,  48  L.  ed.  662. 
Ala. — Ashurst  v.  McKenzie,  94  Ala. 
484,  9  So.  262.  Cal.— Wetherbee  v. 
Dunn,  36  Cal.  249.  Conn.— Wolcott  r. 
Robbins,  26  Conn.  236.  Fla.— Doggett 
r.  Hart,  5  Fla.  215,  58  Am.  Dec.  464. 
Ky.— Walker  r.  Leslie,  90  Kv.  642,  14 
S.  W.  682;  Scott  v.  Means,  80  Ky.  460; 
Harrod's   Heir  v.   Cowan,  Hardin  542; 
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interference  of  a  court  of  equity,  some  special  ground  of  equity*'  must 


Fralev  v.  Peters,  12  Bush  469.  Me. 
Haskell  v.  Allen,  23  Me.  448.  Mich. 
Dolan  r.  Smith,  147  Mich.  276,  110 
N.  W.  932;  Kilgannon  v.  Jenkinson, 
51  Mich.  240,  16  N.  W.  390.  Nev. 
Humboldt  r.  Lander,  22  Nev.  248,  38 
Pac.  578.  58  Am.  St.  Rep.  750,  26  L. 
R.  A.  749.  N.  J.— Dickerson  v.  Stoll, 
8  N.  J.  Eq.  294.  N.  C— Hough  v.  Mar- 
tin, 22  N.  C.  379,  34  Am.  Dec.  403. 
Ohio. — Wolfe  f.  Scarborough,  2  Ohio 
St.  361.  Ore. — Love  r.  Morrill,  19  Ore. 
545,  24  Pac.  916.  Pa.— Tillmes  v. 
Marsh,  67  Pa.  507;  Norris '  Appeal,  64 
Pa.  275.  Tenn. — Topp  v.  Williams,  7 
Humph.  569;  Hale  v.  Darter,  5  Humph. 
79.  Va. — Stuart's  Heirs  v.  Coalter,  4 
Rand.  74,  15  Am.  Dec.  731.  W.  Va. 
Freer  v.  Davis,  52  W.  Va.  1,  43  S.  E. 
164,  94  Am.  St.  Rep.  895,  59  L.  R.  A. 
556;  Burns  v.  Mearns,  44  W.  Va.  744, 
30  S.  E.  112;  Watson  v.  Ferrell,  34  W, 
Va.  406,  12  S.  E.  724;  Cresap  v.  Kemble, 
26  W.  Va.  603;  Hill  v.  Proctor,  10  W. 
Va.  59.  Eng. — Speer  v.  Crawter,  2 
Merivale   410,    35   Eng.   Reprint   997. 

[a]  Mere  difficulty  in  ascertaining 
the  bovindary  does  not  alter  the  rule. 
Bresler  v.  Pitts,  58  Mich.  347,  25  N. 
W.   311. 

[b]  Defendant  is  precluded  from 
objecting  to  the  jurisdiction  of  a  court 
of  equity  to  determine  disputed  bound- 
ary lines,  when  in  his  answer  he  prays 
for  affirmative  relief  asking  that  the 
boundary  be  established  as  set  forth  in 
the  answer.  McDowell  v.  Carothers,  75 
Ore.  126,  146  Pac.  800. 

42.  U.  S.— West  Virginia  Pulp  & 
Paper  Co.  v.  Dodrill,  221  Fed.  780. 
Ark. — Deidrich  v.  Simmons,  75  Ark. 
400,  87  S.  W.  649.  lU.— Livingston 
Countv  Bldg.  &  Loan  Assn.  v.  Keach, 
219  Til.  9,  76  N.  E.  72.  la.— Fallers  r. 
Hummel.  169  Iowa  745,  151  N.  W. 
1081.  Ky.— Boone  v.  Robinson,  151  Kv. 
715,  152  S.  W.  753,  Ann.  Cas.  1915A, 
352;  Scott  f.  Means,  80  Ky.  460; 
Fraley  v.  Peters,  12  Bush  469.  Mich. 
Cullen  r.  Ksiaszkiewicz,  154  Mich.  627, 
118  N.  W.  496;  Dolan  v.  Smith,  147 
Mich.  276,  110  N.  W.  932;  Andries  r. 
Detroit,  G.  H.  &  M.  Ry.  Co.,  105  Mich. 
557,  561,  63  N.  W.  *526;  Wykes  r. 
Ringelberg,  49  Mich.  567,  14"  N.  W. 
498.  Miss.— Reinecke  v.  Reinecke,  105 
Miss.  798,  63  So.  215.  Mo.— Wilson  v. 
Hart,  98  Mo.  618,  12  S.  W.  249.  N.  Y. 
Erie  Basin  Improvement  Co.  v.  Smith, 


135  App.  Div.  365,  120  N.  Y.  Supp. 
323;  Caleo  v.  Goldstein,  134  App.  Div. 
228,  118  N.  Y.  Supp.  859.  Pa.— Ba^r 
V.  Wilmoth,  39  Pa.  Super.  74.  S.  C. 
McCreery  Land  &  Investment  Co.  r. 
Myers,  70  S.  C.  282,  49  S.  E.  848.  Va. 
Callaway  r.  Webster,  98  Va.  790,  37  S. 
E.  276;  Robinson  r.  Moses,  34  S.  E. 
48;  Miller  v.  Wills,  95  Va.  337,  28 
S.  E.  337;  Collins  r.  Sutton,  94  Va. 
127,  26  S.  E.  415.  W.  Va.— Lockwood 
f.  Carter  Oil  Co.,  73  W.  Va.  175,  80 
S.  E.  814,  52  L.  R.  A.  (N.  S.)  765; 
Le  Comte  r.  Carson,  56  W.  Va.  336,  49 
S.  E.  238;  Eakin  v.  Taylor,  55  W.  Va. 
652,  47  S.  E.  992;  Becker  v.  McGraw, 
48  W.  Va.  539,  37  S.  E.  532. 

Special  grounds  of  equity  cognizance 
see   infra,  V,  B,  2,  b. 

[a]  "The  appointment  of  commis- 
sions to  ascertain  confused  boundaries 
is  a  very  ancient  branch  of  the  juris- 
diction of  the  court  of  chancery.  Ita 
origin,  however,  is  involved  in  much 
obscurity  and  remains  largely  a  matter 
of  conjecture.  And,  whether  it  origin- 
ated in  the  equity  of  preventing  a  mul- 
tiplicity of  suits,  as  asserted  by  Lord 
Keeper  Henley  ...  in  Wake  v.  Con- 
yers,  1  Eden  331,  or  arose  from  cases 
in  which  the  parties  consented  to  a 
commission,  as  surmised  by  Lord  Chan- 
cellor Thurlow  in  St.  Luke's  v.  St. 
Leonard's,  1  Bro.  Ch.  40,  or  was 
founded  upon  two  ancient  writs  found 
in  the  Register,  as  was  thought  bv  Sir 
William  Grant,  Master  of  the  Rolls,  in 
Speer  v.  Crawter,  2  Mer.  410,  or  was 
borrowed  from  the  civil  law,  as  sug- 
gested in  the  note  to  Wake  v.  Conyers, 
2  Leading  Cas.  Eq.  439,  it  is  certain 
that  at  a  very  early  time  it  came  to 
be  looked  upon  with  disfavor  and  w^as 
exercised  with  caution.  The  Lord 
Keeper  in  Wake  v.  Conyers,  decided  in 
1759,  expressed  much  jealousy  of  the 
jurisdiction  and  said  that  such  suits 
were  'very  far  from  deserving  encour- 
agement.' Lord  Chief  Baron  MacDon- 
ald  said  in  Atkins  v.  Hatton,  2  Anstr. 
386,  that  it  was  a  jurisdiction  'which 
courts  of  equity  have  always  been  very 
cautious  of  exercising.'  Lord  Thurlow 
is  said  in  Godfrey  v.  Littel,  2  Russ. 
&  Myl.  630,  to  have  concurred  with 
Lord  Northington  in  manifesting  an 
inclination  to  narrow  rather  than  ex- 
tend the  jurisdiction.  Nor  has  there 
been  any  disposition  manifested  on  the 
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exist:  there  must  be  present,  the  cases  assert,  some  peculiar  equity 
superinduced  by  the  acts  of  the  parties.*^ 

Boundaries   Primarily   or  Incidentally   Involved.  —  Where  the  real  object  "| 
of  a  bill  in  equity  is  to  settle  a  controverted  boundary  of  lands  the 
bill  will  be  dismissed  for  want  of  jurisdiction.**    But  where  jurisdiction 
is  obtained  by  equity  upon  some  equitable  ground,  it  will  be  retained 
to  settle  questions  of    disputed    boundary,    incidentally    involved.*" 


part  of  American  chancellors  to  extend 
the  jurisdiction  beyond  the  limits 
■which  came  to  be  pretty  clearly  de- 
fined in  England.  All  now  agree  that 
s  controversy  over  the  location  of  a 
boundary  between  independent  proprie- 
tors does  not  of  itself  afford  sufficient 
ground  for  equitable  interference.  In- 
deed, a  confusion  of  boundaries,  alone, 
does 'not;  there  must  exist  some  equity 
superinduced  by  the  act  of  the  party 
defendant,  or  a  danger  of  a  multi- 
plicity of  suits,  to  warrant  an  applica- 
tion to  the  court  of  chancery  for  the 
appointment  of  commissioners."  Wat- 
kins  r.  Childs,  80  Vt.  99,  66  Atl.  805. 
[b]  The  right  to  a  jury  trial  which 
a  party  may  claim  who  seeks  to  recover 
land  or   defend  against  an  attempt   to 

recover  it,  prevents  a  resort  to  equity 
to  establish  boundary  lines  unless  some 

peculiar     equity     appears.     Nolan     v. 

Cook,  81  Ore.  287,  158  Pae.  810. 

43.     Ala.— Hays     v.     Bouehelle,     147 

Ala.  212,  41   So.  518,  119  Am.  St.  Rep. 

64;  Guice  v.  Barr,  130  Ala.  570,  30  So. 

563.     Conn. — Perry   v.   Pratt,   31    Conn. 

433.     Fla.— See  Doggett  v.  Hart,  5  Fla; 

215,   58    Am.   Dec.   464.      Ore.— Dice   v. 

McCauley,    22    Ore.    456,    30    Pac.    160. 

See  Love  v.  Morrill,  19  Ore.  545,  24  Pac. 

PI 6.      Pa.— Tillmes    v.    Marsh,    67    Pa. 

507;   Norris'  Appeal,  64  Pa.  275.     Va. 

Stuart's  Heirs  v.  Coalter,  4  Rand.  74, 

15   Am.  Dee.  731.     W.  Va.— Watson  v. 

Ferrell,  34  W.  Va.  406,  12  S.   E.   724; 

Hill   V.  Proctor,   10   W.   Va.   59.     Eng. 

Speer   v.  Crawter,   2   Merivale   410,   35 

Eng.  Reprint  997;   Wake  v.  Conyers,  2 

Cox  360,  30   Eng.  Reprint  165;   Atkins 

V.  Hatton,  2  Anstr.  386. 

44.     Deane  r.  Turner,  113  Va.  236,  74 

S.  E.  165;  Callaway  v.  Webster,  98  Va. 

790,  37  S.  E.  276. 

[a]  Accounting  and  discovery  of 
profits,  being  merely  incidents  to  the 
right  of  title,  will  not  authorize  equity 
to  take  jurisdiction.  Lockwood  r. 
Carter  Oil  Co.,  73  W.  Va.  175,  80  S.  E. 
814,  52  L.   R.  A.   765. 

[b]  Partition  is  not  maintainable  in 
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equity  where  the  plaintiff  prays  for  a 
settlement    of   boundary    and   a    decree , 
for  the  delivery  of  land  in  the  defend- 
ant's  possession.  Stuart's  Heirs  v.  Coal-j 
ter,  4  Rand.   (25  Va.)   74,  15  Am.  Dec. 
731. 

[c]  Equity  will  not  retain  as  a  bill 
for  discovery,  a  bill  to  settle  disputedl 
boundaries,  although  it  is  averred  thatj 
defendants  have  a  deed  in  their  posses- 
sion which  would  show  the  true  bound-  j| 
aries,  and  prayed  that  they  be  required 
to  produce  the  deed  and  file  it  with 
their  answer;  where  no  averment  is 
made  that  the  deed  is  necessary  to 
establish  the  boundarj',  but  on  the 
other  hand,  it  appears  from  the  bill 
that  the  plaintiff  is  acquainted  with  the 
true  line.  Collins  v.  Sutton,  94  Va.  127, 
26   S.  E.  415. 

[d]  Injunctive  relief  against  tres- 
passes (1)  upon  land,  the  boundary  of 
which  is  in  dispute,  will  not  be  granted 
until  plaintiff  has  first  asserted  his  title 
at  law.  Ashurst  v.  McKenzie,  92  Ala. 
484,  9  So.  262;  Dickerson  v.  StoH,  8 
N.  J.  Eq.  294.  (2)  An  injunction  to 
prevent  defendant  from  moving  a  fence 
to  a  line  claimed  by  him  to  be  the 
true  boundary,  will  not  be  granted, 
where  the  title  to  the  intervening  land 
has  never  been  adjudicated.  The 
remedy  is  in  a  court  of  law  to  deter- 
mine the  boundary.  Andries  v.  De- 
troit, G.  H.  &  M.  Ry.  Co.,  105  Mich. 
557,   63   N.  W.   526. 

45.  Mich. — Cullen  r.  Ksiaszkiewicz, 
1.54  Mich.  627,  118  N.  W.  496.  N.  J. 
De  Veney  r.  Gallagher,  20  N.  J.  Eq.  33. 
N,  Y.— Caleo  v.  Goldstein,  134  App. 
Div.  228,  118  N.  Y.  Supp.  859.  R.  I. 
Aborn  v.  Smith,  11  R.  I.  594;  Thornton 
&  Co.  r.  Grant  &  Co.,  10  R.  I.  477,  14 
Am.  Rep.  701.  W.  Va. — Lockwood  v. 
Carter  Oil  Co.,  73  W.  Va.  175,  80  S. 
E.  814,  52  L.  R.  A.  (N.  S.)  765. 

fal  Jurisdiction  to  enforce  specific 
performance  of  the  terms  and  condi- 
tions of  a  lease,  existing,  equity  will 
retain  it  to  determine  disputed  bound- 
ary lines  as  between  the  lessor  and  les- 
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Statutes.  —  In  some  states  by  force  of  statute  equity  has  power  to 
ascertain  such  boundary  lines  as  have  been  lost  or  confused.*^ 

b.  Grounds  of  Equity  Jurisdiction.  —  Equity  may  assume  juris- 
diction in  boundary  disputes  where  equitable  titles  are  involved,*^ 
where  a  multiplicity  of  suits  is  threatened,*^  where  there  has  been 
mutual  mistake  of  the  parties,*^  or  where  one  whose  duty  it  was  to 
preserve  the  lines  has  allowed  them  to  become  obliterated  through  his 
fraud,""  neglect  or  misconduct.'^     Equity  may  also  act  in  the  event 


see.  Loekwood  v.  Carter  Oil  Co.j  73 
W.  Va.  175,  80  S.  E.  814,  52  L.  R.  A. 
(N.  S.)    765. 

[b]  Enjoining  Continuous  Tres- 
passes,— Where  the  primary  object  of 
the  action  is  to  compel  the  removal  of 
an  encroachment  upon  plaintiff's  prem- 
ises, which  involves  as  an  incident  the 
(klermination  of  the  boundary  lines, 
equity  has  jurisdiction.  Caleo  r.  Gold- 
stein, 134  App.  Div.228, 118N.Y.  Supp. 
859;  Aborn  v.  Smith,  11  R.  I.  594.  Com- 
pare McDonald  v.  Bromley,  6  Phila. 
(Pa.)  302. 

46.  Conn. — West  Hartford  Eccl.  Soc 
f.  First  Bapt.  Church,  35  Conn.  117; 
Perry  v.  Pratt,  31  Conn.  433.  Ore. 
(.'olurabia  City  Land  Co.  v.  Ruhl,  70 
Ore.  246,  ]34"Pac.  1035,  141  Pac.  208; 
School  District  No.  70  v.  Elizabeth 
Price,  23  Ore.  294,  31  Pac.  657.  E.  I. 
Washington  Companv  v.  Matteson,  II 
R.  I.  350. 

[a]  The  statute  extends  the  juris- 
diction of  equity  to  cases  of  confused 
or  uncertain  boundary  lines  where  no 
equitable  circumstance  was  inherent 
in  the  controversy;  but  it  does  not  give 
courts  of  equity  jurisdiction  to  deter- 
mine questions  of  title.  King  f.  Brig- 
ham,  23  Ore.  262,  31  Pac.  601,  18  L.  R. 
A.  361;  Love  t'.  Morrill,  19  Ore.  545. 
See  also  School  District  No.  70  v.  Eliz- 
abeth Price,  23  Ore.  294,  31  Pac.  657; 
Washington  Co.  v.  Matteson,  11  R.  I. 
550. 

[b]  As  to  which  of  two  lines  was 
meant  by  a  description  in  a  deed,  is 
simply  determining  the  title  to  land, 
and  equity  has  no  jurisdiction  under 
the  code.  Miner  v.  Caples,  23  Ore.  303, 
31   Pac.  655. 

47.  New  York  &  T.  Land  Co.  v.  Gulf, 
W.  T.  &  P.  R.  Co.,  100  Fed.  830,  41  C. 
C    A.  87. 

48.  U.  S, — Osborne  v.  Wisconsin 
Cent.  R.  Co.,  43  Fed.  824.  Fla.— Dog- 
gett  r.  Hart,  5  Fla.  215,  58  Am.  Dec. 
464.  N.  Y.— Boyd  v.  Dowie,  65  Barb. 
237;    Erie    Basin    Improvement    Co.    v. 


Smith,  135  App.  Div.  365,  120  N,  Y. 
Supp.  323.  Eng,— Mayor  of  York  v. 
Pilkington,  1  Atk.  282,  26  Eng.  Re- 
print 180. 

fa]  Though  Not  Between  the  Same 
Parties. — As  for  example  where  other 
owners  are  interested  in  or  may  be 
affected  by  the  establishment  of  the 
boundary.  Erie  Basin  Improvement 
Co.  V.  Smith,  135  App.  Div.  365,  120 
N.  Y.  Supp.   323. 

[b]  The  possibility  of  conflicting  ad- 
judications in  separate  actions  at  law 
i':  not  alone  sufficient  to  warrant  the 
interposition  of  equity.  Erie  Basin 
Improvement  Co.  v.  Smith,  135  App. 
Div.  365,   120  N.  Y.  Supp.  323. 

49,  Boone  v.  Robinson,  151  Ky.  715, 
152  S.  W.  753,  Ann.  Cas.  1915A,  352; 
Sellwood  V.  Henneman,  36  Ore.  575,  60 
Pac.  12. 

[a]  Where  a  deed  of  partition  was 
made  by  two  joint  owners  of  a  lot,  un- 
der a  mistaken  belief  that  the  lot  was 
38  feet  8  inches  throughout  when  in 
fact  it  was  only  35  feet  3  inches  in 
some  parts,  equity  will  assume  juris- 
diction to  reform  the  deed  and  fix  the 
correct  boundary.  Boone  v.  Robinson, 
151  Ky.  715,  152  S.  W.  753,  Ann.  Cas, 
191 5A,   352. 

50,  Ky, — Walker  v.  Leslie,  90  Ky. 
642,  14  S.  W.  682.  N.  C— Merriman  v. 
Russell,  55  N.  C.  470;  Hough  v.  Martin, 
22  N.  C.  379,  34  Am.  Dec.  403.  W.  Va. 
Le  Comte  r.  Carson,  56  W.  Va.  336,  49 
S.  E.  238.  Eng,— Miller  v.  Warming- 
ton,  1  Jac.  &  Walk.  484,  37  Eng.  Re- 
print  452. 

[a]  Equity  will  reform  a  lease, 
which,  through  fraud  or  mistake  con- 
tains erroneous  boundary  lines,  though 
such  reformation  involves  the  settling 
of  boundary  lines.  Le  Comte  v.  Car- 
son, 56   W.    Va.  336,  49   S.   E.  238. 

51,  Ala.— Hays  r.  Bouchclle,  147 
Ala.  212,  41  So.  518,  119  Am.  St.  Rep. 
04;  Guice  V.  Barr,  130  Ala.  570,  30  So. 
563.  Fla.— See  Doggett  v.  Hart,  5  Fla. 
215,    58    Am.    Dec.    464.      N.    Y.— Erie 
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the  dividing  lines  cannot  be  located  otherwise  than  by  the  quantity  of 
land  conveyed  by  the  deed,^-  and  in  any  other  case  where  from  the 
complexity  of  the  considerations  involved  the  assistance  of  equity  is 
necessary.'" 

3.  Venue.  —  Actions  to  establish  a  boundary  should  be  brought  in 
the  county  in  which  is  situated  the  lands  of  the  party  who  makes  the 
application.^* 

4.  Parties  and  Intervention.  —  The  owner  of  the  land,'^  or  one 
who  possesses  as  owner,^*^  may  institute  the  proceedings  to  ascertain 
the  boundary.  Ail  persons  interested  in  the  boundary  line  should  be 
made  parties,''^  and  this  is  true  in  equity  whether  their  estates  be 


Basin  ImproA'ement  Co.  v.  Smith,  135 
App.  Div.  365,  120  N.  Y.  Supp.  323. 
N.  C— Hough  V.  Martin,  22  N.  C.  379, 
34  Am.  Dec.  403.  Vt.— Watkins  v. 
Childs,  80  Vt.  99,  66  Atl.  805.  Eng. 
Atty.  Gen.  v.  Fullerton,  2  Ves.  & 
Beames  263,  35  Eng.  Eeprint  319;  Speer 
V.  Crawter,  17  Ves.  Jr.  216,  34  Eng. 
Eeprint  84;  Grierson  v.  Eyre,  9  Ves. 
Ji.  341,  345,  32  Eng.  Eeprint  634;  Loker 
f.  Rollo,  3  Ves.  Jr.  4,  30  Eng.  Eeprint 
863;  Bouverie  v.  Prentice,  1  Brown  Ch. 
200,  28  Eng.  Eeprint  1082;  St.  Luke's 
Parish  r.  St.  Leonard's  Parish,  1 
Brown  Ch.  40,  28  Eng.  Eeprint  972; 
Metcalfe  v.  Beckwith,  2  P.  Will.  376, 
24  E'ng.  Eeprint   773. 

[a]  Where  the  boundary  is  so  de- 
fined on  the  records  that  it  cannot  be 
affected  by  the  fraudulent  conduct  of 
the  defendant,  relief  in  equity  will  be 
denied.     Pendry  v.  Wright,  20'Fla.  828. 

[b]  Where  a  resort  to  the  testimony 
of  witnesses,  such  as  old  people  ac- 
quainted with  the  boundary,  or  the 
tenant  on  the  premises,  might  enable 
the  parties  to  separate  their  lands, 
equity  will  not  interfere  until  the  im- 
possibility of  thus  establishing  the 
boundary  line  has  been  demonstrated. 
jMiller  r.  Warmington,  1  J.  &  W.  484, 
37  Eng.  Eeprint  452. 

[c]  If  a  competent  surveyor  could 
establish  the  boundary  from  what  re- 
mains of  the  ancient  landmarks  and 
monuments,  the  assistance  of  equity 
would  be  unnecessary.  Watkins  v. 
Childs,   80   Vt.   99,   66   Atl.  805. 

52.     Goff  V.  Goff  (W.  Va.)  89  S.  E,  9. 

[a]  The  function  to  be  assumed  by 
the  court,  in  such  cases,  is  analogous 
to  the  ascertainment  of  a  line  that  has 
become  confused  and  obscured  by  fraud 
or  the  negligence  or  misconduct  of  oni? 
whose  duty  it  was  to  preserve  it.  It 
is   also   similar  to   specific  performance 
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of  a  contract.     Goff  v.  Goff   (W.  Va.), 
89  S.  E.  9. 

53.  N.  Y.— Boyd  v.  Dowie,  65  Barb. 
237.  Tex. — Nye  v.  Hawkins,  65  Tex. 
600.  Eng. — MHler  v.  Warmington,  1 
Jacob  &  Walker's  484,  37  Eng.  Eeprint 
452. 

[  a]  Boundaries  to  tidal  water  fronts 
or  flats  frequently  involve  complex  con- 
siderations not  confined  to  the  immedi- 
ate parties,  and  their  determination  is 
for  that  reason  peculiarly  proper  to  a 
court  of  equity.  Aborn  v.  Smith,  11  E. 
I    594. 

54.  Tooman  v.  Hidlebaugh.  83  Iowa 
130,  49  N.  W.  79.  See  Parker  v.  Tay- 
ior,  133  N.  C.  103,  45  S.  E.  473. 

fa]  That  the  disputed  boundary  is 
that  of  a  county  does  not  exclude  it 
from  the  rule.  "The  land  which  de- 
termines the  jurisdiction  of  the  court 
whose  aid  is  invoked  is  that  of  the 
proprietor  who  gives  the  notice  and 
files  the  petition  which  the  law  requires 
to  authorize  the  court  to  act.  The  'ad- 
jacent tract  or  tracts'  may  or  may  not 
be  in  the  same  county  as  that  of  the 
petitioning  proprietor.  The  end  to  be 
accomplished  is  to  establish  permanent- 
ly the  corners  and  boundaries  of  the 
land  of  the  proprietor  who  makes  ap- 
plication for  that  purpose,  and  the  dis- 
trict court  of  the  county  in  which  that 
land  is  situated  has  jurisdiction  to 
grant  the  relief  demanded."  Tooman 
V.  Hidlebaugh,  83  Iowa  130,  49  N.  W. 
79. 

f  b]  But  where  neither  party  objects 
Ihe  question  may  be  tried  in  a  county 
other  than  that  wherein  the  lands  are 
located.  Thompson  v.  Alford,  20  Tex. 
491. 

Sprigg  r.  Hooper,  9  Eob.   (La.) 
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Sprigg  r.  Hooper,  9  Eob.   (La.) 
la. — Eollins  r.  Davidson,  84  Iowa 


LANDS  AND  LAND  TRANSFERS 


657 


present  or  future.^^  But  one  not  having  an  interest  in  the  boundary- 
line  is  not  a  necessary  or  a  proper  party."*® 

Intervention.  — Third  parties  having  an  interest  in  the  land  may 
intervene  in  the  proceedings.^" 

5.  Pleading.  —  a.  Declaration,  Complaint  or  Petition.  —  What  the 
complaint  shall  contain  is  sometimes  provided  by  statute.''^  The 
petition  should  state  the  facts  in  dispute  sufficiently  to  enable  the  court 
to  determine  the  nature  of  the  controversy.^^  Plaintiff's  ownership,''^ 
and  a  description*^*  of  the  land  claimed  by  him  should  be  included  in 


237,  50  N.  W.  1061.  Ky.— Durst  v. 
Amyx,  12  Ky.  L.  Rep.  246,  13  S.  W. 
1087.  N.  C— Batts  v.  Pridgen,  147  N. 
C  133,  60  S.  E.  897.  Tex.— Muncy  v. 
MattfieM  (Tex.  Civ.  App.),  40  S.  W. 
345.  Va.— Wright  f.  Rabey,  117  Va. 
684.  86  S.  E.  71. 

[a]  Those  claiming  adversely  to 
plaintiff  may  be  made  parties  by  him. 
Muncy  f.  Mattfield  (Tex.  Civ.  App.), 
40  S.  W.  345. 

[b]  "AU  owners  of  the  land  around 
irhich  the  lines  are  to  be  surveyed  and 
marked  anew  should  be  made  parties 
to  the  application,  just  as  all  the  own- 
ers of  adjoining  lands,  if  resident  with- 
in this  state,  must  be  notified,  and,  as 
it  were,  made  parties  defendant  to  the 
proceedings."  Carmichael  v.  Jordan,  131 
Ga.  514,  62  S.  E.  810. 

[c]  Owners  on  opposite  sides  of 
plaintiff's  lands,  whose  tracts  do  not  ad- 
join each  other,  and  who  have  no  inter- 
est in  each  other's  property,  may  be 
brought  into  plaintiff's  suit  to  fix  his 
boundary  lines.  Muncy  v.  Mattfield 
(Tex.  Civ.  App.),  40  S.  W.  345. 

fd]  All  owners  within  the  section 
are  interested  in  its  four  corners  and 
may  be  joined  as  parties  plaintiff.  Thus 
owners  interested  in  the  southwest  cor- 
ner only  may  be  made  parties  with 
owners  interested  in  the  northwest  cor- 
ner only.  Rollins  f.  Davidson,  84  Iowa 
237,  50  N.  W.  1061. 

[e]  Bringing  in  Parties. — The  court 
must  order  persons  interested  in  any 
of  the  tracts  involved  to  come  in  and 
plead.  See  Rock  v.  Donora  Min.  Co., 
91  Minn.  259,  97  N.  W.  889,  the  order 
should  describe  the  tracts  and  state 
the  purpose  to  establish  the  boundary 
lines. 

58.  Watkins  v.  Childs,  80  Vt.  99,  66 
Atl.  805. 

[a]  The  wife  should  be  made  a 
party  when  she  owns  the  land  involved. 
An  action  against  the  husband  alone 
will,  in  such  case,  not  bind  her.  Durst 

•2 


V.    Amyx,    12   Ky.  L.   Eep.   246,    13   S. 
W.  1087. 

59.  Kennedy  v.  Nilea  (Iowa),  96  N. 
W.  772. 

[a]  A  discharged  administrator  of 
the  estate  from  which  the  lands  were 
bought  need  not  be  made  a  party.  Col- 
lier r.  Clay,  137  Ga.  473,  73  S.  E.  655. 

[b]  That  his  division  line  was  in- 
cidentally involved  in  the  proceedings, 
does  not  render  a  third  person  a  neces- 
sary party.  Kennedy  v.  Niles  (Iowa), 
96  N.  W.  772. 

60.  Harrah  v.  Conley,  82  111.  48; 
Batts  V.  Pridgen,  147  N.  C.  133,  60  S.  E. 
897.  See  generally  the  title  "Inter- 
vention. ' ' 

[a]  On  appeal  from  the  clerk  to 
the  superior  court,  in  a  procession  ac- 
tion, parties  who  have  acquired  an  in- 
terest in  the  land  described  in  the 
pleadings  may  be  allowed  to  intervene. 
Batts  V.  Pridgen,  147  N.  C.  133,  60  S. 
E    897. 

61.  Green  v.  Williams,  144  N.  C.  60, 
56  S.  E.  549;  McDowell  v.  Carothers,  75 
Ore.  126,  146  Pac.  800. 

[a]  In  North  Carolina  a  petition  un- 
der Rev.  1905,  §§325,  326  (Acts  1893, 
p.  44,  c.  22)  is  sufficient  if  it  alleges 
ownership  of  a  lot  lying  between  that 
of  defendants  and  that  the  boundary 
line  between  his  lot  and  that  of  one 
of  the  defendants  is  in  dispute.  Green 
V.  Williams,  144  N.  C.  60,  56  S.  E.  549. 

62.  Smith  v.  Scoles,  65  Iowa  733,  23 
N.    W.    146. 

[a]  Idultifariousness. — A  bill  seek- 
ing reformation  of  a  deed  and  also  the 
establishment  of  a  boundary,  is  multi- 
farious where  the  party  against  whom 
it  is  sought  to  establish  the  boundary 
line  has  no  interest  whatever  in  the 
deed.  McDaniel  v.  Turnipseed,  165  Ala. 
189,  51  So.  757. 

63.  Nolan  v.  Cook,  81  Ore.  287,  158 
Pac.  810. 

64.  Ala.— Oliver  v.  Oliver,  187  Ala. 
340,     65     So.     373.       Mich.— Pugh     v. 
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his  pleading.  That  a  certain  line  was  acquiesced  in  must  he  specially 
pleaded,*'^  but  not  that  a  particular  line  was  agreed  upon  as  the 
boundary  line.^^  Generally  an  adverse  possession  or  claim  need  not 
he  pleaded  by  a  plaintiff,®^  though  a  contrary  rule  prevails  in  some 
jurisdictions."' 

b.     Plea  or  Ansiver.  —  The  statutes  sometimes  designate  how  the  de- 
fendant in  a  boundary  dispute  should  plead/'  and  what  his  pleadings 


Schindler,  133  Mich.  314,  94  N.  W.  1056. 
Tex. — Stevens  v.  Crosby  (Tex.  Civ. 
App.),  166  S.  W.  62;  Provident  Nat. 
Bank  v.  Webb,  60  Tex.  Civ.  App.  321, 
128  S.  W.  426;  MeKeon  r.  Eoau  (Tex. 
Civ.  App.),  106  S.  W.  404. 

[a]  The  boundaries  of  a  subdivision 
of  a  government  survey  are  fixed  by 
that  survey  and  where  plaintiff  claims 
title  to  any  part  of  a  section  it  should 
be  incorporated  in  the  complaint  by 
appropriate  description.  Oliver  v.  Oli- 
ver, 187  Ala.  340,  65  So.  373. 

[b]  Where  acquiescence  in  some 
other  line  than  that  established  by  the 
grovernment  survey  is  claimed,  the 
plaintiff  need  not  set  out  the  location 
cf  a  government  quarter  corner.  Wei- 
kamp  r.  Jungers,  150  lovra  292,  129  N. 
W.   953. 

|c]  That  plaintiffs  sue  for  less  land 
than  they  are  lawfully  entitled  to, 
does  not  prevent  them  from  proving 
that  the  boundaries  of  their  land  are 
more  extensive  than  they  have  alfe^jed. 
Stevens  r.  Crosby  (Tex.  Civ.  App.), 
166  S.   W.  62. 

[d]  The  better  practice  in  boundary 
Buits  is  for  each  side  to  describe  the 
lines  and  corners  as  claimed  by  him 
by  objects  on  the  ground.  Provident 
Nat.  Bank  v.  Webb,  60  Tex.  Civ.  App. 
321,  128  S.  W.  426. 

fe]  The  location  of  another  lot 
upon  which  the  description  of  the  one 
in  question  depends,  need  not  be 
pleaded.  McKeon  v.  Eoan  (Tex.  Civ. 
App.),  106  S.  W.  404. 

ff]  Mistake  in  Description. — A  de- 
scription of  a  survey  as  No.  446  when 
the  true  number  is  436  if  shown  to  be 
a  clerical  error,  will  not  be  considered 
material.  Battles  r.  Barnett  (Tex. 
Civ.  App.),  100  S.  W.  817. 

65.  Schoemaker  v.  Wallace,  154  Iowa 
236,  134  N.  W.  740;  Weikamp  r.  Jun- 
gers, 150  Iowa  292,  129  N.  W.  953. 

[a]  Acquiescence  in  the  center  of  a 
wall  as  the  dividing  line  between  plain- 
tiff's and  defendant's  properties  is  not 
available    to     the    former    when    not 
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pleaded.     Schoemaker  v.   Wallace,   154 
Iowa   236,   134   N.   W.  740. 

66.  Jacobs  v.  Moseley,  91  Mo.  457, 
4  S.  W.  135;  Cuneo  v.  Zilker  (Tex.  Civ. 
App.),   125   S.   W.   91. 

[a]  Under  the  general  issue  in  eject- 
ment, an  agreement  to  a  certain  line 
as  the  boundary  line  may  be  put  in 
evidence.  Jacobs  v.  Moseley,  91  Mo. 
457,  4  S.  W.   135. 

[b]  Whether  "written  authority  was 
given  to  defendant's  grantor  to  agree 
to  a  certain  boundary  line,  need  not 
be  pleaded.  Klav  r.  Kurvink  (Iowa), 
134  N.  W.  633. 

67.  See  1  Standard  Proc.  621,  et 
seq. 

68.  See  Nye  r.  Hawkins,  65  Tex.  600, 
and  1  Standard  Proc.  621,  et  seq. 

69.  McDowell  v.  Carothers,  75  Ore. 
126,  146  Pac.  800;  Wright  v.  Eabev, 
117   Va.   884,  86  S.  E.   71. 

[a.]  Defendant  proceeds  as  in  eject- 
ment in  the  statutory  proceeding  pro- 
vided by  Acts  1912,  c.  74  to  try  bound- 
aries. The  defense,  therefore,  should 
be  set  up  by  plea  and  not  by  answer, 
even  though  plaintiff  incorporates  two 
issues  into  the  petition.  Wright  V- 
Kabey,  117  Va.  884,  86  S.  E.  71. 

[b]  Affidavit  as  Answer. — An  affi- 
davit denying  fully  the  correctness  of 
the  line  set  out  in  the  petition,  may  be 
treated  as  an  answer  under  chap.  22, 
Acts  1893  which  requires  the  answer  in 
a  proceeding  to  establish  a  boundary 
line  to  contain  a  denial  of  the  line  set 
out  in  the  petition.  The  practice,  how- 
ever, is  not  to  be  commended.  Scott 
r.  Kellum,  117  N.  C.  664,  23  S.  E.  180. 

[c]  Right  To  Answer  Petition  To 
Appoint  Commission. — (1)  Parties  in 
interest  have  a  right  to  answer  a  peti- 
tion for  the  appointment  of  a  commis- 
sion to  establish  a  lost  or  disputed 
boundary  line.  Harrah  v.  Conley,  82 
111.  48.  But  (2)  in  commenting  on  the 
foregoing  case  the  court  in  Smith  r. 
Scoles,  65  Iowa  733,  23  N.  W.  146,  said: 
"While  it  was  held  in  Harrah  r.  Con- 
ley,  82  111.  48,  that  the  other  parties 


LANDS  AND  LAND   TRANSFERS 


659 


shall  contain/"  That  the  answer  is  improperly  evidential  will  not 
render  it  demurrable  if  it  contain  allegations  which  constitute  a  good 
defense  to  plaintiff's  alleged  cause  of  action.''^  Where  in  ejectment 
the  real  question  in  dispute  is  the  proper  location  of  the  true  line  be- 
tween the  parties,  the  defendant  should  disclaim  and  suggest  a  dis- 
pute as  to  the  boundary.^^ 

c.  Amendments.  —  Aiaendments  of  the  pleading  are  allowed  to  the 
same  extent  as  in  other  proceedings,'^^  but  an  amendment  cannot  be 
made  for  the  purpose  of  introducing  immaterial  issues.''* 

6.  Process.  —  The  process  or  notice  required  and  its  service  are 
governed  by  the  general  rules  elsewhere  treated/* 

7.  Issues.  —  The  issues  depend  upon  the  allegations  of  the  plead- 
ings.^^ 

8.  Trial.  —  a.  In  General.  —  The  trial  in  special  proceedings  to 
determine  boundaries  is  conducted  as  in  other  actions  at  law.^^ 


in  interest  might  appear  and  file  an 
answer,  we  are  not  prepared  to  say  that 
under  our  statute  an  answer  would  be 
allowable  for  the  purpose  of  raising 
the  question  as  to  the  nature  of  the 
controversy.  The  statute  seems  to  be 
imperative  in  requiring  the  appoint- 
ment upon  the  filing  of  a  proper  peti- 
tion." 

70.  Scott  V.  Kellum,  117  N.  C.  664, 
23  S.  E.  180;  McDowell  v.  Carothers,  75 
Ore.  126,  146  Pac.  800. 

[a]  A  denial  of  the  line  set  out  in 
the  petition  is  all  that  the  statute  re- 
quires the  answer  to  contain.  Scott  v. 
Kellum,  117  N.  C.  664,  23  S.  E.  180. 

[b]  The  nature  of  defendant's  claim 
with  reference  to  the  location  of  the 
line  in  dispute  must  be  set  forth  by 
him  in  his  answer.  Lord's  Laws  §519. 
See  McDowell  v.  Carothers,  75  Ore.  126, 
146  Pac.  800. 

71.  Post  V.  Perkins,  87  Conn.  70,  86 
Atl.  762. 

72.  Smith  v.  Bachus,  195  Ala.  8,  70 
So.  261;  Jeffreys  v.  Jeffreys,  183  Ala. 
617,  62  So.  797. 

[a]  Plea  of  not  guilty  may  be  with- 
drawn and  a  disclaimer  filed  with  a 
suggestion  that  the  issue  is  a  disputed 
boundary.  Oliver  v.  Oliver,  187  Ala. 
340,  65  So.  373. 

[b]  The  true  boundary  line  should 
be  pointed  out  by  the  suggestion  made 
to  the  court.  Smith  v.  Bachus,  195 
Ala.  8,  70  So.  261. 

\c]  Surplusage  in  a  disputed  bound- 
ary suggestion,  will  not  vitiate  it.  Oli- 
ver f.  Oliver,  187  Ala.  340,  65  So.  373. 

73.  Porria  f.  Town  of  Castle  Eock, 
82  Wash.  103,  143  Pac.  315.     See  the 


titles     "Amendments    and    Jeofails;" 
"New  Cause  of  Action  and  Defense." 

74.  Porria  f.  Town  of  Castle  Rock, 
82  Wash.  103,  143  Pac.  315. 

75.  See  the  titles  "Process;" 
"Service  of  Process  and  Papers." 

[a]  Service  by  publication  is  per- 
mitted if  any  one  of  the  adjacent  own- 
ers is  unknown  and  does  not  reside  in 
the  county.  The  facts  authorizing 
service  by  publication  may  be  shown 
by  affidavit.  Nesselroad  v.  Parish,  52 
Iowa  269,  3  N.  W.  45. 

[b]  Notice  of  application  for  the 
appointment  of  commissioners  to  estab- 
lish boundaries,  being  in  the  nature  of 
process,  cannot  be  served  on  defendant 

by    one    of    the    petitioners.      Lee    v. 
Fox,  89  111.  226. 

76.  Williamson  v.  Bryan,  142  N.  C. 
81,   55   S.   E.   77. 

fa]  In  Oregon  in  an  equitable  suit 
under  the  statute  to  determine  disputed 
boundary  lines  "the  pleadings  are  gen- 
eral and  permit  investigation  of  many 
questions  pertinent  to  the  true  location 
of  the  lines  which  are  cognizable  in  a 
court  of  equity;  the  rules  varying  from 
those  governing  in  a  law  action."  Mc- 
Dowell V.  Carothers,  75  Ore.  126,  146 
Pac.  800. 

77.  Wright  v.  Rabey,  117  Va.  884, 
86  S.  E.  71.  See  generally  the  title 
"Trial." 

[a]  Consolidation  of  an  action  in 
ejectment,  wherein  disputed  boundaries 
are  in  issue,  with  a  suit  in  equity  to 
quiet  title  to  the  land  is  not  permis- 
sible. Keller  v.  Harrison,  139  Iowa  383, 
116  N.  W.  327.  See  generally  the  title 
"Consolidation  of  Actions." 
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b.  Dismissal  and  NonsuitJ^  —  A  nonsuit  cannot  be  taken  in  a 
boundary  suit  after  the  issues  have  been  submitted  to  commissioners 
for  adjudication/^  Dismissal  results  in  some  jurisdictions  where  an 
issue  as  to  title  arises,^"  but  in  a  summary  proceeding  before  a  clerk 
this  merely  causes  a  transfer  to  a  superior  court. ^^  Improperly  bring- 
ing the  suit  in  equity  is  not  under  the  codes  ground  for  dismissal. 
The  remedy  in  such  case  is  to  transfer  the  cause  to  the  law  docket.*^ 

c.  Jury.  —  Where  the  disputed  boundary  controversy  involves  the 
title  the  parties  have  a  constitutional  right  to  a  trial  by  jury,^^  and 
this  right  cannot  be  lost  through  a  compulsory  reference  to  com- 
missioners though  such  reference  be  proper.^*  This  right  to  have  the 
question  of  title  tried  by  a  jury  necessitates  a  transfer  of  the  pro- 
ceedings from  the  clerk  to  the  superior  court  when  an  issue  of  title  is 
raised.^* 


78.  See  generally  the  title  "Dismis- 
sal, Discontinuance  and  Nonsuit." 

79.  Allen  v.  Hickam,  156  Mo.  49,  56 
S.  W.  ,309. 

[a]  The  commissioners  become  a 
court  sitting  as  a  jury  within  the  mean- 
ing of  the  statute  providing  that  plain- 
tiff has  no  right  to  "dismiss  his  suit  or 
take  a  non-suit"  after  his  case  "is  fin- 
ally submitted  to  the  jury  or  to  the 
court  sitting  as  a  jury  or  to  the  court." 
Allen  V.  Hickam,  156  Mo.  49,  56  S.  W. 
309. 

80.  West  Hartford  Eccl.  Soc.  v. 
First  Bapt.   Church,  35   Conn.   117. 

81.  Stanaland  i\  Rabon,  140  N.  C 
202,  52  S.  E.  417;  Smith  v.  Johnson,  137 
N.  C.  43,  49  S.  E.  62. 

[a]  Dismissal  in  Superior  Court. 
When  an  issue  of  title  arises  in  the 
proceedings  before  the  clerk  and  the 
cause  is  transferred  to  the  superior 
court,  a  dismissal  follows  where  the 
jury  finds  plaintiff  not  to  be  the  owner 
of  the  lands.  Smith  v.  Johnson,  137  N. 
C.  43,  49  S.  E.  62. 

82.  Fallers  v.  Hummel,  169  Iowa 
745,  151  N.  W.  1081.  See  generally  the 
title  "Transfer  of  Causes." 

83.  N.  C— Keerl  v.  Hayes,  166  N.  C. 
553,  82  S.  E.  861.  Ore.— Smith  i\  Cain, 
69  Ore.  479,  139  Pac.  566.  Tex.— Pratt 
V.  Slade,  59  Tex.  Civ.  App.  530,  126 
S.  W.  648. 

[a]  The  Oregon  statute  does  not  in- 
fringe such  right  to  a  trial  by  jury 
For  "the  enactment  is  but  a  mere  rec- 
ognition of  the  practice  prevailing  at 
common  law  which  permitted  a  resort 
to  equity  to  determine  a  disputed 
boundary  only  when  some  additional 
circumstance  gave  that  tribunal  juria- 
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diction  of  the  subject-matter;  the  rule 
being  general  that,  when  a  jury  was 
demandable  at  common  law,  it  may  now 
be  rightfully  claimed."  Smith  v.  Cain, 
69  Ore.  479,  139  Pac.  566. 

84.  Keerl  v.  Hayes,  166  N.  C.  553, 
82  S.  E.  861. 

[a]  The  right  to  jury  trial  is  saved 
(1)  by  a  proper  objection  to  the  order 
of  reference  and  exceptions  to  the 
referee's  report.  Keerl  v.  Hayes,  166 
N.  C.  553,  82  S.  E.  861;  Ogden  v.  Ap- 
palachian Land  &  L.  Co.,  146  N.  C. 
443,  59  S.  E.  1027.  (2)  Consent  to  the 
substitution  of  another  referee  does  not 
constitute  a  waiver  of  such  right. 
Keerl  v.  Hayes,  166  N.  C.  553,  82  S. 
E.  861. 

85.  Brown  v.  Hutchinson,  155  N.  C. 
205,  71  S.  E.  302;  Woody  r.  Fountain, 
143  N.  C.  66,  55  S.  E.  425;  Davis  V. 
Wall,  142  N.  C.  450,  55  S.  E.  350; 
Stanaland  v.  Eabon,  140  N.  C.  202,  52 
S.  E.  417;  Parker  v.  Taylor,  133  N.  C. 
103,  45  S.  E.  473. 

[a]  A  formal  order  should  be  en- 
tered in  the  record  transferring  the  is- 
sues for  trial  at  term  but  if  it  is  in 
fact  transferred  without  order,  the 
judge  could  order  an  amendment 
nunc  pro  tunc  to  perfect  the  record. 
Woodv  r.  Fountain,  143  N.  C.  66,  55 
S.  E.  425. 

[b]  After  transfer  to  the  superior 
court,  the  action  becomes  substantially 
a  civil  action  to  quiet  title  and  is  gov- 
erned by  the  rules  appertaining  there- 
to. Woody  V.  Fountain,  143  N.  C.  66, 
55  S.  E.  425.  See  also  Parker  r.  Tay- 
lor, 133  N.  C.  103,  45  S.  E.  473. 

fc]  The  case  is  remanded  to  the 
clerk,    when    the    jury   finds    that    the 
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d.  Province  of  Judge  and  Jury. — Questions  for  the  Court. —  The 
court  must  determine  what  are  boundaries,*"  and  construe  written  in- 
struments involved,^'^  unless  resort  to  extrinsic  evidence  is  necessary 
to  such  construction.^'*  The  application  of  the  law  to  the  facts  is 
for  the  court,*^  and  the  question  of  boundary  should  therefore  be  de- 
termined by  it  where  the  facts  are  admitted,""  or  no  conflict  exists  in 
the  evidence.®^ 

Questions  for  Jury.  —  The  actual  location  upon  the  ground  of  dis- 
puted boundary  lines  is  for  the  jury,"^  and  in  general  all  matters 
of  fact  pertaining  to  boundaries  and  arising  on  conflicting  evidence 
should  be  left  to  that  body.®^  The  ascertainment  of  boundary  lines 
from  written  instruments,  though  ordinarily  a  question  for  the  court, 


plaintiffs  are  the  owners  of  the  land 
described  in  the  complaint.  Stanaland 
r.  Rabon,  140  N.  C.  202,  52  S.  E.  417; 
Smith  V.  Johnson,  137  N.  C.  43,  49  S.  E. 
62;  Parker  v.  Taylor,  133  N.  C.  103,  45 
S.  E.  473. 

86.  Yadkin  Lumber  Co.  v.  Bern- 
hardt, 163  N.  C.  460,  78  S.  E.  485; 
Sherrod  v.  Battle,  154  N.  C.  345,  70  S. 
E.  834;  Miles  Land  Co.  v.  Hudson  Coal 
Co.,  246   Pa.   11,  91   Atl.   1061. 

[a]  Whether  the  east  or  the  west 
edge  of  a  swamp,  was  intended  as  the 
boundary  line  referred  to  in  a  deed  is 
for  the  court.  Ipock  v.  Gaskins,  161 
N.  C.  673,  77  S.  E.  843. 

87.  N.  C— Belk  v.  Vance,  165  N.  C. 
673,  81  S.  E.  946.  Pa.— Collins  v. 
Clough,  222  Pa.  472,  71  Atl.  1077.  Va. 
Mitchell  17.  Williams,  114  Va.  420,  76 
S.  E.  949. 

[a]  The  construction  of  calls  in  a 
grant  is  for  the  court.  Belk  v.  Vance, 
165  N.  C.  673,  81  S.  E.  946. 

88.  See  infra,  this  section. 

89.  Lewis,  Wilson  &  Hicks  v.  Dur- 
ham, 144  Ky.  704,  139  S.  W.  952;  Kerr 
V.  De  Laney,  28  Ky.  L.  Rep.  1140,  1143, 
91  S.  W.  286,  289. 

90.  Rock  Creek  Property  Co.  v.  Hill, 
162  Ky.  324,  172  S.  W.  671. 

91.  Ky.— May  v.  Wolf  Valley  Coal 
Co.,  167  Ky.  525,  180  S.  W.  781;  City 
of  Georgetown  v.  Lynn,  165  Ky.  840, 
178  S.  W.  1085;  Pendergrass  v.  Louis- 
ville &  N.  R.  Co.,  164  Ky.  740,  176  S. 
W.  177;  Bryant  r.  Strunk,  151  Ky.  97, 
151  S.  W.  381.  Minn.— Roy  v.  Dannehr, 
124  Minn.  233,  144  N.  W.  758.  N.  C. 
Ipock  r.  Gaskins,  161  N.  C.  673,  77  S. 
E.  843;  Sherrod  v.  Battle,  154  N.  C. 
345,  70  S.  E.  834.  B.  I.— Co-operative 
Bldg.  Bank  r.  Hawkins,  30  R.  I.  171, 
73  Atl.  617.  Tex.— Bundick  v.  Moore- 
Cortes  Canal  Co.  (Tex.  Civ.  App.),  177 


S.  W.  1030.  W.  Va.— Bradley  v.  Swope, 
87   S.   E.   86. 

[a]  The  proper  method  of  making 
survey  is  for  the  court  where  the  loca- 
tion of  the  lines  according  to  each 
theory  of  a  survey  is  not  disputed  and 
the  proper  method  of  making  the  sur- 
vey is  the  only  question  involved.  Bry- 
ant V.  Strunk,  151  Ky.  97,  151  S.  W. 
381. 

92.  Ky.— May  v.  Wolf  Valley  Coal 
Co.,  167  Ky.  525,  180  S.  W.  781;  Sulli- 
van V.  Hill,  33  Ky.  L.  Rep.  962,  112  S. 
W.  564;  Kerr  v.  De  Laney,  28  Ky. 
L.  Rep.  1140,  91  S.  W.  286,  289.  N.  J. 
Wilkinson  v.  Lyons,  87  N.  J.  L.  200, 
93  Atl.  568.  N.  C— Sherrod  v.  Bat- 
tle, 154  N.  C.  345,  70  S.  E.  834;  Whit- 
field V.  Roberson,  152  N.  C.  97,  67  S.  E. 
494;    Tate   v.   Johnson,   148    N.   C.   267, 

61  S.  E.  741.  Pa.— Miles  Land  Co.  v. 
Hudson  Coal  Co.,  246  Pa.  11,  91  Atl. 
1061;  Thompson  v.  W.  P.  Zartman 
Lumb.  Co.,  55  Pa.  Super.  302.  E.  I. 
Co-operative  Bldg.  Bank  v.  Hawkins,  30 
R.  I.  171,  73  Atl.  617.  Tex.— Davis  v. 
Mills  (Tex.  Civ.  App.),  133  S.  W.  1064; 
Battles  V.  Barnett  (Tex.  Civ.  App.), 
100  S.  W.  817.  Va.— Whealton  v. 
Doughty,  116  Va.  566,  82  S.  E.  94; 
Mitchell  V.  Williams,  114  Va.  420,  76 
S.  E.  949.  W.  Va.— Winding  Gulf  Col- 
liery Co.  V.  Campbell,  72  W.  Va.  449, 
78  S.  E.  384. 

[a]  Location  of  lines  of  a  patent 
for  jury.  Thurman  v.  Leach  (Ky.), 
116  S.  W.  300;  Burt  &  Brabb  Lumber 
Co.  V.  Hurst,  33  Ky.  L.  Rep.  270,  110  S. 
W.  242. 

93.  U.  S.— Whelen  v.  Lambert,  221 
Fed.  366,  137  C.  C.  A.  174;  Finch  v. 
Ogden,  175  Fed.  20,  99  C.  C.  A.  36. 
Ala.— Ashford  v.  McKee,  183  Ala.  620, 

62  So.  879.  Ark.— Butler  v.  Hines,  101 
Ark.  409,  142  S.  W.  509.     Ga.— Barnes 
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becomes  a  matter  for  the  jury  where  such  instruments  are  so  am-  || 
biguous  as  to  require  a  resort  to  extrinsic  evidence.®*     Whether  the 
surveyors  proceeded  correctly  in  making  their  survey  is  a  question 
for  the  jury.®' 

e.  Verdict.  —  The  verdict  must  be  responsive  to  the  issues,®®  be 
sustained  by  the  evidence,®^  and  be  sufficiently  definite  to  support  the 
judgment.®^    A  general  verdict  will  not  ordinarily  suffice,  for  the  jury 


V.  Maddox,  136  Ga.  164,  71  S.  E.  129. 
Ky. — Louisville  Property  Co.  v.  Law- 
son,  156  Ky.  288,  160  S.  W.  1034;  Cock- 
rell  r.  McQuinn,  4  T.  B.  Mon.  61.  Mass. 
De  Ponta  v.  Driscoll,  200  Mass.  225,  86 
N.  E.  308.  Mich. — Coleman  v.  Eobens, 
146  Mich.  333,  109  N.  W.  420;  Turner 
V.  Angus,  145  Mich.  679,  108  N.  W. 
1100.  Mo.— Carter  v.  Spracklin,  246 
Mo.  116,  151  S.  W.  451.  N.  C— Whit- 
field V.  Eoberson,  152  N.  C.  97,  67  S. 
E.  494.  Pa.— Siegfried  v.  Boyd,  237  Pa. 
55,  85  Atl.  72;  Collins  v.  Clough,  222 
Pa.  472.  71  Atl.  1077;  Beecher  v.  New- 
comer, 46  Pa.  Super.  44.  Tex. — MeCor- 
mack  V.  Crawford  (Tex.  Civ.  App.), 
181  S.  W.  485;  Eosenthal  v.  Sun  Co. 
(Tex.  Civ.  App.),  156  S.  W.  513;  Pasch- 
all  V.  Brown,  105  Tex.  247,  147  S.  W. 
561;  Davis  v.  Mills  (Tex.  Civ.  App.), 
133  S.  W.  1064.  Va.— Pilkerton  v.  Eob- 
erson, 110  Va.  136,  65  S.  E.  835.  Wis. 
Thompson  v.  Fuhrman,  130  Wis.  375, 
110  N.  W.  236. 

fa]  Question  of  adverse  possession 
for  jury  under  conflicting  evidence. 
Eiley  v.  Eoach  (Ky.),  118  S.  W.  321; 
Thacker  r.  Wilson  (Tex.  Civ.  App.), 
122  g.  W.  938.  See  1  Standard  Proc. 
632,  634. 

[b]  Whether  survey  made  under 
court's  order  actually  retraced  the  line 
as  originally  run,  is  for  jury.  McDon- 
ald V.  MeCrabb,  47  Tex.  Civ.  App.  259, 
105  S.  W.  238. 

fc]  Evidence  of  Surveyors  Conflict- 
ing.— Louisville  Property  Co.  v.  Law- 
son,  156  Kv.  288,  160  S.  W.  1034;  Whit- 
field V.  Eoberson,  152  N.  C.  97,  67  S. 
E.  494. 

fd]  Whether  courses  and  distances 
control  instead  of  artificial  monuments, 
— for  jury.  McSpadden  v.  Vannerson 
(Tex.  Civ.  App.),  169  S.  W.   1079. 

[e]  Whether  a  marked  line  was 
made  by  surveyor  in  marking  out  the 
survey,  or  by  another  person  years 
later  and  for  another  purpose,  is  for 
the  jury  where  there  is  evidence  in 
support  of  both  propositions.  Eamsey 
V.  Morrow,  133  Ky.  486,  118  S.  W.  296. 

[f  ]     Whether  party  estopped  to  claim 
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a  certain  boundary  is  for  the  jury 
where  the  facts  are  conflicting.  Ab- 
bott r.  Perkinson,  144  Ky.  495,  139  S. 
W.   745,  Ann.   Cas.   1913A,   747. 

94.  U,  S. — Montana  Mining  Co.  v. 
St.  Louis  Min.  &  Mill.  Co.,  183  Fed. 
51,  105  C.  C.  A.  343.  Ky.— Sale  v. 
Pulaski  Stave  Co.,  117  S.  W.  404.  N.  Y. 
Town  of  North  Hempstead  v.  Oelsner, 
148  App.  Div.  779,  133  N.  Y.  Supp.  319. 
N.  C— Gray  v.  Coleman,  171  N.  C.  344, 
88  S.  E,  489;  Pearce  v.  Waters,  169  N. 
C.  240,  84  S.  E.  339;  Yadkin  Lumber 
Co.  V.  Bernhardt,  163  N.  C.  460,  78  S.  E. 
485.  Pa.— Siegfried  v.  Boyd,  237  Pa. 
55,  85  Atl.  72.  Tex. — Kirby  Lumber 
Co.  V.  Stewart  (Tex.  Civ.  App.),  161  S. 
W.  372. 

[a]  Surveyor's  Calls. — Wherever 
parol  evidence  is  necessary  to  clear  up 
uncertainty  in  the  surveyor's  calls,  the 
matter  is  for  jury.  U.  S. — Kentucky 
Coal  Lands  Co.  v.  Mineral  Development 
Co..  219  Fed.  45,  133  C.  C.  A.  151.  Ky. 
Sale  V.  Pulaski  Stave  Co.,  117  S.  W. 
404.  N.  C— Grav  v.  Coleman,  171  N.  C. 
344,  88  S.  E.  489.  Tex.— Titterington 
V.  Kirby,  47  Tex.  Civ.  App.  595,  106 
S.    W.    899. 

[b]  Deed  Ambiguous. — U.  S. — Mon- 
tana Mining  Co.  v.  St.  Louis  Min.  & 
Mill.  Co.,  183  Fed.  51,  105  C.  C.  A.  343. 
N.  Y. — North  Hempstead  v.  Oelsen,  148 
App.  Div.  779,  133  N.  Y.  Supp.  319. 
N. C— Pearce  v.  Waters,  169  N.  C.  240, 
84  S.  E.  339. 

95.  Green  v.  Williams,  144  N.  C.  60, 
56  S.  E.  549. 

96.  Oliver  v.  Oliver,  187  Ala.  340, 
65  So.  373;  Wade  v.  Gilmer,  186  Ala. 
524,  64  So.  611;  Muncy  v.  Mattfield 
(Tex.   Civ.  Ajjp.),  40  S.  W.  345. 

[a]  The  boundary  lines  of  all  the 
defendants,  between  whom  and  plain- 
tiff there  is  a  dispute  as  to  such  bound- 
aries must  be  disposed  of  by  the  ver- 
dict. Muncv  V.  Mattfield  (Tex.  Civ. 
App.),  40  S."  W.  345. 

97.  Bonner  v.  Pitts  (Tex.  Civ.  App.), 
186  S.  W.  231. 

98.  Ky.— Finley  v.  Curd,  22  Ky.  L. 
Eep.  1912,  62  S.  W.  501.    N.  J.— Alt  v. 
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must  definitely  locate  the  true  line,®*  giving  data  to  locate  it  so  that 
the  sheriff  may  establish  and  mark  the  line  so  foimd.^  The  court  has 
no  power  to  supplement  or  amend  the  verdict  in  this  respect.^ 

f.  Findings.  —  The  findings  must  be  consistent  with  each  other,^ 
confined  to  the  issues,*  supported  by  the  evidence,^  and  be  sufficient 
to  sustain  the  judgment.®     They  should  fix  a  definite  boundary  line.^ 

g.  Judgment  and  Decree.  —  The  judgment  must  be  warranted  by 


Butz,  81  N.  J.  L.  156,  79  Atl.  881.  S.  C. 
Manson  v.  Dempsey,  88  S.  C.  193,  70 
S.  E.  610.  Tex.— Davis  v.  Mills  (Tex. 
Civ.  App.),  133  S.  W.  1064;  Cavitt  v. 
Reed  (Tex.  Civ.  App.),  55  S.  W.  349; 
Muncy  v.  Mattfield  (Tex.  Civ.  App.), 
40  S.  W.  345;  Mitchell  v.  Harrison,  32 
Tex.  331. 

[a]  Aided  by  Surveyor's  Report. 
Uncertainty  in  a  verdict  may  be  helped 
out  sufficiently  by  the  surveyor's  re- 
port which  is  a  part  of  the  record,  to 
support  a  judgment.  Finley  v.  Curd,  22 
Ky.  L.  Rep.  1912,  62  S.  W.  501. 

99.  Ala.— Wade  r.  Gilmer,  186  Ala. 
524,  64  So.  611.  Mich.— Pugh  v.  Schind- 
ler,  133  Mich.  314,  94  N.  W.  1056.  Tex. 
Provident  Nat.  Bank  v.  Webb,  60  Tex. 
Civ.  App.  321,  128  S.  W.  426.  W.  Va. 
See  Miller  v.  Holt,  47  W.  Va.  7,  34  S. 
E.  956.  But  see  Tolley  v.  Pease,  72  W. 
Va.  321,  78  S.  E.  111. 

Judgment  on  such,  verdict,  see  iiifra, 
V,  B,  8,  g. 

[a]  The  declaration  should  be  fol- 
lowed as  to  the  description.  Pugh  r. 
Schindler,  133  Mich.  314,  94  N.  W.  1056. 
fb]  The  verdict  prescribed  for  eject- 
ment does  not  apply  where  the  dispute 
is  purely  one  of  boundary.  Simmons  r. 
Jamieson,  32  Wash.  619,  73  Pac.  700. 
1.  Ala.— Ward  v.  Lane,  189  Ala.  340, 
66  So.  499;  Wade  r.  Gilmer,  186  Ala. 
524,  64  So.  611.  Ky.— Foreman  v.  Red- 
man, 9  Ky.  L.  Rep.  531,  5  S.  W.  556. 
Mo.— Brummell  v.  Harris,  148  Mo.  430, 
50  S.  W.  93.  Pa.— Hagey  v.  Detweiler, 
35  Pa.  409.  Tex.— Bonner  v.  Pitts  (Tex. 
Civ.  App.),  186  S.  W.  231;  McCaleb  r. 
Campbell  (Tex.  Civ.  App.),  116  S.  W. 
Ill;  Merrell  v.  Kenney  (Tex.  Civ. 
App.),  45  S.  W.  423.  W.  Va.— Miller 
V.  Holt,  47  W.  Va.  7,  34  S.  E.  956. 

[a]  Reference  to  evidence  whereby 
the  sheriff  may  ascertain  what  the  jury 
intended  to  find,  but  failed  to  express 
is  not  sufficient.  Brummell  v.  Harris, 
148  Mo.  430,  50  S.  W.  93. 

[bl  .Mere  reference  to  a  certain  sur- 
vey by  a  certain  survevor  is  not  suffi- 
cient.    Oliver  v.  Oliver,  187  Ala.  340, 


65  So.  373;   Wade  v.  Gilmer,  186  Ala. 
524,   64   So.   611. 

2.  Ward  V.  Lane,  189  Ala.  340,  66 
So.  499;  Wade  v.  Gilmer,  186  Ala.  524, 
64  So.  611;  Bonner  v.  Pitts  (Tex.  Civ. 
App.),   186  S.   W.   231. 

[a]  A  map  made  by  a  surveyor  can- 
not be  added  to  the  verdict  by  the 
court  by  way  of  supplement.  Ward  v. 
Lane,  189  Ala.  340,  66  So.  499. 

[b]  The  trial  court  may  be  directed 
to  ascertain  the  surveyor's  line  men- 
tioned in  the  verdict  and  thus  perfect 
the  judgment.  Foreman  v.  Redman,  9 
Ky.  L.  Rep.  531,  5  S.  W.  556.  To  the 
contrary,  see  Wade  v.  Gilmer,  186  Ala. 
524,   64   So.   611. 

3.  Meyer-Clarke-Rowe  Mines  Co.  v. 
Steinfeld,  9  Ariz.  245,  80  Pac.  400; 
Shea  f.  Gavitt,  89  Conn.  359,  94  Atl. 
360,  L.  R.  A.  1916A,  689. 

4.  la. — McGovern  v.  Heery,  159 
Iowa  507,  141  N.  W.  435.  Tex.— Fran- 
cis r.  Patterson  (Tex.  Civ.  App.),  143 
S.  W.  678.  Utah.— Giauque  v.  Salt 
Lake  City,  42  Utah  89,  129  Pac.  429. 

[a]  Where  the  issue  of  boundary  by 
acquiescence  is  presented,  and  the  court 
finds  that  the  lines  claimed  to  be  lost 
had  been  acquiesced  in  by  the  parties 
for  more  than  the  statutory  period,  the 
court  need  not  proceed  further  in  the 
investigation  and  determine  where  the 
original  government  corners  and  lines 
were,  or  where  the  commissioners  upon 
a  survey  should  determine,  in  their 
judgment,  thev  ought  to  be.  McGovern 
V.  Heery,  159  Iowa  507,  141  N.  W.  435. 

5.  People  V.  Santa  Clara  Lumber  Co., 
213  N.  Y.  226,  107  N.  E.  495. 

6.  People  V.  Santa  Clara  Lumber 
Co.,  213   N.  Y.  226,   107   N.   E.  495. 

7.  Brinton  v.  Steele,  25  Idaho  783, 
140   Pac.   113. 

[a]  A  finding  that  a  certain  row  of 
trees  is  the  boundary  line  is  not  suffi- 
ciently definite  where  the  designated 
trees  are  grown,  for  such  a  finding 
would  leave  in  dispute  a  strip  of  land 
the  width  of  the  trees.  Brinton  v. 
Steele,   25   Idaho  783,   140   Pac.    113. 
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the  verdict  or  the  findings,^  be  supported  by  the  evidence,®  and  de- 
termine all  the  issues  between  the  parties.^"  Equity  will  in  its  decree 
determine  the  entire  boundary  so  that  further  litigation  may  be  ren- 
dered unnecessary/^  and  wall,  moreover,  grant  complete  relief  as  be- 
tween the  parties.^^  The  boundary  as  ascertained  should  be  described 
in  the  judgment  \vith  sufficient  certainty"  to  enable  the  officer  to  prop- 


8.  Mo. — Brummell  v.  Harris,  148  Mo. 
430,  50  S.  W.  93.  N.  C— Crawford  v. 
Masters,  140  N.  C.  205,  52  S.  E.  663. 
Tex. — Bonner  v.  Pitts  (Tex.  Civ.  App.)^ 
186  S.  W.  231;  Battles  v.  Barnett  (Tex. 
Civ.  App.),  100  S.  W.  817;  Muncy  v. 
Mattfield  (Tex.  Civ.  App.),  40  S.  W. 
345. 

As  to  verdict  and  findings,  see  supra, 
V,  B,  8,  e  and  f, 

[a]  A  general  verdict  will  not  au- 
thorize the  court  to  render  a  judgment 
wTierein  the  true  boundary  liae  is  lo- 
cated. Bonner  v.  Pitts'  (Tex.  Oiv.  App.), 
186  S.   W.  231. 

[b]  Where  the  lines  of  some  of  the 
defendants  are  not  loc\ated  by  the  ver- 
dict, the  judgment  cannot  establish 
them.  Muncy  v.  Mattfield  (Tex.  Civ. 
App.),  40  S.  'W.   345. 

[c]  Upon  a  verdict  simply  for  de- 
fendant judgment  may  be  entered  es- 
tablishing as  the  true  division  a  line 
beyond  which  defendant  disclaimed.  In 
view  of  the  disclaimer  entered  of  record 
the  effect  of  the  finding  of  the  jury 
was  to  establish  that  line.  Tolley  v. 
Pease,  72  W.  Va.  321,  78  S.  E.  111. 

[d]  A  judgment  following  a  general 
verdict  for  the  plaintiff  is  void  where 
the  plaintiff  in  his  petition  has  not  de- 
scribed the  boundary  line  so  that  it  can 
be  identified,  for  such  judgment  can- 
not be  executed  without  the  officer  at- 
tempting to  execute  the  same  assum- 
ing judicial  functions  and  determining 
the  location  of  such  boundary  and  such 
judgment  would  not  sustain  a  plea  of 
res  adjudicata  in  a  subsequent  suit  be- 
tween the  same  parties  involving  the 
same  subject  matter.  Provident  Nat. 
Bank  v.  Webb,  60  Tex.  Civ.  App.  321, 
128  S.  W.  426.  See  also  Wilhelm  r. 
Baumann  (Tex.  Civ.  App.),  133  S.  W. 
292. 

[e]  The  report  of  commissioners  has 
not  the  force  and  effect  of  a  verdict 
of  a  jury;  the  statute  expressly  author- 
izes the  court  to  confirm,  reject  or  mod- 
ify such  report,  McGovern  v.  Heery, 
159  Iowa  507,  141  N.  W.  435;  Weikamp 
V.   Jungers,   150   Iowa  292,   129  N.   W. 
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953;  Mitchell  v.  Wilson,  70  Iowa  332, 
30  N.  W.  588.  But  see  Yocum  v.  Has- 
kins,  81  Iowa  436,  46  N.  W.  1065. 

9.  Ilamman  v.  Miller,  116  Va.  873, 
83  S.  E.  382. 

[a]  Until  the  surveyor's  report  has 
been  brought  into  court,  no  judgment 
can  be  pronounced.  McDonough  v.  De 
Gruys,  4  La.  Ann.  33. 

10.  Campbell  Banking  Co.  v.  Hamil- 
ton (Tex.  Civ.  App.),  173  S.  W.  1012.       y 

11.  Erie  Basin  Improvement  Co.  V.  I 
Smith,  135  App.  Div.  365,  120  N.  T.  « 
Supp.  323. 

[a]  As  against  defaulting  defend- 
ants, the  court  may  receive  proof,  and 
render  relief  in  accordance  therewith. 
Erie  Basin  Improvement  Co.  v.  Smith, 
135  App.  Div.  365,  120  N.  Y.  Supp.  323. 

12.  Watkins  v.  Childs,  80  Vt.  99,  69 
Atl.  805.  See  Attorney-General  v.  Ste- 
phens, 6  De  Gex,  M.  &  G.  Ill,  43  Eng. 
Eeprint  1172;  Speer  v.  Crawter,  2  Mer. 
410,  35  Eng.  Eeprint  997;  Aston  V. 
Lord  Exeter,  6  Ves.  Jr.  288,  31  Eng. 
Eeprint  1056;  Leeds  f.  Strafford,  4 
Ves.  Jr.  180,  31  Eng.  Eeprint  93. 

[a]  When  the  original  location  can- 
not be  found  equity  will  require  the 
defendant  to  make  good  to  the  plain- 
tiff, as  from  a  common  fund,  his  proper 
quantity  of  land  out  of  the  land  of 
which  defendant  is  possessed.  Watkins 
V.  Childs,  80  Vt.  99,  66  Atl.  805. 

13.  Idaho. — Brinton  v.  Steele,  25 
Idaho  783,  140  Pac.  113.  Ky.— Foreman 
f.  Eedman,  9  Ky.  L.  Eep.  531,  5  S.  W. 
556.  Mo. — Franklin  f.  Haynes,  139  Mo. 
311,  40  S.  W.  945.  Tex.— Campbell 
Banking  Co.  v.  Hamilton  (Tex.  Civ. 
App.),  173  S.  W.  1012;  Johnson  v.  Gary 
(Tex.  Civ.  App.),  157  S.  W.  237;  Wil- 
helm V.  Baumann  (Tex.  Civ.  App.),  133 
S.  W.  292;  Eeed  v.  Cavett,  1  Tex.  Civ. 
App.  154,  20  S.  W.  837;  Jones  v.  An- 
drews, 72  Tex.  5,  17,  9  S.  W.  170;  Ed- 
wards V.  Smith,  71  Tex.  156,  161,  9  S. 
W.  77.  See  Thatcher  v.  Matthews  (Tex, 
Civ.  App.),  183  S.  W.  810. 

fa]  Construction  of  Judgment. 
Where  the  judgment  uses  the  same  field 
notes  that  were  used  in  a  survey  mad© 
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erly  locate  it.     Clerical  errors  in  the  judfrment  will  not  vitiate  it.^* 
The  clerk    in  special  proceedings  before  him  has  power  to  give  judg- 
ment determining  the  location  of  the  boundary  line." 

9.  Enforcement  of  Judgment.^''  —  To  give  effect  to  its  judgment 
the  court  may  upon  its  own  motion,"  or  upon  application  of  either 
of  the  parties,^^  order  such  survey  or  surveys  as  may  be  deemed 
necessary. 

10.  Conclusiveness  of  Judgment.  —  The  same  degree  of  conclusive- 
ness attaches  to  boundary  decisions  as  to  other  judgments  generally 
and  the  principles  of  estoppel  are  fully  applicable.^* 

11.  Review.  —  Decisions  in  boundary  disputes  are  reviewable  in 
the  same  manner  and  to  the  same  extent  as  judgments  and  decrees 
generally.-"    The  decision  if  final  is  reviewable  by  appeaP^  or  writ  of 


years  before,  it  will  be  construed  as 
though  the  field  notes  were  contained 
ill  a  voluntary  deed.  Dutton  v.  Vier- 
ling   (Tex.   Civ.   App.),   152   S.   W.  450. 

[b]  The  test  is,  could  the  executive 
oflBcer  of  the  court  execute  a  writ  of 
possession  without  assuming  judicial 
functions;  could  he,  with  the  assist- 
ance of  a  competent  surveyor,  find  the 
line  by  the  matter  set  out  in  the  judg- 
ment? Billups  V.  Cochran,  60  Tex.  Civ. 
App.  473,  127  S.  W.  1121.  And  see 
Richardson  v.  Powell,  83  Tex.  588,  19 
S.  W.  262;  James  v.  James,  81  Tex.  373, 
16  S.  W.  1087;  Jones  v.  Andrews,  72 
Tex.  5,  9  S.  W.  170. 

fc]  Reference  to  Survey. — (1)  A  de- 
cree may  refer  specifically  to  descrip- 
tions as  shown  by  a  survey  provided  it 
is  clear  from  the  record  what  survey 
is  intended.  Egan  v.  Light,  4  Neb. 
(Unof.)  127,  93  N.  W.  859.  (2)  But  a 
judgment,  which  following  the  verdict, 
adjudges  the  true  line  to  be  "the  line 
run  by  Martin  and  De  Coursey  survey ' ' 
is  not  suflSciently  specific.  It  should 
designate  the  courses  at  the  marked 
line  as  surveyed  by  them.  Foreman  v. 
Redman,  9  Ky.  L.  Rep.  531,  5  S.  W. 
556. 

14.  Broil  17.  Wishert  (Tex.  Civ. 
App.),  79  S.  W.  1089. 

[a]  Especially  when  corrected  by 
the  entire  record.  Broil  v.  Wishert 
(Tex.  Civ.  App.),  79  S.  W.  1089. 

15.  Williams  v.  Hughes,  124  N.  C. 
3,  32  S.  E.  325.  See  Parker  v.  Taylor, 
133  N.  C.  103,  45  S.  E.  473. 

[a]  Since  title  is  not  in  issue  in  the 
special  proceeding  before  the  clerk  to 
determine  boundary  lines,  the  judgment 
should  leave  out  all  reference  to  the 
title  to  the  lands  described  in  the  peti- 
tion and  should  only  provide  for  locat- 


ing the  dividing  line  between  plaintiff 
and  defendant  as  provided  for  by  stat- 
ute. Williams  v.  Hughes,  124  N.  C.  3, 
32  S.  E.  325. 

Conclusiveness  of  clerk's  judgment. 
see  infra,  V,  B,  11. 

16.  See  generally  the  title  "Judg- 
ments and  Decresp,  Enforcement  of." 

17.  Hamman  v.  Miller,  116  Va.  873, 
83  S.  E.  382. 

18.  See  Hamman  v.  Miller,  116  Va. 
873,   83   S.   E.   382. 

19.  McNeil  v.  Allen,  271  HI.  178,  110 
N.  E.  887;  Parker  v.  Taylor,  133  N.  C. 
103,  45  S.  E.  473. 

Judgments  as  estoppel,  see  generally 
15  Standard  Proc.  377,  and  the  t4tle 
"Res  Judicata." 

fa]  Judgment  Res  Judicata.— Mc- 
Neil V.  Allen,  271  111.  178,  110  N.  E. 
887;  Ellis  v.  Whan,  91  111.  77;  White 
V.  Tayloe,  153   N.  C.  29,  68  S.  E.  907. 

fb]  The  judgment  of  the  clerk  in  a 
special  proceeding  determining  the  lo- 
cation of  the  boundary  line  is  conclu- 
sive upon  the  parties  and  their  privies. 
Parker  v.  Taylor,  133  N.  C.  103,  45  S. 
E.  473. 

[c]  As  to  Title.— Where  the  only 
controversy  is  as  to  the  location  of  the 
boundary  line  and  not  as  to  the  title, 
the  judgment  is  conclusive  as  to  the 
corners  and  lines  but  has  no  effect  as 
to  actions  or  defenses  which  affect  the 
titles  of  the  respective  parties.  Mc- 
Neil V.  Allen,  271  111.  178,  110  N.  E. 
887. 

20.  See  generally  the  titles  "Ap- 
peals;" "Certiorari;"  "Writ  of  Er- 
ror. ' ' 

Review  of  commissioner's  proceed- 
ings, see  infra,  V,  12,  g  and  i. 

21.  Oster  v.  Devereaux,  115  Iowa 
724,  87  N.  W.  512;   Evans  &  Howard 
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error. 22  An  award  of  arbitrators  settling  a  boundary  is  reviewable 
in  equity.2^  The  appeal  must  be  taken  within  the  time  prescribed." 
Proceedings  in  Appellate  Court.  — A  trial  de  novo  is  not  authorized,^' 
except  where  the  appeal  is  from  the  clerk.^^  The  review  is  confined 
to  the  issues  presented  below,^^  and  is  limited,  in  general,  to  the  cor- 
rection of  errors  of  law.  The  evidence  being  conflicting  the  appellate 
court  will  not  disturb  either  the  verdict^^  or  the  findings^^  based 
thereon. 


Fire  Brick  Co.  v.  St.  Louis  Smelting  & 
Ref.  etc.  Co.,  48  Mo.  App.  636;  Ham- 
montree  v.  Huber,  39  Mo.  App.  326. 

fa]  From  judgment  of  clerk  an  ap- 
peal lies  to  the  superior  court  at  term. 
Parker  v.  Taylor,  133  N.  C.  103,  45  S. 
E.  473. 

[b]  Ainouint  in  Controversy. 
Where  jurisdiction  of  the  appellate 
court  depends  upon  the  value  involved 
in  the  action  in  boundary,  that  value 
is  the  value  of  the  land  between  the 
two  contested  lines.  State  v.  Lapey- 
rollerie,  38  La.  Ann.  264.  As  to  amount 
in  controversy  generally,  see  the  title 
' '  Jurisdiction. ' ' 

[c]  A  boundary  dispute  does  not  in- 
volve title  to  land  within  the  purview 
of  constitutional  provisions  as  to  jur- 
isdiction of  appellate  court.  Evans  & 
Howard  Fire  Brick  Co.  V.  St.  Louis 
Smelting  &  Ref.,  etc.  Co.,  48  Mo.  App. 
636;  Hammontree  v.  Huber,  39  Mo. 
App.  326. 

[d]  The  United  States  supreme 
court  will  not  review  a  state  court 
judgment  upon  a  mere  question  of 
boundary.  Lanfear  v.  Hunley,  4  Wall. 
(U.  S.)  '204,  18  L.  ed.  325. 

22.  Atkins  v.  Huston,  5  HI.  App.  326. 
[a]     The  thirty  days'  limitation  for 

taking  an  appeal  from  a  judgment  es- 
tablishing a  boundary  according  to  a 
government  survey  does  not  apply  to  a 
writ  of  error.  Notwithstanding  the 
statute,  a  court  of  error  may  issue  with- 
in the  usual  period  for  reviewing  any 
other  final  action  of  the  court.  Atkins 
V.  Huston,  5  111.  App.  326. 

23.  Goflf  V.  Goff  (W.  Va.),  89  S.  E. 
9. 

24.  Atkins  v.  Huston,  5  HI.  App. 
S26;  Richards  v.  Schneider  (Iowa),  76 
N.   W.   711. 

25.  McGovern  v.  Heery,  159  Iowa 
507,  141  N.  W.  435;  Yocum  v.  Haskins, 
81  Iowa  436,  46  N.  W.  1065;  In  re  Har- 
rington 's  Application,  54  Iowa  33,  6 
N.  AV.  125. 
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26.  See  Parker  v.  Taylor,  133  N.  (J 
103,  45  S.  E.  473. 

27.  Spurlin  v.  Hauser  (Iowa),  105 
X.  W.  373,  109  N.  W.  452. 

28.  111.— Green  v.  Mumper,  138  111. 
434,  28  N.  E.  1075.  la.— Freeman  V. 
Herwig,  84  Iowa  435,  51  N.  W.  169. 
Ky.— Taylor  v.  Arnold,  13  Ky.  L.  Rep. 
516,  17  S.  W.  361.  La.— Roberts  Lum- 
ber Co.  V.  Morgan,  136  La.  829,  67  So. 
921;  Tucker  v.  Lefebie,  5  La.  Ann.  122, 
Minn. — Loveridge  v.  Omodt,  38  Minn.  1, 
35  N.  W.  564.  Tex.— Reeves  v.  Rob- 
erts, 62  Tex.  550;  Broil  v.  Wishert  (Tex. 
Civ.  App.),  79  S.  W.  1089;  Taylor  v. 
Brown  (Tex.  Civ.  App.),  39  S.  W.  312; 
Heaton  v.  Stewart  (Tex.  Civ.  App.), 
33  S.  W.  144.  W.  Va.— Stewart  r. 
Doak  Bros.,  58  W.  Va.  172,  52  S.  E. 
95. 

fa]  A  preponderance  of  evidence  In 
favor  of  another  line  will  not  justify 
the  appellate  court  in  disturbing  the 
verdict.  The  verdict  will  be  permitted 
to  stand  unless  it  is  so  palpably  con- 
trary to  the  great  weight  of  evidence 
as  to  be  wholly  unsupported  by  it. 
Taylor  v.  Brown  (Tex.  Civ.  App.),  39 
S.   W.   312. 

29.  Cal. — Harrington  v.  Boehmer, 
134  Cal.  196,  66  Pac.  214,  489;  Ponet 
f.  Wills,  116  Cal.  xvii,  48  Pae.  483: 
Mills  V.  Lux,  45  Cal.  273.  Colo.— Fu- 
gate  V.  Smith,  4  Colo.  App.  201,  35 
Pac.  283.  Conn,— Post  v.  Perkins,  87 
Conn.  70,  86  Atl.  762.  111.— Lourance  r. 
Goodwin,  170  111.  390,  48  N.  E.  903. 
la. — Greer  v.  Powell,  89  Iowa  740,  56 
N.  W.  440;  Walrod  V.  Flanigan,  75 
Iowa  365,  39  N.  W.  645;  Anderson  v. 
Peterson,  74  Iowa  482,  38  N.  W.  386; 
Howard  r.  Lewis,  13  Ky.  L.  Rep.  508, 
17  S.  W.  362;  Scott  r."  Means  &  Rus- 
sell Iron  Co.,  13  Ky.  L.  Rep.  911,  18 
S.  W.  1012,  19  S.  W.  189.  Mo.— Skin- 
ker  f.  Haagsma,  99  Mo.  208,  12  S.  W. 
659.  S.  D.— Dowdle  v.  Cornue,  9  S.  D. 
514,  70  N.  W.  633.  Tex.— Brooks  v. 
Allen,  16  S.  W.  798. 
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Harmless  Error.  — Errors  that  do  not  affect  the  party  injuriously 
in  the  final  judgment  will  be  disregarded.^" 

12.  Establishment  by  Commissioners  or  Processioners.  —  a.  Nature 
of  the  Proceeding.  —  A  method  of  ascertaining  lost  boundary  lines 
analogous  to  that  prevailing  in  equity,  ^.  e.,  through  the  instrumental- 
ity of  comimissioners,-^^  has  been  authorized  by  statute  in  a  number 
of  jurisdictions.  In  general  these  statutes  provide  for  the  locating 
and  marking  of  lost  or  confused  boundary  lines  by  commissioners  or 
surveyors  appointed  by  the  court,^^  or  by  the  processioners^^  of  the 


[a]  The  findings  of  the  court  upon 
facts  submitted  to  it  by  the  commis- 
sioners have  the  force  and  effect  of  a 
verdict  of  a  jury  upon  the  evidence, 
and  the  proceeding  being  a  special  one 
and  not  triable  de  novo  in  the  appel- 
late court,  its  correctness  cannot  be 
questioned.  McGovern  v.  Heery,  159 
Iowa  507,  141  N.  W.  435;  Yocum  v. 
Haskins,  81  Iowa  436,  46  N.  W.  1065. 

Eeview  of  findings  by  commissioners, 
see  infra,  V,  B,  12,  g. 

30.  Johnson  v.  Ray,  72  N.  C.  273. 
[a]     Rule  Illustrated. — What  are  the 

boundaries  of  a  tract  of  land  is  a  ques- 
tion of  law.  But  if  the  judge  below 
leaves  such  question  to  the  jury  and 
they  find  the  law  as  the  court  ought  to 
have  held,  the  error  is  harmless.  John- 
son V.  Ray,  72  N.  C.  273. 

31.  Guice  V.  Barr,  130  Ala.  570,  30 
So.  563. 

32.  Conn. — Post  v.  Perkins,  87  Conn. 
70,  86  Atl.  762;  West  Hartford  Eccl. 
Soe.  V.  First  Bapt.  Church,  35  Conn. 
117;  Perry  v.  Pratt,  31  Conn.  433.  lU. 
McNeil  f.  Allen,  271  111.  178,  110  N. 
E.  887;  Harrah  v.  Conley,  82  111.  48. 
la. — Lawrence  v.  Weiss,  163  Iowa  584, 
145  N.  W.  308;  Tooman  v.  Hidlebaugh, 
83  Iowa  130,  49  N.  W.  79.  Md.— Git- 
tings'  Lessee  v.  Hall,  1  Har.  &  J.  14,  2 
Am.  Dec.  502;  Weems'  Lessee  i".  Dis- 
ney, 4  Harr.  &  McH.  156.  Mass. — In  re 
King,  129  Mass.  413;  Breed  v.  Breed, 
117  Mass.  593.  N.  J.— Davis  v.  Howell, 
47  N.  J.  L.  280;  State  v.  Ford,  1  N. 
J.  L.  53.  Ore. — Robinson  v.  Laurer,  27 
Ore.  31.5,  40  Pac.  1012.  Tenn.— Choun- 
ing  V.  Simmons,  5  Huniph.  299.  Wash. 
Hale  V.  Ball,  70  Wash.  435,  126  Pac. 
942. 

[a]  As  to  the  nature  of  the  juris- 
diction conferred  on  the  court  by  these 
statutes,  see  Perry  v.  Pratt,  31  Conn. 
433. 

[b]  In  Connecticut  the  court  is  giv- 
en permissive  authority,  upon  complaint 
to  establish  the  lost  or  uncertain  lines 


tc  appoint  a  committee  of  not  more 
than  three  disinterested  freeholders  to 
ascertain  the  true  lines.  Perry  ;;.  Pratt, 
31   Conn.  433. 

[c]  In  Illinois  three  disinterested 
surveyors  are  appointed  by  the  court  to 
mark  the  boundaries.  Townsend  v. 
Radcliffe,  63  HI.  9. 

[d]  In  Iowa  one  or  more  surveyors 
are  appointed.  Tooman  v.  Hidlebaugh, 
83  Iowa   130,  49  N.  W.  79. 

[e]  No  preliminary  hearing  to  deter- 
mine whether  there  is  in  fact  a  lost 
boundary,  is  necessary  before  appoint- 
ing commissioners.  Post  v.  Perkins,  87 
Conn.  70,  86  Atl.  762;  West  Hartford 
Eccl.  Soc.  V.  First  Bapt.  Church,  35 
Conn.  117. 

[f]  A  second  commission  may  be 
appointed  by  the  court  where  the  re- 
port of  the  prior  commission  is  set 
aside.     Atkins  v.  Huston,   106   111.  492. 

[g]  A  tract  of  land  having  a  county 
line  as  one  of  its  boundaries  is  within 
the  statute  prescribing  a  method  for 
marking  boundary  lines  by  procession- 
ers. Caverly  v.  Stovall,  143  Ga.  705, 
85  S.  E.  844;  Tooman  r.  Hidlebaugh,  83 
Iowa  130.  Compare  Tallon  v.  Schempf, 
67   111.   472. 

fh]  Oath. — Under  some  statutes  the 
commissioners  must  be  sworn  (Post  v. 
Williams,  33  Conn.  147),  but  this  is  not 
necessary  unless  the  statute  requires 
it.  Johnson  v.  Norton,  3  B.  Mon.  (Ky.) 
429. 

33.  Bradley  v.  Chattanooga  Iron  & 
Coal  Co.,  144  Ga.  478,  87  S.  E.  465; 
Caverly  v.  Stovall,  143  Ga.  705,  85  S. 
E.  844;  Georgia  Talc.  Co.  r.  Cohutta 
Talc.  Co.,  140  Ga.  245,  78  S.  E.  905; 
Crouch  V.  Wainscott,  122  Ky.  107,  91  S. 
W.  289. 

[a]  The  processioners  are  appointed 
by  (1)  the  ordinary  of  the  county 
(Georgia  Talc.  Co.  i'.  Cohutta  Talc. 
Co.,  140  Ga.  245,  78  S.  E.  905),  (2)  or 
by    the    county    court    for   a    term   of 
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district.     The  proeeedino;  is  a  summary  one,^*  not  exclusive,^^  and  is 
not  designed  to  be  a  substitute  for  ejectment.^® 

b.  Pleadings.  —  The  appointment  of  commissioners  or  surveyors  to ! 
determine  disputed  lines  is  made  by  the  court  upon  written  application, 
complaint  or  petition.^^ 

Application  to  Processioners.  —  In  Georgia  the  landowner  whose 
boundary  is  in  dispute  must  apply  in  writing  to  the  processioners  of 
his  district  to  have  the  same  surveyed  and  marked. ^^ 

Answer.  —  The  only  necessary  pleading,  it  seems,  is  the  petition.'* 
An  answer,  however,  may  be  interposed  as  in  any  other  case.*° 

c.  Parties.  —  All  owners  of  land  around  which  the  lines  are  to  be 
surveyed  should  be  made  parties  to  the  application,*^  and  all  owners 
of  adjoining  lands  parties  defendant.*^ 

d.  Notice.  —  Notice  of  application  for  commissioners  must  be  given 
in  writing  to  the  adjoining  owners,*^  and  such  notice  cannot  be  served 
by  one  who  is  a  party  to  the  proceeding.** 


years.     Durst  v.  Amyx,  12  Ky.  L.  Rep. 
246,    13    S.   W.    1087. 

34.  Georgia  Talc.  Co.  v.  Cohutta 
Talc.  Co.,  140  Ga.  245,  78  S.  E.  905; 
Lawrence  v.  Weiss,  163  Iowa  584,  145 
N.  W.  308;  Gates  r.  Brooks,  59  Iowa 
510,  6  N.  W.  595,  13  N.  W.  640. 

35.  Keller  v.  Harrison,  139  Iowa  383, 
116   N.   W.   327. 

36.  Georgia  Talc.  Co.  v.  Cohutta 
Talc.  Co.,  140  Ga.  245,  78  S.  E.  905. 

37.  Conn.— Perry  v.  Pratt,  31  Conn. 
433.  111.— Lee  v.  Fox,  89  111.  226.  Md. 
Lowes  V.  Holbrook,  1  Har.  &  J.  153. 

38.  Caverly  v.  Stovall,  134  Ga.  677, 
68  S.  E.  442;  Carmichael  v.  Jordan,  131 
Ga.  514,  62  S.  E.  810. 

fa]  A  written  application  is  re- 
quired. Caverlv  v.  Stovall,  134  Ga.  677, 
6S  S.  E.  442;  Ballard  i;.  Haines,  115  Ga. 
847,  42  S.  E.   218. 

[b]  The  application  must  be  made 
to  the  processioners  of  the  district  in 
which  a  portion  or  all  of  the  land  is 
situated.  Caverly  v.  Stovall,  134  Ga. 
677,  68  S.  E.  442. 

fc]  Mailing  the  application  to  the 
processioners  is  proper.  Caverlv  v. 
Stovall,   134   Ga.  677,  68  S.  E.   442. 

[d]  Number  of  Applications. — One 
application  may  be  addressed  to  all 
three  processioners  or  else  a  separate 
application  may  be  made  to  each  of  the 
processioners.  Caverly  v.  Stovall,  134 
Ga.  677,  68  S.  E.  442. 

fe]  Application  Presumed. — Where 
the  return  of  the  processioners  recited 
that  proper  application  was  made  to 
them  to  trace  and  mark  anew  the  lines 
around  land,  it  will  be  presumed  that 
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such  application  was  made  to  them  h 
fore  they  acted  and  in  the  absence  o: 
proof  that  no  such  application  wai 
made  a  motion  to  dismiss  the  pro 
ceedings  will  be  denied.  Caverly  v. 
Stovall,  134  Ga.  677,  68  S.  E.  442 

39.  Lawrence  v.  Weiss,  163  Iowa 
584,  14.-  N.  W.  308. 

40.  Harrah   v.   Conley,   82   111.   48. 

fa]  That  no  boundary  lines  in  dis- 
pute set  up  bv  answer.  Harrah  r.  Con 
ley,   82   111.   48. 

41.  Carmichael  v.  Jordan,  131  Ga. 
514,  62  S.  E.  810;  Irvin  v.  Rotramel, 
68  111.  11. 

fa]  Adding  Parties  by  Amendment. 
Irvin  V.  Rotramel,  68  111.  11. 

fb]  All  tenants  in  common  should 
join  in  the  application.  Carmichael  V 
Jordan,  131  Ga.  514,  62  S.  E.  810 

42.  Carmichael    v.    Jordan,    131 
514,   62   S.   E.   810. 

43.  111.— Lee  v.  Fox.  89  111.  226.  Ky. 
Crouch  r.  Wainseott,  122  Kv.  107,  91 
S.  W.  289.  Md.— Gitting 's  Lessee  P- 
Hall,  1   Har.  &  J.  14,  2  Am.  Dec.  502. 

fa]  The  notice  is  original  process 
to  bring  the  adversaries  into  court.  Lee 
r.  Fox,  89  111.  226. 

fb]  Notice  Before  Petition  Filed. 
Since  the  parties  are  entitled  to  notice 
before  the  petition  to  appoint  commis- 
sioners is  filed,  failure  to  give  such 
notice  is  not  cured  by  the  service  of  a 
scire  facias  on  the  defendants  after  the 
survey  is  made,  and  for  the  purpose  of 
bringing  them  into  court.  Lee  v.  Fox, 
89  111.  226. 

44.  Lee  v.  Fox,  89  111.  226;  Tallon 
r.  Schempf,  67  111.  472. 


I  V.   I 
Ga.  " 
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Notice  of  Proceedings.  —  Notice  to  interested  parties  of  the  time  of 
running  and  making  the  lines  may,*"^  or  may  not,*"  be  required,  f^ut 
even  in  the  latter  case  all  persons  interested  should  be  given  an  op- 
portunity to  be  heard.*^ 

e.  Duties  of  Commissioners  and  Processioners.  —  The  commissioners 
or  processioners  are  required  to  run  and  mark  the  lines  desired  to 
be  established.***  In  this  respect  their  powers  are  limited  to  the  re- 
establishment  of  old  lines  and  no  authority  is  given  them  to  fix  new 
ones.*®  To  aid  them  they  may  appoint  a  surveyor/*^  and  summon  and 
examine  necessary  witnesses.^^ 

f.  Report  or  Return.  —  Having  performed  their  required  duties  in 
establishing  the  lines,  the  officers  make  a  report^^  or  what  in  some 


[a]  Waiver  of  Objection.— By  fail- 
ing to  object  to  the  service  by  one  of 
the  parties  and  entering  their  appear- 
ance in  full,  the  adversaries  waive  the 
objection.  Tallon  v.  Schempf,  67  111. 
472. 

45.  Conn.— Perry  v.  Pratt,  31  Conn. 
43.3.  Ga. — Braden  v.  Martin,  136  Ga. 
868,  72  S.  E.  342;  Garrett  v.  Massee, 
etc.  Co.,  134  Ga.  442,  67  S.  E.  1036. 
Md. — Lowes  v.  Holbrook,  1  Har.  &  J. 
253;  Gibson's  Lessee  v.  Smith,  1  Har. 
&  J.  253.  N,  J. — Davis  v.  Howell,  47 
N.  .J.  L.  280.  Tenn.— Bleidorn  r.  Pilot 
Mountain  Coal,  etc.  Co.,  89  Tenn.  166, 
204.  15  S.  W.  737;  Pyatt  v.  Gallaher,  3 
Lea  289. 

fa]  Ten  days'  written  notice  to  ad- 
joining land  owners,  if  resident  within 
the  state,  is  required  in  Georgia.  Gar- 
rett V.  Massee,  etc.  Co.,  134  Ga.  442,  67 
S.  E.  1036. 

[b]  One  not  shown  to  be  an  adjoin- 
ing party  need  not  be  notified.  Braden 
V.  Martin,  136  Ga.  868,  72  S.  E.  342. 

[e]  Notice  Upon  Postponement. 
Where,  on  the  day  appointed,  the  pro- 
cessioning cannot  be  done,  and  the  pro- 
ceeding is  postponed  to  a  future  day, 
it  is  sufficient  to  give  the  adjoining 
land  owner  verbal  notice  of  such  post- 
ponement. Garrett  v.  Massee,  etc.  Co., 
334  Ga.  442,  67  S.  E.  1036;  Phillips  v. 
Chapman,  78  Ga.  163,  1  S.  E.  427. 

[d]  The  commissioners  must  give 
notice  in  Connecticut,  to  the  parties  in- 
terested to  appear  before  them  at  a 
specified  time.  Perry  v.  Pratt,  31  Conn. 
433.  A  like  requirement  exists  in  Mary- 
land. Gibson 's  Lessee  v.  Smith,  1  Har. 
&  J.  (Md.)  253. 

46.  Townsend  v.  Eadcliflfe,  63  111.  9; 
Nesselroad  v.  Parish,  52  Iowa  269,  3 
N.  W.  45. 


47.  Neary  v.  Jones,  89  Iowa  556,  56 
N.  W.  675. 

48.  Martin  t;.  Cauthen,  77  Ga.  491; 
Rattaree  v.  Morrow,  71  Ga.  528;  Wat- 
son ?;.  Bishop,  69  Ga.  51;  McGovern  v. 
Heery,  159  Iowa  507,  141  N.  W.  435. 

[a]  An  actual  survey  of  the  prem- 
ises is  not  necessary  when  the  lines 
are  otherwise  ascertained.  In  re  Har- 
rington's Application,  54  Iowa  33,  6  N. 
W.  125. 

49.  Boyce  v.  Cook,  140  Ga.  360,  78 
S.  E.  1057;  Crawford  v.  Wheeler,  111 
Ga.  870,  36  S.  E.  954;  Bowen  v.  Jack- 
son, 101  Ga.  817,  29  S.  E.  40;  Schrader 
r.  Kehr,  234  111.  205,  84  N.  E.  880; 
Faucher  v.  Tutewiller,  76  111.  194;  All- 
mon  V-  Stevens,  68  111.  89;  Irvin  v.  Rot- 
ramel,  68  111.  11;  Martz  v.  Williams,  67 
111.  306;  Burns  v.  Kimber,  176  111.  App. 
515. 

50.  Carney  v.  Wilkinson,  67  Conn. 
?45,   35  Atl.   261. 

[a]  The  surveyor  should  be  as  dis- 
interested in  respect  to  his  duties  as 
the  committee  itself.  Carney  v.  Wil- 
kinson, 67  Conn.  345,  35  Atl.  261. 

51.  111.— Townsend  v.  Radcliffe,  63 
111.  9.  la.— Mitchell  v.  Wilson,  70  Iowa 
332,  30  N.  W.  588;  Nesselroad  r.  Parish, 
52  Iowa  269,  3  N.  W.  45.  Ky.— Miller 
V.   Patrick,   7   Mon.  359. 

[a]  Power  to  administer  oaths  is 
given  them.  Townsend  v.  Radcliffe,  03 
111.   9. 

52.  Mosman  v.  Sanford,  52  Conn.  23; 
Perry  v.  Pratt,  31  Conn.  433;  Townsend 
o.  Radcliffe,  63  111.  9. 

[a]  In  Connecticut  the  committee 
must  "report  the  facts  and  their  doings 
to  the  court."  Mosman  v.  Sanford,  52 
Conn.  23;  Mclntire  v.  Gettings,  15  B. 
Mon.    (Ky.)    172. 
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jurisdiotions  is  called  a  return'^^  of  their  aots  and  findings. 

g.     Protest  and  Review  of  Report  or  Return.  —  Any  owner  of  a^ 
joining  lands  who  may  be  dissatisfied  with  the  lines  as  run  and  marked 
may  except  to^*  or  protest^^  the  report  or  return,  and  the  issue  thus 
formed  is  tried  by  the  court^®  in  the  same  manner  as  other  issues.'*^ 

Review.  — The  court  may  review  the  commissioner's  findings,^^  and 


fb]     A  finding  as  to  the  old  bounds 

is  not  ueeessary.  It  is  enough  that 
the  committee  locate  the  new  bounds 
according  to  the  evidence  before  them 
and  make  report  of  the  location  of  the 
same.  Mosman  r.  Sanford,  52  Conn.  23. 
Review  of  findings,  see  infra,  V,  B, 
12,   g. 

53.  Norman  v.  Smith,  131  Ga.  69, 
61  S.  E.  1039;  Gillis  v.  Taylor,  127  Ga. 
G76,  56  S.  E.  992. 

[a]  A  full  and  complete  return  is 
necessary.  It  must  show  on  its  face 
compliance  with  the  statute.  Watson  v. 
Bishop,  69  Ga.  51. 

[bl  That  verbal  notice  of  postpone- 
ment was  given  to  the  adjoining  land- 
owners need  not  be  shown  on  the  face 
of  the  return.  Garrett  v.  Massee,  etc. 
Co..  134  Ga.  442,  67  S.  E.  1036. 

|c]  The  plat  of  the  surveyor  must 
be  returned.  Caverly  v.  Stovall,  134 
Ga.  677,  68  S.  E.  442. 

fd]  Both  the  return  and  the  plat 
are  necessary  parts  of  the  proceeding 
and  one  is  incomplete  without  the 
other.  Kattaree  v.  Morrow,  71  Ga. 
528. 

[e]  The  return  and  plat  are  filed 
with  the  ordinarv.  Caverlv  v.  Stovall, 
134  Ga.  677,  68  S.  E.  442.  " 

[f]  Proceedings  as  Evidence. 
"Where  no  objections  are  filed  to  the 
proceedings  and  no  trial  had,  thejf  are 
only  prima  facie  evidence  of  the  cor- 
rectness of  the  lines.  Bradley  v.  Chat- 
tanooga Iron  &  Coal  Co.,  144  Ga.  478, 
87  S.  E.  465. 

54.  Huston  v.  Atkins,  74  111.  474; 
Yocum  V.  Haskins,  81  Iowa  436,  46  N. 
W.  1065. 

[a]  In  Kentucky  no  exceptions  are 
permitted.  Mclntire  v.  Gettings,  15  B, 
Mon.  (Ky.)   172. 

55.  Garrett  v.  Massee,  etc.  Co.,  134 
Ga.  442,  67  S.  E.  1036;  Eawls  v.  Now- 
ell,  133  Ga.  874,  67  S.  E.  187;  Gillis 
V.  Taylor,   127   Ga.   676,  56  S.   E.  992. 

[al  A  petition  is  filed  with  the 
ordinary  specifying  the  objections  to 
the  return.  Stewart  v.  Jackson,  144 
Ga.  501,  87  S.  E.  656.  Filing  the  peti- 
tion with  the  clerk  of  the  superior  court 
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is   not   sufficient.     Moore   v.  Hood,   131 
Ga.  479.  62  S.  E.  586. 

[b]  The  true  line  must  be  described 
by  the  dissatisfied  owner  in  his  protest. 
Stewart  v.  Jackson,  144  Ga.  501,  87  S 
E.  656. 

56.  Ga. — Stewart  v.  Jackson,  144  Ga, 
501,  87  S.  E.  656;  Gillis  r.  Taylor,  127 
Ga.  676,  56  S.  E.  992.  111.— Atkins  v. 
Huston,  106  111.  492;  Huston  v.  Atkins, 
74  111.  474;  Tallon  v.  Schempf,  67  111. 
472.  la. — Yocum  v.  Haskins,  81  Iowa 
436,  46  N.  W.  1065. 

[a]  The  issue  is  raised  by  the  return 
and  the  protest  thereto.  Braden  r 
Martin,  136  Ga.  868,  72  S.  E.  342. 

57.  Stewart  v.  Jackson,  144  Ga.  501, 
87  S.  E.  656;  Gillis  v.  Taylor,  127  Ga. 
676,  56  S.  E.  992;  Watson  v.  Bishop,  69 
Ga.  51;  Yocum  v.  Haskins,  81  Iowa  436, 
46  N.  W.   1065. 

[a]  The  burden  Is  on  the  applicant 
to  make  a  prima  facie  case  on  the  trial 
of  such  issue.  Georgia  Talc.  Co.  v.  Co 
hutta  Talc.  Co.,  140  Ga.  245,  78  S.  E 
905. 

|b]  The  issue  is  not  of  title  but  of 
boundary.  Georgia  Talc.  Co.  v.  Co 
hutta  Talc.  Co.,  140  Ga.  245,  78  S.  E 
?05. 

[c]  A  jury  trial  is  authorized.  At 
kins  r.  Huston,  106  111.  492;  Townsend 
V.  Radcliffe,  63  111.  9. 

[d]  Return  as  Evidence. — The  re- 
turn of  the  processioners  and  the  plat 
of  the  surveyor  are  admissible  in  evi- 
dence on  such  trial.  They  serve  to 
make  a  prima  facie  case  and  in  the 
absence  of  any  other  evidence  author- 
ize a  verdict  sustaining  the  return. 
Georgia  Talc.  Co.  v.  Cohutta  Talc.  Co., 
140  Ga.  245,  78  S.  E.  905. 

[e]  The  right  to  open  and  close  is 
in  the  applicant.  Chism  v.  Wilkerson, 
134  Ga.  636,  68  S.  E.  425. 

58.  Conn.— Perrv  v.  Pratt,  31  Conn. 
433.  111.— Townsend  v.  Radcliffe,  63 
111.  9.  la.— Doolittle  v.  Bailey,  85  Iowa 
?.98,  52   N.  W.   337. 

[a]  The  effect  of  a  verdict  is  not 
given  to  the  commissioner's  conclusions. 
Weikamp  v.  Jungers,  150  Iowa  292,  129 
N.  W.  953. 
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jeither  disapprove  the  report  nnd  dismiss  the  proceedings,^^  or  approve 
the  same  and  confirm  it  by  a  decree."" 

h.  Costs.  —  The  costs  are  to  be  adjudged  against  all  the  parties 
in  proportion  to  their  interests,^^  or  as  the  court  shall  see  fit,"^  and 
are  a  lien  on  the  land  of  the  parties  against  vs^hom  they  are  taxed,  so 
far  as  such  land  is  involved  in  the  proceeding."^ 

i.  Appeal  and  Error.  —  An  appeal  may  be  taken  from  a  final  judg- 
ment in  the  proceedings,"*  but  not  from  an  order  appointing  commis- 
sioners,"^ nor  from  an  interlocutory  order  esta])lishing  costs."" 

The  review  on  appeal   is  the  same  as  in  an  ordinary  action."^ 

VI.  FENCES.  —  A.  Definition.  —  A  fence  is  a  visible  or  tangible 
obstruction,  which  may  be  a  hedge,  ditch,  wall  or  frame  of  wood  or 
any  line  of  obstacles  interposed  between  two  portions  of  land  so  as 
to  part  off  and  shut  in  the  land  and  set  it  off  as  private  property."^ 

B.  Construction  and  Maintenance.  —  1.  Proceeding's  To  En- 
force Contribution.  —  a.  At  Common  Law.  —  At  common  law  a  land 
owner  could  not  be  compelled  to  build  or  maintain  a  partition  fence 


[b]  The  superior  court  has  jurisdic- 
tion to  review  the  proceedings.  Walker 
V.  Beyer,  121  Ga.  300,  48  S.  E.  916. 

[c]  The  findings  of  ai  committee  are 
conclusive  upon  the  trial  court  and 
upon  appeal  unless  it  appears  that  the 
committee  in  reaching  its  conclusions 
committed  some  error  of  law.  Post 
f.   Perkins,   87    Conn.    70,   86   Atl.    762. 

59.  Ga. — Langley  v.  Woodruff,  144 
Ga.  702,  87  S.  E.  1054;  Watson  v. 
Bishop,  69  Ga.  51.  111. — Atkins  v.  Hus- 
ton, 106  111.  492.  la.— Doolittle  v. 
Bailey,  85  Iowa  398,  52  N.  W.  337. 

[a]  Grounds  for  Dismissal. —  (1) 
Irregularity  or  misconduct  of  the  com- 
missioners themselves.  Carney  v.  Wil- 
kinson, 67  Conn.  345,  35  Atl.  261. 
(2)  Want  of  written  application  to  the 
processioners.  Ballard  v.  Haines,  115 
Ga.  847,  42  S.  E.  218.  (3)  Failure  to 
definitely  locate  the  tract  of  land 
around  which  the  lines  were  marked. 
Rawls  V.  Nowell,  133  Ga.  874,  67  S.  E. 
187.  (4)  Employment  of  plaintiff's 
surveyor  to  fix  the  lines.  Carney  v. 
Wilkinson,  67  Conn.  345,  35  Atl.  261. 
(5)  Establishment  of  new  lines  instead 
of  remarking  old  ones.  Wheeler  f. 
Thomas,  139  Ga.  598,  77  S.  E.  817; 
Walker  v.  Boyer,  121  Ga.  300,  48  S.  E. 
916;  Amos  v.  Parker,  88  Ga.  754,  16  S. 
E.  200.  (6)  Failure  to  file  the  return 
and  the  plat  with  the  ordinary.  Cav- 
erly  v.  Stovall,  134  Ga.  677,  68  S.  E. 
442. 

60.  Conn.— Perry  v.  Pratt,  31  Conn. 
433.     m.— Hich  V.  Naffziger,    248    111. 


455,  94  N.  E.  1.     la.— Yocum  v.  Has- 
kins,  81   Iowa  436,  46  N.  W.  1065. 

[a]  The  parties  are  concluded  by 
the  approved  report.  Mosman  v.  San- 
ford,  52  Conn.  23;  Rich  v.  Naffziger, 
248  111.  455,  94  N.  E.  1. 

61.  111.— Faucher  v.  Tutewiller,  76 
111.  194.  Mass. — In  re  King,  129  Mass. 
413.  Wash.— Jaggy  v.  Eooney,  61  Wash. 
381,  112  Pac.  367. 

[a]  Some  of  Defendants  Not  Inter- 
ested.— Judgment  for  costs  may  be  ren- 
dered against  those  of  the  parties  who 
were  interested  although  the  proceed- 
ings were  commenced  against  other  de- 
fendants as  well.  Faucher  v.  Tutewiller, 
76  111.  194. 

62.  McGovern  v.  Heery,  159  Iowa 
507,  141  N.  W.  435;  Russ  v.  Townsend, 
150  Iowa  163,  129  N.  W.  840;  Brett 
V.  Clark,  136  Iowa  544,  114  N.  W.  28. 

63.  Russ  V.  Townsend,  150  Iowa  163, 
129  N.  W.  840. 

64.  Oster  v.  Devereaux,  115  Iowa 
724,  87  N.  W.  512. 

65.  Oster  v.  Devereaux,  115  Iowa 
724,  87  N.  W.  512. 

66.  Oster  r.  Devereaux,  115  Iowa 
724,   87   N.   W.   512. 

67.  McGovern  v.  Heery,  159  Iowa 
507,   141   N.   W.  435. 

68.  Kimball  v.  Carter,  95  Va.  77,  27 
S.  E.  823,  38  L.  R.  A.  570. 

[a]  For  other  definitions,  see  la. 
Mackie  v.  Central  R.  of  Iowa,  54  Iowa 
540,  6  N.  W.  723.  S.  C— Johnson  «. 
Hannahan,  3  Strobh.  425.  Tex. — Brown 
V.  Johnson,  73  S.  W.  49;   Freedman  t?. 
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and  was  therefore  not  entitled  to  enforce  contribution  against  an  ad- 
joining owner  for  his  share  of  such  fence,®^  unless  the  latter  had  agreed 
to  construct  or  repair  some  portion  of  the  samie/° 

b.  Statvtory  Proceedings. — (I.)  Award  of  Fence  Viewers.  — The  in- 
justice resulting  at  common  law  to  one  who  built  a  division  fence,  by  1 
reason  of  his  inability  to  enforce  contribution,  has  been  remedied  by 
statute  through  the  instrumentality  of  fence  viewers''^  whose  duty 
it  is  to  ascertain  the  necessity  of  constructing  or  repairing  a  division 
fence  and  to  award  to   each  land  owner  his    proportion    thereof," 

(II.)  Actions  Pursuant  to  the  Award.  —  Upon  failure  of  the  land  own-  li 
er  to  perform  the  duty  resting  upon  him  by  virtue  of  the  fence  |( 
viewer's  award,  the  party  aggrieved  may,  after  proper  demand  upon  1^ 
the  delinquent  owner,"  maintain  an  action  against  him  to  recover  rt 
the  expense  he  has  been  put  to  by  reason  of  such  failure,^*  or  for  the  \i 


Bonner   (Tex.  Civ.  App.),  40  S.  W.  47, 

69,  Bigelow  -v.  Burnside,  269  111.  324, 
109  N.  E.  1045;  Burr  v.  Hamor,  12  Neb. 
483,  11  N.  W.  741.  See  Meade  v.  Wat- 
eon,  67  Cal.  591,  8  Pac.  311. 

70.  Strong   v.    Slieer,   33    Vt.   466. 
[a]     Trespass  would  not  He    for    a 

breach  of  an  agreement  to  keep  a 
division  fence  in  repair.  Walker  v. 
Watrous,  8  Ala.  493,  42  Am.  Dec.  646. 

71,  See  the  statutes. 

[a]  As  to  proceedings  by  fence 
viewers,  see  the  following  cases:  Cal. 
Meade  v.  Watson,  67  Cal.  591,  8  Pac. 
311.  Conn.— Hollister  v.  Hollister,  35 
Conn.  241.  lU. — Bigelow  v.  Burnside, 
269  111.  324,  109  N.  E.  1045.  Ind, 
Bruner  v.  Palmer,  108  Ind.  397,  9  N. 
E.  354.  la,— Bodell  v.  Nehls,  85  Iowa 
164,  52  N.  W.  123.  Me.— Eames  v. 
Patterson,  8  Greenl.  81.  Mass.— O'Mal- 
ley  r.  Meyer,  221  Mass.  198,  108  N.  E. 
1066;  Rust  v.  Low,  6  Mass.  90;  Dan 
Lamb  v.  Hicks,  11  Mete.  496.  Minn. 
Oxborough  v.  Boesser,  30  Minn.  1,  13 
N.  W.  906.  Mo.— Mackler  v.  Cramer, 
32  Mo.  App.  542.  Neb.— Burr  v.  Hamor, 
12  Neb.  483,  11  N.  W.  741. 

[b]  Remedy  Exclusive. — That  the 
statutory  remedy  by  fence  viewers  is 
exclusive,  see  Burr  v.  Hamor,  12  Neb. 
483,  11  N.  W.  741. 

72.  Bigelow  v.  Burnside,  269  111.  324, 
J09  N.  E.  1045;  O'Malley  v.  Meyer,  221 
Mass.   198,   108   N.   E.   1066. 

[a]  Effect  of  Agreement  To  Repair, 
Though  the  parties  have  by  stipulation 
or  agreement  fixed  the  part  of  the 
division  fence  which  each  adjacent 
owner  is  to  keep  in  repair,  still  the 
question  as  to  when  repairs  should  be 
made  or  a  new  fence  built  remains  to 
be  determined  by  the  fence    viewers. 
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Bigelow  r.   Burnside,   269   111.   324,   109 
N.  E.  1045. 

[b]  The  award  of  fence  viewers 
must  decide  not  only  that  a  fence  is 
necessary  but  also  what  part  of  the 
fence  each  land  owner  is  to  construct. 
In  the  absence  of  a  decision  as  to  such 
apportionment,  a  land  owner  who  after 
the  fence  viewer  determined  that  a 
division  fence  was  necessary,  built  the 
whole  himself  cannot  maintain  an  ac- 
tion of  contract  against  the  adjoining 
owner  for  double  the  value.  O'Malley 
r.  Meyer,  221  Mass.  198,  108  N.  E. 
1066. 

73,  Conn. — Hollister  v.  Hollister,  35 
Conn.  241.  Me.— Sanford  v.  Haskell, 
50  Me.  86;  Eames  v.  Patterson,  8 
Greenl.  81.  R.  I. — Howland  v.  How- 
land,  14  R.  I.  560.  Wis.— Farr  v. 
Spain,   67   Wis.   631,   31   N.  W.   21. 

[a]  Time  of  Demand. — The  statutes 
require  the  demand  to  be  made  at  a 
specified  period  before  action  is 
brought.  Conn. — Hollister  v.  Hollister, 
35  Conn.  241.  Me.— Eames  v.  Patter- 
son, 8  Greenl.  81.  Wis. — Farr  r.  Spain, 
67   Wis.   631,   31    N.   W.   21. 

74,  Cal,— Meade  v.  Watson,  67  Cal. 
591,  8  Pac.  311.  Kan,— Snvder  v.  Bell, 
32  Kan.  230,  4  Pac.  71.  Me.— Eames 
V.  Patterson,  8  Greenl.  81.  R.  I. — How- 
land  V.  Howland,  14  R.  I.  560. 

[a]  "The  common-law  remedy  un- 
der the  statute,  if  any,  is  not  assump- 
sit for  the  cost  of  building  the  fence, 
but  case  ex  delicto  for  damages  for 
the  injury  suffered  by  the  plaintiff  for 
the  neglect  of  the  delinquent  party  to 
build  it  in  discharge  of  his  statutory 
dutv. "  Howland  v.  Howland,  14  R.  T. 
560". 

[b]  Until  the  awaxd  of  fence  view- 
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penalty  whioh  is  imposed  by  the  statute  in  such  eases." 

(III.)  Parties.  —  Any  person  occupying  land  and  interested  in  the 
making  and  maintaining  of  a  division  fence,  be  his  estate  or  interest 
in  the  premises  what  it  may,  is  entitled  to  avail  himself  of  the  pro- 
visions of  the  statute  in  reference  to  division  fences;  the  remedy  is 
not  limited  to  the  owner  of  the  fee." 

(IV.)  Pleading.  —The  complainant  should  set  forth  in  his  pleading 
all  the  facts  material  to  his  recovery  under  the  statute." 

(V.)  Trial  and  Judgment.  —  The  parties  are  entitled  to  a  jury  trial 
in  the  action  to  recover  the  statutory  penalty  for  failure  to  build  a 
partition  fence.^" 

A  judgment  for  the  statutory  penalty  for  failure  to  build  a  division 
fence  may  be  enforced  by  execution  against  the  adjoining  lands/^ 
even  though  such  lands  be  a  homestead.®" 


ers  is  made  the  action  does  not  accrue. 
Snyder  v.  Bell,  32  Kan.  230,  4  Pac. 
71. 

[c]  Extent  of  Recovery. — It  is  only 
for  a  proportionate  part  of  the  value 
of  the  partition  fence  that  a  recovery 
can  be  had.  Meade  v.  Watson,  67  Cal. 
591,  8  Pac.  311. 

[d]  An  appraisal  by  fence  viewers 
of  the  expense  of  making,  by  one 
party,  that  portion  of  a  division  fence 
which  they  have  decided  another  party 
shall  maintain  is  not  necessary  to  en- 
able the  former  to  maintain  an  action 
for  the  recovery  of  such  expense.  Per- 
kins V.  Perkins,  44  Barb.  (N.  Y.)  134; 
Bronk  v.  Becker,  17  Wend.  (N.  Y.) 
320. 

75.  Me. — Sanford  v.  Haskell,  50  Me. 
86;  Eames  v.  Patterson,  8  Greenl.  81. 
Mass. — Eust  V.  Low,  6  Mass.  90.  See 
O'Malley  v.  Meyer,  221  Mass.  198,  108 
N.  E.  1066.  R.  I.— Howland  v.  How- 
land,  14  R.  I.  560.  Wis.— Farr  v.  Spain, 
67   Wis.  631,  31   N.  W.  21. 

As  to  penalties  generally,  see  the 
title  "Penalties^  Forfeitures  and 
Fines." 

[a]  Nature  of  Action. — The  action 
to  recover  the  penalty  is  a  legal  action. 
Parr  v.  Spain,  67  Wis.  631,  31  N.  W. 
21. 

[b]  An  action  on  the  case  is  a  prop- 
er remedy  to  recover  the  penalty.  San- 
ford V.  Haskell,  50  Me.  86;  Eames  v. 
Patterson,  8  Greenl.  (Me.)  81;  How- 
land  V.  Howland,  14  R.  I.  560. 

[c]  Assumpsit  will  not  lie.  Sanford 
V.  Haskell,  50  Me.  86.  But  see  Dan 
Lamb  v.  Hicks,  11  Mete.  (Mass.)  496; 
O'Malley  v.  Meyer,  221  Mass.  198,  108 
N.  E.  1066. 


76.  Bronk  v.  Becker,  17  Wend.  (N. 
Y.)  320. 

[a]     "The  term  owners   .    .    .   was 

used  simply  to  describe  the  occupants 
interested  in  making  and  maintaining 
the  division  fences  without  regard  to 
the  particular  estate  owned  by  them.  .  . 
Besides,  the  term  owner  does  not  neces- 
sarily mean  the  person  possessing  the 
fee  or  any  other  particular  estate  in 
the  land;  .  .  .  but  .  .  .  may  proper- 
ly include  any  person  having  an  inter- 
est of  any  description  in  the  adjoining 
lot."  Bronk  v.  Becker,  17  Wend. 
(N.  Y.)  320. 

77.  Sanford  v.   Haskell,   50  Me.  86. 

[a]  Essential  Averments. — All  the 
facta  necessary  to  establish  the  legal 
obligation  to  build  the  fence  should  be 
averred,  a  neglect  to  do  it,  the  con- 
struction by  the  plaintiff,  the  adjudica- 
tion of  its  sufficiency  and  the  neglect 
of  the  defendants  to  pay  therefor  with- 
in one  month  after  demand.  See  San- 
ford V.  Haskell,  50  Me.  86. 

[b]  Demand  of  payment  is  sufficient- 
ly alleged  in  an  action  for  one-half  the 
cost  of  a  partition  fence,  if  the  com- 
plaint shows  the  length  of  the  fence, 
the  value  thereof  at  the  time  of  in- 
closure,  and  that  on  a  certain  day  plain- 
tiff demanded  one-half  of  said  value 
from  defendant,  which  was  refused. 
Meade  v.  Watson,  67  Cal.  591,  8  Pac. 
311. 

78.  Farr  v.  Spain,  67  Wis.  631,  31 
N.  W.  21,  since  the  action  is  one  at 
law. 

79.  Farr  v.  Spain,  67  Wis.  631,  31  N. 
W.  21.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

80.  Farr  v.  Spain,  67  Wis.  631,  31 
N.  W.  21. 
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C,  Removal,  or  Destruction.  —  1.  Civil  Proceedings.  —  An  ad- 
joining owner  may  maintain  an  action  for  damages  against  one  who 
wrongfully  pulls  down,  removes  or  destroys  a  division  fence  or  any 
portion  thereof.^^  Trespass  quare  elausum  is  an  appropriate  remedy 
in  such  ease,*^  and  trover  will  lie  for  the  removal  and  conversion  of 
the  fenee.^^ 

An  injunction  is  obtainable  where  the  trespass  is  continuous,^*  even 
though  the  intruder  may  be  solvent. ^° 

2.  Criminal  Proceedings.  —  a.  In  General.  —  It  is  made  a  mis- 
demeanor in  some  states  to  wrongfully  destroy  or  remove®*^  another's 


As  to  homesteads  generally,  see  the 
title  ' '  Homesteads  and  Exemptions. ' ' 

81.  lU.— Deimel  v.  Obert,  20  111.  App. 
557.  Ky. — Clemmons  v.  Grow,  102  Ky. 
499,  43  S.  W.  728;  Fitts  v.  Howard,  13 
Ky.  L.  Rep.  302.  N.  Y.— Richardson  r. 
McDougall,  11  Wend.  46. 

[a]  One  who  neither  owns  the  fence 
nor  the  adjoining  land  cannot  maintain 
the  action.  McAninch  v.  Smith,  19  Mo. 
App.  240;  Jameson  v.  Board  (Tex. 
Civ.  App.),  171   S.  W.  1037. 

82.  Ala. — Garrett  v.  Sewell,  95  Ala. 
456,  10  So.  226;  Henry  v.  Jones,  28 
Ala.  385.  Ark.— See  Drees  v.  State,  37 
Ark.  122.  Del.— Quillen  v.  Betts,  1 
Penne.  53,  39  Atl.  595.  D.  C— Slye 
r.  Guerdrum,  29  App.  Gas.  550.  lU. 
Buckmaster  v.  Cool,  12  HI.  74.  Ky. 
Shean  v.  Withers,  12  B.  Mon.  441; 
Mene  v.  Horner,  7  Ky.  L.  Rep.  293. 
Md. — Richardson  f.  Milburn,  11  Md. 
340.  Mich. — Graham  v.  Poor,  50  Mich. 
153,  15  N.  W.  61.  Pa.— Smith  v. 
Johnson,  76  Pa.  191;  Stoner  i\  Hun- 
sicker,  47  Pa.  514.  S.  C. — Gibson  r. 
Vaughn,  2  Bailey  389,  23  Am.  Dec. 
143.  Tenn. — Crawford  v.  Maxwell,  3 
Humph.  476;  Glowers  v.  Sawyers,  1 
Head  156;  Stallcup  v.  Bradly,  3  Coldw. 
406.  Wis.— Scheer  v.  Kriesel,  109  Wis. 
125,  85  N.  W.  138;  Dhein  v.  Beuscher, 
83   Wis.  316,  53   N.  W.  551. 

[a]  Where  a  violation  of  the  civil 
and  criminal  statutes  of  the  state  rela- 
tive to  the  unlawful  removal  of  fences 
is  alleged,  plaintiff  is  not  thereby  pre- 
cluded from  maintaining  his  action  as 
one  for  trespass  at  common  law  if  his 
averments  are  sufficiently  broad  and 
specific  to  cover  that  form  of  action. 
Jameson  v.  Board  (Tex.  Civ.  App.),  171 
S.  W.   1037. 

[b]  Trespass  allowed  by  statute 
against  one  who  throws  down  or  leaves 
open  any  bars,  gates,  or  fences.  Os- 
borne V.  Warren,  44  Conn.  357;  Wilson 
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r.   Burton,   96   Mo.   App.  686,  70  S.  W. 
916. 

[c]  Removal  of  fence  to  rebuild  the 
same  pursuant  to  an  order  of  the  fence 
viewers  will  not  render  the  party  liable 
in  trespass.  Ropes  v.  Flint,  182  Mass. 
473,  65  N.  E.  812.  See  also  Burrell  v. 
Burrell,  11  Mass.  294. 

[d]  If  plaintiff's  land  is  rented  out 
at  the  time  the  fence  is  removed  by 
the  defendant  he  cannot  maintain  tres- ' 
pass  since  he  has  neither  the  actual 
possession  nor  the  right  to  immediate 
possession.  Garrett  v.  Sewell,  95  Ala. 
456,   10    So.    226. 

83.  Garrett  v.   Sewell,   95   Ala.   456, 

10  So.    226;    Smith    v.    Colby,    67    Me. 
169. 

84.  Wallace  v.  Kruzer,  95  Neb.  615, 
146  K  W.  984;  Lvneh  r.  Egan,  67  Neb. 
541,  93  N.  W.  775;  Pohlman  v.  Evan- 
gelical Lutheran  Trinity  Church,  60 
Neb.  364,  83  N.  W.  201. 

85.  Lvnch  v.  Egan,  67  Neb.  541,  93 
N.  W.  775. 

86.  Ala.— Shaw  v.  State,  125  Ala. 
SO,  28  So.  390;  Hill  v.  State,  104  Ala. 
64,  16  So.  114;  Brazleton  v.  State,  66 
Ala.  96.  Ark.— Drees  r.  State,  37  Ark. 
122.  Ga.— Gilreath  v.  State,  96  Ga. 
303,  22  S.  E.  907.  Kan.— State  v.  Sul- 
livan, 14  Kan.  170.  Mo.— State  f. 
Grubb,  71  Mo.  App.  214.  N.  C— State 
r.  Edmonds,  121  N.  C.  679,  28  S.  E. 
545;  State  r.  McCracken,  118  N.  C. 
1240,  24  S.  E.  530;  State  r.  Biggers, 
108  N.  C.  760,  12  S.  E.  1024.  Tex. 
Scott  r.  State  (Tex.  Crim.),  56  S.  W- 
61;   White  r.   State,  27  Tex.  App.  638, 

11  S.  W.  643;  Koritz  v.  State,  27  Tex. 
App.  53,  10  S.  W.  757;  Govett  v.\ 
State,  25  Tex.  App.  419,  8  S.  W.  478;' 
Roberts  v.  State,  17  Tex.  App.  148; 
Hurlbut  V.  State,  12  Tex.  App.  252; 
Brumlev  r.  State,  12  Tex.  App.  609. 
Va.— Ratcliffe  v.  Com.,  5  Gratt.  (46 
Va.)  657. 
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ence,  or  to  unlawfully  fence  another's  land.^^  The  perpetrator  of 
nch  offenses  may  be  prosecuted  by  indictment,^^  information,^^  or 
fifidavit  or  complaint,^"  depending  upon  the  local  law  governing  these 

Qatters. 

Joinder  of  a  civil  action  to  recover  damages  for  destroying  or  remov- 
ng  fences  with  a  criminal  prosecution  based  on  the  same  acts,  is  not 
)ermitted.^^ 

b.  Parties.  —  The  prosecution  of  these  offenses  must  be  instituted 
n  the  name  of  the  state,^-  even  though  one-half  of  the  fine  recoverable 
oes  to  an  informer.^^ 

c.  Pleading. ^^  —  The  general  principles  of  pleading  in  criminal 
sases  are  applicable  to  these  proceedings.^^  The  pleading  should  charge 
)ut  one  offense,'*^  and  allege  its  commission  at  some  prior  date,^^  with 
)Uf[icient  definiteness  and  certainty  as  to  the  essential  elements'*®  of  the 


[a]     One  joint  owner  of  a  fence  may 

)e  prosecuted  for  pulling  it  down  with- 
lut  the  consent  of  the  other.  Warder 
.  State,  29  Tex.  App.  534,  16  S.  W. 
538;  Hurlbut  v.  State,  12  Tex.  App. 
!52. 

fb]  An  indictment  for  carrying 
away  fence  rails  will  not  lie  under 
Penal  Code,  art.  717,  punishing  cutting 
ind  destroying  and  carrying  away  tim- 
Dcr.     McCauley   v.   State,  43  Tex.   374. 

87.  Gibbs  v.  State,  39  Tex.  Grim.  476, 
16  S.  W.  645. 

88.  Ark. — State  v.  Culbreath,  71  Ark. 
?0,  71  S.  W.  254.  N.  C— State  v.  Tay- 
or,  69  N.  C.  543;  State  v.  Perry,  64 
N.  C.  305 ;  State  t.  Lamb,  30  N.  C. 
229.  Tex.— Gibbs  r.  State,  39  Tex. 
Jrim.  476,  46  S.  W.  645.  Utah.— United 
States  V.  Buford,  8  Utah  173,  30  Pac. 
i33. 

See  generally  the  title  "Indictment 
and  Information." 

[a]  Indictment  for  keeping  insuffi- 
cient fence  around  grounds  during  crop 
season.  State  r.  Taylor,  69  N.  C.  543; 
State  r.  Bell,  25  N.  C.  506. 

[b]  Indictment  for  illegally  fencing 
the  land  of  another.  Gibbs  r.  State, 
39  Tex.  Grim.  476,  46  S.  W.  645. 

89.  Elkins  v.  State,  40  Tex.  Grim. 
589,  51  S.  W.  372. 

90.  Brazleton  v.  State,  66  Ala.  96. 

91.  Manville  v.  Felter,  19  Kan.  253. 

92.  Gibbs  i;.  State,  39  Tex.  Grim. 
476,  46  S.  W.  645. 

93.  Gibbs  v.  State,  39  Tex.  Grim. 
476,  46  S.  W.  645. 

94.  Whether  by  indictment,  informa- 
tion or  affidavit,  see  supra,  VI,  G, 
2,  a. 

95.  See  the  title  "Indictment  and 
Information." 


96.  Eatcliffe  v.  Com.,  5  Gratt.  (46 
Va.)  657. 

[a]  Alleging  an  injury  to  crops,  as 
well  as  a  destruction  of  the  fence,  does 
rot  vitiate  the  indictment  as  charging 
more  than  one  offense.  Eatcliffe  v. 
Com.,  5  Gratt.   (46  Va.)   657. 

97.  Scott  V.  State  (Tex.  Crim.),  56 
S.  W.  61.     See  12  Standard  Proc.  416. 

[a]  It  is  preferable  to  allege  defi- 
nitely the  day  on  which  the  fence 
was  unlawfully  destroyed.  The  indict- 
ment is  not  bad,  however,  because.it 
states  simply  that  the  offense  was  com- 
mitted before  the  time  of  its  finding. 
State  V.  Hoover,   31   Ark.   676. 

98.  State  v.  Biggers,  108  N.  C.  760, 
12  S.  E.  1024;  State  r.  Bell,  25  N.  C 
506.     See  12  Standard  Proc.  327. 

[a]  That  the  defendant  was  a 
planter  need  not  be  averred  in  an  in- 
dictment for  failure  to  keep  a  suffi- 
cient fence  about  cultivated  grounds 
during  crop  season;  the  statute  applies 
to  all  persons  neglecting  to  keep  up 
their  fences  during  crop  time.  State 
V.  Bell,  25  N.  C.  506. 

[b]  Injury  or  Damage. — The  act  of 
pulling  down  or  breaking  the  fences 
of  another  without  his  consent  is  per 
se  a  crime,  without  an  allegation  of 
the  injury  or  damage,  and  it  is  there- 
fore sufficient  to  charge  that  the  act 
was  committed  unlawfully  and  wilfully. 
State  V.  Culbreath,  71  Ark.  80,  71  S.  W. 
254. 

[c]  Erroneously  naming  the  crime 
does  not  vitiate  the  indictment.  Where 
the  crime  of  unlawfully  destroying 
fences  would  be  more  appropriately 
termed  "trespass"  than  "malicious 
mischief,"  the  indictment  is  not  de- 
fective because   the   latter  is  charged. 
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crime.     In   accordance   with   the   general   rule   elsewhere   discussed,'* 
the  offense  may  be  charged  in  the  language  of  the  statute.^ 

Negativing  Exceptions.  —  Exceptions  contained  in  the  statutory  def 
tion  of  the  offense  should  be  negatived.^ 


State  V.  Culbreath,  71  Ark.  80,  71  S. 
W.  254. 

[d]  That  the  fence  enclosed  a  field 

must  be  averred  in  an  indictment  under 
section  1062  of  the  code.  An  indict- 
ment which  charges  that  the  defend- 
ant did  cut  and  destroy  "a  wire  fence 
enclosing  a  pasture"  may  be  main- 
tained under  that  section.  State  v. 
Biggers,  108  N.  C.   760,  12  S.  E.  1024. 

[e]  An  information  for  failure  to 
remove  a  fence  from  another's  land 
after  six  months'  notice,  must  allege 
that  the  fence  was  not  removed  with- 
in ten  days  after  the  perfection  of 
the  notice,  since  under  the  statute  that 
is  a  part  of  the  offense.  Elkins  r. 
State,  40  Tex.  Crim.  589,  51  S.  W. 
372. 

[f ]  The  length  of  time  a  fence  was 
permitted  to  stand  or  remain  around 
the  land  of  another  must  be  averred 
in  an  indictment  for  illegally  fencing 
another's  land;  it  must  be  shown  that 
the  fence  was  permitted  to  remain  for 
a  space  of  three  months  where  that  is 
the  period  required  by  statute  to  con- 
stitute the  offense.  Gibbs  v.  State,  39 
Tex.  Grim.  476,  46  S.  W.  645. 

[g]  The  number  of  acres  fenced 
need  not  be  averred  in  an  indictment 
for  illegally  fencing  the  land  of  an- 
other. An  indictment  which  charges 
that  the  defendant  inclosed  a  half  sec- 
tion is  sufficient.  Gibbs  v.  State,  39  Tex. 
Crim.  476,   46   S.   W.   645. 

[h]  Ownership  of  fence  is  properly- 
laid  in  the  tenant  in  an  indictment  for 
unlawfully  throwing  down  another's 
fence,  if  at  the  time  the  offense  was 
committed  the  tenant  was  in  legal  pos- 
session and  control  and  entitled  to  the 
use  of  the  fence.  Hill  v.  State,  104  Ala. 
64,  16  So.  114. 

[i]  Negativing  Consent. — (1)  An  in- 
dictment against  A  for  pulling  down 
a  fence  built  by  B  upon  the  lands  of 
C,  must  negative  the  want  of  consent 
of  C,  the  owner  of  the  land,  as  well 
as  B,  the  builder  of  the  fence.  Keize- 
wetter  r.  State,  34  Tex.  Crim.  513,  31 
S.  W.  395.  (2)  An  information  for 
pulling  down  a  fence  owned  by  several 
persons  must  allege  the  want  of  con- 
sent thereto  of  each  owner.     Anderson 
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V.  State  (Tex.),  29  S.  W.  786;  Govett 
f.  State,  25  Tex.  App.  419,  8  S.  "W. 
478.  (3)  In  charging  a  joint  owner 
with  the  offense  of  illegally  removing 
a  division  fence,  it  is  necessary  to  al- 
lege that  the  accused  removed  it  with- 
out the  consent  of  the  other  owner 
or  owners,  and  also  that  the  notice  re- 
quired by  statute  was  not  given.  War- 
der V.  State,  29  Tex.  App.  534,  16  S.  W. 
338. 

[j]  The  separate  value  of  rails  and 
stakes  removed  from  a  fence  need  not 
be  stated.  Dorrell  v.  State,  80  Ind. 
566. 

[k]  The  amount  of  damage  or  in- 
jury suffered  by  one  whose  fence  was 
illegally  removed  or  destroyed  need  nol 
be  alleged  in  the  indictment  unless  it 
is  of  the  essence  of  the  offense.  State 
V.  Culbreath,  71  Ark.  80,  71  S.  W.  254; 
Dorrell  v.  State,  80  Ind.  566. 

[1]  A  particular  description  of  the 
land  upon  which  the  offense  of  illegally 
removing  another's  fence  is  committed 
need  not  be  given  in  the  information 
or  indictment.  Dorrell  v.  State,  8C 
Ind.  566.  And  see  State  v.  Maclay,  180 
Mo.  App.  727,  163  S.  W.  544. 

[m]  Negativing  Repair  of  Fenc«. 
(1)  A  complaint  upon  which  an  in- 
formation for  pulling  down  a  fence  is 
based,  is  insufficient  to  sustain  the  in- 
formation if  it  fails  to  allege  that  the 
defendant  "left  the  fence  down.' 
State  V.  Grubb,  71  Mo.  App.  214.  (2) 
But  where  the  prosecution  for  pulling 
down  a  fence  is  upon  affidavit  before 
a  justice  it  is  unnecessary  to  negative 
the  repair  of  the  fence.  Brazleton  v 
State,  66  Ala.  96. 

99.     See  12  Standard  Proc.  442. 

1,  State  V.  Culbreath,  71  Ark.  80,  71 
S.  W.  254;  State  v.  Hoover,  31  Ark 
676;  State  v.  Maclay,  180  Mo.  App 
727,  163  S.  W.  544. 

2.  Spears  v.  State,  24  Tex.  App.  537 
7  S.  W.  245. 

[a]  Negativing  ownership  of  anc 
residence  upon  the  land  enclosed  by  thi 
fence,  (1)  may  be  necessary  under  the 
statute.  Spears  v.  State,  24  Tex.  App 
537,  7  S.  W.  245.  (2)  To  negative 
residence  of  defendants  upon  the  land 
enclosed  by  the  fence  destroyed,  it  h 
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d.  Questions  of  Law  and  Fact.  —  It  is  for  the  court  to  determine 
what  constitutes  a  sufficient  fence  under  the  law,^  and  also  the  ques- 
tion as  to  what  kind  of  a  navigable  stream  or  deep  water  course  is  to 
be  deemed  sufficient  instead  of  a  fence.* 

VII.  FIXTURES.  —  A.  Definitions.  —  A  fixture  may  be  defined 
as  a  thing  that  originally  was  a  chattel  but  has  become  a  part  of  real 
estate  by  reason  of  attachment  thereto  by  one  having  an  interest 
therein.^ 

B.  Remedies  Respecting.*'  —  1.  Recovery  of  Fixtures.  —  Chat- 
tels so  affixed  to  the  realty  as  to  become  a  part  thereof  cannot  be  re- 
covered in  replevin/  detinue,^  distress^  or  trover/"  but  where  the 
chattel  is  mere   personal   property,   actions  such  as  replevin,"   det- 


Bufficient  to  designate  by  name  which 
of  the  defendants  did  not  reside  there- 
on. Spears  v.  State,  24  Tex.  App.  537, 
7  S.  W.  245. 

Negativing  Repair  of  Fence. — See 
supra,  next   preceding  note  98   [m]. 

Negativing  exceptions  generally,  see 
14  Standard  Proc.  458,  461. 

3.  State  V.  Lamb,  30  N.  C.  229. 

4.  State  V.  Lamb,  30  N.  C.  229. 

5.  Ochs  V.  Tilton,  181  Ind.  81,  103 
N.  E.  837. 

[a]  See  also  the  following  cases: 
la. — Congregational  Society  v.  Fleming, 
11  Iowa  533,  79  Am.  Dec.  511.  Mass. 
Stone  r.  Livingston,  222  Mass.  192, 
110  N.  E.  297.  N.  Y.— Bishop  v.  Bish- 
op, 11  N.  Y.  123,  62  Am.  Dec.  68.  Ohio. 
Teaff  r.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dee.  634. 

[b]  To  determine  whether  a  thing 
Is  a  fixture,  we  must  look  at  the  man- 
ner in  which  it  is  annexed,  the  inten- 
tion of  the  person  who  made  the  an- 
nexation, and  the  purpose  for  which 
the  premises  are  used.  Lavenson  r. 
Standard  Soap  Co.,  80  Cal.  245,  22  Pae. 
184,  13  Am.  St.  Rep.  147;  Ochs  v.  Til- 
ton,  181  Ind.  81,  103  N.  E.  837. 

6.  Action  of  waste,  see  the  titlQ 
"Waste." 

7.  Brown  r.  Walles,  115  Mass.  156; 
Cresson  v.  Stout,  17  Johns.  (N.  Y.) 
116,  8   Am.   Dec.   373. 

8.  McFadden  v.  Crawford,  36  W.  Va. 
671,  15  S.  E.  408,  32  Am.  St.  Rep. 
894. 

9.  Reynolds  v.  Shuler,  5  Cow.  (N. 
Y.)  323;  Liford's  Case,  11  Coke  46b, 
77  Eng.  Reprint  1206. 

10.  la.— Allis-Chalmers  Co.  v.  Citv 
of  Atlantic,  164  Iowa  8,  144  N.  W. 
346,  Ann.  Cas.  1916D,  910,  52  L.  R.  A. 
(N.  S.)  561.  Mass.— Raddin  v.  Arnold, 
116  Mass.   270;   Guthrie  v.  Jones,   108 


Mass.  191;  Peirce  v.  Goddard,  22  Pick. 
559,  33  Am.  Dec.  764.  Mich.— Detroit, 
etc.  Ry.  Co.  v.  Busch,  43  Mich.  571, 
6  N.  W.  90;  Morrison  v.  Berry,  42 
Mich.  389,  4  N.  W.  731,  36  Am.  Rep. 
446.  Nev. — Prescott  v.  Wells,  Fargo  & 
Co.,  3  Nev.  82.  Pa.— Overton  v.  Willis- 
ton,  31   Pa.  155. 

[a]  A  vendor  cannot  maintain 
trover  for  conversion  of  property  which 
has  with  his  consent  been  changed  from 
personalty  to  real  estate.  Allis-Chalm- 
ers Co.  V.  City  of  Atlantic,  164  Iowa 
8,  144  N.  W.  346,  Ann.  Cas.  1916D,  910, 
52  L.  R.  A.  (N.  S.)  561. 

11.  Ind.— Adams  v.  Tully,  164  Ind. 
292,  73  N.  E.  595.  la.— Congregational 
Society  v.  Fleming,  11  Iowa  533,  79 
Am.  Dec.  511.  Me. — Richardson  v. 
York,  14  Me.  216.  N.  Y.— Cresson  v. 
Stout,  17  Johns.  116,  8  Am.  Dec.  373; 
Lailin  r.  Griffiths,  35  Barb.  58.  Pa. 
Christian  v.  Dripps,  28  Pa.  271,  278; 
Harlan  v.  Harlan,  15  Pa.  507,  53  Am. 
Dec.  612. 

[a]  Chattels    affixed   to   the   realty 

(1)  in  such  manner  as  not  to  become 
part  thereof  are  repleviable.  Adams 
r.   Tully,    164   Ind.   292,   73   N.   E.   595. 

(2)  Buildings  which  the  parties  intend 
should  be  regarded  as  personalty. 
Adams  v.  Tullv,  164  Ind.  292,  73  N.  E. 
595;  Foy  v.  Reddick,  31  Ind.  414.  See 
also  Hensley  r.  Brodie,  16  Ark.  511. 

[b]  After  severance  from  the  free- 
hold fixtures  become  personalty  and 
may  be  replevied.  Cal. — Sands  v. 
Pfeiffer,  10  Cal.  258.  111.— Anderson  v. 
Hapler,  34  111.  436,  85  Am.  Dec.  318. 
Ind. — Moore  v.  Combs,  24  Ind.  App. 
464,  56  N.  E.  35,  rails  thrown  down 
without  intention  to  rebuild.  la. — Con- 
gregational Societv  V.  Fleming,  11  Iowa 
533,  79  Am.  Dec.  *511.  N.  H.— Sanders 
V.  Reed,  12  N.  H.  558.    N.  Y.— Cresson 
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iniie,^-  claim  and  delivery/"  distress/*  or  trespass  de  bonis  asportatis^' 
Avill  lie  to  recover  it.  And  where  such  dissevered  fixtures  are  con- 
verted trover  is  available.^"  A  recovery  of  property  in  ejectment  en- 
titles the  party  to  the  fixtures  thereon.^'' 

2.  Injuries  to  Fixtures.  —  A  party  in  possession  of  fixtures  may 
recover  in  trespass  quare  clausum  for  any  injury  done  to  them/*  but 
such  remedy  is  not  available  to  persons  out  of  possession.^^    Trespass 


V.  Stout,  17  Johns.  116,  8  Am.  Dec. 
373.  Vt.— Langdon  v.  Paul,  22  Vt. 
205. 

[c]  Buildings  Severed  and  Removed. 
Ogden  V.  Stock,  34  111.  522,  85  Am. 
Dec.  332;  Huebschmann  v.  McHenry,  29 
Wis.  655. 

12.  Cooper  v.  Watson,  73  Ala.  252. 

13.  Eisenhauer  v.  Quinn,  36  Mont. 
368,  93  Pac.  38,  122  Am.  St.  Eep. 
370,   14  L.  E.   A.   (N.  S.)    435. 

[a]  Chattels  -wrongfully  attached  to 
the  land  of  another  may  be  recovered 
in  claim  and  delivery  when  they  can 
be  identified.  Eisenhauer  v.  Quinn,  36 
Mont.  368,  93  Pac.  38,  122  Am.  St.  Eep. 
370,  14  L.  E.  A.   (N.  S.)  435. 

14.  Furbush  v.  Chappell,  105  Pa. 
187. 

15.  Wadleigh  v.  Janvrin,  41  N.  H. 
503,   77   Am.   Dee.   780. 

[a]  For  fixtures  temporarily  severed 
from  the  realty  and  wrongfully  carried 
away  trespass  de  bonis  asportatis  is 
maintainable.  Wadleigh  ^•.  Janvrin,  41 
N.  H.  503,  77  Am.  Dec.   780. 

16.  U.  S. — Bergh  v.  Herring-Hall- 
Marvin  Safe  Co.,  136  Fed.  368,  69  C. 
C.  A.  212,  70  L.  E.  A.  956.  Ala.— Mid- 
dleton  V.  Alabama  Power  Co.,  71  So. 
461.  Me. — Strickland  v.  Parker,  54  Me. 
263;  Moody  r.  Whitney,  34  Me.  563. 
Mass. — Eiley  v.  Boston  Water  Power 
Co.,  11  Cush.  11.  N.  H.— Burnside  v. 
Twitehell,  43  N.  H.  390.  N.  Y.— Moore 
V.  Wood,  12  Abb.  Pr.  393.  Eng. 
Dalton  V.  Whittem,  3  Q.  B.  961,  114 
Eng.  Eeprint  777. 

[a]  Trover  by  tenant  for  removal 
and  conversion  of  fixtures  (Bovdell  r. 
McMiehael,  3  Tvrwh.  974,  1  C.  M.  & 
E.  177,  3  L.  ,J.  Ex.  264)  against  land- 
lord. Dalton  V.  Whittem,  3  Q.  B.  961, 
114  Eng.  Eeprint  777;  Clarke  v.  Hol- 
ford,  2  C.   &   K.   540,  61   E.   C.  L.   539. 

[b]  Receivers  entitled  to  possession 
of  premises  may  sue  landlord  in  trover 
for  conversion  of  fixtures.  Bergh  r. 
Herring-Hall-Marvin  Safe  Co.,  136  Fed. 
368,  69  C.  C.  A.  212,  70  L.  E.  A. 
756. 
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[e]  A  mortgagee  to  whom  the  land 
is  conveyed  by  force  of  the  mortgage 
may  bring  trover  for  fixtures  severed 
and  converted.  Burnside  v.  Twitehell, 
43  N.  H.  390. 

[d]  A  second  or  third  mortgagee, 
though  not  in  possession,  nor  having 
the  right  of  possession  may  maintain 
an  action  against  a  stranger  to  re- 
cover the  value  of  fixtures  by  him  re- 
moved from  the  mortgaged  premises, 
without  regard  to  the  sufficiency  of  his 
security,  and  although  the  mortgagor 
had  sued  the  defendant  for  the  same 
act.  Gooding  v.  Shea,  103  Mass.  360,  4 
Am.  Eep.  563. 

[e]  A  lessor  not  in  possession  may 
sue  in  trover  for  the  wrongful  removal 
of  fixtures  placed  on  the  premises  by 
a  lessee.  Middleton  v.  Alabama  Power 
Co.   (Ala.),  71  So.  461. 

17.  McMinn  v.  Mayes,  4  Cal.  209; 
Ege  V.  Kille,  84  Pa.  333. 

18.  Me.  —  Goddard  v.  Bolster,  6 
Greenl.  427,  20  Am.  Dee.  320.  N.  H. 
Langdon  v.  Buchanan,  62  N.  H.  657;  ' 
Wadleigh  r.  Janvrin,  41  N.  H.  503,  77 
Am.  Dec.  780.  Eng. — Winn  r.  Ingilby, 
5  Barn.  &  Aid.  625,  7  E.  C.  L.  341,  106 
Eng.  Eeprint  1319. 

[a]  A  mortgagee  in  possession  or 
his  assignee  may  maintain  the  action. 
Smith  v.  Goodwin,  2  Me.  173;  Cole  v. 
Stewart,  11  Cush.  (Mass.)  181. 

19.  Middleton  v.  Alabama  Power 
Co.  (Ala.),  71  So.  461;  Walker  v.  Tillis, 
188  Ala.  313,  66  So.  54,  L.  E.  A.  1915A, 
654. 

[a]  One  tenant  in  common  cannot 
(1)  maintain  trespass  against  his  co- 
tenant  for  injury  to  fixtures  (Gibson 
r.  Vaughn,  2  Bailey  [S.  C]  389,  23 
Am.  Dee.  143,  and  see  the  title  "Ten- 
ants in  Common"),  (2)  but  where  the 
co-tenant  destroys  the  fixture  the  reme- 
dy has  been  permitted.  Svmonds  r. 
"Bams,  51  Me.  14,  81  Am.  "Dec.  55.'^; 
Maddox  v.  Goddard,  15  Me.  218,  33  Am. 
Dec.  604. 

[b]  A  lessor  not  in  possession  nor 
entitled   to   possession   cannot    sue    in 
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on  the  ease  is  likewise  a  proper  remedy  to  recover  damage  for  injury 
to  fixtures.2o 

3.  Breach  of  Contracts  and  Covenants.  —  An  action  for  broach 
of  covenant  of  seisin  may  be  brought  against  a  grantor  by  a  grantee 
who  is  obliged  to  pay  for  fixtures  rightfully  removed  by  a  third 
person.^^ 

4.  Enjoining  Removal.  —  An  injunction  will  lie  to  prevent  the 
wrongful  removal  of  a  fixture  from  the  realty  where  no  adequate  and 
complete  remedy  at  law  is  available.-^ 

5.  Seizure  on  Attachment  or  Execution.  —  Fixtures  as  defined  in 
this  article  are  not  subject  to  attachments^  or  execution^*  as  personal 
property,  but  may  be  levied  upon  as  part  of  the  realty.^^    Where  the 


trespass  for  damage  to  fixtures.  Ala. 
Middleton  v.  Alabama  Power  Co.,  71 
So.  461;  Walker  v.  Tillis,  188  Ala.  313, 
66  So.  54,  L.  R.  A.  1915A,  654.  Ark. 
Gibbons  v.  Dillingham,  10  Ark.  9,  50 
Am.  Dec.  233.  N.  Y.— Tobey  v.  Web- 
ster, 3  Johns.  468;  Campbell  v.  Arnold, 
1  Johns.  511;  Schermerhorn  v.  Buell,  4 
Denio  422. 

[c]  A  vendee  not  in  possession  can- 
not bring  trespass.  Anonymous,  2  Mod. 
(Eng.)  7.  See  the  title  "Vendor  and 
Purchaser." 

20.  Lavenson  v.  Standard  Soap  Co., 
80  Cal.  245,  22  Pac.  184,  13  Am.  St. 
Eep.  147. 

[a]  A  mortgagee  after  foreclosing 
the  mortgage  may  maintain  case  for 
damage  to  fixtures.  Lavenson  v.  Stand- 
ard Soap  Co.,  80  Cal.  245,  22  Pae.  184, 
13  Am.  St.  Eep.  147. 

21.  Van  Wagner  v.  Van  Nostrand, 
19  Iowa  422;  Herzog  v.  Marx,  202  N. 
Y.  1,  94  N.  E.  1063,  35  L.  R.  A.  (N. 
S.)  976;   Mott  v.  Palmer,   1  N.  Y.  564. 

[a]  The  remedy  is  against  the  third 
person  and  not  against  the  grantor, 
where  the  fixtures  are  removed  wrong- 
fully by  the  former.  Anthony  v.  Rocke- 
feller, 102  Mo.  App.  326,  76  S.  W. 
491;  Loughran  v.  Ross,  45  N.  Y.  792, 
6  Am.  Rep.  173. 

22.  Cal.— Pomeroy  v.  Bell,  118  Cal. 
635,  50  Pac.  683.  Conn.— Camp  v. 
Charles  Thacher  Co.,  75  Conn.  165,  52 
Atl.  953.  lU. — Carpenter  v.  Norlander, 
191  111.  App.  340;  Williams  v.  Chicago 
Exhibition  Co.,  188  111.  19,  58  N.  E. 
611;  Dougherty  v.  Spencer,  23  111.  App. 
357.  la. — State  Security  Bank  v.  Hos- 
kins,  130  Iowa  339,  106  N.  W.  764, 
8  L.  R.  A.  (N.  S.)  376.  Mass.— Trask 
r.  Little,  182  Mass.  8,  64  N.  E.  206. 
Md.— Carlin  v.  Ritter,  68  Md.  478,  13 
Atl.  370,  16  Atl.  301,  6   Am.  St.  Rep. 


467;  Dudley  v.  Hurst,  67  Md.  44,  8 
Atl.  901,  1  Am.  St.  Rep.  368.  N.  J. 
Fortescue  v.  Bowler,  55  N.  J.  Eq.  741, 
38  Atl.  445;  Lee  v.  Hubschmidt  Bldg. 
W.  W.  Co.,  55  N.  J.  Eq.  623,  37  Atl. 
769.  N.  Y.— Cahn  v.  Hewsey,  8  Misc. 
384,  29  N.  Y.  Supp.  1107,  31  Abb.  N.  C. 
387.  W.  Va.— Franks  v.  Cravens,  6  W. 
Va.  185.  Wis.— Taylor  v.  Collins,  51 
Wis.  123,  8  N.  W.  22;  Northrup  v. 
Trask,  39  Wis.  515. 

[a]  Not  Exclusive  Remedy.  —  The 
remedy  by  injunction  to  restrain  the 
removal  of  fixtures  is  only  preventive; 
it  is  not  exclusive  of  any  other  remedy. 
Sands  v.  Pfeiffer,  10  Cal  258. 

23.  Giddings  v.  Freedley,  128  Fed. 
355,  63  C.  C.  A.  85,  65  L.  R.  A.  327. 
See  3  Standard  Proc.  273. 

24.  Del. —  Taylor  v.  Plunkett,  4 
Penne.  467,  56  Atl.  384.  HI.— Off  v. 
Finkelstein,  200  111.  40,  65  N.  E.  439; 
Titus  V.  Mabee,  25  111.  257;  Moore  r. 
Cunningham,  23  111.  328.  Ind.— Taffe 
r.  Warnick,  3  Blackf.  Ill,  23  Am. 
Dec.  383.  la. — Dubuque  Cong.  Soc.  v. 
Fleming,  11  Iowa  533,  79  Am.  Dec.  511. 
Mich.— McAuliffe  r.  Mann,  37  Mich. 
539.  Pa.— Mitchell  r.  Freedley,  10  Pa. 
198;  Voorhis  r.  Freeman,  2  Watts  & 
S.  116,  37  Am.  Dec.  490.  Wis.— Krueger 
V.  Pierce,  37  Wis.  269. 

[a]  An  article  tortiously  severed 
from  the  realty  does  not  become  liable 
to  execution  if  it  was  before  exempt. 
Dubuque  Congregational  Society  v. 
Fleming,  11  Iowa  533,  79  Am.  Dec. 
511. 

25.  McFadden  v.  Crawford,  36  W. 
Va.  671,  15  S.  E.  408,  32  Am.  St.  Rep. 
894. 

[a]  An  indorsement  upon  the  writ 
is  necessary  where  attachment  is  levied 
upon  fixtures  which  are  part  of  the 
realty.     McFadden  v.  Crawford,  36  W. 
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chattels  are  not  part  of  the  realty  they  may  be  taken  under  an  attach- 
ment as  personal  property,^^  and  are  subject  as  such  to  an  execution." 

C.  Pleading.  —  In  pleading  with  respect  to  a  fixture  sufficient 
facts  must  be  set  out  to  show  whether  or  not  the  article  in  question  is 
so  attached  to  the  realty  as  to  become  part  thereof.^^ 

D.  Province  of  Judge  and  Jury.  —  Generally  the  question  as  to 
whether  an  article  attached  to  a  building  belongs  to  the  real  estate 
is  a  mixed  question  of  law  and  fact  determinable  from  a  consideratioo 
of  all  the  circumstances  attending  its  annexation  and  use.^^  The  legal 
character  of  the  article  is  for  the  court  where  it  is  to  be  ascertained 
from  the  construction  of  unambiguous  instruments,^"  or  where  the 
facts  are  not  in  dispute.^^  But  the  jury  must  determine  the  question 
when  it  depends  upon  an  inference  of  faet,^-  or  upon  conclusions  to 
be  drawn  from  conflicting  evidence.^^ 


Va.  671,  15  S.  E.  408,  32  Am.  St.  Rep. 
894. 

26.  Morey  v.  Hoyt,  62  Conn.  542,  26 
Atl.  127,  19  L.  R.  A.  611. 

27.  Broaddus  v.  Smith,  121  Ala.  335, 
26  So.  34,  77  Am.  St.  Rep.  61;  Test  v. 
Robinson,  20  Ind.  251;  State  v.  Bon- 
ham,  18  Ind.  231. 

[a]  Personalty  affixed  to  realty 
under  a  contract  with  the  owner  of 
the  land  that  it  shall  remain  the 
property  of  the  person  affixing  it,  is 
subject  to  execution  against  him.  Broad- 
dus V.  Smith,  121  Ala.  335,  26  So.  34, 
77   Am.   St.  Rep.  61. 

[b]  Trade  Fixtures. — Cal. — McNally 
V.  Connolly,  70  Cal.  3,  11  Pae.  320. 
Ind.— State  v.  Bonham,  18  Ind.  231. 
Pa.— Kile  V.  Giebner,  114  Pa.  381,  7 
Atl.  154.  Tenn. — Pillow  v.  Love,  5 
Hayw.  109. 

28.  Grubbs  v.  Hawes,  173  Ala.  383, 
56  So.  227;  Carpenter  v.  Norlander,  191 
111.  App.  340. 

[a]  For  a  sufficient  statement  as  to 
machinery  being  a  part  of  the  realty, 
see  Grubbs  v.  Hawes,  173  Ala.  383,  56 
So.  227. 

[b]  A  petition  in  replevin  for  a 
.building  must   state   sufficient  facts  to 

show  that  the  same  is  personal  proper- 
ty. Welch  V.  Church  (Okla.),  155  Pac. 
620. 

29.  Ala.— Grubbs  v.  Hawes,  173  Ala. 
383,  56  So.  227.  Ind.— Ochs  v.  Tilton, 
181  Ind.  81,  103  N.  E.  837.  Me.— Rod- 
erick V.  Sanborn,  106  Me.  159,  76  Atl. 
263;  Hayford  v.  Wentworth,  97  Me. 
347,  54  Atl.  940.  Mass.— Natural  Auto- 
force  Ventilator  Co.  v.  Winslow,  215 
Mass.  462,  102  N.  E.  705;  Hook  v. 
Bolton,   199   Mass.   244,  85   N.   E.   175, 
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127  Am.  St.  Rep.  487,  17  L.  R.  A. 
(N.  S.)  699.  Neb.— President,  etc.  of 
Insurance  Co.  v.  Buckstaff,  3  Neb. 
(Unof.)  632,  92  N.  W.  755.  S.  C. 
Hurst  V.  J.  D.  Craig  Furniture  Co.,  95 
S.  C.  221,  78  S.  E.  960.  Wash.— Phil- 
adelphia Mortgage  &  Tr.  Co.  v.  Miller, 
20  Wash.  607,  56  Pac.  382,  72  Am. 
St.  Rep.  138,  44  L.  R.  A.  559.  Wis. 
Multerer  ;•.  Dallendorfer,  158  Wis.  268, 
148  N.  W.  1084.  Wyo.— Anderson  v. 
Englehart,   18  Wyo.  409,  108  Pac.  977. 

30.  American  Realty  Co.  v.  Hisey, 
113  Ark.  78,  167  S.  W.'488;  Brunswick 
Const.  Co.  V.  Burden,  116  App.  Div.  468, 
101    N.   Y.   Supp.    716. 

31.  St.  Louis  Radiator  Mfg.  Co.  v. 
Hendricks,  72  Mo.  App.  315;  Roderick 
r.  Sanborn,  106  Me.  159,  76  Atl.  263. 

32.  Gibbs  v.  Cooper,  86  N.  J.  L.  226, 
90  Atl.  1115. 

33.  Ala. — Nelson  v.  Howison,  122 
Ala.  573,  25  So.  211.  Ark.— British  & 
American  Mortg.  Co.  v.  Scott,  70  Ark. 
230,  65  S.  W.  936.  Cal.— Miller  f. 
Waddingham,  91  Cal.  377,  27  Pac.  750, 
13  L.  R.  A.  680.  Oolo.— Possell  v.  Smith, 
39  Colo.  127,  88  Pac.  1064.  Ga.— Pend- 
ley  Brick  Co.  v.  Hardwick  &  Co.,  6  Ga. 
App.  114,  64  S.  E.  664.  Mass.— Stone 
r.  Livingston,  222  Mass.  192,  110  N.  E. 
297;  Smith  v.  Bay  State  Sav.  Bank, 
202  Mass.  482,  88  N.  E.  1086;  Hook 
V.  Bolton,  199  Mass.  244,  85  N.  E.  175, 
127  Am.  St.  Rep.  487,  17  L.  R.  A.  (N. 
S.)  699.  Mich. — Thomas  v.  Wagner, 
131  Mich.  601,  92  N.  W.  106;  Bvrnea 
r.  Palmer,  113  Mich.  17,  7l"  N.  W^  331. 
Minn, — Capehart  v.  Poster,  61  Minn. 
132,  63  N.  W.  257,  52  Am.  St.  Rep. 
582.  Mo.— Esther  v.  Burke,  139  Mo. 
App.  267,  123  S.  W.  72.     Neb.— Brow- 
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VIII.  IMPROVEMENTS.  —  A.  Definition.  —  The  word  improve- 
ment includes  everything  that  enhances  the  value  of  premises  per- 
manently for  general  uses.^* 

B.  Recovery  for  Improvements.  —  1.  In  General.  —  The  right  to 
recover  for  improvements  is  not  of  common-law  origin^"  but  comes 
from  the  more  liberal  civil  law,^'' 

Equity  borrowed  the  civil-law  rule  to  the  extent  of  allowing  one 
sued  for  rents  and  profits  to  assert  his  claim  for  improvements  on  the 
ground  that  one  who  seeks  equity  must  do  equity."  But,  except  in 
a  few  jurisdictions,^^  no  independent  affirmative  suit  in  equity  for 
improvements  will  lie.^^ 


nell  V.  Fuller,  60  Neb.  558,  83  N.  W. 
669.  N.  J. — Farnsworth  v.  Miller,  74 
N.  J.  L.  599,  70  Atl.  1100.  Ore.— Al- 
berson  v.  Elk  Creek  Gold  Min.  Co.,  39 
Ore.  552,  65  Pac.  978.  Pa.— Glasgow 
V.  Hill,  29  Pa.  Super.  222.  Wash. 
Philadelphia  Mortgage  &  Trust  Co.  v. 
Miller,  20  Wash.  607,  56  Pac.  382,  72 
Am.  St.  Rep.  138,  44  L.  R.  A.  559. 
Wis. — Bariuger  v.  Evenson,  127  Wis.  36, 
106  N.  W.  801. 

34.  Ala.  —  Drennen  v.  Mercantile 
Trust,  etc.  Co.,  115  Ala.  592,  23  So. 
164,  67  Am.  St.  Rep.  72,  39  L.  R.  A. 
623.  Ark.— Greer  v.  Foutaine,  71  Ark. 
605,  77  S.  W.  56.  Mich.— Stevens  r. 
City  of  Port  Huron,  149  Mich.  536,  113 
N.  W.  291.  W.  Va.— Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  E.  411,  64 
Am.  St.  Rep.  891,  38  L.  R.  A.  694. 

35.  Ind.— Westerfield  v.  Williams,  59 
Ind.  221.  la. — Lunquest  v.  Ten  Eyck, 
40  Iowa  213;  Parsons  v.  Moses,  16  Iowa 
440.  Kan. — Barton  v.  National  Land 
Co.,  27  Kan.  634.  Mass. — Russell  v. 
Blake,  2  Pick.  505.  Mich. — Lemerand 
V.  Flint  &  P.  M.  R.  Co.,  117  Mich.  309, 
75  N.  W.  763.  Mo.— Cox  v.  MeDivit,  12,5 
Mo.  358,  28  S.  W.  597.  N.  C— Condry 
V.  Cheshire,  88  N.  C.  375.  W.  Va. 
Dawson  v.  Grow,  29  W.  Va.  333,  1  S.  E. 
564.  Wis.— Oberich  v.  Gilman,  31  Wis. 
495. 

36.  Putnam  v.  Ritchie,  6  Paige  (N. 
T.)  390. 

[a]     "By  the  rules  of  the  civil  law, 

the  possessor  of  the  property  of  an- 
other who  had  erected  buildings  or 
made  other  improvements  thereon  in 
good  faith,  supposing  himself  to  be  the 
owner,  was  entitled  to  payment  for 
such  improvements  after  deducting 
from  the  value  thereof  a  fair  com- 
pensation for  the  rents  or  use  of  the 
property   during  the   time  he  occupied 


it."     Putnam  v.  Ritchie,  6  Paige   (N. 
Y.)   390. 

37.  Ala. — Gresham  v.  Ware,  79  Ala. 
192.  Ark.— Jones  v.  Johnson,  28  Ark. 
211.  D.  0. — Anderson  r.  Reid,  14  App. 
Cas.  54.  111.— Williams  v.  Vanderbilt, 
145  111.  238,  34  N.  E.  476,  36  Am.  St. 
Rep.  486,  21  L.  R.  A.  489.  Ind.— Troost 
i;.  Davis,  31  Ind.  34.  la. — Parsons  v. 
Moses,  16  Iowa  440.  Ky. — Hawkins  f. 
Brown,  80  Ky.  186.  Md,— Evans  v.  Ho- 
ran,  52  Md.  602.  Mich. — Lemerand  v. 
Flint  &  P.  M.  R.  Co.,  117  Mich.  309, 
75  N.  W.  763.  Minn,— Bacon  v.  Cot- 
trell,  13  Minn.  194.  Miss.— Cole  v. 
Johnson,  53  Miss.  94.  Neb. — Carter  v. 
Brown,  35  Neb.  670,  53  N.  W.  580. 
N.  J.— Foley  v.  Kirk,  33  N.  J.  Eq.  170. 
N.  y.— Thomas  v.  Evans,  105  N.  Y. 
601,  12  N.  E.  571,  59  Am.  Rep.  519. 
N.  0.— Condry  v.  Cheshire,  88  N.  C, 
375;  Wharton  v.  Moore,  84  N.  C.  479, 
37  Am.  Rep.  627.  Ohio. — Bomberger 
f.  Turner,  13  Ohio  St.  263,  82  Am. 
Dec.  438.  Pa. — Putnam  v.  Tyler,  117 
Pa.  570,  12  Atl.  43.  S.  C— Dellet  v. 
Whitner,  Cheves  Eq.  213.  Teun. — Jones' 
Heirs  v.  Perry,  10  Yerg.  59,  30  Am. 
Dec.  430.  Utah.— Bacon  v.  Thornton,  16 
Utah  138,  51  Pac.  153.  Vt.— Brown  v. 
Storm,  4  Vt.  37.  Va, — Elfiinger  v. 
Hall,  81  Va.  94.  Wis.— Blodgett  v. 
Hitt,  29  Wis.  169.  Eng.— Robinson  v. 
Ridley,  6  Madd.  2,  56  Eng.  Reprint 
988. 

38.  Ky.— Thomas  v.  Thomas'  Exr., 
16  B.  Mon.  420.  Md.— Union  Hall  Assu. 
r.  Morrison,  39  Md.  281.  Mo.— Vaile 's 
Heirs  v.  Fleming's  Heirs,  29  Mo.  152, 
77  Am.  Dec.  557.  Ore.— Hatcher  v. 
Briggs,  6  Ore.  31.  Tenn. — Herring  v. 
Pollard's  Exrs.,  4  Humph.  362,  40  Am. 
Dec.  653.  Wis.— Blodgett  v.  Hitt,  29 
Wis.  169. 

39.  Ala.— Ellett    v.   Wade,    47    Ala. 

Vol.  XVIII 


682 


LANDS  AND  LAND  TRANSFERS 


The  law  courts  adopted  the  rule  to  the  extent  of  recognizing  the 
right  of  a  party  sued  in  the  equitable  aotion  of  trespass  on  the  case 
for  mesne  profits  to  set  off  the  value  of  all  improvements  made  by 
him  in  good  faith.*^ 

Statutes.  —  The  matter  is  now  regulated  largely  by  statutes,  known 
generally  as  the  occupjdng  claimant  laws  which  allow  improvements 
to  a  bona  fide  occupant  under  a  claim  of  title  who  has  been  found 
in  a  proper  action,  not  to  be  the  owner,*^ 

2.  Proceedings  To  Recover.  —  a.  Nature  and  Form.*'^  —  (I.)  in 
General.  —  One  who  wishes  to  assert  a  claim  for  improvements  under 
the  statutes  must  pursue  the  remedy  they  prescribe,*^  unless  the 
remedy  can  be  construed  as  being  cumulative  to  those  already  avail- 
able." 

(II.)  Asserted  In  Course  of  Possessory  Proceedings.  —  The  statutes  gen- 
erally permit  the  claim  for  improvements  to  be  asserted  by  the  de- 
fendant in  a  possessory  proceeding  in  ejectment  or  code  action  in  the 
nature  of  ejectment,*^  but  under  certain  circumstances  an  independent 


456.  Axk.— Foltz  v.  Afford,  102  Ark. 
191,  143  S.  W.  905,  Ann.  Cas.  1914A, 
236.  D.  C. — Anderson  r.  Reid.  14  App. 
Cas.  54.  Ga. — Davis  f.  Smith,  5  Ga. 
274,  48  Am.  Dec.  279.  111.— Williams  V. 
Vanderbilt,  145  111.  238,  34  N.  E.  476, 
36  Am.  St.  Rep.  486,  21  L.  R.  A.  489. 
Miss. — Moody  r.  Harper,  38  Miss.  599. 
N.  Y.— Putnam  r.  Ritchie,  6  Paige 
390.  Pa. — Frieke  v.  Safe  Deposit,  etc. 
Co.,  183  Pa.  271,  38  Atl.  601.  S.  C. 
Dellet  V.  Whitner,  Cheves  Eq.  213.  Va. 
Graeme  V.  Cullen,  23  Gratt.  (64  Va.) 
266. 

40.  Ark. — Byers  v.  Fowler,  12  Ark. 
218,  54  Am.  Dec.  271.  Ga. — Thomas  v. 
Malcom,  39  Ga.  328,  99  Am.  Dec.  459. 
N.  Y.— Putnam  v.  Ritchie,  6  Paige  390. 
Tenn. — Jones  v.  Perry,  10  Yerg.  59. 

41.  See  the  statutes. 

[a]  Statutes  construed  (1)  strictly. 
Ohio. — McCoy  v.  Grandy,  3  Ohio  St. 
463.  Tex. — Van  Valkenburg  r.  Ruby, 
68  Tex.  139,  3  S.  W.  746.  Va.— IIol- 
lingsworth  v.  Funkhouscr,  85  Va.  448, 
8  S.  E.  592.  (2)  Liberally  construed. 
Cox  V.  McDivit,  125  Mo.  358,  28  S.  W. 
597. 

[b]  Eetroactive  operation  of  stat- 
utes constitutional.  Ark. — Beard  r. 
Dansty,  48  Ark.  183,  2  S.  W.  701.  Kan. 
Claypoole  v.  King,  21  Kan.  602.  Vt. 
Whitney  v.  Richardson,  31  Vt.  300. 
Compare   Boyce   r.    Holmes,    2   Ala.    54. 

42.  Equitable  jurisdiction,  see  supra, 
VIIT,  B,  1. 

Right  to  set-off  in  law  action,  see 
supra,  VIIT,  B,  1. 

43.  Ind.— Westerfield  v.  Williams,  59 
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Ind.  221.  la. — Lunquest  v.  Ten  Eyck, 
40  Iowa  213;  Claussen  r.  Rayburn,  14 
Iowa  136.  Kan. — Barton  r.  National 
Land  Co.,  27  Kan.  634.  Mass.— Russell 
V.  Blake,  2  Pick.  505.  Mich. — Lemerand 
V.  Flint  &  P.  M.  R.  Co.,  117  Mich.  309, 
75  N.  W.  763.  Mo.— Cox  v.  McDivit, 
125  Mo.  358,  28  S.  W.  597;  Malone  v. 
Stretch,  69  Mo.  25.  N.  C— Boyer  v. 
Garner,  116  N.  C.  125,  21  S.  E.  180. 
Okla.— Province  v.  Lovi,  4  Okla.  672,  47 
Pae.  476.  S.  C— Tumbleston  v.  Rumph, 
43  S.  C.  275,  21  S.  E.  84;  Godfrey  f. 
Fielding,  21  S.  C.  313.  Wis.— Huebsch- 
mann  r.  McHenry,  29  Wis.  655. 

44.  Lemerand*^  v.  Flint  &  P.  M.  E. 
Co.,  117  Mich.  309,  75  N.  W.  763,  quaere 
whether  case  can  be  maintained  by  one 
who  has  been  forcibly  dispossessed  to 
recover  for  the  value  of  improvements, 
in  view  of  the  fact  that  the  statute 
authorizes  such  recov^ery  only  by  a  de- 
fendant in  ejectment. 

45.  U.  S.— Wythe  v.  Myers,  3  Saw. 
595,  30  Fed.  Cas.  No.  18,119;  Stark 
r.  Starr,  1  Saw.  15.  22  Fed.  Cas.  No. 
13,307.  Ala.— Barrett  v.  Kellv,  131 
Ala.  378,  30  So.  824.  Ark.— Beard  v. 
Dansty,  48  Ark.  183,  2  S.  W.  701.  N.  C. 
Boyer  v.  Garner,  116  N.  C.  125,  21  S.  E. 
ISO;  Condry  v.  Cheshire,  88  N.  C.  375. 
Ohio.— Preston  r.  Brown,  35  Ohio  St. 
18;  Harrison  r.  Castner,  11  Ohio  St. 
339;  Lessee  of  Hunt  v.  McMahan,  5 
Ohio  132.  S.  C— Hall  v.  Boatwright, 
58  S.  C.  544,  36  S.  E.  1001,  79  Am. 
St.  Rep.  864.  Tenn.— McConnell  v. 
Mousepaine's  Lessee,  2  Yerg.  438; 
Bristoe   t?.   Evans,   2    Overt.   341.     Vt. 
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suit  is  necessary."  The  claim  is  set  up  in  the  possessory  proceeding 
by  plea  or  answer,*^  written  claim,*^  motion,"^  notice,^"  or  suggestion 
on  the  record,^^  and  payment  thereof  is  made  a  condition  to  the  is- 
suance of  a  writ  of  possession."^^ 

(III.)  Independent  Action  To  Recover.53  —  Some  statutes  either  ex- 
pressly or  impliedly  authorize  the  prosecution  of  a  claim  for  im- 
provements by  an  independent  suit  such  as  a  special  proceeding^* 
or  an  ordinary  action.^''  An  action  for  improvements  cannot,  gen- 
erally, be  maintained  until  a  possessory  proceeding  has  been  instituted 
by  the  owner,^^  and  under  some  statutes  the  claim  must  be  asserted 


Brown  v.  Storm,  4  Vt.  37.  W.  Va. 
Fishaek  v.  Ball,  34  W.  Va.  644,  12  S. 
E.   856. 

[a]  An  action  to  foreclose  a  mort- 
gage is  not  one  "for  the  recovery  of 
lauds  and  tenements"  within  the  stat- 
ute authorizing  a  claim  for  better- 
ments in  such  action.  Lessly  v.  Bowie, 
27  S.  C.   193,  3  S.  E.   199. 

[b]  Possession  Assumed  Under 
Stranger. — A  claimant  for  improve- 
ments cannot  present  his  claim  in  an 
action  brought  to  eject  him  where  he 
has  entered  into  possession  under  a 
stranger  to  plaintiff's  title.  Henderson 
f.  Langley,  76  Mo.  226. 

46.  Henderson  v.  Langley,  76  Mo. 
226. 

As  to  when  independent  proceeding 
is  authorized,  see  infra,  VIII,  B,  2,  a, 
(III). 

47.  Beard  v.  Dansty,  48  Ark.  183, 
2  S.  W.  701;  Brown  V.  Storm,  4  Vt. 
37. 

48.  Gary  v.  Whitney,  50  Me.  322; 
Gilman  v.  Stetson,  16  Me.  124;  Win- 
throp  V.  Curtis,  4  Me.  297;  Fishaek  v. 
Ball,  34  W.  Va.  644,  12  S.  E.  856. 

[a]  Written  statement  filed  with 
plea.  Corbett  v.  Norcross,  20  N.  H. 
366. 

49.  Lessee  of  Hunt  v.  McMahan,  5 
Ohio  132. 

[a]  Motion  to  have  commissioners 
appraise  the  improvements.  Lessee  of 
Hunt  v.  McMahan,  5  Ohio  132. 

50.  McConnell  v.  Mousepaine's  Les- 
see, 2  Yerg.  438;  Bristoe  v.  Evans,  2 
Overt.    (Tenn.)    341. 

51.  Mass.  Rev.  Laws,  1902,  ch.  179, 
§19. 

52.  Ala. — Donehoo  v.  Johnson,  113 
Ala.  126,  21  So.  70.  Ark.— Beard  v. 
Dansty,  48  Ark.  183,  2  S.  W.  701;  Fee 
V.  Cowdry,  45  Ark.  410,  55  Am.  Rep. 
560.  Kan. — Barton  r.  National  Land 
Co.,  27  Kan.  634.     Mich. — Lemerand  v. 


Flint   &  P.  M.  R.  Co.,   117  Mich.   309, 

75  N.  W.  763.  Mo.— Cox  v.  McDivit, 
125  Mo.  358,  28  S.  W.  597;  Mobley  v. 
Nave,  67  Mo.  546;  Sims  v.  Gray,  66 
Mo.  613;  Evans  v.  Snyder,  64  Mo.  516; 
Shroyer  v.  Nickell,  55  Mo.  264. 

53.  Independent  suit  in  equity,  see 
supra,  VIll,  B,  1. 

54.  Payne  v.  Conner,  3  Bibb  (Ky.) 
180;  Johnson  v.  Doan,  1  Bibb  (Ky.) 
116;  Estill  f.  Willhite,  Hard.  (Ky.) 
528. 

55.  Ind. — Wernke  v.  Hazen,  32  Ind. 
431.  la. — Blanchard  v.  Ware,  43  Iowa 
530;  Lunquest  v.  Ten  Eyck,  40  Iowa 
213;  Childs  V.  Shower,  18  Iowa  261; 
Craton  v.  Wright,  16  Iowa  133.  Mo. 
Cox  V.  McDivit,  125  Mo.  358,  28  S.  W. 
597;  Brown  v.  Baldwin,  121  Mo.  106, 
25   S.   W.   858;    Henderson   v.   Langley, 

76  Mo.  226;  Dothage  v.  Stuart,  35  Mo. 
251.  Neb.— Page  r.  Davis,  26  Neb.  670, 
42  N.  W.  875.  N.  C. — Boyer  v.  Garner, 
116  N.  C.  125,  21  S.  E.  180;  Condry 
V.  Cheshire,  88  N.  C.  375.  S.  C— Hall 
V.  Boatwright,  58  S.  C.  544,  36  S.  E. 
1001,  79  Am.  St.  Rep.  864;  Salinas  v. 
Aultman,  45  S.  CI.  283,  22  S.  E.  889. 
Vt.— Whitney  v.  Richardson,  31  Vt. 
300.  W.  Va. — Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  E.  411,  64  Am.  St. 
Rep.  891,  38  L.  R.  A.  694;  Moore  v. 
Ligon,  30  W.  Va.  146,  3  S.  E.  572. 
Wis.— Dorer  v.  Hood,  113  Wis.  607,  88 
N.  W.  1009. 

56.  Ark.— White  v.  Stokes,  67  Ark. 
184,  53  S.  W.  1060.  Fla.— Asia  r. 
Hiser,  22  Fla.  378.  Ind.— Fish  r. 
Blasser,  146  Ind.  186,  45  N.  E.  63.  Kan. 
Barton  r.  National  Land  Co.,  27  Kan. 
634.  N.  H.— Miller  v.  Tobie,  41  N.  H. 
84.  Va.— Graeme  v.  Cullen,  23  Gratt. 
(64  Va.)    266. 

[a]  An  entry  upon  claimant  while 
in  possession  is  sufficient.  Chapman  v. 
Butler,  22  Me.  191. 
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by  petition  after  final  judgment  of  dispossession  and  before  execution 
thereon.^^ 

Necessity  of  Possession.  —  Where  possession  is  required  by  statute 
one  out  of  possession  cannot  maintain  the  action.^^ 

b.  Jurifidiction.  —  An  action  under  the  statute  by  a  defendant  in 
ejectment  for  improvements  put  upon  the  lands  in  good  faith  must 
be  brought  in  the  court  in  which  the  judgment  in  ejectment  was  ren- 
dered.^* The  federal  courts  have  power  to  enforce  the  rights  given 
by  a  state  law  to  an  occupying  claimant.®" 

c.  Parties.  —  The  party  making  the  improvements,®^  or  his  heirs" 
or  assigns,®^  may  prosecute  the  proceedings.  And  the  recovery  in 
ejectment  must  be  against  the  plaintiff  therein.''* 

d.  PleadingS'^  —  A  complaint®^  or  petition®^  is  necessary  under  some 
statutes.  The  claimant  should  allege  that  he  was  a  bona  fide  occupant 
of  the  land  under  claim  of  title  and  made  valuable  improvements®* 


57.  Mo. — Henderson  v.  Langley,  76 
Mo.  226;  Malone  v.  Stretch,  69  Mo.  25; 
Kussell  V.  Defrance,  39  Mo.  506.  N.  C 
Bover  v.  Garner,  116  N.  C.  125,  21 
S.  E.  180;  Condry  f,  Cheshire,  88  N.  C. 
375.  S.  C— Hall  v.  Boatwright,  58  S. 
C.  544,  36  S.  E.  1001,  79  Am.  St.  Rep. 
864.  Va.— Goodwyn  v.  Mvers,  16  Gratt. 
(57  Va.)   336. 

[a]  The  words  final  judgment  in  the 
betterment  act  are  not  used  in  their 
strict  technical  sense  but  mean  the  final 
determination  of  the  rights  of  the  par- 
ties as  to  the  land.  Godfrey  v.  Field- 
ing, 21  S.  C.  313.  Even  in  cases  where 
the  cause  is  further  prosecuted  by  ap- 
peal. And  since  the  complaint  for  im- 
provements must  be  filed  within  forty- 
eight  hours  of  such  judgment,  it  is  too 
late  when  not  filed  until  remittitur  is 
entered  dismissing  the  appeal.  Gar- 
rison V.  Dougherty,  18  S.  C.  486. 

58.  Claussen  v.  Eavburn,  14  Iowa 
136;  Webster  v.  Stewart,  6  Iowa  401; 
Cox  V.  McDivit,  125  Mo.  358,  28  S.  W. 
597;   Malone   v.   Stretch,  69  Mo.  25. 

[a]  After  eviction  of  defendant  in 
ejectment  he  cannot  bring  an  action 
under  Wag.  Stat.  sec.  21,  p.  561,  for 
improvements.  Malone  f.  Stretch,  69 
Mo.  25;  Boyer  v.  Garner,  116  N.  C.  125, 
21  S.  E.   180. 

59.  Malone  v.  Stretch,  69  Mo.  25; 
Stump  f.  Hornbeck,  15  Mo.  App.  367; 
Tumbleston  v.  Rumph,  43  S.  C.  275,  21 
S.  E.  84. 

60.  Leighton  r.  Young,  52  Fed.  439, 
3  C.  C.  A.  176,  18  L.  R.  A.  266. 

61.  Ind. — Wernke  v.  Hazen,  32  Ind. 
431.     la. — Blanchard  v.  Ware,  43  Iowa 
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530.     Mo.— Cox   V.    McDivit,    125    Mo. 
358,  28  S.  W.  597. 

[a]  A  co-tenant  cannot  recover  un- 
der the  betterment  act  for  improve- 
ments placed  by  him  on  common  prop- 
erty. Hall  V.  Boatwright,  58  S.  C.  544, 
36  S.  E.  1001;  McGhee  v.  Hall,  28  S.  C. 
562,  6  S.  E.  566. 

62.  Stump  V.  Hornbeck,  15  Mo.  App. 
367. 

63.  Parsons  v.  Moses,  16  Iowa  440; 
Craton  v.  Wright,  16  Iowa  133;  Hart 
Lumber  Co.  v.  Rucker,  20  Wash.  383, 
55  Pac.   320. 

64.  Godfrey  v.  Fielding,  21  S.  C 
313. 

65.  Mode  of  asserting  claim  In  eject- 
ment, see  supra,  VIII,  B,  2,  a,   (II). 

66.  Tumbleston  v.  Rumph,  43  S.  C. 
275,  21  S.  E.  84. 

[a]  A  stay  of  proceedings  upon  the 
judgment  obtained  in  the  action  for 
the  recovery  of  land  is  effected  by  the 
filing  of  a  complaint  for  improvements. 
Tumbleston  r.  Rumph,  43  S.  C.  275,  21 
S.  E.  84. 

67.  Henderson  v.  Langley,  76  Mo. 
226;  Malone  v.  Stretch,  69  Mo.  25; 
Russell  r.  Defrance,  39  Mo.  506;  Con- 
dry  V.  Cheshire,  88  N.  C.  375;  Merritt 
V.  Scott,  81   N.  C.  385. 

68.  Tumbleston  v.  Eumph,  43  S.  C. 
275,  21  S.  E.  84;  Lumb  v.  Pinckney,  21 
S.  C.  471. 

[a]  Belief  as  to  Title.— (1)  The 
complaint  for  improvements  filed  by  de- 
fendant in  ejectment  must  contain  an 
allegation  that  plaintiff  "believed  at 
the  time  of  purchase  that  the  title  was 
good  in  fee."  Tumbleston  v.  Rumph, 
43    S.   C.    275,   21   S.   E.   84.      (2)    An 
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thereon,  showing  the  nature  of  such  improvements."^  "Where  a  final 
jud^rment  dispossessing  the  plaintiff  is  essential  to  his  right  to  im- 
provements, the  fact  of  such  final  judgment  should  be  alleged.''"  In 
case  the  owner  elects  to  relinquish  the  land  to  the  occupying  claim- 
ant as  permitted  by  statute  he  should  declare  such  election  in  his 
acrwer.''^ 

e.  Questions  of  Law  and  Fact.  —  What  constitutes  color  of  title^- 
and  good  faith'^  is  for  the  court.  Whether  the  facts  in  dispute  show 
good  faith  is  for  the  jury,^*  as  is  also  the  question  as  to  the  nature 
and  value  of  the  improvements.'^^ 

f.  Judgment  and  Decree.  —  Only  such  judgment  as  the  statute 
authorizes  can  be  rendered.''^  A  personal  money  judgment  is  not  war- 
ranted.in  some  states.'^''  The  judgment  may  declare  the  value  of  the 
iraprovemients  to  be  a  lien  on  the  land  and  permit  the  occupant  to 
remain  in  possession  until  he  has  been  paid.^^  Where  the  improve- 
ments exceed  the  value  of  the  land,  it  may  be  adjudged  to  the  party 
asserting  the  claim  for  improvements,  in  some  states.''* 

A  failure  to  pay  for  improvements    in  compliance   with   the  judgment 


amendment  to  correct  the  omission  of 
such  allegation  will  be  allowed.  Tum- 
bleston  v.  Rumph,  43  S.  C.  275,  21  S.  E. 
84. 

69.  Chandler  v.  Shaw,  77  Me.  84. 

70.  Lumb  V.  Pinckney,  21  S.  C.  471. 

71.  Cox  V.  McDivit,  125  Mo.  358,  28 
S.  W.  597. 

72.  U.  S.— Wright  v.  Mattison,  18 
How.  50,  15  L.  ed.  280.  111.— Wood- 
ward V.  Blanchard,  16  111.  424.  la. 
Welles  V.  Newsora,  76  Iowa  81,  40  N. 
W.  105.  Mich.— Miller  v.  Clark,  56 
Mich.  337,  23  N.  W.   35. 

73.  Cahill  v.  Benson,  19  Tex.  Civ. 
App.  30,  46  S.  W.  888. 

74.  U.  S.— Wright  v.  Mattison,  18 
How.  50,  15  L.  ed.  280.  Ga.— Beverly 
f.  Burke,  9  Ga.  440,  54  Am.  Dec.  351. 
111.— Woodward  v.  Blanchard,  16  111. 
424.  Mich.^Thomas  v.  Wagner,  131, 
Mich.  601,  92  N.  W.  106;  Molitor  v. 
Robinson,  40  Mich.  200.  N.  H.— Bel- 
lows v.  Copp,  20  N.  H.  492.  N.  C. 
Carolina  Cent.  R.  Co.  v.  McCaskill,  98 
N.  C.  526,  4  S.  E.  468.  S.  C— Temple- 
ton  r.  Lowry,  22  S.  C.  389.  S.  D. 
Meadows  r.  "Osterkamp,  13  S.  D.  571, 
83  N.  W.  624.  Tex.— Louder  v.  Schluter, 
78  Tex.  103,  14  S.  W.  205,  207;  Thomp- 
son V.  Cragg,  24  Tex.  582;  Cahill  v. 
Benson,  19  Tex.  Civ.  App.  30,  46  S.  W. 
888. 

75.  Thompson  v.  Cragg,  24  Tex.  582; 
Morton  r.  Lewis,  16  U.  C.  C.  P.  485. 

[a]  But  where  color  of  title  is  not 
shown,  the  value  of  improvements 
should  not   be   submitted  to   the  jury. 


Welles  V.  Newsom,  76  Iowa  81,  40  N. 
W.   105. 

76.  Cox  V.  McDivit,  125  Mo.  358,  28 
S.  W.  597;  Russell  v.  Defrance,  39  Mo. 
506. 

77.  Childs  V.  Shower,  18  Iowa  261; 
Dungan  v.  Von  Puhl,  8  Iowa  263;  Ma- 
lone  V.  Stretch,  69  Mo.  25. 

78.  U.  S.— Leighton  v.  Young,  52 
Fed,  439,  3  C.  C.  A.  176,  18  L.  R.  A. 
266.  Ark.— Fee  v.  Cowdry,  45  Ark.  410, 
55  Am.  Rep.  560.  la. — Childs  r.  Show- 
er, 18  Iowa  261.  Kan. — Stephens  v. 
Ballou,  27  Kan.  594;  Claypoole  v.  King, 
21  Kan.  602,  612.  Neb.— Page  v.  Davis, 
26  Neb.  670,  42  N.  W.  875;  Dworak 
V.   More,   25   Neb.    741,   41    N.    W.    778. 

[a]  To  satisfy  the  lien  for  improve- 
ments the  land  may  be  sold.  Beard  v. 
Dansty,  48  Ark.  183,  2  S.  W.  701;  Fee 
V.  Cowdry,  45  Ark.  410,  55  Am.  Rep. 
560. 

79.  Cox  V.  McDivit,  125  Mo.  358,  28 
S.  W.  597. 

[a]  The  occupying  claimant  must 
pay  the  value  of  the  land  to  the  owner. 
Cox  V.  McDivit,  125  Mo.  358,  28  S.  W. 
597. 

[b]  Election  by  Owner. — The  owner 
of  the  land  must  elect  by  answer  and 
before  trial,  to  take  the  value  of  the 
land,  aside  from  the  improvements.  If 
he  postpones  his  election  until  after 
the  value  of  the  land  has  been  ascer- 
tained, a  judgment  rendered  pursuant 
thereto,  giving  the  land  to  the  occupy- 
ing claimant  is  unauthorized.  Cox  v. 
McDivit,   125   Mo.   358,   28   S.   W.   597. 
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operates  in  some  states  to  extinp,uish  the  owner's  risrht  of  prcpertj' 
in  the  land  and  vests  it  in  the  oecupant,^"  or  entitles  the  oeeiipant, 
upon  payinj?  into  court  the  appraised  value  of  the  land,  to  a  decree 
vesting  the  title  in  him.^^  In  case  neither  party  is  \nlling  to  compen- 
sate the  other  as  provided  in  the  occupying  claimant  act,  equity  will 
decree  a  sale  of  the  property  and  distribute  the  proceeds  between  the 
occupant  and  the  owuer.*^ 

Conclusiveness  of  Judgment.  -  The  final  decision  is  entitled  to  the 
same  degree  of  conclusiveness  as  is  accorded  to  judgments  generally. ^^ 

IX.  DEDICATION.  —  A.  Definition.  —  Dedication  is  an  appro- 
priation of  land  to  some  public  use,  made  by  the  owner  and  accepted 
for  such  use  by  or  on  behalf  of  the  public.^* 

B>  Kemedies  To  Enforce  and  Protect.  —  Ejectment  is  a  proper 
remedy  against  persons  encroaching  upon  land  dedicated  for  a  public 
use.^^ 

Equity  will  enjoin  any  diversion  of  the  subject  of  a  dedication  to 
another  use.^^ 


80.  Craig  v.  Dunn,  47  Minn.  59,  49 
N.  W.  396;  Flynn  r.  Leniieux,  46  Minn. 
458,  49  N.  W.  238;  Stump  v.  Hornback, 

94  Mo.  26,  6  S.  W.  356. 

81.  Leighton  v.  Young,  52  Fed.  439, 
3  C.  C.  A.  176,  18  L.  E.  A.  266. 

82.  See  Leighton  v.  Young,  52  Fed. 
439,   3   C.   C.   A.   176,   18   L.   R.   A.   266. 

83.  Casey  v.  Cooper,  99  N.  C.  395, 
6  S.  E.  653.  See  generally  15  Standard 
Proc.  377,  and  the  title  "Res  Judi- 
cata. ' ' 

[a]  Res  Judicata. — If  a  party  in  an 
action  to  recover  land  sets  up  in  his 
answer  a  demand  for  compensation  for 
improvements,  he  should  have  that 
question  passed  upon  at  the  trial  with 
the  other  issues;  he  will  not  be  per- 
mitted to  raise  it  thereafter.  CasQy  v. 
Cooper,  99  N.  C.  395,  6  S.  E.  653. 

84.  U,  S. — Grogan  r.  Hayward,  6 
Sawy.  498,  4  Fed.  161.  Ala.— Bessemer 
Land  &  Imp.  Co.  v.  Jenkins,  111  Ala. 
335,  18  So.  565,  56  Am.  St.  Rep.  26. 
Cal.— Smith  V.  Citv  of  San  Luis  Obispo, 

95  Cal.  463,  30  Pae.  591.  Ga.— Brown 
V.  Gunn,  75  Ga.  441.  Minn. — Village 
of  Mankato  r.  Willard,  13  Minn.  13,  97 
Am.  Dec.  208.  Neb.— State  r.  Otoe 
County  Comrs.,  6  Neb.  129.  N,  J. 
Trustees  of  M.  E.  Church  v.  City  of 
Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec. 
696.  N.  Y. — Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill  407.  Tex.— Oswald 
V.  Grenet.  22  Tex.  94.  Wis.— Barteau 
V.  West,  23  Wis.  416. 

85.  Ark. — Taylor  v.  Armstrong,  24 
Ark.  102.  Cal.— Wevl  v.  Sonoma  Val. 
R.  Co.,  69  Cal.  202,  10  Pac.  510.     Ind. 
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Freedom  v.  Norris,  128  Ind.  377,  27  N. 
E.  869.  Mich. — Smeberg  v.  Cunning- 
ham, 96  Mich.  378,  56  N.  W.  73,  3.t 
Am.  St.  Rep.  613.  Mo.— Thomas  v. 
Hunt,  134  Mo.  392,  35  S.  W.  581,  32 
L.  R.  A.  857.  N.  J.— Mayor,  etc.  of 
Borough  of  South  Ambov  r.  New  York 
&  L.  B.  E.  Co.,  66  N."^J.  L.  623,  50 
Atl.  358;  Wright  v.  Carter,  27  N.  J.  L. 
76;  Dummer  v.  Jersey  City,  20  N.  J. 
L.  86,  40  Am.  Dec.  213.  N.  Y.— Strong 
r.  Brooklyn,  68  N.  Y.  1;  Sherman  r. 
McKeon,  38  N.  Y.  266;  Wager  v.  Troy 
Union  R.  Co.,  25  N.  Y.  526;  Jackson 
ex  clem.  Yates  v.  Hathaway,  15  Johns. 
447,  8  Am.  Dec.  263;  Brown  r.  Gallev, 
Lalor's  Supp.  308.  N.  D.— Northern 
Pac.  R.  Co.  r.  Lake,  10  N.  D.  541, 
88  N.  W.  461.  Ohio.— The  Lessee  of 
Incorporated  Village  v.  Mehrenfeld,  8 
Ohio  St.  440.  Tenn.— Hardy  r.  Mem- 
phis, 10  Heisk.  127.  Vt.— Pomeroy  v. 
Mills,  3  Vt.  279,  23  Am.  Dec.  207. 
Wis. — Williams  v.  Milwaukee  Industrial 
Exposition  Assn.,  79  Wis.  524,  48  N.  W. 
665;  Weisbrod  r.  Chicago  &  N.  W.  Ry. 
Co.,  21  Wis.  609;  Gardiner  r.  Tisdale, 
2  Wis.  153,  60  Am.  Dec.  407.  Eng. 
Goodtitle  ex  clem.  Chester  v.  Alker,  1 
Burr.  133,  97  Eng.  Reprint  231.  Can. 
Brown  r.  Town  of  Edmonton,  23  Canada 
Sup.    Ct.   308. 

See  11    Standard  Proc.  194. 

Highways. — For  remedies  available 
to  public  and  persons  interested  in 
streets  and  highways,  see  11  Standard 
Proc.  145,  194,  195. 

86.  Ala.— First  Nat.  Bank  r.  Tyson, 
133   Ala.  459,   32   So.   144,   91  Am'.  St. 
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C.  To  Whom  Remedies  Available.  —  Proceedings  to  eject  an  un- 
lawful intruder  upon  land  dedicated  to  the  public  use  are  maintain- 
able by  the  owner  who  has  made  such  dedication,^^  or  by  any  one 
claiming  under  him.***  The  city,  county  or  other  public  body  to  which 
the  dedication  was  made  may  invoke  the  proper  remedy  to  recover 
possession  of  the  land  dedicated.*" 


Rep.  46,  59  L.  R.  A.  399;  Douglass  v. 
Montgomery,  118  Ala.  599,  24  So.  745, 
43  L.  R.  A.  376.  Conn. — Wheeler  v. 
Bedford,  54  Conn.  244,  7  Atl.  22.  lU. 
Chicago  V.  Ward,  169  111.  392,  48  N. 
E.  927,  61   Am.  St.   Rep.  185,  38  L.  R. 

A.  849;  Marsh  r.  Fairbury,  163  111.  401, 
45  N.  E.  236;  May  wood  Co.  v.  Mav- 
wood,  118  111.  61,  64  N.  E.  866;  Jack- 
sonville V.  Jacksonville  Ry.  Co.,  67  111. 
540.  Ind.  Ter. — Davenport  v.  Buffing- 
ton,  1  Ind.  Ter.  424,  45  S.  W.  128.  la. 
Warren  v.  Lyons,  22  Iowa  351.  Kan. 
Franklin  v.  Lathrop,  9  Kan.  453.  Ky. 
Campbell  County  Court  v.  Newport,  12 

B.  Mon.  538.  Md.— Boyce  v.  Kalbaugh, 
47  Md.  334,  28  Am.  Rep.  464.  Mass. 
Attorney  General  v.  Tarr,  148  Mass. 
309,  19  N.  E.  358.  Mich.— Dodge  v. 
North  End  Imp.  Assn.,  189  Mich.  16, 
155  N.  W.  438.  Miss. — Rowzee  v.  Pierce, 
75  Miss.  846,  23  So.  307,  65  Am.  St. 
Rep.  625,  40  L.  R.  A.  402;  Briel  v. 
Natchez,  48  Miss.  423;  Daniel  v.  Jaco- 
way,  1  Freem.  Ch.  59.  Mo. — Longworth 
V.  Sedevic,  165  Mo.  221,  65  S.  W.  260; 
Rutherford  v.  Taylor,  38  Mo.  315.  N.  Y. 
Cady  V.  Conger,  19  N.  Y.  256;  The 
People  V.  Vanderbilt,  38  Barb.  282,  24 
How.  Pr.  301.  Ohio.— Board  of  Educa- 
tion V.  Edson,  18  Ohio  St.  221,  98  Am. 
Dec.  114;  Le  Clercq  ;•.  Gallipolis,  7  Ohio 
217,  28  Am.  Dec.  641.  Ore.— Church  r. 
Portland,  18  Ore.  73,  22  Pac.  528,  6 
L.  R.  A.  259;  Carter  v.  Portland,  4  Ore. 
339.  Pa.— Board  of  Trustees  v.  Trus- 
tees, 251  Pa.  115,  96  Atl.  123;  In  re 
Opening  of  Pearl  St.,  Ill  Pa.  565,  5 
Atl.  430.  Tenn. — Wilson  v.  Acree,  97 
Tenn.  378,  37  S.  W.  90;  Hardy  v.  Mem- 
phis, 10  Heisk.  127.  Tex. — Clement  v. 
City  of  Paris,  175  S.  W.  672.  W.  Va. 
Sturmer  v.  County  Court,  42  W.  Va. 
724,  26  S.  E.  532,  36  L.  R.  A.  300. 
Wis.— Williams  v.  Smith,  22  Wis.  594. 

[a]  One  who  has  dedicated  ground 
for  a  public  square  may  restrain  the 
city  from  selling  the  property  or  other- 
wise diverting  it  from  the  use  for  which 
it  was  dedicated.  Warren  v.  The  Mayor 
of  Lyons,  22  Iowa  351. 

[b]  The  erection  of  a  schoolhouse 


upon  ground  dedicated  to  be  used  as 
an  ornamental  public  square,  restrained. 
Rowzee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  Rep.  625,  40  L.  R.  A. 
402. 

[c]  Building  of  city  hall  with  jail 
in  the  basement  upon  land  dedicated 
to  be  used  as  a  public  square,  en- 
joined. Church  V.  Portland,  18  Ore.  73, 
22  Pac.  528,  6  L.  R.  A.  259. 

[d]  Relief  by  way  of  removing 
buildings  which  obstruct  the  proper  use, 
may  be  granted.  Hardy  v.  Memphis,  10 
Heisk.  (Tenn.)   127. 

87.  U.  S.— See  Barclay  v.  Howell's 
Lessee,  6  Pet.  498,  8  L.  ed.  477.  Ark. 
Taylor  v.  Armstrong,  24  Ark.  102.  Cal. 
Weyl  V.  Sonoma  Val.  R.  Co.,  69  Cal. 
202,  10  Pac.  510.  Ind.— Freedom  v, 
Norris,  128  Ind.  377,  27  N.  E.  869. 
Mich. — Smeberg  v.  Cunningham,  96 
Mich.  378,  56  N.  W.  73,  35  Am.  St. 
Rep.  613.  Mo.— Thomas  r.  Hunt,  134 
Mo.  392,  35  S.  W.  581,  32  L.  R.  A- 
857.  N.  J.— Wright  r.  Carter,  27  N.  J. 
L.  76.  N.  Y.— Strong  v.  Brooklyn,  68 
N.  Y.  1 ;  Sherman  v.  McKeon,  38  N.  Y. 
266;  Wager  v.  Troy  Union  R.  Co.,  25 
N.  Y.  526;  Jackson  ex  dcm.  Yates  V. 
Hathaway,  15  Johns.  447,  8  Am.  Dec. 
263;  Brown  v.  Galley,  Lalor  308.  N.  D. 
Northern  Pac.  R.  Co.  v.  Lake,  10  N. 
D.  541,  88  N.  W.  461.  Wis.— Weisbrod 
r.  Chicago  &  N.  W.  Ry.  Co.,  21  Wis. 
602;  Gardiner  v.  Tisdale",  2  Wis.  153,  60 
Am.  Dec.  407.  Eng. — Goodtitle  ex  dem. 
Chester  r.  Alker,  1  Burr.  133,  97  Eng. 
Reprint  231. 

88.  Hardy  v.  Memphis,  10  Heisk. 
(Tenn.)   127. 

[a]  The  legal  representatives  of  the 
dedicator  may  bring  ejectment.  Hardy 
V.   Memphis,   10   Heisk.    (Tenn.)    127. 

89.  Kan.— Hurd  v.  Harvey,  40  Kan. 
92,  19  Pac.  325.  N.  J.— Mayor,  etc.  of 
Borough  V.  New  York  &  L.  B.  R.  Co., 
66  N.  J.  L.  623,  50  Atl.  358;  Dummer 
r.  Jersey  City,  20  N.  J.  L.  86,  40  Am. 
Dec.  213.  Oliio.— The  Lessee  of  Fulton 
V  Mehrenfeld,  8  Ohio  St.  440.  Can. 
Brown  v.  Town  of  Edmonton,  23  Can. 
Sup.   Ct.  308. 
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Proceedings  to  enforce  the  use  to  which  land  has  been  dedicated  are 
available  to  the  dedicator  and  those  succeeding  to  his  rights^"  and  to 
the  public  representatives.^^  To  what  extent  individuals  other  than 
the  dedicator  or  his  successors  in  interest  may  have,  any  diversion  of 
the  use  restrained  is  a  matter  that  has  given  rise  to  considerable  dis- 
cussion. There  is  no  doubt  but  that  persons  suffering  special  damage 
from  the  diversion  are  in  position  to  enjoin  the  same.®^  Thus  the 
relief  will  be  granted  at  the  instance  of  one  who  owns  property  abutting 
on  the  street  or  park  in  question,®^  or  whose    property    is    adjacent 


[a]  Against  the  Owner. — The  proper 
municipal  corporation  may  recover  pos- 
session from  the  owner.  Dummer  v. 
Jersey  City,  20  N.  J.  L.  86,  40  Am. 
Dec.  21.3. 

[b]  County  commissioners  cannot 
maintain  ejectment  to  recover  posses- 
sion of  a  city  park,  since  no  right  to 
possession  of  such  park  exists  in  the 
county.  Hurd  v.  Harvey,  40  Kan.  92, 
19  Pa'c.  325. 

90.  U.  S.— See  United  States  v.  nii- 
nois  Central  Ey.  Co.,  154  U.  S.  225,  14 
Sup.  Ct.  1015,  38  L.  ed.  971.  Ind. 
Freedom  v.  Norris,  128  Ind.  377,  27 
N.  E.  869.  la. — Warren  v.  Mayor  of 
Lvons,  22  Iowa  351.  Miss. — Rowzee  v. 
Pierce,  75  Miss.  846,  23  So.  307,  65 
Am.  St.  Rep.  625,  40  L.  R.  A.  402. 
N.  Y.— The  People  v.  Vanderbilt,  38 
Barb.  282,  24  How.  Pr.  301.  Ohio. 
Williams  v.  Cincinatti  Presb.  Soc,  1 
Ohio  St.  478.  Ore.— Church  v.  Port- 
land, 18  Ore.  73,  22  Pac.  528,  6  L. 
R.  A.  259.  Tenn. — Hardy  v.  Memphis, 
10  Heisk.  127.  Vt. — Pomeroy  v.  Mills, 
3  Vt.  279,  23  Am.  Dec.  207.  Wis. 
Williams  v.  Milwaukee  Industrial  Ex- 
position Assn.,  79  Wis.  524,  48  N.  W. 
665;  Gardiner  v.  Tisdale,  2  Wis.  153, 
60  Am.  Dec.  407. 

See  supra,  IX,  B. 

91.  Ala. — Douglass  v.  Montgomery, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A. 
376.  111.— Marsh  v.  Fairbury,  163  HI. 
401,  45  N.  E.  236;  Mavwood  Co.  v. 
May  wood,  118  111.  61,  6  N.  E.  866; 
Jacksonville  v.  Jacksonville  Ry.  Co.,  67 
111.  540.  Ky. — Campbell  County  Court 
V.  Newport,  12  B.  Mon.  538.  Mass. 
Attorney  General  v.  Tarr,  148  Mass. 
309,  19  "N.  E.  358.  Miss.— Rowzee  r. 
Pierce,  75  Miss.  846,  23  So.  307,  65 
Am.  St.  Rep.  625,  40  L.  R.  A.  402. 
Mo. — Longworth  v.  Sedevic,  165  Mo. 
221,  65  S.  W.  260.  N.  Y.— Watertown 
r.  Cowen,  4  Paige  510,  27  Am.  Dec. 
80. 

92.  U.     S.— Calkins    v.    Westervelt, 
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214  Fed.  415.  Ala.— Douglass  v.  Mont- 
gomery, 118  Ala.  599,  24  So.  745,  43 
L.  R.  A.  376.  Conn.— Wheeler  t:  Bed- 
ford, 54  Conn.  244,  7  Atl.  22.  lU. 
Chicago  V.  Ward,  169  111.  392,  48  N.  E. 
927,  61  Am.  St.  Rep.  185,  38  L.  R. 
A.  849.  Md.— Boyce  r.  Kalbaugh,  47 
Md.  334,  28  Am.  Rep.  464.  N.  Y. 
Cady  V.  Conger,  19  N.  Y.  256.  Ore. 
Church  T.  Portland,  18  Ore.  73,  22 
Pac.  528,  6  L.  R.  A.  259. 

[a]  Where  City  Is  Wrongdoer. 
"Ordinarily,  the  city  is  the  proper 
party  to  redress  a  wrong  of  the  char- 
acter here  complained  of;  .  .  .  for 
the  abandonment  and  destruction  of 
the  park.  It  is  to  be  presumed,  it 
would  not  file  a  bill  to  declare  void 
an  act  which,  by  solemn  ordinance,  it 
had  itself  just  done.  Individuals  dam- 
aged by  such  action,  therefore,  were 
driven  to  private  action  for  the  main- 
tenance of  any  rights  they  had  in  the 
premises."  Douglass  v.  City  Council, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A. 
376. 

[b]  Where  there  is  no  municipal  cor- 
poration to  assert  the  general  right  of 
the  public  an  individual  proprietor  in- 
jured by  the  diversion  of  the  use  may 
proceed  in  behalf  of  himself  and  others 
similarly  interested  to  restrain  the  di- 
version. Cady  V.  Conger,  19  N.  Y. 
256. 

93.  Ala. — First  Nat.  Bank  r.  Tyson, 
133  Ala.  459,  32  So.  144,  91  Am.  St. 
Rep.  46,  59  L.  R.  A.  399.  111.— Earll 
r.  Chicago,  136  HI.  277,  26  N.  E.  370. 
Mo. — Longworth  v.  Sedevic,  165  Mo. 
221,  65  S.  W.  260.  W.  Va.— Sturmer 
V.  County  Court,  42  W.  Va.  724,  26 
S.  E.  532,  36  L.  R.  A.  300. 

[a]  Prior  Purchasers. — The  right  to 
enforce  the  use  has  been  denied  abut- 
ting owners  who  purchased  prior  to 
the  dedication.  See  Franklin  V.  Lathrop, 
9  Kan.  453. 

[b]  When  the  use  is  within  the 
authority  granted  by  the  original  reser- 
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thereto,^*  or  by  one  who  buys  in  the  general  plan  of  the  locality."'' 
There  are  authorities  extending  the  remedy  to  any  lot  o\\T3er,®''  tax 
payer"  or  resident^^  of  the  city  to  which  the  land  is  dedicated.  And, 
on' the  other  hand,  the  right  to  restrain  a  diversion  of  the  use  has 
been  denied  those  who  could  not  show  some  special  injury  to  their 
property  not  suffered  by  property  owners  generally."^ 

D.  Joinder  of  Parties.  —  In  suits  to  enforce  the  use  to  which  land 
has  been  dedicated  the  public  corporation  may  be  joined  with  the 
original  donor/  or  with  citizens,^  or  with  abutting  owners.^     Two  or 

423;  Daniel  v.  Jacoway,  1  Freem.  Ch, 
59.  Mo.— Rutherford  v.  Taylor,  38  Mo. 
315.  Ohio.— Board  of  Education  v.  Ed- 
son,  18  Ohio  St.  221,  98  Am.  Dec.  114; 
Le  Clercq  v.  Gallipolis,  7  Ohio  217,  28 
Am.  Dec.  641.  Ore, — Church  v.  Port- 
land, 18  Ore.  73,  22  Pac.  528,  6  L.  R. 
A.  259;  Carter  v.  Portland,  4  Ore.  339. 
[a]  The  Reason  for  the  Rule. — "It 
appears,  however,  that  reason  and  au- 
thority are  not  wanting  for  such  a  hohl- 
ing.  In  these  days  of  rapid  and  cheap 
transit  in  cities  and  towns  brought 
about  by  the  application  of  steam  and 
electricity,  it  would  seem  that  every 
resident  property  holder  of  the  munici- 
pality occupies,  in  a  sense,  the  position 
of  an  adjacent  owner  to  its  public 
parks,  dedicated  to  public  use  and  is 
clothed  with  all  the  valuable  rights  and 
intelrest  in  such  dedications  as  the 
one  whose  property  abuts  upon  them." 
Douglass  V.  City  Council,  118  Ala.  599, 
24   So.   745,  43  L.  R.   A.  376. 

97.  Board  of  Trustees  v.  Trustees  of 
U.  of  Pa.,  251  Pa.  115,  96  Atl.  123. 

98.  Maywood  Co.  v.  Maywood,  118 
111.  61,  6  N.  E.  866.  See  Rowzee  v. 
Pierce,  75  Miss.  846,  23  So.  307,  65  Am. 
St.  Rep.  625,  40  L.  R.  A.  402;  Board 
of  Trustees  v.  Trustees  of  U.  of  Pa., 
251   Pa.  115,  96  Atl.  123. 

99.  Calkins  v.  Westervelt,  214  Fed. 
415;  Armstrong  r.  Portsmouth  Bldg. 
Co.,  57  Kan.  62,  45  Pac.  67. 

[a]  Owners  of  non-abutting  prop- 
erty situated  at  some  distance  from  the 
dedicated  land  are  not  entitled  to  the 
remedy.  Calkins  v.  "Westervelt,  214 
Fed.  415;  Armstrong  f.  Portsmouth 
Bldg.  Co.,  57  Kan.  62,  45  Pac.  67. 

1.  Rowzee  v.  Pierce,  75  Miss.  846, 
23  So.  307,  65  Am.  St.  Rep.  625,  40  L. 
R.  A.  402. 


vation  the  extent  of  that  use  is  a 
matter  for  determination  by  the  public 
authorities  and  cannot  be  restrained  by 
an  adjoining  lot  owner,  whatever  may 
be  his  rights  to  compensation  for  in- 
jury to  his  lots.  Burlington  Gas  Light 
Co.  i;.  Burlington,  etc.  Ry.  Co.,  165  U. 
S.  370,  17  Sup.  Ct.  359,  41  L.  ed.  749. 

94,  Ala. — Douglass  v.  Montgomery, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A. 
376.  Conn. — Wheeler  v.  Bedford,  54 
Conn.  244,  7  Atl.  22.  111.— Chicago  v. 
Ward,  169  111.  392,  48  N.  E.  927,  61 
Am.  St.  Rep.  185,  38  L.  R.  A.  849. 
Ind.  Ter. — Davenport  v.  Bufifington,  1 
lud.  Ter.  424,  45  S.  W.  128.  Mich. 
Dodge  V.  North  End  Imp.  Assn.,  189 
Mich,  16,  155  N.  W.  438.  Ore.— Par- 
rish  V.  Stephens,  1  Ore.  59.  Tex. — Clem- 
ent V.  City  of  Paris,  175  S.  W.  672.  Wis. 
Williams  v.  Smith,  22   Wis.  594. 

[a]  The  erection  of  buildings  upon 
a  public  square,  contrary  to  the  use  to 
which  the  square  was  dedicated  may 
be  maintained  by  adjacent  lot  owners 
whose  access  to  their  lots  would  be  cut 
off  by  the  erection  of  such  buildings. 
Williams  v.  Smith,  22  Wis.  594. 

95,  lU.— Marsh  v.  Fairbury,  163  111. 
401,  45  N.  E.  236.  Fa,.— In  re  Opening 
of  Pearl  St.,  Ill  Pa.  565,  5  Atl.  430. 
Tenn,- Wilson  v.  Acree,  97  Tenn.  378, 
37  S.  W.  90. 

[a]  The  rule  is  sometimes  stated  as 
follows:  Where  the  owner  of  land  con- 
veys lots  according  to  a  description 
and  a  plan  which  shows  them  to  be 
upon  streets  or  squares,  he  thereby 
dedicates  such  streets  or  squares  to  the 
public  use  and  the  purchasers  of  lots 
abutting  thereon  and  all  others  in  the 
general  plan  may  assert  the  use.  In  re 
Opening  of  Pearl  St.,  Ill  Pa.  565,  5 
Atl.  430. 

96,  Ala. — See  Douglass  v.  Montgom- 
ery, 118  Ala.  599,  24  So.  745,  43  L.  R. 
A.  376.  la. — Warren  v.  Lyons,  22  Iowa 
351.  Miss. — Rowzee  v.  Pierce,  75  Miss. 
846,  23  So.  307,  65  Am.  St.  Rep.  625,  40 
L.  R.  A.  402;  Briel  v,  Natchez,  48  Miss. 


2.  Maywood  Co.  v.  Maywood,  118 
ni.  61,  6  N.  E.  866.  See  Watertown  v. 
Cowen,  4  Paige  (N.  Y.)  510,  27  Am. 
Dec.   80. 

3,  Marsh  v.  Fairbury,  163  111.  401, 
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mtore   abutting  property  owners  may  join   as  parties  complainant.* 

E.  Pleading,  —  A  bill  to  prevent  land  from  being  diverted  from 
the  use  to  which  it  was  dedicated  should  set  out  facts  showing  such 
dedication,"^  but  it  need  not  allege  special  injury  to  complainants,  or 
to  the  public  where  that  is  not  essential  to  a  cause  of  action.^ 

Amendments.  — Original  donors  may  by  amendment  be  made  parties] 
complainant  to  the  bill.'' 

F,  Questions  of  Law  and  Fact.  —  The  question  of  dedication  isi 
one  of  fact  to  be  submitted  to  the  jury  upon  the  circumstances  of  each  i 
particular  case.^ 

X.  GROUND  RENTS.  — A.  Definition  and  Nature.  —  A  ground! 
rent  is  a  rent  reserved  to  himself  and  his  heirs,  by  a  grantor  of  land] 
in  fee  simple,  out  of  land  conveyed.®  It  is  a  freehold  estate  of  in-J 
heritance,^**  passes  by  descent  in  the  absence  of  a  will,"  and  may  be] 
partitioned,^^  mortgaged,^^  or  taken  on  execution.^* 

B.  Proceedings  Where  Rent  in  Arrears.  —  1.  Nature  and  Form.} 
"Where  ground  rent  is  in  arrears  the  owner  may  sue  in  covenant] 
therefor,"  even  though  the  premises  out  of  which  the  rent  issues  bej 


45  N.  E.  236;  Watertown  v.  Cowen,  4 
Paige  (N.  Y.)  510,  27  Am.  Dec.  80. 
See  Williams  v.  Smith,  22  Wis.  594. 

4.  Davenport  v.  Buffington,  1  Ind. 
Ter.  424,  45  S.  W.  128. 

5.  Chicago  City  Ry.  Co.  v.  Montgom- 
ery, Ward  &  Co.,  76  111.  App.  536. 

[a]  Insufficient  Showing.  —  "The 
plat  not  being  set  out,  and  the  allega- 
tions with  reference  to  the  alleged  dedi- 
cation of  Lake  Park  being  so  indefinite 
and  uncertain,  there  being  no  allega- 
tion as  to  when  the  plat  was  made,  nor 
what  it  shows,  nor  as  to  who  was  the 
owner  of  the  land  alleged  to  have  been 
dedicated,  nor  of  its  acceptance  by  the 
public,  nor  how  it  has  been  used  by 
complainants  or  the  public,  we  think 
the  bill  is  insufficient  as  showing  a 
dedication."  Chicago  City  Ry.  Co.  v. 
Montgomery,  Ward  &  Co.,  76  111.  App. 
536. 

6.  Eowzee  v.  Pierce,  75  Miss.  846,  23 
So.  307,  65  Am.  St.  Eep.  625,  40  L.  R. 
A.  402.    See  supra,  IX,  C. 

7.  Eowzee  v.  Pierce,  75  Miss.  846,  23 
So.  307,  65  Am.  St.  Rep.  625,  40  L.  E. 
A.  402. 

8.  Gardiner  v.  Tisdale,  2  Wis.  153, 
60  Am.  Dee.  407. 

9.  Conn. — Eussell  v.  New  Haven,  51 
Conn.  259.  Md. — Ogle  v.  Reynolds,  75 
Md.  145,  23  Atl.  137.  Pa.— Hart  v.  An- 
derson, 198  Pa.  558,  48  Atl.  636;  Mitch- 
ell V.  Steinmetz,  97  Pa.  251;  Wallace  v. 
Harmstad,  44  Pa.  492;  Kenege  v.  El- 
liott, 9  Watts  258,  262;  Bosler  v.  Kuhn, 
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8  Watts  &  S.   183;   Franciscus  v.  Eei-| 
gart,  4  Watts  98. 

[a]  The  manor  lease  as  found  inl 
New  York  is  within  the  definition.  VanI 
Rensselaer  v.  Hays,  19  N.  Y.  68,  75  Am., 
Dec.  278;  Van  Rensselaer  v.  Bradley^ 
3  Denio  (N.  Y.)   135,  45  Am.  Dec.  451. 

10.  In   re  White's  Estate,   167   Pa 
206,  31  Atl.  569;  Cobb  v.  Biddle,  14  Pa.l 
444;  Juvenal  r.  Patterson,  10  Pa.  282;| 
Streaper  v.  Fisher,  1  Rawle  155,  18  Am^^ 
Dec.  604. 

11.  Cobb  V.  Biddle,  14  Pa.  444. 

12.  In   re   White's   Estate,   167   Ps 
206,  31   Atl.   569. 

13.  Ingersoll  V.  Sergeant,  1  WhartJ 
(Pa.)  337. 

14.  Farmers  &  Mechanics  Bank  t?^ 
Sehreiner,  1  Miles  (Pa.)  291;  Hurst  v. 
Idthgrow,  2  Yeates  (Pa.)  24,  1  Am. 
Dec.  326. 

15.  U.  S. — See  Carver  v.  Upton,  91 
U.  S.  64,  23  L.  ed.  224.  Md.— Worth- 
ington  V.  Cooke,  56  Md.  51.  N.  Y. 
Van  Rensselaer's  Exrs,  v.  Gallup,  5 
Denio  454.  Pa. — Cook  v.  Brightly,  46 
Pa.  439;  Hiester  v.  Shaeffer,  45  Pa. 
537;  Hannen  v.  Ewalt,  18  Pa.  9;  Charn- 
ley  r.  Hansbury,  13  Pa.  16;  Thomas  v. 
Connell,  5  Pa^  13;  Royer  v.  Ake,  3 
Pen.  &  W.  461;  Coxe  v.  Williams,  15 
Phila.  187. 

[a]  Nature  of  Action. — An  action 
for  the  recovery  of  ground  rents  is  a 
proceeding  in  personam  and  not  in  rem, 
Hiester  v.  ShaeflPer,  45  Pa.  537. 

[b]  A   former   judgment   for   rent 
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held  by  a  deed  poll.^®  Debt^^  will  sometimes  lie,  and  under  the  code 
the  remedy  is  a  simple  action. ^^  Upon  default  in  rent  the  one  en- 
titled thereto  may  also  proceed  to  recover  the  land  in  ejectment/^ 
but  the  summary  remedy  authorized  by  statute  to  obtain  possession 
of  leased  premises  is  not  applicable  to  ground  rents.^" 

2.  Demand  for  Rent.  —  A  prior  demand  for  the  rent  is  necessary 
only  where  the  remedy  by  re-entry  is  exercised.^^  It  is  not  a  prerequi- 
site to  covenant,"  debt,"  or  ejectment.^* 

3.  Jurisdiction.  —  A  justice  of  the  peace  may  entertain  the  pro- 
ceeding where  the  amount  claimed  is  within  his  jurisdiction,^'  but 
no  authority  to  try  such  suits  is  vested  in  an  alderman. ^^ 

4.  Parties.  —  The  owner  of  the  ground  rent,"  or  of  an  undivided 
portion  thereof,"  or  an  assignee,"  may  maintain    the    proceedings. 


against  defendant's  vendor,  is  no  de- 
fense to  an  action  to  recover  rents  ac- 
cruing since  his  purchase.  Hiester  v. 
Shaeffer,  45   Pa.   537. 

[c]  Though  a  remedy  by  distress  is 
given  by  the  terms  of  the  instrument 
containing  the  grant  and  the  reserva- 
tion, covenant  may  nevertheless  be 
maintained.  Royer  v.  Ake,  3  Pen.  & 
W.  (Pa.)  461. 

16.  McQuesney  v.  Hiester,  33  Pa. 
435;  Louer  v.  Hummel,  21  Pa.  450; 
Hannen  v.  Ewalt,  18  Pa.  9;  Taggart  v. 
McGinn,  14  Pa.  155. 

[a]  At  common  law  covenant  would 
not  lie  in  such  case.  Louer  v.  Hum- 
mel, 21  Pa.  450;  Maule  v.  Weaver,  7 
Pa.  329. 

17.  Royer  v.  Ake,  3  Pen.  &  W.  (Pa.) 
461.    See  generally  the  title  ••Debt." 

18.  Central  Bank  v.  Heydorn,  48  N. 
y.  260. 

19.  Campbell  v.  Shipley,  41  Md.  81; 
Hosford  V.  Ballard,  39  N.  Y.  147;  Van 
Rensselaer  v.  Slingerland,  26  N.  Y.  580; 
Van  Rensselaer  r.  Smith,  27  Barb.  (N. 
Y.)  104;  Jackson  ex  dem  Lewis  v. 
Schutz,  18  Johns.  (N.  Y.)  174,  9  Am. 
Dec.  195. 

See  generally  the  title  •'Landlord 
and  Tenant." 

[a]  If  no  sufficient  distress  can  be 
found  on  the  premises  to  satisfy  the 
rent,  ejectment  may  be  brought.  Hos- 
ford V.  Ballard,  39  N.  Y.  147. 

20.  Leinbach  v.  Kaufman,  1  Sad.  12, 
1  Atl.  348.  See  generally  the  title 
"LaJidlord  and  Tenant." 

21.  N.  Y.— Hosford  V.  Ballard,  39 
N.  Y.  147.  Pa. — McCormick  v.  Connell, 
6  Serg.  &  R.  151;  Royer  v.  Ake,  3  Pen. 
&  W.  461;  Robert  v.  Ristine,  2  Phila. 
62;   Stoever   v.  Lessee   of  Whitman,   6 


Binn.    416.     Eng. — Duppa   v.    Mayo,    1 
Saund.   275,  287,  85   Eng.   Reprint   336. 

[a]  '•A  distinction  exists  between 
the  remedy  by  re-entry  for  non-payment 
of  rent  and  the  remedies  by  distress, 
covenant  and  debt.  In  the  first,  a 
previous  demand  is  indispensably  re- 
quisite; because  the  remedy  by  re-entry 
operates  in  derogation  of  the  grant  and 
deprives  the  tenant  of  his  estate."  In 
the  case  of  distress,  covenant  and  debt 
the  bringing  of  the  suit  is  a  sufBcient 
demand.  Royer  v.  Ake,  3  Pen.  &  W. 
(Pa.)  461. 

[b]  Nature  of  Demand. — See  Camp- 
bell r.  Shiplev,  41  Md.  81;  McCormick 
V.  Connell,  6  Serg.  &  R.  (Pa.)  151. 

22.  Van  Rensselaer's  Exrs.  v.  Gal- 
lup, 5  Denio  (N.  Y.)  454;  Royer  v.  Ake, 
3  Pen.  &  W.  (Pa.)  461. 

23.  See  Royer  v.  Ake,  3  Pen.  &  W. 
(Pa.)   461. 

24.  Hosford  v.  Ballard,  39  N.  Y.  147; 
Van  Rensselaer  v.  Slingerland,  26  N.  Y. 
580. 

25.  Louer  v.  Hummel,  21  Pa.  450; 
Rover  v.  Ake,  3  Pen.  &  W.  (Pa.)  461. 

Amount  in  controversy  as  determin- 
ing jurisdiction,  see  the  title  •'Juris- 
diction. ' ' 

26.  McDermott  v.  Mcllwain,  75  Pa. 
341. 

27.  Worthington  v.  Cooke,  56  Md.  51. 

28.  Cook  V.  Brightly,  46  Pa.  439. 

29.  Louer  v.  Hummel,  21  Pa.  450; 
Hannen  v.  Ewalt.  18  Pa.  9;  Charnley 
f.  Hansbury,  13  Pa.  16. 

[a]  Ejectment  by  Assignee. — Van 
Ransselaer  r.  Slingerland,  26  N.  Y.  580. 

[b]  But  in  Pennsylvania  a  personal 
action  for  ground  rents  against  the 
lessee's  assignee  has  been  taken  away 
by  statute  except  in  those  cases  where 
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The  defendant  may  be  the  lessee,^"  a  sheriff's  vendee  of  the  premises,^^ 
or  an  assignee,^^  even  though  he  be  an  assij^nee  of  only  a  portion  of 
the  demised  premises.^^  In  covenant  the  terre  tenants  of  the  land 
charged  with  the  rent  may  be  made  parties.^* 

Joinder  of  Parties.  —  All  the  assignees  of  the  premises  subject  to  the 
rent  may  be  joined  in  covenant.^** 

5.  Pleading.  —  A  complaint  by  an  assignee  should  set  forth  the 
particulars  of  his  right,^^  but  if  against  an  assignee  it  need  only  state 
that  he  is  assignee  of  the  estate  of  the  original  lessee.^^  The  pleading 
need  not  contain  an  abstract  of  title.^^  An  affidavit  of  defense  is 
necessary  in  actions  for  ground  rents.-'''* 

6.  Joinder  of  Causes.  —  The  general  rule  that  demands  of  the  same 
character,  and  existing  between  the  same  parties  may  be  joined,  is 
applicable  to  proceedings  to  recover  ground  rent.*" 

7.  Process,  —  A  copy  of  the  process  must  be  served  on  the  tenant, 
and  if  there  is  no  tenant,  then  a  copy  must  be  posted  on  the  premises.*^ 

8.  Judgment  and  Decree.  —  The  principle  governing  judgments  in 
general,^-  and  the  review  and  enforcement  thereof/^  are  applical)le 
to  proceedings  in  regard  to  ground  rents. 


the  assignee  has  assumed  a  personal 
liability  for  the  rent.  Easby  v.  Easby, 
180  Pa.  429,  36  Atl.  923. 

30.  Worthington  v.  Cooke,  56  Md. 
51. 

[a]  Though  an  assignment  by  les- 
see has  been  made  and  the  lessor  has 
accepted  rent  from  the  assignee  the  ac- 
tion is  still  maintainable  against  the 
lessee.  Worthington  v.  Cooke,  56  Md. 
51. 

31.  Wistar  v.  Mercer,  6  Phila.  (Pa.) 
44;  Smith  v.  Conrad,  11  W.  N.  C.  (Pa.) 
100. 

32.  "Van  Rensselaer  v.  Smith,  27 
Barb.  (N.  Y.)  104;  Louer  v.  Hummel, 
21  Pa.  450;  Hannen  v.  Ewalt,  18  Pa. 
9;  Eoyer  v.  Ake,  3  Pen.  &  W.  (Pa.) 
461. 

33.  Van  Eensselaer's  Exrs.  v.  Gal- 
lup, 5  Denio   (N.  Y.)   454. 

34.  Gibbs  v.  Smith,  1  Phila.  (Pa.) 
400;  Mitcheson  v.  Southcott,  17  W.  N. 
C.    (Pa.)    27. 

fa]  A  terre  tenant  may  upon  per- 
mission of  the  court  intervene  if  he 
can  in  his  petition  show  some  defense 
as  to  the  merits.  Mitcheson  v.  South- 
cott, 17  W.  N.  C.  (Pa.)  27. 

35.  Hannen  v.  Ewalt,  18  Pa.  9. 

36.  See  Van  Eensselaer's  Exrs.  f. 
Gallup,  5  Denio    (N.  Y.)   454. 

37.  Van  Eensselaer's  Exrs.  v.  Gal- 
lup, 5  Denio   (N.  Y.)   454. 

[al  The  reason  is  that  the  plaintiff 
is  a  stranger  to  defendant's  title,  and 
cannot,  therefore,  be  expected  to  set  it 
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out  with  particularity.  Van  Eensselaer's 
Exrs.  V.  Gallup,  5  Denio  (N.  Y.)  454. 

38.  Coxe  V.  Williams,  15  Phila.  (Pa.) 
187. 

[a]  Reference  to  Record. — It  should, 
however,  refer  to  the  book  and  page  of 
the  record  and  assignments  of  ground 
rent.  Eudderon  v.  Hodges,  5  W.  N.  C. 
(Pa.)   567. 

39.  Watkins  v.  Phillips,  2  Whart. 
(Pa.)   209. 

See  generally  the  title  "Aifidavits  of 
Merits  and  Defense." 

40.  Eoyer  v.  Ake,  3  Pen.  &  W. 
(Pa.)  461. 

See  generally  the  title  "Joinder  of 
Actions. ' ' 

[a]  As  against  an  assignee  holding 
several  lots,  derived  from  different  per- 
sons and  at  different  times,  and  which 
are  liable  to  rent  charges  of  the  same 
nature,  plaintiff  may  proceed  to  recover 
the  same  in  a  single  action  of  coven- 
ant. Eoyer  v.  Ake,  3  Pen.  &  W.  (Pa.) 
461. 

41.  Eudderon  r.  Hodges,  5  W.  N.  C. 
(Pa.)  567.  See  generally  "Service  Of 
Process  and  Papers." 

42.  See  the  title  "Judgments,"  and 
In  re  Bunting's  Estate,  16  W.  N.  C. 
(Pa.)  335;  Henderson  v.  Bancroft,  1 
W.  N.  C.  (Pa.)  26. 

[al  Judgment  for  a  portion  of  rent 
may  be  given  though  the  action  is 
brought  for  the  whole  rent.  Worthing- 
ton r.  Cooke,  56  Md.  51. 

43.  See    the    titles    "Judgments;'* 
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XI.  EXCHANGE  OF  REAL  PROPERTY.  —  A.  Nature  of  tub 
Contract,  —  An  exchange  is  defined  to  be  a  mutual  grant  of  equal 
interests,  or  rather,  estates  of  like  denomination  in  land  and  tene- 
ments— the  one  in  consideration  of  the  other.** 

B,  Proceedings  Respecting.  —  1.  Nature  and  Form  of  Remedy.*' 
a.  Failure  To  Perform  Contract.  —  If  the  plaintiff  has  fully  carried 
out  his  part  of  the  contract,  he  may,  upon  the  other's  failure  to  per- 
form, affirm  the  agreement  and  sue  for  the  value  of  the  thing  not 
delivered,*''  or  for  damages  for  breach  of  the  contract,*^  or  he  may  sue 
in  equity  for  specific  performance,*^  or  to  have  the  estate  in  the  hands 


Judgments  and  Decrees,  Enforcement 
of." 

[a]  Opening  and  Vacating. — (1) 
The  court  may  open  the  judgment  to 
admit  a  terre  tenant  to  defense.  Heiss 
r.  Banister,  176  Pa.  337,  35  Atl.  203; 
Gibbs  r.  Smith,  1  Phila.  (Pa.)  400.  (2) 
A.  petition  sets  forth  sufficient  cause 
for  opening  the  judgment  when  it  ap- 
pears therefrom  that  for  twenty-five 
years  preceding  the  filing  of  the  peti- 
tion no  payment,  claim  or  demand  had 
been  mp.de  for  any  ground  rent  under 
the  deed,  nor  any  declaration  or  ac- 
knowledgment of  the  existence  thereof 
had  been  made  during  that  period  by 
anv  of  the  owners  of  the  premises. 
Heiss  f.  Banister,  176  Pa.  837,  35  Atl. 
203. 

[b]  Set  aside  where  want  of  legal 
service  is  shown  by  the  return.  Kud- 
deron  v.  Hodges,  5  W.  N.  C.  (Pa.)  567. 

fcl  Execution. — The  property  out  of 
which  the  rent  issues  may  be  taken  in 
execution  on  a  judgment  for  rent  even 
though  the  premises  have  passed  into 
the  hands  of  an  alienee.  Brown  v. 
Johnson,  4  Rawle  (Pa.)  146. 

[d]  Stay  of  Execution. — A  terre 
tenant  though  not  technically  the  de- 
fendant in  the  judgment  is  neverthe- 
less the  real  party  in  interest,  and  may, 
therefore,  obtain  a  stay  of  execution 
of  a  judgment  against  the  original  cov- 
enantor. Ellis  f.  Cadwallader,  14  W. 
N.  C.   (Pa.)   400. 

44.  Harland's  Heirs  v.  Eastland, 
Hardin  (Ky.)  590;  Windsor  V.  Collin- 
son,  32  Ore.  297,  52  Pac.  26. 

45.  Remedies  of  vendor  and  vendee 
of  land  generally,  see  the  title  "Ven- 
dor and  Purchaser." 

46.  Dikeman  r.  Arnold,  78  Mich.  455, 
44  N.  W.  407.  See  Johnson  V.  Eyan,  62 
Wash.  60,  112  Pac.  11T4. 

47.  111.— Miller  v.  Walker,  158  111. 
App.  276.     Ind.--Balue  v.  Taylor,  136 


Ind.  368,  36  N.  E.  269.  la.— Weseman 
V.  Graham,  157  Iowa  430,  138  N.  W. 
478;  Norton  v.  Hiuecker,  137  Iowa  612, 
115  N.  W.  612.  Minn.— McKinley  v. 
Macbeth,  113  Minn.  148,  129  N.  W.  216, 
389.  N.  Y.— Morton  r.  Witte,  147  App. 
Div.  94,  131  N.  Y.  Supp.  777.  Tex. 
Patterson  v.  McMinn  (Tex.  Civ.  App.), 
152  S.  W.  223.  Wash.— See  Johnson  v. 
Ryan,  62  Wash.  60,  112  Pac.  1114. 

[a]  Under  common  counts  no  recov- 
ery can  be  had  if  the  contract  of  ex- 
change is  unexecuted.  Miller  v.  Walker, 
158  111.  App.  276. 

[b]  Where  neither  has  performed 
the  contract  plaintiff  may  tender  per- 
formance and  sue  for  damages  upon 
the  other  parties  failure.  Cohen  v. 
Parnass,  47  Misc.  98,  93  N.  Y.  Supp. 
649. 

48.  111.— Clark  v.  Jankowski,  255  111. 
129,  99  N.  E.  338;  McKennan  v.  Mickel- 
berry,  242  111.  117,  89  N.  E.  717;  Gib- 
son V.  Brown,  214  111.  330,  73  N.  E. 
578.  la.— Howard  f.  Cave,  162  Iowa 
506,  144  N.  W.  307;  Wheeler  v.  McStay, 
160  Iowa  745,  141  N.  W.  404,  L.  R.  A. 
1915B,  181;  Olsen  v.  Sortedahl,  143 
Iowa  166,  121  N.  W.  559;  Allison  v. 
Hollembeak,  138  Iowa  479,  114  N.  W. 
1059.  N.  J.— Busath  v.  Prival,  84  N. 
J.  Eq.  599,  95  Atl.  136.  Wash.— Gil- 
man  V.  Brunton,  94  Wash.  1,  161  Pac. 
835;  Stoner  v.  Fryett,  91  Wash.  89,  157 
Pac.  213;  Bahrs  v.  Runkle,  79  Wash.  45, 
139  Pac.  637;  Johnson  v.  Ryan,  62 
Wash.   60,  112   Pac.  1114. 

See  generally  the  title  "Specific  Per- 
formance." 

[a]  If  inequitable  or  imfair  to  de- 
fendants, the  contract  will  not  be  spe- 
cifically enforced.  Gilmau  v.  Brunton, 
94   Wash.   1,   161   Pac. '835. 

[b]  As  against  a  married  woman  a 
contract  for  the  exchange  of  real  prop- 
erty cannot  be  specifically  enforced  in 
New  Jersey  in  the  absence  of  the  prior 
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of  the  defendant  charged  with  the  value  of  the  property  delivered." 
If  he  so  elects  he  may  treat  the  contract  as  abandoned,^"  and  sue  in 
equity  for  a  rescission  thereof,^^  and  to  recover  his  property  or  its 
value.^^ 

A  demand  upon  the  defendant  for  the  performance  of  the  contract 
is  necessary  before  action  can  be  brought.^^ 

b.  Failure  of  Consideration.  —  A  failure  of  consideration  arising 
in  an  exchange  of  real  property  entitles  the  injured  party  to  affirm 
the  contract  and  sue  for  damages/'*  or  to  rescind  the  contract  and  sue 
to  recover  the  property,^^  or  to  have  the  contract  set  aside  and  deeds 
made  thereunder  cancelled.^^ 

c.  Breach  of  Warranty,  Covenants  and  Conditions.  —  Breach  of 
warranties,  covenants  or  conditions  in  a  contract  of  exchange  may 
be  remedied  by  an  action  for  damages,^^    suit  to  enforce  a  forfeiture^* 


written  assent  of  the  husband  required 
by  the  statute.  Busath  v.  Prival,  84  N. 
J.  Eq.  599,  95  Atl.  136. 

49.  Busath  v.  Prival,  84  N.  J.  Eq. 
599,  95   Atl.   136. 

50.  Olsen  v.  Sortedahl,  143  Iowa  166, 
121  N.  W.  559. 

[a]  A  party  cannot  both  rescind  and 
enforce  the  contract.  Olsen  v.  Sorte- 
dahl, 143  Iowa  166,  121  N.  W.  559. 

51.  la. — Olsen  v.  Sortedahl,  143  Iowa 
166,  121  N.  W.  559.  Mo.— Bales  f.  Eob- 
erts,  189  Mo.  49,  87  S.  W.  914.  Wash. 
See  Johnson  v.  Eyan,  62  Wash.  60,  112 
Pac.  1114. 

52.  Olsen  v.  Sortedahl,  143  Iowa  166, 
121  N.  W.  559;  MeConnell  v.  Newell, 
133  Iowa  736,  111  N.  W.  17;  Johnson 
V.  Eyan,  62  Wash.  60,  112  Pac.  1114. 

53.  MeConnell  f.  Newell,  133  Iowa 
736,  111  N.  W.  17. 

54.  Polack  V.  Steinke,  100  Ark.  28, 
139  S.  W.  538;  Bishop  v.  Decker,  166 
App.  Div.  890,  150  N.  Y.  Supp.  443. 
But  see  Linscott  v.  Moseman,  84  Kan. 
541,  114  Pac.  1088. 

55.  Eowland  f.  Cowan,  95  Kan.  815, 
149  Pac.  698. 

56.  Ky. — McMurtry  v.  Vowells,  6 
Ky.  L.  Eep.  719.  Tex. — Campbell  v. 
Eushing  (Tex.  Civ.  App.),  141  S.  W. 
133.  Wash.— Blum  v.  Smith,  66  Wash. 
192,  119  Pac.  183;  Johnson  v.  Eyan,  62 
Wash.  60,  112  Pac.  1114. 

fa]  A  failure  of  title  of  one  party 
will  justify  an  action  to  rescind  by 
the  other.  McMurtry  v.  Vowells,  6 
Ky.  L.  Eep.  719. 

[b]  Where  defendant's  deed  is  void 
and  conveys  nothing  to  plaintiff,  the 
latter  may  have  the  contract  rescinded 
and   bis   deed   to   defendant   cancelled. 
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Shroeder  v.  Turpin,  253  Mo.  258,  161  S. 
W.  716. 

See  generally  the  title  "Rescission 
and  Cancellation." 

[c]  Rescission  and  damages  where 
rescission  alone  inadequate.  Campbell 
f.  Rushing  (Tex.  Civ.  App.),  141  S.  W. 
133. 

57.  la. — Newburn  v.  Lucas,  126  Iowa 
85,  101  N.  W.  730.  Ky.— Baskett  's  As- 
signee V.  Eash,  165  Ky.  468,  177  S.  W. 
239.  N.  C— Braddy  v.  Elliott,  146  N. 
C.  578,  60  S.  E.  507,  125  Am.  St.  Eep. 
523,  16  L.  E.  A.   (N.  S.)    1121. 

[a]  Agreement  To  Erect  Buildings. 
Braddv  v.  Elliott,  146  N.  C.  578,  60  S. 
E.  507,  125  Am.  St.  Eep.  523,  16  L.  E. 
A.    (N.   S.)    1121. 

[b]  Guaranty  that  lots  would  sell 
for  a  certain  amount.  Baskett 's  As 
signee  f.  Eash,  165  Ky.  468,  177  S.  W, 
239. 

[c]  In  the  absence  of  fraud  in  pro 
curing  the  execution  of  a  contract  the 
parties  are  generally  left  to  pursue 
their  remedy  for  damages  for  its  breach 
where  in  the  nature  of  the  transaction 
they  afford  adequate  compensation.  See 
Braddy  v.  Elliott,  146  N.  C.  578,  60  S. 
E.  507,  125  Am.  St.  Eep.  523,  16  L.  E. 
A.    (N.   S.)    1121. 

58.  Beck  v.  Chambers,  18  N.  M.  53, 
133  Pac.  972. 

[a]  Enforcing  Forfeiture.  —  Equity 
as  a  general  rule  will  not  enforce  a 
forfeiture  if  by  any  reasonable  rule 
of  construction  it  can  avoid  it.  Where 
however  time  of  performance  is  of  the 
essence  of  the  contract  and  a  forfeiture 
is  provided  for  by  the  contract,  either 
expressly  or  by  necessary  implication,  a 
default  in  performance  within  or  at  the 
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)f  the  pontraot  to  recover  the  property,^^  to  establish  a  vendor's  lien 
)n  the  property,®"  or  to  foreclose  a  vendor's  lien.®^ 

d.  Fraud.  —  A  party  to  an  exchange  who  is  defrauded  may  either 
jaffirm  or  rescind  the  contract,"^  and  his  election  cannot  be  controlled 
Iby  the  person  guilty  of  the  fraud.''^  The  adoption  of  one  of  these 
remedies  will,  however,  exclude  the  other."*  Upon  affirming  the  con- 
tract he  may  bring  an  action  for  the  damages  occasioned  by  the 
fraud,*'''  or  sue  in  equity  for  specific  performance  of  the  contract."" 
Disaffirmance  of  the  contract,  on  the  other  hand,  entitles  him  to  re- 
cover the  property  with  which  he  has  parted  or  its  value,"''  or  to 
maintain  an  action  for  rescission  of  the  agreement  and  cancellation  of 
deeds  and  other  muniments  of  title  made  pursuant  to  it."^ 


time  specified  entitles  the  party  for 
whose  benefit  the  provision  was  in- 
serted to  a  forfeiture  of  the  contract, 
in  accordance  with  its  terms.  Beck  v. 
Chambers,  18  N.  M.  53,  133  Pac.  972. 

59.  Warren  f.  Mount,  218  Pa.  397, 
67  Atl.   742. 

[a]  Ejectment  for  breach  of  cov- 
enant to  pay  taxes.  Warren  v.  Mount, 
218  Pa.   397,  67  Atl.   742. 

60.  Howard  i\  Cave,  162  Iowa  506, 
144  N.  W.  307. 

61.  Adams  v.  Hill  (Tex.  Civ.  App.), 
149  S.   W.   349. 

As  to  enforcement  of  vendor's  lien, 
see  the  title  "Vendor  and  Purchaser." 

62.  la.— Shuttlefield  v.  Neil,  163 
Iowa  470,  145  N.  W.  1.  Mc— Baker  v. 
Robertson,  138  Mo.  App.  163,  119  S.  W. 
987.  Neb.— Steinke  v.  Dobson,  90  Neb. 
C16,  134  N.  W.  169.  Ore.— Spence  r. 
Hull,  75  Ore.  267,  146  Pac.  95;  Elgin 
V.  Snyder,  60  Ore.  297,  118  Pac.  280. 
Tex. — Patterson  v.  McMinn  (Tex.  Civ. 
App.),  152  S.  W.  223.  Wash.— See  John- 
son r.  Ryan,  62  Wash.  60,  112  Pac.  1114. 

63.  Shuttlefield  v.  Neil,  163  Iowa 
470,  145  N.  W.  1. 

64.  Steinke  r.  Dobson,  90  Neb.  616, 
134  N.  W.  169;  Elgin  v.  Snyder,  60  Ore. 
297,  118  Pac.  280. 

See  generally  the  title  "Choice  and 
Election  of  Eemedies. ' ' 

fa]  Plaintiff  cannot  enforce  the  re- 
turn of  the  property  which  he  had  con- 
veyed to  defendants  or  establish  an 
equitable  lien  thereon,  in  an  action  for 
damages  for  the  fraud.  Steinke  v.  Dob- 
son, 90  Neb.  616,  134  N.  W.  169. 

65.  Colo.— Mountz  r.  Apt,  51  Colo. 
491,  119  Pac.  150.  D.  C— H.  F.  Mand- 
ler  Co.  r.  Lewis,  43  App.  Cas.  311.  Ga. 
Powell  V.  Fowler,  138  Ga.  397,  75  S.  E. 
318.  Ind.— See  Balue  v.  Taylor,  136 
Ind.   368,   36   N.   E.   269.    la.— Shuttle- 


field  r.  Neil,  163  Iowa  470,  145  N.  W. 
1;  Robbins  V.  Selby,  144  Iowa  407,  121 
N.  W.  674,  122  N.  W.  954.  Minn. 
Sveiven  v.  Thompson,  110  Minn.  484, 
126  N.  W.  131;  Ritko  v.  Grove,  102 
Minn.  312,  113  N.  W.  629.  Mo.— Tucker 
(;.  Lindley,  159  Mo.  App.  156,  140  S.  W. 
637;  Ozias  ^.  Haley,  141  Mo.  App.  637, 
125  S.  W.  556;  Baker  r.  Robertson,  138 
Mo.  App.  163,  119  S.  W.  987.  Neb. 
Steinke  f.  Dobson,  90  Neb.  616,  134  N. 
AV.  169.  N.  D.— Fisher  v.  Smith,  32  N. 
D.  595,  156  N.  W.  242.  Ore.— Burggraf 
V.  Brocha,  74  Ore.  381,  145  Pac.  639. 
Tex. — Foster  v.  Atlir  (Tex.  Civ.  App.), 
181  S.  W.  520;  Sanders  v.  Dunn  (Tex. 
Civ.  App.),  158  S.  W.  1041;  Patterson 
V.  McMinn  (Tex.  Civ.  App.),  152  S.  W. 
223.  Wash.— Crocker  v.  Boyd,  88  Wash. 
685,  153  Pac.  1076. 

As  to  fraud  generally,  see  the  title 
"Fraud  and  Deceit." 

[a]  Nature  of  Action. — An  action  to 
recover  damages  for  fraud  in  making 
an  exchange  is  one  in  tort.  Mitchell  v. 
Crowe,  57  Colo.  405,  140  Pac.  793; 
Ozias  V.  Haley,  141  Mo.  App.  637,  125 
S.  W.  556. 

[b]  This  is  the  only  effectual  rem- 
edy where  the  parties  cannot  be  remit- 
ted to  their  original  rights.  Balue  f. 
Taylor,  136  Ind.  368,  36  N.  E.  269. 

66.  111.— Clark  r.  Jankowski,  255  111. 
129,  99  N.  E.  338.  la.— Flvnn  v.  Finch, 
137  Iowa  378,  114  N.  W. 'l058.  Wash. 
Bahrs  v.  Ruukle,  79  Wash.  45,  139  Pac. 
637. 

67.  Mabry  v.  Randolph,  7  Cal.  App. 
421,  94  Pac.  403. 

68.  Ark.— Lindsev  r.  Ritchey,  122 
Aik.  611,  182  S.  W.  901;  English  V. 
North,  112  Ark.  489,  166  S.  W.  577; 
Loveless  r.  Davis,  116  Ark.  443,  173  S, 
W.  196.  Cal.— Coffman  r.  Bushard,  164 
Cal.    663,     130     Pac.    425;     Riggins  v. 
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Laches.  —  Proceedings  based  upon  fraud  and  misrepresentation  must 
be  begun  within  a  reasonable  time  after  the  discovery  thereof."^ 

e.  Mistake.  —  IMutual  mistake  by  the  parties  to  an  exchange  of 
lands  is  ground  for  equitable  relief  by  way  of  rescission^"  or  reforma- 
tion/^ and  specific  performance  of  the  contract  as  reformed/^  or  it 
may  be  interposed  as  a  defense  to  an  action  based  on  the  contract 
of  exchange." 


Sweatt,  159  Cal.  559,  114  Pac.  824; 
Crandall  v.  Parks,  152  Cal.  772,  93  Pac. 
1018;  Mabry  v.  Kandolph,  7  Cal.  App. 
421,  94  Pac.  403.  Colo.— Trowbridge  v. 
Addoms,  23  Colo.  518,  48  Pac.  535.  Ga, 
Hamilton  v.  Duvall,  142  Ga.  432,  83  S. 
E.  103.  la.— Fulton  v.  Fisher,  151  Iowa 
429,  131  N.  W.  662;  Town  of  Grand 
Kiver  r.  Switzer,  143  Iowa  9,  121  N.  W. 
516;  Campbell  v.  Moorehouse,  141  Iowa 
568,  120  N.  W.  79;  Whitcanack  v.  Wag- 
oner, 115  N.  W.  475.  Ky.— Eay  v. 
Crook,  164  Ky.  692,  176  S.  W.  16;  Aus- 
tin V.  Evans,  128  S.  W.  1088.  Mich. 
McKenzie  v.  Call,  176  Mich.  198,  142 
N.  W.  370;  Place  t.  Brown,  37  Mich. 
575.  Minn. — Green  v.  Hayes,  120  Minn. 
201,  139  N.  W.  139;  Johnson-Van  Sant 
Co.  r.  Martens,  113  Minn.  486,  129  N. 
W.  859;  Pott  V.  Hanson,  109  Minn.  416, 
124  N.  W.  17.  Mo. — Younger  v.  Hoge, 
211  Mo.  444,  111  S.  W.  20,  18  L.  R.  A. 
(N.  S.)  94;  Neuman  v.  Friedman,  156 
Mo.  App.  142,  136  S.  W.  251.  Neb. 
Buchanan  f.  Wilson,  97  Neb.  369,  149 
N.  W.  802.  Nev.— Bowers  v.  Eaitt,  143 
Pac.  802.  N.  D.— O'Hair  r.  Sutherland, 
30  N.  D.  103,  152  N.  W.  123;  Sneve  V. 
Schwartz,  25  N.  D.  287,  141  N.  W.  348, 
Ore.— Black  r.  Irvin,  76  Ore.  561,  149 
Pac.  540;  Burggraf  r.  Brocha,  74  Ore. 
381,  145  Pac.  639;  Haney  v.  Parkinson, 
72  Ore.  249,  143  Pac.  926,  Ann.  Cas. 
1916D,  1035;  Davis  V.  Mitchell,  72  Ore. 
165,  142  Pac.  788.  S.  D.— Windedahl 
V.  Harris,  156  N.  W.  489.  Tex.— Boles 
V.  Aldridge,  175  S.  W.  1052;  Benham 
V.  Tipton  (Tex.  Civ.  App.),  181  S.  W. 
510;  Trauzettel  v.  Kjellman  (Tex.  Civ. 
App.),  163  S.  W.  689;  Mclndoo  v. 
Wood  (Tex.  Civ.  App.),  162  S.  W.  488; 
Willingham  r.  Geitzenauer  (Tex.  Civ. 
App.),  161  S.  W.  376.  Utah.— See  Ken- 
nison  v.  Lundy,  45  Utah  495,  146  Pac. 
552.  Va.— Eafferty  v.  Heath,  115  Va. 
195,  78  S.  E.  641;  Fitzgerald  v.  Frankel, 
109  Va.  603,  64  S.  E.  941.  Wash. 
Mumford  f.  Smith,  89  Wash.  98,  154 
Pac.  153;  Christensen  v.  Koch,  85  Wash. 
472,  148  Pac.  585;  Blum  f.  Smith,  66 
Wash.    192,   119   Pac.   183;   Johnson   v. 
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Ryan,  62  Wash.  60,  112  Pac.  1114.  Wis. 
Krueger  f.  Buel,  153  Wis.  583,  142  N. 
W.   264. 

[a]  Fraud  of  the  agent  in  acting 
for  both  parties  to  an  exchange,  will 
justify  a  rescission  at  the  instance  of 
either  party  who  was  ignorant  of  the 
double  agency.  Neuman  v.  Friedman, 
156  Mo.  App.  142,  136  S.  W.  251. 

[b]  Where  plaintiff  treats  the  prop- 
erty as  his  own  after  he  has  discovered 
the  fraud  he  cannot  succeed  in  his 
rescission.  Trauzettel  v.  Kjellman  (Tex. 
Civ.  App.),  163  S.  W.  689. 

69.  la. — Town  of  Grand  River  v. 
Switzer,  143  Iowa  9,  121  N.  W.  516; 
Chase  f.  Wolgamot,  137  Iowa  128,  114 
N.  W.  614.  Mich.— Place  v.  Brown,  37 
Mich.  575.  Minn. — Pott  r.  Hanson,  109 
Minn.  416,  124  N.  W.  17.  Mo.— Burger 
V.  Boardman,  254  Mo.  238,  162  S.  W. 
197;  Neuman  v.  Friedman,  156  Mo.  App. 
142,  136  S.  W.  251.  N.  D.— Sneve  V. 
Schwartz,  25  N.  D.  287,  141  N.  W.  348. 
Ore.— Elgin  v.  Snyder,  60  Ore.  297,  118 
Pac.  280.  Wash. — Jarvis  v.  Ireland,  89 
Wash.  286.  154  Pac.  455;  Rock  v.  Jo- 
seph, 60  Wash.  531,  111  Pac.  783.  Wis. 
Krueger  v.  Buel,  153  Wis.  583,  142  N. 
W.   264. 

[a]  Four  years  delay  in  bringing  ac- 
tion, held  a  bar.  Jarvis  v.  Ireland,  89 
Wash.   286,   154   Pac.  455. 

[b]  A  delay  of  two  years,  consid- 
ered fatal.  Elgin  v.  Snyder,  60  Ore. 
297,  118  Pac.  280. 

70.  Shuttlefield  f.  Neil,  163  Iowa 
470,  145  N.  W.  1;  McDonald  v.  Benge, 
138  Iowa  591,  116  N.  W.  602;  Dzuris 
r.  Pierce,  216  Mass.  132,  103  N.  E.  296. 
See  generally  the  titles  "Mistake;" 
"Rescission  and  Cancellation." 

71.  Flvnn  r.  Finch,  137  Iowa  378, 
114  N.  W.  1058.  See  generally  the 
title  "Reformation," 

72.  Flynn  v.  Finch,  137  Iowa  378, 
114   N.   W.   1058. 

73.  McDonald  v.  Benge,  138  Iowa 
591,  116  N.  W.  602. 

[a]  A  suit  for  specific  performance 
may  be  resisted  by  defendant  and  re- 
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2.  Pleading.  —  a.  Complaint,  Declaration  or  Petition.  —  A  potition 
for  rescission  of  a  contract  of  exchange  should  state  facts  from  which 
a  rescission  follows  as  a  legal  consequence/* 

If  fraud  is  relied  on  the  false  misrepresentations  should  be  set  out/' 
the  knowledge  of  their  falsity,"  reliance  upon  them  by  the  other 
party,"  and  resulting  damages." 

Information  and  Belief.  —  Rules  as  to  alleging  matters  on  information 
and  belief  are  applicable." 

b.  Plea  or  Ansiv^er.  —  Where  the  action  proceeds  upon  the  ground 
of  fraud,  defendant  should  deny  every  element  of  fraud  set  out  in  the 
complaint.^" 

c.  Amendments.  —  As  in  other  proceedings  the  pleadings  may  be 
ainended^^  to  conform  to  the  evidence.^^ 

3.  Parties.  —  The  general  rule  that  the  action  must  be  brought  in 
the  name  of  the  real  party  in  interest  holds  true  in  suits  for  rescission 
and  cancellation,^^  as  does  also  the  doctrine  that  all  parties  interested 
in  the  subject-matter  of  the  litigation  should  be  made  parties.^*     But 


scission  had  by  him,  where  mutual  mis- 
take appears.  McDonald  v.  Benge,  138 
Iowa  591,  116  N.  W.  602. 

74.  Mo. — Manning  v.  McClure,  168 
Mo.  App.  533,  154  S.  W.  803.  N.  D. 
Sneve  r.  Schwartz,  25  N.  D.  287,  141 
N.  W.  348.  Ore.— Owen  v.  Jones,  68 
Ore.   311,   136    Pac.   332. 

See  generally  the  title  * 'Rescission 
and  Cancellation. ' ' 

[a]  An  allegation  of  rescission  is 
not  necessary  where  the  action  itself  is 
notice  of  plaintiff's  election  to  rescind. 
Sneve  v.  Schwartz,  25  N.  D.  287,  141 
N.  W.  348. 

fb]  Placing  in  Statu  Quo. — If  de- 
fendants have  been  placed  in  statu  quo, 
that  should  be  alleged.  Sneve  v. 
Schwartz,  25  N.  D.  287,  141  N.  W.  348. 

75.  N.  D.— Sneve  v.  Schwartz,  25 
N.  D.  287,  141  N.  W.  348.  Ore.— Burg- 
graf  r.  Brocha,  74  Ore.  381,  145  Pac. 
639.  Tex.— Missouri,  K.  &  T.  Ey.  Co. 
i:  Edwards  (Tex.  Civ.  App.),  176  S.  W. 
60.  Wash. — Johnson  v.  Ryan,  62  Wash. 
60,  112  Pac.  1114. 

See  generally  the  title  "Fraud  and 
Deceit." 

[a]  Constructive  fraud,  at  least,  is 
charged  in  a  complaint  which  alleges 
that  defendants  represented  that  they 
owned  the  land  in  question  and  had 
good  title  thereto,  when  in  fact  they 
did  not  own  it.  Burggraf  V.  Brocha,  74 
Ore.  381,  145  Pac.  639. 

76.  Sneve  v.  Schwartz,  25  N.  D.  287, 
141  N.  W.  348. 

77.  Mabry  v.  Randolph,  7  Cal.  App. 


421,  94  Pac.  403;  Sneve  v.  Schwartz,  25 
N.  D.  287,  141  N.  W.  348. 

[a]  A  belief  in  the  truth  of  the 
statements  made  is  implied  in  an  alle- 
gation that  representations  were  relied 
on.  Mabry  v.  Randolph,  7  Cal.  App. 
421,  94  Pac.  403. 

78.  Baker  v.  Robertson,  138  Mo. 
App.  163,  119  S.  W.  987;  Sneve  v. 
Schwartz,  25  N.  D.  287,  141  N.  W.  348. 

79.  Sneve  v.  Schwartz,  25  N.  D.  287, 
141  N.  W.  348.  See  generally  the  title 
"Information  and  Belief." 

[a]  That  defendants  had  no  title 
mav  be  averred  on  information  and  be- 
lief. Sneve  v.  Schwartz,  25  N.  D.  287, 
141  N.  W.  348. 

80.  Crandall  v.  Parka,  152  Cal.  772, 
93   Pac.   1018. 

[a]  Simply  denying  the  alleged  rep- 
resentation does  not  make  an  issue  of 
the  defendant's  knowledge  as  to  the 
falsity  of  the  representation,  if  made. 
Crandall  v.  Parks,  152  Cal.  772,  93  Pac. 
1018. 

81.  Murray  v.  Speed  (Okla.),  153 
Pac.  181.  See  generally  the  title 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

82.  Murray  v.  Speed  (Okla.),  153 
Pac.  181.     See  1  Standard  Proc.  913. 

83.  Stewart  v.  Hall,  144  Iowa  113, 
122   N.   W.   609. 

84.  Wilbur  v.  Johnson,  32  N.  D. 
314,  155  N.  W.  671. 

fa]  The  -wife  of  plaintiff  (1)  is  a 
necessary  party  to  his  suit  for  recon- 
veyance of  lands  exchanged  where  she 

Vol.  XVIII 


698 


LANDS  AND  LAND  TRANSFERS 


in  a  suit  for  specific  performance  of  a  contract  of  exchange,  only  the 
parties  to  the  contract  are  necessary  parties  to  the  suit.^^ 

4.  Trial.  —  Upon  a  conflict  in  the  evidence,  it  should  be  left  to 
the  jury  to  determine  the  existence  of  the  different  elem-ents  of  the 
alleged  fraud,^^  as  well  as  questions  of  fact  relative  to  the  breach  of 
contract  claimed,^^  and  the  extent  of  damages  suffered.^* 

The  findings  should  be  responsive  to  the  pleadings^^  and  sustained 
by  the  evidence.^" 

The  verdict    must  be  supported  by  the  evidence.^^ 

5.  Judgment  and  Decree.  —  The  particular  judgment  or  decree 
rendered  must  be  warranted  by  the  evidence  and  findings.^^  Ordinarily 
a  decree  of  rescission  should  place  the  parties  in  statu  quo  by  com- 
pelling a  return  of  the  property  exchanged,^^  or  payment  of  its  value 


is  entitled  to  dower  in  such  lands. 
Wilbur  V.  Johnson,  32  N.  D.  314,  155 
N.  W.  671.  (2)  The  necessity  of  join- 
ing her  can  be  obviated  by  the  court 's 
making  an  interlocutory  decree  condi- 
tioning plaintiff's  recovery  upon  con- 
veyance by  her  of  her  dower  interest  in 
the  lands.  Wilbur  v.  Johnson,  32  N.  D. 
314,   155   N.   W.   671. 

85.  Clark  v.  Jankowski,  255  111.  129, 
99  N.  E.  338. 

[a]  A  third  person  who  might  de- 
rive some  pecuniary  benefit  from  the 
carrying  out  of  the  contract  of  ex- 
change is  not  a  necessary  party. 
Clark  V.  Jankowski,  255  111.  129,  99  N. 
E.  338. 

86.  Green  v.  Hayes,  120  Minn.  201, 
139  N.  W.  139;  Boles  v.  Aldridge 
(Tex.),  175  S.  W.  1052.  See  generally 
10  Standard  Proc.  61,  and  the  title 
"Province  of  Judge  and  Jury." 

[a]  Interrogatories  involving  spe- 
cific questions  of  fact  relative  to  the 
fraud  may  be  properly  submitted  to  the 
jury  in  an  equitable  action  to  cancel 
a  fieed.  Green  v.  Hayes,  120  Minn. 
201,  139  N.  W.  139. 

[b]  Whether  reliance  was  placed  by 
plaintiff  on  the  representations  is  for 
iury.  Boles  V.  Aldridge  (Tex.),  175  S. 
W.   1052. 

87.  Norton  v.  Hinecker,  137  Iowa 
612,   115  N.   W.   612. 

88.  Norton  v.  Hinecker,  137  Iowa 
750,  115  N.  W.  612. 

89.  Crandall  r.  Parks,  152  Cal.  772, 
93  Pac.  1018;  Windedahl  v.  Harris  (S. 
D.),  156  N.  W.  489.  See  generally  the 
title  "Findings  and  Conclusions." 

[a~|  Where  scienter  is  not  put  in  is- 
sue by  the  pleadings  a  finding  thereon 
is  not  necessary.  Crandall  v.  Parks, 
152  Cal.   772,  93  Pac.  1018. 

Vol.  XVIII 


fb]  Elements  of  Fraud. — The  court 
should  find  all  the  elements  constituting 
such  deceit  as  will  warrant  a  rescission. 
Windedahl  v.  Harris  (S.  D.),  156  N. 
W.  489. 

[c]  Damages. — In  an  action  seek- 
ing rescission  and  not  damages  a  find- 
ing that  plaintiffs  were  injured  or  dam- 
aged is  not  essential.  Windedahl  V. 
Harris   (S.  D.),  156  N.  W.  489. 

90.  Minn. — Johnson-Van  Sant  Co.  v. 
Martens.  113  Minn.  486,  129  N.  W.  859; 
Pott  V.  Hanson,  109  Minn.  416.  124  N. 
W.  17.  S.  D.— Windedahl  v.  Harris,  156 
N.  W.  489.  Tex.— Benham  r.  Tipton 
(Tex.  Civ.  App.),  181  S.  W.  510;  Will- 
ingham  v.  Geitzenauer  (Tex.  Civ. 
App.),  161  S.  W.  376.  Wis.— Krueger 
r.  Buel,  153  Wis.  583.  142  N.  W.  264. 

91.  McKinley  v.  Macbeth,  113  Minn. 
148,   129   N.   W.  216,   389. 

92  Windedahl  v.  Harris  (S.  D.),  156 
N.  W.  489. 

93.  la. — Campbell  v.  Moorehouse, 
141  Iowa  568,  120  N.  W.  79.  Ky.— Mc- 
Murtry  v.  Vowells,  6  Ky.  L.  Rep.  713. 
Mo. — Burger  v.  Boardman,  254  Mo.  238, 
162  S.  W.  197;  Neuman  r.  Friedman, 
156  Mo.  App.  142,  136  S.  W.  251.  S.  D. 
Windedahl  v.  Harris,  156  N.  W.  489. 
Tex. — Chambers  v.  Grisham  (Tex.  Civ. 
App.),  157  S.  W.  1177;  Paul  r.  Che- 
nault    (Tex.   Civ.  App.),  44  S.  W.   682. 

See  generally  the  title  "Rescission 
and  Cancellation." 

[a]  Rescission  will  he  refused  where 
it  is  impossible  to  put  defendants  in 
statu  quo.  Chambers  v.  Grisham  (Tex. 
Civ.  App.),  157  S.  W.  1177. 

[bl  Though  defendant  has  placed  a 
mortgage  upon  the  property  received 
by  him,  the  court  may  nevertheless  de- 
cree a  rescission.  Rafferty  v.  Heath, 
115  Va.  195,  78  S.  E.  641. 
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where  a  restoration  is  impossible.^*  And  in  any  event  equity  will 
^rant  complete  relief  between  the  parties,®'  adapting  it  to  the  facts 
and  circumstances  of  the  particular  case.^* 

Costs.  —  The  prevailing  party  is,  in  accordance  with  the  general 
nile,  entitled  to  costs.®^ 

XII.  DEEDS.®^  —  A.  Failure  of  Consideration.  —  An  action  to 
recover  the  consideration  stipulated  for  in  the  deed  is  always  available 
to  the  party  entitled  thereto.*® 

Cancellation.!  —  In  a  few  instances  the  courts  have  cancelled  deeds 
for  failure  of  consideration.^  Generally,  however,  unless  fraud,  duress, 
or  undue  influence  appear,^  or  the  promise  is  one  that  amounts  to  a 
condition  subsequent,*  an  absolute  deed  cannot  be  avoided  and  can- 
celled because  of  a  breach  by  the  grantee  of  a  promise  in  consideration 
for  which  the  deed  was  executed.^ 


94.  D.  C. — Forrest  v.  Wardman,  40 
App.  Cas.  520.  la. — Campbell  v.  Moore- 
house,  141  Iowa  568,  120  N.  W.  79. 
Minn. — Pott  v.  Hanson,  109  Minn.  416, 
124  N.  W.  17.  Mo.— Neuman  v.  Fried- 
man, 156  Mo.  App.  142,  136  S.  W.  251. 
Okla.— Murray  v.  Speed,  153  Pae.  181. 
Utah. — See  Kennison  r.  Lundy,  45  Utah 
495,  146  Pac.  552.  Wash. — Mumford  v. 
Smith,  89  Wash.  98,  154  Pac.  153. 

[a]  If  defendants  have  disposed  of 
the  property,  thereby  rendering  the 
prayed  for  cancellation  impossible, 
equity  will  grant  such  alternative  relief 
as  the  facts  and  circumstances  justify. 
Neuman  v.  Friedman,  156  Mo.  App.  142, 
136  S.  W.  251. 

95.  Riggins  v.  Sweatt,  159  Cal.  559, 
114  Pac.  824. 

[a]  Though  cancellation  alone  is 
sought  by  plaintiff,  an  equitable  decis- 
ion in  the  case  may  require  other  relief, 
such  as  a  rescission  of  the  contract  be- 
tween the  parties  with  an  accounting 
to  adjust  the  loss  and  damage  they  sus- 
tained. Riggins  V.  Sweatt,  159  Cal.  559, 
114  Pac.  824. 

96.  Cal.— Coffman  v.  Bushard,  164 
Cal.  663,  130  Pac.  425.  la.— Campbell 
V.  Moorehouse,  141  Iowa  568,  120  N. 
W.  79.  Ky.— McMurtry  v.  Vowells,  6 
Ky.  L.  Rep.  719.  Mo. — Burger  v.  Board- 
man,  2.54  Mo.  238,  162  S.  W.  197.  Wash. 
Mumford  v.  Smith,  89  Wash.  98,  154 
Pac.  153. 

fa]  If  an  incumbrance  existed  on 
land  exchanged  to  defendant  and  sold 
by  the  latter,  the  plaintiff  on  rescission 
is  entitled  to  judgment  for  the  value 
of  the  land  less  the  amount  of  the  in- 
cumbrance and  the  defendant  to  a  judg- 
ment reconveying  his  land  subject  to 


the  incumbrance.     Campbell  v.  Moore- 
house, 141  Iowa  568,  120  N.  W.  79. 

97.  Cal.— Coffman  v.  Bushard,  164 
Cal.  663,  130  Pac.  425.  la.— McDonald 
I.  Benge,  138  Iowa  591,  116  N.  W.  602. 
Mo.— Ozias  V.  Haley,  141  Mo.  App.  637. 
125  S.  W.  556. 

See  generally  the  title   "Costs." 

98.  As  to  escrows,  see  i7ifra,  XTII. 
As  to   contracts  to   convey,   see   the 

title  "Vendor  and  Purchaser." 

Covenants,  see  the  title  "Covenant, 

Action  of;"  6  Standard  Proc.  133. 
Action  to  reform,  see  the  title  "Ee- 

f  ormation. ' ' 

99.  Clark  v.  Hindman,  46  Ore.  67, 
79  Pac.  56. 

1.  Action  to  rescind  or  cancel,  see 
the  title  "Rescission  and  Cancella- 
tion." 

2.  Ky.— Westerfield  v.  Pendleton,  19 
Ky.  L.  Rep.  2030,  45  S.  W.  97.  Minn. 
Staring  Co.  v.  Rossman,  132  Minn.  209, 
156  N.  W.  120.  Tex.— Brady  v.  Cope 
(Tex.  Civ.  App.),  187  S.  W.  678;  Rich- 
erson  v.  Moody,  17  Tex,  Civ.  App.  67, 
42  S.  W.   317. 

3.  See  infra,  this  section, 

4.  See  infra,  XII,  C,  2. 

5.  U,  S.— D.  T.  McKeitham  Lumb. 
Co,  V,  Fidelity  Trust  Co.,  223  Fed.  773, 
139  CCA.  353.  Ala.— Sewell  v.  Walk- 
ley,  73  So.  422;  Sellers  v.  Knight,  185 
Ala.  96,  64  So.  329.  Cal.— Duckworth  v. 
Watsonville  Water  &  Light  Co.,  170 
Cal.  425,  150  Pac.  58;  Sehott  v.  Schott, 
168  Cal.  342,  143  Pac.  595;  Downing  v. 
Rademacher,  62  Pac,  1055.  Ga, — Moore 
r.  Turner,  91  S.  E.  13;  Wood  v.  Owen, 
133  Ga.  751,  66  S.  E.  951;  Brand  v. 
Power,  110  Ga.  522,  36  S.  E.  53.  111. 
Calkins  v.  Calkins,  220  III.  Ill,  77  N. 
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B.  Invalidity  of  Deed.  —  1.  Remedies.  —  An  invalid  deed  willj 
as  a  general  rule  be  set  aside  and  cancelled  in  equity  whether  the  in- 
validity results  from  the  incapacity  of  the  parties,^  mistake/  fraud,^ 
duress,^  or  undue  influence.^"  But  if  illegality  exists  in  the  deed  and 
the  parties  are  equally  at  fault  a  court  of  equity  will  not  enforce  the 
agreement  while  executory  nor  set  aside  the  conveyance. ^^ 

2.  Pleading.  —  Mere  allegations  that  deeds  to  land  were  obtained 
through  fraud  or  duress  or  undue  influence  are  not  sufficient.  It  is 
essential  that  the  facts  relied  upon  as  constituting  the  fraud,  etc. 


E.  102.  la.— Burch  v.  Nicholson,  157 
Iowa  502,  137  N.  W.  1066;  Wheatley 
V.  Wheatley,  102  Iowa  737,  70  N.  W. 
689.  Miss. — Lowrey  v.  Lowrey,  111 
Miss.  153,  71  So.  309;  Lee  v.  McMorries, 

107  Miss.  889,  06  So.  278;  Dixon  r.  Mill- 
ing, 102  Miss.  449,  59  So.  804,  43  L.  R. 
A.  (N.  S.)  916.    Mo.— Shafer  r.  Shafer, 

190  S.  W.  323;  Brinkerhoff  v.  Juden, 
2.55  Mo.  698,  164  S.  W.  523;   Schaeflfer 

■V.  Muenchen,  7  Mo.  App.  563.  Ore. 
Clark  i\  Hindman,  46  Ore.  67,  79  Pac. 
56.  S.  C— Knight  v.  Jones,  93  S.  C. 
376,  76  S.  E.  978.  Wis.— Thomas  v.  Me- 
Kav,  143   Wis.  524,  128  N.  W.  59. 

See  infra,  XII,  C,  2,  b,  (II),  (C). 

e.  Ark.— Boyd  v.  Boyd,  123  Ark. 
134,  184  S.  W.  838;  Beaty  v.  Swift,  123 
Ark.  166,  184  S.  W.  442.  Del.— Me- 
Knatt  V.  McKnatt  (Del.  Ch.),  93  Atl. 
367.    111.— Dalbey  v.  Haves,  267  111.  52 J, 

108  N.  E.  657.  Mich.— Akers  v.  Mead, 
188  Mich.  277,  154  N.  W.  9.  Mo. 
Masterscn  v.  Sheahan,  186  S.  W.  524. 
N.  J. — Grimminger  v.  Alderton,  85  N. 
J.  Eq.  425,  96  Atl.  80.  Okla.— Miller 
V.  Folsom,  149  Pac.  1185.  S.  C— Hagin 
v.  Barrow,  103  S.  C.  450,  88  S.  E.  299. 
Va.— Crawley  v.  Glaze,  117  Va.  274,  84 
S.  E,  671.  Vt.— Slafter  v.  Savage,  89 
Vt.  352,  95  Atl.  790.  Tex.— Johnson  v. 
Johnson  (Tex.  Civ.  App.),  191  S.  W. 
366.  W.  Va. — Barnett  v.  Greathhouse, 
88  S.  E.  1013. 

7.  Ala. — Manfredo  v.  Manfredo,  191 
Ala.  322,  68  So.  157.  111.— Bivins  v. 
Kerr,  268  111.  164,  108  N.  E.  996.  W.  Va. 
E.  D.  Johnson  Milling  Co.  v.  Read,  76 
W.  Va.  557,  85  S.  E.  726. 

[a]  Mistake  of  law  alone  not  suffi- 
cient ground  for  rescission  or  cancella- 
tion of  a  deed.  Campbell  v.  Newman 
(Okla.),  151   Pac.  602. 

8.  Ala. — Chance  v.  Chapman,  195 
Ala.  513,  70  So.  676;  Kirby  v.  Arnold, 

191  Ala.  263,  68  So.  17.  Cal.— Wilcox 
V.  Wilcox,  171  Cal.  770,  155  Pac.  95. 
111.— Sparrow   v.   Wilcox,  272   111.   632, 
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112  N.  E.  296;  Chamberlin  v.  Sanders, 
268  111.  41,  108  N.  E.  666.  Ind.— West- 
phal  V.  Heekman,  113  N.  E.  299;  Dun- 
ker  V.  Calahan  (Ind.  App.),  113  N.  E. 
15.  Ky.— Brown  1-.  Slaton,  172  Ky.  787, 
189  S.  W.  1130;  Yellow  Chief  Coa'l  Co. '3 
Trustee  v.  Johnson,  166  Ky.  663,  179  S. 
W.  599.  Neb.— Miller  v.  W.  C.  Wentz 
Co.,  99  Neb.  286,  156  N.  W.  634.  N.  Y. 
Butler  V  Butler,  93  Misc.  258,  157  N. 
Y.  Supp.  188.  S.  D.— Herreid  v.  Chicago 
etc.  Ry.  Co.,  159  N.  W.  1064.  Tex. 
Wvatt  V.  Chambers  (Tex.  Civ.  App.), 
182  S.  W.  16;  Holt  v.  Gordon  (Tex. 
Civ.  App.),  176  S.  W.  902. 

[a]  Gross  inadequacy  of  considera- 
tion amounting  to  fraud.  Browu  t. 
Slaton,  172  Ky.  787,  189  S.  W.  1130; 
Barker  v.  Wiseman  (Okla.),  151  Pac. 
1047. 

9.  Ala. — Rice  v.  Henderson  Boyd 
Lumb.  Co.,  73  So.  70.  la.— Wilson  v. 
Calhoun,  170  Iowa  111,  151  N.  W.  1087. 
Ky. — Finlayson  v.  Cuyuga  Coal  &  Coke 
Co.,  173  Kv.  763,  191  S.  W.  486;  Phil- 
lips V.  Phillips,  173  Ky.  608,  191  S.  W. 
4S2.  N.  Y.— Faulkner  v.  Faulkner.  162 
App.  Div.  848,  147  N.  Y.  Supp. '  74.'!. 
Okla. — Harris-Lipsitz  ;Oo.  v.  Oldham, 
155  Pac.  865.  Tex. — Burnett  v.  Conti- 
nental State  Bank  (Tex.  Civ.  App.), 
191  S.  W.  172. 

10.  Cal.— Cox  V.  Shnerr,  172  Cal. 
371,  156  Pac.  509.  Ind.— Beavers  v. 
Bess,  58  Ind.  App.  287,  108  N.  E.  266. 
Ky.— Beard  r.  Beard,  173  Kv.  131,  190 
S.  W.  703.  Mich.— Pritchard  r.  Hutton, 
187  Mich.  346,  153  N.  W.  705.  Minn. 
Thill  V.  Freiermuth,  132  Minn.  242,  156 
N.  W.  260.  N.  J.— Jacobus  r.  Waits, 
86  N.  J.  Eq.  148,  97  Atl.  958.  N.  C. 
Brown  r.  Brown,  171  N.  C.  649,  88  S- 
E.  870.  Vt. — Normand  V.  Normand,  89 
Vt.  77,  94  Atl.  172. 

11.  Woodall  V.  Peden,  274  111.  301, 

113  N.  E.  608. 
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be  set  out. ^2  Nor  does  a  pleadini?  to  set  aside  a  deed  for  fraud  and 
duress  raise  the  issue  of  undue  influence.^' 

C.  Conditions  and  Restrictions.  —  1.  General  Statement.  —  Al- 
thouejh  limitations  as  to  the  use  of  property  are  not  favored.'*  the 
law,  nevertheh^ss,  recognizes  the  grantor's  right  to  insert  in  his  deed 
such  conditions  and  restrictions  as  to  the  use  of  the  property  as  he 
may  see  fit  and  empowers  the  courts  to  enforce  them,  providing  they 
do  not  contravene  public  policy.'"* 

2.  Conditions  Subsequent.  —  a.  Nature  of.  —  A  condition  subse- 
quent may  be  for  the  payment  of  money,"  or  for  the  performance  of 
some  collateral  object,  illustrations  of  which  appear  in  the  notes." 
In  either  case  the  title  of  the  premises  conveyed  vests  absolutely 
in  the  grantee  subject  only  to  be  defeated  upon  breach  of  the  con- 


12.  U.  S.— Rhino  v.  Emery,  72  Fed. 
382,  18  C.  C.  A.  600.  Ala. — Broughton 
r.  Walker,  72  So.  529.  Cal.— Yordi  v. 
Yordi,  6  Cal.  App.  20,  91  Pac.  348.  Ga. 
Hickman  v.  Cornwell,  145  Ga.  368,  89 
S.  E.  330.  Ky. — Crawford  v.  Dupriest, 
160  Kv.  384,  169  S.  W.  840.  Mo. 
Overton  r.  Overton,  131  Mo.  559,  33  S. 
W.  1.  Ore.— Boelk  v.  Nolan,  56  Ore. 
229,  107  Pac.  689. 

See  generally  the  title  "Fraud." 

13.  Tanforan  v.  Tanforan,  173  Cal. 
270,  159  Pac.  709. 

14.  Ala. — Seaboard  Air  Line  E.  Co. 
V.  Anniston  Mfg.  Co.,  186  Ala.  264,  65 
So.  187.  Del. — First  Presbyterian 
Church  V.  Bailey  (Del.  Ch.),  97  Atl. 
583.  Ga.— Taylor  r.  Sutton,  15  Ga.  103, 
60  Am.  Dec.  682.  111. — Loomis  v.  Col- 
lins, 272  111.  221,  111  N.  E.  999;  Ger- 
ling  r.  Lain,  269  111.  337,  109  N.  E.  972. 
Me. — Hooper  v.  Cummings,  45  Me.  359. 
N.  J.— Southard  v.  Central  E.  Co.,  26 
N.  J.  L.  13.  N.  C— Huntley  v.  Mc- 
Braver,  172  N.  C.  642,  90  S.  E.  754. 
Ore.— Jakel  r.  Seeck,  79  Ore.  489,  154 
Pac.  424,  155  Pac.  1192.  Eng.— Clav- 
ering  v.  Ellison,  25  L.  J.  Ch.  (N.  S.) 
274. 

15.  Ark. — Eogers  v.  Sebastian,  21 
Ark.  440.  Colo. — Fusha  v.  Dacono 
Townsite  Co.,  60  Colo.  315,  153  Pac. 
226.  111.— Sherman  v.  Town  of  Jeffer- 
son, 274  111.  294,  113  N.  E.  624.  Ind. 
Hershman  v.  Hershman,  63  Ind.  451. 
Ky. — Klasener  r.  Eobinson,  30  Ky.  L. 
Rep.  1032,  100  S.  W.  255.  Me.— Eandall 
r  Marble,  69  Me.  310,  31  Am.  Rep.  281. 
Miss.— Barksdale  v.  Elam,  30  Miss.  694. 
Mo.— Shafer  v.  Shafer,  190  S.  W.  323. 
N.  Y. — Southwiek  t:.  New  York  Chris- 
tian M.  Society,  151  App.  Div.  116,  135 
N.  Y.  Supp.  392.  Okla. — Eoss  v.  Sander- 
son, 162  Pac.  709. 


16.  111. — Dodsworth  v.  Dodsworth, 
254  111.  49,  98  N.  E.  279.  Ind.— Huff- 
man V.  Rickets,  60  Ind.  App.  526,  111 
N.  E.  322.  Va.— Potomac  Power  Co.  v. 
Burchell,  109  Va.  676,  64  S.  E.  982. 

17.  See  infra,  this  note. 

[a]  Condition  To  Maintain  the 
Grantor.— Ind.— Huffman  v.  Rickets,  60 
Ind.  App.  526,  111  N.  E.  322.  la. 
Strothers  v.  Woodcox,  142  Iowa  648,  121 
N,  W.  51.  Ky.— Lowe  v.  Stepp,  132  Ky. 
75,  116  S.  W.  293.  Minn.— Bruer  v. 
Bruer,  109  Minn.  260,  123  N.  W.  813, 
28  L.  R.  A.  (N.  S.)  608;  Ebert  v.  Gild- 
meister,  106  Minn.  83,  118  N.  W.  155. 
N.  C— Britton  v.  Taylor,  168  N  C.  271, 
84  S.  E.  280.  Wis.- Gloeke  v.  Glocke, 
113  Wis.  303,  89  N.  W.  118,  57  L.  E. 
A.  458. 

[b]  Restraint  on  Alienation. — (1) 
Price  V.  Virginia  Iron,  Coal  &  Coke  Co., 
171  Ky.  523,  188  S.  W.  658;  Kentland 
Coal  &  Coke  Co.  v.  Keen,  168  Kv.  836, 
183  S.  W.  247;  Pond  Creek  Coal 
Co.  t'.  Eunyon,  161  Ky.  64,  170  S.  W. 
501.  (2)  Sale  to  negro  forbidden. 
Queensborough  Land  Co.  v.  Cazeaux, 
136  La.  724,  67  So.  641,  Ann.  Cas. 
1916D,  1248,  L.  E.  A.  1916B,  1201. 

fe]  Agreement  To  Construct  Rail- 
road.— U.  S. — Bryan  r.  Bliss-Cook  Oak 
Co.,  178  Fed.  217,  101  C.  C.  A.  577.  Ala. 
Seaboard  Air  Line  E.  Co.  v.  Anniston 
Mfg  Co.,  186  Ala.  264,  65  So.  187.  Ark. 
Moore  v.  Sharpe,  91  Ark.  407,  121  S. 
W.  341,  23  L.  E.  A.  (N.  S.)  937.  111. 
Golconda  Northern  Rv.  r.  Gulf  Lines 
Connecting  Ry.,  265  HI.  194,  106  N.  E. 
818,  Ann.  Cas.  1916A,  833. 

fdl  Sale  of  intoxicating  liquors  for- 
bidden. Fusha  V.  Dacono  Townsite  Co., 
60  Colo.  315,  153  Pac.  226. 
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dition,^^  and  the  grantor  and  his  heirs  retain  a  mere  personal  interest 
in  the  property,  technically  called  the  possibility  of  reverter.^^ 

b.  Enforcement.  —  (I.)  In  General. — While  the  breach  of  a  cove- 
nant in  a  deed  renders  the  covenantor  liable  in  damages  only/"  failure 
to  perform  a  condition  subsequent  may  result  in  the  forfeiture  of 
the  estate,^^  unless  the  forfeiture  has  been  waived.^^  Unlike  the 
breach  of  a  condition  precedent  which  prevents  the  estate  from  vest- 
ing,23  or  of  a  conditional  limitation  which  effects  the  immediate  passage 
of  the  title  to  the  person  to  whom  the  property  is  limited  over,^*  a 
breach  of  a  condition  subsequent  does  not  terminate  the  estate  but 
merely  gives  rise  to  a  right  to  terminate  it  by  some  act  equivalent 
to  a  reentry  at  common  law.^^    And  this  rule  applies  even  though  the 


18.  Ky.— Adkins  v.  Adkins,  171  Ky. 
762,  188  S.  "W.  843;  Kentland  Coal  & 
Coke  Co.  V.  Keen,  168  Ky.  836,  183  S. 
W.  247.  Mass. — Shattuck  v.  Hastings, 
99'  Mass.  23.  N.  Y. — Southwick  v.  New 
York  Christian  M.  Society,  151  App. 
Div.  116,  135  N.  Y.  Supp.  392. 

19.  Southwick  v.  New  York  Chris- 
tian   M.    Society,    151    App.    Div.    116, 

135  N.   Y.   Supp.    392. 

[a]  Partition  of  the  grantor's  in- 
terest cannot  be  had.  Hart  v.  Lake,  273 
111.  60,  112  N.  E.  286. 

20.  Cal. — Leonard  v.  Home  Builders, 
161  Pac.  1151;  Tropico  Land  &  Imp. 
Co.  f.  Lambourn,  170  Cal.  33,  148  Pac. 
206.  N.  J.— Ocean  City  Land  Co.  v. 
Weber,  84  N.  J.  Eq.  505,  94  Atl.  1102. 
Vt.— French  v.  Slack,  89  Vt.  514,  96 
Atl.  6. 

21.  Cal. — Firth  v.  Los  Angeles  Pa- 
cific Land  Co.,  28  Cal.  App.  399,  152 
Pac.  935.  Colo. — Fusha  v.  Dacono  Town- 
site  Co.,  60  Colo.  315,  153  Pac.  226.  La. 
Qneensborough    Land    Co.    f.    Cazeaux, 

136  La.  724,  67  So.  641,  Ann.  Cas. 
1916D,  1248,  L.  R.  A.  1916B,  1201.  Tenn. 
Lumsden  v.  Payne,  120  Tenn.  407,  114 
S.  W.  483,  21  L.  R.  A.   (N.  S.)   605. 

fa]  Effect  of  Forfeiture. —  (1) 
Where  the  grantor  repossesses  the  prop- 
erty upon  breach  of  condition  subse- 
quent, he  becomes  seised  of  the  estate 
that  he  had  at  the  time  of  the  making 
of  the  conditional  conveyance  free  from 
any  subsequent  lien  or  conveyance  (U. 
S. — Adams  v.  Ore  Knob  Copper  Co.,  7 
Ted.  634,  4  Hughes  589.  N.  H.— Barker 
V.  Cobb,  36  N.  K.  344.  Ore.— Bav  City 
Land  Co.  v.  Craig,  72  Ore.  31,  143  Pac. 
911.  Wis. — Maginnis  v.  Knickerbocker 
Ice  Co.,  112  Wis.  385,  88  N.  W.  300,  69 
L.  R.  A.  833),  (2)  and  free  from  all 
claims  for  outlays  or  improvements 
upon    the    property   conditionally    con- 
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veved.    Bay  City  Land  Co.  v.  Craig,  72 
Ore.  31,  143  Pac.  911. 

22.  Mass. — Hubbard  v.  Hubbard,  97 
Mass.  188,  93  Am.  Dec.  75;  Guild  v. 
Richards,  16  Gray  309;  Proprietors  of 
Brattle  vSquare  Church  v.  Grant,  3  Gray 
142,  148,  63  Am.  Dec.  725.  N.  Y. 
Jackson  ex  dem.  Bronck  v.  Crysler,  1 
Johns.  Cas.  125.  Pa. — Sharon  Iron  Co. 
V.  Erie,  41  Pa.  341. 

[a]  Wliat  Constitutes  Waiver. — Any 
conduct  by  the  grantor  having  a  right 
to  declare  a  forfeiture  of  the  deed  for 
breach  of  condition  subsequent,  which 
is  calculated  to  induce  the  grantee  to 
believe  that  a  forfeiture  will  not  be 
insisted  on,  amounts  to  a  waiver  of  the 
right  to  declare  a  forfeiture.  Kamp- 
man  v.  Kampman,  98  Ark.  328,  135  S. 
W.   905. 

23.  Brannan  v.  Mesick,  10  Cal.  95; 
Donnellv  v.  Eastes,  94  Wis.  390,  69 
N.  W.  157. 

24.  Ind.— Fall  Creek  School  Twp.  v. 
Shuman,  55  Ind.  App.  232,  103  N.  E. 
677.  Me. — Osgood  r.  Abbott,  58  Me. 
73.  Mass. — Guild  v.  Richards,  16  Gray 
309. 

25.  XJ.  S.— Bryan  v.  Bliss-Cook  Oak 
Co.,  178  Fed.  217,  101  C.  C.  A.  577. 
Conn. — Lewis  v.  Lewis,  74  Conn.  630, 
51  Atl.  854,  92  Am.  St.  Rep.  240.  Ga. 
Moss  V.  Chappell,  126  Ga.  196,  54  S.  E. 
968,  11  L.  R.  A.  (N.  S.)  398.  lU.— Hart 
r.  Lake,  273  111.  60,  112  N.  E.  286: 
Golconda  Northern  Ry.  v.  Gulf  Lines 
Connecting  Ry.,  265  III.  194,  106  N.  E. 
818,  Ann.  Cas.  1916A,  833.  Ind.— Huff- 
man V.  Rickets,  60  Ind.  App.  526,  111 
N.  E.  322;  Fall  Creek  School  Twp.  v. 
Shuman,  55  Ind.  App.  232,  103  N.  E. 
677.  la. — Hess  v.  Kernen  Bros.,  149  N. 
W.  847:  Strothers  v.  Woodcox,  142  Iowa 
648,  121  N.  W.  51.  Ky.— Kentland  Coal 
&  Coke  Co.  V.  Keen,  168  Ky.  836,  183 
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land  is  expressly  conditioned  to  revert  upon  breach  or  non-performance 
of  the  condition.^"  But  if  the  grantor  is  in  possession  of  the  land,  re- 
entry or  other  proceedings  are  not  necessary  to  re-vest  the  estate  in 
him  upon  condition  broken.^^ 

(II.)  Remedies  To  Enforce. —  (A.)  Reentry. — The  common-law  reme- 
dy for  enforcing  a  forfeiture  for  breach  of  condition  subsequent,  by  re- 
entry upon  the  premises  or  by  a  public  attemjpt  to  reenter  together 
with  a  declaration  of  forfeiture,^^  is  still  available  as  a  method  of 
taking  advantage  of  the  breach.^" 

(B.)    Actions. —  Upon  breach  of  a  condition  subsequent,  the  party 


S.  W.  247.  Me.— Tallman  v.  Snow,  35 
Me.  342.  Miss.— Yazoo  &  M.  V.  R.  Co. 
V.  Lakeview  Traction  Co.,  100  Miss. 
281,  56  So.  393.  N.  Y,— Union  College 
V.  New  York,  65  App.  Div.  553,  73  N. 
Y.  Supp.  51.  N.  C. — Robinson  v.  In- 
gram, 126  N.  C.  327,  35  S.  E.  612.  Tenn. 
Humphreys  County  Board  v.  Baker,  134 
S.  W.  863. 

[a]  Nature  of  Right. — The  right  of 
the  grantor  or  his  heirs  to  re-enter  or 
enforce  a  forfeiture  is  not  an  estate 
but  only  a  personal  privilege  to  reclaim 
the  land  within  a  reasonable  time  after 
the  breach.  If  it  is  not  exercised  with- 
in such  time,  the  right  is  gone  and  the 
title  becomes  absolute  in  those  to  whom 
the  conveyance  was  made.  Kentland 
Coal  &  Coke  Co.  v.  Keen,  168  Ky.  836, 
183  S.  W.  247. 

26.  Yazoo  &  M.  V.  R.  Co.  v.  Lake- 
view  Traction  Co.,  100  Miss.  281,  56 
So.  393. 

27.  Ind. — Thompson  v.  Thompson,  9 
Ind.  323,  68  Am.  Dec.  638.  la.— Tay- 
lor f.  f3edar  Rapids,  etc.  R.  Co.,  25 
Iowa  371.  Me. — Frost  v.  Butler,  7 
Greenl.  225,  22  Am.  Dee.  199.  Mass. 
Hubbard  v.  Hubbard,  97  Mass.  188,  93 
Am.  Dec.  75;  President,  etc.  of  Lin- 
coln Bank  v.  Drummond,  5  Mass.  321. 
Mo.— O'Brien  r.  Wagner,  94  Mo.  93,  7 
S.  W.  19,  4  Am.  St.  Rep.  362.  N.  H. 
Rollins   V.   Riley,   44   N.   H.   9. 

28.  Conn. — Warner  v.  Bennett,  31 
Conn.  468;  Chalker  v.  Chalker,  1  Conn. 
79,  6  Am.  Dec.  206.  Mass.— Hubbard 
r.  Hubbard,  97  Mass.  188,  93  Am.  Dec. 
75.  Miss. — Memphis  &  C.  R.  Co.  v. 
Neighbors,  nl  Miss.  412. 

[a]  Out  of  the  doctrine  of  livery  of 
seisin  grew  the  necessity  for  re-entry; 
it  being  essential  that  the  forfeiture 
for  condition  broken  be  accomplished 
by  acts  of  equal  dignity  and  notoriety 
with  those  which  created  the  condition, 
viz.,  delivery  either  actual  or  symbolic. 


See  Moore  v.  Sharpe,  91  Ark.  407,  121 
S.   W.   341,   23   L.   R.   A.    (N.  S.)    937. 

[b]  Character  of  Re-entry. — The  en- 
try should  be  an  open  and  notorious 
act,  equivalent  to  investiture  of  land 
by  livery  of  seisin.  It  is  not  necessary 
that  the  party  entering  should  declare 
at  the  time  for  what  purpose  he  enters. 
Moore  v.  Sharpe,  91  Ark.  407,  121  S.  W. 
341,  23  L.  R.  A.   (N.  S.)   937. 

Re-entry  as  a  prerequisite  to  action 
to  recover  the  premises,  see  infra,  XII, 
C,  2,  b,   (II),   (A). 

29.  U.  S.— Bryan  v.  Bliss-Cook  Oak 
Co.,  178  Fed.  217,  101  C.  C.  A.  577. 
Ark. — See  Moore  v.  Sharpe,  91  Ark. 
407,  121  S.  W.  341,  23  L.  R.  A.  (N.  S.) 
937.  Cal. — See  Firth  v.  Los  Angeles 
Pacific  Land  Co.,  28  Cal.  App.  399,  152 
Pae.  935.  Ga,— Wadley  Lumber  Co.  v. 
Lott,  130  Ga.  135,  60  S.  E.  836.  Minn. 
Minneapolis  Threshing  Machine  Co.  v. 
Hanson,  ]01  Minn.  260,  112  N.  W.  217, 
118  Am.  St.  Rep.  623.  Ore.- Bay  City 
Land  Co.  v.  Craig,  72  Ore.  31,  143  Pac. 
911.  Tenn. — Lumsden  v.  Payne,  120 
Tenn.  407,  114  S.  W.  483,  21  L.  R.  A. 
(N.  S.)  605.  Tex.— Citizens'  Water  Co. 
V.  McGinlev  (Tex.  Civ.  App.),  175  S. 
W.  457. 

[a]  The  reason  for  retaining  the 
remedy  has  been  thus  stated:  "Re-en- 
try for  condition  broken  is  still  a 
proper  method  of  effecting  a  forfeiture, 
not  because  it  is  necessary  as  a  resump- 
tion of  seisin  and  essential  to  a  trans- 
fer of  title,  but  because  it  is  an  open 
and  unequivocal  manifestation  of  the 
purpose  of  the  grantor  to  take  advan- 
tage of  the  breach  of  the  condition 
subsequent."  Bryan  v.  Bliss-Cook  Oak 
Co.,  178  Fed.  217,  101   C.  C.  A.  577. 

[b]  A  subsequent  deed,  executed  by 
an  original  grantor,  after  condition 
broken  is  equivalent  to  re-entry  and  is 
effectual  for  the  purpose  of  declaring 
a  forfeiture  and  vesting  the  title  in  the 
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entitled  to  take  advantage  thereof  may  sue  to  recover  the  damages  he 
has  sustained.^'' 

Recovery  of  Possession.  —  The  right  to  recover  possession  of  the 
property  accruing  upon  breach  of  condition  subsequent  in  a  deed, 
is  enforceable  by  writ  of  entry,"^  ejectment,^^  action  in  the  nature  of 
ejectment,"^  or  trespass  to  try  title.-'* 

(C.)  Equitable  Relief.  —  Equity  leans  against  forfeitures  and  has 
frequently  refused  to  enforce  them.^'     Nevertheless  if  no  other  ade- 


pubsequent  grantee.  Moore  v.  Sharpe, 
91  Ark.  407,  121  S.  W.  341,  23  L.  R.  A. 
(N.  S.)   937. 

30.  McWhorter  v.  Hetzel,  124  Ind. 
129,  24  N.  E.  743;  Gall  v.  Gall,  126  Wis. 
390,  105  N.  W.  953,  5  L.  R.  A.  (N.  S.) 
603. 

Election  between  action  for  damages 
and  other  remedy,  see  infra,  XII,  C,  2, 
b,  (II),  (D). 

31.  Laking  v.  French,  183  Mass.  9) 
66  N.  E.  602;  Frost  v.  Butler,  7  Greenl. 
(Mo.)  225,  22  Am.  Dec.  199.  See  gen- 
erally the  title  "Writ  of  Entry." 

[a]  Re-entry  necessaiy  before  a 
writ  of  entry  can  be  maintained. 
Sperry  v.  Sperry,  8  N.  H.  477. 

32.  U.  S. — Cowell  v.  Colorado 
Springs  Co.,  100  U.  S.  55,  25  L.  ed. 
547;  Ruch  v.  Rock  Island,  97  U.  S.  693, 
24  L.  ed.  1101;  Union  Pac.  R.  Co.  v. 
Cook,  98  Fed.  281,  39  C.  C.  A.  86.  Ga. 
Moss  V.  Chappell,  126  Ga.  196,  54  S.  E. 
968,  11  L.  R.  A.  (N.  S.)  398.  Kan. 
Ritchie  v.  Kansas,  N.  &  D.  Ry.  Co.,  55 
Kan.  36,  39  Pac.  718.  Me.— Randall  v. 
Wentworth,  100  Me.  177,  60  Atl.  871. 
Minn. — Sioux  City,  etc.  Ry.  Co.  v.  Sin- 
ger, 49  Minn.  301,  51  N.  W.  905,  32  Am. 
St.  Rep.  554,  15  L.  R.  A.  751.  Miss. 
Yazoo  &  M.  V.  R.  Co.  v.  Lakeview 
Traction  Co.,  100  Miss.  281,  56  So.  393. 
Mo. — Avefy  v.  Kansas  City  &  S.  R.  Co., 
113  Mo.  561,  21  S.  W.  90;  Ellis  v. 
Kyger,  90  Mo.  600,  3  S.  "W.  23;  Messer- 
smith  V.  Messersmith,  22  Mo.  369.  Neb. 
Jetter  v.  Lyon,  70  Neb.  429,  97  N.  W, 
596.  N.  H.— Gillis  v.  Bailey.  17  N.  H. 
18.  N.  J.— Oxford  Board  of  Trade  v. 
Oxford  Iron  &  Steel  Co.,  81  N.  J.  L. 
694,  80  Atl.  324;  McKelway  f.  Sevmour, 
29  N.  J.  L.  321;  Cornelius  v.  Ivins,  26 
N.  J.  L.  376.  N.  Y.— Trustees  of  Un- 
ion College  V.  New  York,  173  N.  Y.  38, 
65  N.  E.  853,  93  Am.  St.  Rep.  569; 
Plumb  r.  Tubbs,  41  N.  Y.  442;  Nicoll 
V.  New  York  &  E.  R.  Co.,  12  N.  Y.  121: 
Jackson  ex  dem.  Bronck  r.  Crysler,  1 
Johns.  Cag.  125.  N.  D. — Griswold  r. 
Minneapolis,  etc.  R.  Co.,  12  N.  D.  435, 
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97  N.  W.  538,  102  Am.  St.  Rep.  572. 
Ohio. — Sperry 's  Lessee  v.  Pond,  5  Ohio 
387,  24  Am.  Dec.  296.  Pa.— Ringrose  f. 
Ringrose,  170  Pa.  593,  33  Atl.  129; 
Schnyder  v.  Orr,  149  Pa.  320,  24  Atl. 
306;  Soper  v.  Guernsey,  71  Pa.  219; 
Cook  V.  Trimble,  9  Watts  15;  Bear  v. 
Whisler,  7  Watts  144.  Tenn. — Hum- 
phreys County  Board  v.  Baker,  134  S. 
W.  863.  Tex.— Gulf,  etc.  Ry.  Co.  v. 
Dunman,  74  Tex.  265,  11  S.  W.  1094. 
Wash. — Lewiston  Water  &  Power  Co.  t;. 
Brown,  42  Wash.  555,  85  Pac.  47.  W.  Va. 
Martin  v.  Ohio  R.  R.  Co.,  37  W.  Va. 
349,  16  S.  E.  589.  Wis.— Horner  v. 
Chicago,  etc.  R.  Co.,  38  Wis.  165.  Eng. 
Doe  ex  dem.  Bish  r.  Keeling,  1  M.  & 
S.  95,  105  Eng.  Reprint  36. 

[a]  A  condition  in  real  estate  de- 
vised to  a  son,  cannot  be  enforced  by 
ejectment.  Craven  v.  Bleakney,  9  Watts 
(Pa.)  19. 

See  generally  the  title  "Ejectment." 
Necessity  of  re-entry  or  demand  be- 
fore bringing  ejectment,  see  infra,  XII, 
C,  2,  b,   (II),   (A). 

[b]  Condition  against  sale  of  liquor 
on  the  premises  enforced  by  ejectment. 
Lehigh  Coal  &  Navigation  Co.  v.  Gluck, 
5  Pa.  Co.  Ct.  662. 

[c]  Condition    for    Payment    of    a   [_ 
Judgment. — Schnyder   v.    Orr,    149    Pa. 
320,  24  Atl.  306. 

[d]  Condition  for  support  of  grant- 
or. Cook  V.  Trimble,  9  Watts  (Pa.) 
15. 

[e]  Condition  To  Erect  Depot. 
Ritchie  r.  Kansas,  N.  &  D.  Ry.  Co.,  5& 
Kan.  36,  39  Pac.  718. 

33.  Britton  v.  Taylor,  168  N.  C.  271, 
84  S.  E.  280;  Seeck  v.  Jakel,  71  Ore. 
35,  141  Pac.  211,  L.  R.  A.  1915A,  679. 

34.  Alford  v.  Alfbrd,  1  Tex.  Civ. 
App.  245,  21   S.  W.  283. 

[al  A  prior  action  for  rescission  or 
cancellation  of  the  deed  is  not  ne.ces- 
sarv.  Alford  r.  Alford,  1  Tex.  Civ. 
App.  245,  21  S.  W.  283. 

See  generally  the  title  "Trespass  To 
Try  Title." 

35.  Ark. — Kampman    t".    Kampman, 
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quate  remedy  is  available,^^  and  in  the  absence  of  any  countervailing 
right,^^  equity  will  assume  jurisdiction  to  render  effective  a  forfeiture 
for  breach  of  condition  subsequent  by  rescinding  the  deed,  cancelling 
the  instruments  of  title  and  restoring  the  property  to  the  grantor.^^ 
And  if  a  rescission  would  under  the  circumstances  be  inequitable  the 
court  may  grant  such  other  relief  as  the  facts  call  for.''' 


98  Ark.  328,  135  S.  W.  905.  lU.— Gol- 
conda  Northern  Ey.  v.  Gulf  Lines  Con- 
necting Ry.,  265  111.  194,  106  N.  E.  818, 
Ann.  Gas.  1916A,  833.  la.— Brown  r. 
Chicago,  etc.  Ey.  Co.,  82  N.  W.  1003. 
Miss. — Memphis  &  C.  R.  Co.  v.  Neigh- 
bors, 51  Miss.  412.  Mo. — Lackland  v. 
Hadley,  260  Mo.  539,  169  S.  W.  275; 
Messersmith  v.  Messersmith,  22  Mo. 
369.  N.  H.— Smith  v.  Jewett,  40  N.  H. 
530.  Ore. — Ealey  v.  Umatilla,  15  Ore. 
172,  13  Pae.  890,  3  Am.  St.  Eep.  142. 
Wis.— Donnelly  v.  Eastes,  94  Wis.  390, 
69  N.  W.  157. 

[a]  Question  of  Jurisdiction  Waiv- 
ed.— Where  the  jurisdiction  of  the 
chancery  court  to  enforce  a  forfeiture 
is  not  questioned  in  the  trial  court,  nor 
any  motion  made  to  transfer  the  case 
to  a  court  of  law,  the  question  will  be 
deemed  waived.  Kampman  v.  Kanip- 
man,  98  Ark.  328,  135  S.  W.  905. 

36.  Seaboard  Air  Line  R.  Co.  v.  An- 
niston  Mfg.  Co.,  186  Ala.  264,  65  So. 
187. 

[a]  The  ml©  has  heen  stated  as  fol- 
lows: "As  the  courts  lean  against  con- 
ditions subsequent  because  they  work  a 
destruction  of  estates,  so  if  the  grantor 
have  other  adequate  remedy,  either  at 
law  as  by  suit  on  the  covenant,  or  in 
equity  for  enforcement  of  vendor's  lien 
or  specific  performance,  or  by  injunc- 
tive relief  restraining  the  use  of  the 
property  beyond  the  limitation  or  re- 
striction, a  forfeiture  will  not  be  de- 
clared." Seaboard  Air  Line  Ey.  v.  An- 
niston  Mfg.  Co.,  186  Ala.  264,  65  So. 
187. 

37.  See  infra,  XTL,  C,  2,  b,  (III). 

38.  Ala. — Seaboard  Air  Line  E.  Co. 
V.  Anniston  Mfg.  Co.,  186  Ala.  264,  65 
So.  187;  Shannon  r.  Long,  180  Ala.  128, 
60  So.  273.  Oal.— Firth  v.  Los  Angeles 
Pacific  Land  Co.,  28  Cal.  App.  399,  152 
Pac.  935.  Colo.— Fusha  v.  Dacono 
Townsite  Co.,  60  Colo.  315,  153  Pac. 
226.  Conn.— Penfield  v.  Penfield,  41 
Conn.  474;  Peck  v.  Hoyt,  39  Conn.  9. 
^-  C. — Diggins  v.  Doherty,  4  Mackey 
172.  111.— Cooper  v.  Gum,  152  111.  471, 
39  N.  E.  267;  Kusch  v.  Kusch,  143  111. 


353,  32  N.  E.  267;  Henschel  v.  Mamero, 
120  111.  660,  12  N.  E.  203.  Ind.— Huff- 
man V.  Rickets,  60  Ind.  App.  526,  111 
N.  E.  322.  la.— Patterson  v.  Patter- 
son, 81  Iowa  626,  47  N.  W.  768.  Ky. 
Lowe  V.  Stepp,  132  Ky.  75,  116  S.  W. 
293;  Jenkins  v.  Jenkins,  3  Mon.  327. 
Mich.— Rexford  v.  Schofield,  101  Mich. 
480,  59  N.  W.  837;  Stuyvesant  v.  Wil- 
cox, 92  Mich.  228,  52  N.^W.  617;  Dodge 
V.  Dodge,  92  Mich.  109,  52  N.  W.  296. 
Minn. — Ebert  v.  Gildemeister,  106  Minn. 
83,  118  N.  W.  155.  Mo.— See  Kansas 
City,  C.  C.  &  St.  J.  E.  Co.  v.  Y.ung, 
167  Mo.  App.  524,  152  S.  W.  118.  Mont. 
Hauf  V.  School  Dist.  No.  1,  52  Mont. 
395,  158  Pac.  315.  N.  C— Stamper  v. 
Stamper,  121  N.  C.  251,  28  S.  E.  20. 
Va. — Lowman  v.  Crawford,  99  Va.  688, 
40  S.  E.  17;  Wampler  v.  Wampler,  30 
Gratt.  (71  Va.)  454.  See  Keister  v. 
Cubine,  101  Va.  768,  45  S.  E.  285. 
W.  Va.— Wilfong  ?;.  Johnson,  41  W.  Va. 
283,  23  S.  E.  730.  Wis.— Glocke  v. 
Glocke,  113  Wis.  303,  89  N.  W.  118, 
57  L.  R.  A.  458;  Morgan  v.  Loomis, 
78  Wis.  594,  48  N.  W.  109;  Blake  v. 
Blake,  56  Wis.  392,  14  N.  W.  173; 
Bogie  V.  Bogie,  41  Wis.  209. 

[a]  Where  the  plaintiff  is  in  pos- 
session his  remedy  is  in  equity  to  set 
aside  the  conveyance  and  remove  the 
cloud  from  his  title.  Lowrey  v.  Finkle- 
ston,  149  Wis.  222,  134  N.  W.  344. 

39.  Keister  v.  Cubine,  101  Va.  768, 
45  S.  E.  285. 

[a]  Receiver. — Where  the  grantee's 
title  devolved  upon  her  infant  chil- 
dren, who  could  not  fulfill  the  condi- 
tion as  to  maintenance  of  the  grantor 
equity  will  not  decree  a  rescission  of 
the  deed,  but  will  appoint  a  receiver 
to  take  charge  of  the  property  as  a 
trust  asset  and  administer  it  with  due 
regard  to  the  ultimate  rights  of  the 
infant  children  as  well  as  the  para- 
mount rights  of  the  grantor  to  a  sup- 
port. Keister  v.  Cubine,  101  Va.  768, 
45  S.  E.  285. 

[b]  Where  property  is  sold  to  a 
negro  by  the  grantee,  in  breach  of  a 
condition  not  to  sell  to  a  colored  per- 
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Conditions  for  Maintenance  and  Support.  —  The  exercise  of  equity  juris- 
diction to  grant  relief  for  breach  of  conditions  subsequent  in  deeds  is 
peculiarly  called  for  in  the  case  of  agreements  to  support  and  main- 
tain the  grantor,*"  and  where  the  condition  is  for  personal  services 
toward  the  grantor,  impossibility  of  performance  thereof  will  not 
prevent  equity  from  enforcing  the  forfeiture.*^ 

(D.)  Election  of  Remedies.42  — The  party  entitled  to  take  advantage 
of  a  breach  of  condition  subsequent  may  elect  either  to  sue  for  dam- 
ages or  to  recover  the  property.*^  If  he  chooses  the  former  remedy 
and  proceeds  to  judgment,  his  right  to  recover  the  property  for  sub- 
sequent breaches  has  been  both  recognized**  and  denied.*^ 

(E.)    Prerequisites  to  Action. —  (1.)    Beentry.  —  The  action  itself  is  in 


son,  the  grantee  may  be  given  time 
to  obtain  from  his  vendee  a  cancella- 
tion of  the  sale,  thereby  avoiding  a 
dissolution  of  the  original  sale.  Queens- 
borough  Land  Co.  v.  Cazeaux,  136  La. 
724,  67  So.  641,  Ann.  Cas.  1916D,  1248, 
L.  R.  A.  1916B,  1201. 

40.  Conn.— Peck  r.  Hoyt,  39  Conn.  9. 
lU.— Kuseh  V.  Kusch,  143  111.  3.53,  32 
N  E.  267.  Ind. — Huffman  v.  Eiekets, 
60  Ind.  App.  526,  111  N.  E.  322.  la. 
Patterson  v.  Patterson,  81  Iowa  626,  47 
N.  W.  768.  Ky.— Adkins  v.  Adkins, 
171  Ky.  762,  188  S.  W.  843.  Mich. 
Eexford  v.  Sehofield,  101  Mich.  480, 
59  N.  W.  837;  Stuvvesant  v.  "Wilcox, 
92  Mich.  228,  52  N.  W.  617.  Minn. 
Penas  v.  Cherveny,  161  N.  W.  150. 
Mo.— Shafer  v.  Shafer,  190  S.  W.  323. 
W.  Va.— Wilfong  v.  Johnson,  41  W.  Va. 
283,  23  S.  E.  730. 

fa]  Enforcement  in  Equity  of  Con- 
ditions for  Maintenance. — "Since  the 
grantor  in  such  a  case  contracts  for 
care  and  support  at  the  hands  of  a 
designated  person,  rather  than  for  such 
care  and  support  generally,  the  exer- 
cise of  such  jurisdiction  is  sometimes 
justified  on  the  theory  that  any  remedy 
at  law  is  inadequate,  and  that  damages 
otherwise  recoverable  would  be  spec- 
ulative and  conjectural  (Reeder  r. 
Eeeder,  89  Ky.  .529,  12  S.  W.  1063), 
or  that  the  neglect  or  refusal  to  per- 
form constitutes  such  a  failure  of  con- 
sideration as  entitles  the  grantor  to  be 
restored  to  his  original  condition 
(Haataja  r.  Saarenpaa,  118  Minn.  255, 
136  N.  W.  871),  or  that  the  grantee 
holds  the  property,  in  effect,  in  trust 
to  carry  out  the  obligation  assumed, 
and  that  his  failure  or  refusal  to  do 
so  constitutes  such  a  violation  of  the 
trust  as  amounts  to  a  fraud  by  reason 
of  which   the   grantor  may   regain   his 
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property  (Diggins  v.  Doherty,  4  Mack. 
172;  Barnes  v.  Barnes,  9  Mack.  479), 
or  by  reason  of  actual  fraud  at  the 
inception  of  the  eontract  (Sherrin  v. 
Flinn,  155  Ind.  422,  58  N.  E.  549),  or 
that  the  refusal  to  perform  raises  a 
presumption  of  fraud  at  the  inception 
of  the  contract  (Stebbins  r.  Petty,  209 
111.  291,  70  N.  E.  67.3,  101  Am.  St. 
Rep.  243)."  Huffman  r.  Rickets,  60 
Ind.   App.  526,   111   N.  E.  322. 

[b]  That  legal  fraud  upon  the  part 
of  the  grantee  must  appear,  see  Selari 
r.  Selari  (Tex.  Civ.  App.),  124  S.  W. 
997. 

41.  Ind.— Cree  i:  Sherfy,  138  Ind. 
3.^4,  37  N.  E.  787;  Huffman  v.  Rickct«, 
60  Ind.  App.  526,  111  N.  E.  322. 
Wash. — Payette  v.  Ferrier,  20  Wash. 
479,  55  Pac.  629.  Wis.— Bishop  v.  Aid- 
rich,  48  Wis.  619,  4  N.  W.  775. 

Compare  Calkins  v.  Calkins,  220  111. 
in,  77  N.  E.  102;  Stebbins  v.  Petty, 
209  111.  291,  70  N.  E.  673,  101  Am. 
St.  Rep.  243. 

[a]  That  death,  Insanity  or  other  iri- 
capacity  of  the  grantee  will  not  de- 
feat a  forfeiture,  see  Huffman  v.  Rick^; 
ets,   60   Ind.   App.   526,   111    N.   E.   32  ' 

Appointment   of  receiver   to   admi 
i?ter  the  property,  see  supra,  note  39 

42.  See  generally  the  title  "Choice 
and  Election  of  Remedies." 

43.  McWhorter  r.  Hetzel,  124  Ind. 
129.  24  N.  E.  743. 

44.  Gall  V.  Gall,  126  Wis.  390,  105 
N".    W.    953,   5    L.    R.    A.    (N.   S.)    603. 

45.  McWhorter  v.  Hetzel,  124  Ind. 
129,  24  N.  E.  743. 

[a]  Waiver  of  Condition. — A  suit 
for  damages  for  breach  of  the  condi- 
tion and  jurlsrmont  therein,  waives  the 
condition  and  precludes  a  re-entry  for 
a  subsequent  breach.  McWhorter  V. 
Hetzel,  124  Ind.  129,  24  N.  E.  743. 
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some  states  considered  equivalent  to  a  reentry ;  consequently  no  formal 
reentry  upon  the  land,  after  condition  broken,  is  necessary  before  in- 
stituting proceedings  to  enforce  the  forfeiture.*®  Elsewhere  a  re- 
entry or  its  equivalent  is  still  required  as  a  condition  precedent  to 
action.*^ 

(2.)  Demand  for  performance  of  the  condition  is  not  essential  before 
making  entry  or  bringing  action  to  enforce  the  forfeiture.*^ 

(III.)  Relief  Against  Forfeiture.  —  A  claim  to  be  relieved  from  for- 
feiture may,  perhaps,  be  set  up  by  defendant  in  an  action  at  law- 
brought  for  possession  for  breach  of  condition  subsequent.*^  Equity 
will,  where  the  circumstances  warrant  it,  relieve  against  the  con- 
sequences of  a  condition  subsequent,  by  compelling  the  party  to  re- 
ceive actual  compensation  for  the  breach,°°  or  by  staying  proceedings 


46.  U.  S. — Oowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547.  Cal. 
Firth  V.  Los  Angeles  Pacific  Land  Co., 
28  Cal.  App.  399,  152  Pac.  935.  Colo. 
Fusha  V.  Daeono  Townsite  Co.,  60  Colo. 
315,  153  Pac.  226;  Cowell  v.  Colorado 
Springs  Co.,  3  Colo.  82.  111.— Hart  v. 
Lake,  273  111.  60,  112  N.  E.  286.  Kan. 
Ritchie  v.  Kansas,  N.  &  D.  Ry.  Co.,  55 
Kan.  36,  39  Pac.  718.  Ky.— Adkins  v. 
Adkins,  171  Ky.  762,  188  S.  W.  843. 
Minn.— Little  Falls  W.  P.  Co.  v.  Belin, 
69  Minn.  253,  72  N.  W.  69;  Sioux 
City,  etc.  Ry.  Co.  v.  Davis,  49  Minn. 
308,  51  N.  W.  907;  Sioux  City,  etc. 
Ry.  Co.  V.  Singer,  49  Minn.  301,  51 
N.  W.  905,  32  Am.  St.  Rep.  554,  15 
L.  R.  A.  751.  Miss.— Yazoo  &  M.  V. 
R.  Co.  V.  Lakeview  Traction  Co.,  100 
Miss.  281,  56  So.  393.  N.  J.— Bouvier 
V.  Baltimore,  etc.  R.  Co.,  65  N.  J.  L. 
313,  47  Atl.  772;  Cornelius  v.  Ivins,  26 
N.  J.  L.  376.  N.  Y.— Plumb  v.  Tubbs, 
41  N.  Y.  442.  N.  C— Britton  v.  Tay- 
lor, 168  N.  C.  271,  84  S.  E.  280.  Ore. 
Seeck  v.  Jakel,  71  Ore.  35,  141  Pac.  211, 
L.  R.  A.  1915A,  679.  W,  Va.— Martin 
V.  Ohio  R.  R.  Co.,  37  W.  Va.  349,  16 
S.   E.   589. 

47.  U,  S.— Adams  v.  Ore  Knob  Cop- 
per Co.,  7  Fed.  634,  4  Hughes  589. 
Conn.— Lewis  v.  Lewis,  74  Conn.  630,  51 
Atl.  854,  92  Am.  St.  Rep.  240;  Warner 
f.  Bennett,  31  Conn.  468;  Bowen  v. 
Bowen,  18  Conn.  535;  Chalker  r.  Chalk- 
er,  1  Conn.  79,  6  Am.  Dec.  206.  Ind. 
Elkhart  Car-Works  Co.  v.  Ellis,  113 
Ind.  215,  15  N.  E.  249;  Clark  v.  Hol- 
ton,  57  Ind.  564;  Van  Horn  v.  Mer- 
cer, 29  Ind.  App.  277,  64  N.  E.  531. 
la. — Strothers  v.  Woodcox,  142  Iowa 
648,  121  N.  W.  51;  Bonniwell  v.  Mad- 
ison, 107  Iowa  85,  77  N.  W.  530.    Me. 


Tallman  v.  Snow,  35  Me.  342.  Mass. 
Hubbard  v.  Hubbard,  97  Mass.  188,  93 
Am.  Dec.  75;  Merrifield  v.  Cobleigh,  4 
Cush.  178.  Mich.— Morris  v.  Hoyt,  11 
Mich.  9.  Mo. — Missouri  H.  Soc.  v. 
Academy  of  Sciences,  94  Mo.  459,  8 
S.  W.  346.  N.  H.— Rollins  v.  Riley,  44 
N.  H.  9;  Spear  v.  Fuller,  8  N.  H.  174, 
28  Am.  Dec.  391.  S.  C— Kibler  v. 
Luther,  18  S.  C.  606.  Tex.— Houston, 
etc.  Ry.  Co.  V.  Ennis-Calvert  C.  Co., 
23  Tex.  Civ.  App.  441,  56  S.  W.  367. 

48.  Ind.— Royal  v.  Aultmau  &  Tay- 
lor Co.,  116  Ind.  424,  19  N.  E.  202,  2 
L.  R.  A.  526;  Huffman  v.  Rickets,  60 
Ind.  App.  526,  111  N.  E.  322.  N.  Y. 
Plumb  V.  Tubbs,  41  N.  Y.  442;  Gibert 
r.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
785;  Trustees  of  Union  College  r.  New 
York,  173  N.  Y.  38,  65  N.  E.  853,  93 
Am.  St.  Rep.  569.  N.  C— Britton  v. 
Taylor,   168  N.   C.  271,  84  S.  E.  280. 

[a]  But  where  there  is  an  apparent 
waiver  of  performance  by  the  party  en- 
titled thereto  a  demand  of  performance 
is  a  necessary  prerequisite  to  re-entry. 
Bonniwell  v.  Madison,  107  Iowa  85,  77 
N.  W.  530. 

49.  See  Messersmith  v.  Messersmith, 
22  Mo.  369,  37.1. 

50.  Conn. — Holmes  v.  Brooks,  84 
Conn.  512,  80  Atl.  773.  111.— Dodsworth 
r.  Dodsworth,  254  111.  49,  98  N.  E. 
279.  Kan.— Geffert  v.  Geffert,  98  Kan. 
57,  157  Pac.  384.  Mass.— Laking  v. 
French,  183  Mass.  9,  66  N.  E.  602; 
Hancock  v.  Carlton,  6  Grav  39.  Mo. 
Messersmith  v.  Messersmith,  22  Mo. 
369.  N.  H.— Bethlehem  v.  Annis,  40 
N.  H.  34,  77  Am.  Dee.  700.  Vt. 
Henry  r.  Tupper,  29  Vt.  358.  Va. 
Potomac  Power  Co.  v.  Burchell,  109 
Va.  676,  64  S.  E.  982.    Wis.— Donnelly 
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to  recover  the  property.**^  But  such  relief  is  usually  coniined  to  eases 
where  the  breach  is  capable  of  adequate  money  compensation.^^  A 
breach  of  a  condition  to  pay  money  will  be  relieved  against  as  a  matter 
of  right,^^  but  relief  for  the  nonperformance  of  collateral  duties, 
though  sometimes  granted,^*  rests  in  the  discretion  of  the  court,  to 
be  adjudged  of  according  to  the  circumstances  of  each  particular 
case.'' 


r.  Eastes,  94  Wis.  390,  69  N.  W.  157. 
Wyo.— Parker  v.  Meadows,  20  Wyo.  183, 
122   Pac.  586. 

[a]  Principle  on  Which  Equity- 
Acts. — "So,  as  regards  a  condition  sub- 
sequent in  a  deed,  regardless  of  the 
intention  of  the  parties  as  indicated 
by  the  fair  meaning  of  their  language, 
in  certain  cases,  to  prevent  the  great 
hardship  which  would  flow  from  giving 
effect  to  the  strict  legal  contractual 
intent,  the  court  will,  by  construction 
dependent  upon  no  reason  which  can 
be  easily  assigned,  other  than  a  long 
line  of  precedents  grounded  wholly 
upon  the  arbitrary  power  of  the  court, 
say  that  they  intended  something  else, 
and  by  that  means,  in  theory,  not 
take  title  from  the  grantor  upon  con- 
dition after  it  has  reverted  to  him  by 
breach  of  condition  and  assertion  of 
his  right,  but  holds  that  the  title 
still  remains  in  the  conditional  grantee 
in  harmony  with  the  judicial  intention, 
we  may  call  it,  and  in  that  way  save 
his  adversary  from  the  consequences 
of  his  fault,  preserving  the  title  to  the 
property  in  him  notwithstanding  such 
fault,  giving  the  grantor  a  money  con- 
sideration for  his  damages."  Magin- 
nis  V.  Knickerbocker  Ice  Co.,  112  Wis. 
385,  88  N.  W.  300,  69  L.  E.  A.  833. 

[b]  The  principal  and  interest  must 
be  paid.  Potomac  Power  Co.  v.  Bur- 
chell,   109   Va.   676,  64   S.   E.  982. 

[c]  Agreement  To  Pay  Note. — On 
payment  by  grantee  of  the  damages 
resulting  from  his  failure  to  perform 
a  condition  in  the  deed  to  assume  and 
pay  a  note,  equity  will  interfere  to 
prevent  a  forfeiture  for  breach  of  the 
condition.  Laking  v.  French,  183  Mass. 
9,  66  N.  E.  602. 

[d]  Rights  of  Grantee's  Mortgagee. 
Where  the  grantee  mortgages  the  prop- 
erty, the  mortgagee,  unless  he  can  show 
some  special  equities,  is  not  entitled, 
after  default  in  conditions  in  the  deed 
and  re-entry  by  the  grantor,  to  have 
his  mortgage  lien  established  upon  pay- 
ment   of    the    sums   past     due     or    the 
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amounts  which  would  become  due  in 
the  future  under  the  condition.  Min- 
neapolis Threshing  Machine  Co.  v.  Han- 
son, 101  Minn.  260,  112  N,  W.  217, 
118  Am.  St.  Rep.  623. 

51.  Laking  v.  French,  183  Mass.  9, 
66  N.  E.  602.  I' 

[a]  Writ  of  entry  for  breach  of 
condition  stayed.  Laking  v.  French, 
183   Mass.   9,  "66   N.   E.   602. 

52.  Vt.— Henry  v.  Tupper,  29  Vt. 
358;  Dunklee  v.  Adams,  20  Vt.  415,  50 
Am.  Dec.  44.  Wyo.- — Parker  f.  Meadows, 
20  Wyo.  183,  122  Pac.  586.  Va.— See 
Potomac  Power  Co.  v.  Burchell,  109 
Va.   676,   64  S.  E.   982. 

53.  lU. — Dodsworth  v.  Dodsworth, 
254  111.  49,  98  N.  E.  279.  Vt.— Henry 
r.  Tupper,  29  Vt.  358.  Va. — Potomac 
Power  Co.  v.  Burchell,  109  Va.  676,  64 
S.  E.  982. 

But  see  Minneapolis  Threshing  Ma- 
chine Co.  V.  Hanson,  101  Minn.  260,  112 
N.  W.  217,  118  Am.  St.  Eep.  623. 

54.  Conn. — Holmes  v.  Brooks,  84 
Conn.  512,  80  Atl.  773.  Vt.— Henry  V. 
Tupper,  29  Vt.  358.  Va.— Potomac 
Power  Co.  v.  Burchell,  109  Va.  676,  64 
S.  E.  982. 

55.  Henry  v.  Tupper,  29  Vt.  358; 
Dunklee  v.  Adams,  20  Vt.  415,  50  Am, 
Dee.  44;  Donnelly  v.  Eastes,  94  Wis. 
390,  69   N.  W.   157. 

[a]  Wilful  Breach.- (1)  The  court, 
before  granting  relief,  must  usually  be 
satisfied  that  the  breach  was  not  will- 
ful but  was  caused  by  accident  or  mis- 
take (Mass. — Laking  v.  French,  183 
Mass.  9,  66  N.  E.  602.  Mo.— Messer- 
smith  V.  Messersmith,  22  Mo.  369.  Vt. 
Henry  v.  Tupper,  29  Vt.  35Sy,(2)  or  is 
attributable  to  the  conduct  of  the! 
grantor.  Donnellv  v.  Eastes,  94  Wis.  | 
390,  69   X.  W.   157. 

[b]  The  performance  of  personal 
services  for  the  personal  comfort  and 
convenience  of  the  party  claiming  the 
forfeiture,  being  the  condition,  the 
breach  thereof  will  not  be  relieved 
against  in  equity,  since  it  is  impos- 
sible to  put  the  party  in  the  situation 
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(IV.)  By  and  Against  Whom  Enforceable.  —  Where  there  is  a  limita- 
tion over  upon  condition  broken  the  person  to  whom  the  estate  is  thus 
limited  over,  or  his  heirs,  are  the  proper  ones  to  reenter  or  proceed 
for  a  forfeiture.^''  In  the  absence  of  such  limitation  the  rule  at  com- 
mon law,  still  prevailing?  in  some  states,  is  that  a  breach  of  condition 
subsequent  can  be  taken  advantage  of  only  by  the  grantor  or  his  heirs 
at  law,"  or  in  case  of  a  corporation,  their  successors.''^  The  rule  has 
in  some  jurisdictions  been  altered  by  statute  so  as  to  permit^^  a  grantee 


in  which  he  would  have  been,  if  the 
condition  had  been  performed.  Dunk- 
lee  V.  Adams,  20  Vt.  415,  50  Am.  Dec. 
44. 

56.  See  Kentland  Coal  &  Coke  Co. 
V.  Keen,  168   Ky.  836,  183  S.  W.  247. 

57.  111. — Sherman  v.  Town  of  Jeffer- 
son, 274  111.  294,  113  N.  E.  624;  Gol- 
conda  Northern  Ey.  v.  Gulf  Lines  Con- 
necting Ky.,  265  111.  194,  106  N.  E. 
818,  Ann.  Cas.  1916A,  833;  Board  of 
Education  v.  Trustees  of  F.  B.  Church, 
63  111.  204.  la. — Strothers  v.  Woodcox, 
142  Iowa  648,  121  N.  W.  51.  Ky.— Price 
f.  Virginia  Iron,  Coal  &  Coke  Co.,  171 
Ky.  523,  188  S.  W.  658;  Kentland  Coal 
&'Coke  Co.  V.  Keen,  168  Ky.  836,  183 
S.  W.  247;  Arnett  v.  McGuire,  23  Ky. 
L.  Rep.  2319,  67  S.  W.  60.  Me.— Ban- 
gor V.  Warren,  34  Me.  324,  56  Am. 
Dec.  657.  Mich. — Hayward  r.  Kinney, 
84  Mich.  591,  48  N.  W.  170.  Minn. 
Penas  v.  Cherveny,  161  N.  W.  150. 
N.  H.— Dewey  v.  Williams,  40  N.  H. 
222,  77  Am.  Dec.  708.  N.  Y.— South- 
wick  r.  New  York  Christian  M.  Society, 
151  App.  Div.  116,  135  N.  Y.  Supp. 
392;  Richter  v.  Distelhurst,  116  App. 
Div.  269,  101  N.  Y.  Supp.  634;  Van 
Meter  v.  Kelly,  115  N.  Y.  Supp.  943. 
N.  0.— Britton  v.  Tavlor,  168  N.  C. 
271,  84  S.  E.  280.  Ore.— Wagner  v. 
Wallowa  Countv,  76  Ore.  453,  148  Pac. 
1140,  L.  R.  A.  191 6F,  303.  Tenn. 
Humphreys  County  Board  v.  Baker,  134 
S.  W.  863. 

See  4  Kent  Com.  127;  Litt.,  §347; 
Shep.  Touch.  149. 

[a]  The  reason  for  such  rule  lay  in 
the  maxim  that  in  order  to  discourage 
maintenance,  nothing  which  lies  in  ac- 
tion, entry,  or  re-entry  can  be  granted. 
Coke  on  Littleton,  214a. 

[b]  The  heirs  of  grantor  (1)  may  re- 
enter or  recover  the  property  (O'Brien 
V.  Wagner,  94  Mo.  93,  7  S.  W.  19,  4 
Am.  St.  Rep.  302),  (2)  if  they  are 
named  in   the   deed  creating  the   con- 


dition.    Daggett  V.  City  of  Ft.  Worth 
(Tex.  Civ.  App.),  177  S.  W.  222. 

[c]  A  husband,  where  the  property 
conveyed  was  his,  may  alone  enforce 
the  breach,  though  his  wife  joined  with 
him  in  the  conveyance.  Copeland  v. 
Copeland,  89  Ind.  29. 

[d]  A  devisee  of  the  grantor  has  no 
right  of  entry  for  breach  of  condi- 
tion subsequent.  Upington  v.  Corrigan, 
79  Hun  488,  29  N.  Y.  Supp.  1002,  61 
N.  Y.  St.  473. 

[e]  A  grantee  of  the  heirs  (1)  of 
the  vendor  is  not  entitled  to  the  remedy 
(South wick  V.  New  York  Christian  M. 
Society,  151  App.  Div.  116,  135  N.  Y. 
Supp.  392),  (2)  whether  they  became 
such  before  or  after  the  breach.  Gol- 
conda  Northern  Ry.  v.  Gulf  Lines,  etc. 
Ry.,  26.5  111.  194,  106  N.  E.  818,  Ann. 
Cas.  1916A,  833. 

[f]  An  assignee  (1)  of  the  right  of 
entry  has  no  right  to  enforce  the  for- 
feiture (Underbill  v.  Saratoga,  etc.  Co  , 
20  Barb.  [N.  Y.]  455;  Pierce  v.  Keator 
9  Hun  [N.  Y.]  532),  (2)  unless,  per- 
haps, the  right  is  reserved  in  the  deed 
itself  (McKissick  v.  Pickle,  16  Pa.  140), 
(3)  or  exists  by  force  of  statute.  See 
rtifra,  this  section. 

[g]  Creditors  of  grantor  may  not  en- 
force his  rights  upon  breach  of  con- 
dition. Cross  V.  Carson,  8  Blackf. 
(Ind.)  138,  44  Am.  Dec.  742;  Bangor 
V.    Warren,  34   Me.    324,   56   Am.   Dec. 

[h]  If  the  condition  to  support  is 
personal  to  the  grantor  the  heirs  can- 
not maintain  the  remedy.  Adkins  V 
Adkins,  171   Ky.  762,  188  S.  W.  843. 

58.  Moore  v.  Sharpe,  91  Ark.  407, 
121  S.  W.  341,  23  L.  R.  A.  (N.  S.) 
937. 

59.  N.  J, — Bouvier  v.  Baltimore,  etc. 
R.  Co.,  65  N.  J.  L.  313,  47  Atl.  772; 
Cornelius  v.  Ivins,  26  N.  J.  L.  376; 
Southard  r.  Central  R.  Co.,  26  N.  J.  L. 
13.  Va. — Wilson  v.  Langhorne,  102  Va. 
639,  47  S.  E.  871;  Young  v.  Young,  89 
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to  enforce  the  condition,  at  least  where  he  becomes  such  after  the 
breach,*'"  and  reentry  by  the  grantor.^^ 

Against  Whom.  —The  condition  is  enforceable  against  any  one  into 
whose  hands  the  estate  to  which  it  attaches  may  come,  whether  by  con- 
veyance, devise,  or  descent,^^  unless  it  be  a  condition  personal  to  the 
grantee.^^ 

(V.)  Pleading.  —  A  complaint  or  petition  to  enforce  a  condition  sub- 
sequent should  show  that  the  grantor  at  the  time  of  making  the  con- 
veyance was  seised  of  a  fee  simple.^*  Sufficient  allegations  to  show 
breach  of  the  condition  should  appear,^^  and  where  reentry  is  neces- 
sary before  action,  an  entry  should  be  averred.^" 

(VI.)    Questions  of  Law  and  Fact.  —  The    meaning    of    the    language 


Va.  675,  17  S.  E.  470,  23  L.  E.  A.  642. 
W.  Va.— Martin  v.  Ohio  R.  R.  Co.,  37 
W.  Va.  349,  16  S.  E.  589. 

[a]  In  New  Jersey  an  Act  of  March 
14,  1851,  authorizes  the  assignment  of 
a  right  of  entry  for  condition  broken, 
or  other  contingent  interest  by  will 
or  deed.  The  act  cannot  effect  a  devise 
of  a  right  of  entry  for  condition  broken 
executed  before  its  passage.  Southard 
V.  Central  E.  Co.,  26  N.  J.  L.  13. 

60.  Ark.— Moore  v.  Sharpe,  91  Ark. 
407-,  121  S.  W.  341,  23  L.  E.  A.  (N.  S.) 
937.  Conn. — Lewis  v.  Lewis,  74  Conn. 
630,  51  Atl.  854,  92  Am.  St.  Eep.  240. 
Mass. — Austin  r.  Cambridgeport,  21 
Pick.  215. 

[a]  In  Arkansas  under  Kirby  's  Dig., 
sees.  736,  737,  which  authorize  a  con- 
veyance of  land,  whether  held  in  pos- 
session or  not,  a  subsequent  deed,  exe- 
cuted by  an  original  grantor  on  con- 
dition, is  equivalent  to  re-entry  and 
is  effectual  for  the  purpose  of  declar- 
ing a  forfeiture  and  vesting  the  title 
in  the  subsequent  grantee.  Moore  v. 
Sharpe,  91  Ark.  407,  121  S.  W.  341, 
23  L.  E.  A.  (N.  S.)  937. 

[b]  In  England,  by  the  wills,  Act 
of  1837  (St.  1  Vict.,  c.  26,  §3),  all 
rights  of  entry  for  condition  broken 
were  made  devisable  and  in  1844,  an- 
other statute  (St.  7  &  8  Vict.,  c.  76, 
§5)   made  them  assignable. 

[c]  In  a  leading  case  in  England 
the  court  said:  "When  it  is  said,  in 
general  terms,  that  a  condition  cannot 
be  taken  advantage  of,  save  by  the 
grantor  and  his  heirs,  and,  of  course, 
that  it  is  not  assignable,  two  very  dis- 
tinct points  of  law  resting  on  different 
reasons  are  involved  in  the  assertion. 
Before  breach,  the  reason  why  an  as- 
signee cannot  take  advantage  of  a  con- 
dition, really  depends  upon  the  want  of 
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capacity  for  transfer  of  the  condition 
itself.  But  after  breach,  the  condition 
itself  is  gone  and  there  arises  in  its 
stead,  whatever  may  be  its  terms,  in 
the  case  of  freehold  estates,  at  all 
events  when  created  by  common-law 
conveyances,"  a  right  or  title  of  entry, 
which  is  as  little  capable  of  assign- 
ment as  the  condition  although  the 
obstacles  to  its  assignment  are  of  a 
different  nature,  arising  out  of  the  pol- 
icy of  the  common  law  and  the  pro- 
vision of  the  statute  of  maintenance 
which  forbade  the  sale  or  transfer  of 
all  claims  or  demands  unsustained  by 
possession  and  resting  solely  in  entry 
or  action.  Dumpor's  Case,  4  Coke  119, 
76  Eng.  Eeprint  1110,  Smith's  Leading 
Cases   (9th  ed.)    119. 

61.  Moore  v.  Wingate,  53  Mo.  398. 

62.  Ga.— Taylor  r.  Sutton,  15  Ga. 
103,  60  Am.  Dec.  682.  Ky.— Louisville 
&  N.  E.  Co.  V.  Covington,  2  Bush  526. 
Me.— Wilson  t:  Wilson,  38  Me.  18,  61 
Am.  Dec.  227. 

[a]  As  against  a  purchaser  with 
notice  of  the  condition  to  support 
grantor  equity  will  rescind  the  deed. 
Eeid  f.  Burns,  13  Ohio  St.  49. 

[b]  A    mortgagee    of    the    grantee 

(1)  is  chargeable  with  notice  of  the 
agreement  where  it  is  a  matter  of  rec- 
ord, and  his  rights  are  no  greater  than 
those  of  his  mortgagor.  Lowrey  v.  Fin- 
kleston,  149  Wis.   222,   134  N.  W.  344. 

(2)  The  same  rule  applies  to  creditors 
of  the  grantee.  Lowrey  v.  Finkleston, 
149   Wis.   222,   134  N.  W.   344. 

63.  Page  r.  Palmer,  48  N.  H.  385; 
P'merson  v.  Simpson,  43  N.  H.  475,  80 
Am.  Dee.  184,  82  Am.  Dec.  168. 

64.  Clark  r.  Holton,  57  Ind.  564. 

65.  Eedpath  v.  Eedpath,  75  App. 
Div.  95,  77  N.  Y.  Supp.  668. 

66.  Clark  v.  Holton,  57  Ind.  564. 
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contained  in  a  condition  subsequent  in  a  deed  presents  a  question  of 
construction  for  the  court."^  Whether  under  disputed  facts  the  grantee 
has  performed  the  acts  required  in  the  condition,  is  for  the  jury.°^ 

(VII.)  Judgment  or  Decree.  —  Upon  setting  aside  a  deed  upon  breach 
of  condition  subsequent  equity  will  grant  an  accounting.^^  Rents  from 
the  date  of  the  institution  of  the  suit  up  to  the  date  of  the  trial  may 
be  adjudged  the  plaintiff  who  recovers  the  property.^" 

3.  Restrictions.  —  a.  Determining  Validity  and  Extent  of  Re- 
striction. —  A  proceeding  by  petition  is  sometimes  authorized  by  stat- 
ute to  determine  the  nature  and  extent  of  restrictions  contained  in 
deeds.^^ 

b.     Enforcement.  —  (I.)    Remedies  To  Enforce.  —  (A.)    Action  at  Law. 
Damages  are  recoverable  in  an  action  at  law  for  violation  of  a  re- 
strictive covenant  or  condition  in  a  deed/^    But  in  the  absence  of  any 
privity  between  the  parties  the   rights  of  the  plaintiff    are    purely 
equitable  and  must  be  enforced  in  a  court  of  equity." 

(B.)  Equitable  Belief.  —  In  General.  — A  valid  restriction  upon  real 
property  constituting  either  a  covenant  running  with  the  land  or,  what 
is  sometimes  called  an  equity  or  negative  easement,  is  enforceable^*  in 


67.  Oxford  Board  of  Trade  v.  Ox- 
ford Iron  &  Steel  Co.,  81  N.  J.  L.  694, 
80  Atl.  324. 

68.  Oxford  Board  of  Trade  v.  Ox- 
ford Iron  &  Steel  Co.,  81  N.  J.  L.  694, 
80  Atl.  324. 

[a]  Rule  Illustrated. — Whether  the 
grantee  "failed  to  continuously  con- 
duct its  business  according  to  the  terms 
of  this  agreement,"  is  for  the  jury. 
Oxford  Board  of  Trade  v.  Oxford  Iron 
&  Steel  Co.,  81  N.  J.  L.  694,  80  Atl. 
324. 

69.  Lowrey  v.  Finkleston,  149  Wis, 
222,  134  N.  W.  344. 

[a]  Rights  of  Mortgagee. — Equity 
in  setting  aside  a  deed  for  breach  of 
condition  after  the  death  of  the 
grantee,  will  give  to  a  mortgagee  of 
such  grantee  an  equitable  lien  on  the 
premises  for  his  interest,  even  though 
he  is  chargeable  with  notice  of  the 
condition  and  has  not  filed  his  claim. 
Lowrey  v.  Finkleston,  149  Wis.  222,  134 
N.  W.  344. 

[b]  The  estate  of  the  grantee  will 
be  credited  with  the  amounts  paid  out 
under  the  conveyance,  where  the  deed 
is  set  aside  after  the  death  of  the 
grantee  who  performed  the  conditions 
(luring  his  life  time.  Lowrey  v.  Finkle- 
ston, 149  Wis.  222,  134  N.  W.  344. 

70.  Yazoo  &  M.  V.  R.  Co.  v.  Lake- 
view  Traction  Co.,  100  Miss.  281,  56 
So.  393. 

71.  See  Welch  v.  Austin,  187  Mass. 
256,  72  N.  E.  972,  68  L.  R.  A.  189. 


72.  Alderson  v.  Cutting,  163  Cal. 
503,  126  Pac.  157. 

73.  Hemsley  v.  Marlborough  Hotel 
Co.,  62  N.  J.  Eq.  164,  50  Atl.  14. 

[a]  Enforcement  in  equity,  see  the 
sections  following. 

74.  Cal.— Bryan  v.  Grosse,  155  Cal, 
132,  99  Pac.  499;  Hunt  v.  Jones,  149 
Cal.  297,  86  Pac.  686.  Colo.— Judd  v. 
Robinson,  41  Colo.  222,  92  Pac.  724, 
124  Am.  St.  Rep,  128.  Mass.— Allen 
V.  Barrett,  213  Mass.  36,  99  N.  E.  575, 
Ann.  Cas.  1913E,  820;  Riverbank  Imp. 
Co.  V.  Bancroft,  209  Mass.  217,  95  N. 
E.  216,  Ann.  Cas.  1912B,  450,  34  L.  R. 
A.  (N.  S.)  730;  Bacon  v.  Sandberg,  179 
Mass.  396,  60  N.  E.  936;  Schwoerer  v. 
Boylston  Market  Assn.,  99  Mass.  285; 
Whitney  v.  Union  R.  Co.,  11  Gray  359, 
71  Am.  Dec.  715.  Mo. — Coughlin  v. 
Barker,  46  Mo.  App.  54.  N,  Y.— Equit- 
able Life  <Assur.  Co.  v.  Brennan,  148 
N.  Y.  661,  43  N.  E.  173;  Columbia  Col- 
lege V.  Lynch,  70  N.  Y.  440,  26  Am. 
Rep.  615;  Brouwer  v.  Jones,  23  Barb. 
153.  N.  J, — Haines  v.  Einwachter  (N. 
J.  Eq.),  55  Atl.  38;  Hemsley  f.  Marl- 
borough Hotel  Co.,  62  N.  J.  Eq.  164, 
50  Atl.  14;  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  329,  24 
Atl.  388;  Coudert  v.  Sayre,  46  N.  J. 
Eq.  386,  19  Atl.  190.  Pa.— Muzzarelli 
V.  Hulshizer,  163  Pa.  643,  30  Atl.  291. 
Eng,— Elliston  v.  Reacher,  99  L.  T. 
(N.  S.)    346. 

[a]  That  it  he  a  covenant  running 
with  the  land  is  not  necessary  in  order 
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a  fiourt  of  equity,  unless  the  complainants  have  been  guilty  of  laches/^ 
or  the  restriction  is  vague  and  uncertain/^  or  the  complainants  have 
themselves  disregarded"  or  waived^®  it  or  the  changed  conditions 
would  warrant  a  refusal  to  enforce  it,'''  But  where  the  circumstances 
warrant  equitable  relief,  any  use  of  property  in  violation  of  a  binding 
restriction  imposed  thereon  will  be  restrained,^"  and  the  removal  of 
structures  built  in  contravention  of  the  restriction  will  be  compelled." 

(C.)  Joinder  of  Actions.  — A  cause  of  action  to  enjoin  violation  of 
a  restriction  upon  property  may  be  joined  with  one  for  damages 
arising  from  such  violation.^^ 

(II.)  By  and  Against  Whom  Enforceable.  —  (A.)  In  General.  —  There 
can  be  no  question  as  to  the  right  of  the  parties  to  a  restrictive  cove- 
nant,^^  their  heirs^*  and  legal  representatives^^  to  enforce  the  same. 


that  equity  will  enforce  it.  The  ques- 
tion whether  the  covenant  runs  with 
the  land  is  material  in  equity  only  on 
the  question  of  notice.  Coughlin  v. 
Barker,  46  Mo.  App.  54. 

75.  Ind. — Gasaway  v.  City  of  La- 
fayette (Ind.  App.),  109  N.  E.  789. 
Mass. — Allen  v.  Barrett,  213  Mass.  36, 
99  N.  E.  575,  Ann.  Cas.  1913E,  820. 
N.  J.— Rowland  v.  Andrus,  80  N.  J.  Eq. 
276,  83  Atl.  982. 

76.  Sailer  v.  Podolski,  81  N.  J.  Eq. 
327,  87   Atl.  458. 

77.  Kneip  v.  Schroeder,  255  111.  621, 
99  N.  E.  617,  Ann.  Cas.  1913D,  426; 
Curtis  V.  Eubin,  244  111.  88,  91  N.  E. 
84,  135  Am.  St.  Eep.  307;  Howland  V. 
Andrus,  80  N.  J.  Eq.  276,  83  Atl.  982. 

78.  Clevenger  v.  Quinn,  79  N.  J.  Eq. 
485,  642,  83  Atl.  771.  See  Alderson 
V.  Cutting,  163  Cal.  503,  126  Pac 
157. 

79.  Kneip  v.  Schroeder,  255  111.  621, 
99  N.  E.  617,  Ann.   Cas.  1913D,  426. 

[a]  Where  the  construction  of  an 
elevated  road  across  the  street  has  so 
changed  the  situation  of  certain  prop- 
erty that  it  was  no  longer  suitable  for 
residence  purposes,  equity  will  not  en- 
force a  restriction  as  to  a  building  line 
with  reference  to  such  property.  Kneip 
f.  Schroeder,  255  111.  621,  99  N.  E. 
617,  Ann.  Cas.   1913D,  426. 

80.  Cal.— Alderson  v.  Cutting,  163 
Cal.  503,  126  Pac.  157.  Ga.— Seawright 
V.  Blount,  139  Ga.  323,  77  S.  E.  152. 
111. — Bartholomae  &  Eoesing  Brewing  & 
Malting  Co.  v.  Modzelewski,  269  111. 
539,  109  N.  E.  1058;  Chapin  v.  Dougher- 
ty, 165  111.  App.  426.  Md.— Wood  r. 
Stehrer,  119  Md.  143,  86  Atl.  128. 
Mo. — Thompson  v.  Langan,  172  Mo. 
App.  64,  154  S.  W.  808;  Fete  v.  Foer- 
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stel,  159  Mo.  App.  75,  139  S.  W.  820. 
N.  J.— Sailer  v.  Podolski,  81  N.  J.  Eq. 
327,  87  Atl.  458;  Howland  v.  Andrus, 
80  N.  J.  Eq.  276,  83  Atl.  982;  Haines 
V.  Einwachter  (N.  J.  Eq.),  55  Atl. 
38.  N.  Y. — Heyson  v.  Lichtenstein,  157 
App.  Div.  483,  142  N.  Y.  Supp.  596; 
Iselin  V.  Flynn,  90  Misc.  164,  154  N.  Y. 
Supp.  133.  Eng. — Nottingham  Patent 
Brick  &  Tile  Co.  v.  Butler,  55  L.  J. 
Q.  B.  N.  S.  280,  L.  E.  16  Q.  B.  Div. 
778,  54  L.  T.  (N.  S.)  444,  34  W.  E. 
405;  Collins  v.  Castle,  L.  E.  36  Ch. 
Div.  243,  57  L.  J.  Ch.  76,  57  L.  T. 
(N.  S.)    764,  36  W.  E.  300. 

[a]  Sale  of  intoxicating  liquors  en-- 
joined.  Haines  r.  Einwachter  (N.  J. 
Eq.),   55    Atl.   38. 

81.  111.— Turney  v.  Shriver,  269  111. 
164,  109  N.  E.  708.  Mass.— Allen  v. 
Barrett,  213  Mass.  36,  99  N.  E.  575, 
Ann.  Cas.  1913E,  820.  N.  J.— Schmidt 
V.  Palisade  Supply  Co.  (N.  J.  Eq.),  84 
Atl.  807. 

82.  Alderson  v.  Cutting,  163  Cal. 
503,  126  Pac.  157.  But  see  generally 
the  title  "Joinder  of  Actions." 

83.  Eiverbank  Impr.  Co.  v.  Bancroft, 
209  Mass.  217,  95  N.  E.  216,  Ann.  Cas. 
1912B,  450,  34  L.  E.  A.  (N.  S.)  730; 
Norman  v.  Wells,  17  Wend.  (N.  Y.) 
136. 

[a]  A  tenant  in  common  of  the 
grantor  is  not  in  position  to  enforce  a 
restriction  inserted  by  his  co-tenant  and 
to  which  he  was  not  a  party.  Hazec 
V.  Mathews,  184  Mass.  388,  68  N.  E. 
838. 

84.  Bobbins  v.  Webb,  68  Ala.  393. 

85.  Hays  r.  St.  Paul  M.  E.  Church, 
196  111.  633,  63  N.  E.  1040;  Eiverban*k 
Imp.    Co.  V.   Bancroft,    209   Mass,   217, 


LANDS  AND  LAND   TRANSFERS 


713 


Those  not  parties  to  the  agreement  imposing  the  restriction  can 
enforce  it  only  in  the  event  it  was  made  for  the  benefit  of  their 
property,^*'  and  a  covenant  merely  personal  to  the  grantor  is,  therefore, 
not  available  to  them.^^  Restrictions  for  the  benefit  of  the  land  re- 
tained^^  are  enforceable  not  only  by  the  grantor,  his  heirs  and  legal 
representatives,^^  but  also  by  his  devisees,^"  and  by  subsequent  owners 
of  the  property  thus  benefited.'^    Similarly  restrictions  for  the  benefit 


95  N.  E.  216,  Ann.  Gas.  1912B,  450, 
34  L.  R.  A.  (N.  S.)  730. 

[a]  Personal  representatives  of  cov- 
enantee may  enforce  the  restriction. 
Norman  v.  Wells,  17  Wend.  (N.  Y.) 
336. 

86.  III.— Hays  v.  St.  Paul  M.  E. 
Church,  196  111.  633,  63  N.  E.  1040. 
Mass. — Riverbank  Imp.  Co.  v.  Bancroft, 
209  Mass.  217,  95  N.  E.  216,  Ann.  Cas. 
1912B,  450,  34  L.  R.  A.  (N.  S.)  730; 
Schwoerer  v.  Boylston  Market  Assn.,  99 
Mass.  285;  Badger  v.  Boardman,  16 
Gray  559.  N.  J. — Hemsley  v.  Marlbor- 
ough Hotel  Co.,  62  N.  J.  Eq.  164,  50 
Atl.  14;  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  329,  24 
Atl.  388.  N.  y.— Equitable  Life  Assur. 
Soc.  v.  Brennan,  148  N.  Y.  661,  43 
N.  E.  173;  Graves  v.  Deterling,  120 
N.  Y.  447,  24  N.  E.  655.  Eng.— Not- 
tingham Patent  Brick  &  Tile  Co.  f. 
Butler,  L.  R.  16  Q.  B.  Div.  778,  55 
L.  J.  Q.  B.  N.  S.  280,  54  L.  T.  (N.  S.) 
444,  34  W.  R.  405;  Elliston  v.  Reacher, 
99  L.  T.  (N.  S.)   346. 

[a]  The  burden  of  proving  that  the 
covenant  was  for  the  benefit  of  his 
land  is  on  the  plaintiff.  Lowell  Inst, 
for  Sav.  V.  Lowell,  153  Mass.  530,  27 
N.  E.  518;  McNichol  v.  Townsend,  73 
N.  J.  Eq.  276,  67  Atl.  938;  Hemsley 
V.  Marlborough  Hotel  Co.,  62  N.  J. 
Eq.  164,  50  Atl.  14. 

[b]  How  Fact  Ascertained. —  (1) 
Whether  the  restrictive  covenant  was 
made  for  the  benefit  of  complainant's 
land  depends  on  the  intention  of  the 
original  grantor  as  appearing  from  the 
grant  or  reservation  creating  the  re- 
striction (ni.— Hays  V.  St.  Paul  M.  E. 
Church,  196  111.  633,  63  N.  E.  1040. 
Mass. — Hano  v.  Bigelow,  155  Mass.  341, 
29  N.  E.  628;  Beals  v.  Case,  138  Mass. 
138;  Badger  r.  Boardman,  16  Gray  559. 
N.  J. — Hemsley  v.  Marlborough  Hotel 
Co.,  62  N.  J.  Eq.  164,  50  Atl.  14.  N.  Y. 
Clark  r.  Devoe,  124  N.  Y.  120,  26  N. 
E.  275,  21  Am.  St.  Rep.  652),  (2)  aided 
if  necessary  by  reference  to  the  situa- 
tion of  the  property  and  the  surround- 


ing circumstances.  Clapp  v.  Wilder, 
176  Mass.  332,  341,  57  N.  E.  692,  50 
L.  R.  A.  120;  Coughlin  v.  Barker,  46 
Mo.  App.  54. 

[c]  The  reason  for  permitting  tMrd 
parties  to  enforce  the  restriction  is  that 
they  were  induced  to  purchase  the  prop- 
erty partly  in  expectation  of  the 
benefits  to  be  derived  from  the  ob- 
servance of  the  restriction.  Roberts  v. 
Scull,  58  N.  J.  Eq.  396,  43  Atl.  583; 
De  Gray  v.  Monmouth  Beach  Club 
House,   50   N.   J.   Eq.   329,  24  Atl.   388. 

87.  Cal. — Berryman  v.  Hotel  Savoy 
Co.,  160  Cal.  559,  117  Pac.  677,  37 
L.  R.  A.  (N.  S.)  5;  Los  Angeles 
Terminal  Land  Co.  v.  Muir,  136  Cal. 
36,  68  Pac.  308.  Colo.— Judd  v.  Rob- 
inson, 41  Colo.  222,  92  Pac.  724,  124 
Am.  St.  Rep.  128.  Mo.— Doerr  v.  Cobbs, 
146  Mo.  App.  342,  123  S.  W.  547; 
Coughlin  r.  Barker,  46  Mo.  App.  54, 
N.  J. — Hemsley  v.  Marlborough  Hotel 
Co.,  62  N.  J.  Eq.  164,  50  Atl.  14.  N.  Y. 
Krekeler  v.  Aulbach,  51  App.  Div.  591, 
64  N.  Y.  Supp.  908. 

88.  Hays  v.  St.  Paul  M.  E.  Church, 
196  HI.   633,   63   N.   E.   1040. 

[a]  The  presumption  is  that  where 
the  owner,  in  selling  a  portion  of  his 
property,  imposes  a  restrictive  covenant 
upon  his  vendee,  he  does  so  for  the 
benefit  of  the  land  retained.  Peck  v. 
Conway,  119  Mass.  546;  Coughlin  v. 
Barker,  46  Mo.  App.  54. 

[b]  Compare  McNichol  v.  Townsend, 
73  N.  J.  Eq.  276,  67  Atl.  938,  to  the 
eflFect  that  some  evidence  of  the  fact 
that  the  restriction  was  made  for  the 
benefit  of  the  remaining  property,  must 
appear. 

89.  See  supra,  this  section. 

90.  Frye    v.    Partridge,    82    HI.    267. 

91.  lU.— Clark  v.  McGee,  159  111, 
518,  42  N.  E.  965.  Mass.— Peck  v.  Con- 
way, 119  Mass.  546;  Whitney  v.  Union 
R.  Co.,  11  Gray  359,  71  Am.  Dec.  715; 
Parker  r.  Nightingale,  6  Allen  341,  83 
Am.  Dec.  632.  Mich.— Watrous  v.  Al- 
len, 57  Mich.  362,  24  N.  W.  104,  58 
Am.   Rep,    363.      N,     J,— McNichol    v. 
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of  property  conveyed  are  enforceable  not  only  by  the  covenantee  but 
also  by  those  acquiring  the  property  through  him.^^ 

Against  Whom.  —  As  against  the  parties  to  the  restrictive  covenant 
or  condition,  their  heirs  and  legal  representatives  the  right  to  enforce 
the  restriction  is  obviously  clear.®^ 

Against  Third  Parties.  —  Provided  the  owner  of  the  land  took  the  same 
with  notice,  actual  or  constructive,  of  the  restriction,  it  is  enforceable 
against  him,  whether  he  acquired  the  property  immediately  from  the 
original  covenantor  or  through  mesne  conveyances,^*  but  the  restriction 
cannot  be  enforced  against  a  subsequent  owner  who  had  no  notice 
actual  or  constructive  thereof.^^ 

(B.)    Building  Plan.  —  AVhere  there  is  a  general  plan  of  restriction 


Townsend,  73  N.  J.  Eq.  276,  67  Atl. 
938;  Hemsley  v.  Marlborough  Hotel  Co., 
62  N.  J.  Eq.  164,  50  Atl.  14;  Koberts 
V.  Scull,  58  N.  J.  Eq.  396,  43  Atl.  583; 
Hayes  v.  Waverly,  etc.  Co.,  51  N.  J. 
Eq.  345,  27  Atl.  648;  Coudert  v.  Sayre, 
46  N.  J.  Eq.  386,  19  Atl.  190.  N.  Y. 
Phoenix  Ins.  Co.  v.  Continental  Ins. 
Co.,  87  N.  Y.  400;  Perkins  v.  Codding- 
ton,  4  Kobt.  647;  Hills  v.  Miller,  3 
Paige  254,  24  Am.  Dec.  218.  Pa.— Muz- 
zarelli  r.  Hulshizer,  163  Pa.  643,  30 
Atl.  291;  Clark  v.  Martin,  49  Pa.  289. 
Eng.— Harrison  v.  Good,  L.  K.  11  Eq. 
338,  40  L.  J.  Ch.  294,  24  L.  T.  (N.  S.) 
263,  19  W.  E.  346;  Western  v.  Macder- 
mott,  12  Jur.  (N.  S.)  366,  L.  E.  2 
Ch.  72,  15  L.  T.  641,  15  W.  E.  (N.  S.) 
265;  Eogers  f.  Hosegood,  2  Ch.  (1900) 
388;  Child  v.  Douglas,  2  Jur.  N.  S.  950; 
In  re  The  Birmingham  &  District  Land 
Co.  V.   Allday,   62   L.  J.   Ch.  N.  S.  90. 

[a]  A  general  scheme  of  improve- 
ment need  not  appear.  Bowen  V.  Smith, 
76  N.  J.  Eq.  456,  74  Atl.  675. 

[b]  Representatives  of  vendee  of 
a  part  of  the  land  may  enforce  the 
restriction.  Eogers  v.  Hosegood,  2  Ch. 
(1900)  388. 

[c]  Vendor's  attempt  to  release  the 
land  from  the  benefit  of  the  covenant, 
•will  not  defeat  a  prior  purchaser's 
right  to  enforce  the  restriction.  West- 
ern V.  Macdermott,  12  Jur.  (N.  S.) 
366,  L.  E.  2  Ch.  72,  15  L.  T.  (N.  S.) 
641,  15  W.  E.  265. 

92.  Watertown  v.  Cowen,  4  Paige 
(N.  Y.)  510,  27  Am.  Dec.  80;  Nicoll 
f.  Penning,  51  L.  J.  Ch.  N.  S.  166; 
Mann  r.  Stephens,  15  Sim.  377,  10  Jur. 
650,  60  Eng.  Eeprint  665;  Mann  v. 
Stephens,  15  Sim.  377,  10  Jur.  650, 
60   Eng.   Eeprint  665. 

93.  See  cases  in  following  note. 

94.  Conn. — In    re    Townsend 's    Ap- 

voi.  xvm 


peal,  68  Conn.  358,  36  Atl.  815.  HI. 
Clark  V.  McGee,  159  HI.  518,  42  N.  E. 
965;  Chapin  v.  Dougherty,  165  HI.  App. 
426.  Md.— Peabody  Heights  Co.  v.  Will- 
son,  82  Md.  186,  32  Atl.  386,  1077,  36 
L.  E.  A.  393;  Newbold  v.  Peabody 
Heights  Co.,  70  Md.  493,  17  Atl.  372, 
3  L.  E.  A.  579.  Mich.— Watrous  v.  Al- 
len, 57  Mich.  362,  24  N.  W.  104,  58 
Am.  Eep.  363.  Mo.— Coughlin  v.  Bar- 
ker, 46  Mo.  App.  54.  N.  J. — Howland 
V.  Andrus,  80  N.  J.  Eq.  276,  83  Atl. 
982;  Leaver  v.  Gorman,  73  N.  J.  Eq. 
129,  67  Atl.  Ill;  McNichol  V.  Town- 
send,  73  N.  J.  Eq.  276,  67  Atl.  938; 
Eoberts  v.  Scull,  58  N.  J.  Eq.  396,  43 
Atl.  583;  Haves  v.  Waverlv,  etc.  Co., 
51  N.  J.  Eq.  345,  27  Atl.  648;  Coudert 
V.  Sayre,  46  N.  J.  Eq.  386,  19  Atl. 
190;  kirkpatrick  v.  Peshine,  24  N.  J. 
Eq.  206.  N.  Y.— Equitable  Life  Assur. 
Soc.  V.  Brennan,  148  N.  Y.  661,  43 
N.  E.  173;  Columbia  College  v.  Lynch, 
70  N.  Y.  440,  26  Am.  Eep.  615;  Tall- 
madge  r.  EasJ,  Eiver  Bank,  26  N.  Y. 
105;  Gibert  r.  Peteler,  38  Barb.  488. 
Pa.— Landell  v.  Hamilton,  175  Pa.  327, 
34  Atl.  663,  34  L.  E.  A.  227;  Clark  v. 
Martin,  49  Pa.  289.  Tex. — Anderson 
V.  Eowland,  18  Tex.  Civ.  App.  460,  44 
S.  W.  911. 

[a]  Neither  privity  of  estate  nor 
privity  of  contract  is  necessary  be- 
tween the  parties  attempting  to  enforce 
the  restriction  and  those  against  whom 
it  is  being  enforced.  Parker  v.  Night- 
ingale, 6  Allen  (Mass.)  .341,  83  Am. 
Dec.  632;  Harrison  v.  Good,  L.  E.  11 
Eq.  338,  40  L.  J.  Ch.  294,  24  L.  T. 
(N.  S.)   263,  19  W.  E.  346. 

95.  Mass. — Skinner  r.  Shepard,  130 
Mass.  180.  Mich. — Williams  r.  Lawson, 
188  Mich.  88,  153  N.  W.  1080.  N.  J. 
Hemslev  v.  Marlborough  Hotel  Co.,  62 
N.  J.  Eq.  164,  50  Atl.  14. 
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adopted  by  the  grantor  in  carrying  out  a  scheme  of  improvement  for 
a  tract  of  land  it  is  enforceable  by  him,^"  or  by  any  purchaser  of  lots 
in  the  tract,®^  and  against  him  or  those  claiming  under  him,®^  or  any 
grantee  of  lots  sold  with  reference  to  the  plan.*^^ 

(III.)  Pleading,  —  The  petition  or  complaint  to  enjoin  the  breach  of 
a  restriction  upon  the  use  of  real  property  must  set  out  facts  showing 
a  violation  thereof.^ 

D.  Pleading  Deeds.^  —  A  deed,  like  any  other  written  instrument, 
may  be  pleaded  either  by  its  terms  or  its  legal  effect,^  Formerly  the 
complaint  made  profert  of  the  deed,*  but  under  the  statutes,  in  many 
states,  the  deed  may  be  attached  to  the  pleading  as  an  exhibit  by 
being  referred  to  and  made  a  part  thereof.*  A  deed  may  be  declared 
on  as  made  on  the  day  it  was  delivered,  although  it  has  no  date.®  Aver- 
ments such   as  "made   and   executed,"^   "executed  and   recorded,"^ 


96.  Sprague  v.  Kimball,  213  Mass. 
380,  100  N.  E.  622,  Ann.  Cas.  1914A, 
431,  45   L.  R.   A.   (N.  S.)   962. 

97.  Cal. — Alderson  v.  Cutting,  163 
Cal.  503,  126  Pac.  157.'  111.— Frye  V. 
Partridge,  82  111.  267;  Chapin  v.  Dough- 
erty, 165  111.  App.  426.  Mass.— Allen 
r.  Barrett,  213  Mass.  36,  99  N.  E.  575, 
Ann.  Cas.  1913E,  820;  Sharp  v.  Ropes, 
110  Mass.  381;  Linzee  v.  Mixer,  101 
Mass.  512;  Whitney  v.  Union  R.  Co., 
11  Gray  359,  71  Am.  Dec.  715;  Parker 
V.  Nightingale,  6  Allen  341,  83  Am. 
Dec.  632.  N.  J.— Schmidt  v.  Palisade 
Supply  Co.  (N.  J.  Eq.),  84  Atl.  807; 
Howland  v.  Andrus,  80  N.  J.  Eq.  276, 
83  Atl.  982.  Eng.— Collins  v.  Castle, 
L.  R.  36  Ch.  Div.  243,  57  L.  J.  Ch. 
76,  57  L.  T.  (N.  S.)  764,  36  W.  R. 
300. 

98.  Howland  v.  Andrus,  80  N.  J.  Eq. 
276,  83   Atl.   982. 

99.  Cal.— Alderson  v.  Cutting,  163 
Cal.  503,  126  Pac.  157.  111.— Frye  v. 
Partridge,  82  111.  267;  Chapin  i:  Dough- 
erty, 165  111.  App.  426.  Mass. — Allen 
V.  Barrett,  213  Mass.  36,  99  N.  E.  575, 
Ann.  Cas.  191 3E,  820;  Sharp  v.  Ropes, 
110  Mass.  381.  N.  J.— Schmidt  v.  Pal- 
isade Supply  Co.  (N.  J.  Eq.),  84  Atl. 
807;  Howland  v.  Andrus,  80  N.  J.  Eq. 
276,  83  Atl.  982. 

1.  Cal.— Quatman  v.  McCray,  128 
Cal.  285,  60  Pac.  855.  Md.— Wood  v. 
Stehrer,  119  Md.  143,  86  Atl.  128.  N,  Y. 
Heyson  r.  Liehtenstein,  157  App.  Div. 
483,  142  N.  Y.  Supp.  596. 

[a]  For  essential  averments  in  bill 
to  enjoin  breach  of  building  restriction. 
Bee  Chapin  v.  Dougherty,  165  111.  App. 

[b]  "Placed  Upon."— A  complaint 


stating  that  defendant  had  "placed 
upon"  a  lot  conveyed  to  him  a  house 
of  the  value  of  $400  is  a  sufficient  al- 
legation of  a  breach  of  a  restriction  in 
a  deed  against  erecting  on  the  prem- 
ises any  dwelling  house  costing  less 
than  $1200,  when  it  appears  that  the 
parties  to  the  deed  understood  the  word 
erected  to  include  the  removal  of  a 
building  and  placing  it  on  the  premises. 
Quatman  v.  McCray,  128  Cal.  285,  60 
Pac.  855. 

2.  Pleading  invalidity  of  deed,  see 
supra,  XII,  B,  2. 

Pleading  breach  of  conditions  sub- 
sectuent,  see  supra,  XII,  C,  2,  b,  (V). 

3.  See  6  Standard  Proc.  697. 

[a]  At  common  law  a  deed  is 
pleaded  according  to  its  legal  operation. 
Moore  v.  Plymouth,  3  B.  &  Aid.  66,  5 
E.  C.  L.  48,  106  Eng.  Reprint  587; 
Wilson  f.  Bramhall,  1  Y.  &  J.  2. 

4.  Powers  v.  Ware,  2  Pick.  Mass.) 
451;  Rilev  V.  Yost,  58  W.  Va.  213,  52 
S.  E.  40,  1  L.  R.  A.   (N.  S.)   777. 

See   the   title  "Oyer  and  Profert." 

[a]  Oyer  of  a  deed  shown  in  a  dec- 
laration makes  it  part  of  the  declara- 
tion. Andrews  v.  Moore,  Tapp.  (Ohio) 
215. 

[b]  A  mutilated  deed  should  not  be 
declared  on  as  a  deed,  with  a  profert 
but  the  facts  should  be  stated  as  an 
excuse  for  not  making  a  profert.  Pow- 
ers r.  Ware,  2  Pick.  (Mass.)  451. 

5.  See  generally  the  title  "Ex- 
hibits," 

6.  Andrews  v.  Moore,  Tapp.  (Ohio) 
215. 

7.  Brown  v.  Westerfield,  47  Neb.  399, 
66  N.  W.  439,  53  Am.  St.  Rep.  532. 

8.  McReynolds  v.   Grubb,    150    Mo. 
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"executed  by  all  the  parties,"^  and  made  a  "conveyance,"^"  include 
the  signing,  sealing  and  delivery  of  the  deed.  But  an  allegation  that 
a  deed  was  "executed  and  acknowledged"  has  been  held  not  to  aver 
the  delivery  thereof."  Nor  is  delivery  admitted  by  a  plea  stating  that 
the  grantor  "executed"  the  deed.^^  An  allegation  of  delivery  of  a 
deed  to  the  grantee  implies  an  acceptance  thereof.^^  Though  no  con- 
sideration be  expressed  in  a  deed  it  may  be  supplied  by  averment.^* 
The  execution  of  a  deed  may  be  put  in  issue  by  a  plea  of  non  est 
factum, ^^  or  by  a  specific  statement  of  the  facts  denying  the  making 
and  delivery  of  the  instrument.^^ 

XIII.  ESCROWS.  —  A.  Nature  op  Escrow.  —  An  escrow  is  a 
deed  delivered  to  a  stranger  to  be  by  him  delivered  to  the  grantee  upon 
the  happening  of  certain  conditions,  upon  which  last  delivery  the 
transmission  of  title  is  complete.^^ 

B.  Remedies  Respecting.  —  1.  Of  Depositor  or  Grantor.  —  Upon 
failure  to  perform  the  conditions  of  the  escrow  agreement  on  the  part 
of  the  grantee,  the  depositor  is  entitled  to  have  the  deed^^  redelivered 


352,    51    S.    W.    822,   73    Am,   St.    Rep. 
448. 

9.  Wentworth  v.  Eichorn,  185  Mass. 
6,  69  N.  E.  366. 

10.  Poe  V.  Domec,  48  Mo.  441. 

11.  Allen  V.  Bollenbaeher,  49  Ind. 
App.  589,  97  N.  E.  817. 

12.  Childers  v.  Baird,  59  Colo.  382, 
148  Pae.  854;  Buffington  v.  Thompson, 
9S  Ga.  416,  25  S.  E.  516. 

[a]  The  signing  and  sealing  of  the 
deed  are,  however,  admitted  by  such 
a  plea.  Buffington  r.  Thompson,  98  Ga. 
4]6,  25  S.  E.  516. 

13.  Davenport  v.  Whisler,  46  Iowa 
287. 

14.  McClanahan's  Heirs  v.  Hender- 
son's Heirs,  2  A.  K.  Marsh.  (Ky.)  388, 
12  Am.  Dec.  412. 

15.  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Power,  119  Ind.  269,  21  N.  E.  751; 
Phelps  V.  Decker,  10  Mass.  267.  See  7 
Standard  Proc.  62. 

[a]  Illegality  may  be  given  in  evi- 
dence under  plea  of  non  est  factum. 
Phelps  V.  Decker,  10  Mass.  267.  See 
the  title  "Illegality,  How  Pleaded." 

16.  Banta  r.  Henry's  Exr.,  10  Ky. 
L.  Rep.  36. 

[a]  Assent  of  Grantee. — An  aver- 
ment that  a  deed  was  made  without 
the  knowledge  or  consent  of  the  grantee 
sufficiently  shows  that  the  latter  did 
not  assent  to  the  conveyance  so  as  to 
acquire  title  thereunder.  Fireman's 
Fund  Ins.  Co.  v.  Dunn,  22  Ind.  App. 
332,    53    N.   E.    251. 

[b]  Non-Delivery. — Where  there  are 
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averments  of  delivery  of  the  deed  in 
the  complaint,  a  plea  that  the  deed  was 
never  delivered  to  the  grantees  is  in- 
sufficient to  show  a  non-delivery.  It 
merely  shows  that  the  deed  was  not 
placed  in  the  possession  of  the  grantees 
which  fact  is  entirely  consistent  with 
a  constructive  delivery.  Gulf  Red 
Cedar  Lumb.  Co.  v.  Crenshaw,  148  Ala. 
343,  42  So.  564. 

17.  Ala. — Fireman's  Ins.  Co.  v.  Mc- 
Millan, 29  Ala.  147.  Cal.— Cannon  v. 
Handley,  72  Cal.  133,  13  Pac.  315. 
Minn. — Tharaldson  v.  Everts,  87  Minn. 
168,  91  N.  W.  467.  Neb.— Patrick  f. 
McCormick,  10  Neb.  1,  4  N.  W.  312. 
N.  Y.— Stanton  v.  Miller,  65  Barb.  58, 
1  Thomp.  &  C.  23;  Jackson  ex  dem. 
Gratz  V.  Catlin,  2  Johns.  248,  258,  3 
Am.  Dee.  415.  Pa. — Shoenberger's 
Exrs.  V.  Hackman,  37  Pa.  87.  Wash. 
Bronx  Investment  Co.  v.  National  Bank, 
47  Wash.  566,  92  Pac.  429. 

See  4  Kent  Com.  454. 

18.  Ark.— Havden  v.  Meeks,  14  S.  W. 
864.  Idaho.— Hall  r.  Yarvan,  25  Idaho 
470,  138  Pac.  339.  Mass.— Bodwell  v. 
Webster,  13  Pick.  411. 

[a]  That  the  grantee  has  replevied 
the  instruments  of  title  placed  in 
escrow  does  not  estop  the  depositor  or 
his  legal  representatives  from  asserting 
their  title  in  the  premises  where  the 
conditions  have  not  been  performed  by 
the  grantee.  Daggett  v.  Daggett,  143 
Mass.  516,  10  N.  E.  311. 

[b]  A  foreclosure  suit  is  not  neces- 
sary.    The   grantee   does    not    acquire 
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to  him,  and  to  maintain  an  action  for  that  purpose. ^^  A  suit  in 
equity  to  regain  the  papers  will  not  lie  where  the  legal  remedy  is 
adequate.'"  If  the  grantee  obtains  the  deed,  without  complying  with 
the  conditions,  no  title  to  the  property  vests  in  him  and  the  court 
will  enjoin  him  from  recording  the  deed,-^  and  restrain  a  sale  of  the 
premises  on  execution  against  him.^^  It  will,  moreover,  cancel  the 
deed-''  and  quiet  the  grantor's  title  to  the  premises.-* 

Specific  enforcement  of  the  contract  will  be  awarded  the  grantor 
where  the  conditions  of  the  agreement  have  been  performed,-^  but 
not  where  the  contract  remains  unconcluded  so  as  not  to  be  binding 
upon  both  parties,^**  nor  where  plaintiff  is  not  in  position  to  convey 
a  good  title. ^' 

An  action  for  the  purchase  price  of  the  property  is  maintainable  where 
the  deed  is  placed  in  escrow,  without  formal  tender  of  the  deed.^** 

2.  Of  Grarxtee.  —  The  grantee  is  entitled  to  the  enforcement  of  the 
escrow  agreemient,-^  and  after  having  performed  the  conditions,  he 
may  maintain  an  action  to  recover  possession  of  the  instruments  of 
title  from  the  depository,^"  or  to  compel  the  grantor  or  those  succeed- 


such  an  interest  in  the  property  as 
to  necessitate  a  foreclosure  suit  to  di- 
vest him  thereof.  Hall  i;.  Yaryan,  25 
Idaho  470,  138  Pae.  339. 

[c]  Where  conditions  are  performed 
by  the  grantee  the  depositor  is  not  en- 
titled to  a  return  of  the  escrow  papers. 
Grove  v.  Jennings,  46  Kan.  366,  26  Pae. 
738. 

19.  State  Bank  of  Kissimmee  v. 
Parker,  69  Fla.   258,  67  So.  915. 

20.  State  Bank  v.  Parker,  69  Fla. 
258,   67   So.   915. 

21.  Matteson  v.  Smith,  61  Neb.  761, 
86   N.   W.   472. 

22.  Stanley  v.  Valentine,  79  111.  544; 
Patrick  v.  McCormick,  10  Neb.  1,  4 
N.  W.   312. 

As  to  enjoining  execution,  see  16 
Standard  Prog.  450,  et  seq. 

23.  U.  S.— Hanley  v.  Sweeny,  109 
Fed.  712,  48  C.  C.  A.  612.  Ariz.— Smith 
V.  Mosbarger,  18  Ariz.  19,  156  Pae. 
79.  III.— Stanley  r.  Valentine,  79  111. 
544;  Clement  v.  Evans,  15  111.  92.  la. 
Hogueland  v.  Arts,  113  Iowa  634,  85 
N.  W.  818.  Tenn.— Parrott  r.  Parrott, 
1  Heisk.  681.  Wis.— See  Zoerb  v. 
Paetz,  L37  Wis.  59,  117  N.  W.  793. 

See  generally  "Rescission  and  Can- 
cellation. ' ' 

24.  Henry  v.  Carson,  96  Ind.  412; 
Skinner  r.  Kelley,  138  Mich.  134,  101 
N.  W.  205.  See  generally  the  title 
"Quieting  Title." 

25.  See  Grove  v. 
366,  26  Pae.  738. 


Jennings,  46  Kan. 


26.  Dietz  v.  Farish,  12  Jones  &  S. 
(N.  Y.)    190. 

27.  Dietz  v.  Farish,  12  Jones  &  S. 
(N.  Y.)    190. 

28.  Olmstead  v.  Smith,  87  Mo.  602. 

29.  Lewis  v.  Prather,  14  Ky.  L.  Rep. 
749;  Tharaldson  v.  Everts,  87  Minn. 
168,  91  N.  W.  467;  Knopf  V.  Hansen, 
37  Minn.  215,  33  N.  W.  781. 

[a]  Death  of  grantor  does  not  de- 
feat his  right.  Bronx  Investment  Co, 
r.  National  Bank,  47  Wash.  566,  92  Pae. 
429. 

30.  Ark.— Tombler  v.  Sumpter,  97 
Ark.  480,  134  S.  W.  967.  Colo.— Wal- 
eott  V.  Johns,  7  Colo.  App.  360,  44 
Pae.  675.  Mich. — Alexander  v.  Bernard, 
136  Mich.  642,  99  N.  W.  858;  Stanton 
r.  Miller,  65  Barb.  58,  1  Thomp.  &  C. 
23.  Fa,.— In  re  Baum's  Appeal,  113 
Pa.  58,  4  Atl.  461.  Wash.— Bronx  In- 
vestment Co.  V.  National  Bank,  47 
Wash.   566,  92   Pae.   429. 

[a]  A  suit  for  specific  performance 
against  the  dei)ositor  is  not  the  proper 
remedy  where  the  depository  refuses  to 
deliver  the  deed  to  the  grantee  upon 
his  performing  the  conditions.  In  such 
ease  an  action  must  be  brought  against 
the  depository  to  obtain  possession  of 
the  deed.  Walcott  v.  Johns,  7  Colo. 
App.  360,  44  Pae.  675. 

[b]  Where  the  grantee  has  failed 
to  perform  the  conditions  he  cannot 
compel  depositary  to  deliver  the  deed 
to  him.  White  r.  Bank  of  Hanford, 
148   Cal.   552,   83   Pae.   698. 
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mg  to  his  interests  to  perform  the  contract,^^  or  to  quiet  his  title  and 
remove  a  eloud  therefrom.^^ 

3.  Of  Depositary.  —  The  escrow  holder  may  bring  an  action  to  re- 
quire the  adverse  parties  to  interplead  to  determine  any  controversy 
arising  in  regard  to  the  escrow  matter.^^ 

4.  Of  Creditors,  —  Until  the  conditions  of  the  escrow  are  per- 
formed the  title  remains  in  the  grantor  and  the  property  may  be 
levied  upon  in  attachment  or  execution  against  the  grantor,^*  but 
cannot  be  seized  by  creditors  of  the  grantee.^^ 

C.  Parties.  —  Upon  the  depositor's  death,  his  legal  representatives 
may  assert  their  rights  in  the  property  where  the  conditions  of  the 
escrow  are  not  fulfilled,^^  and  the  grantee  after  having  performed  his 
part  of  the  contract,  m,ay  enforce  the  agreement  against  such  legal 
representatives,^^  or  those  purchasing  from  thern.^^  To  a  suit  for 
specific  performance  of  the  escrow  agreement,  the  only  necessary 
parties  to  the  contract,^^  and  the  depositor  need  not  be  joined  as  de- 


31.  Minn. — Tharaldson  v.  Everts,  87 
Minn.  168,  91  N.  W.  467;  Knopf  v. 
Hansen,  37  Minn.  215,  33  N.  W.  781. 
N.  Y.— Parsell  v.  Stryker,  41  N.  Y.  480. 
See  Stanton  v.  Miller,  65  Barb.  58,  1 
Thomp.  &  C.  23;  Ehodes  v.  Ehodes,  3 
Sandf.  Ch.  279;  Mechanics'  Nat.  Bank 
V.  Jones,  76  App.  Div.  534,  78  N.  Y. 
Supp.  800.  Vt. — Wilkins  V.  Somerville, 
80  Vt.  48,  66  Atl.  893,  11  L.  R.  A. 
(N.  S.)  1183. 

[a]  A  temporary  injunction  -will 
issue  pending  such  suit,  to  restrain  the 
depository  from  surrendering  the  deed 
to  the  grantor.  Wilkins  v.  Somerville, 
80  Vt.  48,  66  Atl.  893,  11  L.  R.  A. 
(N.  S.)    1183. 

[b]  A  purchaser  with  notice  from 
the  grantor  may  be  compelled  to  per- 
form the  contract  by  conveying  the 
land  in  the  same  manner  and  to  the 
same  extent  as  the  vendor  would  have 
been  liable  to  do,  had  he  not  trans- 
ferred the  legal  title.  Wilkins  v.  Som- 
erville, 80  Vt.  48,  66  Atl.  893,  11  L. 
E.  A.  (N.  S.)  1183. 

32.  Lewis  v.  Prather,  14  Ky.  L.  Rep. 
749. 

[a]  A  subsequent  deed  to  the  prem- 
ises given  by  the  grantor  after  he  had 
without  authority  obtained  possession 
of  the  escrow  deed  will  be  set  aside 
at  the  instance  of  the  grantee.  Lewis 
V.  Prather,  14  Ky.  L.  Eep.  749. 

33.  First  National  Bank  v.  Callahan 
Mining  Co.,  28  Idaho  627,  155  Pac. 
673.  See  generally  the  title  "Inter- 
pleader." 


34.  Wolcott  V.  Johns,  7  Colo.  App. 
360,  44  Pac.   675. 

35.  Patrick  v.  McCormick,  10  Neb. 
1,  4  N.  W.  312. 

[a]  Though  the  deed  is  delivered  to 
the  grantee  by  the  depositary,  if  such 
delivery  is  unauthorized,  the  title  still 
remains  in  the  grantor  and  the  rule 
stated  in  the  text  applies.  Patrick  v. 
McCormick,  10  Neb.  1,  4  N.  W.  312. 

[b]  But  the  equitable  interest  of  the 
grantee  may  perhaps  in  a  proper  case 
be  reached  by  proceedings  in  aid  of 
execution.  See  Patrick  f.  McCormick, 
10  Neb.  1,  4  N.  W.  312;  16  Standard 
Proc.  413;  and  the  title  "Creditors' 
Suits." 

36.  Daggett  v.  Daggett,  143  Mass. 
516,  10  N.  E.  311,  writ  of  entry. 

37.  See  Tharaldson  v.  Everts,  87 
Minn.  168,  91  N.  W.  467. 

38.  Tharaldson  v.  Everts,  87  Minn. 
168,  91  N.  W.  467. 

39.  Tombler  v.  Sumpter,  97  Ark.  480, 
134  S.  W.  967;  Knopf  v.  Hansen,  37 
Minn.  215,  33  N.  W.  781. 

[a]  Persons  who  claim  an  interest 
in  the  estate  but  who  are  wholly  un- 
connected with  the  contract  which  it 
is  sought  to  have  enforced,  are  not 
necessary  parties  to  the  suit.  Tombler 
V.  Sumpter,  97  Ark.  480,  134  S.  W. 
967. 

[b]  Where  the  wife  joins  in  execu- 
tion of  the  deed  the  homestead  rights 
are  thereby  waived  and  she  is  not  a 
necessary  party  to  the  action  to  en- 
force the  agreement.  Knopf  v.  Han- 
sen, 37  Minn.  215,  33  N.  W.  781. 
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fendant  in  a  suit  against  the  escrow  holder  to  compel  delivery  of  the 
deed  to  the  grantee.'*^ 

Intervention.  —  One  who  is  not  a  party  to  the  escrow  agreement  has 
no  right  to  intervene  in  a  suit  to  specifically  enforce  such  agreement 
merely  because  he  may  have  some  interest  in  the  property.'*^ 

D.  Pleading.  —  A  depositor  suing  to  recover  the  escrow  papers 
need  not  allege  the  value  of  the  property,*^  and  in  his  petition  for 
the  purchase  price  of  the  land  conveyed,  the  deed  to  which  is  in  escrow 
in  the  hands  of  an  agent  of  both  parties,  need  not  tender  a  deed  to 
the  land.*^  His  petition  to  quiet  title  should  set  out  facts  sufficient  to 
entitle  him  to  the  relief.** 

Plea  or  Answer.  —  A  grantor  may  avoid  a  deed  by  a  plea  non  est 
factum,*^  or  he  may  plead  such  matter  specially.*® 

E.  Province  op  Judge  and  Jury,  —  Upon  conflicting  evidence  the 
matter  of  determining  Avhether  the  deed  was  delivered  in  escrow  is 
for  the  jury,*''  as  is  also  the  question  whether  the  depositor  has  ratified 
an  unauthorized  delivery  of  the  deed  by  the  depository  to  the 
grantee.*^ 

F.  Judgment  and  Decree,  —  Where  the  deed  is  delivered  without 
performance  of  the  conditions  the  court  may  decree  a  cancellation 
thereof,*^  and  also  a  restoration  of  possession  to  the  depositor,^"  and 
that  tjie  grantee  account  for  the  rents  and  profits,"^^ 


40.  Bronx  Investment  Co.  v.  Nation- 
al Bank,  47  Wash.  .566,  92  Pac.  429. 

41.  Tombler  v.  Sumpter,  97  Ark. 
480,   134  S.   W.   967. 

42.  Harrison  v.  Woodward,  11  Cal, 
App.   15,   103   Pac.  933. 

43.  Olmstead  v.  Smith,  87  Mo.  602. 

44.  Skinner  v.  Kelley,  138  Mich.  134, 
101  N.  W.  205.  See  generally  the  title 
"Ejectment." 

[a]  For  a  sufficient  petition,  see 
Skinner  v.  Kelley,  138  Mich.  134,  101 
N.  W.  205. 

45.  Md. — Union  Bank  v.  Eidgely,  1 
Har.  &  G.  324.  Mass.— Daggett  v.  Dag- 
gett, 143  Mass.  516,  10  N.  E.  311; 
Wheelwright  v.  Wheelwright,  2  Mass. 
447,  3  Am.  Dec.  66.  Can.— The  Cor- 
poration of  the  County  of  Huron  v. 
Armstrong,  27  U.  C.  Q.  B.  533. 

[a]  To  whom  the  instrument  was 
delivered  must  be  alleged  in  such  plea 
in  jurisdictions  where  a  deed  cannot  be 
delivered  in  escrow  to  the  obligee  or 


grantee.      Fireman's    Ins.    Co,   v.    Mc- 
Millan, 29  Ala.  147, 

46.  Union  Bank  v.  Eidgely,  1  Har, 
&  G.   (Md.)   324. 

[a]  The  condition  upon  which  the 
deed  was  executed  must  be  averred  in 
a  plea  of  escrow.  Graves  v.  Tucker,  10 
Smed.  &  M.   (Miss.)   9. 

47.  Conn. — White  v.  Bailey,  14  Conn. 
271.  111.— Price  r.  Pittsburg,  Ft.  W.  & 
C.  R.  Co.,  34  111.  13.  Mass.— Daggett 
f.  Daggett,  143  Mass.  516,  10  N.  E. 
311.  N,  Y.— Clark  v.  Gifford,  10  Wend. 
210. 

48.  Dixon  v.  Bristol  Sav.  Bank,  102 
Ga.  461,  31  S,  E.  96,  66  Am.  St.  Rep. 
193. 

49.  Clement  v.  Evans,  15  111.  92; 
Hogueland  v.  Arts,  113  Iowa  634,  85 
N.   W.   818. 

50.  Clement  r.  Evans,  15  111.  92; 
Hogueland  r.  Arts,  113  Iowa  634,  85 
N.  W.  818. 

51.  Clement  v.  Evans,  15  111.  &2. 
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d.     Common  Law  and  Statutory  Larceny,  111 

2.  Questions  of  Law  and  Fact,  773 

3.  Instructions,  114: 

a.  In  General,  114: 

b.  As  to  Presumption  From  Possession    of    Stolen 

Goods,  775 

4.  Verdict,  111 

a.  Conformity  To  Charge,  111 
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CROSS-REFERENCES : 


Arraignment  and  Plea; 
Burglary ; 
Embezzlement : 
Indictment  and  Information; 


Obtaining  Property  by  False 
Pretenses ; 
Post  Office; 
Receiving  Stolen  Goods; 


Robbery. 


For  forms,  see  9  Standard  Proc.  772,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION  AND  DISTINCTIONS.  —  Larceny  is  the  felon- 
ious taking  and  carrying  away  of  the  personal  goods  of  another,  with 
intent  to  convert  them  to  the  taker's  use,  without  the  consent  of  the 
owner.^ 


1.  See  the  following  cases:  Ala. 
Higgs  V.  State,  113  Ala.  36,  21  So. 
353;  Black  v.  State,  83  Ala.  81,  3  So. 
514,  3  Am.  St.  Eep.  691;  Fort  r.  State, 
■12  Ala.  50,  2  So.  477;  Edmonds  r.  State; 
70  Ala.  8,  45  Am.  Rep.  67;  Hubbard 
V.  State,  13  Ala.  App.  250,  69  So.  225; 
McKinney  r.  State,  12  Ala.  App.  155, 
68  So.  518.  Del.— State  r.  White,  97 
A.tl.  231;  State  v.  De  Luca,  2  Bovce 
158,  77  Atl.  742;  State  r.  Stewart,  6 
Penne.  435,  67  Atl.  786;  State  r.  Spen- 
cer, 4  Penne.  92,  53  Atl.  337;  State  r. 
Palmer,   4   Penne.    126,    53     Atl.    359; 


State  V.  Fitzpatriek,  9  Houst.  3S5,  32 
Atl.  1072;  State  c.  Patton,  1  Marv. 
.552,  41  Atl.  193.  D.  C— Brown  v. 
United  States,  35  App.  Cas.  548,  Ann. 
Cas.  1912A,  388.  111.— People  r.  Hoban. 
240  'Til.  303,  88  N.  E.  806,  16  Ann. 
Cas.  226,  22  L.  R.  A.  (N.  S.)  1132.  Ky. 
Adams  v.  Com.,  153  Ky.  88,  154  S.  W. 
381,  44  L.  R.  A.  (N.  S.)  637.  Md. 
Canton  Nat.  Bank  r.  American  Bond., 
etc.  Co.,  Ill  Md.  41,  73  Atl.  684,  18 
Ann.  Cas.  820;  Worthington  r.  State, 
58  Md.  403,  42  Am.  Rep.  .338.  Neb. 
Ladeaux  v.  State,  74  Neb.  19,  103  N. 

Vol.  XVIII 


724 


LARCENY 


Classification.  —  At  common  law  larceny  is  classified  as  simple  and 
mixed  or  compound.''     Under  statutes,  this  classification  is  retained, 


W.  1048.  N.  J.— State  v.  South,  28  N. 
J.  L.  28,  75  Am.  Dec.  250.  W.  Va. 
State  V.  Chambers,  22  W.  Va.  779,  46 
Am.  Rep.  550. 

[a]  For  statutory  definitions,  see  the 
statutes  and  Ariz.— Buflfehr  v.  Terr.,  11 
Ariz,  165,  89  Pac.  415;  Maxwell  v. 
Terr.,  10  Ariz.  1,  85  Pac.  116.  Ark. 
State  V.  Lester,  94  Ark.  242,  126  S.  W. 
846,  under  Kirby's  Dig.,  1904,  §1826. 
Oal.— People  v.  Devlin,  143  Cal.  128, 
76  Pac.  900;  People  v.  Lonnen,  139  Cal. 
634,  73  Pac.  586;  People  v.  Smith,  11^ 
Cal.  333,  44  Pac.  663;  People  v.  Lopez, 
90  Cal.  569,  27  Pac.  427;  People  v. 
Salorse,  62  Cal.  139.  Dak.— Territory 
V.  Anderson,  6  Dak.  300,  50  N.  W. 
124.  Ga. — Thomas  v.  State,  96  Ga.  311, 
22  S.  E.  956;  Brown  v.  State,  90  Ga. 
454,  16  S.  E.  204;  Roberts  v.  State,  83 
Ga.  369,  9  S.  E.  675.  111.— People  r. 
Silbertrust,  236  111.  144,  86  N.  E.  203; 
People  1-.  Waltyn,  191  111.  App.  86 
Ind.— Keely  v.  State,  14  Ind.  36.  Mo. 
State  V.  Zehnder,  228  Mo.  310,  128  S. 
W.  960;  State  r.  Littrell,  170  Mo.  13, 
70  S.  W.  143;  State  v.  Rutherford,  152 
Mo.  124,  53  S.  W.  417;  State  v.  Gray, 
37  Mo.  463.  Mont. — State  v.  Mjelde, 
29  Mont.  490,  75  Pac.  87.  N.  Y.— J.  W. 
Matthews  &  Co.  v.  Employers '  Liability 
Assur.  Corp.,  127  App.  Div.  195,  111 
N.  Y.  Supp.  76;  People  v.  Burnham, 
119  App.  Div.  302,  104  N.  Y.  Supp. 
725;  People  ex  rel.  Perkins  v.  Moss,  50 
Misc.  198,  100  N.  Y.  Supp.  427;  People 
V.  Smith,  86  Hun  485,  33  N.  Y.  Supp. 
989,  9  N.  Y.  Cr.  525,  67  N.  Y.  St. 
670;  People  v.  Bosworth,  64  Hun  72, 
19  N.  Y.  Supp.  114,  45  N.  Y.  St.  512. 
N.  D.— State  r.  Tough,  12  N.  D.  425, 
96  N.  W.  1025.  Okla.— Crowell  v.  State, 
6  Okla.  Crim.  148,  117  Pac.  883.  S.  D. 
State  V.  Halpin,  16  S.  D.  170,  91  N. 
W.  605.  Tex.— Moore  r.  State,  74  Tex. 
Crim.  66,  166  S.  W.  1153;  Gallagher  v. 
State,  34  Tex.  Crim.  306,  30  S.  W.  557 
(distinguishing  larceny  or  theft  from 
robbery);  Littleton  v.  State,  20  Tex. 
App.  168;  Jinks  v.  State,  5  Tex.  App. 
68;  Sansburv  v.  State,  4  Tex.  App. 
99.  Utah.— State  v.  Davis,  28  Utah 
10,  76  Pac.  705;  State  r.  McKee.  17 
Utah  370,  53  Pac.  733.  Wash.— State 
r.  Smith,  31  Wash.  245,  71  Pac.  767. 
Can. — King  v.  George,  5  Can.  Crim 
Cas.  469,  35  Nova  Scotia  42. 
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[b]  Other  Definitions.— (1)  "The 
felonious  taking  and  carrying  away  of 
the  personal  goods  of  another."  4  Bl. 
Com.  229.  Ala.— Edmonds  v.  State,  70 
Ala.  8,  45  Am.  Rep.  67;  State  v.  Haw- 
kins, 8  Port.  461,  33  Am.  Dec.  294. 
Alaska. — In  re  Burkell,  2  Alaska  108. 
Ark.— State  v.  Soward,  83  Ark.  264,  103 
S.  W.  741,  119  Am.  St.  Rep.  136,  11 
Ann.  Cas.  79,  11  L.  R.  A.  (N.  S.)  1117; 
State  r.  Parker,  34  Ark.  158,  36  Am. 
Rep.  5.  N.  C— State  v.  Craige,  89  N. 
C.  475,  45  Am.  Rep.  698.  Okla.— State 
Nat.  Bank  v.  McMahan,  45  Okla.  585, 
146  Pac.  1.  W.  Va.— State  v.  Cham- 
bers, 22  W.  Va.  779,  46  Am.  Rep.  550. 
(2)  Larceny  is  taking  personal  prop- 
erty by  stealing;  by  theft.  Cox  v. 
Territory,  2  Okla.  Crim.  668,  104  Pac. 
378.  (3)  Larceny  is  the  felonious  steal- 
ing, taking  and  carrying  away  of  the 
personal  property  of  another.  State  v. 
McDermet,  138  Iowa  86,  115  N.  W. 
884.  To  same  effect,  see  State  v.  South- 
all,  77  Minn.  296,  79  N.  W.  1007; 
Gardner  v.  State,  55  N.  J.  L.  17,  26 
Atl.  30. 

2.     4  Bl.  Com.  229. 

[a]  Simple  larceny  consists  in  the 
felonious  taking  and  carrying  away  of 
the  personal  goods  of  another  with  in- 
tent to  convert  to  the  taker's  use,  and 
is  unaccompanied  by  any  aggravating 
circumstances.  See  4  Bl.  Com.  239,  and 
the  following:  Cal. — People  v.  Lopez,  90 
Cal.  569,  27  Pac.  427.  Ga.— Brown  v. 
State,  90  Ga.  454,  16  S.  E.  204;  Roberts 
V.  State,  83  Ga.  369,  9  S.  E.  675.  la. 
State  V.  Carter,  144  Iowa  280,  121  N. 
W.  694.  Kan.— State  v.  Tofte,  59  Kan. 
753,  54  Pac.  1062.  Ky.— Anderson  i). 
Winfree,  85  Kv.  597,  4  S.  W.  351,  11 
S.  W.  307;  Com.  v.  Prewitt,  82  Ky. 
240.  Md.— Williams  v.  United  States 
Fidelity  &  G.  Co.,  105  Md.  490,  66  Atl. 
495.  Nev. — State  v.  Berryman,  8  Nev. 
262.  N.  Y.— People  r.  Johnson,  87  Misc. 
89,  150  N.  Y.  Supp.  331.  W.  Va.— State 
V.  Chambers,  22  W.  Va.  779,  46  Am. 
Rep.  550. 

[b]  Mixed  or  compound  larceny  con- 
sists in  an  act  of  simple  larceny  when 
accompanied  by  some  aggravating  cir- 
cumstance. See  4  Bl.  Com.  239,  and 
Kan.— State  r.  Tofte,  59  Kan.  753,  54 
Pac.  1062.  Ky. — Anderson  v.  Winfree, 
85  Kv.  597,  4  S.  W.  351,  11  S.  W. 
307;    Mukes    v.    Com.,    21    S.    W.    529. 
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the  degrees  being  designated  as  grand  larceny  and  petit  larceny.'' 
The  statutes  usually  provide  that  if  the  property  stolen  is  of  a  value 
exceeding  an  amount  designated  therein/  or  if  it  is  taken  under  cer- 
tain aggravating  circumstances,^  the  offense  shall  be  deemed  grand 
larceny;  and  many  statutes  specifically  provide  that  the  taking  of 
certain  enumerated  property,  regardless  of  the  value  thereof,  will  con- 
stitute the  offense  of  grand  larceny.^ 

Sjrnonjnmous  Terms.  — The  word  "theft"  is  often  used  as  synonymous 
with  "larceny,"^  as  are  also  the  words  "steal"  and  " stealing. "^    But 


W.  Va.— state  v.  Chambers,  22  W.  Va[. 
779,  46  Am.  Kep.  550. 

3.  See  the  statutes,  and  the  follow- 
ing: Alaska. — In  re  Burkell,  2  Alaska 
108.  Ariz.— Buffehr  v.  Territory,  11 
Ariz.  165,  89  Pac.  415;  McLane  v.  Ter- 
ritory, 8  Ariz.  150,  71  Pac.  938.  Cal. 
People  V.  Smith,  112  Cal.  333,  44  Pac. 
663;  People  v.  Price,  67  Cal.  350,  7 
Pac.  745.  La. — State  v.  Pierre,  39  La. 
Ann.  915,  3  So.  60;   State  v.  Carodine, 

28  La.  Ann.  24.  Mont.— State  v.  Mjelde, 

29  Mont.  490,  75  Pac.  87;  Territory  v. 
Pendry,  9  Mont.  67,  22  Pac.  760.  Okla. 
Crowell  V.  State,  6  Okla.  Crim.  148,  117 
Pac.  883. 

[a]  Under  the  criminal  law  of  some 
jurisdictions,  however,  there  is  no  de- 
grees of  larceny  by  names  or  number, 
but  the  same  effect  is  obtained  by 
varying  the  severity  of  the  punishment 
accordingly  as  certain  specifically  de- 
scribed circumstances  do  or  do  not  ac- 
company the  commission  of  the  offense. 
State  V.  Carter,  144  Iowa  280,  121  N. 
W.  694. 

4.  See  the  statutes,  and  the  follow- 
ing: Ala.— Turner  i;.  State,  124  Ala.  59, 
27  So.  272;  Hunt  v.  State,  55  Ala.  138. 
Ariz. — Buffehr  v.  Territory,  11  Ariz. 
165,  89  Pac.  415;  Maxwell  v.  Territory, 
10  Ariz.  1,  85  Pac.  116;  McLane  v. 
Territory,  8  Ariz.  150,  71  Pac.  938. 
Cal. — People  v.  Garcia,  127  Cal.  xviii, 
59  Pac.  576;  People  v.  Holmes,  126 
Cal.  462,  58  Pac.  917;  People  v.  Smith, 
112  Cal.  333,  44  Pac.  663;  People  v. 
Price,  67  Cal.  350,  7  Pac.  745.  La. 
State  V.  Carodine,  28  La.  Ann.  24. 
Mont.— State  r.  Mjelde,  29  Mont.  490, 
75  Pac.  87;  Territory  v.  Pendry,  9  Mont. 
67,  22  Pac.  760.  N.  Y.— Phelps  v.  Peo- 
ple, 72  N.  Y.  334;  People  r.  Griffin,  38 
How.  Pr.  475.  Okla.— Crowell  v.  State, 
6  Okla.  Crim.  148,  117  Pac.  883.  Vt. 
State  r.  Broderick,  61  Vt.  421,  17  Atl. 
716.  Wash.— State  v.  Smith,  31  Wash. 
245,  71   Pac.  767. 

5.  See   generally   the    statutes,  and 


Ala. — Lucas  v.  State,  96  Ala.  51,  11  So. 
216,  stealing  contents  of  railroad  car. 
Ariz. — Buffehr  v.  Territory,  11  Ariz. 
165,  89  Pac.  415;  Maxwell  v.  Territory, 
10  Ariz.  1,  85  Pac.  116;  McLane  f. 
Territory,  8  Ariz.  150,  71  Pac.  938. 
Cal. — People  v.  Lonnen,  139  Cal.  634, 
73  Pac.  586;  People  r.  Holmes,  126  Cal. 
462,  58  Pac.  917;  People  v.  Smith,  112 
Cal.  333,  44  Pac.  663;  People  v.  Sher- 
man, 98  Cal.  xviii,  32  Pac.  879;  People 
r.  Price,  67  Cal.  350,  7  Pac.  745.  Mont. 
State  V.  Mjelde,  29  Mont.  490,  75  Pac. 
87.  N,  Y.— Fallon  t.  People,  41  N.  Y. 
145,  2  Abb.  Dec.  83.  Okla.— Crowell  v. 
State,  6  Okla.  Crim.  148,  117  Pac.  883. 
Tex.— Bennett  v.  State,  16  Tex.  App. 
236. 

6.  See  the  statutes,  and  Ala. — Hunt 
r.  State,  55  Ala.  138;  Gregg  v.  State, 
55  Ala.  116.  Ariz.— Buffehr  v.  Terri- 
tory, 11  Ariz.  165,  89  Pac.  415;  Max- 
well f.  Territory,  10  Ariz.  1,  85  Pac. 
116.  Cal.- People  v.  Holmes,  126  Cal. 
462,  58  Pac.  917;  People  v.  Prather, 
120  Cal.  660,  53  Pac.  259;  People  v. 
Smith,  112  Cal.  333,  44  Pac.  663;  People 
V.  Lopez,  90  Cal.  569,  27  Pac.  427;  Peo- 
ple V.  Price,  67  Cal.  350,  7  Pac.  745; 
People  V.  Barnes,  65  Cal.  16,  2  Pac. 
493;  People  v.  Salorse,  62  Cal.  139. 
Mo.— State  v.  Daniels,  32  Mo.  558. 
Mont.— State  v.  Collins,  163  Pac.  102; 
Territory  v.  Pendry,  9  Mont.  67,  22 
Pac.  760.  Vt.— State  v.  Broderick,  61 
Vt.   421,   17   Atl.   716. 

7.  Ark.— State  r.  Boyce,  65  Ark.  82, 
44  S.  W.  1043.  111.— People  r.  Waltyn, 
191  111.  App.  86.  N.  Y.— People  ex  rel. 
Jourdan  v.  Donohue,  84  N.  Y.  438; 
American  Ins.  Co.  v.  Bryan,  26  Wend. 
563,  37  Am.  Dec.  278.  P.  L— United 
States  r.  Cerna,  21  Phil.  Isl.  144; 
United  States  v.  Gatmaitan,  4  Phil. 
Tsl.  265.  Tex,— Mathews  v.  State,  36 
Tex.  675;  Kellar  r.  State,  76  Tex.  Crim. 
602,  176  S.  W.  723;  Sparks  v.  State, 
76  Tex.  Crim.  263,  174  S.  W.   351. 

8.  Cal.— People  v.  Urquidas,  96  Cal. 
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the  words  "wrongfully,  unlawfully  and  feloniously  to  take"  have  been 
held  not  to  be  synonymous  with  the  word  "steal."' 

Larceny  and  embezzlement  are  distinguished  from  each  other  by  the 
element  of  trespass ;  in  larceny,  a  trespass  is  a  necessary  element,  while 
in  embezzlement  such  element  is  absent." 

II.  PROSECUTION  AND  PUNISHMENT.  —  A.  Jurisdiction 
AND  Ven[ie.^i  —  1.  Generally.  —  Statutes  variously  define  the  juris- 
diction of  the  local  courts  in  prosecutions  for  larceny ;  such  jurisdiction 
usually  depends  upon  the  grade  of  the  offense  as  fixed  by  the  value 
of  the  property  alleged  to  have  been  stolen. ^^  It  is  the  value  fixed  by 
the  allegations  of  the  indictment  or  information,  and  not  by  the  values 
shown  and  determined  by  the  verdict,  that  determines." 

2.  Property  Stolen  in  One  County  and  Carried  to  Another  in 
Same  State."  —  Where  goods  are  stolen  in  one  county  and  removed 
to  another  county  in  the  same  state,  the  accused  is  subject  to  the 
jurisdiction  of  the  courts  of  any  county^^  into  which  he  takes  the  prop- 


239,  31  Pac.  52;  People  v.  Lopez,  90 
Cal.  569,  27  Pac.  427.  111.— People  v. 
Waltvn,  191  111.  App.  86.  Mass.— Com. 
V.  Kelley,  184  Mass.  320,  68  N.  E.  346; 
Green  r.  Cem.,  Ill  Mass.  417.  Nelj. 
Barnes  v.  State,  40  Neb.  545,  59  N.  W. 
125.  N.  J.— Gardner  v.  State,  55  N.  J. 
L.  17,  26  Atl.  30.  N.  Y.— Coleman  v. 
Playsted,  36  Barb.  26.  N.  D.— State  v. 
Uhler,  32  N.  D.  483,  156  N.  W.  220; 
State  V.  Fordham,  13  N.  D.  494,  101 
N.  W.  888;  State  v.  Tough,  12  N.  D. 
425,  96  N.  W.  1025.  Ohio.— Matthews 
r.  State,  4  Ohio  St.  539.  Ore.- State 
V.  Lee  Yan  Yan,  10  Ore.  365.  Tex. 
Mathews  v.  State,  36  Tex.  675;  Sparks 
V.  State,  76  Tex.  Crim.  263,  174  S.  W. 
351;  Sands  v.  State,  30  Tex.  App.  578, 
18  S.  W.  86;  Carr  v.  State,  9  Tex. 
App.  463.  Vt.— Darling  v.  Clement,  69 
Vt.  292,  37  Atl.  779.  Wash.— State  f. 
Smith,  31  Wash.  245,  71   Pac.  767. 

Contra,  U.  S. — United  States  v.  Jolly, 
37  Fed.  108.  Ind. — Barnhart  v.  State, 
154  Ind.  177,  56  N.  E.  212.  Okla. 
Crowell  r.  State,  6  Okla.  Crim.  148, 
117  Pac.  883,  quoting  Hughes  r.  Terri- 
tory, 8  Okla.  28,  56  Pac.  708,  wherein 
the  court  said,  "While  stealing  and 
larceny  at  common  law  were  synony- 
mous terms,  our  statute  has  given  the 
word  'larceny'  a  much  broader  mean- 
ing than  it  then  had;  while  'steal'  or 
'stealing'  has  not  been  defined  by  our 
statutes,  and  must  be  construed  ac- 
cording to   its   common-law  meaning." 

[a]  By  the  word  steal  as  used  in 
a  statute,  a  simple  larceny  is  intended. 
Alexander  v.  State,  12  Tex.  540. 

9.  Brunk  v.  Huthimacher,  165  111. 
App.  295. 
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10.  See  8  Standard  Proc.  202. 

11.  See  generally  the  titles  "Jurla- 
diction;"  "Venue." 

12.  See  the  statutes,  and  Alaska. 
In  re  Burkell,  2  Alaska  108.  Tla,.~Ex 
parte  Bell,  19  Fla.  608.  Mass.— Com. 
V.  Byce,  8  Gray  461.  N.  Y.— People 
ex  rel.  Stetzer  v.  Eawson,  61  Barb. 
619. 

13.  Fla.— McLean  v.  State,  23  Fla. 
281,  2  So.  5.  la.— State  v.  Stingley,  10 
Iowa  488.  Tex. — Harberger  v.  State,  4 
Tex.   App.    26,   30   Am.   Eep.   157. 

[a]  Merging  Several  Petit  Larceny 
Charges. — A  justice  of  the  peace  with 
jurisdiction  to  try  cases  of  petit  larceny 
cannot  merge  several  distinct  charges 
of  petit  larceny  so  as  to  make  grand 
larceny  and  place  the  defendant  under 
bond  to  wait  the  action  of  the  grand 
jury  for  such  offense.  Neither  has  he 
power  to  hold  such  defendant  for  the 
action  of  the  grand  jury  on  a  charge 
of  petit  larceny.  Brown  v.  State,  105 
Ala.   117,  16  So.  929. 

14.  Averments  of  place  in  indict- 
ment or  information  where  goods  car- 
ried to  another  county,  see  infra,  II, 
B,  2,  c. 

15.  TJ.  S. — United  States  v.  Mason, 
2  Cranch  C.  C.  140,  26  Fed.  Cas.  No. 
15,738.  Ala.— Bryant  v.  State,  116  Ala. 
445,  23  So.  40;  Kidd  v.  State,  83  Ala. 
58,  3  So.  442;  Whizenant  v.  State,  71 
Ala.  383;  Lucas  r.  State,  62  Ala.  26; 
Aaron  r.  State,  39  Ala.  684.  Ark. 
State  r.  Alexander,  118  Ark.  357,  176 
S.  W.  315.  Conn. — State  v.  Cummings, 
33  Conn.  260,  89  Am.  Dee.  208.  D.  C. 
Brown  r.  LTnited  States,  35  App.  Cas. 
548,  Ann.  Cas.  1912A,  388.    Fla.— Foster 
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erty,  as  well  as  the  courts  of  the  county  where  the  theft  was  com- 
mitted.^' 

Aggravating  Circumstances  of  Manner  or  Place.  —  Where  the  manner 
or  place  of  the  taking  constitutes  the  offense  in  the  county  of  the 
original  taking  of  a  higher  degree,  while  the  nature  of  the  offense 


V.  State,  62  Fla.  52,  56  So.  945.  Ga. 
Green  v.  State,  114  Ga.  918,  41  S.  E. 
55;  Smiley  v.  State,  66  Ga.  754;  Lee 
t.  State,  64  Ga.  203,  37  Am.  Eep.  67; 
Tippins  V.  State,  14  Ga.  422.  la. 
State  V.  Lillard,  59  Iowa  479,  13  N.  W. 
637.  Kan. — McFarland  v.  State,  4  Kan. 
68.  Me. — State  v.  Underwood,  49  Me. 
181,  77  Am.  Dec.  254;  State  i;.  Doug- 
las, 17  Me.  193,  35  Am.  Dec.  248. 
Mass. — Com.  v.  Rand,  7  Mete.  475,  41 
Am.  Dec.  455.  Miss. — Johnson  v.  State, 
47  Miss.  671.  Mo.— State  v.  Ware,  62 
Mo.  597.  Neb.— Hurlburt  r.  State,  52 
Neb.  428,  72  N.  W.  471.  Nev.--State 
r.  Newman,  9  Nev.  48,  16  Am.  Rep.  3. 
N.  J.— State  V.  Le  Blanch,  31  N.  J. 
L.  82.  N,  Y.— Haskins  v.  People,  16 
N.  Y.  344.  Ohio.— Smith  v.  State,  59 
Ohio  St.  350,  52  N.  E.  826;  Stanley 
V.  State,  24  Ohio  St.  166,  15  Am.  Rep. 
604.  Okla.— Keith  r.  Territory,  8  Okla. 
307,  57  Pac.  834.  Ore.— State  v.  John- 
son, 2  Ore.  115.  Tex. — Cox  v.  State, 
43  Tex.  101;  Clark  v.  State,  23  Tex. 
App.  612,  5  S.  W.  178.  Va.— Strouther 
V.  Com.,  92  Va.  789,  22  S.  E.  852,  53 
Am.  St.  Rep.  852. 

[a]  Reason  for  Rule. — (1)  The  act 
of  removal  into  another  county  consti- 
tutes a  new  taking  and  carrying  away 
in  every  county  into  which  the  thief 
may  carry  the  goods.  Ajk. — Wilson  v. 
State,  97  Ark.  412,  134  S.  W.  623.  Cal. 
People  V.  Prather,  134  Cal.  386,  66  Pac. 
483,  724.  Conn. — State  v.  Cummings,  33 
Conn.  260;  State  r.  Ellis,  3  Conn.  185, 
8  Am.  Dec.  175.  D.  C. — Brown  v.  Uni- 
ted States,  35  App.  Cas.  548,  Ann.  Cas. 
1912A,  388.  Mont.— State  f.  De  Wolfe, 
29  Mont.  415,  74  Pac.  1084.  Va. 
Strouther  v.  Com.,  92  Va.  789,  22  S.  E. 
852,  53  Am.  St.  Rep.  852.  (2)  But  this 
legal  fiction  in  larceny  does  not  apply 
where  the  owner  voluntarily  parts  with 
the  title  to  his  property.  Norris  r. 
State,  25  Ohio  St.  217,  18  Am.  Rep.  291. 

[b]  Larceny  on  Moving  Train. 
One  who  entered  a  railroad  car  with 
intent  to  commit  a  larceny  and  re- 
mained therein,  commits  the  offense  in 
another  county  through  which  the  train 
is  passing  and  may  be  tried  in  the  lat- 


ter county.  Powell  v.  State,  52  Wis. 
217,  9  N.  W.  17.  But  see  People  v. 
Brock,  149  Mich.  464,  112  N.  W.  1116, 
119  Am.  St.  Rep.  684,  wherein  it  is 
held  that  the  rule  that  a  prosecution 
for  larency  may  be  in  any  county  to 
which  the  stolen  goods  are  carried  does 
not  apply  to  property  taken  from  a  rail- 
road car  passing  through  the  state. 

[c]  Larceny  by  Bailee. — Under  a 
special  statute  providing  for  prosecu- 
tion for  larceny  by  a  bailee,  the  juris- 
diction lies  in  the  county  to  which  the 
goods  are  taken  and  sold  or  converted. 
Abbey  r.  State,  35  Tex.  Crim.  589,  34 
S.  W.  930.  But  see  Givens  r.  State, 
32  Tex.  Crim.  457,  24  S.  W.  287,  holding 
the  contrary  where  fraudulent  intent 
existed  at  the  time  the  contract  of  bail- 
ment was  made. 

16.  Ala.— Bryant  v.  State,  116  Ala. 
445,  23  So.  40;  Kidd  v.  State,  83  Ala. 
58,  3  So.  442;  Aaron  v.  State,  39  Ala. 
684.  Ark.— State  v.  Alexander,  118 
Ark.  357,  176  S.  W.  315.  Cal.— People 
r.  Prather,  134  Cal.  386,  66  Pac.  483, 
724;  People  v.  Scott,  74  Cal.  94,  15  Pac. 
384;  People  v.  Mellon,  40  Cal.  648;  Peo- 
ple r.  Robles,  29  Cal.  421;  People  v. 
Garcia,  25  Cal.  531.  Ind. — Jones  f. 
State,  53  Ind.  235.  Kan.— State  t\ 
White,  76  Kan.  654,  92  Pac.  829,  14 
L.  R.  A.  (N.  S.)  556;  State  v.  Price, 
55  Kan.  606,  40  Pac.  1000.  La.— State 
r.  McCoy,  42  La.  Ann.  228,  7  So.  330. 
Mass. — Com.  v.  Rubin,  165  Massi.  453,  43 
N.  E.  200;  Com.  r.  Rand,  7  Mete.  475,  41 
Am.  Dec.  455.  Mo.— State  r.  Hatch,  91 
Mo.  568.  4  S.  W.  502;  State  r.  Smith,  66 
Mo.  61;  State  r.  Ware,  62  Mo.  597.  Mont. 
State  v.  De  Wolfe,  29  Mont.  415,  74 
Pac.  1084.  Neb.— Sharp  v.  State,  61 
Neb.  187,  85  N.  W.  38;  Hurlburt  r. 
State,  52  Neb.  428,  72  N.  W.  471.  Nev. 
State  r.  Newman,  9  Nev.  48,  16  Am. 
Rep.  3;  State  v.  Brown,  8  Nev.  208. 
N.  J.— State  i:  Le  Blanch,  31  N.  J.  L. 
82.  N.  Y.— Haskins  r.  People,  16  N.  Y. 
.'<44,  348.  Ohio.— Stanley  r.  State,  24 
Ohio  St.  166,  15  Am.  Rep.  604.  Okla. 
Keith  r.  Terr.,  8  Okla.  307,  57  Pac. 
834.  S.  C— State  r.  Brj-ant,  9  Rich.  L. 
113.     Tex.— McElmurray    r.    State,    21 
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independent  of  the  circumstances  of  manner  or  place  of  taking  con- 
stitutes larceny  of  a  lower  degree,  the  indictment  in  a  county  to  which 
the  goods  are  carried  goes  to  the  lower  grade  of  the  offense  and  the 
courts  in  such  county  have  jurisdiction  to  try  and  determine  the  issues 
as  to  such  lower  grade  only." 

Where  part  of  the  stolen  property  is  taken  into  the  second  county,  the 
accused  is  subject  to  trial  and  punishment  in  the  latter  for  the  property 
transported  only,^' 

3.  Where  Property  Stolen  in  One  State  and  Taken  to  Another." 
Following  the  rule  obtaining  where  property  is  stolen  in  one  county 
and  carried  into  another  county  in  the  same  state,^°  in  some  jurisdic- 
tions, it  is  held  that  a  person  stealing  the  goods  of  another  in  one 
state  may  be  prosecuted  therefor  in  the  courts  of  another  state  to 
which  he  conveys  it.^^  In  fact,  statutes  in  some  states  have  expressly 
enacted  this  rule.'*^^     But  where  the  view  obtains  that  the  different 


Tex.  App.  691,  2  S.  W.  892;  Both  v. 
State,  10  Tex.  App.  27;  Connell  v. 
State,  2  Tex.  App.  422.  Va.— Strouther 
V.  Com.,  92  Va.  789,  22  S.  E.  852,  53 
Am.  St.  Eep.  852. 

[a]  Property  Returned  to  County  of 
Original  Taking. — Where  the  offense  is 
charged  in  the  information  as  having 
been  completed  in  the  county  where 
the  goods  were  originally  stolen,  and 
there  is  proof  of  the  theft,  the  fact 
that  it  is  shown  that  the  cattle  stolen 
were  removed  from  such  county  is  im- 
material and  cannot  be  considered  on 
demurrer  to  the  information.  People 
r.  Prather,  120  Cal.  660,  53  Pac.  259. 

17.  Smith  V.  State,  55  Ala.  59;  State 
V.  Morrill,  68  Vt.  60,  33  Atl.  1070,  54 
Am.  St.  Eep.  870.  Compare  Gage  v. 
State,  22  Tex.  App.  123,  2  S.  W.  638. 

[a]  Thus  if  goods  are  stolen  from 
a  dwelling  house  in  one  county  and 
afterwards  carried  to  another  county, 
the  prosecution  in  the  latter  is  for 
simple  and  not  compound  larceny. 
Smith  r.  State,  55  Ala.  59. 

18.  Eoth  1-.  State,  10  Tex.  App.  27. 

19.  As  to  averment  of  place  in  in- 
dictment or  Information  where  goods 
carried  to  another  state,  see  infra,  II, 
B,  2,  e. 

20.  See  supra,  II,  A,  2. 

21.  Ala.— State  v.  Seay,  3  Stew.  123, 
20  Am.  Dec.  66.  Conn. — State  v.  Cum- 
mings,  33  Conn.  260,  89  Am.  Dec.  208; 
Slate  r.  Ellis,  3  Conn.  185,  8  Am.  Dec. 
175;  Eex  v.  Peas,  1  Eoot  69.  Fla. 
Foster  r.  State,  62  Fla.  52,  56  So.  945. 
m.— Stinson  v.  People,  43  HI.  397.  Kan. 
State  V.  "White,  76  Kan.  654,  92  Pac. 
829,  14  L.  E.  A.  (N.  S.)  556.  Ky. 
Tramwill  i'.  Com.,  148  Ky.  624,  147  S. 
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W.  36,  42  L.  E.  A.  (N.  S.)  207;  Ferrill 
V.  Com.,  1  Duvall  153.  Me.— State  v. 
Underwood,  49  Me.  181,  77  Am.  Dec. 
254.  Md.— Worthington  v.  State,  58 
Md.  403,  42  Am.  Eep.  338;  Cummings 
1-.  State,  1  Har.  &  J.  340.  Mass.— Com. 
V.  White,  123  Mass.  430,  25  Am.  Eep. 
116;  Com.  V.  Holder,  9  Gray  7;  Com.  v. 
Andrews,  2  Mass.  14,  3  Am.  Dec.  17; 
Com.  f.  Cullins,  1  Mass.  116.  Miss. 
Watson  V.  State,  36  Miss.  593.  Mo. 
State  V.  Butler,  67  Mo.  59;  Hemmaker 
V.  State,  12  Mo.  453,  51  Am.  Dec.  172. 
Nev.— State  v.  Bouton,  26  Nev.  34,  62 
Pac.  595;  State  v.  Newman,  9  Nev.  48, 
16  Am.  Eep.  3,  thief  is  indicted  and 
tried  for  the  larceny  in  Nevada  if  he 
has  made  any  asportation  therein  with 
intent  to  steal  it.  Ohio. — Stanley  v. 
State,  24  Ohio  St.  166,  15  Am.  Eep. 
604;  Hamilton  r.  State,  11  Ohio  435. 
Ore.- State  v.  Barnett,  15  Ore.  77,  14 
Pac.  737;  State  v.  Johnson,  2  Ore.  115. 
Tex. — McKenzie  v.  State,  32  Tex.  Crim. 
568,  25  S.  W.  426,  40  Am.  St.  Eep.  795. 
Vt.— State  V.  Morrill,  68  Vt.  60,  33  Atl. 
1070,  54  Am.  St.  Eep.  870;  State  v. 
Bartlett,  11  Vt.  650. 

[a]  The  commencement  and  consum- 
mation of  the  offense  of  larceny  is  in 
the  state  to  which  the  goods  are  car- 
ried and  it  is  not  commenced  in  the 
sister  state  and  finished  in  the  other 
state.     State  v.  Bennett,  14  Iowa  479. 

[T)]  A  change  of  the  form  of  the 
property  before  removal  to  another  jur- 
isdiction will  not  affect  the  jurisdiction 
of  the  courts  in  the  latter  to  hear  and 
determine  the  guilt  of  the  thief.  Ballow 
r.  State,  42  Tex.  Crim.  261,  58  S.  W. 
1022. 

22.    See  the  statutes,  and  the  follow- 
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states  are  foreign  to  each  other,  the  courts  -v^ill  refuse  to  take  juris- 
diction of  a  prosecution  for  larceny  in  this  class  of  cases. ^^ 

4.  Where  Property  Stolen  in  One  Country  and  Conveyed  to  An- 
other. —  The  common-law  rule  permitting  the  prosecution  of  a  thief 
in  any  county  into  which  he  carried  stolen  property,-^  was  not  extended 
by  the  English  courts  to  apply  to  cases  where  the  goods  were  stolen  in  a 
foreign  country  and  brought  into  England.-^  And  in  some  juris- 
dictions in  this  country,  the  rule  obtains  that  a  person  stealing  prop- 
erty at  a  place  beyond  the  jurisdiction  of  the  United  States  cannot 
be  prosecuted  for  such  theft  in  the  state  to  which  he  carries  the  goods.^' 
In  other  jurisdictions,  however,  the  courts  will  assume  jurisdiction 
over  a  prosecution  for  larceny  although  the  felonious  taking  was  com- 
mitted in  a  foreign  country.^^ 

B.    Indictment,  Information,  or  Complaint.**  —  !.    Generally." 


ing:  Ala. — La  Vaul  v.  State,  40  Ala. 
44;  Alsey  v.  State,  39  Ala.  664;  Spencer 
t'.  State,  20  Ala.  24;  Murray  v.  State, 
18  Ala.  727;  Ham  r.  State,  17  Ala.  18S. 
Ark.— Caldwell  v.  Nichol,  97  Ark.  420, 
134  S.  W.  622.  Ariz.— Territory  v. 
Heflev,  4  Ariz.  74,  33  Pae.  618.  Fla. 
Foster  v.  State,  62  Fla.  52,  56  So.  945. 
la. — State  v.  Bennett,  14  Iowa  479.  Kan. 
State  V.  White,  76  Kan.  654,  92  Pac. 
829,  14  L.  E.  A.  (N.  S.)  556.  Mich. 
People  V.  Williams,,  24  Micli.  156,  9 
Am.  Rep.  119.  Miss. — Norris  v.  State, 
33  Miss.  373.  Mo.— State  v.  Butler,  67 
Mo.  59.  Tenn. — State  v.  Mathews,  87 
Tenn.  689,  11  S.  W.  793.  Tex.— Carter 
V.  State,  37  Tex.  362;  Beard  v.  State, 
45  Tex.  Crim.  522,  78  S.  W.  348. 

23.  D.  C. — Brown  v.  United  States, 
35  App.  Cas.  548,  Ann.  Cas.  1912A,  388. 
See  Davis  v.  United  States,  18  App. 
Cas.  468.  Ga. — Lee  v.  State,  64  Ga. 
203,  37  Am.  Eep.  67;  Golden  v.  State, 
2  Ga.  App.  440,  58  S.  E.  557.  Ind. 
Beal  v.  State,  15  Ind.  378.  La.— State 
V.  Eeonnals,  14  La.  Ann.  278.  Neb. 
Aan  Buren  v.  State,  65  Neb.  223,  91 
N.  W.  201.  N.  J.— State  v.  Le  Blanch, 
31  N.  .T.  L.  82.  N.  C— State  v.  Brown, 
2  N.  C.  100,  1  Am.  Dec.  548.  Pa. 
Simmons  v.  Com.,  5  Biun.  617;  Com.  v. 
Dunn,  8  Phila.  605.  Va.— Strouther  V. 
Com.,  92  Va.  789,  22  S.  E.  852,  53  Am. 
St.  Eep.  852. 

[a]  The  constitutional  extradition 
treaty  between  the  states  must  be 
looked  to  to  retur:  the  thief  to  the 
state  where  the  felonious  taking  was 
committed.  D.  C. — Brown  v.  United 
States,  35  App.  Cas.  548,  Ann.  Cas. 
lfil2A,  388,  Ind.— Beal  v.  State,  15  Ind. 
378.  Pa. — Simmons  v.  Com.,  5  Binu. 
617.    Va,— Strouther   v.    Com.,    92    Va. 


789,  22  g.  E.  852,  53  Am.  St.  Eep.  852. 
For  rule  where  property  stolen  in  one 
coiintry  and  conveyed  to  another,  see 
itifra,   II,   A,   4. 

24.  See  supra,  II,  A,  2. 

25.  See  the  following:  Conn. — State 
V.  Cummings,  33  Conn.  260.  D.  C. 
Brown  v.  United  States,  35  App.  Cas. 
548,  Ann.  Cas.  1912A,  388.  Mass. — Com. 
V.  Uprichard,  3  Gray  434,  63  Am.  Dec. 
762.  Mont.— State  r.  Kief,  12  Mont. 
92.  29  Pac.  654,  15  L.  E.  A.  722.  Va. 
Strouther  v.  Com.,  92  Va.  789,  22  S.  E. 
852,  53  Am.  St.  Eep.  852.  Eng.— Eex 
V.  Prowes,  1  Moo.  C.  C.  349;  Eex  v. 
Anderson,  2  East  P.  C.  772;  Eex  v. 
Parrv,  2  East  P.  C.  773;  Eegina  v. 
Madge,  9  Car.  &  P.  29,  38  E.  C.  L.  29. 

26.  D,  C— Brown  v.  United  States, 
35  App.  Cas.  548,  Ann.  Cas.  1912A,  388. 
Mass. — Com.  v.  Uprichard,  3  Gray  434. 
63  Am.  Dec.  762.  Ohio.— Stanley  f. 
State,  24  Ohio  St.  166,  15  Am.  Eep.  604. 

27.  Me.— State  v.  Underwood,  49  Me. 
181,  77  Am.  Dec.  254.  Mo.— Hemmaker 
r.  State,  12  Mo.  453,  51  Am.  Dec.  172. 
Mont.— State  t-.  De  Wolfe,  29  Mont.  415, 
74  Pae.  1084;  State  r.  Kief,  12  Mont. 
92,  29  Pac.  654,  15  L.  E.  A.  722.  Ore. 
State  r.  Barnett,  15  Ore.  77,  14  Pac. 
737.  Vt.— State  r.  Morrill,  68  Vt.  60, 
33  Atl.  1070,  54  Am.  St.  Eep.  870;  State 
V.  Bartlett,  11  Vt.  650.  Can.— Eeg.  v. 
Hennessy,  35  U.  C.  Q.  B.  603;  Eex  v. 
Duff,  2  Sask.  L.  Eep.  323.  Compare 
Eeg.  r.  Hill,  10  N.  Bruns.  630,  must 
prove  that  the  taking  was  a  larceny 
according  to  the  law  of  the  jurisdic- 
tion where  it  occurred. 

28.  For  forms  of  indictments  charg- 
ing larceny,  see  9  Standard  Proc.  772. 

29.  See  12  Standard  Proc.  53,  ct 
soq. 
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It  is  not  necessary  that  the  indictment  or  information  charge  the  theft 
or  hirceny  in  the  exact  words  of  the  statute  descriptive  of  the  offense,'" 
although  if  the  indictment  follows  the  form  prescribed  by  statute,  it 
is  sufficient. ^^  It  is  necessary  that  all  the  essential  elements  con- 
stituting and  characterizing  the  crime  be  alleged,  however,^^  with 
sufficient  certainty  to  enable  the  accused  to  understand  the  nature  of 
the  charge  against  him,  in  order  that  he  may  prepare  his  defense  or 
interpose  a  plea  of  former  jeopardy.^^  The  offense  should  be  clearly 
and  distinctly  set  forth  in  ordinary  and  concise  language  so  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended,^* 
and  so  as  to  distinguish  the  crime  charged  from  separate  and  distinct 
offenses.^^  The  allegations  must  be  sufficient  to  bring  the  offense 
charged  within  the  statutes.^' 


30.  See  the  following:  Cal. — People 
V.  Lope/,  90  Cal.  569,  27  Pac.  427.  Ind. 
Engleman  r.  State,  2  Ind.  91,  52  Am. 
Dec.  494.  Minn. — State  v.  Southall,  77 
Minn.  296,  79  N.  W.  1007.  Mo.— State 
V.  Ware,  62  Mo.  597.  S.  D.— State  v. 
Halpin,  16  S.  D.  170,  91  N.  W.  605. 
Tex, — Thompson  v.  State,  16  Tex.  App. 
74;  Sansburv  v.  State,  4  Tex.  App.  99. 
Wash.— State  v.  Smith,  31  Wash.  245, 
71   Pac.   767. 

See  generally  12  Standard  Proc.  437, 
et  seq. 

31.  Ala. — Eagan  v.  State  (Ala. 
App.),  72  So.  506.  S.  C— State  v. 
Smart,  4  Eich.  L.  356,  55  Am.  Dec.  683. 
Tex.^Kerry  v.  State,  17  Tex.  App.  178, 
50  Am.  Eep.   122. 

32.  Ark.— Barton  v.  State,  29  Ark. 
68.  Cal.— People  v.  Williams,  35  Cal. 
671.  Ind. — Engleman  v.  State,  2  Ind. 
91,  52  Am.  Dec.  494.  la.— State  v. 
Griffin,  79  Iowa  568,  44  N.  W.  813; 
State  V.  Chambers,  2  G.  Gr.  308.  Miss. 
Damewood  r.  State,  1  How.  262.  Mo. 
State  r.  Lawler,  220  Mo.  26,  119  S.  W. 
639.  N.  Y.— People  v.  Moore,  37  Hun 
84,  3  N.  Y.  Crim.  458.  N.  C— State  v. 
Sparrow,  4  N.  C.  530.  Ohio. — Eedmond 
V  State,  35  Ohio  St.  81.  Ore.— State  v. 
Lee  Yan  Yan,  10  Ore.  365.  Tex.— Smith 
V.  State,  35  Tex.  738;  State  v.  Miller, 
34  Tex.  535;  Jones  v.  State,  25  Tex. 
App.  621,  8  S.  W.  801,  8  Am.  St.  Eep. 
449;  Thompson  v.  State,  16  Tex.  App. 
74;  Tallant  v.  State,  14  Tex.  App.  234. 
Wash.— State  v.  Eeis,  9  Wash.  329,  37 
Pac.  452. 

See  generally  12  Standard  Proc.  342. 

[a]  For  cases  containing  either  com- 
plete or  partial  forms  of  indictments  for 
larceny  approved  by  the  court,  see  the 
following  cases:  Ark. — State  v.  Alex- 
ander, 118  Ark.  357,  176  S.  W.  315.  Fla. 
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Hunter  v.  State,  64  Fla.  315,  60  So.  786, 
Ind.— Levi  v.  State,  182  Ind.  188,  104 
N.  E.  765,  105  N.  E.  898,  Ann.  Cas. 
191 7A,  654.  Mo.— State  v.  Lucas,  147 
Mo.  70,  47  S.  W.  1067.  Tex.— Irvin  r. 
State,  37  Tex.  412;  Pate  f.  State,  47 
Tex.  Crim.  373,  83  S.  W.  695. 

33.  Cal.— People  r.  Peltin,  1  Cal.  App. 
612,  82  Pac.  980.  Fla.— Clark  v.  State,  59 
Fla.  9,  52  So.  518;  Baldwin  v.  State,  46 
Fla.  115,  35  So.  220.  Mo.— State  v. 
Burks,  159  Mo.  568,  60  S.  W.  1100. 
N.  Y, — People  r.  Pindar,  159  App.  Div. 
12,  144  N.  Y.  Supp.  242;  People  v.  Os- 
trosky,  95  Misc.  104,  160  N.  Y.  Supp. 
493.  Ore. — State  v.  Humphreys,  43  Ore. 
44,  70  Pac.  824.  P.  I.— United  States 
V.  Gatmaitan,  4  Phil.  Isl.  265.  S.  D. 
State  r.  Vincent,  16  S.  D.  62,  91  N.  W. 
'647.  Tex.— Allen  v.  State  (Tex.  Crim.), 
28  S.  W.  474;  Barner  v.  State  (Tex. 
Crim.),  20  S.  W.  559;  Connell  v.  State, 
2  Tex.  App.  422. 

See  generally  12  Standard  Proc.  327, 
et  seq. 

34.  Ala.— Grant  v.  State,  55  Ala. 
201.  Cal.— People  v.  Piggott,  126  Cal. 
509,  59  Pac.  31;  People  v.  Goggins,  80 
Cal.  229,  22  Pac.  206.  Mo.— State  v. 
Eavenscraft,  62  Mo.  App.  109.  Nev. 
State  V.  Douglas,  26  Nev.  196,  65  Pac. 
802,  99  Am.  St.  Eep.  688.  N.  D.— State 
V.  Uhler,  32  N.  D.  483,  156  N.  W.  220. 
S.  D.— State  v.  Lewis,  13  S.  D.  166,  82 
N.  W.  406;  State  v.  La  Croix,  8  S.  D. 
369,  66  N.  W.  944.  Wash.— State  f. 
Smith,  31   Wash.  245,  71   Pac.   767. 

See  generally  12  Standard  Proc.  303. 

35.  State  r."  Finnegan,  127  Iowa  286, 
103  N.  W.  1.55. 

36.  U.  S,— United  States  v.  North- 
way,  120  U.  S.  327,  7  Sup.  Ct.  580,  30 
L.  ed.  664.  Ala.— Stone  r.  State,  115 
Ala.   121,   22  So.  275.     Mich,— Merwin 
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Surplusage.37  — "Words  contained  in  an  indictment,  information  or 
complaint  which  are  not  necessary  to  charge  the  crime  of  larceny  may 
\k'  treated  as  surplusage. ^^  But  unnecessary  words  of  description  when 
contained  in  an  allegation  which  is  necessary  to  the  validity  of  the 
indictment  may  not  he  so  treated.^' 

2.  Particular  Averments.  —  a.  As  to  Defendant.'^^  —  The  charg- 
ing  part  of  the  information  or  indictment  must  name  the  person  ac- 
cused of  the  larceny .^^ 

b.  Time.*^  —  As  a  rule,  the  time  of  the  commission  of  the  offense 
must  be  alleged;*^  but  the  exact  date  is  not  necessary,**  unless  the 
charge  is  based  upon  special  or  aggravating  circumstances  in  which 
time  is  of  the  essence  of  the  offense.*'^  But  it  must  appear  that  the 
offense  was  committed  prior  to  the  presentment  or  filing  of  the  in- 
dictment or  information,*"  and  that  the  particular  offense  charged  was 


V.  People,  26  Mich.  298,  12  Am.  Rep. 
314.  Tex.— Fulshear  v.  State,  59  Tex. 
Crim.  376,  128  S.  W.  134;  Long  v.  State, 
39  Tex.  Crim.  461,  46  S.  W.  821,  73  Am. 
St.  Rep.  954. 

37.  As  to  surplusage  in  indictments 
generally,   see  12   Standard  Prog.  480. 

38.  See  the  following:  Ala. — Cauley 
f.  State,  14  Ala.  App.  133,  72  So.  271, 
allegation  of  value  held  surplusage 
where  property  made  the  subject  of 
larceny  without  regard  to  the  value 
thereof.  Colo. — Kollenberger  v.  Peo- 
ple, 9  Colo.  233,  11  Pac.  101.  La.— State 
r.  Richardson,  45  La.  Ann.  692,  12  So. 
749;  State  v.  Johnson,  30  La.  Ann.  305. 
N.  Y.— People  v.  Laurence,  137  N.  Y. 
517,  33  N.  E.  547.  Ore.— State  v.  Lee 
Ping  Bow,  10  Ore.  27.  Eng.— Reg.  v. 
Jennings,  Dears.  &  B.  447,  7  Cox  C.  C. 
397,  6  Wkly.  Rep.  231. 

[a]  Illustrations  of  Matters  So 
Treated. — (1)  In  an  indictment  for 
stealing  a  bank  bill  of  the  denomina- 
tion and  value  set  out,  "of  the  goods 
and  chattels  of"  a  named  person,  the 
words  *'of  the  goods  and  chattels  of" 
may  be  stricken  as  surplusage.  East- 
man V.  Com.,  4  Gray  (Mass.)  416.  See 
also  Com.  v.  Williams,  2  Cush.  (Mass.) 
582.  (2)  The  words  "lawful  money  of 
the  United  States"  were  held  not  neces- 
sary in  an  allegation  of  value.  Bald- 
win V.  State,  46  Fla.  115,  35  So.  220. 

[b]  Where  a  sufficient  description  of 
the  property  stolen  is  given,  an  allega- 
tion that  a  better  description  is  un- 
known may  be  regarded  as  surplusage. 
Garden  v.  State,  89  Ala.  130,  7  So.  801; 
Clark  V.  State,  59  Fla.  9,  52  So.  518. 
As  to  description  of  property  stolen,  see 
infra,  II,  B,  2,  h. 


[c]     Allegation  of  Particular  Place. 

Under  a  statute  making  the  theft  of 
a  certain  class  of  personal  property  a 
felony  irrespective  of  the  place  of  the 
taking,  the  allegation  of  taking  from  a 
particular  spot  is  mere  surplusage  ex- 
cept for  the  purpose  of  the  venue.  Hall 
V.  State,  120  Ga.  142,  47  S.  E.  519; 
Moskley  v.  State,  74  Ga.  404. 

39.  Ala.— Lynch  v.  State,  89  Ala. 
18,  7  So.  829.  Ga.— McLendon  v.  State, 
121  Ga.  158,  48  S.  E.  902;  Hall  v.  State, 
120  Ga.  142,  47  S.  E.  519.  Tex.— War- 
rington v.  State,  1  Tex.  App.  168. 

[a]  Thus  it  is  unnecessary  to  de- 
scribe the  color  of  an  animal;  but  if  it 
be  described  it  may  not  be  rejected  or 
ignored.  Hardy  v.  State,  112  Ga.  18, 
37  S.  E.  95.  See  also  12  Standard 
Proc    485. 

40.  See  generally  12  Standard  Proc. 
361,  et  seq. 

41.  State  V.  Flower,  27  Idaho  223, 
147  Pac.  786;  Harris  v.  State,  2  Tex. 
App.   102. 

As  to  ho-w  name  alleged,  see  12 
Standard  Proc.  362. 

42.  See  generally  12  Standard  Peoc. 
411,  et  seq. 

43.  Idaho.— State  v.  Flower,  27  Idaho 
223,  147  Pac.  786.  Mont.— State  f. 
Mjelde,  29  Mont.  490,  75  Pac.  87.  Tex. 
State   V.  Johnson,   32   Tex.  96. 

44.  Threadgill  r.  State,  99  Ark.  126, 
137  S.  W.  814;  People  v.  Wright,  11 
Utah  41,  39  Pac.  477. 

45.  Davis  f.  State,  3  Coldw.  (Tenn.) 
77. 

46.  Ala.— McDowell  v.  State,  61  Ala. 
172.  Ind.— Hutchinson  v.  State,  62  Ind. 
556.  Tex.— Barfield  r.  State,  41  Tex. 
Crim.  19,  51  S.  W.  908. 
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committed  after  the  enactment  of  the  statute  making  the  same  crim- 
inal,*^  Where  it  appears  that  the  period  of  limitation  or  prescription! 
has  expired,  the  indictment  should  allege  facts  negativing  such  exr 
piration.^^ 

Under  statutes  dispensing  with  the  necessity  of  alleging  a  definite  timi 
it  has  been  held  sufficient  to  allege  an  approximate  date,*®  or  even  to 
omit  the  date  entirely.^" 

c.  Place.^'^  —  Only  sufficient  certainty  to  establish  the  venue  is 
necessary  in  charging  the  place  of  committing  the  offense  of  larceny," 
unless  place  is  essential  to  the  description  of  the  offense,  in  which  event 
it  must  be  alleged  vnth  certainty  and  so  proved. ^^ 

Where  Goods  Carried  to  Another  Jurisdiction.s*  —  Where  goods  are  stol- 
en in  one  county  or  state  and  carried  to  another  county  or  state,  an 
indictment  for  the  theft  of  the  goods  may  fix  the  place  of  the  ofPense 
in  the  latter,  without  referring  to  the  place  of  the  original  taking." 


I 


[a]  It  is  sufficient  to  charge  gener- 
ally that  the  offense  was  committed 
"before  the  finding  of  the  indictment." 
McDowell  V.  State,  61  Ala.  172. 

See  generally  12  Standard  Proc.  416. 

[b]  Not  Necessary  in  Complaint. 
While  it  is  necessary  that  the  indict- 
ment or  information  charge  the  com- 
mission of  the  offense  prior  to  the  pre- 
sentment or  filing  thereof,  no  such  al- 
legation is  necessary  in  a  complaint. 
It  is  sufficient  if  the  complaint  states 
such  date  as  nearly  as  the  complain- 
ant can  fix  the  same.  Williams  v.  State, 
17  Tex.  App.  521. 

47.  Bolton  V.  State,  5  Coldw.  (Tenn.) 
(i50.  See  generally  12  Standard  Proc. 
417. 

48.  State  v.  Wren,  48  La.  Ann.  80.3, 
19  So.  745.  See  generally  12  Standard 
Proc.  416. 

49.  Bell  V.  State,  75  Ala.  25;  State 
V.  Woolsey,  19  Utah  486,  57  Pac.  426. 

50.  Fleming  v.  State,  136  Ind.  149, 
36  N.  E.  154. 

51.  See  generally  12  Standard  Proc. 
426,   et  seq. 

52.  Ala.— Turner  v.  State,  124  Ala. 
59,  27  So.  272.  Ga.— Hall  r.  State,  120 
Ga.  142,  47  S.  E.  519.  Idaho.— State  f. 
Flower,  27  Idaho  223,  147  Pac.  786.  la. 
State  r.  Lillard,  59  Iowa  479,  13  N.  W. 
637.  La. — State  v.  Capers,  6  La.  Ann. 
267.  Mass.— Com.  v.  Hinds,  101  Mass. 
209.  Mich.— People  v.  Turney,  124 
Mich.  542,  83  N.  W.  273.  Mont.— State 
r.  Mjelde,  29  Mont.  490,  75  Pac.  87; 
State  V.  De  Wolfe,  29  Mont.  415,  74 
Pac.  1084.  N.  H.— State  v.  Cotton,  24 
N.  H.  143.  N.  Y.— People  v.  Horton, 
62  Hun  610,  17  N.  Y.  Supp.  1,  10  N.  Y. 
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Cr.  104,  42  N.  Y.  St.  587;  Howell  v. 
People,  2  Hill  281.  Tex.— State  v.  John- 
son, 32  Tex.  96;  Vick  v.  State  (Tex. 
Crim.),  69  S'.  W.  156;  State  v.  Odium, 
11  Tex.  12.  Eng.— Rex  v.  Perkins,  4 
C.  &  P.  363,  19  E.  C.  L.  555. 

As  to  venue  of  offense,  see  supra.  II, 
A. 

[a]  Under  statute  providing  that 
the  theft  of  described  classes  of  per- 
sonal property  is  a  felony  irrespective 
of  the  time  or  place  of  the  commission 
of  the  theft,  the  venue  is  the  only  lo- 
calitv  which  must  be  alleged  and 
proved.  Hall  i:  State,  120  Ga.  142,  47 
S.   E.   519. 

53.  U.  S.— United  States  v.  Davis, 
5  Mason  356,  25  Fed.  Cas.  No.  14,930. 
Ga.— Wilev  v.  State,  3  Ga.  App.  120, 
59  S.  E.  438;  Glaze  v.  State,  2  Ga.  App. 
704,  58  S.  E.  1126.  Mo.— State  v.  Law- 
ler,  220  Mo.  26,  119  S.  W.  639.  Tex. 
Williams  r.  State,  33  Tex.  345. 

See  generally  12  Standard  Proc.  432. 

54.  As  to  jurisdiction  and  venue 
where  goods  carried  to  another  juris- 
diction, see  supra,  II,  A,  2,  3  and  4. 

55.  Ala.— Bryant  f.  State,  116  Ala. 
445,  23  So.  40;  Ham  f.  State,  17  Ala. 
188;  State  r.  Seay,  2  Stew.  123,  20 
Am.  Dec.  66.  Cal. — People  v.  Joehinsky, 
106  Cal.  638,  39  Pac.  1077;  People  v. 
Prather,  120  Cal.  660,  53  Pac.  259;  Peo- 
ple r.  Staples,  91  Cal.  23,  27  Pac.  523; 
People  r.  Scott,  74  Cal.  94,  15  Pac.  384; 
People  V.  Mellon,  40  Cal.  648.  Ga. 
Hall  r.  State,  120  Ga.  142,  47  S.  E. 
519;  Moselev  r.  State,  74  Ga.  404.  Ind. 
Hurt  r.  State,  26  Ind.  106.  Md.— Worth- 
ington  V.  State,  58  Md.  403,  42  Am. 
Eep.  338.     Mont.— State  r.  De  Wolfe, 


LARCENY 


733 


d.  Taking  and  Asportation.  —  The  indictment  or  information  must 
show  a  taking  and  asportation  of  the  goods  alleged  to  have  been 
stolen.^**  But  no  particular  form  of  allegation  is  required;  it  is 
'sufficient  if  the  allegation  and  proof  show  some  act  of  the  accused  in 
removing  or  attempting  to  remove  the  property  from  the  place  of 
the  taking.^^ 

6.  Intent.^^ — (I.)  Generally.  — The  indictment  or  information  for 
larceny  must  charge  the  accused  with  an  intent  to  deprive  the  owner 
of  his  property  j^^  but  this  charge  may  be  made  either  directly  or  by 


29  Mont.  415,  74  Pac.  1084,  Neb. 
Hurlburt  v.  State,  52  Neb.  428,  72  N. 
W.  471.  Nev.— State  v.  Brown,  8  Nev, 
208.  N.  y.— Haskins  t;.  People,  16  N. 
Y,  344.  Okla. — Keith  v.  Ten.,  8  Okla. 
307,  57  Pac.  834;  Howard  v.  State,  9 
Okla.  Crim.  337,  131  Pac.  1100;  Bivens 
V.  State,  6  Okla.  Grim.  521,  120  Pac. 
1033.  Tex. — McElroy  v.  State,  53  Tex, 
Crim.  57,  111  S.  W.  948;  Warren  i). 
State,  51  Tex.  Crim.  616,  103  S.  W.  853; 
Beard  v.  State,  45  Tex.  Crim,  522,  78 
S.  W.  348;  Connell  V.  State,  2  Tex. 
App.  422. 

[a]  Compare  Norris  v.  State,  33 
Miss.  373,  holding  that  the  indictment 
should  allege  both  the  stealing  of  the 
property  in  another  state  or  county, 
and  a  bringing  of  it  into  the  county 
where  the  indictment  is  found. 

[b]  Reason  for  Rule. — "This  prin- 
ciple of  law  is  elementary,  and  involves 
the  proposition  that  a  new  larceny  is 
committed  in  every  county  to  which  the 
thief  takes  the  property;  and  the  cor- 
rect information  in  such  a  case  should 
charge  the  commission  of  the  crime  of 
larceny  in  the  county  where  the  person 
is  to  be  prosecuted.  Under  such  circum- 
stances, the  first  larceny  is  a  mere  mat- 
ter of  evidence,  and  should  not  be 
alleged."  People  v.  Prather,  134  Cal. 
386,  66  Pac.  483,  724. 

56.  Ind.— Gregg  v.  State,  64  Ind. 
223.  Kan.— State  v.  Kellerman,  14  Kan, 
135,  Mass. — Com.  r.  Luckis,  99  Mass. 
431,  96  Am.  Dec.  769.  Mo.— State  v. 
Goodman,  183  S.  W.  321;  State  v.  Grant, 
7(5  Mo.  236;  State  v.  Lambert,  21  Mo. 
App.  301.  Okla,— Bryan  v.  State,  11 
Okla,  Crim.  180,  144  Pac.  392. 

57.  Cal.— People  r.  Strong,  46  Cal 
302,  Ind.— Spittorff  v.  State,  108  Ind 
171,  8  N.  E.  911;  Webb  v.  State,  21 
Ind.  236,  la.— State  v.  Chambers,  2  G. 
Gr.  308.  Kan.— In  re  Mutchler,  55  Kan. 
164,  40  Pac.  283;  State  v.  Woodruff,  47 
Kan.  151,  27  Pac.  842,  27  Am.  St.  Rep. 


285.  La. — State  v.  Gomer,  6  La.  Ann. 
311.  Mass. — Com.  v.  Crouan,  155  Mass. 
393,  29  N.  E.  639,  Minn.— State  v. 
Friend,  47  Minn.  449,  50  N.  W.  692.  Neb. 
Gettinger  v.  State,  13  Neb.  308,  14  N. 
W.  403.  N.  Y.— People  v.  Ostrosky,  95 
Misc.  104,  160  N,  Y.  Supp.  493. 

[a]  Under  statutes  providing  that 
the  word  ''steal"  and  "larceny"  when 
used  in  an  indictment  shall  be  sufficient 
to  express  the  taking,  obtaining,  or 
converting  of  personal  property  with 
intent  to  defraud  or  deprive  the  owner 
of  the  use  of  it,  it  is  sufficient  to 
charge  that  "the  accused  did  steal," 
without  descriptive  allegations  of  as- 
portation or  means  used  to  obtain  pos- 
sftssion.  Com.  v.  McDonald,  187  Mass. 
581,  73  N.  E.  852;  State  v.  Mann,  25 
Ohio  St.  668. 

[b]  For  allegations  of  asportation, 
held  sufficient,  see  State  v.  Davis,  38 
N,  J.  L.  176,  20  Am.  Dec,  367;  State 
r.  Wilson,  1  N.  J.  L,  439,  1  Am.  Dec. 
216, 

[c]  Common  Law  Rule. — An  indict- 
ment which  charges  that  the  defendant 
"feloniously  did  steal,  take  and  carry" 
the  described  goods  is  insufficient  from 
failure  to  insert  the  word  "away" 
after  the  word  "carry."  Com.  v. 
Adams,  7  Gray   (Mass.)  43. 

58.  See  generally  12  Standard 
Pkoc.  402. 

59.  U.  S.— Weston  v.  United  States, 
5  Cranch  C.  C.  492,  29  Fed.  Cas.  No. 
17,457,  Ind,— Robinson  v.  State,  113 
Ind,  510,  16  N.  E.  184;  Strack  v.  State, 
G3  Tnd.  285,  30  Am.  Rep.  214;  Hart  f. 
State,  57  Ind.  102.  Mass. — Com.  v. 
Mason,  105  Mass,  163,  7  Am.  Rep.  507. 
Minn. — State  v.  Southall,  77  Minn.  296, 
79  N.  W.  1007.  Miss.— Beatty  v.  State, 
61  IVOss.  18.  Mont.— Territory  f.  Paul,  2 
Mont.  314.  Neb.— Martin  v.  State,  67 
Neb.  36,  93  N.  W.  161;  Rema  v.  State, 
52  Neb.  375,  72  N.  W.  474.  Nev. 
State  V.  Ryan,  12  Nev.  401,  28  Am.  Rep. 
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necessary  implication  f^  thus,  an  allegation  that  the  defendant  felon- 
iously stole  the  property  sufficiently  avers  the  intent  necessary  to  con- 
stitute the  crime.®^  The  allegation  must  refer  to  the  intention  in  the 
taking  of  the  property  as  distinguished  from  the  possession  of  it."^ 
It  must  show  that  the  intent  to  deprive  the  owner  of  his  property 
existed  at  the  time  of  the  taking  ;^^  an  allegation  that  the  intention 


802.  N.  J.— state  v.  South,  28  N.  J. 
L.  28,  75  Am.  Dee.  250.  N.  Y.— People 
V.  Ostrosky,  95  Misc.  104,  160  N.  Y. 
Supp.  493.  Okla. — Bryan  v.  State,  11 
Okla.  Crim.  180,  144  Pac.  392.  Pa. 
Com.  V.  Smith,  1  Clark  400,  3  Pa.  L. 
J.  34.  Tex.— Guest  v.  State,  24  Tex. 
App.  235,  5  S.  W.  840;  Lott  v.  State, 
24  Tex.  App.  723,  14  S.  W.  277;  Cain 
f.  State,  21  Tex.  App.  662,  2  S.  W.  888; 
Eobinson  v.  State,  17  Tex,  App.  589; 
Peralto  v.  State,  17  Tex.  App.  578; 
Moore  r.  State,  74  Tex.  Crim.  66,  166  S. 
W.  1153;  Ridgway  v.  State,  41  Tex. 
231. 

[a]  Intent  Insufficiently  Alleged. 
Cole  V.  State,  61  Ark.  405,  33  S.  W.  529; 
Steil  V.  Terr.,  12  Okla.  377,  71  Pac. 
653;  Sullivan  v.  Terr.,  8  Okla.  499,  58 
Pac.  650. 

[b]  To  Use  of  Owner. — An  indict- 
ment charging  that  the  property  was 
fraudulently  taken  by  the  defendant 
"with  intent  to  appropriate  it  to  the 
use  of  the  owner"  instead  of  the  de- 
fendant, is  fatally  defective.  Lawless 
V.  State  (Tex.  App.),  19  S.  W.  676. 

60.  Ark.— Cole  v.  State,  61  Ark.  405, 
33  S.  W.  529.  Dak. — Terr.  v.  Anderson, 
6  Dak.  300,  50  N.  W.  124.  Me.— State 
V.  Leavitt,  66  Me.  440.  Mo.— State  v. 
Dewitt,  152  Mo.  76,  53  S.  W.  429.  Neb. 
Martin  r.  State,  67  Neb.  36,  93  N.  W. 
161.  Okla.— Steil  v.  Terr.,  12  Okla.  377, 
71  Pac.  653.  S.  D.— State  v.  Halpin,  16 
S.  D.   170,  91   N.  W.  605. 

fa]  It  is  not  necessary  that  the  in- 
dictment should  directly  aver  an  in- 
tent to  deprive  the  owner  permanently 
of  his  property,  and  to  convert  it  to 
the  taker's  use,  against  the  will  of  the 
owner.  Com.  v.  Butler,  144  Pa.  568, 
24  Atl.  910. 

61.  Ind.— Hamilton  v.  State,  142  Tnd. 
276,  41  N.  E.  588.  la.— State  r.  Griffin. 
79  Towa  568,  44  N.  W.  813.  Minn. 
State  r.  Hackett,  47  Minn.  425,  50  N. 
W.  472,  28  Am.  St.  Rep.  380.  Neb. 
Martin  v.  State,  67  Neb.  36,  93  N.  W. 
161;  Rema  v.  State,  52  Neb.  375,  72 
N.  W.  474.  N.  M. — Territorv  r.  Garcia, 
12  N.  M.  87.  75  Pac.  34.  N.'Y.— Phelps 
V.  People,  72  N.  Y.  334;  People  v.  Os- 
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trosky,  95  Misc.  104,  160  N.  Y.  Supp. 
493. 

[a]  Necessity  for  averring  felonious 
intent,  see  infra,  II,  B,  2,  e,  (II). 

62.  Sullivan  i;.  Territory,  8  Okla, 
499,   58    Pac.   650. 

63.  U.  S.— United  States  v.  "Wilson, 
44  Fed.  593;  United  States  v.  Inabnet, 
41  Fed.  130;  Weston  i:  United  States, 
5  Cranch  C.  C.  492,  29  Fed.  Cas.  No. 
17,457.  Ark.— Ward  v.  State,  70  Ark. 
204,  66  S.  W.  926;  Conlev  v.  State,  69 
Ark.  454,  64  S.  W.  218.  Cal.— People  v. 
Brown,  105  Cal.  66,  38  Pac.  518;  People 
r.  Raschke,  73  Cal.  378,  15  Pac.  13.  Del. 
State  V.  York,  5  Harr.  493.  Ga.— Jack- 
son V.  State,  116  Ga.  578,  42  S.  E.  750. 
111.— Smith  V.  Shultz,  2  111.  490,  32  Am. 
Dec.  33.  Ky. — Cooper  v.  Com.,  110  Kv. 
123,  60  S.  W.  938,  52  L.  R.  A.  136,  96 
Am.  St.  Rep.  426;   Com.  v.  Williamson, 

96  Ky.  1,  27  S.  W.  812,  49  Am.  St.  Rep. 
285.  Mass. — Com.  v.  Rubin,  165  Mass. 
453,  43  N.  E.  200.  Miss.— Watkins  v. 
State,  60  Miss.  323.  Mo.— State  v.  Ruth- 
erford, 152  Mo.  124,  53  S.  W.  417; 
State  V.  Moore,  101  Mo.  316,  14  61  W. 
182;  State  v.  Gray,  37  Mo.  463;  Sft'^e 
V.  Conwav,  18  Mo.  321.  Mont.— State 
V.  Rechnitz,  20  Mont.  488,  52  Pac.  264, 
Neb.— Barnes  v.  State,  40  Neb.  545,  59 
N.  W.  125.  Nev.— State  v.  Clifford,  14 
Nev.  72,  33  Am.  Rep.  526;  State  v. 
Ryan,  12  Nev.  401,  28  Am.  Rep.  802. 
N.  J.— State  V.  South,  28  N.  J.  L.  28, 
75  Am.  Dec.  250.    N.  Y. — Parr  v.  Loder, 

97  App.  Div.  218,  89  N.  Y.  Supp.  823. 
N.  C— State  r.  Barrett,  123  N.  C.  753, 
31  S.  E.  731.  Okla.— Steil  v.  Territorv, 
12  Okla.  377,  71  Pac.  653.  Pa.— Com. 
r.  Wilson,  1  Phila.  80.  R.  I.— State  r. 
McAndrews,  15  R.  I.  30,  23  Atl.  304. 
S.  C— State  r.  Watson,  7  S.  C.  63.  Tex. 
Hutspeth  r.  State  (Tex.  Crim.),  187  S. 
W.  340;  Mitchell  r.  State  (Tex.  Crim.), 
ISO  S.  W.  115;  Rvan  v.  State,  22  Tex. 
App.  699,  3  S.  W.  547;  Lott  v.  State,  20 
Tex.  App.  230;  Martindale  v.  State,  19 
Tex,  App.  333;  Knutson  v.  State,  14 
Tex.  App.  570.  Va.— Blunt  v.  Com.,  4 
Leigh  (31  Va.)  689,  26  Am.  Dec.  341. 
W.  Va.— State  r.  Caddie,  35  W.  Va.  73, 
12  S.  E.  1098.     Eng.— Reg.  v.  Halford, 
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to  deprive  the  owner  of  his  property  was  formed  after  the  defendant 
had  obtained  possession  by  other  means  is  insufKeient."* 

(II.)  Necessity  for  Averring  Felonious  or  Fraudulent  Intent.cs  _  Jn  an  in- 
dictment or  information  for  larceny,  it  must  be  averred  that  the 
original  taking  was  done  with  a  felonious,**^  or  fraudulent,"  intent; 


11  Cox  C.  0.  88,  18  L.  T.  Rep.  N.  S.  334, 
16  Wkly.  Rep.  731;  Reg.  v.  Godfrey,  8 
C  &  P.  563,  34  E.  C.  L.  893. 

64.  U.  S. — United  States  v.  Holland, 
26  Fed.  Cas.  No.  15,387.  Ark.— Fulton 
V.  State,  13  Ark.  168.  Cal.— People  v. 
Jackson,  138  Cal.  462,  71  Pac.  566; 
People  V.  Morino,  85  Cal.  515,  24  Pac. 
892.  Ga.— Nightengale  v.  State,  94  Ga, 
395,  21  S.  E.  221;  Snell  v.  State,  50  Ga. 
219.  Idaho. — State  v.  Riggs,  8  Idaho  630, 
70  Pac.  947.  Ind.— Roberts  v.  State, 
181  Ind.  520,  104  N.  E.  970.  la.— State 
V.  Larson,  85  Iowa  659,  52  N.  W.  539. 
Ky.— Smith  V.  Com.,  96  Ky.  85,  27  S. 
W.  852,  49  Am.  St.  Rep.  287;  Com.  v. 
Williamson,  96  Ky.  1,  27  S.  W.  812,  49 
Am.  St.  Rep.  285.  Mo.— State  v.  Camp- 
bell, 108  Mo.  611,  IS  S.  W.  1109.  Neb. 
Croekford  v.  State,  73  Neb.  1,  102  N. 
W.  70,  119  Am.  St.  Rep.  876;  Dobson 
t.  State,  61  Neb.  584,  85  N.  W.  843. 
N.  y.— Wilson  V.  People,  39  N.  Y.  459. 
N.  C— State  v.  Overby,  127  N.  C.  514, 
37  S.  E.  148;  State  i>.  Roper,  14  N.  C 
473,  24  Am.  Dec.  268.  Ore.— State  v. 
Meldrum,  41  Ore.  380,  70  Pac.  526.  Vt. 
State  V.  Smith,  2  Tyler  272. 

65.  See  generally  12  Standard  Peoc. 
404,  et  seq. 

66.  Ala.— Allen  v.  State,  91  Ala.  19, 
8  So.  665,  24  Am.  St.  Rep.  856.  Ariz. 
Territory  r.  Dowdv,  14  Ariz.  145,  124 
Pac.  894.  Ark.— Bailey  t\  State,  92 
Ark.  216,  122  S.  W.  497;  Douglass  v. 
State,  91  Ark.  492,  121  S.  W.  923;  Jones 
V.  State,  85  Ark.  360,  108  S.  W.  223; 
Gooch  1-.  State,  60  Ark.  5,  9,  28  S.  W. 
510;  Mason  v.  State,  32  Ark.  238.  Colo. 
Conner  r.  People,  18  Colo.  373,  33  Pac. 
159,  36  Am.  St.  Rep.  295,  25  L.  R.  A. 
341.  Conn. — State  v.  Fenn,  41  Conn. 
590.  Ga.— Jackson  v.  State,  116  Ga. 
578,  42  S.  E.  750;  Cleveland  f.  State, 
114  Ga.  110,  39  S.  E.  941;  Mitchell  v. 
State,  103  Ga.  17,  29  S.  E.  435;  Lee  v. 
State,  102  Ga.  221,  29  S.  E.  264;  Causey 
V.  State,  79  Ga.  564,  5  S.  E.  121,  11 
Am.  St.  Rep.  447;  Daniel  v.  State,  55 
Ga.  222;  Paulk  v.  State,  2  Ga.  App. 
660,  58  S.  E.  IIOS;  Musgrove  v.  State, 
5  Ga.  App.  467,  63  S.  E.  538.  Ind. 
Robinson  v.  State,  113  Ind.  510,  16  N. 


E.  184;  Umphrey  v.  State,  63  Ind.  223; 
Sovine  c.  State,  85  Ind.  576.  la. — State 
r.  Wood,  46  Iowa  116.  Ky. — Brenuon 
V.  Com.,  169  Ky.  815,  185  S.  W.  489. 
Miss.— Watking  r.  State,  60  Miss.  323. 
Mo.— State  v.  Weldon,  70  Mo.  572; 
Summers  v.  Keller,  152  Mo.  App.  626, 
133  S.  W.  1180.  See  also  State  v.  Cas- 
toel,  53  Mo.  124;  State  r.  Dooly,  64  Mo. 
146.  Mont.— State  v.  Allen,  *34  Mont. 
403,  87  Pac.  177.  N.  C— State  v.  Will- 
iams, 31  N.  C.  140.  Okla.— Smith  V. 
State,  10  Okla.  Crim.  544,  139  Pac.  709; 
Bayless  v.  State,  9  Okla.  Crim.  27,  130 
Pac.  520.  Vt.— State  v.  Smith,  2  Tyler 
272.  Wis.- Hill  v.  State,  57  Wis.  377, 
15  N.  W.  445.  Can. — Queen  v.  Inglis,  25 
Nova   Scotia   259. 

[a]  But  where  the  statute  creates 
an  offense  and  denominates  it  as  lar- 
ceny, an  averment  that  the  taking 
was  felonious  is  unnecessary  if  the 
statute  does  not  make  it  an  element. 
State  V.  Fackler,  91  Wis.  418,  64  N.  W. 
1029. 

67.  Baldwin  v.  State,  76  Tex.  Crim. 
499,  175  S.  W.  701;  Richards  v.  State, 
55  Tex.  Crim.  278,  116  S.  W.  587; 
Chance  v.  State,  27  Tex.  App.  441,  11 
S.  W.  457;  Sloan  v.  State,  18  Tex.  App. 
225;  Duff  v.  Com.,  92  Va.  769,  23  S.  E. 
G43. 

[a]  Indictment  fatally  defective  if 
it  fails  to  allege  that  the  taking  was 
fraudulent.  Baldwin  v.  State,  76  Tex. 
Crim.  499,  175  S.  W.  701;  Watt  v.  State, 
61   Tex.   Crim.  662,   136  S.  W.  56. 

[b]  Insufficient  Allegations. — A  fail- 
ure to  charge  that  the  taking  waa 
fraudulent  is  not  supplied  by  the  al- 
legations that  the  property  was  taken 
with  the  fraudulent  intent  to  deprive 
the  owner  of  the  value  of  it,  and  with 
the  fraudulent  intent  to  appropriate  it 
to  the  taker's  use.  Chance  r.  State,  27 
Tex.  App.  441,  11  S.  W.  457;  Muldrew 
r.  State,  12  Tex.  App.  617. 

[c]  Under  a  statute  defining  lar- 
ceny as  the  "fraudulent"  taking,  etc. 
of  property,  an  allegation  that  it  was 
"feloniously"  taken  has  been  held  in- 
sufficient. Ware  v.  State,  19  Tex.  App. 
13;   Sloan  v.  State,  18  Tex.  App.  225. 
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and  this  is  true  whether  the  indictment  charge  grand  or  petit  lar- 
ceny;®®  the  necessity  for  the  averment  is  not  affected  by  the  vahie 
of  the  property  taken.®''  It  is  not  necessary,  however,  to  use  the  word 
"felonious"  or  "feloniously"  in  an  indictment  where  it  is  alleged  that 
the  defendant  "did  steal,  take  and  carry  away"  the  property  of 
another;  the  word  "steal"  indicates  sufficiently  the  felonious  intent.''" 
And  the  language  of  the  indictment  may  otherwise  indicate  the  felon- 
ious intent.^^ 

f.  Scienter.  —  In  accordance  with  the  general  rule,"  if  by  the 
statute  defining  larceny,  knowledge  is  an  essential  element  of  the 
offense,  it  must  be  alleged  that  the  act  charged  was  knowingly  doneJ^ 

g.  Wa7it  of  Consent  of  Oxmxer.''*  —  At  common  law  the  consent  of 
the  owner  was  a  matter  of  defense  and  so  non-consent  was  neither 
averred  nor  proven/'  This  rule  is  still  followed  in  some  jurisdic- 
tions.^*   But  by  reason  of  the  statutory  definition  of  larceny  in  some 


68.  Ark. — State  v.  Boyce,  65  Ark. 
82,  44  S.  W.  1043.  la.— State  v.  Mui^ 
ray,  55  Iowa  530,  8  N.  W.  350.  Minn. 
State  V.  Hogard,  12  Minn.  293,  holding 
that  the  word  "feloniously"  meaning 
"criminally"  is  applicable  to  misde- 
meanors as  well  as  felonies.  Tex. 
Doxey  v.  State,  12  S.  W.  412,  informa- 
tion fatally  defective,  if  it  does  not 
charge  the  taking  to  be  fraudulent.  Va. 
Wolverton  v.  Com.,  75  Va.  909. 

[a]  Compare  State  r.  Joiner,  19  Mo. 
224,  wherein  it  was  held  that  although 
petty  larceny  was  not  a  felony  under 
the  statute,  yet  an  indictment  charging 
that  petty  larceny  was  committed 
"feloniously"  was  not  vitiated  there- 
by nor  made  subject  to  a  motion  to 
quash. 

69.  Ark.— Cole  r.  State,  61  Ark.  405, 
33  S.  W.  529.  Ind.— Scudder  r.  State, 
62  Tnd.  13.  la. — State  v.  Murry,  55 
Iowa  530,  8  N.  W.  350. 

70.  Ark.— State  v.  Perry,  94  Ark. 
215,  126  S.  W.  717;  State  v.  Boyce,  65 
Ark.  82,  44  S.  W.  1043.  Cal.— People 
r.  Lopez,  90  Cal.  569,  27  Pac.  427; 
People  V.  Brown,  27  Cal.  500.  Fla. 
Baldwin  t.  State,  46  Fla.  115,  35  So. 
220.  Ga.— Yates  f.  State,  67  Ga.  770. 
111.— People  V.  Waltyn,  191  111.  App. 
86.  la.— State  v.  Wasson,  126  Iowa  320, 
101  N.  W.  1125;  State  V.  Griffin,  ,79 
Iowa  568,  44  N.  W.  813.  Mo.— State 
■i.  Richmond,  228  Mo.  362,  128  S.  W. 
744.  Mont.— State  v.  Allen,  34  Mont. 
403,  87  Pac.  177.  N.  J.— Gardner  v. 
State,  .55  N.  .1.  L.  17,  26  Atl.  30.  N.  Y. 
People  r.  McLaughlin,  70  Misc.  191,  126 
N.  Y.  Supp.  177.  N.  D.— State  r.  Uhler, 
32  N.  D.  483,  I.IR  N.  W.  220.  Ore. 
State  r.  Miunick,  54  Ore.  86,  102  Pac 
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605.  S.  D.— State  v.  Halpin,  16  S.  D. 
170,  91  N.  W.  605.  Tex.— McKinney  v. 
State  (Tex.  Crim.),  28  S.  W.  816.  Wash. 
State  V.  Smith,  31  Wash.  245,  71  Pac. 
767. 

Contra. — So  vine  v.  State,  85  Ind.  576; 
Scudder  v.  State,  62  Ind.  13  (wherein 
the  court  held  that  the  words  "to  steal, 
take  and  carry  away"  without  the  use 
of  the  word  "feloniously"  rendered 
the  indictment  insufficient) ;  Queen  v. 
Inglis,  25  Nova  Scotia  259.  Compare 
King  i\  George,  5  Can.  Crim.  Cas.  469, 
35  Nova  Scotia  42,  holding  Indictment 
using  the  word  "unlawfully"  in  place 
of   "feloniously"   sufficient. 

71.  Engleman  v.  State,  2  Ind.  91,  52 
Am.  Dec.  494. 

72.  See   12   Standard  Proc.   399. 

73.  See  the  cases  cited  infra,  this 
note. 

[a]  Under  the  statutes  in  some  jur- 
isdictions, an  indictment  charging  the 
larceny  of  bank-bills,  or  bills  or  notes, 
must  aver  that  the  defendant  knew 
them  to  be  such.  Rich  v.  State,  8  Ohio 
111;  Gatewood  v.  State,  4  Ohio  386. 

74.  As  to  burden  and  mode  of  prov- 
ing non-consent,  see  8  Ency.  of  Ev. 
133. 

75.  Ariz. — Marley  v.  State,  15  Ariz. 
495,  140  Pac.  215.  Cal.— People  v. 
Davis,  97  Cal.  194,  31  Pac.  1109;  Peo- 
ple V.  Hanselman,  76  Cal.  460,  18  Pac. 
425,  9  Am.  St.  Rep.  238.  N.  Y.— Peo- 
ple V.  Miller,  64  App.  Div.  450,  72  N. 
Y.  Supp.  253,  16  N.  Y.  Crim.  67.  Tex. 
Littleton  r.  State,  20  Tex.  App.  168; 
Bailey  v.  State,  18  Tex.  App.  426. 

76.  Ariz. — Marley  v.  State,  15  Ariz. 
495,  140  Pac.  215.  Cal.— People  v. 
Davis,  97  Cal.  194,  31  Pac.  1109.  Idaho. 
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jurisdictions,  it  is  necessary  to  allege  and  prove  the  want  of  consent 
of  the  real  or  special  owner;"  an  indictment  or  information  failing 
to  negative  such  consent  is  fatally  defective/^  But  such  is  not  the 
case  where  the  charge  of  the  act  of  taking  is  such  that  non-consent 
follows  as  an  irresistihle  conclusion.''" 

Joint  O-wners.80  —  Where  the  property  is  taken  from  joint  owners, 
the  want  of  consent  of  each  owner  must  be  alleged.®^ 

0-miership  and  Possession  In  Different  Persons.  —  Where  the  owner- 
ship is  laid  in  one  person,  but  the  property  is  taken  from  the  possession 
of  another,  it  is  necessary  that  the  want  of  consent  of  both  be  al- 
leged.^^  If,  however,  the  ownership  and  possession  is  laid  in  the 
special  owner,  it  is  not  necessary  to  allege  the  want  of  consent  of 
the  real  owner.^^ 


State  V.  Rathbone,  8  Idaho  161,  67  Pac. 
186.  Okla.— Hurst  v.  Territory,  16 
Okla.  600^  86  Pac.  280.  Pa.— Com.  v. 
Butler,  144  Pa.  568,  24  Atl.  910. 

77.  Colo. — Connor  v.  People,  18  Colo 
373,  33  Pac.  159,  25  L.  R.  A.  341,  36 
Am.  St.  Rep.  295  (consent  obtained  by 
fraud);  Housh  v.  People,  24  Colo.  262, 
50  Pac.  1036.  Okla.— Bryan  v.  State, 
11  Okla.  Crim.  180,  144  Pac.  392.  P.  I. 
United  States  v.  Gatmaitan,  4  Phil.  Isl. 
265,  use  of  word  "substracted"  in 
complaint  held  to  sufficiently  show  a 
taking  without  the  consent  of  the 
owner.  Tex. — Atkins  v.  State,  44  Tex. 
Cnm.  291,  70  S.  W.  744;  Long  v.  State 
(Tex.  Crim.),  39  S.  W.  674;  Thurmond 
i:  State,  30  Tex.  App.  539,  17  S.  W. 
1098;  Littleton  f.  State,  20  Tex.  App. 
168;  Prazier  n.  State,  18  Tex.  App.  434; 
Bailey  v.  State,  18  Tex.  App.  426. 

[a]  It  is  not  necessary  for  the  in- 
dictment to  negative  the  consent  of 
one  who  does  not  have  possession,  care 
or  control  of  the  property  taken, 
though  he  be  a  servant  of  the  owner. 
Bailey  v.  State,  18  Tex.  App.  426. 

78.  State  v.  Court,  225  Mo.  609,  125 
S.  W.  451;  Johnson  v.  State,  39  Tex. 
?93;  Mcintosh  v.  State,  18  Tex.  App. 
284;  Bland  v.  State,  18  Tex.  App.  12. 

79.  la.— State  v.  Griffin,  79  Iowa 
568,  44  N.  W.  813.  Ky.— Hall  v.  Com., 
14  Ky.  L.  Rep.  731,  21  S.  W.  353.  La. 
State  V.  Jones,  41  La.  Ann.  784,  6  So. 
638;  State  v.  De  Serrant,  33  La.  Ann. 
979.  Minn.— State  v.  Friend,  47  Minn. 
449,  .50  N.  W.  692. 

[a]  Sufficient  Allegations. — An  aver- 
ment that  the  defendant  "did  felon- 
iously steal,  take  and  carry  away"  the 
property,  has  been  held  sufficient  to 
allege  that  it  was  taken  without  right 
or  leave.    State  v.  Dewit,  152  Mo.  76, 


53  8.  W.  429:   State  v.  Jones,  7  Nev. 
408. 

[b]  An  indictment  for  grand  lar- 
ceny charging  the  defendant  with  the 
unlawful  taking  of  money  "personal 
property  of"  A  with  the  intent  "of 
appropriating  the  same"  to  the  use  of 
the  defendant  and  depriving  A  "per- 
manently of  its  use"  sufficiently  nega- 
tives A's  consent.  Hall  v.  Com.,  14  Ky. 
L.  Rep.  731,  21  S.  W.  353. 

80.  How  ownership  alleged  in  joint 
owners,  see  mfra,  II,  B,  2,  i,  (IV),  (F); 
in  partnership,  see  infra,  II,  B,  2,  i, 
(IV),   (E). 

81.  Scott  V.  State  (Tex.  Crim.),  68 
S.  W.  680;  Williams  V.  State,  23  Tex. 
App.  619,  5  S.  W.  129;  Williams  v. 
State,  19  Tex.  App.  276;  Taylor  v. 
State,  18  Tex.  App.  489;  Mcintosh  v. 
Slate,  18  Tex.  App.  284. 

[a]  Negativing  the  joint  consent 
of  the  owners  is  not  sufficient.  Williams 
V.  State,  23  Tex.  App.  619,  5  S.  W.  129; 
Taylor  v.  State,  18  Tex.  App.  489. 

[b]  Allegation  in  Conjunctive. — An 
allegation  of  lack  of  consent  made  in 
the  conjunctive  sufficiently  alleges 
lack  of  consent  of  each  of  several  own- 
ers.    Com.  v.  Smith,  116  Mass.  40. 

[c]  Where  a  partnership  is  alleged 
to  be  the  owner,  (!)  a  general  allega- 
tion that  the  property  was  taken  with- 
out the  "consent  of  the  owners"  has 
been  held  sufficient  (Wesley  r.  State, 
45  Tex.  Crim.  64,  73  S.  W.  960),  (2)  as 
has  also  the  allegation  that  it  was 
taken  without  the  consent  of  the 
"owner."  Williams  v.  State,  19  Tex. 
App.  276. 

82.  Swink  v.  State,  32  Tex.  Crim. 
530,  24  S.  W.  893;  Bland  v.  State,  18 
Tex.  App.  12.  But  see  Burns  v.  State, 
35  Tex.  724. 

83.  Frazier  v.  State,   18   Tex.   App. 
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h.  Description  of  Property.^*  —  (I.)  Generally.  —  The  property  al- 
leged to  have  been  stolen  must  be  described  with  sufficient  certainty 
to  identify  the  offense  with  which  the  accused  is  charged,^^  and  to 
enable  him  to  prepare  and  present  his  full  defense,  as  well  as  any 
plea  in  abatement  or  in  bar  to  which  he  may  be  entitled.^^  The  de- 
scription must  be  sufficient  to  indicate  to  the  court  that  the  property 


434,  overruling  the  following  cases: 
Williamson  r.  State,  13  Tex.  App.  514; 
Bowling  V.  State,  13  Tex.  App.  338; 
Jackson  r.  State,  7  Tex.  App.  363; 
Erskine  v.  State,  1  Tex.  App.  405. 

84.  See  generally  12  Standard  Proc. 
387,  et  seq. 

85.  See  the  following:  Ala.— Peters 
V.  State,  100  Ala.  10,  14  So.  896;  Garden 
t.  State,  89  Ala.  130,  7  So.  801.  Ark. 
Kidgcl  V.  State,  110  Ark.  606,  162  S. 
W.  773;  State  v.  Parker,  34  Ark.  158, 
36  Am.  Eep.  5.  Fla.— Clark  v.  State, 
59  Fla.  9,  52  So.  518.  Ga.— Bone  v. 
State,  120  Ga.  866,  48  S.  E.  356;  Elv- 
ers V.  State,  57  Ga.  28;  Brown  v.  State, 
44  Ga.  300;  White  v.  State  (Ga.  App.), 
91  S.  E.  280.  Ind. — Eugleman  v.  State, 
2  Ind.  91,  52  Am.  Dec.  494.  Mich. 
Merwin  v.  People,  26  Mich.  298,  12  Am. 
Eep.  314.  Miiin. — State  v.  Friend,  47 
Minn.  449,  50  N.  W.  692.  N.  H.— Lord 
V.  State,  20  N.  H.  404,  51  Am.  Dec. 
231.  N.  J.— State  v.  Shutts,  69  N.  J. 
L.  206,  54  Atl.  235.  N.  C.-^State  v. 
Thompson,  93  N.  C.  537;  State  r.  Bragg, 
86  N.  0.  687;  State  v.  Patrick,  79  N. 
C.  655,  28  Am.  Eep.  340;  State  v. 
Godet,  29  N.  C.  210;  State  v.  Brown,  12 
N.  C.  137,  17  Am.  Dec.  562,  parcel  of 
cats  held  sufficient.  Pa. — Com.  v. 
Thompson,  46  Pa.  Super.  225;  Com.  f. 
Henry,  2  Brewst.  566.  Tex.— Digno- 
wittv  V.  State,  17  Tex.  521,  67  Am.  Dec. 
670."  Wash.— State  v.  Shuck,  38  Wash. 
270,  80  Pac.  444.  Wis.— State  v.  Morey, 
2  Wis.  494,  60  Am.  Dec.  439. 

See  generally  the  cases  cited  in  the 
next   note. 

[a]  Illustrative  Cases. — (1)  The  de- 
scription "one  certain  animal  of  the 
horse  species — to-wit:  a  female  colt 
about  one  year  old"  is  sufficient,  under 
a  statute  making  it  grand  larceny  "to 
steal  a  horse,  mare,  gelding,  etc."  Mil- 
ler V.  Territory,  9  Ariz.  123,  80  Pac. 
321.  (2)  So  an  indictment  charging 
theft  of  "one  pair  of  shoes"  stating 
value  and  ownership  in  another  has 
been  held  not  too  general.  Palmer  r. 
State,  136  Ind.  393,  36  N.  E.  130.  (3) 
The    description    was    sufficient   where 
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the  indictment  charged  the  stealing 
of  fifty-five  coats  of  value  of  five  dol- 
lars each,  fifty-five  vests  of  value  of 
three  dollars  each  and  sixty  pairs  of 
trousers  each  of  the  value  of  five  dol- 
lars. Sharp  V.  State,  61  Neb.  187,  85 
X.  W.  38.  (4)  But  the  description 
"one  shovel,  of  the  value  of  one  dol- 
lar" was  held  too  general.  Harvey  t. 
State,  121  Ga.  590,  49  S.  E.  674;  Melvin 
f.  State,  120  Ga.  490,  48  S.  E.  198. 

86.  Ala.— Lucas  v.  State,  96  Ala.  51, 
11  So.  216;  Holly  v.  State,  54  Ala.  238; 
Sullins  V.  State,  53  Ala.  474;  Chisholm 
V.  State,  45  Ala.  66.  Ark. — Osborne  v. 
State,  96  Ark.  400,  132  S.  W.  210.  Cal. 
People  i;.  Warren,  130  Cal.  683,  63  Pac. 
S6;  People  v.  Burns,  121  Cal.  529,  53 
Pac.  1096.  Fla.— Clark  v.  State,  59  Fla. 
9,  52  So.  518;  Peeples  v.  State,  46  Fla. 
101,  35  So.  223;  Mizell  v.  State,  38 
Fla.  20,  20  So.  769;  Glover  v.  State,  22 
Fla.  493.  Ga.— Walthour  v.  State,  114 
Ga.  75,  39  S.  E.  872.  111.— People  v. 
Hunt,  251  111.  446,  96  N.  E.  220,  36  L. 
E.  A.  (N.  S.)  933.  Kan.— State  v.  Me- 
Anulty,  26  Kan.  533.  La. — State  v. 
Hover,  40  La.  Ann.  744,  4  So.  899.  Me. 
State  V.  Dawes,  75  Me.  51.  Mass. 
Com.  V.  Brettun,  100  Mass.  206,  97  Am. 
Dec.  95.  Mich. — Merwin  v.  People,  26 
Mich.  298,  12  Am.  Eep.  314.  Mo. 
Slate  i\  Hill,  65  Mo.  84.  Neb.— Barnes 
V.  State,  40  Neb.  545,  59  N.  W.  125. 
N.  y.— Phelps  V.  People,  72  N.  Y. 
334.  N.  C— State  v.  Nipper,  95  N.  C. 
653;  State  v.  Godet,  29  N.  C.  210.  Ohio. 
Eedmond  v.  State,  35  Ohio  St.  81.  Pa. 
Com.  V.  Thompson,  46  Pa.  Super.  225; 
Com.  V.  Segedi,  24  Pa.  Dist.  355;  Com. 
V.  Byerly,  2  Brewst.  568.  Tex. — Eoman 
r.  State,  64  Tex.  Crim.  515,  142  S.  W. 
912  (lard  compound  as  lard) ;  Patrick 
r.  State,  50  Tex.  Crim.  496,  98  S.  W. 
840,  123  Am.  St.  Eep.  861,  14  Ann.  Cas. 
177  (necessary  description  of  railroad 
tickets) ;  Johnson  v.  State,  42  Tex. 
Crim.  103,  58  S.  W.  69;  Green  v.  State, 
28  Tex.  App.  493,  13  S.  W.  784;  Ware 
r.  State,  2  Tex.  App.  547.  W.  Va. 
Frederick  v.  State,  3  W.  Va.  695. 
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is  the  subject  of  larceny.®^  Thus  statutes  generally  enact  that  only 
personal  property  ean  be  the  subject  of  larceny,^^  and  the  allegations 
as  to  the  description  of  the  property  stolen  must  show  it  to  be  per- 
sonalty :^"  but  it  is  not  necessary  to  allege  that  it  is  "corporeal"  person- 
al property.^"  The  allegations  must  be  sufficient  to  con\nnce  the  jury  that 
the  property  in  question  at  the  trial  is  the  identical  property  described 
in  the  indictraent.^^  The  only  limit  in  requiring  certainty  of  descrip- 
tion is  that  it  need  not  be  so  minute  or  expanded  as  to  impose  un- 
reasonable burdens  upon  the  prosecution  or  otherwise  defeat  justice.'^ 


87.  Ala. — Garden  v.  State,  89  Ala. 
130,  7  So.  801;  Chisholm  v.  State,  45 
Ala.  66;  Gulp  v.  State,  1  Port.  33,  26 
Am.  Dec.  357.  Ark. — State  v.  Parker, 
34  Ark.  158,  36  Am.  Eep.  5.  Cal. 
People  j;.  Williams,  35  Cal.  671.  Fla. 
Clark  V.  State,  59  Fla.  9,  52  So.  518. 
Ga.— Walthour  v.  State,  114  Ga.  75,  39 
S.  E.  872.  Idaho. — People  v.  Freeman, 
1  Idaho  322.  Kan.— State  v.  McAnulty, 
26  Kan.  533.  Ky.— Clary  v.  Com.,  163 
Ky.  48,  173  S.  W.  171.  Mass.— Com.  v. 
James,  1  Pick.  375.  Neb. — Barnes  v. 
State,  40  Neb.  545,  59  N.  W.  125.  N.  C. 
State  V.  Nipper,  95  N.  C.  653.  Wash. 
State  '-.  Holmes,  9  Wash.  528,  37  Pac. 
283. 

[a]  For  averments  held  sufficient  to 
show  that  the  property  is  the  subject 
of  larceny,  see  Idaho. — People  v.  Free- 
man, 1  Idaho  322.  Ind.— Skelton  v. 
State,  149  Ind.  641,  49  N.  E.  901.  Tex. 
State  V.  Odum,  11  Tex.  12.  Wash.— Mc- 
Carty  v.  State,  1  Wash.  377,  25  Pac. 
299,  22  Am.  St.  Rep.  152. 

[b]  Words  of  Statute. — It  is  usually 
sufficient  to  describe  the  property  stolen 
in  the  words  of  the  statute  making  it 
a  subject  of  larceny.  State  v.  Wilson, 
63  Ore.  344,  127  Pac.  980,  Ann.  Gas. 
1914D,   646. 

fcl  Part  of  Property  Described  Not 
Subject  of  Larceny. — Where  the  indict- 
ment charges  the  larceny  of  various 
articles,  judgment  will  not  be  arrested, 
or  the  indictment  quashed,  because  the 
description  includes  property  not  the 
subject  of  larceny.  State  r.  Moore,  129 
N.  C.  494,  39  S.  E.  626,  55  L.  R.  A.  96. 

88.  See  generally  the  statutes. 

89.  Ala. — Johnson  v.  State,  159  Ala. 
113.  48  So.  792.  Ark.— State  v.  Parker, 
34  Ark.  158,  36  Am.  Eep.  5.  Ind. 
Mountjoy  v.  State,  78  Ind.  172.  Miss. 
Jones  V.  State,  51  Miss.  718,  24  Am. 
Eep.  658.  Nev. — State  v.  Berryman,  8 
Nev.  262;  State  v.  Jones,  7  Nev.  408. 
Tex.— State  v.  Odum,  11  Tex.  12. 

[a]    Specific   Averment   That   Prop- 


erty    Is     Personalty    Not     Necessary. 

"Where,  upon  the  face  of  the  affidavit 
or  indictment,  the  property  alleged  to 
have  been  stolen  appears  to  have  been 
personal,  the  failure  to  aver  that  the 
property  was  personal  affords  no 
ground  of  objection  to  the  affidavit  or 
indictment."  Mountjoy  v.  State,  78 
Ind.  172;  Jones  v.  State,  51  Miss.  718, 
24  Am.  Eep.  6.58. 

90.  Hendricks  v.  State  (Tex.  Grim.), 
56  S.  W.  55;  Damron  v.  State  (Tex. 
Grim.),  27  S.  W.  7. 

91.  Axk.— State  v.  Parker,  34  Ark. 
158,  36  Am.  Rep.  5.  Ga.— Walthour  v. 
State,  114  Ga.  75,  39  S.  E.  872;  Thomas 
r.  State,  96  Ga.  311,  22  S.  E.  956; 
Dean  v.  State,  6  Ga.  App.  250,  64  S.  E. 
671.  Idaho. — People  v.  Freeman,  1 
Idaho  322.  111.— People  v.  Hunt,  251 
111.  446,  96  N.  E.  220,  36  L.  E.  A.  (N, 
S.)  933.  Ky.— Clary  v.  Com.,  163  Ky. 
48,  173  S.  W.  171.  La.— State  v.  Hoyer, 
40  La.  Ann.  744,  4  So.  899.  Mich.— Mer- 
win  f.  People,  26  Mich.  298,  12  Am. 
Eep.  314.  Pa.— Com.  v.  Thompson,  46 
Pa.  Super.  225. 

92.  Ala.— Morris  v.  State,  97  Ala. 
82,  12  So.  276;  Lynch  r.  State,  89  Ala. 
18,  7  So.  829.  Ark.— Marshall  v.  State, 
71  Ark.  415,  75  S.  W.  584.  Fla.— Clark 
r.  State,  59  Fla.  9,  52  So.  518.  Ga. 
McLendon  v.  State,  121  Ga.  158,  48  S. 
E.  902;  Hall  V.  State,  120  Ga.  142,  47 
S.  E.  519;  Moore  r.  State,  13  Ga.  App. 
15,  78  S.  E.  772;  Bone  v.  State,  120  Ga. 
866,  48  S.  E.  356;  Green  v.  State,  114 
Ga.  918,  41  S.  E.  55;  Brown  v.  State, 
44  Ga.  300.  Ind.— Morgan  v.  State,  61 
Ind.  447.  La.— State  v.  Hoyer,  40  La. 
Ann.  744,  4  So.  899.  Me.— State  v.  Jack- 
son, 30  Me.  29;  State  v.  Noble,  15  Me. 
476.  Tenn.— Turner  i'.  State,  3  Heisk. 
452.  Tex.— Statum  r.  State,  9  Tex.  App. 
273;  Allen  v.  State,  8  Tex.  App.  360; 
Rose  V.  State,  1  Tex.  App.  400. 

See    generally,    12    Standard    Proc, 
390,  et  seq. 
As    to    effect    of   variance    between 
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(II.)  Where  Particular  Description  Unknown.  —  In  accordance  with  the 
general  rule,^^  a  partial  description  of  the  property  is  sufficient,  where 
it  is  alleged  that  a  better  description  is  to  the  grand  jury  unknown,^* 
as  is  sometimes  done  where  the  pieces  or  denominations  of  stolen  coins 
or  the  number  and  denomination  of  stolen  bank  bills  or  paper  currency 
cannot  be  ascertained.®^  But  a  partial  description  only  will  render' 
the  indictment  insufficient,  where  it  fails  to  allege  that  a  complete 
description  was  unknown  to  the  grand  jury,*®  or  where  a  complete 
description  was  known  or  easily  ascertainable.®^ 

(III.)  Description  by  Common  Name  or  Commercial  Term.  —  Stolen  prop- 
erty should  generally  be  described  by  the  name  by  which  it  is  com- 
monly or  commercially  known  and  designated."* 

(rv.)    Description  in  Alternative.  —  Where  the  defendant  is  not  mis- 


proof  and  allegation  describing  property 
with  unnecessary  particularity,  see  in- 
fra, II,  C,  1,  c. 

93.  See  generally  12  Standard  Pkoc. 
391,  et  seq. 

94.  Ala.— Verberg  v.  State,  137  Ala. 
73,  34  So.  848,  97  Am.  St.  Kep.  17.  Fla. 
Enson  v.  State,  58  Fla.  37,  .50  So.  948, 
138  Am.  St.  Eep.  92.  Ill,— People  v. 
Hunt,  2.51  111.  446,  96  N.  E.  220,  36  L. 
E.  A.  (N.  S.)  933.  Ind.— Eiggs  v.  State, 
104  Ind.  261,  3  N.  E.  886;  State  v. 
Hoke,  84  Ind.  137;  Hamilton  f.  State, 
60  Ind.  193,  28  Am.  Eep.  653.  Kan. 
State  v.  Tilney,  38  Kan.  714,  17  Pac. 
606.  Ky.— Clary  r.  Com.,  163  Ky.  48, 
173  S.  W.  171.  Me.— State  v.  Dawes, 
75  Me.  51.  Mich. — Merwin  v.  People, 
26  Mich.  298,  12  Am.  Eep.  314.  Minn. 
State  r.  Brin.  30  Minn.  522,  16  N.  W. 
406.  Mo.— State  v.  Burks,  159  Mo.  568, 
60  S.  W.  1100.  N.  Y.— Haskins  v.  Peo- 
ple, 16  N.  Y.  344.  Okla.— Woodring  r. 
Terr.,  14  Okla.  250,  78  Pac.  85. 

fal  Surplusage. — If  a  sufficient  de- 
scription is  given,  an  allegation  that  a 
better  description  is  unknown  is  imma- 
terial and  may  be  rejected  as  surplus- 
age. Garden  v.  State,  89  Ala.  130,  7 
So.  801.  As  to  rejection  of  surplusage 
generally,  see  supra,  II,  B,  1. 

As  to  right  of  defendant  to  traverse 
allegation  that  a  complete  description 
was  unknown,  see  infra,  II,  C,  1,  c. 

95.  Ala. — Leonard  v.  State,  115  Ala. 
80,  22  So.  564;  Grant  V.  State,  55  Ala. 
201;  Chisholm.  r.  State,  45  Ala.  66; 
Duvall  V.  State,  63  Ala.  12.  Cal.— Peo- 
ple V.  Bogart,  36  Cal.  245.  Dak.— Ter- 
ritorv  v.  Anderson,  6  Dak.  300,  50  N. 
W.  124.  Fla.— Enson  v.  State,  58  Fla. 
37,  50  So.  948,  138  Am.  St.  Rep.  92,  18 
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Ann.  Cas.  940;  Lang  v.  State,  42  Fla. 
595,  28  So.  856;  Porter  v.  State,  26  Fla. 
56,  7  So.  145.  Ind.— Hart  r.  State,  55 
Ind.  599.  la.— State  v.  Williams,  118 
Iowa  494,  92  N.  W.  652;  State  v.  Hoppe, 
39  Iowa  468.  Kan.— State  v.  McAnulty, 
26  Kan.  533.  Mass. — Com.  f.  Gallagher, 
126  Mass.  54;  Com.  v.  Sawtelle,  11  Cush. 
142,  Minn. — State  v.  Beebe,  17  Minn. 
241;  State  v.  Taunt,  16  Minn.  109.  N.  Y. 
People  V.  Dimick,  107  N.  Y.  13,  14  N. 
E.  178;  Haskins  v.  People,  16  N.  Y. 
344.  S.  C— State  v.  Shirer,  20  S.  C 
392.  Tex. — Eidgewav  r.  State,  41  Tex. 
231;  Statum  v.  State,  9  Tex.  App.  273. 
As  to  description  of  money,  see  infra, 
II,  B,  2,  h,  (VI),  (A). 

96.  Leonard  v.  State,  115  Ala.  80,  22 
So.  564. 

97.  State  v.  Thompson,  137  Mo.  620, 
39  S.  W.  83. 

98.  Ala,— Peters  v.  State,  100  Ala. 
10,  14  So.  896;  Pfister  v.  State,  84  Ala. 
432,  4  So.  395.  Ark.— State  v.  Parker, 
34  Ark.  158,  36  Am.  Rep.  5.  Cal,— Peo- 
ple V.  Stanford,  64  Cal.  27,  28  Pac.  106. 
Idaho. — State  v.  Eathbone,  8  Idaho  161, 
67  Pac.  186;  People  v.  Freeman,  1  Idaho 
322.  111.— Waller  v.  People,  175  111.  221, 
51  N.  E.  900.  Ind.— Williams  v.  State, 
25  Ind.  150.  Md.— State  v.  Dowell,  3 
Gill  &  J.  310.  Minn.— State  v.  Friend, 
47  Minn.  449,  50  N.  W.  692.  Mo. 
State  V.  Hall,  85  Mo.  669;  State  r. 
Logan,  1  Mo.  532.  N.  C— State  r. 
Martin,  82  N.  C.  672;  State  v.  Camp- 
bell, 76  N.  C.  261.  Tex.— Walton  r. 
State,  41  Tex.  Crim.  454,  55  S.  W.  566 
("twenty  head  of  cattle"  sufficient); 
GrissomV.  State,  40  Tex.  Crim.  146,  49 
S.  W.  93,  "One  watch  and  one  pocket- 
knife"  sufficient. 
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led  by  descriptions  in  the  alternative,  such  descriptions  may  be  made 
in  an  indictniient  or  information  for  larceny.®' 

(V.)  Description  by  Generic  Terms.  —  It  is  now  generally  held  that 
animals  are  sufficiently  described  in  an  indictment  or  information  for 
larceny  by  the  name  of  the  class  to  whigh  they  belong;'  and  where 
the  genus  is  given  it  has  been  held  to  include  the  various  species 
properly  included  in  the  same;^  thus  a  description  of  animals  of  the 
bovine  class  as  "cattle"  is  not  objectionable.* 


99.  People  v.  Smith,  15  Cal.  408; 
State  f.  Gilbert,  13  Vt.  647. 

[a]  Color  Described  in  the  Alter- 
native.— An  indictment  describing  a 
stolen  animal  as  '  *  one  black  or  brown 
mare  or  filly,  branded  with  a  small 
mule  shoe  on  the  left  shoulder"  was 
held  sufficient,  because  it  being  unnec- 
essary to  describe  the  color,  putting  it 
in  the  alternative  was  not  a  fatal  ob- 
jection.    People  V.  Smith,  15  Cal.  408. 

1.  Ala. — Lavender  v.  State,  60  Ala. 
GO;  Washington  v.  State,  58  Ala.  355; 
StoUenwerk  f.  State,  55  Ala.  142.  Cal. 
People  t;.  Stanford,  64  Cal.  27,  28  Pac. 
106;  People  v.  Machado,  130  Cal.  xviii, 
63  Pac.  66.  Del.— State  v.  Tootle,  2 
Harr.  541.  D.  C. — Nordlinger  v.  United 
States,  24  App.  Cas.  406,  70  L.  E.  A. 
227.  Fla.— Jones  v.  State,  64  Fla.  92, 
59  So.  892,  L.  R.  A.  1915B,  71;  Peeples 
f.  State,  46  Fla.  101,  35  So.  223;  Mizell 
t.  State,  38  Fla.  20,  20  So.  769.  Ga. 
Robertson  v.  State,  97  Ga.  206,  22  S. 
E.  974.  Idaho.— State  v.  Collett,  9 
Idaho  608,  72  Pac.  271;  State  v.  Rath- 
bone,  8  Idaho  161,  67  Pac.  186.  Ind. 
Ter. — Oxier  v.  United  States,  1  Ind. 
Ter.  85,  38  S.  W.  331.  Kan.— State  v. 
Mumford,  70  Kan.  858,  79  Pac.  669; 
State  r.  Hoffman,  53  Kan.  700,  37  Pac 
138.  La. — State  v.  Baden,  42  La.  Ann. 
295,  7  So.  582;  State  v.  Bassett,  34  La. 
Ann.  1108;  State  v.  Carter,  33  La.  Ann. 
1214.  Miss. — Garvin  v.  State,  52  JVIiss. 
207;  .Tones  v.  State,  51  Miss.  718,  24 
Am.  Rep.  658.  Mo. — State  v.  Dewitt,  152 
Mo.  76,  53  S.  W.  429;  State  v.  Lawn.  80 
Mo.  241 ;  State  v.  Bowers,  1  S.  W.  288. 
Neb.— Barnes  v.  State,  40  Neb.  545,  59 
N".  W.  125.  N.  M.— Territory  v.  Valles, 
15  N.  M.  228,  103  Pac.  984.  N.  C. 
State  V.  Turner,  66  N.  C.  618;  State  f. 
Godet,  29  N.  C.  210.  S.  C— State  v. 
MeLain.  2  Brev.  443.  S.  D.— State  r. 
Matejousky,  22  S.  D.  30,  115  N.  W. 
96.  Tenn.— Wilev  v.  State,  3  Coldw. 
362.  Tex.— Henry  v.  State,  45  Tex.  84; 
Lunn  V.  State,  4^  Tex.  85;  State  v. 
Earp,  41  Tex.  487;  State  v.  Mansfield, 


33  Tex.  129;  Guerrero  v.  State,  46  Tex. 
Crim.  445,  80  S.  W.  1001.  Utah.— Peo- 
ple V.  Butler,  2  Utah  504;  People  v. 
Sensabaugh,  2  Utah  473.  Wash.— State 
r.  Mclntyre,  53  Wash.  178,  101  Pac. 
710;  State  v.  Shuck,  38  Wash.  270,  80 
Pac.  444.  W.  Va.— State  v.  Blair,  63 
W.  Va.  635,  60  S.  E.  795. 

2.  Ala, — Lavender  v.  State,  60  Ala. 
60.  Ark.- State  v.  Gooch,  60  Ark.  218, 
29  S.  W.  640.  Cal.— People  v.  Monteith, 
73  Cal.  7, 14  Pac.  373  (horse  includes  geld- 
ing);  People  V.  Pico,  62  Cal.  50  (horse 
includes  mare);  People  v.  Soto,  49  Cal. 
67  (cow  includes  heifer);  People  v. 
Philipps,  30  Cal.  App.  31,  157  Pac.  1003, 
1005.  Fla.— Mizell  v.  State,  38  Fla. 
20,  20'  So.  769.  Ga.— Teal  v.  State,  119 
Ga.  102,  45  S.  E.  964  (statute  provides 
that  the  term  "horse"  includea 
"mule"  and  "ass");  Brown  v.  State, 
86  Ga.  633,  13  S.  E.  20.  Miss.— Garvin 
V.  State,  52  Miss.  207.  Mo.— State  v. 
Donnegan,  34  Mo.  67.  Mont.— State  v. 
Collins,  163  Pac.  102.  Tex.— Davis  v. 
State,  23  Tex.  App.  210,  4  S.  W.  590; 
Smythe   v.   State,   17   Tex.  App.  244. 

[a]  Although  the  statute  provided  a 
penalty  for  theft  of  a  horse  and  names 
also  "mare"  and  "gelding,"  it  was 
held  the  word  "horse"  is  a  generic 
term  and  includes  both  mare  and  geld- 
ing.   People   V.  Butler,  2  Utah  504. 

3.  Cal.— People  r.  Barnes,  65  Cal.  16, 
2  Pac.  493;  People  v.  Littlefield,  5  Cal. 
355.  Mo.— State  v.  Lawn,  80  Mo.  241. 
Tex,— State  v.  Murphy,  39  Tex.  46;  Mc- 
intosh V.  State,  18  Tex.  App.  284. 

[a]  Such  a  description  does  not  in- 
clude animals  not  properly  in  the  bo- 
vine class  (1)  as  goats,  sheep,  and 
other  similar  domestic  animals,  how- 
ever. State  V.  Murphy,  39  Tex.  46; 
Mcintosh  V.  State,  18  Tex.  App.  284. 
(2)  Thus  where  the  term  "cattle"  has 
been  held  to  include  all  domestic  ani- 
mals, it  has  been  held  insufficient  to 
so  describe  steers.  State  v.  Brookhouse, 
10  Wash,  87,  38  Pac,  862. 
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(VI.)  Description  of  Particular  Kinds  of  Property.  —  (A.)  Money.i 
Where  the  property  alleged  to  have  been  stolen  consists  of  money  the 
indictment  or  information  must  so  state,^  or  must  allege  that  such 
property  consisted  of  something  which  passes  current  as  money  or 
legal  tender.^  Generally  it  is  unnecessary  to  describe  particularly 
each  piece  of  coin  alleged  to  have  been  stolen;^  and  by  statutes  in 
some  states  a  description  by  name,  quantity,  number  and  ownership 
is  sufficient.^    Under  more  liberal  statutes,  it  has  been  held  sufficient 


4.  See  generally  12  Standard  Proc. 
388,  et  seq. 

As  to  allegation  of  value  of  money, 
Bee  infra,  II,  B,  2,  j,  (I),  (C). 

5.  Ala.— Hamilton  v.  State,  147  Ala. 
110,  41  So.  940.  Ark.— Barton  v.  State, 
29  Ark.  68.  Dak.— Territory  v.  Ander- 
son, 6  Dak.  300,  50  N.  W.  124.  Mich. 
Merwin  v.  People,  26  Mich.  298,  12 
Am.  Eep.  314.  Mont.— Territory  v. 
Shiplev,  4  Mont.  468,  2  Pac.  213.  Tenn. 
Lewis\-.  State,  3  Heisk.  333.  Tex. 
Jackson  v.  State,  34  Tex.  Crim.  90,  29 
S.  W.  265;  Dukes  v.  State,  22  Tex. 
App.  192,  2  S.  W.  590;  Williams  v. 
State,  5  Tex.  App.  116;  Lavarre  v. 
State,  1  Tex.  App.  685. 

6.  Brown  r.  People,  29  Mich.  232. 

7.  Ala.— Chisolm  v.  State,  45  Ala. 
66.  Fla.— Porter  v.  State,  26  Fla.  56, 
7  So.  145.  Ga.— Cody  v.  State,  100  Ga. 
105,  28  S.  E.  106.  Ind.— McKane  r. 
State,  11  Ind.  195.  la.— Munson  v. 
State,  4  G.  Gr.  483.  Mass.— Com.  v. 
Gallagher,  126  Mass.  54;  Com.  v.  O 'Con- 
nell,  12  Allen  451;  Com.  r.  Sawtelle, 
11  Cush.  142;  Larned  v.  Com.,  12  Mete. 
240.  Pa. — Com.  v.  Thompson,  46  Pa. 
Super.  225;  Com.  v.  Wood,  4  Berks 
333. 

[a]  For  forms  of  indictments  charg- 
ing larceny  of  money  or  hills,  see 
XJ.  S.— United  States  v.  Barry,  4  Cranch 
C.  C.  606,  24  Fed.  Cas.  No.  14,530. 
Ala.— Verberg  v.  State,  137  Ala.  73,  34 
So.  848,  97  Am.  St.  Rep.  17;  Turner  r. 
State,  124  Ala.  59,  27  So.  272;  Thomas 
V.  State,  117  Ala.  84,  23  So.  659;  Car- 
den  V.  State,  89  Ala.  130,  7  So.  801; 
Grant  v.  State,  55  Ala.  201.  Pla.— Por- 
ter V.  State,  26  Fla.  56,  7  So.  145. 
Ga.— Berry  v.  State,  10  Ga.  511.  Ind. 
Hart  r.  State,  55  Ind.  599;  State  v. 
Hays,  21  Ind.  176;  McKane  v.  State, 
11  Ind.  195;  Crawford  v.  State,  2  Ind. 
132.  la.— State  v.  Finnegean,  127  Iowa 
286,  103  N.  W.  155;  State  v.  Connor, 
118  Iowa  490,  92  N.  W.  654;  State 
V.  Fisher,  106  Iowa  658,  77  N.  W.  456; 
State  V.  Alverson,  105  Iowa  152,  74 
N.  W.  770.    N.  J.— Randall  v.  State,  53 
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N.  J.  L.  485,  22  Atl.  45,  a  "United 
States  gold  certificate"  is  sufficiently 
described  as  a  "United  States  Treasury 
note."  N.  Y.— Miller  v.  People,  21 
Hun  443..  Ohio. — Hummel  v.  State,  17 
Ohio  St.  628.  Tex.— Burrus  v.  State, 
76  Tex.  Crim.  120,  172  S.  W.  981; 
Kelley  v.  State,  34  Tex.  Crim.  412,  31 
S.  W.  174;  Kimbrough  v.  State,  28 
Tex.  App.  367,  13  S.  W.  218. 

[b]  Descriptions  "were  held  insufl- 
cient  in  following  cases:  U.  S. — United 
States  V.  Kurtz,  4  Cranch  674,  26  Fed. 
Cas.  No.  15,546,  description  of  "sun- 
dry pieces  of  silver  coin  of  the  value 
of  twenty-five  dollars"  too  vague.  Kan. 
State  r.  "Tilney,  38  Kan.  714,  17  Pac. 
606.  Tex.— Caskey  v.  State,  50  S.  W. 
703  ("fifteen  dollars  in  paper  money" 
was  not  a  sufficient  description  in  an 
information  for  theft  of  money) ;  Dukes 
V.  State,  22  Tex.  App.  192,  2  S.  W. 
590. 

[c]  It  is  not  sufficient  to  charge  a 
defendant  with  stealing  paper  of  the 
value  stated  without  otherwise  describ- 
ing the  property  taken  even  though  it 
appear  that  the  paper  taken  consisted 
of  bank  notes  and  United  States  paper 
currency.  Robinson  v.  Com.,  32  Gratt. 
(73  Va.)  866. 

[d]  A  description  of  money  as  "na- 
tional hank  currency  and  United  States 
treasury  notes  of  the  amount  and  value 
of  one  hundred  and  sixty-four  dol- 
lars" is  too  general  and  indefinite.  See 
State  V.  Henry,  24  Kan.  457. 

8.  S.  D.— State  r.  Faulk,  22  S.  D. 
183,  116  N.  W.  72.  Tex.— Sims  v.  State, 
64  Tex.  Crim.  435,  142  S.  W.  572; 
Kellev  V.  State,  34  Tex.  Crim.  412,  31 
S.  W.'l74;  Bravo  v.  State,  20  Tex.  App. 
177;  Bryant  r.  State,  16  Tex.  App. 
144,  148";  Wash.— State  r.  Phillips,  27 
Wash.  364,  67  Pac.  608. 

[a]  Where  the  money  taken  con- 
sisted of  bank  bills,  the  number  and 
character  of  such  bills  should  be  given 
if  practical.  Perry  r.  State,  42  Tex. 
Crim.  540,  61  S.  W.  400. 
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to  describe  it  as  money  of  a  certain  amount  without  stating  any  par- 
ticular kind.®  But  by  statute  in  some  jurisdictions  money  must  be 
described  as  gold,  silver,  or  paper  money.^*' 

(B.)    Bank  Notes  or  Bills.  —  An  indictment  charging  the  larceny  of 

bank  bills  is  sufficient  if  it  describes  the  bills  as  the  bills  of  a  certain 

bank,  naming  it."     It  need  not  be  alleged  that  the  bank  issuing  the 

I  bills  was  incorporated.^^    Nor  need  the  bills  be  described  so  minutely 

I  that  they  may  be  identified  and  distinguished  from,  other  bills  of  the 

same  bank.^^     Bank  notes  may  be  described  as  promissory  notes  for 


9.    Ala. — Verberg  v.  State,  137  Ala. 
73,   34    So.    848,   97   Am.    St.   Eep.    17; 
Leonard  v.  State,   115   Ala.  80,  22  So. 
564;    Garden   v.   State,   89    Ala.    130,    7 
So.   801.     Ark.— Marshall  v.  State,   71 
Ark.  415,  75  S.  W.  584;  State  v.  Boyce, 
65  Ark.  82,  44  S.  W.  1043.     Cal.— Peo- 
ple V.  Arras,  89  Cal.  223,  26  Pac.  766; 
People  V.   Peltin,   1   Cal.   App.   612,   82 
Pac.  980.  D.  C. — Davis  v.  United  States, 
18  App.  Cas.  468.  Ga. — Cannon  v.  State, 
125  Ga.  785,  54  S.  E.  692.     Ind.— Whit- 
son   V.   State,    160    Ind.   510,   67    N.   E. 
265;    Kains   v.    State,    137    Ind.    83,    36 
N.   E.   532;   Randall  v.  State,  132   Ind. 
539,  32  N.  E.  305;  Hammond  v.  State, 
121   Ind.   512,   23   N.   E.   515;   Lewis   v. 
State,  113  Ind.  59,  14  N.  E.  892;  Eiggs 
r.    State,    104   Ind.    261,    3    N.    E.    886. 
la. — State  v.  Finnegean,  127  Iowa  286, 
103    N.   W.   155;    State    v.   Connor,   118 
Iowa  490,  92  N.  W.  654;  State  v.  Fish- 
er, 106  Iowa  658,  77  N.  W.  456;  State 
V.  Alverson,   105   Iowa   152,   74  N.   W.. 
770.     Ky.— Clary  v.  Com.,  163  Ky.  48, 
173  S.  W.  171;  Rhodus  v.  Com.,  2  Duvall 
159.     La. — State  v.  King,  37  La.  Ann. 
91;    State    v.   Ziord,   30    La.  Ann.    867; 
State  r.  Green,  27  La.  Ann.  598;  State 
V.  Walker,  22  La.  Ann.  425.    Md.— Fos- 
ter r.   State,   71   Md.   553,  18   Atl.   972 
(bank  notes) ;  Gardner  v.  State,  25  Md. 
146;  State  v.  Cassel,  2  Har.  &  G.  407. 
Mass.— Com.  v.  Collins,  138  Mass.  483; 
Com.  V.  Gallagher,  126  Mass.  54;  Com. 
V.   Stebbins,   8    Gray    492;    Eastman   v. 
Com.,   4   Gray   416.      Mich. — Brown    v. 
People,  29  Mlieb.  232.     Mont.— State  v. 
Hall,  45  Mont.  498,  125  Pac.  639.   N.  J. 
Randall  v.  State,  53  N.  J.  L.  485,  22 
Atl.   45.     N.  t, — People  v.   Lammerts, 
169  N.   Y.   13»,   58   N.   E.   22.      N.    C. 
State  V.  Carter,  113  N.  C.  639,  18  S.  E. 
517;    State  v.  I^eeman,  89   N.   C.  469. 
Ohio.— McDivit   o.   State,    20    Ohio    St. 
231;  Hummel  r.  mate,  17  Ohio  St.  628. 
Pa. — Com,  V.  Thtfuipson,  46  Pa.  Super. 


225.  Tex.— Longardy  v.  State,  60  Tex. 
Crim.  511,  132  S.  W.  766;  Dalton  v. 
State,  50  Tex.  Crim.  523,  98  S.  W.  855; 
Colter  V.  State,  37  Tex.  Crim.  284,  39 
S.  W.  576;  Brewin  v.  State,  49  Tex. 
Crim.  296,  92  S.  W.  420;  Otero  v. 
State,  30  Tex.  App.  450,  17  S.  W.  1081. 
But  see  Perry  v.  State,  42  Tex.  Crim. 
540,  61  S.  W.  400,  holding  that  where 
description  was  "lawful  money  of  the 
United  States"  and  evidence  showed 
silver  certificates  and  national  bank 
notes  the  variance  was  fatal.  Va. 
Dull  V.  Com.,  25  Gratt.  (66  Va.)  965. 
Wash.— State  v.  Palmer,  20  Wash.  207, 
54  Pac.  1121;  State  v.  Blanehard,  11 
Wash.  116,  39  Pac.  377;  State  v.  Han- 
shew,  3  Wash.  12,  27  Pac.  1029. 

[a]  Under  a  statute  providing  that, 
in  an  indictment  for  the  larceny  or  em- 
bezzlement of  money  or  United  States 
currency,  it  is  unnecessary  to  specify 
the  coin,  denomination  or  kind  thereof, 
an  indictment  charging  that  accused 
committed  the  crime  of  grand  larceny 
by  feloniously  taking  certain  notes  be- 
ing of  United  States  currency,  common- 
ly called  greenbacks  of  a  certain  de- 
nomination, and  that  a  better  descrip- 
tion is  not  known  to  the  grand  jury, 
setting  out  the  reason  for  such  lack 
of  knowledge,  is  sufficient.  Jones  v. 
Com.,  76  Kv.  356;  Bailey  v.  Com.,  22 
Ky.  L.  Rep.  512,  58  S.  W.  425. 

10.  See  the  statutes,  and  Ala. — Leon- 
ard V.  State,  115  Ala.  80,  22  So.  564. 
Ark.- Cook  v.  State,  80  Ark.  495,  97 
S.  W.  683;  Barton  v.  State,  29  Ark.  68. 
Miss. — Damewood  v.  State,  1  How.  262. 

11.  State  V.  Smart,  4  Rich.  (S.  C.) 
356,  55  Am.  Dec.  683. 

12.  State  V.  Smart,  4  Rich.  (S.  C.) 
356,  55  Am.  Dec.  683. 

13.  Com.  V.  Stebbins,  8  Gray  (Mass.) 
492;  Larned  v.  Com.,  12  Mete.  (Mass.) 
240,  245;  State  V.  Smart,  4  Rich.  (S.  C.) 
356,  55  Am.  Dec.  683. 
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the  payment  of  money,"  and  they  are  properly  termed  bank  bilis.^*< 
It  need  not  be  alleged  that  they  are  due  and  unpaid." 

(C.)  Negotiable  Instruments,  Checks,  etc.it  —  The  description  of  a 
check  or  any  negotiable  instrument  in  an  indictment  or  information 
for  the  theft  thereof  should  contain  the  number,  where  known,  name 
of  person  drawing,  the  name  of  the  person  to  whom  the  same  is  pay- 
able and  the  amount.^*  It  is  not  necessary  to  allege  an  indorsement 
by  the  owner.^* 

(D.)    Animals  Ferae  Natitra An  indictment  charging  the  theft  of 

animals  which  are  ordinarily  ferae  natura  must  contain  all  descriptive 
matter  which  is  necessary  to  show  that  the  same  have  become  subjectR 
of  larceny.^" 

(VII.)  Where  Form  of  Property  Changed.  — Where  the  larceny  is  com- 
mitted after  a  change  in  the  formj  of  the  property,  it  should  be  de- 
scribed by  the  name  of  the  article  as  so  changed,  and  not  by  the  name 
it  bore  when  in  an  incompleted  form,^^  nor  by  the  name  of  the  material 
of  which  it  is  composed  ;^^  but  the  property  is  correctly  described  in 
the  form  it  had  w^hen  the  larceny  was  committed,  although  its  form 
is  immediately  changed  to  facilitate  its  removal.^^  If  the  nature  of 
the  property  stolen  has  been  changed  before  being  brought  into  the 
county  of  the  prosecution,  it  must  be  described  in  the  form  in  which 
it  was  brought  into  the  county.^*  Where  the  defendant  is  charged  with 
the  theft  of  a  dom'estic  animal,  the  law  will  presume  the  intention  is 


14.  Mass.— Com.  v.  Collins,  138  Mass. 
483;  Com.  v.  Gallagher,  126  Mass.  54; 
Com.  f.  Butts,  124  Mass.  449.  Pa. 
Com.  V.  Boyer,  1  Binn.  201;  Com.  f. 
McDowell,  1  Bro.  359.  Vt.— State  v. 
Emery,  Brayt.  131. 

15.  Com.  V.  Stebbins,  8  Gray  (Mass.) 
492;  Eastman  v.  Com.,  4  Gray  (Mass.) 
416. 

16.  McLaughlin  v.  Com.,  4  Eawle 
(Pa.)  464. 

17.  See  generally  12  Standard  Peoc. 
390. 

18.  la. — State  v.  Pierson,  59  Iowa 
271,  13  N.  W.  291.  Tenn.— State  v. 
Morgan,  109  Tenn.  157,  69  S.  W.  970, 
county  warrant.  Tex. — Fulshear  v. 
State,  59  Tex.  Crim.  376,  128  S.  W. 
134;  Gaines  v.  State  (Tex.  Crim.),  77 
S.  W.  10. 

[a]  An  indictment  for  larceny  of  a 
promissory  note  need  not  allege  that 
it  was  for  ,the  payment  of  money. 
Com.  V.  Brettun,  100  Mass.  206,  97  Am. 
Dec.  95. 

19.  State  V.  Hinton,  56  Ore.  428,  109 
Pac.  24. 

20.  Ark.— Haywood  v.  State,  41  Ark. 
479,  word  "tame,"  descriptive  of 
pigeons    held    sufficient    to    show    that 
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they  were  subjects  of  larceny.  Ky. 
Carter  v.  Com.,  2  Ky.  L.  Eep.  311. 
Mass.— Com.  v.  Chaee,  9  Pick.  15,  19 
Am.  Dec.  348.  N.  Y.— People  v.  Mor- 
rison, 194  N.  Y.  175,  86  N.  E.  1120, 
128  Am.  St.  Eep.  552;  People  v.  Wanzer, 
43  Misc.  136,  88  N.  Y.  Supp.  281,  18 
N.  Y.  Cr.  341.  Va.— Harvey  v.  Com., 
23  Gratt.  (64  Va.)  941.  Eng.— Eeg. 
V.  Cheafor,  15  Jur.  1065,  5  Cox  C.  C. 
367  ("tame"  pigeons);  Eex  v.  Eough, 
2  East,  P.  C.  607. 

[a]  Oysters  in  bed  are  not  included 
in  the  operation  of  the  rule  applying  to 
animals  ferae  natura.  State  v.  Taylor, 
27  N.  J.  L.  117,  72  Am.  Dec.  347. 

Necessity  for  showing  property  sub- 
ject to  larceny,  see  supra,  II,  B,  2,  h, 
(I). 

21.  Com.  V.  Merrifield,  4  Mete. 
(Mass.)    468.  i 

22.  Com.  V.  Clair,  7  Allen  (Mass.) 
525. 

23.  Gettinger  v.  State,  13  Neb.  308, 
14  N.  W.  403. 

24.  Mass. — Com.  v.  Beaman,  8  Gray 
497.      Tex.— Ballow   r.    State,    42    Tex.   ^ 
Crim.  261,  58  S.  W.  1022.     Eng.— Bex 

f.  Edwards,  Euss.  &  Ey.  497. 
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to  allege  the  theft  of  a  living  animal  r^  if  the  animals  were  dead  wlifn 
stolen,  that  fact  must  be  stated. ^^ 

(VIII.)  Remedy  Where  Description  Insufficient.  —  If  the  defendant  deems 
the  description  of  the  articles  stolen  not  sufficient  to  protect  his  rights, 
he  should  apply  for  a  bill  of  particulars."  An  objection  may  also  b'! 
taken  by  demurrer  where  no  request  for  a  more  specific  description 
is  included,^^  or  by  plea  in  abatement  before  trial;  an  objection  later 
is  of  no  avail.-® 

i.     As  to  Ownership.^^  —  (I.)    Necessity  far  and  Purpose  of  Allegations. 
In  an  indictment  or  information  for  larceny,  an  allegation  of  owner- 
ship of  the  property  stolen,  in  some  one  other  than  the  accused,^^  is 


25.  Colo. — Kollenberger  v.  People,  9 
Colo.  233,  11  Pac.  101.  Mass.— Com. 
V.  Beaman,  8  Gray  497.  Tex.— Thomp- 
son V.  State,  30  Tex.  356;  Ballow  v. 
State,  42  Tex.  Crim.  261,  58  S.  W. 
1022. 

26.  Ajk.— Britton  v.  State,  61  Ark. 
15,  31  S.  W.  569.  Colo.— Kollenberger 
V.  People,  9  Colo.  233,  11  Pac.  101. 
Mass. — Com.  v.  Beaman,  8  Gray  497. 
Miss.— Golden  v.  State,  63  Miss.  466. 
Tex.— Noble  v.  State  (Tex.  Crim.),  192 
S.  W.  1073;  Ballow  v.  State,  42  Tex. 
Crim.  261,  58  S.  W.  1022;  Grant  v. 
State,  42  Tex.  Crim.  273,  58  S.  W.  1026. 
Eng.— Kfx  V.  Kough,  2  East,  P.  C.  607; 
Rex  V.  Edwards,  Euss.  &  R.  497. 

[a]  Advantage  must  be  taken  in  the 
trial  court  of  a  failure  to  allege  that 
the  animal  was  dead  when  stolen.  State 
V.  Jenkins,  51  N.  C.  19. 

[bj  But  where  the  bird,  animal  or 
fish  is  known  by  the  same  name  either 
living  or  dead  it  has  been  held  suffi- 
cient to  describe  it  by  the  name  by 
which  it  is  commonly  known  without 
alleging  the  fact  that  it  is  dead.  State 
V.  Donovan,  1  Houst.  Crim.  Cas.  (Del.) 
43,  fish.  Contra. — State  v.  Krider,  78 
N.  C.  481,  fish. 

27.  D.  C— Talbert  v.  United  States, 
42  App.  Cas.  1.  Fla.— Clark  v.  State, 
59  Fla.  9,  52  So.  518.  Mass.— Com.  v. 
Kelley,  184  Mass.  320,  68  N.  E.  346. 
Pa. — Com.  V.  Thompson,  46  Pa.  Super. 
225. 

See  generally  the  title  "Bills  of  Par- 
ticulars. ' ' 

28.  People  v.  Jim  Ti,  32  Cal.  60. 
See   generally   the   title    "Demurrer." 

29.  State  v.  Henry,  24  Kan.  457. 

30.  See  generally  12  Standard  Proc. 
393,  et  seq. 

31.  U.  S. — Dimmick  v.  United  States, 
135  Fed.  257,  70  C.  C.  A.  141.  Axk. 
Mcintosh  V.  State,   108  Ark.  418,   157 


S.  W.  1154;  Wells  v.  State,  102  Ark. 
627,  145  S.  W.  531;  Russell  v.  State, 
97  Ark.  92,  133  S.  W.  188;  Merritt  v. 
State,  73  Ark.  32,  83  S.  W.  330.  Cal. 
People  V.  Piggott,  126  Cal.  509,  59  Pac. 
31;  People  v.  Arras,  89  Cal.  223,  26  Pac. 
766;  People  v.  Hanselman,  76  Cal.  460, 
18  Pac.  425,  9  Am.  St.  Rep.  238;  People 
f.  Cleary,  1  Cal.  App.  50,  81  Pac.  753. 
Colo.— Roland  v.  People,  23  Colo.  283, 
47  Pac.  269;  Sullivan  v.  People,  6  Colo. 
App.  458,  41  Pac.  840.  Del.— State  v. 
Fitzpatrick,  9  Houst.  385,  32  Atl.  1072. 
Ga.— Buffington  v.  State,  124  Ga.  24,  52 
S.  E.  19;   Hugo  V.  State,  110  Ga.  768, 

36  S.  E.  60;  Thomas  v.  State,  96  Ga. 
311,  22  S.  E.  956;  Guyton  v.  State,  12 
Ga.  App.  562,  77  S.  E.  830.  la.— State 
V.  Loomis,  129  Iowa  141,  105  N.  W. 
397;  State  v.  Wasson,  126  Iowa  320, 
101  N.  W.  1125;  State  v.  Congrove, 
109  Iowa  68,  80  N.  W.  227;  State  v. 
Mullen,  30  Iowa  203;  State  v.  Morris- 
sey,  22  Iowa  158.  Ky.— McBride  V. 
Com.,  13  Bush  337;  Reed  v.  Com.,  7 
Bush  641.  La. — State  v.  Harris,  42  La. 
Ann.  980,  8  So.  530;  State  f.  Hanks, 
30  La.  Ann.  234,  1  So.  458.  Me.— State 
V.  Bartlett,  55  Me.  200.  Mass.— Com.  v. 
Morse,  14  Mass.  217.  Mich. — In  re 
Leddy,  11  Mich.  197.  Miss.— Hughes 
f.  State,  74  Miss.  368,  20  So.  838.  Mo. 
State  V.  Lackey,  230  Mo.  707,  132  S. 
W.  602;  State  v.  Goforth,  136  Mo.  Ill, 

37  S.  W.  801;  State  v.  Lawler,  130  Mo. 
366,  32  S.  W.  979,  51  Am.  St.  Rep.  575; 
State  V.  Ellis,  119  Mo.  437,  24  S.  W. 
1017;  State  v.  Nelson,  101  Mo.  477,  14 
S.  W.  718,  10  L.  R.  A.  39;  State  f. 
Roswell,  153  Mo.  App.  338,  133  S.  W. 
99.  Mont.— State  r.  Van,  44  Mont.  374, 
120  Pac.  479;  State  v.  Keeland,  39 
Mont.  506,  104  Pac.  513;  State  v. 
Mjelde,  29  Mont.  490,  75  Pac.  87;  State 
r.  De  Wolfe,  29  Mont.  415,  74  Pac.  1084. 
N.  y.— People  V.  Mead,  200  N.  Y.  15, 
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material  and  necessary,  so  as  to  negative  title  in  the  accused,^^  and 
to  identify  the  transaction,  so  that  the  defendant,  by  proper  plea, 
might  protect  himself  against  another  prosecution  for  the  same  of- 
fense.^^  If  the  allegations  accomplish  this  purpose,  the  indictment 
or  information  will  be  sufficient,  no  special  form  of  averment  of  such 
fact  being  necessary.^* 

(II.)  Name  of  Owner  or  Injured  Party.  —  The  name  of  the  owner  of  the 
stolen  property  should  be  accurately  stated,  if  known,^'  Where  the 
owner's  name  has  been  changed  after  the  offense  was  committed  the 
indictment  or  information  may  still  allege  ownership  to  be  in  such 


92  N.  E.  1051,  140  Am.  St.  Eep.  616, 
affirming  125  App.  Div.  7,  109  N.  Y. 
Supp.  163.  Okla. — Bryan  v.  State,  11 
Okla.  Grim.  180,  144  Pac.  392;  Bayless 
f.  State,  9  Okla.  Grim.  27,  130  Pac. 
520.  S.  D. — State  f.  Montgomery,  17 
S.  D.  500,  97  N.  W.  716.  Tex.— Gadson 
f.  State,  36  Tex.  350;  Williams  v.  State, 
33  Tex.  345;  State  r.  Odum,  11  Tex. 
12;  Maddox  v.  State,  14  Tex.  App.  447; 
Long  V.  State,  6  Tex.  App.  642;  Gul- 
berson  v.  State,  2  Tex.  App.  324.  Va. 
Barker  v.  Gom.,  2  Va.  Gas.  (4  Va.) 
122.  Wash.— State  v.  Coss,  12  Wash. 
673,  42  Pac.  127.  Eng.— Eeg.  v.  Ward, 
7   Gox  G.  C.  421. 

[a]  For  allegations  held  sufficient, 
see  the  following  cases:  Ark. — Coonrod 
V.  Anderson,  55  Ark.  354,  18  S.  W. 
373.  Cal.— People  v.  Piggott,  126  Gal. 
509,  59  Pac.  31.  Ind.— Skelton  v.  State, 
149  Ind.  641,  49  N.  E.  901;  Ghoen  v. 
State,  85  Ind.  209.  la.— State  r.  Griffin, 
79  Iowa  568,  44  N.  W.  813.  Ky.— Hall 
r.  Gom.,  14  Ky.  L.  Rep.  731,  21  S.  W. 
353.  La,— State  r.  Ware,  44  La.  Ann. 
954,  11  So.  579;  State  v.  Bayonne,  36 
La.  Ann.  761.  Mo.— State  v.  Ware,  62 
Mo.  597.  N.  Y.— People  r.  Smith,  86 
Hun  485,  33  N.  Y.  Supp.  989,  9  N.  Y. 
Grim.  525,  67  N.  Y.  St.  670,  an  al- 
legation that  the  money  was  taken  out 
of  the  drawer  of  complainant 's  store 
was  sufficient  to  state  ownership  as 
against  the  wrongdoer.  N.  C. — State 
V.  Beatty,  61  N.  G.  52.  S.  D.— State  v. 
Montgomery,  17  S.  D.  500,  97  N.  W. 
716.  Tex.— Mathews  v.  State,  17  Tex. 
App.  472. 

[b]  Insufficient  Allegation. — An  al- 
legation that  defendant  wilfully  and 
fraudulently  drove  the  cattle  without 
the  written  authority  of  the  owner  is 
not  tantamount  to  an  allegation  that 
the  property  was  not  the  property  of 
the  person  driving.  Long  v.  State,  6 
Tex.   App.  642. 

32.    Ga.— Thomas   v.    State,   96   Ga. 
Vol.  XVIII 


311,  22  S.  E.  956.  la.— State  v.  Gon- 
grove,  109  Iowa  66,  80  N.  W.  227;  State 
V.  Wrand,  108  Iowa  73,  78  N.  W.  788; 
State  V.  Hall,  97  Iowa  400,  66  N.  W. 
725.  N.  C— State  v.  Bell,  65  N.  C.  313. 
Tex. — Long  v.  State,  6  Tex.  App.  642. 

33.  Cal.— People  v.  Prather,  120  Cal. 
660,  53  Pac.  259;  People  r.  Smith,  112 
Cal.  333,  44  Pac.  663;  People  v.  Leong 
Quong,  60  Cal.  107.  Fla.— Kennedy  f. 
State,  31  Fla.  428,  12  So.  858.  Mo. 
State  V.  Roswell,  153  Mo.  App.  338,  133 
S.  W.  99.  N.  C— State  v.  Bell,  65 
N.  C.  313.  Pa.— Com.  v.  Dingman,  26 
Pa.  Super.  615.  Utah.— State  v.  McKee, 
17  Utah  370,  53  Pac.  733. 

34.  U.  S. — Dimmick  v.  United  States, 
135  Fed.  257,  70  G.  C.  A.  141.  Cal. 
People  V.  Main,  114  Cal.  632,  46  Pac. 
612.  Del.— State  v.  Rollo,  3  Penne.  421, 
54  Atl.  683.  la.— State  v.  Congrove, 
109  Iowa  66,  80  N.  W.  227;  State  v. 
Wrand,  108  Iowa  73,  78  N.  W.  788; 
State  V.  Fogerty,  105  Iowa  32,  74  N. 
W.  754;  State  v.  Hall,  97  Iowa  400, 
66  N.  W.  725;  State  r.  Rivers,  68  Iowa 
611,  27  N.  W.  781;  State  v.  Carr,  43 
Iowa  418;  State  f.  King,  37  Iowa  462; 
State  r.  Cunningham,  21  Iowa  433.  Me. 
State  f.  Bartlett,  55  Me.  200.  N.  M. 
Territory  v.  Garcia,  12  N.  M.  87,  75 
Pac.  34.  N.  C— State  f.  Bell,  65  N.  C. 
313.  S.  D.— State  t\  Montgomery,  17 
S.  D.  500,  97  N.  W.  716.  Tex.— Mathews 
V.  State,  17  Tex.  App.  472.  Utah. 
State  V.  McKee,  17  Utah  370,  53  Pac. 
733. 

Certainty  In  averments  as  to  owner- 
ship, see  generally  12  Standard  Pboc. 
395. 

35.  Ind.— Marcus  v.  State,  26  Ind. 
101;  Widner  v.  State,  25  Ind.  234.  La. 
State  V.  Vanderlip,  4  La.  Ann.  444. 
Mo.— State  v.  Barker,  64  Mo.  282.  N.  T. 
Phelps  V.  People,  72  N.  Y.  334.  S.  D. 
State  T.  Vincent,  16  S.  D.  62,  91  N.  W. 
347.  Tex.— Lunsford  v.  State  (Tex. 
Grim.),    190    S.   W.    157. 
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person  by  the  former  name.^®  A  foreign  name  may  be  alleged  by  its 
proper  English  equivalent." 

Effect  of  Misnomer.38  —  The  rule  obtains  in  many  jurisdictions  that 
I  where  the  offense  charged  is  described  with  sufficient  certainty  in  other 
respects  to  identify  the  transaction,  an  erroneous  allegation  as  to  the 
name  of  the  owTier  of  the  property  stolen  is  immaterial.^^  But  an 
actual  misnomer  is  not  without  prejudice  to  the  defendant,  and  where 
this  occurs  the  indictmient  is  defective.^" 

Idem  Sonans.4i  — An  error  in  the  spelling  of  the  owner's  name  is 
immaterial  where  the  correct  name  of  the  owner  is  idem  sonans  with 
that  alleged.*^ 

(III.)  Where  Owner  Unknovm."  —  Where  the  name  of  the  owner  of 
the  stolen  property  is  unknown  to  the  grand  jury  or  the  prosecuting 
attorney,  the  indictment  or  information  should  so  state.**    But  it  must 


See  generally  12  Standard  Prog.  371. 

36.  State  v.  Labertew,  55  Kan.  674, 
41  Pac.  945;  Rex  v.  Turner,  1  Leach 
C.  C.    (Eng.)    536. 

37.  Cerda  v.  State,  33  Tex.  Crim. 
458,  26  S.  W.  992. 

38.  Effect  of  misnomer  of  third  per- 
son, where  act  otherwise  sufficiently 
identified,  see  generally  12  Standard 
Prog.  379. 

39.  Ark.— Porter  v.  State,  123  Ark. 
519,  185  S.  W.  1090;  Hughes  v.  State, 
109  Ark.  403,  160  S.  W.  209;  Andrews 
V.  State,  100  Ark.  184,  139  S.  W.  1134; 
Blankenship  v.  State,  55  Ark.  244,  18 
S.  W.  54.  Cal.— People  v.  Prather,  120 
Cal.  660,  53  Pac.  259;  People  v.  Smith, 
112  Cal.  333,  44  Pac.  663;  People  r. 
Kibolsi,  89  Cal.  492,  26  Pac.  1082.  D.  C. 
Williams  v.  United  States,  3  App.  Cas. 
335.  Ga. — Bernhard  v.  State,  76  Ga. 
613.  Idaho. — State  v.  Rooke,  10  Idaho 
388,  79  Pac.  82.  la.— State  v.  Fogerty, 
105  Iowa  32,  74  N.  W.  754;  State  v. 
Hall,  97  Iowa  400,  66  N.  W.  725.  Ky. 
Com.  V.  Vineyard,  118  Ky.  465,  82  S.  W. 
289;  McBride  v.  Com.,  13  Bush  337; 
Porter  r.  Com.,  22  Ky.  L.  Rep.  1657, 
61  S.  W.  16.  Mo.— State  v.  Nelson, 
101  Mo.  477,  14  S.  W.  718,  10  L.  R.  A. 
39;  State  v.  Riley,  100  Mo.  493,  13 
S.  W.  1063;  State  v.  Barker,  64  Mo. 
2S2;  State  r.  Ravenscraft,  62  Mo.  App. 
109.  N.  Y.— People  v.  Kellogg,  105 
App.  Div.  505,  94  N.  Y.  Supp.  617. 
Utah.— State  v.  McKee,  17  Utah  370,  53 
Pac.  733. 

40.  McBride  v.  Com.,  13  Bush  (Ky.) 
337;  Com.  v.  Bowers,  3  Brewst.  (Pa.) 
350,  unless  amended. 

[a]  Presumption  as  to  Christian 
Names. — Where  an  indictment  charges 


larceny  from  "Frank  A."  and  the  evi- 
dence shows  the  larceny  to  have  been 
from  "Franklin  A.,"  there  will  be  no 
presumption  that  the  same  person  is  in- 
tended; and  unless  evidence  showing 
this  fact  is  offered  the  variance  will 
be  fatal.  State  v.  McEwen,  151  Ind. 
485,  51  N.  E.  1053. 

Effect  of  variance  between  name  of 
owner  as  alleged  and  proved,  see  infra, 
II,  C,  1,  a. 

41.  See  generally  the  title  "Names;" 
and  12  Standard  Prog.  377. 

42.  111.— Barnes  v.  People,  18  111.  52, 
65  Am.  Dec.  699.  Ky.— Bronaugh  t\ 
Com.,  2  Ky.  L.  Rep.  386.  Mont.— State 
r.  Booth,  46  Mont.  334,  127  Pac.  1017, 
S.  C— State  r.  White,  34  S.  C.  59,  12 
S.  E.  661,  27  Am.  St.  Rep.  783.  Tex. 
Lunsford  v.  State  (Tex.  Crim.),  190  S. 
W.  157;  Gatlin  r.  State,  72  Tex.  Crim. 
516,  163  S.  W.  428;  Staha  r.  State,  72 
Tex.  Crim.  386,  162  S.  W.  521;  Car- 
ter V.  State,  39  Tex.  Crim.  345,  46  S. 
W.  236,  48  S.  W.  508;  Young  v.  State, 
30  Tex.  App.  308,  17  S.  W.  413.  Va. 
Pitsnogle  v.  Com.,  91  Va.  808,  22  S.  E. 
351,  50  Am.  St.  Rep.  867. 

43.  See  generally  12  Standard  Prog. 
372,  and  394. 

44.  Ala.— Hill  r.  State,  78  Ala.  1. 
Ark.— Russell  r.  State,  97  Ark.  92,  133 
S.  W.  188.  Conn.— State  v.  Wilson,  30 
Conn.  500.  Ga.— Thomas  r.  State,  96 
Ga.  311,  22  S.  E.  956.  Ind.— Marcus  v. 
State,  26  Ind.  101;  Widner  v.  State,  25 
Ind.  234;  Hogg  v.  State,  3  Blackf.  326. 
Ind.  Ter.— Oxier  v.  United  States,  1  Ind. 
Ter.  85,  38  S.  W.  331.  la.— State  f. 
Williams,  118  Iowa  494,  92  N.  W.  652; 
State  r.  Mclntire,  59  Iowa  264,  13  N 
W.  286.     Ky,— Reed   v.  Com.,    7    Bush 
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appear  on  the  trial  that  reasonable  diligence  was  used  to  ascertain 
the  name  of  the  owner,**^  and  that  the  name  was  unknown  at  the  time 
of  the  finding  of  the  charge.*^  And  where  it  appears  that  the  name 
of  the  OAvner  was  known  or  might  easily  have  been  discovered  the 
indictment  might  be  discharged.*^  Where  the  name  of  the  owner  is 
unknown,  the  indictment  need  not  allege  that  such  owner  was  a  person 
other  than  the  defendant,  if  the  indictment  otherwise  sufficiently 
negatives  it.*^ 

Part  of  Owners  Unknown.  —  Ownership  may  be  alleged  jointly  in  a 
known  and  named  person  and  others  unknown.*^ 

(IV.)  Particular  Classes  of  Owners.  —  (A.)  General  and  Special  Oavners. 
The  general  rule  is,  that  where  there  is  a  general  and  a  special  ovraer 
of  the  thing  stolen,  the  indictment  may  lay  the  ownership  in  either^" 


641.  La. — State  v.  Vanderlip,  4  La. 
Ann.  444.  Me.— State  v.  Polland,  53 
Me.  124.  Mass. — Com.  r.  Morse,  14 
Mass.  217.  Mo.— State  v.  Schatz,  71 
Mo.  502;  State  v.  Casteel,  53  Mo.  124. 
N.  C— State  r.  Bell,  65  N.  C.  313. 
Pa.— Com.  V.  O'Brien,  2  Brewst.  566. 
S.  C— State  V.  Ryan,  4  McCord  16,  17 
Am.  Dec.  702.  Tex. — Landreth  v.  State, 
44  Tex.  Crim.  239,  70  S.  W.  758;  Shock- 
ley  V.  State,  38  Tex.  Crim.  458,  42  S. 
W.  972;  Logan  r.  State,  36  Tex.  Crim. 
1,  34  S.  W.  925;  Mixon  v.  State,  28  Tex. 
App.  347,  13  S.  W.  143;  McVey  v. 
State,  23  Tex.  App.  659,  5  S.  W.  174; 
Taylor  r.  State,  5  Tex.  App.  1;  Mackey 
f.  State,  20  Tex.  App.  603. 

[a]  When  Allegation  Not  Necessary. 
Under  a  statute  providing  that,  upon 
prosecution  for  horse-stealing  where  the 
ownership  is  unknown,  the  property 
shall  be  deemed  to  be  owned  by  the 
state  of  Washington,  and  that  proof  of 
actual  ownership  shall  not  be  deemed  a 
variance,  where  the  information  charges 
ownership  in  the  state  it  is  not  neces- 
sary to  allege  that  the  ownership  is 
unknown.  State  v.  Eddy,  46  Wash.  494, 
90  Pac.  641. 

45.  Ind.  Ter.  —  Oxier  v.  United 
States,  1  Ind.  Ter.  85,  38  S.  W.  331. 
Ky.— Milton  v.  State,  21  Kv.  L.  Rep. 
1689,  56  S.  W.  13.  Tex.— Lane  v.  State 
(Tex.  Crim.),  45  S.  W.  693;  Shockley 
V.  State,  38  Tex.  Crim.  458,  42  S.  W. 
972;  Atkinson  v.  State,  19  Tex.  App. 
462. 

46.  Clements  v.  State,  43  Tex.  Crim. 
400,  66  S.  W.  301. 

As  to  variance  between  allegation 
that  name  of  owner  unknown  and  proof 
thereon,  see  infra,  II,  C,  1,  a. 

47.  Ala.— Hill   V.   State,   78   Ala.   1. 
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Ind.  Ter. — Oxier  v.  United  States,  1 
Ind.  Ter.  85,  38  S.  W.  331.  Mo.— State 
V.  Thompson,  137  Mo.  620,  39  S.  W. 
83.  S.  C— State  f.  Ryan,  4  McCord 
16,  17  Am.  Dee.  702.  Tex. — Lamkin 
V.  State,  42  Tex.  415;  Shockley  v. 
State,  38  Tex.  Crim.  458,  42  S.  W.  972; 
Swink  r.  State,  32  Tex.  Crim.  530,  24 
S.  W.  893. 

48.  Reed  t\  State,  32  Tex.  Crim.  139, 
22  S.  W.  403;  Thompson  v.  State,  9 
Tex.  App.  301. 

49.  Ala.— McKinney  v.  State,  12  Ala. 
App.  155,  68  So.  518.  La.— State  v. 
Ware,  44  La.  Ann.  954,  11  So.  579. 
N.  Y.— People  v.  Kellogg^  105  App. 
Div.  505,  94  N.  Y.  Supp.  617. 

Averments  as  to  joint  owners,  see 
infra,  II,  B,  2,  i,  (IV),  (F). 

50.  Ala. — Jones  v.  State,  13  Ala. 
153.  Ark.— Wells  v.  State,  102  Ark. 
627,  145  S.  W.  531.  Fla.— Kennedy  V.  U 
State,  31  Fla.  428,  12  So.  858.  111.  " 
Barnes  v.  People,  18  III.  52,  65  Am. 
Dec.  699.  Ind.— State  v.  Tillett,  173 
Ind.  133,  89  N.  E.  589,  140  Am.  St. 
Rep.  246,  20  Ann.  Cas.  1262.    la.— State 

V.  Rivers,  60  Iowa  381,  13  N.  W.  73, 
14  N.  W.  738;  Bruley  v.  Rose,  57  Iowa 
651,  11  N.  W.  629;  State  v.  Mullen, 
30  Iowa  203.  Kan.— State  v.  Pigg,  80 
Kan.  481,  103  Pac.  121,  18  Ann.  Cas. 
521.  Ky.— Bailev  r.  Com.,  22  Ky.  L.  L 
Rep.  512,  58  S.  W.  425.  Mo.— State  v.  P 
Lackey,  230  Mo.  707,  132  S.  W.  602; 
State  r.  Doepke,  68  Mo.  208,  30  Am. 
Rep.  785;  State  r.  Roswell,  153  Mo. 
App.  338,  133  S.  W.  99.  N.  H.— State 
r.  Gorham,  55  N.  H.  152.  N.  M.— Stats 
r.  Lucero,  17  N.  M.  484,  131  Pac.  491. 
N.  Y.— People  v.  Bennett,  37  N.  Y.  117, 
4  Abb.  Pr.  (N.  S.)  89,  93  Am.  Dee. 
551.  N.  O.— State  v.  Jenkins,  78  N.  C. 
478.    Tenn.— Hill  v.  State,  1  Head  454. 
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the  former,  or  the  latter,'"''  at  the  election  of  the  pleader;  or  the  in- 
dictment or  information  may  contain  two  counts,  one  count  laying 
the  ownership  in  the  real  owner,  and  the  other  count  laying  it  in 
the  special  owner."-    Thus,  ownership  may  be  alleged  in  one  who"  is 


Tex.— Henry  v.  State,  45  Tex.  84;  Cox 
V.  State,  43  Tex.  101;  Suggs  v.  State, 
65  Tex.  Crim.  67,  143  S.  W.  186;  Bailey 
V.  State,  50  Tex.  Crim.  398,  97  S.  Wv 
G94;  Duncan  v.  State,  49  Tex.  Crim. 
150,  91  S.  W.  572;  Littleton  t.  State, 
20  Tex.  App.  168;  Jinks  v.  State,  5 
Tex.  App.  68.  Utah. — People  v.  McCar- 
ty,  5  Utah  280,  17  Pae.  734.  Eng.— Rex 
V.  Taylor,  1  Leach  C.  C.  356  and  357 
note,  2  East  P.  C.  653. 

[a]  Application  of  Rvile. — Property 
taken  from  bailee,  ownership  alleged 
in  bailor.  State  v.  Gorham,  55  N.  H. 
152;  People  v.  McCarty,  5  Utah  280, 
17  Pac.  734. 

51.  Ala.— Fowler  v.  State,  100  Ala. 
96,  14  So.  860.  Ark,— Wells  v.  State, 
102  Ark.  627,  145  S.  W.  531;  Rynes 
V.  State,  99  Ark.  121,  137  S.  W.  800; 
Fletcher  r.  State,  97  Ark.  1,  132  S.  W. 
918;  Cook  v.  State,  80  Ark.  495,  97 
S.  W.  683;  Merritt  r.  State,  73  Ark. 
32,  83  S.  W.  330;  McCowan  v.  State, 
58  Ark.  17,  22  S.  W.  955;  Blankenship 
V.  State,  55  Ark.  244,  18  S.  W.  54.  Ga. 
Waters  t-.  State,  15  Ga.  App.  342,  83 
S.  E.  200.  Idaho.— State  v.  Farris,  5 
Idaho  666,  51  Pac.  772.  111.— Barnes 
V.  People,  18  111.  52,  65  Am.  Dee.  699. 
Ind.— State  f.  Tillett,  173  Ind.  133,  89 
N.  E.  589,  140  Am.  St.  Rep.  246,  20 
Ann.  Cas.  1262.  la. — Bruley  v.  Rose, 
57  Iowa  651,  11  N.  W.  629;  State  v. 
Mullen,  30  Iowa  203.  Kan. — State  v. 
Pigg,  80  Kan.  481,  103  Pae.  121,  18 
Ann.  Cas.  521.  Mass. — Com.  v.  McDon- 
ald, 187  Mass.  581,  73  N.  E.  852;  Com. 
V.  Butts,  124  Mass.  449.  Mo.— State 
V.  Lackey,  230  Mo.  707,  132  S.  W.  602; 
State  V.  Roswell,  153  Mo.  App.  338,  133 
S.  W.  99.  N.  H.— State  v.  Gorham,  55 
N.  H.  152.  N.  J.— State  v.  Brown,  72 
N.  J.  L.  354,  60  Atl.  1117.  N.  M. 
State  V.  Lucero,  17  N.  M.  484,  131  Pac. 
491.  N.  Y.— Phelps  v.  People,  72  N.  Y. 
334.  Ore.— State  v.  Wilson,  6  Ore.  428. 
P.  I. — United  States  v.  Gumarang,  27 
Phil.  Isl.  1.  Tenn.— Hill  v.  State,  1 
Head  454.  Tex. — Henry  v.  State,  45 
Tex.  84;  Blackburn  v.  State,  44  Tex. 
457;  Cox  v.  State,  43  Tex.  101;  Rey 
r.  State,  37  Tex.  Crim.  511,  40  S.  W. 
296;  Fenner  v.  State  (Tex.  Crim.),  20 
S.  W.  355;  Littleton  v.  State,  20  Tex. 


App.  168;  Jinks  v.  State,  5  Tex.  App. 
68.  W.  Va.— State  v.  Heaton,  23  W. 
Va.  773.  Eng.— Rex  v.  Taylor,  1  Leach 
C.  C.  356,  2  East  P.  C.  653. 

[a]  Applications  of  Rule.  —  Thus, 
ownership  may  be  alleged  in  a  foreman 
or  manager  having  control  of  the  prop- 
erty. Ark.— Scott  V.  State,  42  Ark. 
73.  N.  Y.— Phelps  v.  People,  72  N.  Y. 
334.  S.  D.— State  v.  Vincent,  16  S.  D. 
62,  91  N.  W.  347.  Tex.— Bailey  v. 
State,  50  Tex.  Crim.  398,  97  S.  W. 
694;  McMullen  v.  State  (Tex.  Crim.), 
59  S.  W.  891;  Ledbetter  V.  State,  35 
Tex.  Crim.   195,  32  S.  W.  903. 

Averring  ownership  in  husband  where 
he  is  in  possession,  see  infra,  II,  B,  2, 
i,   (IV),   (L,)    (1),   (b). 

Averring  ownership  in  guardian,  see 
infra,  II,  B,  2,  i,   (IV,   (J). 

Alleging  ownership  in  finder  of  lost 
articles,  see  infra,  II,  B,  2,  i,  (V), 
(B). 

52.  Fla.— Kennedy  v.  State,  31  Fla, 
428,  12  So.  858.  Tenn.— Owen  v.  State, 
6  Humph.  330.  Tex. — Lewis  v.  State, 
73  Tex.  Crim.  44,  164  S.  W.  5;  Pisano 
t\  State,  34  Tex.  Crim.  63,  29  S.  W. 
42;  Roberts  v.  State,  44  Tex.  Crim. 
267,  70  S.  W.  423;  Shuman  v.  State,  34 
Tex.  Crim.  69,  29  S.  W.  160. 

53.  U.  S.— Kasle  v.  United  States, 
233  Fed.  878,  147  C.  C.  A.  552.  Ala. 
Viberg  v.  State,  138  Ala.  100,  35  So. 
53,  100  Am.  St.  Rep.  22;  Allen  v.  State, 
134  Ala.  159,  32  So.  318;  Heygood  r. 
State,  59  Ala.  49;  Jones  v.  State,  13 
Ala.  153;  McKinney  v.  State,  12  Ala. 
App.  155,  68  So.  518.  Ark.- Brown  v. 
State,  108  Ark.  336,  157  S.  W.  934. 
Ga.— Waters  v.  State,  15  Ga.  App.  342, 
83  S.  E.  200.  Ind.— Edson  v.  State,  148 
Ind.  283,  47  N.  E.  625.  la.— State  f. 
Rivers,  60  Iowa  381,  13  N.  W.  73,  14 
N.  W.  738.  Mass.— Com.  v.  Lawless, 
103  Mass.  425.  Mo.— State  v.  Lackey, 
230  Mo.  707,  132  S.  W.  602;  State  r. 
O'Connell,  144  Mo.  387,  46  S.  W.  175; 
State  V.  Hall,  85  Mo.  669.  N.  Y. 
Phelps  V.  People,  72  N.  Y.  334.  Ohio. 
State  V.  Long,  5  Ohio  Dec.  617.  Tex. 
Butler  V.  State,  49  Tex.  Crim.  159,  93 
S.  W.  743  (hotel  clerk);  Cain  v.  State, 
49  Tex.  Crim.  360,  92  S.  W.  808  (jail- 
er);   Young  V.    State,    45     Tex.     Crim. 
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a  bailee  of  the  property,  or  in  an  innkeeper,^*  or  a  common  earrier,^' 
or  in  an  agent  in  possession  f^  or  it  may  be  alleged  in  an  offi'cer  who 
has  taken  possession  of  the  property  under  legal  process.^^  One  who 
had  formerly  stolen  the  property  may  be  properly  declared  to  be  the 
owner  ;^^  and  so  may  one  who  had  purchased  from  a  former  thief."' 

General  Owner  Charged  With  Larceny.  —  Where,  however,  the  general 
owner  is  charged  \\nth  the  larceny,  the  ownership  of  the  goods  stolen 
can  only  be  laid  in  the  special  owner.^" 

(B.)  Person  in  Possession  and  Control.  —  Generally  where  ownership 
is  alleged  to  be  in  a  person  other  than  the  defendant,  it  is  unnecessary 
to  allege  from  whose  possession  the  property  was  taken,®^  But  in 
some  jurisdictions,  the  statutory  definition  of  larceny  makes  necessary 
an  allegation  from  whose  possession  the  property  was  taken.^^  Where 
the  ownership  and  possession  are  in  different  persons,  the  indictment 
may  allege  the  ownership  in  the  general  owner,  and  that  the  property 
was  stolen  from  the  person  who  was  holding  possession  for  the  general 
owner  ;^^  or  both  the  ownership  and  possession  may  be  laid  in  the 


247,  75  S.  W.  798;  Willis  i".  State  (Tex. 
App.),  44  S.  W.  826.  Eng,— Rex  v. 
Parker,  1  Leach  C.  C.  357  (note),  own- 
ership may  be  alleged  in  a  washer- 
woman  who   holds   goods   to   wash. 

54.  Barnes  v.  People,  18  111.  52,  65 
Am.  Dec.  699. 

55.  Ala.— Viberg  v.  State,  138  Ala. 
100',  35  So.  53,  100  Am.  St.  Rep.  22; 
Allen  V.  State,  134  Ala.  159,  32  So. 
318.  Ga. — Waters  v.  State,  15  Ga.  App. 
342,  83  S.  E.  200.  Ind.— Smith  v. 
State,  28  Ind.  321.  Ohio.— State  v 
Long,  5  Ohio  Dec.  617.  Tex. — Radford 
V.  State,  35  Tex.  15.  Vt.— State  v.  Cas- 
avant,  64  Vt.  405,  23  Atl.  636. 

56.  Martin  v.  Territory,  4  Okla.  105, 
43  Pac.  1067. 

57.  Ga.— Davis  v.  State,  76  Ga.  721. 
N.  J. — Adams  v.  State,  45  N.  J.  L. 
448.  Pa. — Com.  v.  Shertzer,  3  Lack.  L. 
N.  8,  14  Lane.  Rev.  70.  Tenn.— Hill 
V.  State,  1  Head  454. 

58.  Ariz. — Maxwell  v.  Territory,  10 
Ariz.  1,  85  Pac.  116.  Ark.— Gooch  r. 
State,  60  Ark.  5,  7,  28  S.  W.  510.  Cal. 
People  r.  Nelson,  56  Cal.  77.  Ga. 
Henry  v.  State,  110  Ga.  750,  36  S.  E. 
55,  78  Am.  St.  Rep.  137.  Kan.— State 
V.  Pigg,  80  Kan.  481,  103  Pac.  121,  18 
Ann.  Cas.  521.  Mass. — Com.  v.  Finn, 
108  Mass.  466.  N.  Y.— Ward  v.  Peo- 
ple, 3  Hill  395.  Tex. — Looney  v.  State 
(Tex.  Crim.),  189  S.  W.  954. 

59.  Ariz. — Maxwell  r.  Territory,  10 
Ariz.  1,  85  Pac.  116.  Ark. — Gooch  v. 
State,  60  Ark.  5,  28  S.  W.  510.  Pa. 
Com.  V.  Bowers,  3  Brewst.  350. 

60.  Ga.— Davis  v.  State,  76  Ga.  721; 
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Ayers  v.  State,  3  Ga.  App.  305,  59  S. 
E.  924.  N.  J.— Adams  V.  State,  45  N, 
J.  L.  448.  N<  y.— Ward  v.  People,  3 
Hill  395.  N.  C— State  v.  McCoy,  89 
N.  C.  466. 

61.  N.  J.— State  v.  Taylor,  27  N.  J. 
L.  117,  72  Am.  Dec.  347.  N.  C— State 
V.  Gallimore,  29  N.  C.  147.  Okla. 
Bayless  v.  State,  9  Okla.  Crim.  27,  130 
Pac.  520.  Va.— Angel  v.  Com.,  2  Va. 
Cas,  (4  Va.)  228;  Thompson  v.  Com., 
2  Va.  Cas.  (4  Va.)  135.  Wash.— State 
V.   Coss,  12  Wash.  673,  42   Pac.   127. 

62.  Garner  v.  State,  36  Tex.  693; 
Castello  V.  State,  36  Tex.  324;  Garcia 
r.  State,  26  Tex.  209,  82  Am.  Dec. 
605;  Ryan  v.  State,  76  Tex.  Crim.  510, 
176  S.  W.  49;  Hall  v.  State,  22  Tex. 
App.  632,  3  S.  W.  338;  Littleton  v. 
State,  20  Tex.  App.  168;  Maddox  f. 
State,  14  Tex.  App.  447. 

[a]  An  allegation  that  the  property 
was  taken  from  the  possession  of  a  per- 
son is  not  an  allegation  of  ownership. 
Maddox  v.  State,  14  Tex.  App.  447. 

[b]  An  indictment  omitting  the  al- 
legation as  to  the  possession  is  subject 
to  a  motion  in  arrest  of  judgment. 
Garcia  v.  State,  26  Tex.  209,  82  Am. 
Dec.  605. 

63.  Lewis  v.  State,  73  Tex.  Crim.  44, 
164  S.  W.  5;  McKnight  v.  State,  70 
Tex.  Crim.  470,  156  S.  W.  1188;  Swink 
V.  State,  32  Tex.  Crim.  530,  24  S.  W. 
893;  Williams  v.  State,  26  Tex.  App. 
131,  9  S.  W.  357;  Hall  v.  State,  22 
Tex.  App.  632,  3  S.  W.  338;  Frazier 
V.  State,  18  Tex.  App.  434;  Walker  v. 
State,  9  Tex.  App.  38. 
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person  in  possession,  that  is,  having  the  care,  management  and  control 
of  the  property.'^* 

Owner  of  Contingent  Estate.  —  Ownership  should  be  laid  in  the  owner 
of  the  vested  title  and  not  in  one  holding  a  contingent  estate.*'^ 

(C.)  C0RPORAT10NS.C6  —  Where  property  is  stolen  from  a  corporation, 
the  ownership  thereof  must  be  laid  in  the  corporation  f''  and  in  those 
jurisdictions  where  it  must  appear  from  whose  possession  the  property 
was  taken,*'^  it  should  be  alleged  that  the  property  was  taken  from 
some  one  holding  possession  for  the  corporation,"^  and  that  it  was 
taken  without  the  consent  of  such  person/" 

Name  and  Incorporation.  —  Where  the  common-law  rule  is  retained, 
an  indictment  charging  the  larceny  of  the  property  of  a  corporation 
must  describe  the  corporation  by  its  correct  corporate  name,"  and 
should  allege  that  it  was  a  corporation;"  but  in  many  jurisdictions 


64.  Pierson  v.  State  (Tex.  Crim.), 
180  S.  W.  1080;  Lewis  v.  State,  73  Tex. 
Crim.  44,  164  S.  W.  5;  McKnight  v. 
State,  70  Tex.  Crim.  470,  156  S.  W. 
1188;  Swink  v.  State,  32  Tex.  Crim. 
530,  24  S.  W.  893;  Williams  v.  State, 
26  Tex.  App.  131,  9  S.  W.  357;  Conner 
V.  State,  24  Tex.  App.  245,  6  S.  W. 
138;  Hall  v.  State,  22  Tex.  App.  632, 
3  S.  W.  338;  Frazier  v.  State,  18  Tex. 
App.  434. 

[a]  The  better  practice  is  to  allege 
ownership  in  the  person  from  whose 
possession  the  property  is  taken.  Lock- 
ett  V.  State,  59  Tex.  Crim.  531,  129  S. 
W.  627. 

[b]  Custody  Distinguished  From 
Possession. — It  is  not  necessary  to  al- 
lege that  the  possession  of  the  property 
was  taken  from  one  having  the 
mere  custody  of  it,  as  custody 
does  not  constitute  that  charac- 
ter of  control,  care  and  management 
which  authorizes  the  allegation  of 
ownership.  Staha  v.  State,  69  Tex. 
Crim.  356,  151  S.  W.  543;  Duncan  v. 
State,  49  Tex.  Crim.  150,  91  S.  W. 
572;  Willis  V.  State  (Tex.  Crim.),  44 
S.  W.  826. 

65.  State  v.  Wilson,  6  Ore.  428. 

66.  See  generally  12  Standard  Proc. 
396. 

For  form  of  indictment  for  larceny 
from  a  corporation,  see  Thurmond  v. 
State,  30  Tex.  App.  539,  17  S.  W.  1098. 

67.  Fisher  v.  State,  40  N.  J.  L.  169; 
Thurmond  v.  State,  30  Tex.  App.  539, 
17  S.  W.  1098,  quaere  whether  or  not 
it  is  necessary  to  allege  the  fact  of 
actual  ownership  at  all. 

[a]  It  is  not  necessary  to  allege 
that  the  corporation  was    capable    of 


owning  property.     State  v.  Shields,  89 
Mo.  259,  1   S.  W.  336. 

68.  See  supra,  II,  B,  2,  i,  (IV),  (B). 

69.  Thurmond  v.  State,  30  Tex.  App. 
539,  17  S.  W.   1098. 

70.  Alleging  want  of  consent,  see 
supra,  II,  B,  2,  g. 

71.  State  V.  Adler,  71  Ore.  70,  143 
Pac.  344;  Thurmond  v.  State,  30  Tex. 
App.  539,  17  S.  W.  1098;  White  v.  State, 
24  Tex.  App.  231,  5  S.  W.  857,  5  Am. 
St.  Eep.  879;  Martin  v.  State  (Tex. 
App.),  5  S.  W.  859. 

72.  U.  S.— Walker  v.  Territory,  227 
Fed.  851,  142  C.  C.  A.  375,  holding  that 
the  corporate  capacity  must  be  proved 
as  alleged.  Ala. — Burrow  v.  State,  147 
Ala.  114,  41  So.  987;  Jackson  v.  State, 
14  Ala.  App.  99,  71  So.  977.  Ark. 
M 'Cowan  v.  State,  58  Ark.  17,  22  S.  W. 
955.  Cal.— People  v.  Bogart,  36  Cal. 
245.  111.— Wallace  v.  People,  63  111.  451. 
Minn.— State  r.  Loomis,  27  Minn.  521, 
8  N.  W.  758.  Mo.— State  v.  Henschel, 
250  Mo.  263,  157  S.  W.  311  (overruling 
State  V.  Shields,  89  Mo.  259,  1  S.  W. 
336);  State  v.  Clark,  223  Mo.  48,  122 
S.  W.  665,  18  Ann.  Cas.  1120;  State 
V.  Kelley,  206  Mo.  685,  105  S.  W.  606; 
State  V.  Jones,  168  Mo.  398,  68  S.  W. 
566.  Neb.— Braithwaite  v.  State,  28 
Neb.  832,  45  N.  W.  247.  Tex.— John- 
son r.  State,  34  Tex.  Crim.  254,  30  S. 
W.  228;  Thurmond  v.  State,  30  Tex. 
App.  539,  17  S.  W.  1098;  White  v. 
State,  24  Tex.  App.  231,  5  S.  W.  857, 
5  Am.  St.  Rep.  879;  Martin  V.  State 
(Tex.  App.),  5  S.  W.  859. 

[a]  "The  rule  seems  to  be  well  set- 
tled that  property,  vested  in  a  body 
of  persons,  ought  not  to  be  laid  as  the 
property  of  that  body  unless  such  body 
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the  rule  now  is  that  the  fact  of  incorporation  need  not  be  alleged  where 
the  corporate  name  is  correctly  set  out." 

(D.)  Voluntary  Association.  —  Ownership  may  be  laid  in  an  assoeia^ 
tion  of  persons  in  the  name  assumed  by  such  association/*  or  in  the 
officers  of  such  associations,"  or  in  the  persons  composing  such  as-. 
sociation/«  but  not  in  the  parishioners  of  a  church." 

(E.)  Partnerships.78  —  At  common  law,  it  was  necessary  in  cases  of 
larceny  to  allege  the  ownership  in  the  partnership  name,  and  to  set 
out  the  names  of  the  individuals  composing  it,^^  and  this  rule  still 
prevails  in  some  jurisdictions,^^  although  in  most  jurisdictions  it  has 
been  changed  by  statutes,  which  now  generally  provide  that  the  owner- 
ship  of  partnership  property  may  be  laid  in  one,«'  or  more  of  such 


is  incorporated,  but  should  be  de- 
scribed as  belonging  to  the  individuals 
composing  the  company."  Wallace  v. 
People,  63  111.  451. 

[b]  Pleading  Statute  of  Authoriza- 
tion.— Where  the  corporate  existence  is 
pleaded,  it  is  not  necessary  to  plead 
the  statute  under  which  the  corpora- 
tion is  established  and  organized.  State 
■V.  Loomis,  27  Minn.  521,  8  N.  W.  758., 

73.  Del.— State  f.  Eollo,  3  Penne. 
421,  54  All.  683;  State  r.  Fitzpatrick, 
9  Houst.  385,  32  Atl.  1072.  Ga.— Mat- 
tox  V.  State,  115  Ga.  212,  41  S.  E. 
709;  Jackson  r.  State,  93  Ga.  165,  18 
S.  E.  436;  Hatfield  v.  State,  76  Ga.  499. 
la.— State  r.  Fogerty,  105  Iowa  32,  74 
N.  W.  754.  La.— State  v.  James,  135 
La.  380,  65  So.  548  (need  not  be  proven 
if  alleged,  as  allegation  is  unneces- 
sary) ;  State  v.  Accardo,  129  La.  666, 
56  So.  631.  Neb. — Braithwaite  r. 
State,  28  Neb.  832,  45  N.  W.  247. 
N.  M. — Territory  v.  Garcia,  12  N.  M. 
87,  75  Pac.  34.  N.  Y.— People  f.  Mead, 
200  N.  Y.  15,  92  N.  E.  1051,  140  Am. 
St.  Rep.  616,  affirming  125  App.  Div. 
7,  109  N.  Y.  Supp.  163;  McCarney  v. 
People,  83  N.  Y.  408,  38  Am.  Rep.  456. 
N.  C— State  v.  Grant,  104  N.  C.  908, 
10  S.  E.  554.  Ore.- State  v.  Adler,  71 
Ore.  70,  142  Pac.  344. 

[a]  A  failure  to  allege  the  capacity- 
is  not  material  where  the  act  is  other- 
wise sufficiently  identified  to  afford  the 
defendant  protection  from  future  prose- 
cutions for  the  same  offense.  State  v. 
Fogerty,  105  Iowa  32,  74  N.  W.  754; 
Com.  V.  Vineyard,  118  Ky.  645,  82  S. 
W.   289. 

As  to  effect  of  misnomer  generally 
where  act  otherwise  identified,  see 
supra,  II,  B,  2,  i,  (II). 

74.     Peters    r.    State,    12    Ala.    App. 
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133.   67    So.    723;    Gibson   v.   State,   13  ~ 
Ga.  App.  67,  78  S.  E.  829. 

75.  Bingle  v.  State,  161  Ind.  369,  68 
N.  E.  645. 

[a]  Trustees  of  Church. — An  indict- 
ment for  larceny  alleging  that  the 
property  stolen  was  the  personal  prop- 
erty of  several  persons  named  "aa 
trustees  of"  a  certain  church,  was  not 
bad  for  failing  to  state  that  it  was 
the  property  of  the  church,  stating  its 
corporate  name,  where  it  is  not  alleged 
that  the  church  was  incorporated. 
Bingle  V.  State,  161  Ind.  369,  68  N.  E. 
645;  Rex  v.  Boulton,  5  Car.  &  P.  537, 
24  E.  C.  L.  696.  Compare  Reg.  v. 
Wortley,  2  C.  &  K.  283,  61  E.  C.  L. 
281,  holding  an  indictment  sufficient 
which  laid  the  ownership  in  certain 
named  persons  without  alleging  that 
they  were  officers  of  the  church. 

76.  Wallace  v.  People,  63  111.  451. 

77.  Reg.  V.  O'Brien,  13  U.  C.  Q.  B. 
436. 

78.  As  to  averment  of  want  of  con- 
sent of  partnership,   see  supra,  II,  Bj 

2,  g. 

Averring  ownership  in  joint  owners, 
see  infra,  II,  B,  2,  i,   (IV),  (F). 

79.  Ark.— Ivy  V.  State,  109  Ark.  446, 
160  S.  W.  208.  Cal.— People  v.  Bogart, 
36  Cal.  245.  Ind.— Hogg  v.  State,  3 
Blackf.  326.  la. — State  v.  Cunningham, 
21  Iowa  433. 

80.  Cal. — People  v.  Henry,  77  Cal. 
445,  19  Pac.  830;  People  t\  Bogart,  38 
Cal.  245.  Contra,  People  v.  Poggi,  19 
Cal.  600.  Ga.— Buffington  v.  State,  124 
Ga.  24,  52  S.  E.  19;  Mattox  v.  State, 
115  Ga.  212,  41  S.  E.  709.  Mo.— State 
f.  Henschel,  250  Mo.  263,  157  S.  W. 
311;  State  V.  Clark,  223  Mo.  48,  122 
S.  W.  665,  18  Ann.  Cas.  1120;  State 
V.   Jones,   168   Mo.   398,  68   S.   W.   566. 

81.  See  generally  the  statutes,  and 
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partners.^^  It  is  not  necessary  to  specifically  designate  that  the  per- 
sons from  whom  the  property  was  stolen  are  partners.®^  Under  the 
rule  that  ownership  may  be  laid  in  a  person  having  the  possession  of 
the  property,^*  an  indictment  or  information  alleging  ownership  in 
the  partner  in  posse^ssion  and  control  is  sufficient.^^ 

Under  the  rule  that  an  erroneous  allegation  as  to  the  person  in- 
jured is  immaterial  if  the  act  is  otherwise  sufficiently  described  to 
identify  the  act,^''  it  has  been  held  sufficient  to  charge  the  ownership 
to  be  in  the  partnership  f  the  addition  of  the  names  of  the  partners 
is  surplusage.^^ 

(F.)  Joint  Owners.89  —  At  common  law,  if  the  stolen  goods  were  the 
property  of  joint  owners,  it  was  necessary  to  allege  ownership  in  the 
names  of  all  the  joint  owners;^*'  and  in  the  absence  of  a  statute  chang- 
ing it,  this  rule  still  obtains.^^  Statutes,  however,  now  generally  pro- 
vide that  ownersliip  may  be  alleged  to  be  in  one^^  or  more  of  Ixhe 


the  following:  Ala. — Smith  v.  State,  133 
Ala.  145,  31  So.  806,  91  Am.  St.  Rep. 
21;  Harris  v.  State,  60  Ala.  50;  Tay- 
lor V.  State  (Ala.  App.),  72  So.  557. 
Idaho. — State  v.  Ireland,  9  Idaho  686, 
75  Pac.  257,  overruling  People  v.  Frank, 

1  Idaho  200;  State  v.  Rathbone,  8  Idaho 
161,  67  Pac.  186.  Ind.— Wantland  r. 
State,  145  Ind.  38,  43  N.  E.  931.  la. 
State  V.  Cunningham,  21  Iowa  433. 
Ohio.— Lasure  v.  State,  19  Ohio  St.  43. 
Tenn.— Lowry  v.  State,  113  Tenn.  220, 
81  S.  W.  373;  State  v.  Connor,  5  Coldw. 
311. 

82.  Ala.— Harris  v.  State,  60  Ala. 
50.  Ohio. — Lasure  v.  State,  19  Ohio 
St.  43.  Tenn.— Lowry  v.  State,  113 
Tenn.  220,  81  S.  W.  373;  State  v.  Con- 
nor, 5  Coldw.  311. 

83.  People  v.  Goggins,  80  Cal.  229, 
22  Pac.  206  (ownership  laid  in  "Town- 
eend  and  Carey"  held  sufficient  to 
designate  them  as  constituting  a  part- 
nership) ;  People  V.  Barnes,  65  Cal.  16, 

2  Pac.  493;  Com.  v.  O'Brien,  12  Allen 
(Mass.)   183. 

84.  See  supra,  II,  B,  2,  i,  (IV), 
(B). 

85.  Oal.— People  v.  Ribolsi,  89  Cal. 
492,  26  Pac.  1082.  Ohio.— Lewis  v. 
State,  4  Ohio  389.  Ore.— State  v.  Wil- 
son, 6  Ore.  428.  Tex. — Duncan  v.  State, 
49  Tex.  Crim.  150,  91  S.  W.  572. 

86.  See  supra,  II,  B,  2,  i,  (II). 

87.  Porter  v.  State,  123  Ark.  519, 
185  S.  W.  1090;  Ivy  v.  State,  109  Ark. 
446,  160  S.  W.  208;  Hughes  v.  State, 
109  Ark.  403,  160  S.  W.  209  {overruling 
McCowan  v.  State,  58  Ark.  17,  22  S.  W. 
955);  Andrews  v.  State,  100  Ark.  184, 
139  S.  W.  1134;  Porter  t?.  Com.,  22  Ky. 


L.  Rep.  1657,  61  S.  W.  16;  Reed  v. 
Com.,  7  Bush   (Ky.)   641. 

88.  Porter  v.  State,  123  Ark.  519, 
185  S.  W.  1090;  Andrews  v.  State,  100 
Ark.  184,  139  S.  W.  1134. 

89.  As  to  allegation  of  want  of  con- 
sent of  joint  owners,  see  supra,  II,  B, 
2,  g. 

Averring  ownership  of  partnership 
property,  see  supra,  II,  B,  2,  i,  (IV), 
(E). 

90.  People  v.  Bogart,  36  Cal.  245; 
Hogg   V.   State,   3    Blackf.    (Ind.)    326. 

91.  Ark.— Merritt  v.  State,  73  Ark. 
32,  83  S.  W.  330;  Scott  r,  State,  42 
Ark.  73.  Cal.— People  v.  Henry,  77  Cal. 
445,  19  Pac.  830;  People  v.  Bogart,  36 
Cal.  245.  Idaho. — People  r.  Frank,  1 
Idaho  200.     Miss. — McDowell  r.  State, 

68  Miss.  348,  8  So.  508.  N.  H.— State 
v.  McCoy,  14  N.  H.  364.  N.  C— State 
r.  Edwards,  86  N.  C.  666;  State  v.  Pat- 
terson, 68  N.  C.  292.  S.  C— State  v. 
London,  3  S.  C.  230;  State  v.  Owens, 
10  Rich.  169. 

92.  Ala.— Harris  v.  State,  60  Ala.  50; 
Parmer  v.  State,  41  Ala.  416.  Del. 
State  V.  Williams,  100  Atl.  407.  Ind. 
Marcus  v.  State,  26  Ind.  101;  Widner 
r.  State,  25  Ind.  234.  Ohio.— Lasure  v. 
State,  19  Ohio  St.  43.  Tenn.— Lowry 
r.  State,  113  Tenn.  220,  81  S.  W.  373; 
State  V.  Connor,  5  Coldw.  311.  Tex. 
Davis  V.  State,  63  Tex.  Crim.  453,  140 
S.  W.  349;  Lockett  v.  State,  59  Tex. 
Crim.  531,  129  S.  W.  627;  Lane  f.  State, 

69  Tex.  Crim.  65,  152  S.  W.  897;  Dun- 
can V.  State,  49  Tex.  Crim.  150,  91 
S.  W.  572;  Hannahan  r.  State,  7  Tex. 
App.  664;  Pitts  v.  State  (Tex.  App.), 
14  S.  W.  1014. 
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joint  owners,^^  where  the  property  is  owned  in  common,  or  jointly,  by 
two  or  more  persons. 

(G.)  Several  Owners.  — Where  several  different  articles  owned  by 
different  persons  severally  are  taken  at  the  same  time,  the  correct 
ownership  of  each  article  should  be  set  out  in  the  indictment  or  in- 
formation, although  the  aggregate  value  will  determine  the  grade  of 
the  offense.^* 

(H.)  Landlord  and  Tenant. —  Ownership  of  crops  in  the  possession  of 
the  tenant  but  which  are  to  be  divided  may  be  laid  in  either  the  land- 
lord or  tenant,*'^  or  in  both  the  landlord  and  the  tenant,^"  but  where 
the  tenant  commits  the  larceny,  ownership  must  be  laid  in  the  land- 
lord.^^  Ownership  may  be  averred  in  a  receiver  where  he  has  pos- 
session of  land  and  has  rented  the  same  for  shares  of  the  crops,  and 
the  property  is  taken  from  the  tenant.®^ 

(I.)  Parent  and  Child.  —  Ownership  may  be  averred  in  a  minor  who 
lives  with  his  parents,^^  or  it  may  be  averred  in  the  parents.^ 

(J.)    Guardian  and  Ward.  —  Under   the   rule  that   ownership   may  be 


93.  Ala.— Harris  v.  State,  60  Ala, 
50.  Ohio.— Lasure  v.  State,  19  Ohio 
St.  43.  Tenn. — Lowry  v.  State,  113 
Tenn.  220,  81  S.  W.  373;  State  v.  Con- 
nor, 5  Coldw.  311.  Tex.— Lane  r.  State, 
69  Tex.  Crim.  65,  152  S.  W.  897;  Davis 
V.  State,  63  Tex.  Crim.  453,  140  S.  W. 
349;  Lockett  v.  State,  59  Tex.  Crim. 
531,  129  S.  W.  627;  Duncan  v.  State, 
49  Tex.  Crim.  150,  91  S.  W.  572;  Han- 
nahan  v.  State,  7  Tex.  App.  664;  Sa- 
mora  v.  State,  4  Tex.  App.  508;  Pitts 
V.   State    (Tex.   App.),   14  S.  W.   1014. 

94.  Ark.- Merritt  v.  State,  73  Ark. 
32,  83  S.  W.  330.  Fla,— McNealy  v. 
State,  17  Fla.  198.  la.— State  v.  Con- 
grove,  109  Iowa  66,  80  N.  W.  227. 
La. — State  v.  Faulkner,  32  La.  Ann. 
725.  Me.— State  v.  Stevens,  62  Me. 
284.  Nev. — State  v.  Douglas,  26  Nev. 
196,  65  Pac.  802,  99  Am.  St.  Rep.  688. 
N.  0.— State  v.  Edwards,  86  N.  C.  666; 
State  V.  Patterson,  68  N.  C  292.  Ohio. 
Lasure  v.  State,  19  Ohio  St.  43.  Pa. 
Fulmer  v.  Com.,  97  Pa.  503;  Com.  v. 
Ault,  10  Pa.  Super.  651;  Com.  v.  Lent, 
32  Pa.  Co.  Ct.  388,  15  Pa.  Dist.  884. 
S.  C— State  V.  Eyan,  4  McCord  L.  16, 
17  Am.  Dee.  702.  Tex,— Dodd  v.  State, 
10  Tex.  App.  370;  Hannahan  V.  State, 
7   Tex.   App.   664. 

95.  Fla.— McNealy  v.  State,  17  Fla. 
198.  La. — State  r.  Jacobs,  50  La.  Ann. 
447,  23  So.  608.  N.  C— State  v.  Hig- 
gins,   126   N.   C.   1112,   36   S.   E.   113. 

[a]  Application  of  Riile. — A  lessor 
of  land  for  agricultural  purposes  is 
deemed  to  have  such  an  interest  in 
growing   crops  that   ownership  in   him 
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may  be  alleged  as  against  a  third  per- 
son stealing  the  same.  State  v.  Hig- 
gins,  126  N.  C.  1112,  36  S.  E.  113. 

96.  Wells  V.  State,  102  Ark.  627,  145 
S.  W.  531;  State  v.  Frame,  4  Harr. 
(Del.)    569. 

[a]  Property  in  Possession  of  Agent 
for  Landlord  and  Tenant. — Where  seed 
cotton  grown  by  a  tenant,  who  had 
mortgaged  it  to  the  landlord  to  secure 
rent  and  a  debt  for  supplies,  was 
turned  over  to  an  agent  of  both  par- 
ties, and  the  agent  was  in  possession 
at  the  time  it  was  stolen,  an  indict- 
ment for  the  larceny  properly  alleged 
a  joint  ownership  of  both  landlord  and 
tenant.  Wells  v.  State,  102  Ark.  627, 
145  S.  W.  531. 

97.  State  v.  King,  98  N.  C.  648,  4 
S.  E.  44;  State  v.  Webb,  87  N.  C. 
558. 

98.  State  r.  Elvers,  60  Iowa  381,  13 
N.   W.   73,   14   N.  W,   738. 

99.  N.  J.— Petre  v.  State,  35  N.  J. 
L.  64.  Tex.— Jackson  v.  State,  47  Tex. 
Crim.  85,  79  S.  W.  521  (affirmed  on 
rehearing  in  80  S.  W.  631);  Wright  v. 
State,  35  Tex.  Crim.  470,  34  S.  W. 
273;  Bazan  r.  State  (Tex.  Crim.),  24 
S.  W.  100.  Eng. — Eegina  v.  Hughes,  1 
C.  &  M.  593,  41  E.  C.  L.  323,  owner- 
ship alleged  in  the  child  held  prefer- 
able. 

1.  N.  J.— Petre  v.  State,  35  N.  J. 
L.  64.  Tex. — Jackson  v.  State,  47  Tex. 
Crim.  85,  79  S.  W.  521  (affirmed  on 
rehearing,  SO  S.  W.  631);  Wright  v. 
State,  35  Tex.  Crim.  470,  34  S.  W.  273; 
Bazan  v.  State  (Tex.  Crim.),  24  S.  W. 
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laid  in  one  having  a  special  ownership  in  the  property  stolen,^  the 
ownership  of  property  of  a  ward  is  properly  laid  in  his  guardian) 

(K.)  Master  and  Servant.  —  Ownership  of  property  stolen  from  the 
temporary  custody  of  a  servant  should  be  laid  in  the  owner,  the  pos- 
session of  the  servant  being  the  possession  of  the  owner.*  But  Avhere 
a  servant  is  accountable  to  the  master  for  the  described  property,  and 
it  is  stolen  from  him  before  a  delivery  has  been  made,  it  has  been 
held  that  his  possession  gives  a  sufficient  interest  in  the  property  to 
permit  an  allegation  of  possession  in  him.° 

(L.)  Husband  and  Wife. —  (1.)  Separate  Property  of  Spouses. —  (a.)  Com- 
mon-Law Bule.  — At  common  law,  the  legal  entity  of  a  wife  being 
merged  in  that  of  the  husband,  she  was  not  regarded  as  a  person  com- 
petent in  law  to  be  an  owner;  consequently  the  ownership  of  goods 
stolen  from  the  possession  of  the  wife  must  be  laid  in  the  husband." 

(b.)  Modern  Bale.  —  Under  statutes  giving  the  wife  a  separate  owner- 
ship in  property,  an  indictment  for  larceny  of  the  wife's  property 
must  allege  ownership  in  her,^  unless  the  property  is  taken  from  the 


100.  Eng. — Eegina  v.  Hughes,  1  C.  & 
M.  593,  41  E.  C.  L.  323. 

2.  See  supra,  II,  B,  2,  i,  (IV),  (A). 

3.  Thomasson  v.  State,  22  Ga.  499. 

4.  Ala. — Heygood  v.  State,  59  Ala. 
49;  Taylor  v.  State  (Ala.  App.),  72  So. 
557.  la.— State  v.  Elvers,  60  Iowa  381, 
13  N.  W.  73,  14  N.  W.  738.  Kan. 
State  V.  Eice,  62  Kan.  868,  63  Pac. 
737;  State  v.  Beaty,  62  Kan.  266,  62 
Pac.  658.  Mass. — Com.  v.  Morse,  14 
Mass.  217.  Mo.— State  v.  Lackey,  230 
Mo.  707,  132  S.  W.  602.  N.  Y.— Phelps 
V.  People,  72  N".  Y.  334;  People  v.  Ben- 
nett, 37  N.  Y.  117,  4  Abb.  Pr.  (N.  S.) 
89,  93  Am.  Dec.  551;  Norton  v.  People, 

8  Cow.  137.  N,  C— State  r.  Jenkins, 
78  N.  C.  478.  S.  D.— State  v.  Vincent, 
16  S.  D.  62,  91  N.  W.  347.  Tenn. 
Hite  f.  State,  9  Yerg.  198,  slave.  Tex. 
"Williams  v.  State,  47  Tex.  Crim.  536, 
84  S.  W.  829;  Kersh  v.  State,  45  Tex. 
Crim.  451,  77  S.  W.  790;  Odell  v.  State, 
44  Tex.  Crim.  307,  70  S.  W.  964;  Thom- 
as V.  State,  1  Tex.  App.  289.  Eng. 
Eegina  v.  Ashley,  1  C.  &  K.  198,  47 
E.  C.  L.  198. 

5.  Eeg.  V.  Burgess,  9  Cox:  C.  C.  302, 

9  Jur.  N.  S.  582,  L.  &  C  299,  32  L.  J. 
M.  C.  185,  8  L.  T.  Eep.  N.  S.  255,  11 
Wkly.  Eep.  602. 

6.  U.  S.— United  States  v.  Murphy,  4 
Cranch  C.  C.  681,  27  Fed.  Cas.  No. 
15,838.  Ala.— Ellis  v.  State,  76  Ala.  90. 
Del.— State  r.  Dredden,  1  Marv.  522,  41 
Atl.  925.  Fla.— Kennedy  r.  State,  31 
Fla.  428,  12  So.  858.  Ind.— State  f. 
Hays,  21  Ind.  288.  La.— State  v.  Gaf- 
fery,   12   La.    Ann.    265.      Mass. — Cpm, 


V.  Williams,  7  Gray  337;  Walker  v. 
Maxwell,  1  Mass.  104.  Ohio. — Pratt 
V.  State,  35  Ohio  St.  514,  35  Am.  Eep. 
617.  S.  C— State  v.  Pitts,  12  S.  C. 
180,  32  Am.  Eep.  508.  Utah.— People 
r.  McCarty,  5  Utah  280,  17  Pac.  734. 
Va.— Hughes  v.  Com.,  17  Gratt.  565,  94 
Am.  Dec.  498.  Eng. — Eei  v.  Eoberts, 
7  Car.  &  P.  485,  32  E.  C.  L.  720;  Eeg. 
r.  Sallows,  2   Cox  Cr.   C.  63. 

7.  Ala. — Johnson  v.  State,  100  Ala. 
55,  14  So.  627;  Johnson  v.  State,  13  So. 
377;  Eollins  v.  State,  98  Ala.  79,  13 
So.  280.  Cal.— People  v.  Watson,  72 
Cal.  402,  14  Pac.  97.  D.  C— Le  Cointe 
V.  United  States,  7  App.  Cas.  16.  Fla. 
Kennedy  r.  State,  31  Fla.  428,  12  So. 
858.  Ind.— Stevens  v.  State,  44  Ind. 
469.  La.— State  v.  Acebal,  110  La.  129, 
34  So.  303,  wherein  the  court  said  that 
if  some  of  the  stolen  articles  were  the 
separate  property  of  the  wife,  it  wo'.dd 
sustain  an  allegation  of  ownership  in 
her.  N.  J.— Petre  v.  State,  35  N.  J. 
L.  64.  Ohio.- Pratt  v.  State,  35  Ohio 
St.  514,  35  Am.  Eep.  617.  Pa.— Com. 
V.  Martin,  5  Clark  245,  1  Am.  Law 
Eeg.  434.  S.  C— State  r.  Pitts,  12  S. 
C.  180,  32  Am.  Eep.  508.  Utah.— Peo- 
ple V.  McCarty,  5  Utah  280,  17  Pac. 
734.  Eng.— Eeg.  f.  Fitch,  7  Cox  C.  C. 
269,  5  Wkly.  Eep.  527,  26  L.  J.  M.  C. 
169  (M'earing  apparel  of  wife);  Eex  v. 
Murray,  [1906]  2  K.  B.  385,  75  L.  J. 
K.  B.  N.  S.  593,  70  J.  P.  295,  95  L.  T. 
N.  S.  295,  22  Times  L.  Eep.  596,  6  Ann. 
Cas.  161,  3  British  Eul.  Cas.  775. 

[a]  In  Alabama,  previous  to  the  Act 
of   Feb.   28,   1887    (Code,    1886,   §2341) 
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husband's  possession,  when  the  ownership  may  be  laid  in  either 
spouse.^  The  ownership  of  property  belonging  to  the  husband  but 
in  the  possession  of  the  wife,  may  be  laid  in  the  husband,®  or  in  the 
wife.i" 

(2.)  Community  Property.  — An  indictment  or  information  for  the 
theft  of  community  property  should  allege  the  ownership  to  be  in  the 
husband." 

(3.)  Where  Spouses  Separated.  —  Where  the  husband  and  wife  are  liv- 
ing separate  and  apart,  the  ownership  of  the  property  of  the  hus- 
band,^^  or  of  the  community,^'  taken  from  the  possession  of  the  wife, 
may  be  laid  in  her. 

(M.)  Decedent's  Property.  — At  common  law,  it  was  a  fatal  defect 
to  allege  ownership  of  the  property  stolen  in  a  deceased  person,^*  or 
in  his  estate.^^  It  was  necessary  to  allege  ownership  to  be  in  the  heir 
at  law,  if  in  possession,^®  or  in  the  ordinary  before  proof  of  the  will,^^ 
or  in  the  executor  or  administrator  after  their  appointment.^^    Under 


the  ownership  of  the  separate  property 
of  the  wife  could  be  laid  in  either  the 
husband  or  the  wife,  such  decisions  rest- 
ing upon  the  fact  that,  under  the  law 
as  it  then  existed,  the  husband,  as 
trustee,  had  some  property  interest  in, 
or  right  of  possession  to,  the  property 
stolen.  Eollins  v.  State,  98  Ala.  79,  13 
So.  280;  Eobinson  r.  State,  84  Ala.  434, 
4  So.  774;  Ellis  v.  State,  76  Ala.  90; 
Lavender  v.  State,  60  Ala.  60;  Davis  v. 
State,  17  Ala.  415. 

8.  Ark.— Monk  v.  State,  105  Ark. 
12,  150  S.  W.  133.  Del.— State  v.  Jack- 
son, Houst.  Cr.  Cas.  561.  Fla.— Ken- 
nedy V.  State,  31  Fla.  428,  12  So. 
858.  Ga.— Thomas  r.  State,  125  Ga. 
286,  54  S.  E.  182,  property  taken  from 
dwelling  occupied  by  the  husband  and 
wife.  N.  J.— Petre  f.  State,  35  N.  J. 
L.  64.  Tex.— Sinclair  v.  State,  34  Tex. 
Crim.  453,  30  S.  W.  1070;  (Coombes  V. 
State,  17  Tex.  App.  258;  Alexander  v. 
State,  9  Tex.  App.  48;  Burt  v.  State,  7 
Tex.  App.  578. 

As  to  allegation  of  ownership  in  per- 
son in  possession  generally,  see  supra, 
11,  B,  2,  i,   (IV),   (B). 

9.  Ohio,— Pratt  v.  State,  35  Ohio  St. 
514,  35  Am.  Eep.  617.  Tenn.— Hill  v. 
State,  1  Head  454,  even  though  the 
husband  is  the  special  owner  only. 
Utah.— People  v.  McCarty,  5  Utah  280, 
17  Pac.   734. 

10.  Ala.— Pavne  v.  State,  140  Ala. 
148,  37  So.  74.  Fla.— Kennedy  v.  State, 
31  Fla.  428,  12  So.  858.  Mass.— Com. 
V.   McLaughlin,   103   Mass.   435. 

11.  Cal.— People  v.  Swalm,  80  Cal. 
46,    22    Pac.   67,    13    Am.    St.    Eep.    96, 
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8  Am.  Crim.  Eep.  477.  Del. — State  v. 
Dredden,  1  Marv.  522,  41  Atl.  925.  La. 
State  v.  Gaffery,  12  La.  Ann.  265. 
Compare  State  v.  Acebal,  110  La.  129, 
34  So.  303,  wherein  part  of  the  stolen 
articles  belonged  to  the  wife  separately 
and  part  to  the  community.  Tex. — Mer- 
riweather  v.  State,  33  Tex.  789;  "Wil- 
son V.  State,  3  Tex.  App.  206. 

See  also  Payne  r.  State,  140  Ala.  148, 
37  So.  74  (wherein  the  ownership  was 
laid  in  the  wife  who  had  possession 
of  the  property  owned  in  common  with 
her  husband);  Miles  v.  State,  51  Tex. 
Crim.   587,  103   S.   W.   854. 

12.  United  States  v.  Parsons,  4 
Cranch  C.  C.  726,  27  Fed.  Cas.  No.  16,- 
001.  Compare  Eeg.  v.  Whitehead,  9 
Car.  &  P.  429,  38  E.  C.  L.  255,  wherein 
it  was  held  necessary  to  aver  owner- 
ship in  the  queen  where  property  be- 
longing to  a  husband  who  was  serving 
a  term  in  prison  was  taken  from  the 
possession   of   his   wife. 

13.  Ware  v.  State,  2  Tex.  App.  547. 

14.  People  r.  Prather,  120  Cal.  660, 
53    Pac.    259. 

15.  People  V.  Prather,  120  Cal.  660, 
53    Pac.    259. 

16.  People  r.  Prather,  120  Cal.  660, 
53    Pac.    259. 

17.  Cal.— People  r.  Prather,  120  Cal. 
660,  53  Pac.  259.  W.  Va.— State  v. 
Cutlip,  88  S.  E.  829.  Eng.— Eeg.  v.  Tip- 
pin,  1  C.  &  M.  545,  41  E.  C.  L.  297; 
Eex  V.  Smith,  7  C.  &  P.  147,  32  E.  C. 
L.  544;  Eeg.  V.  Johnson,  7  Cox  C.  C. 
379,  6  Wkly.  Eep.  64,  Dears.  &  B. 
340. 

18.  People  V.  Prather,  120  Cal.  660, 
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statutes  now,  however,  ownership  alleged  in  the  estate  of  a  deceased 
person  is  suffioient.^"  But  in  the  absence  of  such  statutes,  the  owner- 
ship must  still  be  laid,  as  at  common  law,  in  some  person  in  existence,^" 
such  as  the  personal  representative  of  the  decedent,^^  or  some  person 
in  possession.^^ 

Death  Subsequent  to  Offense.  —  Since  the  indictment  relates  back  to 
the  time  of  the  commission  of  the  offense,  it  is  sufficient  to  allege  owner- 
ship in  a  decedent  who  died  between  the  time  of  the  larceny  and  the 
finding  of  the  indictment. ^^ 

(V.)  Of  Particular  Kinds  of  Property.  —  (A.)  Estrays.  —  OAvnership  may- 
be laid  in  a  person  who  has  taken  and  is  in  possession  of  a  stray  ani- 
mal.^* The  ownership  should  be  laid  in  an  unknown  owner,  where 
the  possession  of  the  estray  is  taken  from  a  person  who  has  not  com- 
pletely fulfilled  the  requirements  of  the  law  to  estray  the  animal 
stolen.^^ 

(B.)  Lost  Abticles. —  Ownership  of  lost  articles  may  be  alleged  in  the 
real  owner,  as  he  has  the  constructive  possession  and  the  right  to  man- 
age and  control  the  same,^^  or  it  may  be  alleged  in  the  finder  as  a 
special  owner.^^ 


53  Pac,  259;  Hogg  v.  State,  3  Blackf. 
(Ind.)    326. 

[a]  Ownership  could  not  be  laid  in 
a  person  who  takes  out  letters  of  ad- 
ministration after  the  commission  of 
the  offense,  although  before  the  finding 
of  the  indictment;  but  ownership  could 
be  laid  in  an  executor  under  such  cir- 
cumstances, as  his  ownership  relates 
back  to  the  death.  Eex  v.  Smith,  7 
C.  &  P.   147,  32  E.  C.  L.  544. 

19.  State  V.  Sherman  71  Ark.  349, 
74  S.  W.  293;  People  f,  Prather,  120 
Cal.  660,  53  Pac.  259;  People  r.  Smith, 
112  Cal.  333,  44  Pac.  663.  See  also 
People  V.  Kibolsi,  89  Cal.  492,  26  Pac. 
1082,  wherein  ownership  was  laid  in  a 
partnership,  one  of  the  members  of 
which  had  died  and  his  estate  waa  rep- 
resented by  executors. 

20.  U.  S. — Unitel  States  v.  IV^ason,  2 
Cranch  C.  C.  140,  26  Fed.  Cas.  No. 
15,738.  Ga.— State  i\  Woodley,  25  Ga. 
235.  W.  Va.— State  v.  Cutlip,  88  S.  E. 
829. 

21.  Ala.— Walker  v.  State,  111  Ala. 
29,  20  So.  612  (even  though  the  prop- 
erty was  stolen  in  the  time  interven- 
ing between  the  death  of  the  owner 
and  the  grant  of  administration) ; 
Parmer  v.  State,  41  Ala.  416.  N.  M. 
Territory  v.  Valles,  15  N.  M.  228,  103 
Pac.  984.  N.  Y.— People  v.  Smith,  172 
App.  Div.  826,  159  N.  Y.  Supp.  1073. 
W.  Va.— State  v.  Cutlip,  88  S.  E.  829. 

22.  Ala.— Walker  v.  State,  111  Ala. 


29,  20  So.  612.  La.— State  v.  Everage, 
33  La.  Ann.  120.  Tex.— Henry  v.  State, 
45  Tex.  84;  Crockett  v.  State,  5  Tex. 
App.  526.  W.  Va.— State  v.  Heaton,  23 
W.  Va.  773.  Can.— Queen  v.  Jackson, 
19  U.  C.  C.  P.  280. 

23.  Fowler  f.  State,  170  Ala.  65,  54 
So.   115. 

24.  Ala.— McKinney  v.  State,  12 
Ala.  App.  155,  68  So.  518.  Ariz.— Max- 
well V.  Territory,  10  Ariz.  1,  85  Pac. 
116.  111.— Quinn  r.  People,  123  111.  333, 
15  N.  E.  46.  Tenn.— Owen  v.  State,  6 
Humph.  330.  Tex.— Williams  v.  State, 
47  Tex.  Crim.  536,  84  S.  W.  829;  Black- 
burn V.  State,  44  Tex.  457;  Swink  r. 
State,  32  Tex.  Crim.  530,  24  S.  W. 
893;  Tinney  v.  State,  24  Tex.  App.  112, 
5  S.  W.  831;  Lowe  r.  State,  11  Tex. 
App.  253;  Jinks  v.  State,  5  Tex.  App. 
68. 

25.  Lowe  V.  State,  11  Tex.  App. 
253. 

[a]  Failure  To  Post.— Where  the  de- 
fendant is  one  who  has  taken  up  an 
estray  and  failed  to  post  it,  the  own- 
ership may  be  charged  in  a  person  un- 
known.    State  i:  Casteel,  53  Mo.   124. 

Averring  ownership  of  animal  in 
prosecution  for  violation  of  provisioai 
as  to  taking  up  or  disposition  of 
estrays,  see  8  Standard  Proc.  718. 

26.  Martin  r.  State,  44  Tex.  Crim. 
538,  72  S.  W.  386. 

27.  Reg.  V.   Sallows,  2   Cox    Cr.    C. 
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(C.)  Ptjblic  Property.  —  Ownership  of  public  property  should  be 
alleged  in  the  corporate  body  having  the  control  and  management 
of  the  same  rather  than  in  the  people.^^ 

(VI.)  Effect  of  Failure  To  Allege  Ownership.  —  An  indictment  or  infor- 
mation for  larceny  which  contains  no  allegation  of  the  ownership  of 
the  stolen  property  is  subject  to  a  demurrer.^®  The  defect  is  not  cur- 
able by  verdict,^"  a  motion  in  arrest  of  judgment  should  be  sus- 
tained.^^ 

j.  Value. —  (I.)  Necessity  for  Averring.— (A.)  Geni]rally.32  — Jq  or- 
der to  characterize  an  offense  as  larceny,  it  is  necessary  that  some 
value  be  assigned  to  the  property  alleged  to  have  been  stolen,  how- 
ever small  the  amount  may  be.^^  And  wherever  the  value  of  the  prop- 
erty stolen  in  any  way  affects  the  penalty  to  be  imposed  for  the  theft, 
such  value  must  always  be  alleged.^*  But  where  the  description  of 
the  property  contains  averments  w^hich  clearly  indicate  the  value,  a 

People  V.  Purcell,  269  111.  467,  109  N. 
E.  1007;  People  v.  Silbertrust,  236  111. 
144,  86  N.  E.  203;  McDaniels  v.  People, 


(Eng.)    63,    properly   laid    in    husband, 
where  finder  is  a   married  woman. 

Alleging  ownership  in  special  owner 
generally,  see  supra,  II,  B,  2,  i,  (IV), 
(A). 

28.  State  v.  Cunningham,  51  Mo. 
479;  Phelps  v.  People,  72  N.  Y.  334; 
People  V.  Bennett,  37  N.  Y.  117,  4 
Abb.  Pr.  (N.  S.)  89,  93  Am.  Dec. 
551 

29.  Guvton  v.  State,  12  Ga.  App. 
562,  77  S.^E.  830;  Hughes  v.  State,  74 
Miss.  368,  20  So.  838. 

30.  Thomas  v.  State,  96  Ga.  311,  22 
S.  E.  956. 

31.  Cal. — People  r.  Hanselman,  76 
Cal.  460,  18  Pac.  425,  9  Am.  St.  Rep. 
238.  Ga. — Thomas  f.  State,  96  Ga.  311, 
22  S.  E.  956.  Miss. — Hughes  r.  State, 
74  Miss.  368,  20  So.  838.  Mo.— State 
V.  Ellis,   119   Mo.   437,   24  S.   W.   1017. 

See  generally  the  title  "Airest  of 
Judgment." 

S2.  As  to  manner  of  proving  value, 
see  generally  8  Ency.  op  Ev.  140,  et 
seq. 

33.  Mich.— People  v.  Grimm,  182 
Mich.  643,  148  N.  W.  695.  Ohio.— State 
V.  Walshenberg,  8  Ohio  Dec.  665;  Star- 
key  r.  State,  6  Ohio  St.  266.  Okla. 
Sullivan  v.  Territory,  8  Okla.  499,  58 
Pac.   650. 

34.  Ala.— McDowell  v.  State,  61  Ala. 
172;  Grant  v.  State,  55  Ala.  201;  Gregg 
V.  State,  55  Ala.  116;  Sheppard  r.  State, 
42  Ala.  531;  Maynard  v.  State,  46  Ala. 
85.  Cal.— People  v.  Peltin,  1  Cal.  App. 
612,  82  Pac.  980.  Colo. — Chesnut  v. 
People,  21  Colo.  512,  42  Pac.  656.  Ga. 
Walthour  t\  State,  114  Ga.  75,  39  S.  E. 
872;   Davis  r.   State,  40  Ga.   229.     HI. 
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118  111.  301,  8  N.  E.  687.  Ky.— Clary 
V.  Com.,  163  Kv.  48,  173  S.  W.  171. 
Me.— State  v.  Perlev,  86  Me.  427,  30 
Atl.  74,  41  Am.  St.  Eep.  564.  Mass. 
Hope  V.  Com.,  9  Mete.  134;  Com.  v. 
Smith,  1  Mass.  245.  Mich. — Merwin  V. 
People,  26  Mich.  298,  12  Am.  Eep.  314. 
Miss. — Stokes  v.  State,  58  Miss.  677. 
Mo.— State  v.  Daniels,  32  Mo.  558.  N.  H. 
State  V.  Goodrich,  46  N.  H.  186.  N.  Y. 
Phelps  v.  People,  72  N.  Y.  334;  Howell 
r.  People,  2  Hill  281.  Ohio. — Armstrong 
r.  State,  21  Ohio  St.  357;  Hummel  v. 
State,  17  Ohio  St.  628;  Schoonover  v. 
State,  17  Ohio  St.  294;  Spencer  v.  State, 
13  Ohio  401;  Starkey  v.  State,  6  Ohio 
St.  266;  State  r.  Walshenberg,  8 
Ohio  Dee.  665,  7  Ohio  N.  P.  219,  3 
Ohio  Leg.  N.  53.  Okla. — Woodring  v. 
Territory,  14  Okla.  250,  78  Pac.  85,  2 
Ann.  Cas.  855;  Bryan  f.  State,  11  Okla. 
Crim.  180,  144  Pac.  392.  Tex.— Johm- 
son  V.  State,  57  Tei.  Crim.  308,  122 
S.  W.  877;  White  r.  State,  33  Tex. 
Crim.  94,  25  S.  W.  290;  Codv  v.  State, 
31  Tex.  Crim.  183,  20  S.  W.  398;  Lopez 
r.  State,  20  Tex.  780;  Lacey  v.  State, 
22  Tex.  App:  657,  3  S.  W.  343;  Melton 
V.  State,  20  Tex.  App.  202;  Collins 
V.  State,  20  Tex.  App.  197.  Wash. 
State  V.  Young,  13  Wash.  584,  43  Pac. 
881. 

fa]  Value  to  Owner  Must  Be  Al- 
leged.— Under  a  statute  requiring  that 
the  property  stolen  must  have  a  value 
to  the  owner  thereof,  an  allegation  of 
a  value  to  a  third  person  is  insuffi- 
cient. People  V.  Silbertrust,  236  HI. 
144,  86  N.  E.  203. 
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distinct  and  separate  statement  of  the  value  is  not  necessary."  And 
where  certain  enumerated  property  is  made  the  subject  of  larceny 
without  reference  to  value,^*'  it  is  not  necessary  to  allege  the  value 
thereof."  Nor  is  such  allegation  necessary  where  the  property  is  taken 
under  aggravating  circumstances  making  the  act  a  felony  or  grand 
larceny  without  reference  to  the  value  of  the  property  taken,  as  lar- 
ceny from  the  person,^^  or  from,  a  building.^'  In  those  jurisdictions 
in  which  petit  larceny  is  constituted  a  felony  by  statute,*°  unless  such 
statutes  provide  a  graduation  of  penalty  based  upon  such  value,"  no 
value  need  be  alleged. 

Effect  of  Failure  To  Allege.  —  A  failure  to  state  the  value,  where 
necessary,  will,  according  to  some  authorities,  reduce  the  offense 
charged  to  petit  larceny,*^  but  in  other  jurisdictions  such  failure  is 
fatal." 

(B.)    Where  Several  Articles  of  Different  Values Where  the  larcenv 

charged  is  of  several  distinct  articles,  an  averment  of  the  collective  value 
is  sufficient,  without  a  separate  averment  of  the  value  of  each ;"  but  such 


35.  Turner  v.  State,  124  Ala.  59,  27 
So.  272;  People  v.  Spencer,  27  Misc. 
491,  58  N.  Y.  Supp.  1127,  14  N.  Y. 
Cr.  151;  People  v.  Bellows,  1  How.  Pr. 
(N.  S.)  149,  2  N.  Y.  Cr.  12. 

36.  See  supra,  I. 

37.  Ala.— McDowell  v.  State,  61  Ala. 
172;  Adams  v.  State,  60  Ala.  52;  Gregg 
V.  State,  55  Ala.  116;  Maynard  r.  State, 
46  Ala.  85;  Cauley  v.  State,  14  Ala. 
App.  133,  72  So.  271.  Ark.— Walker 
V.  State,  50  Ark.  532,  8  S.  W.  939; 
Shepherd  f.  State,  44  Ark.  39.  Cal. 
People  V.  Chuey  Ying  Git,  100  Cal.  437, 
34  Pac.  1080;  People  v.  Townsley,  39 
Cal.  405.  Colo. — Quinn  v.  People,  32 
Colo.  135,  75  Pac.  396;  Chestnut  v. 
People,  21  Colo.  512,  42  Pac.  656.  Fla. 
Mathis  V.  State,  70  Fla.  194,  69  So. 
697;  Mizell  v.  State,  38  Fla.  20,  20 
So.  769.  La.— State  v.  Lebleu,  137  La. 
1007,  69  So.  808;  State  v.  Hill,  46  La. 
Ann.  736,  15  So.  145.  Me.— State  v. 
Perley,  86  Me.  427,  30  Atl.  74,  41 
Am.  St.  Eep.  564.  Mo. — State  v.  Sharp, 
106  Mo.  106,  :'7  S.  W.  225;  State  v. 
Castor,  93  Mo.  242,  3  S.  W.  906;  State 
V  Lawn,  80  Mo.  241;  State  v.  Daniels, 
32  Mo.  558.  Mont. — Territory  r.  Pen- 
dry,  9  Mont.  67,  22  Pac.  760.  N.  M. 
State  V.  Lucero,  17  N.  M.  484,  131  Pac. 
491.  Ohio. — Armstrong  v.  State,  21  Ohio 
St.  357.  Okla.— Howard  v.  Territory, 
15  Okla.  199,  79  Pac.  773;  Woodring 
V.  Territory,  14  Okla.  250,  78  Pac.  85. 
P.  R. — People  V.  Lizardi,  7  Porto  Rico 
22.  Tex.— Beard  v.  State,  45  Tex.  Cr. 
522,  78  S.  W.  348;  Chitwood  r.'  State, 
44  Tex.  Cr.  439,  71  S.  W.  973;   Green 


V.  State,  28  Tex.  App.  493,  13  S.  W. 
1094.  Utah.— State  v.  Bates,  25  Utah 
1,  69  Pac.  70. 

As  to  necessity  of  proving  value  of 
the  property,  see  8  Ency.  of  Ev.  140, 
et  seq. 

38.  See  infra,  II,  B,  2,  1,  (III). 

39.  See  infra,  II,  B,  2,  1,  (I\^). 

40.  Short  V.  State,  63  Ind.  376;  John- 
son V.  State,  57  Tex.  Crim.  308.  122 
S.  W.   877. 

41.  Drennan  v.  People,  10  Mich.  169. 

42.  Payne  v.  Barnes,  5  Barb.  (N.  Y.) 
465. 

[a]  Reference  should  be  made  in 
the  Indictment  to  special  statutes  con- 
stituting the  offense  a  special  one  and 
making  the  pleading  of  the  value  un- 
necessary, otherwise  the  offense  charged 
will  be  reduced  to  petit  larcenv.  Peo- 
ple v.  Martin,  91  Mich.  650,  52  N.  W. 
68;  People  r.  Seller,  58  Mich.  327,  25 
N.  W.  304;  People  v.  Town,  53  Mich. 
488,  19  N.  W.  158. 

43.  Sheppard  r.  State,  42  Ala.  531; 
Chestnut  v.  People,  21  Colo.  512,  42 
Pac.  656. 

44.  Ala.— Grant  v.  State,  55  Ala. 
201.  Ga.— Bone  r.  State,  120  Ga.  866, 
48  S.  E.  356.  Ind.— State  v.  Murphv, 
S  Blackf.  498;  Clifton  v.  State,  '5 
Blackf.  224.  la.— State  r.  Hart,  29 
Iowa  268.  Me.— State  r.  Buck,  46  Me. 
531.  Mass.— Com.  v.  Gallagher,  126 
Mass.  51;  Com.  r.  Butts,  124  Mass.  449; 
Com.  r.  Green,  122  Mass.  333;  Com. 
r.  Hussey,  111  Mass.  432;  Com.  v.  Saw- 
telle,  11  Cush.  142.  Mo.— State  v. 
O'Connell,  144  Mo.  387,  46  S.  W.  175. 
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an  allegation  has  been  held  insufficient  to  sustain  a  conviction  where 
the  defendant  is  found  guilty  of  the  larceny  of  less  than  all  the 
articles;*^  the  better  practice  therefore,  is  to  allege  the  value  of  each 
article  separately;^*'  and  where  this  is  done  it  is  not  necessary  to 
allege  the  aggregate  value.*^ 

(C.)  Particular  Kinds  of  Property. — Domestic  Money — In  case  of  the 
theft  of  money,  the  value  should  be  expressed.*^  But  the  allegation  of 
value  need  not  be  stated  separately  from  the  description  thereof,*' 
as  a  statement  of  the  sum  taken  is  sufficient.^"  Where  a  bank  note 
or  other  evidence  of  indebtedness  is  the  subject  of  the  theft,  an  al- 


N.  C— State  v.  Moore,  129  N.  C.  494, 
39  S.  E.  626,  55  L.  E.  A.  96.  Term. 
State  V.  Shelton,  90  Tenn.  539,  18  S. 
W.  253.  Tex.— Ware  v.  State,  2  Tex. 
App.  547.  Wash.— State  v.  Brew,  4 
Wash.  95,  29  Pac.  762,  31  Am.  St.  Kep. 
904. 

45.  Ark.— Eeeder  t'.  State,  86  Ark. 
341,  111  S.  W.  272.  Ind.— Edson  r. 
State,  148  Ind.  283,  47  N.  E.  625; 
Clifton  V.  State,  5  Blackf.  224.  Mass. 
Com.  V.  Cahill,  12  Allen  540;  Com.  v. 
Eastman,  2  Gray  76;  Hope  v.  Com., 
9  Mete.  134;  Com.  v.  Smith,  1  Mass.  245. 
Mo.— State  v.  Koplan,  167  Mo.  298,  66 
S.  W.  967;  State  v.  O'Connell,  144  Mo. 
387,  46  S.  W.  175.  Tex.— Doyle  v.  State, 
4  Tex.  App.  253;  Ware  v.  State,  2  Tex. 
App.  547;  Thompson  V.  State,  43  Tex. 
268. 

46.  Ala.— Martin  v.  State,  125  Ala. 
64,  28  So.  92;  Grant  f.  State,  55  Ala. 
201.  Ark.— Eeeder  v.  State,  86  Ark. 
341,  111  S.  W.  272.  Cal.— People  v. 
Eobles,  34  Cal.  591.  Ga.— Bone  v.  State, 
120  Ga.  866,  48  S.  E.  356.  Mass.— Hope 
V.  Com.,  9  Mete.  134.  Mo. — State  v. 
Koplan,  167  Mo.  298,  66  S.  W.  967. 
Ore.— State  r.  Kelliher,  32  Ore.  240,  50 
Pac.  532.  Tex.— Doyle  v.  State,  4  Tex. 
App.  253;  Mever  v.  State,  4  Tex.  App. 
121;  Thompson  v.  State,  43  Tex.  268. 
Wash.— State  r.  Brew,  4  Wash.  95,  29 
Pac.  762,  31  Am.  St.  Eep.  904;  Mc- 
Cartv  r.  State,  1  Wash.  377,  25  Pac. 
299,  "22   Am.  St.  Eep.  152. 

[a]  Reason. — If  the  jury  does  not 
find  a  general  verdict  of  the  entire 
charge,  but  a  verdict  of  guilty  of 
stealing  one  or  more  of  the  articles, 
'and  fails  to  specially  assess  the  value, 
the  court  would  have  difficulty  in  pro- 
nouncing judgment.  Grant  r.  State,  55 
Ala.  201. 

47.  Cal.— People  v.  Green,  15  Cal. 
512.  Conn. — Salisbury  v.  State,  6  Conn. 
101.     N.  H.— State  r.  Mahanna,  48  N. 
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H.  377.  N.  C— State  v.  Thomason,  71 
N.  C.  146.  Ore.— State  v.  Kelliher,  32 
Ore.  240,  50  Pac.  532. 

48.  People  v.  Jackson,  8  Barb.  (N. 
Y.)  637  (fifteen  twenty-dollar  pieces, 
and  twenty-five  ten-dollar  pieces,  and 
ten  five-dollar  pieces,  of  the  gold  coin 
of  the  United  States  of  the  value  of 
$550);  Longardy  v.  State,  60  Tex.  Crim. 
511,  132  S.  W.  766  (the  allegation  "for- 
ty dollars  in  silver  current  money  of 
the  United  States  of  America,"  held 
sufficient  allegation  of  value);  Kelley 
V.  State,  34  Tex.  Crim.  412,  31  S.  W. 
174. 

49.  As  to  description  of  money,  see 
supra,  II,  B,  2,  h,   (VI),   (A). 

50.  Ala.— Turner  v.  State,  124  Ala. 
59,  27  So.  272.  Cal.— People  v.  Eobles, 
34  Cal.  591.  Ga.— Bone  v.  State,  120 
Ga.  866,  48  S.  E.  356.  Ind.— Edson  v. 
State,  148  Ind.  283,  47  N.  E.  625.  la. 
State  V.  Hart,  29  Iowa  268.  Me.— State 
V.  Hood,  51  Me.  363.  Mass.— Com.  v. 
Smith,  1  Mass.  245.  Mo.— State  v.  Kop- 
lan, 167  Mo.  298,  66  S.  W.  967;  State 
v.  O'Connell,  144  Mo.  387,  46  S.  W. 
175;  State  v.  Beatty,  90  Mo.  143,  2  S. 
W.  215.  N.  Y.— People  v.  Bellows,  1 
How.  Pr.  149,  2  N.  Y.  Cr.  12;  People 
V.  Spencer,  27  Misc.  491,  58  N.  Y. 
Supp.  1127,  14  N.  Y.  Cr.  151.  Ohio. 
State  r.  Mook,  40  Ohio  St.  588.  Tenn, 
State  V.  Shelton,  90  Tenn.  539,  18  S. 
W.  253.  Tex.— Thompson  r.  State,  43 
Tex.  268;  Me  Adams  r.  State,  76  Tex. 
Crim.  63,  172  S.  W.  792.  Wash.— State 
V.  Brew,  4  Wash.  95,  29  Pac.  762,  31 
Am.  St.  Eep.  904. 

[a]  Sufficient  Averment.  —  "One 
hundred  and  seventy  dollars  in  paper 
currency  of  the  United  States  of  Amer- 
ica commonly  called  greenbacks,"  is 
sufficient  expression  of  value  as  this 
species  of  currency  is  judicially  known 
to  be  of  interchangeable  commercial 
value    equal    to    that   imported    on    its 
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legation  that  it  is  of  the  value  of  the  sum  which  it  promises  to  pay 
is  proper.^^ 

Foreign  Money.  — In  an  indictment  for  larceny  of  foreign  money, 
the  equivalent  value  thereof  must  be  stated  in  current  legal  tender.'^^ 

(II.)  Form  and  Sufficiency  of  Averments.  —  The  proper  mode  of  stating 
the  value,  is  to  aver  that  the  thing  which  is  the  subject  of  the  offense 
is  of  or  more  than  the  value  prescribed  by  the  statute,  as  the  sum 
which  must  be  reached  in  value.^^  The  kind  of  money  in  which  the 
property  is  valued  need  not  be  stated.^*  The  market  value  of  the 
property  stolen  should  be  the  value  alleged.'' 

k.  Second  Offenses.  —  Under  statutes  providing  a  more  severe  pun- 
ishment for  a  second  offense  of  larceny,  an  indictment  for  a  second 
offense  should  set  out  the  previous  conviction.'^  But  under  a  statute 
prescribing  that  if,  at  the  same  term  of  court,  a  person  is  convicted 
as  principal  or  accessory  after  the  fact  of  three  distinct  larcenies,  the 
indictment  will  be  in  the  ordinary  form  of  an  indictment  for  lar- 
ceny.'^ 

1.  Kindred  Offenses.^^  —  (I.)  In  General.  . —  Wliere  the  statutes  have 
extended  larceny  so  as  to  include  other  offenses,  an  indictment  or  in- 
formation charging  such  offense  may  describe  it  either  in  the  terms 
of  the  statute,  or  in  language  substantially  equivalent  thereto,'"  or 
the  indictment  may  be  in  the  form  of  an  indictment  for  larceny  at 
common  law,^°  or  it  may  join  several  counts,  one  setting  up  a  common- 


face.    Turner  v.  State,  124  Ala.  59,  27 
So.  272. 

51.  la. — State  v.  Pierson,  59  Iowa 
271,  13  N.  W.  291.  Md.— State  v.  Cas- 
sel,  2  Harr.  &  G.  407.  Mo.— State  v. 
O'Connell,  144  Mo.  387,  46  S.  W.  175. 
N.  C— State  v,  Eout,  10  N.  C.  618, 
"one  twenty-dollar  bank  note,  on  .  .  . 
bank  of  the  value  of  twenty  dollars." 
Va.— Adams  v.  Com.,  23  Gratt.  (64  Va.) 
949. 

52.  Com.  V.  Smith,  1  Mass.  245. 

53.  Phelps  V.  People,  72  N.  Y.  334. 

54.  People  v.  Righetti,  66  Cal.  184, 
4  Pac.  1185;  Baldwin  v.  State,  46  Pla. 
115,  35   So.  220. 

55.  la,— State  v.  Finch,  70  Iowa  316, 
30  N.  W.  578,  59  Am.  Rep.  443.  N.  H. 
State  V.  James,  58  N.  H.  67.  Tex. 
Smith  V.  State  (Tex.  Grim.),  44  S.  W. 
520  (original  cost  price  not  criterion) ; 
Clark  V.  State,  23  Tex.  App.  612,  5  S. 
W.  178,  market  value  in  county  of 
trial. 

66.  Ind.— Evans  v.  State,  150  Ind. 
651,  50  N.  E.  820.  Mo.— State  v.  Loehr, 
93  Mo.  103,  5  S.  W.  696.  Va.— Pryor 
V.  Com.,  26  S.  E.  864.  Eng.— Reg.  v. 
Clark,  6  Cox  C.  C.  210. 

See  generally  12  Standard  Pboc.  354, 
et  aeq. 


57.  State  v.  Riley,  28  Iowa  547  (the 
severer  punishment  will  be  inflicted  if 
it  appears  upon  the  trial  that  the  ac- 
cused has  been  formerly  so  convicted); 
Bushman  r.  Com.,  138  Mass.  507. 

[a]  The  court  will  not  assume  that 
the  larcenies  were  one  and  the  same 
offense,  although  alleged  to  have  been 
committed  on  the  same  day.  Bushman 
V.  Com.,  138  Mass.  507. 

58.  Larceny  from  mails,  see  the  title 
"Post  Office." 

59.  111.— Johnson  v.  People,  113  111. 
99.  Ky.— Williams  v.  Com.,  152  Ky. 
610,  153  S.  W.  961.  Ore.— State  t\ 
Chapin,  74  Ore.  346,  144  Pac.  1187. 
Va.— Duff  r.  Com.,  92  Va.  769,  23  S.  E. 
643;  Leftwich  v.  Com.,  20  Gratt.  (61 
Va.)    716. 

60.  Duff  r.  Com.,  92  Va.  769,  23  S.  E. 
643;  Pitsnogle  r.  Com.,  91  Va.  808,  22 
S.  E.  351,  50  Am.  St.  Rep.  867;  Left- 
wich r.  Com.,  20  Gratt.   (61   Va.)    716. 

[a]  An  indictment  charging  the  tak- 
ing in  the  ordinary  form  of  an  indict- 
ment for  larceny  but  adding  a  con- 
clusion contra  formam,  etc.,  has  been 
held  sufficient  to  charge  the  convert-' 
ing  of  bailed  propertv.  Reg.  r.  Haigh, 
7  Cox  C.  C.   (Eng.)  403. 

As  to   variance  between   an  indict- 
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law  larceny  and  the  other  setting  up  the  statutory  larceny.^^  It  must 
set  out  the  acts  constituting  the  species  of  larceny  of  which  defend- 
ant is  charged,  however.^^ 

(II.)  Larceny  by  Trustee,  Bailee  or  Agent.ss  — Under  statutes  making 
it  larceny  for  a  carrier  or  other  bailee  to  embezzle  or  convert  to  his 
own  use,  any  property  delivered  to  him,  or  in  his  possession  as  such 
bailee,  the  indictment  or  information  must  allege  the  name  of  the 
bailor  f*  and  should  set  out  in  concise  terms  the  purpose  or  use  for 
which  the  property  was  intrusted  to  the  defendant,"^  although  some 
courts  hold  that  the  mere  allegation  that  the  defendant  is  a  bailee 
is  sufficient  without  stating  the  character  and  circumstances  of  the 
bailment.''^  It  should  appear  from  the  indictment  that  the  defendant 
came  into  possession  of  the  property  by  reason  of  the  contract  of 
hiring  or  borrowing,  or  other  bailment.®^ 

The  time  within  which  the  purpose  of  the  bailment  was  to  be  carried 
out  should  be  stated.^* 


ment  charging  common-law  larceny  and 
proof  showing  a  statutory  larceny,  see 
infra,  II,  C,   1,  d. 

61.  People  V.  Barnes,  158  App.  Div. 
712,  143  N.  Y.  Supp.  885;  People  v. 
Cummins,  153  App.  Div.  93,  138  N.  Y. 
Supp.  517. 

62.  111.— Johnson  v.  People,  113  111. 
99.  Md.— State  v.  Tracey,  73  Md.  447, 
21  Atl.  366.  Minn. — State  v.  Clements, 
82  Minn.  448,  85  N.  W.  234;  State  v. 
Henn,  39  Minn.  464,  40  N.  W.  564. 
N.  Y,— People  v.  Dunn,  53  Hun  381,  6 
N.  Y.  Supp.  805,  7  N.  Y.  Cr.  173,  25 
N.  Y.  St.  460. 

[a]  Application  of  Rule. — (1)  An  in- 
dictment charging  larceny  by  false  pre- 
tenses must  allege  conversion,  false 
pretenses  and  present  fraudulent  in- 
tent. Abbey  v.  State,  35  Tex.  Cr.  589, 
34  S.  W.  930.  (2)  All  the  facts  con- 
stituting the  false  pretenses  and  char- 
acterizing the  crime  as  larceny  must  be 
set  out.  People  v.  Miller,  169  N.  Y. 
339,  62  N.  E.  418,  88  Am.  St.  Kep. 
546  (reversing  64  App.  Div.  450,  72  N. 
Y.  Supp.  253,  and  distinguishing  People 
V.  Dumar,  106  N.  Y.  502,  13  N.  E.  325) ; 
People  V.  Laurence,  137  N.  Y.  517,  33 
N.  E.  547;  People  v.  Livingstone,  47 
App.  Div.  283,  62  N.  Y.  Supp.  9,  14 
N.  Y.  Cr.  422;  People  r.  Hart,  35  Misc. 
182,  71  N.  Y.  Supp.  492,  15  N.  Y.  Cr. 
483;  Marshall  v.  State,  31  Tex.  471. 

63.  See  generally  the  title  ••Embez- 
zlement." 

64.  State  t-.  Griffith,  45  Kan.  142,  25 
Pac.  616;  State  v.  Holton,  88  Minn. 
171,  92  N.  W.   541. 

65.  Cal.— People  v.  Poggi,    19    Cal. 

Vol.  xvin 


600;  People  v.  Cohen,  8  Cal.  42.  Ga. 
White  V.  State  (Ga.  App.),  91  S.  E. 
280;  McCrory  v.  State,  11  Ga.  App. 
787,  76  S.  E.  163.  Kan.— State  v.  Grif- 
fith, 45  Kan.  142,  25  Pac.  616.  Mass. 
Com.  V.  McDonald,  187  Mass.  581,  73 
N.  E.  852.  Minn.— State  v.  Holton,  88 
Minn.  171,  92  N.  W.  541.  Tex.— Caskey 
V.  State   (Tex.  Crim.),  50  S.  W.  703. 

[a]  For  Indictments  held  sufficient 
to  charge  larceny  by  bailee,  see  Mat- 
ter of  Dempsey,  32  Misc.  178,  65  N.  Y. 
Supp.  722,  15  N.  Y.  Cr.  90;  Young  v. 
State,  45  Tex.  Crim.  247,  75  S.  W.  798; 
Caskey  v.  State  (Tex.  Crim.),  50  S.  W. 
703. 

[b]  Particularity  Necessary. — "The 
details  need  not  be  set  out  with  un- 
necessary particularity,  but  the  defend- 
ant should  so  far  as  is  reasonably  prac- 
ticable be  informed  by  the  information 
of  the  precise  nature  of  the  charge 
made  against  him."  State  v.  Griffith, 
45  Kan.  142,  25  Pac.  616. 

As  to  effect  of  variance  between  trust 
alleged  and  one  proved,  see  infra,  II, 
C,  1,  d. 

66.  Com.  V.  Baturin,  22  Pa.  Co.  Ct. 
161,  no  more  necessary  to  state  the 
character  of  the  bailment  than  it  would 
be  to  set  out  how  ownership  is  ac- 
quired. 

67.  Elton  V.  State,  40  Tex.  Crim. 
339,  50  S.  W.  379,  51  S.  W.  245;  Smith 
r.  State,  38  Tex.  Crim.  232,  42  S.  W. 
302;  Purcellv  v.  State,  29  Tex.  App.  1, 
13  S.  W.  993. 

68.  State  v.  Griffith,  45  Kan.  142,  25 
Pac.  616. 
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Inconsistent  Acts.  —  The  acts  of  the  defendant  that  were  inconsist- 
ent with  the  trust  or  bailment  confided  to  him  should  be  alleged  in 
the  indictment  or  information,*^^  No  consideration  for  the  bailment 
need  be  alleged/"  though  under  some  statutes,  it  must  appear  that  the 
goods  were  entrusted  to  the  defendant  for  hireJ^ 

Agency. — If  an  agent  is  charged  with  the  larceny,  the  indictment' 
should  show  that  he  was  the  agent  of  the  owner  of  the  property ;"  but 
the  particular  contract  relation  between  the  defendant  and  the  owner 
of  the  property  need  not  be  set  out.''' 

(III.)  Larceny  From  Person.74  —  In  an  indictment  or  information  for 
larceny  from  the  person,  the  aggravating  circumstances  under  which 
the  larceny  was  committed,  such  as  the  taking  from  the  person  must 
be  shown. ^^  It  is  not  sufficient  to  charge  merely  a  taking  from  the 
possession  of  another.^^  Under  some  statutes  the  i-ndictment  must  al- 
lege that  the  theft  was  committed  without  the  knowledge  of  the  person 
from  whom  the  property  was  taken,''''  or  that  it  was  committed  so 
suddenly  as  not  to  allow  time  to  make  resistance  before  the  property 
was  so  taken. '^  It  must  appear  from  the  indictment  that  the  property 
was  taken  without  the  consent  of  the  owner.'"  Such  an  indictment  or 
information  need  not  allege  the  value  of  the  property,  however.'" 
Where  the  indictment  charges  a  taking  from  the  person,  no  further 
asportation  or  carrying  away  need  be  alleged.'^ 


69.  White  v.  State  (Ga.  App.),  91 
S.  E.  280;  State  v.  Griffith,  45  Kan. 
142,  25  Pac.  616. 

70.  Caskey  v.  State  (Tex,  Oim.),  50 
S.  W.  703. 

71.  State  V.  Holton,  88  Minn.  171, 
92  N.  W.  541;  State  v.  Mims,  26  Minn. 
191,  2   N.   W.  492. 

72.  Evans  V.  State,  70  Tex.  Grim.  79, 
155  S.  W.  531. 

73.  Com.  V.  McDonald,  187  Mass. 
581,  73  N.  E.  852;  Elton  v.  State,  40 
Tex.  Grim.  339,  50  S.  W.  379,  51  S.  W. 
245. 

74.  As  to  robbery,  see  the  title 
"Robbery." 

75.  Mukes  v.  Gom.  (Ky.),  21  S.  W. 
529;  State  v.  Lawrence,  20  Ore.  236, 
25  Pac.  638. 

[a]  For  forms  held  sufficient  to 
charge  larceny  from  the  person,  see 
the  following  cases:  Cal. — People  v. 
Lonnen,  139  Cal.  634,  73  Pac.  586.  la. 
State  V.  Graham,  65  Iowa  617,  22  N. 
W.  897.  Mass. — Gom.  v.  Bonner,  97 
Mass.  587.  N.  J. — Randall  v.  State,  53 
N.  J.  L.  485,  22  Atl.  45. 

76.  Gom.  V.  Mahar,  8  Gray  (Mass.) 
469;  Jones  v.  State,  39  Tex.  Grim.  387, 
46  S.  W.  250. 

77.  Chitwood  v.  State,  44  Tex.  Grim. 
439,  71  S.  W.  973;  Brown  v.  State  (Tex. 


Grim.),  22  S.  W.  24;  Kerry  v.  State,  17 
Tex.  App.  178,  50  Am.  Rep.  122;  Wood- 
ard  V.  State,  9  Tex.  App.  412. 

78.  Brown  v.  State  (Tex.  Grim.),  22 
S.  W.  24;  Kerry  v.  State,  17  Tex.  App. 
178,  50  Am.  Rep.  122;  Woodard  v. 
State,  9  Tex.  App.  412. 

79.  Ghezem  v.  State,  56  Neb.  496,  76 
N.  W.  1056. 

Alleging  want  of  consent  in  indict- 
ment for  larceny  generally,  see  supra, 
II,  B,  2,  g. 

80.  Fallon  v.  People,  2  Abb.  Dec.  S3, 
41  N.  Y.  145;  Wilson  r.  State,  71  Tex. 
Crim.  426,  160  S.  W.  967;  Sims  v.  State, 
64  Tex.  Crim.  435,  142  S.  W.  572; 
Campbell  v.  State,  61  Tex.  Grim.  504, 
135  S.  W.  548;  Chitwood  r.  State,  44 
Tex.  Crim.  439,  71  S.  W.  973;  Green  v. 
State,  28  Tex.  App.  493,  13  S.  W.  784; 
Shaw  V.  State,  23  Tex.  App.  493,  5 
S.  W.  317;  Bennett  r.  State,  16  Tex. 
App.  236. 

As  to  allegations  of  value  generally, 

see  supra,  II,  B,  2,  j,  (I). 

81.  People  r.  Lonnen,  139  Gal.  634, 
73  Pac.  58(5. 

As  to  necessity  for  alleging  asporta- 
tion in  indictment  or  information  for 
larceny  generally,  see  supra,  II,  B, 
2,  d. 
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(IV.)  Larceny  From  Building.82  —  An  indictment  charging  the  defend- 
ant with  larceny  from  a  building  need  only  allege  such  ingredients 
of  the  offense  as  are  made  necessary  by  the  statute.^^  It  is  not  neces- 
sary that  the  indictment  describe  the  building  or  dwelling-house  in 
the  same  words  that  the  statute  defining  the  offenses  uses;  any  de- 
scription which  in  the  ordinary  use  of  language  conveys  the  required 
meaning  is  sufficient.**  Where  the  building  is  otherwise  sufficiently 
described,  as  by  stating  a  particular  name  by  which  it  is  known,  it 
is  unnecessary  to  allege  the  name  of  the  owner.*"  It  is  erroneous  to 
lay  the  ownership  of  the  house  in  the  owner  in  fee  who  haa  leased  it 
to  another  who  exercises  complete  control  over  it.^'  Where  the  lar- 
ceny occurred  in  a  particular  room,  the  occupant  of  such  room  may 
be  described  as  the  owner  of  the  building.*^  The  indictment  or  in- 
formation need  contain  no  allegation  as  to  the  value  of  property  stolen 
under  the  aggravating  circumstances  of  theft  from  a  building.®^ 

(V.)  Miscellaneous  Larcenies.  —  The  statutes  define  many  offenses  kin- 
dred to  larceny:'"  and  in  each  instance,  the  indictment  must  contain 
all  the  averments  essential  to  the  charging  of  the  offense  as  defined 
by  the  statute.*" 


82.  As  to  prosecution  for  burglary, 
Bee  the  title  "Burglary." 

83.  Ga.— Jones  v.  State,  91  S.  E.  67 
(must  allege  that  the  larceny  was  pri- 
vately committed);  Kimbrough  f.  State, 
101  Ga.  583,  29  S.  E.  39;  Smith  f. 
State,  60  Ga.  430.  Me.— State  v.  Sav- 
age, 32  Me.  583,  should  allege  use  to 
which  building  put  to.  N.  0. — State 
V.  Harris,  119  N.  C.  811,  26  S.  E.  148. 
Eng. — Rex  v.  Etherington,  2  East  P.  C. 
635,  2  Leach  C.  C.  671. 

[a]  To  sustain  conviction  for  ag- 
gravated offense,  indictment  must  al- 
lege that  the  larceny  was  committed 
"in  the  day  time."  Tully  t:  Com.,  4 
Mete.  (Mass.)  357;  Hutchinson  v.  Com., 
4  Mete.  (Mass.)  359;  Hopkins  v.  Com., 
3  Mete.  (Mass.)  460;  Haggett  v. 
Com.,  3  Mete.  (Mass.)  457. 

[b]  Omission  to  allege  that  the  act 
of  stealing  was  done  privately  cured 
by  verdict.  Kimbrough  v.  State,  101 
Ga.  583,  29  S.  E.  39;  Smith  v.  State,  60 
Ga.  430. 

[c]  For  indictments  held  sufficient 
to  charge  larceny  from  a  house,  see 
United  States  r.  Gassawav,  1  Hayw.  & 
H.  174,  25  Fed.  Cas.  No.  15,190;  Jeffer- 
son V.  State,  117  Ga.  710,  45  S.  E. 
61. 

84.  Mich. — People  r.  Klammer,  137 
Mich.  399,  100  N.  W.  600.  Ore.— State 
V.  O'Neil,  21  Ore.  170,  27  Pac.  1038, 
charging  larceny  "in  a  dwelling,  name- 
ly the  Riverside  Hotel,"  sufficiently 
alleges  that  the  larceny  was  committed 
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in  a  house.  Tex. — Irvin  v.  State,  37 
Tex.  412,  smoke-house  sufficient  to  de- 
scribe house. 

[a]  A  warehouse  is  sufficiently  de- 
scribed as  a  storehouse.  Martin  v. 
State,  95  Ga.  478,  20  S.  E.  271;  State 
V.  Sprague,  149  Mo.  409,  50  S.  W. 
901. 

[b]  A  store  is  sufficiently  described 
as  a  shop.  Com.  v.  Riggs,  14  Gray 
(Mass.)  376,  77  Am.  Dec.  333.  But  see 
State  V.  Canney,  19  N.  H.  135,  holding 
"shop"  and  "store"  not  synonymous 
words  by  reason  of  the  particular  stat- 
ute. 

85.  State  v.  Minek,  94  Minn.  50,  102 
N.  W.  207. 

86.  Trice  v.  State,  116  Ga.  602,  42 
S.  E.  1008. 

87.  Trice  v.  State,  116  Ga.  602,  42 
S.  E.  1008;  Farlinger  v.  State,  110  Ga. 
313,  35  S.  E.  152. 

Averring  ownership  generally  in  in- 
dictment or  information  for  larceny, 
see  supra,  II,  B,  2,  i. 

88.  Boiling  r.  State,  98  Ala.  80, 12  So. 
782;  State  r.  Sharp,  106  Mo.  106,  17 
S.  W.  225;  State  v.  Castor,  93  Mo.  242, 
5  S.  W.  906;  State  v.  Butterfield,  75  Mo. 
297;  State  v.  Beckworth,  68  Mo.  82; 
State  t'.  Weldon,  70  Mo.  572  (prior  con- 
viction of  similar  offense);  State  f. 
Ramelsburg,  30  Mo.  26. 

Allegations  of  value  in  charge  of  lar- 
ceny generally,   see  supra,  II,  B,  2,  j. 

89.  See   generally   the   statutes. 

90.  See  the  following:  Ala. — Carl  v. 
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(VI.)  Attempt  To  Commit  Larceny."  —Where  the  statute  contains  a 
form  of  indictment  for  charging  an  attempt  to  commit  larceny,  an 
indictment  therefor  need  specify  the  offense  with  no  greater*  par- 
ticularity.^- It  must  allege  the  performance  of  some  overt  act  toward 
the  commission  of  the  offense,^^  and  that  the  accused  failed  in  the 
perpetration  of  the  offense."*  It  need  not  describe  or  specify  the  par- 
ticular articles  intended  to  be  stolen;*^  nor  is  it  necessary  to  allege 


State,  125  Ala.  89,  28  So.  505;  McCord 
r.  State,  79  Ala.  269;  Holly  v.  State, 
54  Ala.  238.  Fla.— Long  v.  State,  42 
Fla.  509,  28  So.  775.  Kan.— State  v. 
Bellamy,  63  Kan.  144,  65  Pac.  274; 
State  V.  Lowe,  56  Kan.  594,  44  Pac. 
20,  unnecessary  to  use  the  word  "wil- 
fully" where  the  indictment  sufficient- 
ly shows  that  the  act  of  killing  cattle 
with  intent  to  steal  the  carcasses  was 
wilful.  Mo. — State  v.  Ravenscraft,  62 
Mo.  App.  109.  Ore. — State  r.  Lee,  17 
Ore.  488,  21  Pac.  455,  indictment  for 
larceny  in  defacing  earmarks  upon  cat- 
tle need  not  describe  the  earmarks  nor 
how  they  were  defaced.  Eng. — Rex  v. 
Sadler,  2  Chit.  519,  18  E.  C.  L.  766, 
indictment  for  taking  fish  without  con- 
Bent  of  owner  should  allege  that  of- 
fense was  committed  in  an  enclosed 
ground. 

[a]  Under  a  statute  making  steal- 
ing "from  the  field"  a  felony,  an 
indictment  which  charges  the  stealing 
of  corn  "in  the  field"  has  been  held 
fatally  defective.  State  v.  Nelson,  28 
S.  C.  16,  4  S.  E.  792  (failure  to  allege 
that  it  was  taken  "from  the  field" 
will  reduce  the  charge  to  simple  lar- 
ceny); State  V.  Shuler,  19  S.  C.  140. 

[b]  Under  a  statute  making  it  lar- 
ceny to  steal  the  temporary  use  of  a 
horse  (1)  without  the  consent  of  the 
person  in  control,  the  indictment  is  not 
vitiated  by  an  allegation  charging  the 
stealing  of  the  temporary  use  of  a 
buggy  (State  r.  Darden,  117  N.  C.  697, 
23  S.  E.  106),  (2)  but  a  failure  to 
negative  that  the  taking  was  without 
such  consent  renders  the  indictment  de- 
fective. Blackman  v.  State,  98  Ala.  77, 
13  So.  316. 

[c]  Annual  Products. — (1)  Under  a 
statute  making  it  larceny  to  unlaw- 
fully pull  off  and  carry  away  certain 
specified  growing  products,  the  indict- 
ment need  not  allege  that  any  of  the 
articles  so  enumerated  are  "annual 
products  attached  to  the  soil."  State 
t.  AUisbach,  69  Ind.  50.  (2)  An  al- 
legation that  the  corn  stolen  was  part 


of  an  outstanding  crop,  excludes  the 
idea  of  a  severance  by  some  other  per- 
son than  defendant.  Holly  v.  State, 
54  Ala.  238.  (3)  But  if  the  indict- 
ment charged  the  pulling  off  and  carry- 
ing away  of  other  products  than  those 
specifically  mentioned  in  the  statute,  it 
should  state  that  they  were  annual 
products  attached  to  the  realty.  State 
c.  AlUsbaeh,  69  Ind.  50. 

91.  For  form  of  an  Indictment 
charging  an  attempt  to  commit  lar- 
ceny, see  Com.  v.  McDonald,  5  Cush. 
(Mass.)  365. 

92.  Jackson  v.  State,  91  Ala.  55,  8 
So.  773,  24  Am.  St.  Rep.  860;  Com. 
V.  Cline,  213  Mass.  225,  100  N.  E. 
358;  Com.  v.  Drohan,  210  Mass.  445,  97 
N.  E.  89. 

93.  Conn.— State  v.  Wilson,  30  Conn. 
500.  Mass.— Com.  r.  Sherman,  105  Mass. 
169;  Com.  f.  McDonald,  5  Cush.  365. 
Nev. — State  v.  Brannan,  3  Nev.  238. 
Pa. — Randolph  v.  Com.,  6  Serg.  8c  R. 
398. 

[a]  Facts  and  Not  Conclusions  Must 
Be  Stated. — The  conclusion  that  the  de- 
fendant did  "feloniously  attempt  to 
steal,  take  and  carry  away,"  is  not 
a  sufficient  allegation.  The  facts  upon 
which  such  conclusion  is  based  must 
be  stated,  so  that  the  jury  might  judge 
for  themselves  whether  the  defendant 
had  attempted  the  commission  of  the 
crime  charged.  State  v.  Brannan,  3 
Nev.  238.  But  see  Jackson  v.  State, 
91  Ala.  55,  8  So.  773,  24  Am.  St.  Rep. 
860,  holding  such  a  charge  sufficient. 

94.  Com.  t\  Sherman,  105  Mass.  169; 
Com.  V.  McDonald,  5  Cush.  (Mass.)  365. 

95.  Ind.— Bloch  v.  State,  161  Ind. 
276,  68  N.  E.  287.  Mass.— Com.  f. 
Cline,  213  Mass.  225,  100  N.  E.  358; 
Com.  V.  McDonald,  5  Cush.  365.  Mo. 
State  V.  Hughes,  76  Mo.  323.  N.  a 
State  V.  Utley,  82  N.  C.  556.  Tenn. 
Hayes  v.  State,  15  Lea  64.  Eng.— Beg. 
i.  Johnson,  Leigh  &  C.  489,  10  Cox 
C.  C.  13,  13  Wklv.  Rep.  101,  10  Jur. 
(N.  S.)    1160,   11  *L.   T.   389,   34   L.   J. 
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their  value."  Nor  need  an  indictment  charging  an  attempt  to  com- 
mit larceny  from  the  person  aver  that  the  person  had  anything  in  his 
possession  which  could  have  been  the  subject  of  larceny.^^ 

m.  Where  Several  Articles  Taken  From  Several  Oumers.  —  An  in- 
dictment or  information  charging  that  several  articles  were  taken 
from  different  owners  at  the  same  time  and  place  charges  but  one 
offense,  which  is  properly  set  out  in  one  count.®^  However,  in  order 
to  come  within  this  rule,  the  averments  of  the  count  must  affirmatively 
show  that  the  property  of  the  different  owners  was  stolen  at  the  same 
time  and  place.*^ 

C.  Trial.^  —  1.  Variance.^  —  a.  As  to  Ownership.  —  An  allega- 
tion of  ownership  contained  in  an  indictment  or  information  for  lar- 
ceny must  usually  be  proved  as  alleged.^  But  an  allegation  of  owner- 
ship in  a  person  will  be  supported  by  proof  showing  either  a  special 


M.  C.  24.  Can. — Queen  v.  Taylor,  5 
Can.  Grim.  Cas.  89. 

[a]  Distinction  Between  Larceny 
and  an  Attempt  To  Commit  Larceny 
as  to  Description  of  Property. — The 
felonious  theft  of  specified  property  is 
the  thing  charged  in  the  indictment  for 
larceny,  and  necessary  to  constitute  the 
offense.  It  is  the  attempt  to  commit 
a  larceny,  not  the  actual  larceny  of 
any  particular  goods  or  property,  that 
constitutes  this  offense.  Hayes  v.  State, 
15  Lea  (Tenn.)   64. 

As  to  description  of  stolen  property 
in  indictments  charging  larceny,  see 
supra,   II,   B,   2,   h. 

96.  Bloeh  v.  State,  161  Ind.  276,  68 
N.  E.  287;  Short  r.  State,  63  Ind.  376; 
Com.  V.  Cline,  213  Mass.  225,  100  N. 
E.  358;  Com.  v.  Drahan,  210  Mass.  445, 
97  N.  E.  89;  Com.  v.  McDonald,  5  Cush. 
(Mass.)   365. 

Allegations  (1)  of  value  in  indict- 
ments or  information  charging  larceny 
fjenerally,  see  supra,  II,  B,  2,  j;  (2) 
charging  larceny  from  the  person,  see 
supra,  II,  B,  2,  1,  (III);  (3)  charging 
larceny  from  a  building,  see  supra,  II, 
B,  2,  1,  (IV). 

97.  Conn.— State  v.  Wilson,  30  Conn. 
500.  Mass. — Com.  v.  Cline,  213  Mass. 
225,  100  N.  E.  358;  Com.  v.  Sherman, 
105  Mass.  169;  Com.  v.  McDonald,  5 
Cush.  365.  N.  Y.— People  v.  Bush,  4 
Hill  133.  Pa.— Rogers  v.  Com.,  5  Serg. 
&  R.  463. 

Necessity  of  description  showing  that 
property  stolen  is  the  subject  of  lar- 
ceny, see  supra,  II,  B,  2,  h,   (I). 

98.  See  12  Standard  Proc.  514,  et 
seq. 

99.  Ala.— Clemm   v.  State,   154  Ala. 
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12,  45  So.  212,  129  Am.  St.  Rep.  17. 
D.  C. — Hoiles  v.  United  States,  3  Mac- 
Arthur  370,  36  Am.  Rep.  106.  Ind. 
Furnace  v.  State,  153  Ind.  93,  54  N.  E, 
441;  Joslyn  v.  State,  128  Ind.  160,  27 
N.  E.  492,  25  Am.  St.  Rep.  425.  Mich. 
People  V.  Johnson,  81  Mich.  573,  45  N.  ' 
W.  1119.  Mont.— State  r.  Mjelde,  29 
Mont.  490,  75  Pac.  87.  Nev.— State  v. 
Douglas,  26  Nev.  196,  65  Pac.  802,  99 
Am.  St.  Rep.  688.  Ore.— State  v.  Clark, 
46  Ore.  140,  80  Pac.  101.  Pa.— Fulmer 
r.  Com.,  97  Pa.  503.  Tex.— Peck  v. 
State,  54  Tex.  Crim.  81,  111  S.  W.  1019, 
16  Ann.  Cas.  583;  Long  v.  State,  43 
Tex.  467;  Addison  v.  State,  3  Tex.  App. 
40.  Vt.— State  v.  Newton,  42  Vt.  537. 
Wash.— State  v.  Butts,  42  Wash.  455, 
85  Pac.  33;  State  v.  Bliss,  27  Wash. 
463,  68  Pac.  87. 

[a]  In  the  absence  of  such  a  show- 
ing, upon  demurrer  to  the  information 
or  indictment,  the  intendment  will  be 
indulged  that  two  distinct  larcenies 
were  committed.  Clemm  v.  State,  154 
Ala.  12,  45  So.  212,  129  Am.  St.  Rep. 
17. 

[b]  Sufficient  Averments.  —  Indict- 
ments alleging  that  the  defendant  did 
on  a  certain  day  and  within  a  county 
named  commit  the  larceny,  sufficiently 
show  that  the  taking  was  at  the  same 
time  and  place.  Ga. — Lowe  v.  State, 
57  Ga.  171.  la. — State  r.  Larson,  85 
Iowa  659,  52  N.  W.  539.  Nev.— State 
r.  Douglas,  26  Nev.  196.  65  Pac.  802, 
99  Am.  St.  Rep.  688.  Va.— Alexander 
f.    Com.,   90    Va.   809,   20   S.   E.    782. 

1.  See  generally  the  title   "Trial." 

2.  See  generally  the  title  "Vari- 
ance. ' ' 

3.  Ark. — McLen-iOre    v.    State,    111 
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or  general  ownership  m  such  person.*  Where  the  ownership  of  several 
articles  stolen  is  laid  in  one  person,  the  indictment  will  be  supported 
by  evidence  showing  that  any  one  of  the  articles  described  belonged  to 
such  person.*    And  where  the  ownership  is  laid  in  one  person,  there 


Ark.  457,  164  S.  W.  119;  Wells  v.  State, 
102  Ark.  627,  145  S.  W.  531;  Fletcher 
r.  State,  97  Ark.  1,  132  S.  W.  918; 
Russell  V.  State,  97  Ark.  92,  133  S.  W. 
188.  Ariz. — Lujan  v.  State,  16  Ariz. 
123,  141  Pac.  706;  Maxwell  v.  Terri- 
tory, 10  Ariz.  1,  85  Pac.  116;  Martinez 
V.  Territory,  5  Ariz.  55,  44  Pac.  1089. 
Colo,— Roland  v.  People,  23  Colo.  283, 
47  Pac.  269.     Del.— State  v.  Williams, 

100  Atl.  407;  State  v.  Fitzpatrick,  9 
Houst.  385,  32  Atl.  1072.  Ga.— Haw- 
kins V.  State,  95  Ga.  458,  20  S.  E.  217; 
Martin  v.  State,  17  Ga.  App.  612,  87 
S.  E.  844.  Idaho.— People  v.  Frank,  1 
Idaho  200.  lU.— People  v.  Csontos,  275 
111.  402,  114  N.  E.  123.  Ind.— Bell  v. 
State,  46  Ind.  453;  King  v.  State,  44 
Ind.  285;  Marcus  v.  State,  26  Ind.  101; 
Widner  v.  State,  25  Ind.  234.  la. 
State  V.  Loomis,  129  Iowa  141,  105 
N.  W.  397;  State  v.  Wasson,  126  Iowa 
320,  101  N.  W.  1125;  State  v.  Repp,  104 
Iowa  305,  73  N.  W.  829,  65  Am.  St. 
Rep.  463,  10  L.  R.  A.  687.  Ky.— Hens- 
ley  r.  Com.,  1  Bush  11,  89  Am.  Dec. 
604.  Miss.— McDowell  v.  State,  68 
Miss.  348,  8  So.  508.  Mo.— State  v.  Go- 
forth,  136  Mo.  Ill,  37  S.  W.  801;  State 
V.  Lawler,  130  Mo.  366,  32  S.  W.  979, 
51  Am.  St.  Rep.  575;   State  v.  Nelson, 

101  Mo.  477,  14  S.  W.  718,  10  L.  R.  A. 
39;  State  v.  Roswell,  153  Mo.  App.  338, 
133  S.  W.  99.  N.  H.— State  v.  Ellison, 
58  N,  H.  325.  N.  C— State  v.  Bell,  65 
N.  C.  313.  Okla.— Bayless  v.  State,  9 
Okla.  Crim.  27,  130  Pac.  520.  S.  C. 
State  V.  London,  3  S.  C.  230;  State  v. 
Ryan,  4  McCord  L.  16,  17  Am.  Dec. 
702.  Tex.— Schenk  v.  State,  76  Tex. 
Crim.  235,  174  S.  W.  357;  Ritcher  r. 
State,  38  Tex.  643;  Radford  v.  State, 
35  Tex.  15;  Clark  v.  Stat^,  29  Tex. 
App.  437,  16  S.  W.  171.  Va.— Jones  r. 
Com.,  17  Gratt.   (58  Va.)   563. 

As  to  allegation  of  ownership  see 
supra,  II,  B,  2,  i. 

4:,  Ala.— White  v.  State,  12  Ala. 
App.  160,  68  So.  521.  Ark.— Rynes  v. 
State,  99  Ark.  121,  137  S.  W.  800; 
Fletcher  v.  State,  97  Ark.  1,  132  S.  W. 
918;  Cook  V.  State,  80  Ark.  495,  97 
S.  W.  683;  Merritt  v.  State,  73  Ark. 
32,  83  S.  W.  330;  McCowan  v.  State, 
58  Ark.  17,  22  S.  W.  955.  Idaho.— State 


V.  Farris,  5  Idaho  666,  51  Pac.  772.  Ill 
Barnes  v.  People,  18  111.  52,  65  Am'. 
Dec.  699.  Ind.— State  r.  Tillett,  173 
Ind.  133,  89  N.  E..  589,  140  Am.  St. 
Rep.  246,  20  Ann.  Cas.  1262;  Edson  v. 
State,  148  Ind.  283,  47  N.  E.  625. 
Me.— State  v.  Somerville,  21  Me.  14,  38 
Am.  Dec.  248;  State  v.  Furlong,  19  Me 
225.  Mass.— Com.  v.  Sullivan,  104  Mass. 
552;  Com.  v.  O'Hara,  10  Gray  469; 
Com.  V.  Morse,  14  Mass.  217.  Neb. 
Sharp  V.  State,  61  Neb.  187,  85  N.  W, 
38.  N.  J.— Adams  v.  State,  45  N.  J. 
L.  448.  Okla.— Martin  r.  Territory,  4 
Okla.  105,  43  Pac.  1067.  Tex.— Digno- 
witty  V.  State,  17  Tex.  521,  67  Am. 
Dec,  670;  Lane  r.  State,  69  Tex.  Crim. 
65,  1.52  S.  W.  897;  Kersh  v.  State,  45 
Tex.  Crim.  451,  77  S.  W.  790;  Jinks 
r.  State,  5  Tex.  App.  68.  W.  Va. 
State  v.  Heaton.  23  W.  Va.  773. 

As  to  allegation  of  ownership  In 
real  or  special  owner,  see  supra,  II.  B. 
2,  i,  (IV),  (A). 

[a]  Under  statutes  providing  that 
the  ownerslilp  of  partnership  property 
may  be  laid  in  one  or  more  of  the 
partners  (see  supra,  II,  B,  2,  i,  [IV], 
[E]),  there  is  no  variance  between  an 
allegation  of  ownership  in  a  person  and 
proof  showing  him  to  be  a  member  of 
a  partnership  owning  such  property. 
Taylor  v.  State  (Ala.  App.),  72  So. 
557;  Davis  v.  State,  63  Tex.  Crim.  453, 
140  S.  W.  349;  Coates  v.  State,  31 
Tex.  Crim.  257,  20  S.  W.  585. 

[b]  An  allegation  that  the  property 
was  stolen  from  a  corporation  (see 
supra,  II,  B,  2,  i,  [IV],  [C]),  is  sup- 
ported by  proof  that  it  was  taken  from 
a  de  facto  corporation.  Ariz. — Webb  r. 
State,  14  Ariz.  506,  131  Pac.  970.  Ind. 
Smith  v.  State,  28  Ind.  321.  La.— State 
V.  Collens,  37  La.  Ann.  607.  Mo.— State 
f.  Henschel,  250  Mo.  263,  157  S.  W. 
311;  State  v.  Clark,  223  Mo.  48,  122 
S.  W.  665,  18  Ann.  Cas.  1120;  State 
V.  Jones,  168  Mo.  398,  68  S.  W.  566. 
Neb.— Sharp  r.  State,  61  Neb.  187,  85 
N.  W.  38;  Braithwaite  v.  State,  28  Neb. 
832,  45  N.  W.  247.  Ore.— State  r.  Ad- 
ler,  71  Ore.  70,  142  Pac.  344.  And  see 
generally  3  Ency.  or  Ev.  594. 

5.  State  f.  I.  En,  10  Nev.  277;  State 
V.  Evans,  23  S.  C.  209. 
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is  no  variance  if  the  proof  shows  that  the  title  is  in  him  and  another 
person  jointly.®  But  in  those  jurisdictions  following  the  common  law 
rule  of  laying  ownership  in  all  of  the  joint  owners/  such  a  difference 
between  the  allegation  and  the  proof  constitutes  such  a  variance  as , 
will  e-ntitle  the  defendant  to  an  acquittal  under  the  indictment,'  un-- 
les3  the  proof  also  shows  that  the  person,  in  whom  ownership  was  laid, 
had  exclusive  possession  and  control  of  the  property  at  the  time  of  its 
taking.*  Where  the  ownership  is  laid  in  several  persons  as  joint  own- 
ers, proof  of  ownership  in  a  less  number  constitutes  a  variance,^"  as 
will  also  proof  of  ownership  in  severalty."  An  indictment  charging 
the  ownership  of  the  stolen  property  to  be  in  the  husband  is  not  sus- 
tained by  proof  showing  it  to  be  the  separate  property  of  the  wife." 
An  indictment  alleging  ownership  and  possession  in  the  real  owner 
of  an  estray  is  fatally  variant  from  proof  showing  that  the  property 
was  taken  from  the  custody  of  the  person  who  was  holding  the  same 
as  lost  property."  In  those  jurisdictions  where  the  indictment  must 
allege  that  the  property  was  stolen  from  the  possession  of  some  per- 
son/* an  allegation  that  the  property  was  taken  from  the  possession 


6.  Ala. — Payne  v.  State,  140  Ala. 
148,  37  So.  74  (ownership  laid  in  one 
spouse  of  community  property) ;  White 
V.  State,  12  Ala.  App.  160,  68  So.  521. 
Del.— State  v.  Williams,  100  Atl.  407; 
State  V.  Dredden,  1  Marv.  522,  41  Atl. 
925.  Idaho. — State  v.  Eooke,  10  Idaho 
388,  79  Pac.  82;  State  v.  Ireland,  9 
Idaho  686,  75  Pac.  257.  But  see  Peo- 
ple V.  Frank,  1  Idaho  200.  Tex.— Dun- 
can V.  State,  49  Tex.  Crim.  150,  91 
S.  W.  572;  Pitts  f.  State  (Tex.  App.), 
14  S.  W.  1014;  Clark  v.  State,  26  Tex. 
App.  486,  9  S.  W.  767;  Wilson  v.  State, 
3  Tex.  App.  206. 

As  to  allegation  of  ownership  in  joint 
owners,  see  supra,  II,  B,  2,  i,  (IV), 
(F). 

As  to  allegation  of  ownership  of 
community  property,  see  supra,  II,  B, 
2,  i,   (IV),   (L),   (2). 

7.  See  supra,  II,  B,  2,  i,  (IV),  (F). 

8.  Mass. — Com.  v.  Arrance,  5  Allen 
517.  Miss.— McDowell  v.  State,  68 
Miss.  348,  8  So.  508.  N.  H.— State  v. 
McCoy,  14  N.  H.  364.  N.  C— State  v. 
Edwards,  86  N.  C.  666;  State  i\  Bur- 
gess, 74  N.  C.  272;  State  v.  Patterson, 
68  N.  C.  292.  S.  C— State  v.  London, 
3  S.  C.  230;  State  v.  Owens,  10  Rich. 
169. 

9.  Merritt  t:  State,  73  Ark.  32,  83 
8.  W.  330;   Scott  v.  State,  42  Ark.  73. 

As  to  averring  ownership  in  person 
in  possession  and  control,  see  supra,  II, 
B.  2,  i,  (IV),  (B). 

10.  Ala.— Walker  v.  State,  111  Ala. 
29,    20    So.    C12;    Parmer   v.    State,  11 
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Ala.  416.  Ind.— Marcus  f.  State,  26 
Ind.  101;  Widner  i".  State,  25  Ind.  234. 
N.  H.— State  v.  Ellison,  58  N.  H.  325. 
S.  C— State  V.  Ryan,  4  McCord  L.  16, 
17  Am.  Dec.  702.  Tex. — Brown  v.  State, 
35  Tex.  691;  Hardeman  r.  State,  58 
Tex.  Crim.  51,  124  S.  W.  632;  Franklin 
V.  State,  53  Tex.  Crim.  547,  110  S.  W. 
909;  Hernandez  v.  State,  43  Tex.  Crim. 
80,  63  S.  W.  320. 

[a]  But  see  Porter  v.  State,  123 
Ark.  519,  185  S.  W.  1090,  holding  that 
the  insertion  of  the  name  of  a  person 
as  an  owner,  who,  in  fact,  has  no  in- 
terest in  the  property,  is  merely  sur- 
plusage and  does  not  prejudice  the  de- 
fendant's rights. 

11.  State  V.  Williams  (Del.),  100 
Atl.  407;  State  v.  Ellison,  58  N.  H. 
325. 

As  to  allegation  of  ownership  where 
property  stolen  is  severally  owned,  see 
supra,  II,  B,  2,  i,  (IV),  (G). 

12.  Stevens  v.  State,  44  Ind.  469; 
Com.  i\  Martin,  5  Clark  245,  1  Am. 
Law  Reg.  434. 

As  to  allegation  of  ownership  in  hus- 
band and  wife,  see  supra,  II,  B,  2,  i, 
(IV),   (L). 

13.  Williams  v.  State,  47  Tex.  Crim. 
536,  84  S.  W.  829;  Tinney  v.  State,  24 
Tex.  App.  112,  5  S.  W.  831. 

As  to  allegation  of  ownership  in 
estrays,  see  supra,  II,  B,  2,  i,  (V), 
(A). 

14.  See  supra,  II,  B,  2,  i,  (IV), 
(B). 
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of  a  certain  person  is  fatally  variant  from  proof  sho\Wng  it  to  have 
been  taken  from  some  other  person  •,^^  and  an  allegation  of  joint  pos- 
session is  not  sustained  by  proof  of  possession  in  one.^'  An  allegation 
that  the  owner  of  the  property  stolen  was  unknown  is  variant  from 
proof  showing  that  the  name  of  the  owner  was  known. ^^ 

b.  ^5  to  Number  or  Quantity.  —  It  is  not  a  fatal  variance  that  the 
party  is  charged  with  stealing  several  articles  while  the  proof  estab- 
lishes the  larceny  of  a  less  number,  where  the  theft  of  any  of  them 
constitutes  the  offense  ;^^  and  this  is  also  true  where  the  charge  is  of 
the  larceny  of  a  certain  measurement  of  property  and  the  proof  shows 
it  to  be  of  a  less  quantity  than  alleged. ^''  But  where  the  value  of  the 
articles  is  given  collectively,  and  the  proof  shows  that  only  part  of 
such  articles  were  stolen,  a  variance  will  result  as  it  cannot  be  deter- 
mined whether  the  articles  stolen  were  deemed  by  the  grand  jury  to 
have  any  value.^*^  Proof  of  the  theft  of  a  number  of  articles  of  prop- 
erty is  not  variant  from  an  allegation  that  but  one  article  was  takcu.-^ 

e.  As  to  Description.'^^  —  All  material  parts  of  the,  description  of 
property  stolen  must  be  proved  as  alleged  in  the  indictment  or  in- 


15.  Green  v.  State  (Tex.  Crim.),  30 
S.  W.  220;  Williams  v.  State,  26  Tex. 
App.  131,  9  S.  W.  357;  Conner  v.  State, 
24  Tex.  App.  245,  6  S.  W.  138;  Alex- 
ander V.  State,  24  Tex.  App.  126,  5 
S.  W.  840;  Hall  v.  State,  22  Tex.  App 
632,  3  S.  W.  338;  Frazier  v.  State,  18 
Tex.  App.  434. 

16.  Owens  v.  State,  28  Tex.  App.  122, 
12  S.  W.  506. 

17.  Me. — State  v.  Furlong,  19  Me. 
225.  S.  C— State  v.  Eyan,  4  McCord 
L.  16,  17  Am.  Dee.  702.  Tex.— Swink 
V.  State,  32  Tex.  Crim.  530,  24  S.  W. 
893;  Sharp  v.  State,  29  Tex.  App.  211, 
15  S.  W.  176;  Boren  v.  State,  23  Tex. 
App.  28,  4  S.  W.  463. 

As  to  allegation  of  ownership  where 
owner  unknown,  see  swpra,  II,  B,  2,  i, 
(III). 

18.  Colo. — Kollenberger  v.  People,  9 
Colo.  233,  11  Pac.  101.  Fla.— Raines 
V.  State,  42  Fla.  141,  28  So.  57.  Ga. 
Warren  t.  State,  12  Ga.  App.  695,  78 
S.  E.  202.  Ind.— Edson  r.  State,  148 
Ind.  283,  47  N.  E.  625.  la.— State  v. 
Hessian,  58  Iowa  68,  12  N.  W.  77. 
Miss. — Swinney  f.  State,  8  Smed.  &  M. 
576.  Mo.— State  v.  Thompson,  137  Mo. 
620,  39  S.  W.  83.  N.  C— State  v. 
Moore,  129  N.  C.  494,  39  S.  E.  626,  55 
L.  R.  A.  96;  State  r.  Martin,  82  N.  C. 
659.  Okla. — Chappelear  v.  State,  10 
Okla.  Crim.  392,  136  Pac.  978.  Pa. 
Com.  V.  Dingman,  26  Pa.  Super.  615. 
S.  C— State  V.  Evans,  23  S.  C.  209; 
State  V.  Bunten,  2  Nott  &  McC.  441. 


S.  D. — State  v.  Montgomery,  17  S.  D. 
500,  97  N.  W.  716.  Tex.— Rice  v.  State 
(Tex.  Crim.),  179  S.  W.  876;  Schenk 
V.  State,  76  Tex.  Crim.  235,  174  S.  W. 
357;  Sims  f.  State,  64  Tex.  Crim.  435, 
142  S.  W.  572;  Green  v.  State  (Tex. 
Crim.),  86  S.  W.  332;  Kersh  v.  State, 
45  Tex.  Crim.  451,  77  S.  W.  790;  Gris- 
som  V.  State,  40  Tex.  Crim.  146,  49  S. 
W.  93;  Jones  v.  State  (Tex.  Crim.), 
44  S.  W.  162;  Alderson  v.  State,  2  Tex. 
App.  10.  Va. — Harvey  r.  Com.,  23 
Gratt.  (64  Va.)  941.  Can.— Regina  v. 
St.  Denis,  8  Ont.  Pr.  16. 

19.  State  r.  Heck,  1  Marv.  (Del.) 
524,  41  Atl.  142,  averment  of  theft  of 
one  pound  of  tobacco  supported  by 
proof  showing  that  less  than  a  pound 
was  stolen. 
.   20.     Com.  r.  Lavery,  101  Mass.  207. 

As  to  allegation  of  value  in  aggre- 
gate, see  supra,  II,  B,  2,  j,  (I),  (B). 

21.  Jackson  v.  State,  14  Ind.  327 
(allegation  of  theft  of  horse  is  not 
variant  from  proof  showing  the  theft 
of  such  horse,  together  with  saddles, 
blankets,  etc.);  Gorrell  v.  State,  73  Tex. 
Crim.  232,  164  S.  W.  1012;  Coward  V. 
State,  24  Tex.  App.  590,  7  S.  W.  332. 

[a]  The  state  need  not  elect  as  to 
which  particular  head  of  cattle  was 
meant,  where  the  proof  shows  that  sev- 
eral head  were  taken  although  the  in- 
dictment alleged  that  but  one  head  of 
cattle  was  stolen.  Gorrell  r.  State,  73 
Tex.  Crim.  232,  164  S.  W.  1012. 

22.  As  to  allegation  of  description, 
see  supra,  II,  B,  2,  h. 
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formation,  or  a  fatal  variance  will  result ;"  and  where  the  state  alleges 
the  description  of  the  articles  with  unnecessary  particularity,  the  bur- 
den is  cast  upon  it  to  prove  the  circumstances  of  the  description  as  al- 
leged.2*  Where  part  of  the  description  may  be  rejected  as  surplusage 
without  prejudicing  the  defendant,  however,  there  is  no  variance  if 
the  proof  establishes  that  such  surplus  allegation  was  false,"  or  fails 
to  prove  such  surplus  allegation  as  alleged.^"  An  indictment  charging 
the  larceny  of  a  particularly  described  article  is  not  sustained  by  proof 
of  the  larceny  of  another  article,  not,  in  the  ordinary  meaning  of  the 
language,  coming  within  the  description  as  alleged;'^  but  if  the  name 
as  proved  is  simply  another  commonly  accepted  term  for  the  article 
described  in  the  indictment,  there  is  no  variance.^'    Where  the  indict- 


23.  U.  S.— United  States  v.  Hardy- 
man,  13  Pet.  176,  10  L.  ed.  113.  Ala. 
Harris  v.  State,  60  Ala.  50.  Gal.— Peo- 
ple V.  Coon,  45  Cal.  672.  Ind.— Hamil- 
ton V.  State,  60  Ind.  193,  28  Am.  Rep. 
653.  Mass. — Com.  v.  Gavin,  121  Mass. 
54,  23  Am.  Rep.  255,  allegations  that 
bottles  of  liquor  were  stolen  is  not 
sustained  by  proof  that  the  liquor  was 
stolen  from  casks  and  put  in  defend- 
ant's bottles.  Eng. — Reg.  v.  Bird,  12 
Cox  C    C    257. 

24.  '  Ga.— Hardy  v.  State,  112  Ga.  18, 
37  S.  E.  95.  Ind.— Morgan  v.  State,  61 
Ind.  447.  Me. — State  v.  Jackson,  30 
Me.  29;  State  v.  Noble,  15  Me.  476. 
N.  Y. — Alkenbrack  v.  People,  1  Denio 
80.  Tex.— Hill  v.  State,  41  Tex.  253; 
Cameron  v.  State,  9  Tex.  App.  332;  Al- 
len V.  State,  8  Tex.  App.  360;  McGee 
f.  State,  4  Tex.  App.  625;  Sweat  v. 
State,  4  Tex.  App.  617;  Priesmuth  v. 
State,  1  Tex.  App.  480;  Eanjel  v.  State, 
1  Tex.  App.  461;  Warrington  v.  State, 
1  Tex.  App.  168.  Wash.— State  v.  Wil- 
son, 91  Wash.  136,  157  Pac.  474. 

[a]  Basis  of  Rule. — "This  rule  is 
based  upon  the  idea  that  the  particular 
description  is  essential  to  the  identity 
of  the  thing  taken."  State  V.  Wilson, 
91  Wash.  136,  157  Pac.  474. 

25.  State  v.  Deuel,  63  Kan.  811,  66 
Pac.  1037;  Goodall  v.  State,  22  Ohio 
St.  203. 

26.  Moore  v.  State,  179  Ind.  353,  101 
N.  E.  295. 

27.  Mo.— State  v.  Rosefelt  (Mo. 
App.),  184  S.  W.  904.  N.  Y.— People 
V.  Kehoe,  64  Hun  636,  19  N.  Y.  Supp. 
763,  10  N.  Y.  Crim.  207,  46  N.  Y.  St. 
223.  S.  C— State  v.  Cockfield,  15  Rich. 
316,  proof  of  stealing  ploughshare  does 
not  sustain  allegation  of  theft  o.f 
plough. 

[a]    Application  of  Rule. — (1)  Charge 
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of  larceny  of  "lawful  money  of  United 
States"  is  not  supported  by  proof  of 
theft  of  check  (State  v.  Castleton,  255 
Mo.  201,  164  S.  W.  492;  State  v.  Mis- 
pagel,  207  Mo.  557,  106  S.  W.  513; 
State  V.  Rosefelt  [Mo.  App.],  184  S. 
W.  904),  (2)  or  by  proof  of  the  theft 
of  national  bank  notes.  Hamilton  v. 
State,  60  Ind.  193,  28  Am.  Rep.  653. 
Compare  State  v.  Finnegan,  127  Iowa 
286,  103  N.  W.  155,  4  Ann.  Cas.  628, 
holding  that  the  words  "lawful  money 
of  the  United  States"  is  a  generic 
term  and  includes  national  bank  bills, 
[b]  Where  an  animal  is  described 
by  a  specific  name,  the  indictment  will 
not  be  supported  by  evidence  showing 
that  the  animal  does  not  belong  to  the 
class  known  by  such  name.  Ariz, 
Territory  r.  Martinez,  5  Ariz.  55,  44 
Pac.  1089,  steer  does  not  include  cow. 
Ark.— State  v.  McMinn,  34  Ark.  16©, 
"cow"  not  sufficient  description  of  a 
"bull."  Fla.— Mobley  v.  State,  57  Fla. 
22,  49  So.  941,  17  Ann.  Cas.  735,  cow 
not  supported  by  theft  of  steer.  Qa. 
Green  v.  State,  95  Ga.  463,  22  S.  E. 
289,  charge  of  stealing  a  sow  is  not 
supported  by  proof  of  stealing  a  boar. 
Mont.— State  v.  McDonald,  10  Mont.  21, 
24  Pac.  628,  24  Am.  St.  Rep.  25,  al- 
legation of  "horse"  not  supported  by 
proof  of  stealing  "gelding."  N.  C. 
State  V.  Royster,  65  N.  C.  539,  steer 
does  not  include  bull.  Tex. — Jordt  v. 
State,  31  Tex.  571,  98  Am.  Dec.  550 
(horse  not  supported  by  proof  of  theft 
of  gelding) ;  Brisco  r.  State,  4  Tex. 
App.  219,  30  Am.  Rep.  162;  Lunsford 
V.  State,  1  Tex.  App.  448,  28  Am.  Rep. 
414,  allegation  of  filly  not  supported 
bv  proof  that  mare  was  stolen. 

■^28.  Del.— State  v.  Heck,  1  Marv.  524, 
41  Atl.  142.  111.— Waller  f.  People, 
175  HI.  221,  51  N.  E.  900;  Keating  v. 
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ment  or  information  sets  out  only  a  partial,  incomplete  description  of 
the  property  stolen,  it  being  alleged  that  a  more  particular  description 
is  unknown,^'  there  will  be  a  fatal  variance,  if  the  proof  shows  that  the 
particular  description  was  known.*"  But  in  some  jurisdictions,  the  de- 
fendant will  not  be  allowed  to  traverse  the  allegation  that  a  better 
description  of  the  property  is  unknown  to  the  grand  jury,*^  nor  intro- 
duce evidence  tending  to  show  that  a  better  description  was  known  or 
could  have  been  ascertained.^^  Where  the  indictment  describes  prop- 
erty by  its  generic  term,  there  is  no  variance  if  the  proof  establishes 
the  taking  of  a  specific  article  included  in  such  genus.^^  An  allegation 
that  money  of  a  certain  character  was  stolen  is  not  variant  from  proof 
showing  that  it  was  not  all  of  such  character.^* 

d.  Common  Laiv  and  Statutory  Larceny."  —  An  indictment  alleg- 
ing a  common-law  larceny  is  not  sustained  by  proof  of  an  act  made  a 
larceny  by  statute,'"  unless  such  offense  is  regarded  as  an  actual  ex- 
tension of  larceny,  provable  by  the  same  character  of  proof,  in  which 
case  an  indictment  charging  larceny  will  be  sustained  by  proof  show- 


People,  160  111.  480,  43  N.  E.  724. 
Tex,— Schenk  v.  State,  76  Tex.  Crim. 
235,  174  S.  W.  357. 

[al  Applications  of  Rule. — (1)  A 
description  alleged  as  "one  garment, 
commonly  called  a  waterproof  coat," 
is  supported  by  proof  of  the  theft  of 
"one  gum  coat."  State  v.  Heck,  1 
Marv.  (Del.)  524,  41  Atl.  142.  (2) 
Proof  of  theft  of  a  "shoulder  wrap" 
supports  charge  of  stealing  "cape." 
Waller  v.  People,  175  111.  221,  51  N.  E. 
900. 

29.  As  to  description  where  par- 
ticular description  unknown,  see  supra, 
U,  B,  2,  h,  (II). 

30.  Fla.— Clark  v.  State,  59  Fla.  9, 
52  So.  518.  Ky.— Clary  r.  Com.,  163 
Ky.  48,  173  S.  W.  171.  Tex.— Davis  v. 
State,  32  Tex.  Crim.  377,  23  S.  W. 
794,  wherein  the  variance  was  held  not 
available  as  there  was  a  sufficient  de- 
scription of  enough  of  the  stolen  prop- 
erty to  make  the  crime  a  felony. 

31.  State  V.  Taunt,  16  Minn.  109; 
Woodring  v.  Territory,  14  Okla.  250, 
78  Pac.  85,  2  Ann.  Cas.  855, 

32.  Woodring  v.  Territory,  14  Okla. 
250,  78  Pac.  85,  2  Ann.  Cas.  855. 

33.  People  v.  Monteith,  73  Cal.  7, 
14  Pac.  373;  Smith  v.  State,  24  Tex. 
App.  290,  6  S.  W.  40. 

As  to  description  of  property  by  its 
generic  term,  see  supra,  II,  B,  2,  h, 
(V). 

34.  Green  v,  State  (Tex.  Crim.),  86 


S.    W.    332;    Pones   v.   State,   43    Tex. 
Crim.   201,  63  S.  W.   1021. 

Averments  as  to  money,  see  supra,  II, 
B,  2,  h,  (VI),   (A). 

35.  As  to  allegations  of  indictment 
or  information  charging  an  act  made 
larceny  by  statute,  see  supra,  II,  B, 
2,  1. 

36.  Ark.— Fulton  i-.  State,  13  Ark. 
168.  111.— Johnson  v.  People,  113  111. 
99.  Ind.— Eoss  v.  State,  1  Blackf.  390. 
Mo.— State  r.  Stone,  68  Mo.  101,  lar- 
ceny by  bailee.  N.  Y. — People  v.  Cum- 
mins, 153  App.  Div.  93,  138  N.  Y. 
Supp.  517;  People  v.  Cohen,  148  App. 
Div.  205,  133  N.  Y.  Supp.  103;  People 
V.  Dilcher,  38  Misc.  89,  77  N.  Y.  Supp. 
108,  16  N.  Y.  Crim.  547;  People  r. 
Hart,  35  Misc.  182,  71  N.  Y.  Supp.  492, 
15  N.  Y.  Crim.  483.  Pa.— Com.  v.  Bar- 
rett, 28  Pa.  Super.  112.  Tex. — Long 
V.  State,  39  Tex.  Crim.  461,  46  S.  W. 
821,  73  Am.  St.  Rep.  954;  Frank  f. 
State,  30  Tex.  App.  381,  17  S.  W.  936; 
Huntsman  v.  State,  12  Tex.  App.  619 
(swindling  or  embezzlement);  Brooks  i*. 
State,  26  Tex.  App.  184,  9  S.  W.  562 
(theft  by  bailee);  Taylor  f.  State,  25 
Tex.  App.  96,  7  S.  W.  861,  theft  by 
bailee. 

[a]  Character  of  Proof  Criterion. 
The  mere  fact  that  the  offense  "is 
called  'theft,'  if  in  fact  it  contains 
otker  elements  than  ordinary  theft,  and 
requires  a  different  character  of  proof, 
would  not  authorize  a  prosecution  of 
same  under  an  ordinary  charge  of 
theft;    and   this,   as   we   regard   it,   is 
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ing  an  embezzlement  or  obtaining  money  by  false  pretenses  or  other 
statutory  larceny,'^ 

Under  an  indictment  charging  grand  larceny  after  a  previous  conviction 
for  a  like  offense,  there  is  no  variance  if  the  proof  shows  the  larceny 
but  fails  to  establish  the  previoms  conviction.** 

Under  an  indictment  charging  a  bailee  or  trustee  with  larceny,  where    it    is 


the  test  or  criterion  by  which  this 
matter  is  to  be  judged."  Long  v. 
State,  39  Tex.  Grim.  461,  46  S.  W.  821, 
73  Am.  St.  Eep.  954. 

37.  Mass. — Com.  v.  McDonald,  187 
Mass.  581,  73  N.  E.  852;  Com.  v. 
Kelley,  184  Mass.  320,  68  N.  E.  346. 
N.  Y.— People  v.  Dunn.  53  Hun  381,  6 
N.  Y.  Supp.  805,  7  N.  Y.  Crim.  173,  25 
N.  Y.  St.  460.  Tex.— Simco  v.  State,  8 
Tex.  App.  406.  Va. — Duff  v.  Com.,  92 
Va.  769,  23  S.  E.  643;  Pitsnogle  v. 
Com.,  91  Va.  808,  22  S.  E.  351,  50  Am. 
St.  Eep.  867;  Anable  v.  Com.,  24  Gratt. 
(65  Va!)  563;  Price  v.  Com.,  21  Gratt. 
(62  Va.)  846;  Leftwich  v.  Com.,  20 
Gratt.  (61  Va.)  716;  Dowdy  v.  Com., 
9  Gratt.  (36  Va.)  727,  60  Am.  Dec. 
314.  Eng.— Eeg.  v.  Haigh,  7  Cox  C.  C. 
403. 

[a]  Statute  Not  Eetroactive.  —  A 
statute  permitting  a  conviction  for  em- 
bezzlement under  an  indictment  for 
theft  is  not  retroactive.  Simco  v.  State, 
8  Tex.  App.  406. 

[b]  Effect  of  Statute  of  Extension. 
Prior  to  the  statute  of  1899,  ch.  409, 
which  was  passed  in  accordance  with 
the  report  and  recommendation  of  the 
commissioners  appointed  "to  investigate 
and  report  upon  a  plan  for  the  simplifi- 
cation of  criminal  pleadings,  and  to 
prepare  a  schedule  of  forms  of  plead- 
ings to  be  used  in  criminal  cases," 
"alfbough  one  guilty  of  embezzlement 
was,  in  the  language  of  the  statutes, 
'deemed  ...  to  have  committed  the 
crime  of  simple  larceny,'  or,  in  the 
later  forms,  '  deemed  guilty  of  simple 
larceny,'  still  it  was  held  that  that 
kind  of  larceny  was  of  a  peculiar  and 
distinctive  character  and  that  the  in- 
dictment must  contain,  in  addition  to 
all  the  requisites  of  an  indictment  for 
larceny  at  common  law,  allegations 
setting  forth  the  fiduciary  relation,  or 
the  capacity  in  which  the  defendant 
acted.  Accordingly  it  has  been  held 
that  proof  of  embezzlement  will  not 
sustain  an  indictment  charging  merely 
a  larceny,  and  that  proof  of  larceny 
will  not  sustain  a  charge  of  embezzle- 
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ment.  Com.  v.  Simpson,  9  Met.  138; 
Com.  V.  King,  9  Gush.  284;  Com.  v. 
Berry,  99  Mass.  428.  Somewhat  akin 
to  these  two  crimes  in  many  respects 
is  that  of  obtaining  money  or  goods 
by  false  pretenses;  and  an  indictment 
for  this  offense  differs  from  that  of 
larceny  or  embezzlement.  It  was  felt 
by  the  commissioners  that  'the  over- 
refined  and  illogical  distinctions'  be- 
tween these  three  crimes  'have  led  to 
scandalous  abuses  of  justice  by  ac- 
quittals,'  and,  'to  obviate  the  possi- 
bility of  miscarriage  of  justice  on  this 
account,'  they  proposed  'a  single  form 
of  indictment  for  the  three  crimes,  con- 
taining simply  an  allegation  that  de- 
fendant "stole"  certain  goods.'  .  .  . 
The  statute  of  1899,  following  the 
recommendation  of  the  commissioners, 
contains  a  simple  form  for  larceny,  but 
no  separate  form  for  embezzlement  or 
for  obtaining  money  or  goods  by  false 
jjretenses.  In  Si 2,  under  tTie  head  of 
'Meaning  of  Words,'  it  is  provided 
that  'the  following  words  when  used 
in  an  indictment  shall  be  sufficient  to 
convey  the  meaning  herein  attached  to 
them;'  and  among  others  are  these: 
'Stealing. — Larceny. — The  criminal  tak< 
ing,  obtaining,  or  converting  of  per- 
sonal property  with  intent  to  defraud 
or  deprive  the  owner  permanently  of 
the  use  of  it;  including  all  forms  of 
larceny,  criminal  embezzlement,  and 
obtaining  by  criminal  false  pretenses.' 
The  count  in  question  was  drawn  up 
under  the  provisions  of  this  statute  as 
subsequently  enacted  in  R.  L.,  c.  218, 
§38.  Under  this  last  statute  the  word 
'steal'  in  an  indictment  becomes  a  term 
of  art  and  includes  the  criminal  taking 
or  conversion  in  either  of  the  three 
ways  above  named,  and  hence  the  in- 
dictment is  sustained,  so  far  as  respects 
the  criminal  nature  of  the  taking  or 
conversion,  by  proof  of  any  kind  of 
larceny,  embezzlement  or  criminal  tak« 
ing  bv  means  of  false  pretenses."  Com. 
V.  Kelley,  184  Mass.  320,  68  N.  E. 
346. 

38.     State   v.    Collins     (Mont.),    163 
Pac.  102. 
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necessary  to  allege  the  purpose  of  the  bailment  or  trust,"  the  trust 
must  be  proved  as  alleged.*^' 

Larceny  From  Building. —  A  charge  of  stealing  property  from  a  house 
is  supported  by  evidence  of  larceny  in  a  house.*^  But  a  charge  of  lar- 
ceny from  a  building  is  not  supported  by  evidence  showing  that  the 
property  was  taken  from  under  the  building.*^  The  possession  and 
occupancy  of  a  house  by  a  person,  as  a  dwelling  house,  is  sufficient 
evidence  of  ownership  in  that  person,  to  support  an  allegation  in  an 
indictment  for  larceny  from  the  house,  that  the  accused  entered  the 
dwelling  house  of  that  person.'*^ 

2.  Questions  of  Law  and  Fact.  —  The  question  of  what  is  meant 
by  a  felonious  intent  is  one  for  the  court  in  prosecutions  for  larceny,** 
as  is  the  question  whether  there  is  a  variance  between  the  indictment 
or  information  and  the  proof  as  to  a  material  matter.*'  In  accord- 
ance with  general  rules  elsewhere  discussed,*'  all  controverted  questions 
of  fact,  however,  must  be  submitted  to  the  determination  of  the  jury 
in  prosecutions  for  larceny.*^  Whether  the  defendant  entertained  the 
intent  to  convert  the  stolen  property  to  his  own  use,**'  or  to  deprive  the 
owner  thereof,*^  or  whether  the  felonious  intent  existed  at  the  time  the 
property  was  taken,°°  are  all  questions  for  the  jury.     Wliether  the 


39.  See  supra^  II,  B,  2,  1,  (II). 

40.  White  v.  State  (Ga.  App.),  91 
S.  E.  280,  citing  McNish  v.  State,  88 
Ga.  499,  14  S.  E.  865;  McCrary  v.  State, 
81  Ga.  334,  6  S.  E.  588;  Carter  v.  State, 
53   Ga.  326. 

41.  Ala.— Bailey  v.  State,  99  Ala, 
143,  13  So.  566.  Mich.— People  v.  Klam- 
mer,  137  Mich.  399,  100  N.  W.  600. 
Can. — King  v.  White,  34  Nova  Scotia 
436. 

42.  Thompson  v.  State,  92  Ga.  448, 
17  S.  E.  265. 

43.  Trice  v.  State,  116  Ga.  602,  42 
S.  E.  1008;  Farlinger  v.  State,  110  Ga. 
313,  35  S.  E.  152;  Markham  v.  State, 
25  Ga    52 

44.  '  State  v.  Coy,  119  N.  0.  901,  26 
S.  E.  120;  State  v.  Gaither,  72  N.  C. 
458. 

45.  Huddleston  v.  State,  11  Tex. 
App.  22. 

46.  See  the  title  "Province  of  Judge 
and  Jury." 

47.  Ala.— Barnes  v.  State,  103  Ala. 
44,  15  80.  901;  Herges  v.  State,  30 
Ala.  45;  Savage  v.  State  (Ala.  App.), 
72  So.  694;  English  v.  State,  14  Ala. 
App.  636,  72  So.  292;  Cauley  v.  State, 
14  Ala.  App.  133,  72  So.  271;  Ludlum 
V.  State,  13  Ala.  App.  278,  69  So.  255; 
Harper  v.  State,  8  Ala.  App.  346,  63  So. 
23.  Ark.— Witt  v.  State,  119  Ark.  163, 
177  S.  W.  887,  ownership.  Ga.— Horton 
V.  State,  66  Ga.  690,  amount.  la.— State 


V.  Dunn,  154  N.  W.  753.  Neb.— Jameson 
V.  State,  25  Neb.  185,  41  N.  W.  138. 
Ore. — State  v.  McPherson,  77  Ore.  151, 
149  Pac.  1021,  county  theft  committed' 
in.  S.  C— State  v.  Sansom,  3  Brev.  5. 
Tex.— Smith  v.  State,  24  Tex.  App.  290. 
6  S.  W.  40;  White  V.  State,  17  Tex. 
App.  188.  Eng.— Reg.  v.  Wilkins,  10 
Cox  C.    C.   363. 

[a]  Where  the  evidence  raises  the 
issue  as  to  whether  title  to  the  stolen 
property  passed  to  the  defendant,  or 
was  merely  pledged  to  secure  a  debt, 
the  issue  should  be  submitted  to  the 
jury.  Thompson  v.  State,  67  Tex.  Crim. 
660,  150  S.  W.  181. 

48.  Ala.— Verberg  v.  State,  137  Ala. 
73,  34  So.  848,  97  Am.  St.  Rep.  17; 
McKinney  v.  State,  12  Ala.  App.  155, 
68  So.  518.  Cal.— People  v.  Carabin,  14 
Cal.  438.  Ga.— Glaze  v.  State,  2  Ga. 
App.  704,  58  S.  E.  1126.  Tex.— Kellar 
V.  State,  76  Tex.  Crim.  602,  176  S.  W. 

49.  Ala.— McKinney  v.  State,  12  Ala. 
App.  155,  68  So.  518.  Ga.— Adams  f. 
State,  12  Ga.  App.  808,  78  S.  E.  473. 
la.— State  r.  Sego,  161  Iowa  71,  140 
N.  W.  802.  Eng.— Reg.  v.  Deering,  11 
Cox  C.  C.  298,  20  L.  T.  N.  S.  680,  17 
W.  R.  807. 

50.  Ala.— Griggs  v.  State,  5S  Ala. 
425,  29  Am.  Rep.  762;  Savage  v.  State 
(Ala.  App.),  72  So.  694.  Cal.— People 
V.   Morino,   85   Cal.   515,   24   Pac.   892. 
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property  has  been  sufficiently  identified  likewise  should  be  left  to  the 
jury.^^ 

Where  the  indictment  charges,  in  two  counts,  a  common-law  larceny 
and  a  statutory  larceny,  the  case  should  be  submitted  to  the  jury  on 
both  counts  to  determine  upon  which  count  the  defendant  is  guilty.^^ 

3.  Instructions.  —  a.  In  General.  —  Instructions  in  prosecutions 
for  larceny  must  conform  to  the  general  rules  governing  instructions 
generally;'^  that  is,  such  instructions  should  not  charge  upon  the 
weight  or  effect  of  the  evidence,"  nor  in  any  manner  invade  the  prov- 
ince of  the  jury.'" 

The  court  in  instructing  the  jury  in  a  prosecution  for  larceny  must 
define  larceny,"^  and  instruct  upon  the  elements  necessary  to  constitute 
the  offense.'^^  It  is  not  error  for  the  court  to  omit  defining  the  different 
degrees  of  larceny  to  the  jury  m  the  absence  of  a  request  therefor, 
however.*^  Nor  is  it  the  court's  duty  to  do  so  in  the  absence  of  evi- 
dence showing  the  lesser  offense."  But  where  the  degree  of  the  of- 
fense is  fixed  by  the  value  of  the  property,  and  the  evidence  is  con- 
flicting as  to  whether  the  value  brought  the  offense  within  the  degree 
of  grand  or  petit  larceny,  it  is  proper  for  the  court  to  instruct  the 
jury  on  both  degrees.^'' 

Where  the  indictment  alleges  that  the  property  was  stolen  from 
the  possession  of  a  person  who  is  holding  the  same  for  the  real  owner, 
the  court  should  instruct  the  jury  that  in  order  to  convict,  they  must 
find  that  such  person  had  the  actual  care,  control  and  management  as 


Idaho. — state  f.  Hines,  5  Idaho  789,  51 
Pac.  984.  Ky. — Brennon  v.  Com.,  169 
Kv.  815,  185  S.  W.  489.  N.  C— State 
I-.' Gov,  119  N.  C.  901,  26  S.  E.  120; 
State^^f.  Gaither,  72  N.  C.  458.  Eng. 
Eeg.  V.  Waller,  10  Cox  C.  C.  360. 
See  also  8  Ency.  of  Ev.  126. 

51.  Ark. — Kennedy  r.  State,  119 
Ark.  611,  178  S.  W.  920.  la.— State 
V.  Newhouse,  115  Iowa  173,  88  N.  W. 
353.  Mich.— People  v.  Kiley,  107  Mich. 
345,  65  N.  W.  233.  Tex.— Schenk  v. 
State,  76  Tex.  Crim.  235,  174  S.  W. 
357.  Wis.— Hill  v.  State,  17  Wis.  675, 
86  Am.  Dec.  736. 

52.  People  v.  Barnes,  158  App.  Div. 
712,  143  N.  Y.  Supp.  885;  People  r. 
Cummins,  153  App.  Div.  93,  138  N.  Y. 
Supp.  517. 

53.  See  generally  the  title  "Instruc- 
tions." 

54.  Ark.— Sons  v.  State,  116  Ark. 
357,  172  S.  W.  1029;  Thomas  v.  State, 
85  Ark.  138,  107  S.  W.  390.  Tenn, 
Wilcox  V.  State,  3  Heisk;  110.  Tex. 
Bishop  V.  State,  43  Tex.  390;  White 
f.  State,  17  Tex.  App.  188. 

55.  Childress  v.  State,  122  Ala.  21, 
26  So.   162;   Barnes  v.  State,  103  Ala. 
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44,    15    So.    901;    Herges  v.   State,   30 
Ala.  45. 
As  to  what  are  questions  for  the  jury, 

see  supra,  II,  C,  2. 

56.  State  v.  Tough,  12  N.  D.  425,  96 
N.  W.  1025. 

[a]  The  court  must  include  in  his 
definition  of  larceny  all  the  elements 
made  a  part  of  definition  by  the  stat- 
ute. Miller  r.  Oklahoma,  149  Fed.  330, 
79  C.  C.  A.  268,  9  Ann.  Cas.  389. 

As  to  definitions  and  distinctions, 
see  supra,  I. 

57.  Ala.— Ludlum  v.  State,  13  Ala. 
App.  278,  69  So.  255.  Ga.— Glaze  v. 
State,  2  Ga.  App.  704,  58  S.  E.  1126. 
Neb.— Casper  v.  State,  160  N.  W.  92; 
Barnes  v.  State,  40  Neb.  545,  59  N.  W. 
125.  N.  C— State  v.  Coy,  119  N.  C. 
901,  26  S.  E.  120  (felonious  intent); 
State  V.  Gaither,  72  N.  C.  458,  felonious 
intent.  N.  D.— State  v.  Tough,  12  N. 
D.  42.5,  96  N.  W.  1025. 

58.  Buffehr  v.  Territory,  11  Ariz. 
165,  89  Pac.  415. 

59.  Inklebarger  v.  State,  8  Okla. 
Crim.  316,   127  Pac.   707. 

60.  Mason  v.  People,  2  Colo.  373; 
State   V.    Thompson,    137    Mo,    620,   39 
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special  owner,  with  the  real  ownership  in  the  person  alleged  to  be  the 
•  owner. •'^  Generally,  an  instruction  as  to  motive  is  not  pertinent  on  a 
trial  for  larceny,  for  there  is  always  an  apparent  motive  for  such 
crime.*'^  The  court  should  give  instructions  properly  covering  the  ac- 
cused's defense.®^ 

b.  As  to  Presumption  From  Possession  of  Stolen  Goods.  —  The  pre- 
sumptions which  arise  from  the  possession  of  stolen  goods  being  vari- 
ously considered  presumptions  of  law  and  of  fact,"  it  follows  no  fur- 
ther rule  can  be  laid  down  than  to  say  that  where  the  presumption  is 
considered  one  of  law,  the  court  may  directly  charge  that  the  jury  may 
infer  guilt  from  the  possession,*"'^  but  where  the  inference  is  considered 
only  one  of  fact,  it  is  error  to  do  more  than  advise  the  jury  of  the 
right  to  draw  that  inference,^*^  that  is  to  say  the  court  cannot  itself 


S.  W.  83;   State  v.  Donovan,  121   Mo. 
496,  26  S.  W.  340. 

61.  York  V.  State,  42  Tex.  Crim. 
528,  61  S.  W.  128. 

62.  People  v.  Kelly,  132  Cal.  430,  64 
Pac    563. 

63.  Clifford  v.  Com.,  20  Ky.  L.  Eep. 
1336,  49  S.  W.  339;  State  v.  Eolette, 
94    Wash.   94,    161   Pac.    1042. 

-      64.     See  8  Ency.  of  Ev.  92. 

65.  State  v.  Kelly,  57  Iowa  644,  11 
N.  W.  635;  State  v.  Good,  132  Mo. 
114,  33  S.  W.  790. 

66.  Ala.— Orr  v.  State,  107  Ala.  35, 
18  So.  142.  Ark.— Boykin  v.  State,  34 
Ark.  443.  Colo. — Brooke  v.  People,  23 
Colo.  375,  48  Pac.  502.  Ind.— Smith  v. 
State,  58  Ind.  340.  Neb.— Palmer  v. 
State,  70  Neb.  136,  97  17.  W.  235. 
N.  Y.— People  v.  McCallam,  103  N.  Y. 
587,  9  N.  E.  502;  Stover  v.  People,  56 
N.  Y.  315.  Okla.— Wood  v.  State,  11 
Okla.  Crim.  176,  144  Pac.  391.  Tenn. 
Cook  V.  State,  16  Lea  461,  1  S.  W.  254. 
Utah.— People  r.  Chadwiek,  7  Utah  134, 

^25  Pac.  737.  Wash.— State  v.  Bliss,  27 
Wash.  463,  68  Pac.  87;  State  v.  Wal- 
ters, 7  Wash.  246,  34  Pac.  938,  1098. 
[a]  Instructions  Erroneous  as  Shift- 
ing Burden  of  Proof. — (1)  The  words 
"and  calls  upon  him  to  prove  the  in- 
nocence of  his  possession"  is  partic- 
ularly objectionable  as  it  is  in  effect 
an  instruction  that  the  burden  of  proof 
shifted  to  the  accused.  Robb  r.  State, 
35  Neb.  285,  53  N.  W.  134.  (2)  So 
"it  was  too  strong"  to  instruct  that 
they  must  convict  the  accused  unless 
he  had  proved  to  their  reasonable  satis- 
faction that  his  possession  was  gained 
otherwise  than  by  stealing.  State  v. 
Merick,  19  Me.  398.  And  see  the  in- 
struction in  Wood  V.  State,  11  Okla. 
Crim.  176,  144  Pac.  391. 


[b]  Instructions  Held  Erroneous  as 
Charging  on  the  Weight  of  the  Infer- 
ence.—"If  you  find  from  the  evidence 
that  the  defendants  have  made  conflict- 
ing statements  as  to  how  they  came 
into  possession  of  the  animal  in  ques- 
tion, this  fact  may  be  considered  by 
you  as  tending  to  show  that  their  pos- 
session was  unlawful."  State  v.  Ma- 
loney,  27  Ore.  53,  39  Pac.  398. 

[c]  Instructions  Held  Objectionable 
as  TeUing  Jury  That  Guilt  Is  Presumed 
From  Possession.  —  Tenn.  —  Wilcox  v. 
State,  3  Heisk.  110,  possession  said  to 
be  "plenary  proof  of  guilt."  Tex. 
Lockhart  r.  State,  29  Tex.  App.  35,  13 
S.  W.  1012.  Wash.— State  v.  Bliss,  27 
Wash.  463,  68  Pac.  87  (possession  is  a 
"strong  criminating  circumstance  tend- 
ing to  show  the  guilt");  State  v.  Wal- 
ters, 7  Wash.  246,  34  Pac.  938,  1098, 
"criminating  circumstance  tending  to 
show  the  guilt."  Wis.— Baker  v.  State. 
80  Wis.  416,  50  N.  W.  518,  "strong 
presumption." 

^  fd]  Instructions  Held  Proper.— (1) 
"The  possession,  or  even  recent  pos- 
session, of  stolen  property  is  not  alone 
sufficient  evidence  to  find  the  possessor 
guilty  of  the  crime  of  having  stolen 
the  property,  unless  there  is  some  other 
evidence  in  the  case  tending  with  this 
fact  of  possession  to  establish  his 
guilt."  People  V.  Cline,  83  Cal.  374, 
23  Pac.  391.  (2)  "I  charge  you  that 
where  property  has  been  shown  to  have 
been  stolen,  and  shortly  thereafter  the 
same  property  is  found  in  the  posses- 
sion of  the  defendant — in  a  criminal 
case — that  the  jury  may  draw  an  in- 
ference that  the  defendant  is  the  guilty 
party,  unless  the  defendant  explains  his 
possession,  if  found  in  possession  of 
such    property,   to    the    satisfaction    of 
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draw  the  inference,®''  but  maj*  state  to  the  jury  what  the  inference  is.^® 
Error  in  drawing  the  inference  is  harmless  where  the  verdict  is  cor- 
rect, however.*®  It  has  also  been  held  that  the  defendant  is  entitled 
to  have  the  presumptions  explained  to  the  jury,  on  request,^"  and  it  is 
not  commenting  on  the  evidence  for  the  court  to  modify  an  instruction 
asked. ''^  Of  course  if  there  is  no  evidence  of  possession  by  defendant 
the  instruction  should  not  be  givenJ^  So  if  it  is  a  question  for  the  jury 
to  determine  if  the  goods  were  in  defendant's  possession,  the  court 
must  not  invade  the  province  of  the  jury  by  deciding  this  question  in 
its  instruction.'^^    Where  possession  of  the  defendant  is  the  only  incrim- 


the  jury  that  his  possession  was  in- 
nocent rather  than  criminal."  Temples 
V.  State,  18  Ga.  App.  510,  89  S.  E, 
600.  (3)  "The  jury  are  instructed 
that  the  possession  of  stolen  property, 
recently  after  the  larceny  thereof,  when 
unexplained,  may  be  sufficient  to  war- 
rant the  jury  in  inferring  the  guilt  of 
the  party  in  whose  possession  it  is 
found.  Whether  such  inference  should 
be  drawn  is  a  fact  exclusively  for  the 
jury."  Palmer  v.  State,  70  Neb.  136, 
97  N.  W.  235.  (4)  When  a  stolen 
article  "is  found  in  the  possession  of 
a  person  accused  of  the  theft,  the  ac- 
cused is  bound  to  explain  the  pos- 
session in  order  to  remove  its  effect 
as  a  circumstance  to  be  considered  by 
the  jury  in  connection  with  other  cir- 
cumstances indicative  of  guilt."  State 
f.  Espinozei,  20  Nev.  209,  19  Pac. 
677. 

[e]  The  rule  is  that  "The  posses- 
sion of  recently  stolen  property  may 
or  may  not  be  a  criminating  circum- 
stance, and  whether  it  is  or  not  de- 
pends upon  the  facts  and  circumstances 
connected  with  such  possession.  It  is 
a  circumstance  to  be  considered  by  the 
jury  in  connection  with  all  the  other 
evidence  in  the  given  case,  in  determin- 
ing the  guilt  or  innocence  of  the  ac- 
cused; and  its  weight,  as  evidence,  like 
that  of  any  other  fact,  is  to  be  de- 
termined by  them  alone."  State  v.  Bliss, 
27  Wash.  463,  68  Pac.  87,  quoting  from 
State  V.  Walters,  7  Wash.  246,  34  Pac. 
938,  1098. 

67.  Thomas  r.  State,  85  Ark.  138, 107 
S.  W.  390;  Duckworth  v.  State,  83  Ark. 
192,  103  S.  W.  601;  Blankenship  v. 
State,  55  Ark.  244,  18  S.  W.  54;  State 
V.  Hodge,  50  N.  H.  510. 

68.  Com.  V.  McGorty,  114  Mass. 
299. 

[a]  To  charge  that  it  "affords  pre- 
sumptive evidence  of  guilt"  was  right 
when  the  whole  matter  of  the  degree 
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of  force  the  presumption  ought  to  bear 
in  the  particular  case  was  submitted 
to  the  jury  as  a  question  of  fact.  Com. 
V.  McGorty,  114  Mass.  299. 

69.  Griffin  v.  State,  86  Ga.  257,  12 
S.  E.  409. 

70.  Cave  v.  United  States,  2  Okla. 
Crim.  258,  100  Pac.  1118. 

[a]  "It  is  perfectly  true  that  th'e 
jury  must  judge  of  the  proper  weight 
of  the  evidence;  but  when  evidence  is 
laid  before  them  which  only  indirectly 
tends  to  raise  an  inference  of  guilt,  and 
the  importance  of  which  must  depend 
altogether  upon  circumstances,  it  is  the 
right  of  the  respondent  to  have  the 
jury  instructed  how  these  circumstances 
bear  upon  the  presumption  of  guilt." 
Gablick  v.  People,  40  Mich.  292. 

71.  State  v.  Duncan,  7  Wash.  336,  35 
Pac.  117,  38  Am.  St.  Rep.  888. 

[a]  Defendant  requested  an  instruc- 
tion "that  the  bare  possession  of  stolen 
property  alone  is  not  sufficient  to  sus- 
tain a  verdict  of  guilty."  The  court 
added:  "It  is  only  a  circumstance 
tending  to  show  guilt."  The  conten- 
tion that  this  was  in  contravention  of 
the  rule  against  commenting  on  the  evi- 
dence was  overruled  as  what  was  added 
was  only  to  make  the  requested  in- 
struction "more  complete"  or  "was 
plainly  implied  in  the  instruction  as 
originally  presented."  State  v.  Dun- 
can, 7  Wash.  336,  35  Pac.  117,  38  Am. 
St.  Rep.  888. 

72.  Brantley  v.  State,  115  Ga.  229, 
41  S.  E.  695;  Latty  v.  State  (Ga.  App.), 
91   S.  E.  942. 

73.  Latty  v.  State  (Ga.  App.),  91 
S.  E.  942;  Curran  v.  State,  12  Wyo. 
553,  576,  76  Pac.  577. 

[a]  Where  Possession  by  Defendant 
Left  in  Doubt  by  Evidence. — ' '  I  charge 
you  that  the  possession  of  stolen  prop- 
erty within  a  short  time  after  it  is 
stolen,  if  that  possession  is  unaccounterfl 
for  and  unexplained,  affords  a  presump- 
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inating  matter,  the  court  should  instruct  the  jury  on  the  law  of  cir- 
cumstantial evidence,  without  a  request  therefor.''* 

4.  Verdict/5_a  Conformity  To  Charge  — The  verdict  should 
be  in  conformity  to  the  charge  in  the  indictment  or  information.^" 

b.  Where  Several  Counts  or  Different  Degrees.  —  If  the  indictment 
or  information  contains  several  counts  charging  different  offenses  the 
punishment  for  which  is  the  same,  a  general  verdict  is  sufficient ;"  but 
if  one  count  charges  a  felony  and  the  other  a  misdemeanor,  a  general 
verdict  is  not  sufficient.'^®  Where  the  indictment  also  includes  a  lesser 
degree  of  larceny  than  that  with  which  a  person  is  charged,  the  jury, 
if  it  finds  the  defendant  guilty,  must  find  the  degree  of  the  offense  ;'* 
a  verdict  of  "guilty  as  charged"  is  not  sufficient.®''  But  where  there 
is  but  one  degree  of  the  crime  specified  in  the  indictment,  such  a  ver- 
dict is  sufficient.®^ 


tion  of  guilt,  but  this  presumption  is 
not  one  of  law,  and  does  not  require  a 
verdict  of  guilty,  even  though  shown, 
and  the  jury  will  still  acquit  if  there 
be  a  reasonable  doubt  of  the  defend- 
ant's guilt.  ...  As  to  whether  there 
has  been  any  possession  of  stolen  goods 
shown  in  this  case  is  a  matter  solely 
and  exclusively  for  you  to  determine 
from  the  evidence;  the  court  does  not 
and  cannot  express  or  intimate  any 
opinion  on  the  facts  in  the  case,  and 
the  charge  here  given  is  with  refer- 
ence to  principles.  I  charge  you  that 
if  any  of  the  property  alleged  to  have 
been  stolen  should  be  found  in  the 
buggy  or  on  the  premises  of  the  de- 
fendant, if  that  property  was  put  there 
by  some  one  else  other  than  the  de- 
fendant, without  his  knowledge,  this 
would  not  be  such  possession  as  would 
authorize  an  unfavorable  presumption 
against  him."  Latty  v.  State  (Ga. 
App.),  91  S.  E.  942. 

74.  Harris  v.  State,  18  Ga.  App.  710, 
90  S.  E.  370. 

75.  As  to  verdicts  generally,  see  the 
title  "Verdicts." 

76.  Mc— State  v.  Smith,  190  Mo. 
706,  90  S.  W.  440;  State  v.  McGee,  181 
Mo.  312,  80  S.  W.  899,  holding  verdict 
insufficient,  which  ruling  was  reversed 
in  State  v.  McGee,  188  Mo.  401,  87  S. 
W.  452.  Okla.— Inklebarger  v.  State,  8 
Okla.  Crim.  316,  127  Pac.  707.  S.  C. 
State  V.  Spurgin,  McCord  252.  Tex. 
Collins  V.  State,  6  Tex,  App.  647. 

[a]  Insufficient  Verdicts. — (1)  A 
verdict  finding  the  defendant  "guilty 
of  the  theft  of  property  of  the  sum 
of  twelve  dollars"  is  not  responsive  to 
an  indictment  charging  the  th«ft  of 
two  hogs.   Collins  v.  State,  6  Tex.  App. 


647.  (2)  The  offense  of  horse  stealing, 
being  made  grand  larceny  by  the  stat- 
ute, a  verdict  of  "guilty  of  petit  lar- 
ceny" cannot  be  sustained,  as  it  is  for- 
eign to  the  offense  charged.  State  v. 
Spurgin,  1  McCord  (S.  C.)  252. 

[b]  Exception. — The  jury  may  find 
a  defendant  guilty  of  petit  larceny,  al- 
though the  indictment  alleges  and  the 
evidence  shows  the  value  of  the  stolen 
property  to  be  of  an  amount  making 
the  offense  grand  larceny.  State  v.  Ben- 
nett, 3  Brev.  (S.  C.)  514. 

77.  Perry  v.  People,  38  Colo.  23,  87 
Pac.  796;  State  v.  Carter,  113  N.  C. 
639,  18  S.  E.  517;  State  v.  Jones,  82 
N.  C.  685;  State  v.  Baker,  70  N.  C. 
530;  State  v.  Speight,  69  N.  C.  72. 

78.  Miss. — Jenkins  v.  State,  41  Miss. 
582.  S.  C— State  v.  Major,  14  Eich.  76. 
Eng.— Campbell  v.  Queen,  11  Q.  B.  799, 
2  Cox  C.  C.  463,  116  Eng.  Reprint  674. 

79.  Buffehr  v.  Territory,  11  Ariz. 
165,  89  Pac.  415;  MaxwellV.  Territory, 
10  Ariz.  1,  85  Pac.  116;  McLane  v. 
Territory,  8  Ariz.  150,  71  Pac.  938; 
In  re  McLean,  84  Kan.  852,  115  Pac. 
647,  35  L.  R.  A.  (N.  S.)  653. 

[a]  The  degree  of  the  offense  need 
not  be  specified  where  there  is  no  evi- 
dence introduced  tending  to  reduce  the 
offense  as  charged  to  petit  larceny. 
Inklebarger  v.  State,  8  Okla.  Crim.  316, 
127  Pac.  707. 

80.  Buffehr  v.  Territory,  11  Ariz. 
165,  89  Pac.  415;  McLane  r.  Territory, 
8  Ariz.  150,  71  Pac.  938;  State  v.  Hupp, 
31   W.  Va.  355,  6  S.  E.  919. 

81.  Ala.— McDowell  v.  State,  61  Ala. 
172;  Du  Bois  v.  State,  50  Ala.  139. 
Ariz. — Maxwell  v.  Territory,  10  Ariz. 
1,  85  Pac.  116.  Ark.— Smith  r.  State, 
191  S.  W.  913.     Cal.— People  v.  Perez, 
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c.  For  Lesser  Offense.  —  Where  a  larceny  is  committed  under  ag- 
gravating cirenmstances,  which  circumstances  are  not  proved,  a  verdict 
of  guilty  of  the  inferior  offense  may  be  returned. ^^  If  two  persons  are 
equally  concerned  in  the  stealing  of  an  article,  the  jury  cannot  find  one 
guilty  of  a  less  offense  than  the  other  f^  but  if,  in  the  proof,  it  appears 
that  the  crime  was  not  the  same  on  the  part  of  both,  the  jury  may  re- 
turn a  verdict  of  guilty  of  different  offenses,  although  the  indictment 
charges  the  crime  to  be  the  same  on  the  part  of  both.^*  If  the  punish- 
ment is  increased  according  to  the  number  of  articles  of  property 
stolen,  a  general  verdict  will  not  stand  where  the  indictment  charges 
the  larceny  of  two  animals  and  the  proof  shows  the  larceny  of  but 
one.^'^ 

d.  Finding  of  Value.^^  —  The  verdict  need  not  contain  a  finding  of 
the  value  of  the  property  stolen,  where  the  defendant  is  found  guilty 
under  an  indictment  or  information  charging  the  theft  of  property  of 
a  specified  value:"  but  where  the  value  of  the  property  determines 
the  character  of  the  crime,  whether  it  is  grand  or  petit  larceny,  the 
value  should  be  found.^®    Under  statutes  in  some  states,  the  jury  must 


87  Cal.  122,  25  Pac.  262;  People  v. 
Manners,  70  Cal.  428,  11  Pac.  643;  Peo- 
ple V.  Price,  67  Cal.  350,  7  Pac.  745; 
People  V.  Wbitely,  64  Cal.  211,  27  Pac. 
1104.  Ind.— Colip  v.  State,  153  Ind. 
584,  55  N.  E.  739,  74  Am.  St.  Eep. 
322.  Kan.— /rt  re  Tutt,  55  Kan.  705, 
41  Pac.  957;  State  v.  Treadwell,  54 
Kan.  513,  38  Pac.  813.  Miss.— Tim- 
mons  V.  State,  56  Miss.  786.  Mo.— State 
V.  MeGee,  188  Mo.  401,  87  S.  W.  452. 
[a]  Second  Offense. — Where  an  in- 
dictment for  petit  larceny  charges  a 
former  conviction  for  a  like  offense, 
and  the  jury  returns  a  verdict  of  guilty 
as  charged,  the  defendant  is  found 
guilty  of  petit  larceny,  but  is  sub- 
ject to  the  punishment  prescribed  for 
grand  larceny.  Evans  v.  State,  150 
Ind.  651,  50  N.  E.  820. 

82.  Ala.— Storrs  v.  State,  129  Ala. 
101,  29  So.  778;  Morris  v.  State,  97  Ala. 
82,  12  So.  276.  Ga. — Brown  v.  State, 
90  Ga.  454,  16  S.  E.  204.  la.— State  v. 
Nordman,  101  Iowa  446,  70  N.  W.  621. 
Kan. — State  v.  Treadwell,  54  Kan.  513, 
38  Pac.  813.  Mass. — Com.  v.  Lowery, 
149  Mass.  67,  20  N.  E.  697.  Minn. 
State  V.  Eno,  8  Minn.  220.  Miss. 
Swinney  r.  State,  8  Smed.  &  M.  576. 
N.  Y. — People  v.  McGowan,  17  Wend. 
386.  Ore.- State  v.  Taylor,  3  Ore.  10. 
Tenn. — Fanning  ?:.  State,  12  Lea  651. 

83.  State  v.  Wilson,  3  McCord  (S. 
C.)    187. 

84.  Klein  t\  People,  31  N.  Y.  229. 

85.  State  v.  Bunten,  2  Nott  &  McC. 
(S.  C.)   441. 
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86.  As  to  allegations  of  value,  see 

supra,  II,  B,  2,  j. 

87.  Ala.— Du  Bois  v.  State,  50  Ala. 
139;  Yarborough  v.  State,  41  Ala.  405; 
Jones  V.  State,  13  Ala.  153.  Conn. 
State  V.  Fox,  83  Conn.  286,  76  Atl.  302, 
19  Ann.  Cas.  682.  Ga.— Smith  r.  State, 
60  Ga.  430.  Ind.— State  v.  Murphy,  8 
Blackf.  498.  Minn.— State  v.  Colwell, 
43  Minn.  378,  45  N.  W.  847.  Miss. 
Cole  V.  State,  4  So.  577;  Cook  v.  State, 
49  Miss.  8;  Wilborn  v.  State,  8  Smed. 
&  M.  345.  Okla. — Inklebarger  v.  State, 
8  Okla.  Crim.  316,  127  Pac.  707.  Ore. 
State  V.  Kelliher,  32  Ore.  240,  50  Pac. 
532;  Howell  v.  State,  1  Ore.  241.  Pa. 
Com.  V.  Butler,  144  Pa.  568,  24  Atl. 
910;  Com.  v.  Dingman,  26  Pa.  Super. 
615.  Utah.— People  v.  Gough,  2  Utah 
70. 

[a]  Effect  of  General  Verdict.— "A 
general  finding  of  guilty  convicts  a 
defendant  of  all  that  the  indictment 
well  alleges  against  him,  and  hence 
that,  where  the  charge  is  of  the  lar- 
ceny of  several  articles  of  value 
specified,  a  verdict  of  'guilty'  affirms 
equally  that  the  defendant  stole  every 
one  of  them,  and  that  their  several 
values  were  as  averred."  State  v.  Col- 
well, 43  Minn.  378,  45  N.  W.  847. 

88.  Conn. — State  v.  Fox,  83  Conn. 
286,  76  Atl.  302,  19  Ann.  Cas.  682. 
lU.— Love  V.  People,  160  111.  501,  43 
N.  E.  710,  32  L.  R.  A.  139;  Williams 
r.  People,  44  111.  478;  Collins  v.  People, 
39  111.  233;  Sawyer  v.  People,  8  111.  53; 
People  V.  Ellison,  185  111.  App.  287.    la. 
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declare  in  their  verdict  the  value  of  the  property  stolen.^^  "Where  an 
indietmient  for  larceny  states  only  the  collective  value  of  the  articles 
alleged  to  have  Ijcen  stolen,'"'  if  the  jury  find  the  defendant  guilty  of 
stealing  only  a  part  of  the  property  they  should  find  the  value  of  such 
articles,  so  that  the  court  may  properly  render  judgment."^ 

e.     Costs.  —  lender  some  statutes  if  the  value  of  the  property  stolen 
is  alleged  to  be  less  than  a  specified  amount,  the  jury  must  determine 


State  V.  Eedman,  17  Iowa  329;  Eay 
V.  State,  1  Greene  316,  48  Am.  Dec. 
379.  Minn. — State  v.  Coon,  18  Minn. 
518.  Tex. — Miles  v.  State,  3  Tex.  App. 
58.  Wis.— Koch  v.  State,  126  Wis.  470, 
106  N.  W.  531,  5  Ann.  Gas.  389,  3  L. 
R.  A.  (N.  S.)  1086. 

[a]  Thus,  if  under  an  indictment 
charging  the  theft  of  goods  over  the 
value  of  $50.00,  the  jury  find  the  value 
to  be  less  than  that  amount,  they 
should  return  such  fact  specially  in 
their  verdict.  Smith  f.  State,  60  Ga. 
430;  State  v.  White,  25  Wis.  359.  But 
see  Poindexter  r.  Com.,  6  Eand.  (33 
Va.)  667,  holding  verdict  of  petit  lar- 
ceny sufficient  without  finding  of  the 
value  of  the  goods,  although  indictment 
charged   grand   larceny. 

[b]  The  rule  is  "that  when  in  the 
indictment  the  alleged  value  of  the 
property  stolen  exceeds  one  hundred 
dollars,  upon  a  trial  thereof  the  de- 
fendant may  deny  the  value  to  be 
truly  alleged,  and  if  he  does  so,  the 
jury  will  be  required  to  find  the  same 
by  their  verdict,  if  they  find  a  verdict 
of  guilty;  but  when  in  the  indictment 
the  alleged  value  of  the  property  does 
not  exceed  one  hundred  dollars,  it  is 
not  essential  that  the  jury  find  by 
their  verdict  any  precise  sum  as  the 
value  of  the  property.  It  is  enough 
that  the  article  stolen  was  of  some 
value,  and,  that  fact  being  essential  to 
constitute  a  larceny,  the  general  ver- 
dict of  guilty  must  necessarily  include 
the  finding  of  value  to  the  property 
alleged  to  be  stolen."  Com.  v.  Mc- 
Kenney,  9  Gray  (Mass.)  114, 

[c]  Market  value  of  the  property 
need  not  be  found.  State  v.  Williams, 
118  Iowa  494,  92  N,  W.  652.  See  State 
V.  Finch,  70  Iowa  316,  30  N.  W.  578, 
59  Am.  Rep.  443,  value  found  presumed 
to  be  market  value. 

[d]  Finding  of  value  in  aggregate 
is  sufficient.  Bonsell  r.  United  States, 
1  G.  Gr.  (la.)  111.  See  Case  v.  State, 
26  Ala.  17,  holding  such  a  verdict  ir- 
regular  but   not   available   to   the   de- 


fendant, either  on  motion  in  arrest  of 
judgment,  or  on  error. 

89.  See  the  statutes,  and  Neh. — Mc- 
Cormick  v.  State,  42  Neb.  866,  61  N. 
W.  99;  McCoy  v.  State,  22  Neb.  418, 
35  N.  W.  202.  N.  H.— Locke  V.  State, 
32  N.  H.  106.  Ohio.— Harris  v.  State, 
57  Ohio  St.  92,  48  N.  E.  284;  Arm- 
strong V.  State,  21  Ohio  St.  357,  horse 
stealing  wherein  value  was  not  an  es- 
sence of  the  offense.  Wyo. — Merrill  v. 
State,  22  Wyo.  186,  136  Pac.  795; 
Thomson  v.  State,  21  Wyo.  196,  130 
Pac.  850,  in  crime  of  stealing  a  horse, 
\  alue  must  be  found,  although  such  act 
is  a  felony  without  regard  to  the  value 
of  the  animal  stolen. 

[a]  Such  statute  is  mandatory,  and 
its  provisions  cannot  be  evaded.  Mc- 
Coy V.  State,  22  Neb.  418,  35  N.  W. 
202;  Merrill  v.  State,  22  Wyo.  186,  136 
Pac.  795;  Thomson  v.  State,  21  Wyo. 
196,  130  Pac.  850. 

[b]  Where  money  is  the  property 
stolen  it  is  sufficient  to  state  the 
amount  without  finding  the  value  or 
worth  of  each  dollar.  Hildreth  v.  Peo- 
ple, 32  111.  36;  Reed  v.  State,  66  Neb. 
184,  92   N.  W.   321. 

[e]  Where  Value  Not  Material. — In 
a  prosecution  for  cattle  stealing,  which 
offense  is  made  grand  larceny  without 
regard  to  the  value  of  the  cattle,  the 
jury  are  not  required  to  ascertain  and 
declare  in  their  verdict  the  value  of 
the  cattle  stolen.  Griffith  v.  State,  94 
Neb.  55,  142  N.  W.  790,  answering  the 
query  raised  in  Keller  v.  Davis,  69  Neb. 
494,  95  N.  W.  1028,  and  overruling 
Holmes  v.  State,  58  Neb.  297,  78  N.  W. 
641;  Fisher  v.  State,  52  Neb.  531,  72 
N.  W.  954. 

90.  As  to  alleging  value  in  aggre- 
gate, see  supra,  II,  B,  2,  j,  (I),  (B). 

91.  State  V.  Buck,  46  Me.  531. 

[a]  No  judgment  can  be  pronounced 
upon  a  verdict  finding  the  defendant 
guilty  of  stealing  a  part  of  the  articles 
of  which  a  collective  valuation  onlr 
is  alleged.  Hope  v.  Com.,  9  Mete. 
(Mass.)  134. 
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in    their    verdift  who    shall    hear    the    posts    of    the    proceedings.®^ 
5.     Sentence  and  piinishment  in  larceny  cases  are  governed  by  gen- 
eral rules  elsewhere  discussed  in  this  work." 

D.  FoR]^iER  Prorfctjtion  as  Bar."*  —  In  accordance  vrith  the  gen- 
eral rule  that  a  conviction  of  a  person  for  a  minor  offense  included  in 
a  greater  will  bar  a  subsequent  prosecution  for  the  greater,®^  a  convic- 
tion for  petit  larceny  is  a  bar  to  a  subsequent  prosecution  for  grand 
larceny  on  the  same  facts.®"  Where  a  number  of  articles  have  been 
stolen  at  the  same  time  and  place,  a  prosecution  for  stealing  a  part 
thereof  is  a  bar  to  any  subsequent  action  for  the  stealing  of  the  re- 
mainder." 


92.  Com.  V.  Lore,  21   Pa.    Co.    Ct. 

205. 

93.  See  the  title  "Sentence  and 
Judgment. ' ' 

[a]  Second  Offense. — Where  a  de- 
fendant is  found  guilty  of  petit  lar- 
ceny under  an  indictment  charging  him 
with  petit  larceny  and  prior  convictions 
for  like  offenses,  to  which  prior  con- 
victions he  voluntarily  confesses,  the 
court  may  impose  a  sentence  as  upon 
a  conviction  of  petit  larceny,  second 
offense.  Ex  parte  Young  Ah  Gow,  73 
Cal.  438,  15  Pac.  76. 

94.  Conviction  of  larceny  as  a  bar 
to    prosecution   for   robbery,    burglary 


and  other  related  offenses,  see  14 
Standard  Proc,  600,  et  seq.  ' 

Conviction  or  acquittal  under  a 
charge  of  larceny  from  one  person  as 
bar  to  prosecution  for  larceny  from  an- 
other person,  see  14  Standard  Proc. 
603. 

Where  owners  are  different,  but  the 
act  is  a  single  transaction,  see  14 
Standard  Proc.  604. 

95.  See  generally  14  Standard  Proc. 
572. 

96.  State  v.  Murray,  55  Iowa  530,  8 
N.  W.  350. 

97.  Jackson  v.  State,  14  Ind.  327; 
State  V.  Mjelde,  29  Mont.  490,  75  Pac. 
87. 


LAW.  —  See  Due  Process  of  Law ;  Statutes. 


LAW  AND  FACT,  QUESTIONS  OF.  —  See  Province  of  Judge  and 

Jury. 
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this 


I.     NATURE,  SCOPE  AND  APPLICATION  OF  DOCTRINE.  —  A. 

In  General.  —  The  law  of  the  ease  is  tlie  doctrine  that  a  decision  of 
an  appellate  court/  whether  right  or  wrong,-  is  controlling  and  con- 
elusive  in  all  subsequent  proceedings  in  the  same  case,  if  not  reversed 
by  a  higher  court.^  This  doctrine,  which  has  long  been  recognized  as 
one  of  the  fundamental  rules  of  our  legal  system,  is  of  universal*  ap- 


1.  See  infra,  I,  B. 

2.  See  infra,  J,  E,  1. 

3.  U.  S. — Washington  Bridge  Co.  v. 
Stewart,  3  How.  413,  11  L.  ed.  658.  Ala. 
Eussell  V.  La  Eoque,  13  Ala.  149.  Cal. 
Leese  r.  Clark,  20  Cal.  387;  Davidson 
r.  Dallas,  15  Cal.  75;  Dewey  v.  Gray, 
Whipply  &  Co.,  2  Cal.  374. 

[a]  The  law  of  the  case  may  he  de- 
fined as  that  rule  which  holds  "that 
where,  upon  an  appeal,  the  supreme 
court,  in  deciding  the  appeal,  states  in 
its  opinion  a  principle  or  rule  of  law 
necessary  to  the  decision,  that  prin- 
ciple or  rule  becomes  the  law  of  the 
case  and  must  be  adhered  to  through-, 
out  its  subsequent  progress,  both  in 
the  lower  court  and  upon  subsequent 
appeal."  Tally  v.  Ganahl,  151  Cal.  418, 
90  Pae.  1049. 

[b]  In  Same  Case. — "A  previous 
ruling  by  the  appellate  court  upon  a 
point  distinctly  made  may  be  only 
authority  in  other  cases,  to  be  followed 
and  affirmed,  or  to  be  modified  or  over- 
ruled according  to  its  intrinsic  merits, 
but  in  the  case  in  which  it  is  made 
it  is  more  than  authority;  it  is  a  final 
adjudication,  from  the  consequences  of 
T7hich  the  court  cannot  depart,  nor  the 
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parties  relieve  themselves."  Phelan  v. 
San  Francisco,  20  Cal.  39,  45. 

[e]  "No  principle  is  better  settled, 
or  of  more  universal  application,  than 
that  no  court  can  reverse  or  annul  its 
own  final  decrees  or  judgments  for 
errors  of  fact  or  law,  after  the  term 
in  which  they  have  been  rendered,  un- 
less for  clerical  mistakes,  .  .  .  or  to 
reinstate  a  cause  dismissed  by  mistake 
.  .  .;  from  which  it  follows  that  no 
change  or  modification  can  be  made 
which  may  substantially  vary  or  affect 
it  in  anv  material  thing."  Sibald  v. 
United  States,  12  Pet.  (U.  S.)  488,  9 
L.   ed.   1167. 

[d]  Reason  for  the  Rule. — "To  al- 
low a  second  writ  of  error  or  appeal 
to  a  court  of  last  resort  on  the  same 
questions  which  were  open  to  dispute 
on  the  first,  would  lead  to  endless 
litigation.  .  .  .  There  would  be  no 
end  to  a  suit  if  every  obstinate  litigant 
could  by  repeated  appeals,  compel  a 
court  to  listen  to  criticisms  on  their 
opinions,  or  speculate  of  chances  from 
cbanees  in  its  members."  Roberts  v. 
Cooper,  20  How.  (U.  S.)  467.  481,  15 
L.   ed.  969. 

4.    U.   S.— Mutual   Life   Ins.   Co.  t>. 
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Hill,  193  U.  S.  551,  24  Sup.  Ct.  538, 
48  L.  ed.  788  (reversing  118  Fed.  708, 
55  C.  C.  A.  536);  United  States  v. 
Camou,  184  U.  S.  572,  22  Sup.  Ct.  505, 
46  L.  ed.  694;  Thompson  v.  Maxwell 
Land  Grant  Co.,  168  U.  S.  451,  18  Sup. 
Ct.  121,  42  L.  ed.  539;  Great  Western 
Tel.  Co.  V.  Burnham,  162  U.  S.  339,  16 
Sup.  Ct.  850,  40  L.  ed.  991;  Perara  v. 
United  States,  235  Fed.  515,  149  C.  C. 
A.  61.  Ala.— Louisville  &  N.  R.  Co. 
V.  Dilburn,  178  Ala.  600,  59  So.  438; 
Montgomery  v.  Gilmer,  33  Ala.  116,  70 
Am.  Dec.  562;  Goodman  V.  Walker,  30 
Ala.  482,  68  Am.  Dec.  134.  Ariz.— Ari- 
zona-Parral  Min.  Co.  v.  Forbes,  16  Ariz. 
395,  146  Pac.  504;  Friedman  v.  Mur- 
phey,  14  Ariz.  42,  124  Pac.  654;  Sher- 
man V.  Ward,  9  Ariz.  327,  83  Pac.  356; 
Gila  Valley  G.  &  N.  E.  Co.  v.  Lyon, 
9  Ariz.  218,  80  Pac.  337,  affirming  203 
U.  S.  465,  27  Sup.  Ct.  145,  51  L.  ed. 
276.  Ark.— Storthz  v.  Watts,  125  Ark. 
393,  188  S.  W.  1166;  St.  Louis  &  S,  F. 
E.  Co.  V.  Conarty,  124  Ark.  454,  188 
S.  W.  310;  Norman  v.  Bertig  Bros.,  124 
Ark.  599,  186  S.  W.  289.  Cal.— Tally 
V.  Ganahl,  151  Cal.  418,  90  Pac.  1049; 
Snyder  v.  Jack,  140  Cal.  584,  74  Pac. 
139,  355;  Morrell  v.  San  Tomas  D.  & 
P.  Co.,  30  Cal.  App.  194,  157  Pac.  818. 
Colo. — Buckhorn  Plaster  Co.  v.  Con- 
solidated Plaster  Co.,  47  Colo.  516,  108 
Pac.  27;  Smith  v.  Smith,  24  Colo.  527, 
52  Pac.  790,  65  Am.  St.  Eep.  251.  Conn. 
New  Haven  Trust  Co.  v.  Camp,  83 
Conn.  360,  367,  76  Atl.  1100;  New 
Haven  &  N.  Co.  v.  State,  44  Conn.  376, 
391;    Fowler   v.   Bishop,   32    Conn.    199. 

D.  C. — District  of  Columbia  V.  Brewer^ 
32  App.  Cas.  388;  Warner  v.  Grayson, 
24  App.  Cas.  55,  affirming  200  U.  S. 
257,  26  Sup.  Ct.  240,  50  L.  ed.  470. 
Fla. — McKinnon  v.  Johnson,  57  Fla.  120, 
48  So.  910;  Doyle  r.  Wade,  23  Fla.  90, 
1  So.  516.  Ga". — Roberts  r.  Gress,  145 
Ga.  329,  89  S.  E.  196;  Anthony  Shoals 
Pow.  Co.  V.  Fortson,  142  Ga.  551,  83 
S.  E.  137;  Crew  v.  Hutcheson,  119  Ga. 
142,  45  S.  E.  971.  Idaho.— Nampa  v. 
Nampa,  etc.  Irr.  Dist.,  23  Idaho  422, 
131  Pac.  8;  Coats  r.  Harris,  9  Idaho 
470,  75  Pac.  246.  111.— Hoffman  v. 
Stephens,  269  111.  376,  109  N.  E.  994; 
Spitzer  v.  Schlatt,  249  111.  416,  94  N.  E. 
504;  Belskis  v.  Dering  Coal  Co.,  246 
111.  62,  92  N.  E.  575.  Ind.— Cleveland, 
C,  &  C.  St.  L.  E.  Co.  V.  Lynn,  177 
Ind.  311,  95  N.  E.  577,  98  N.  E.  67; 
McClure  v.  Raben,  133  Ind.  507,  33  N. 

E.  275;    Erieg   v.    Palmer   Nat.   Bank 


(Ind.  App.),  Ill  N.  E.  31.  U.—In  re 
Chismore's  Estate,  157  N.  W.  139; 
Pfarr  v.  Standard  Oil  Co.,  157  N.  W. 
132;  Blizzard  Bros.  v.  Growers'  Can. 
Co.,  148  N.  W.  973.  Kan.— Wade  v. 
Empire  Dist.  Elec.  Co.,  98  Kan.  366, 
158  Pac.  28;  Henry  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  83  Kan.  104,  109  Pac. 
1005,  28  L.  R.  A.  (N.  S.)  1088;  State 
r.  Campbell,  73  Kan.  688,  85  Pac.  784, 
9  L.  R.  A.  (N.  S.)  533.  Ky.— Carter 
Coal  Co.  V.  Hill,  171  Ky.  828,  188  S. 
W.  892;  Landers  v.  Tracy,  171  Kv.  657, 
188  S.  W.  763;  Wheeler  v.  Cincinnati, 
etc.  R.  Co.,  171  Ky.  436,  188  S.  W. 
462.  La. — Christina  v.  Cusimano,  129 
La.  873,  57  So.  157;  Campbell  v.  Camp- 
bell Co.,  117  La.  418,  41  So.  702.  Me. 
Bailey  v.  Myrick,  50  Me.  171.  Md. 
Cahill  V.  Baltimore  City,  129  Md.  17, 
98  Atl.  235;  Green  v.  State,  122  Md. 
288,  89  Atl.  608;  State  v.  Cowen,  94 
Md.  487,  51  Atl.  171.  Mass.— Taylor 
V.  Pierce  Bros.,  220  Mass.  254,  107  N. 
E.  947;  Lemay  v.  Springfield  St.  R. 
Co.,  211  Mass.  138,  97  N.  E.  636.  Mich. 
Sault  Ste.  Marie  v.  Minneapolis,  etc.  R. 
Co.,  158  N.  W.  164;  Gourlay  v.  Ins. 
Co.,  189  Mich.  384,  155  N.  W.  483; 
Myers  v.  Erwin,  180  Mich.  469,  147 
N.  W.  458.  Minn. — Ikenberry  v.  New 
York  Life  Ins.  Co.,  159  N.  W.  955; 
Jones  V.  St.  Paul,  133  Minn.  464,  158 
N.  W.  251;  Blakely  v.  Neils  Lumb.  Co., 
128  Minn.  465,  151  N.  W.  182.  Miss. 
Adams  v.  Yazoo  &  M.  V,  R.  Co.  77 
Miss.  194,  24  So.  200,  317,  28  So.  956, 
60  L.  R.  A.  33;  Stewart  v.  Stebbins, 
30  Miss.  66.  Mo.— Mullins  v.  Mt.  St. 
Mary's  Cemetery  Assn.,  259  Mo.  142, 
168  S.  W.  685;  Ferguson  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.),  186  S.  W. 
1134.  Mont.— Wallace  v.  Chicago,  etc. 
R.  Co.,  52  Mont.  345,  157  Pac.  955;  Fin- 
len  V.  Heinze,  32  Mont.  354,  80  Pac. 
918;  Creighton  v.  Hershfield,  2  Mont. 
169.  Neb.— Henry  v.  Lincoln,  97  Neb. 
865,  151  N.  W.  933;  Marion  v.  State, 
20  Neb.  233,  29  N.  W.  911.  Nev. 
Wright  v.  Carson  Water  Co.,  22  Nev. 
304,  39  Pac.  872,  affirmed  in  23  Nev. 
39,  42  Pac.  196.  N.  H.— Whittemore 
V.  Boston  &  M.  R.  R.,  77  N.  II.  593, 
90  Atl.  601;  Stantons  v.  Thompson,  49 
N.  H.  272.  N.  J.— Fulton  v.  Grieb  Rub- 
ber Co.,  72  N.  J.  L.  35,  60  Atl.  37; 
Brady  v.  Carteret  Rlty.  Co.,  72  N  J. 
Eq.  904,  67  Atl.  606.  N.  M.— De  Palma 
r.  Weinman,  15  N.  M.  68,  103  Pac. 
782,  24  L.  R.  A.  (N.  S.)  423;  Dye  v. 
Crary,   13   N.  M.  439,  85  Pac.   1038,  9 
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plication,  bnt  is  enforced  only  when  the  facts  upon  a  second  trial  of 
a  case  are  substantially  the  same  as  on  the  first.° 


L.  E.  A.  (N.  S.)  1136.  N.  Y.— People 
ex  rel.  Cisco  v.  School  Board,  161  N.  Y. 
598,  56  N.  E.  81,  48  L.  E.  A.  113; 
Weld  V.  Postal  T.  C.  Co.,  148  App. 
Div.  588,  133  N.  Y.  Supp.  228.  N.  C. 
Eiley  v.  Sears,  156  N.  C.  267,  72  S.  E. 
367;  Setzer  v.  Setzer,  129  N.  C.  296, 
40  S.  E.  62.  N.  D.— Stimson  V.  Stim- 
son,  30  N.  D.  78,  152  N.  W.  132; 
Schmidt  v.  Beiseker,  19  N.  D.  35,  120 
jr.  W.  1096.  Ohio. — Pollock  v.  Cohen, 
32  Ohio  St.  514;  Hinton  v.  McNeil,  5 
Ohio  509,  24  Am.  Dec.  315.  Okla.— In- 
surance Co.  of  North  America  v.  Coch- 
ran, 159  Pac.  247;  Modern  Brother- 
hood of  America  v.  Beshara,  158  Pac. 
613;  Chickasha  Cotton  Oil  Co.  v.  Lamb, 
158  Pac.  579.  Ore. — Eugenstein  v.  Ot- 
tenheimer,  78  Ore.  371,  152  Pac.  215; 
Beard  v.  Eoyal  Neighbors  of  America, 
60  Ore.  41,  118  Pac.  171;  Applegate  v. 
Dowell,  17  Ore.  299,  20  Pac.  429.  Pa. 
Thaler  Bros.  r.  Greisser  Const.  Co.,  229 
Pa.  512,  79  Atl.  147,  33  L.  E.  A.  (N. 
S.)  345;  Marsh  v.  Pier,  4  Eawle  273, 
26  Am.  Bee.  131.  R.  I. — Carr  v.  Amer- 
ican Locomotive  Co.,  29  E.  I.  276,  70 
Atl.  196.  S.  0. — Huestess  v.  South  At- 
lantic Ins.  Co.,  93  S.  C.  148,  76  S.  E. 
117;  Warren  v.  Eaymond,  17  S.  C.  163. 
S.  D. — Smith  v.  Eetail  Merchants'  Fire 
Ins.  Co.,  158  N.  W.  780;  Eichardson 
V.  Dybedahl,  17  S.  D.  629,  98  N.  W. 
164;  Wright  v.  Lee,  10  S.  D.  263,  72 
N.  W.  895.  Term. — State  v.  Bank  of 
Commerce,  96  Tenn.  591,  36  S.  W.  719. 
Tex. — Galveston  County  V.  Galveston 
Gas  Co.,  72  Tex.  509,  10  S.  W.  583; 
Bomar  r.  Parker,  68  Tex.  435,  4  S.  W. 
599;  Middleton  v.  Texas  P.  &  L.  Co. 
(Tex.  Civ.  App.),  188  S.  W.  276.  Utah. 
Tjmg  V.  Constant-Loraine  Inv,  Co.,  47 
Utah  330,  154  Pac.  767;  Houtz  v.  Union 
Pac.  E.  Co.,  35  Utah  220,  99  Pac.  997; 
Brim  v.  Jones,  13  Utah  440,  45  Pac.  46, 
352,  affirmed,  165  U.  S.  180,  17  Sup. 
Ct.  282,  41  L.  ed.  677.  Vt.— Dietrich 
V.  Hutchinson,  75  Vt.  389,  56  Atl.  6. 
Va. — Commercial  Trust  Co.  v.  Eichmond 
First  Nat.  Bank,  112  Va.  44,  70  S.  E. 
532;  Campbell's  Exrs.  v.  Campbell's 
Exr.,  22  Gratt.  (63  Va.)  649.  Wash. 
Mott  Iron  Wks.  v.  Metropolitan  Bank, 
90  Wash.  655,  156  Pac.  864;  Silvain 
V.  Benson,  83  Wash.  271,  145  Pac.  175; 
Cook  V.  Stimson  Mill  Co.,  41  Wash.  314, 
83  Pac.  419.  W.  Va.— Beecher  v.  Fos- 
ter,   66    W.    Va.    453,   66   S.    E,     643; 
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Mason  v.  Harper's  Ferry  B.  Co.,  20  W. 
Va.  223.  Wis.— Jeffery  v.  Osborne,  145 
Wis.  351,  129  N.  W.  931;  Akerly  V. 
Vilas,  24  Wis.  165,  1  Am.  Eep.  166. 

5.  U.  S. — Barney  v.  Winona,  etc.  E. 
Co.,  117  U.  S.  228,  6  Sup.  Ct.  654,  29 
L.  ed.  858;  New  York,  N.  H.  &  H. 
E.  Co.  V.  Lehtohner,  204  Fed.  775,  123 
C.  C.  A.  587;  National  Surety  Co.  v. 
Kansas  City,  etc.  Brick  Co.,  182  Fed. 
54,  104  C.  C.  A.  494.  Ala.— Garrow  v. 
Toxey,  188  Ala.  572,  66  So.  443;  Bos- 
tick  V.  Jacobs,  141  Ala.  598,  37  So. 
629;  Admr.  of  Gee  v.  Williamson,  1 
Port.  313,  27  Am.  Dec.  628.  Ariz. 
Arizona-Parral  Miin.  Co.  v.  Forbes,  16 
Ariz.  395,  146  Pac.  504.  Ark.— Morgan 
Eng.  Co.  V.  Cache  E.  D.  Dist.,  122  Ark. 
491,  184  S.  W.  57;  Lewis  v.  Jones,  97 
Ark.  147,  133  S.  W.  596;  Hartford  Fire 
Ins.  Co.  V.  Enoch,  79  Ark.  475,  96 
S.  W.  393.  Cal.— Cowell  v.  Snyder,  171 
Cal.  291,  152  Pac.  920;  Smith  v.  Goethe, 
159  Cal.  628,  115  Pac.  223;  Millsap  v. 
Balfour,  158  Cal.  711,  112  Pac.  450. 
Colo. — Gutshall  v.  Cooper,  48  Colo.  160, 
109  Pac.  428;  Buckhorn  Plaster  Co.  V. 
Consolidated  Plaster  Co.,  47  Colo.  516, 
108  Pac.  27.  Conn.— New  Haven  Trust 
Co.  V.  Camp,  83  Conn.  360,  367,  76  Atl. 
1 100.  D.  C— Burgdorf  v.  United  States, 
16  App.  Cas.  140;  Chamberlain  v. 
Browning,  14  App.  Cas.  389  (appeal 
dismissed,  177  U.  S.  605,  20  Sup.  Ct. 
820,  44  L.  ed.  906);  Washington  &  G. 
E.  Co.  V.  Adams,  11  App.  Cas.  396. 
Ga.— Great  Southern  A.  &  F.  Co.  v. 
Guthrie,  18  Ga.  App.  491,  89  S.  E.  605; 
Taylor  v.  Felder,  11  Ga.  App.  742,  76 
S.  E.  75.  111.— Belskis  v.  Dering  Coal 
Co.,  240  111.  62,  92  N.  E.  575  (reversing 
151  111.  App.  85);  West  v.  Douglas,  145 
111.  164,  34  N.  E.  141.  Ind.— Alerding 
r.  Allison,  170  Ind.  252,  83  N.  E.  1006, 
127  Am.  St.  Eep.  363.  la.— Sawyer  V. 
Hawthorne,  158  N.  W.  665;  Hamill  v. 
Sehlitz  Brew.  Co.,  165  Iowa  266,  143 
N.  W.  99,  145  N.  W.  511;  Euss  v. 
American  Cereal  Co.,  121  Iowa  639,  96 
N.  W.  1092.  Kan.— Wade  v.  Empire 
Dist.  Elec.  Co.,  98  Kan.  366,  158  Pac. 
28;  Dyson  v.  Bux,  92  Kan.  154,  139 
Pac.  1159;  Griffin  v.  Fredonia  Brick 
Co.,  90  Kan.  375,  133  Pac.  574.  Ky. 
Louisville  E.  Co.  v.  Osborne,  171  Ky. 
348,  188  S.  W.  419;  Doherty  v.  Louis- 
ville First  Nat.  Bank,  161  Ky.  202,  170 
S.  W.  615.    La.— Lewia  v.  Baker,  128 
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Distinguislied  From  Stare  Decisis.  —  The  law  of  the  case  is  distin- 
guished from,  stare  decisis  in  that  the  latter  is  the  rule  of  precedent, 
holding  a  certain  case  as  authority  on  the  principle  of  law  it  an- 
nounces, for  all  other  cases  based  on  a  similar  statement  of  facts,  but 
which  may  be  overruled  whenever  its  principle  is  decided  to  be  er- 
roneous,^ while  the  law  of  the  case  can  never  be  overruled  or  used  as 
a  precedent/ 

Distinguished  From  Res  Judicata. —  Res  judicata  is  readily  distin- 
guished from  the  law  of  the  case  by  its  application  as  a  bar  in  another 
suit  between  the  same  parties,  while  the  law  of  the  case  is  always  lim- 
ited to  the  same  case.** 


La.  92,  54  So.  482.  Md.— Frisby  v. 
Parkhurst,  29  Md.  58,  96  Am.  Dec.  503. 
Mich.— Foley  v.  Detroit  &  M.  Ey.  Co., 
159  N.  W.  506;  Richardson  v.  Detroit, 
etc.  R.  Co.,  182  Mich.  206,  148  N.  W. 
397.  Minn. — Ikenberry  v.  New  York 
Life  Ins.  Co.,  159  N.  W.  955;  Jones  v. 
St.  Paul,  133  Minn.  464,  158  N.  W. 
251;  O'Connor  v.  Great  N.  R.  Co.,  120 
Minn.  359,  139  N.  W.  618.  Miss, 
Johnson  v.  Success  Brick  Mach.  Co., 
104  Miss.  217,  62  So.  4,  affirming  61  So, 
178.  Mo. — Hickman  v.  iLink,  116  Mo. 
123,  22  S.  W.  472;  Ferguson  v.  Mis- 
souri Pac,  Ry,  Co,  (Mo.  App.),  186 
S.  W.  1134;  Page  v.  St.  Joseph,  etc. 
R.  Co.  (Mo.  App.),  148  S.  W.  206. 
Mont. — Wallace  v.  Chicago,  etc.  R.  Co., 
52  Mont.  345,  157  Pac.  955.  Neb, 
Shellenberger  v.  State,  99  Neb.  370,  156 
N.  W.  777,  Nev, — Wright  v.  Carson 
Water  Co.,  22  Nev.  304,  39  Pac.  872, 
afflrmed,  23  Nev.  39,  42  Pac.  196.  N,  M, 
Flournoy  v.  Bullock,  Baker  &  Co.,  11 
N,  M,  87,  66  Pac.  547,  55  L.  R.  A. 
745.  N.  Y.— McBride  v.  111.  Nat.  Bank, 
163  App.  Div.  417,  148  N.  Y.  Supp. 
654;  Hosack's  Exrs.  v.  Rogers,  25 
Wend,  313,  N,  C— Snoden  v.  Bell,  166 
N.  C.  208,  80  S,  E.  888;  Carson  v.  Nat; 
Life  Ins.  Co.,  165  N.  C.  135,  80  S.  E. 
1080.  N.  D.— Booren  v.  McWilliams, 
357  N.  W.  698.  Okla.— Insurance  Co. 
of  North  America  v.  Cochran,  159  Pac. 
247;  Modern  Brotherhood  of  America 
V.  Beshara,  158  Pac.  613;  Chickasha 
Cotton  Oil  Co.  V.  Lamb,  158  Pac.  579. 
Ore.— Budd  v.  Multnomah  St.  R.  Co., 
15  Ore.  413,  15  Pac.  659,  3  Am,  St. 
Rep.  169.  S.  D.— McPherson  v.  Swift, 
27  S.  D.  296,  130  N.  W.  768.  Tex. 
Houston  Oil  Co.  v.  Davis  (Tex.  Civ. 
App.),  181  S.  W.  851;  Southwestern 
Sur.  Ins.  Co.  v.  Stein  D.  C.  T.  Co. 
(Tex.  Civ.  App.),  ISO  S.  W.  1165.  Utah. 
Tyng  V.  Constant-Loraine  Inv.  Co.,  47 


Utah  330,  154  Pac.  767;  Teakle  v.  Salt 
Lake  Route  R.  Co.,  36  Utah  29,  102 
Pac.  635;  Venard  v.  Green,  4  Utah  456, 
11  Pac.  337.  Vt,— Dailey  v.  Swift  & 
Co.,  96  Atl.  603;  Ingram's  Admx.  v. 
Rutland  R.  Co.,  89  Vt.  278,  95  Atl, 
544;  Amsden  f,  Atwood,  68  Vt,  322, 
35  Atl.  311.  Va.— Virginian  R.  Co.  v. 
Bell,  118  Va.  492,  87  S.  E.  570.  Wash. 
Mott  Iron  Wks.  v.  Metropolitan  Bank, 
90  Wash.  655,  156  Pac.  864;  Hoffman 
V.  Watkins,  89  Wash.  661,  155  Pac.  159; 
Dalgardno  v.  Trumbull,  61  Wash.  659, 
112  Pac.  928.  Wis.— Adams  v.  Bucyrua 
Co.,  164  Wis.  146,  159  N.  W.  722; 
Schenck  r.  Sterling  Eng.  Co.,  155  Wis. 
219,  144  N.  W.  290;  Wollman  v.  Ruehle, 
104  Wis.  603,  80  N.  W.  919. 

See  also  cases  cited  in  the  last  pre- 
ceding note. 

6.  Alferitz  i\  Borgwardt,  126  Cal. 
201,  58  Pac.  460;  Hihn  v.  Courtis,  31 
Cal.  398;  Hart  v.  Burnett,  15  Cal.  530. 
See  generally  1  Standard  Proc.  6. 

[a]  "Even  though  we  should  now 
be  convinced  that  this  court  had  made 
a  mistake  in  its  former  judgment,  .  .  . 
yet  that  judgment  is  the  law  in  this 
case.  Its  consideration  is  more  than 
stare  decisis.  It  becomes  res  adjudi- 
cata."  Menager  v.  Farrell,  6  Ariz. 
316,  57  Pac.  607;  Snvder  v.  Pima  Coun- 
ty, 6  Ariz.  41,  53  Pac.  6. 

7.  Allen  r.  Bryant,  155  Cal.  256,  100 
Pac.  704;  Wixson  v.  Devine,  80  Cal, 
385,  22  Pac.  224. 

8.  See  the  cases  cited  infra,  II,  A. 
As  to  res  judicata,  see  the  title  "Res 

Judicata. ' ' 

[a]  "Some  courts  trace  it  to  the 
principle  of  res  adjudicata,  some  to  that 
of  stare  decisis,  and  some,  evidently 
realizing  that  it  falls  within  neither 
principle,  fall  back  upon  the  indefinite 
term  'the  law  of  the  case,'  as  if  it 
were  possible  under  our  system  of  jur- 
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B.  As  Affected  by  the  Coitrt  Rendering  Decision.  —  1.  In  Gen- 
eral. —  The  law  of  the  case,  in  its  usual  and  ordinary  meaning,  con- 
notes the  decision  of  a  court  of  last  resort.' 

2.  Intermediate  Ceurt.  —  But  while  the  rule  is  generally  applied 
to  rulings  by  a  court  of  last  resort,  it  is  equally  applicable  to  the  de- 
cisions of  an  intermediate  appellate  court, ^°  though  the  contrary  haa 
been  held.^^  When  a  case  comes  to  an  intermediate  appellate  court; 
on  a  second  appeal,  questions  determined  by  a  higher  court  on  a 
former  appeal  are  the  law  ©f  the  case.^^  ,  But  the  decision  of  an  in- 
termediate appellate  court  on  a  first  appeal  is  not  the  law  of  the  case 
in  the  court  of  last  resort  on  a  subsequent  appeal.^^    A  decision  by  an 


isprudence  that  there  should  be  one  law 
for  one  case  and  a  different  law  for 
other  cases  entirely  similar  thereto." 
Hastings  v.  Foxworthy,  45  Neb.  676^ 
63  N.  W.  955,  34  L.  K.  A.  321;  Chicago, 
B.  &  Q.  B.  Co.  V.  Hull,  24  Neb.  740, 
40  N.  W.  280.  See  also,  U.  S.— Bell 
V.  Arledge,  219  Fed.  675,  135  C.  C.  A. 
347.  Ariz. — Sherman  v.  Ward,  9  Ariz. 
827,  83  Pac.  356.  Axk.— St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Neal,  83  Ark.  591,  601, 
98  S.  W.  958;  Hollingsworth  v.  Mc- 
Andrew,  79  Ark.  185,  193,  95  S.  W. 
485.  Ind. — Alerding  v.  Allison,  170 
Ind.  252,  83  N.  E.  1006,  127  Am.  St. 
Eep.  363.  Mo. — Mangold  v.  Bacon,  237 
Mo.  496,  141  S.  W.  650. 

9.  See  the  cases  cited  supra,  notes 
4  and  5. 

10.  Ga.— Southern  Bell  Tel.  Co.  v. 
Glawson,  140  Ga.  587,  79  S.  E.  136; 
Ewing  Bros.  r.  Bowser  &  Co.,  18  Ga. 
App.  521,  89  S.  E.  1052;  Summers  f. 
Thompson,  18  Ga.  App.  137,  88  S.  E. 
920.  III.— Henning  v.  Eldridge,  146  HI. 
305,  33  N.  E.  754;  Kankakee  Coal  Co. 
V.  Crane  Bros.  Mfg.  Co.,  38  111.  App. 
555;  Ogle  v.  Turpin,  8  HI.  App.  453. 
Ind. — James  v.  Lake  Erie  &  W.  R.  Co., 
148  Ind.  615,  48  N.  E.  222.  Ky.— Clore 
v.  Davis,  19  Ky.  L.  Rep.  353,  40  S.  W. 
380.  Mc— State  v.  O'Neil  Lumber  Co., 
170  Mo.  7,  70  S.  W.  121.  N.  Y.— Mat- 
ter of  Low,  151  App.  Div.  572,  136  N. 
Y.  Supp.  360;  Abbey  v.  Wheeler,  58 
App.  Div.  451,  69  N.  Y.  Supp.  432. 
Utah.— Silva  v.  Pickard,  14  Utah  245, 
47  Pac.  144,  overruling,  without  re- 
ferring to,  Jungk  V.  Reed,  12  Utah  196^ 
42    Pac.   292. 

11.  Mitchell  V.  Western  U.  Tel.  Co., 
23  Tex.  Civ.  App.  445,  56  S.  W.  439. 
But  compare  Freeman  v.  Huffman  (Tex. 
Civ.  App.),  156  S.  W.  367;  Moore  f. 
Chamberlain  (Tex.  Civ.  App.),  152  S. 
W.  195. 
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[a]  When  federal  questions  are  in- 
volved, the  decision  of  the  state  court, 
not  being  final,  is  sometimes  loeked 
upon  as  the  decision  of  an  intermediate 
court  and  therefore  reviewable  on  a 
second  appeal.  Louisville  &  N.  R.  Co. 
V.   State,   107   Miss.  597,  65  So.   881. 

12.  U.  S.— Nashua  &  L.  R.  Corp.  v. 
Boston  &  L.  R.  Corp.,  51  Fed.  929,  2 
C.  C.  A.  542.  Colo.— Tibbetts  v.  Ter- 
rill,  26  Colo.  App.  64,  140  Pac.  936. 
111.— Gillespie  v.  Fulton  Oil  &  G.  Co., 
161  111.  App.  248;  Seucy  v.  People,  21 
111.  App.  370.  Ind. — Evansville  v.  Sen- 
henn,  26  Ind.  App.  362,  59  N.  E.  863. 
Ky. — Moore  v.  Powers '  Admr.,  4  Ky.  L. 
Rep.  536.  Mo. — State  ex  rel.  Curtis  v. 
Broaddus,  238  Mo.  189,  142  S.  W.  340; 
Gaston  v.  Hayden,  98  Mo.  App.  683, 
73  S.  W.  938;  Buchannan  v.  Cole,  65 
Mo.  App.  495.  N,  Y.— Griffen  v.  Man- 
ice,  74  App.  Div.  371,  77  N.  Y.  Supp. 
626;  Milbank  r.  Jones,  2  Misc.  503,  22 
N.  Y.  Supp.  525,  51  N.  Y.  St.  616. 
Pa. — Collins  v.  Buseh,  15  Pa.  Super. 
255.  Tex. — Masterson  v.  Harris  (Tex. 
Civ.  App.),  179  S.  W.  284;  Moore  v. 
Chamberlain  (Tex.  Civ.  App.),  152  S.  W. 
195;  Dunn  v.  Taylor  (Tex.  Civ.  App.), 
143  S.  W.  311. 

13.  U.  S.— Buster  v.  Wright,  135 
Fed.  947,  68  C.  C.  A.  505.  Cole— Bald- 
win Star  Coal  Co.  v.  Quinn,  46  Colo. 
590,  105  Pac.  1101;  Pueblo  v.  Shutt 
Inv.  Co.,  28  Colo.  524,  67  Pac.  162,  89 
Am.  St.  Rep.  221;  Brown  v.  Tourtelotte, 
24  Colo.  204,  50  Pac.  195.  111.— Freet 
V.  American  Elec.  S.  Co.,  257  111.  248, 
100  N.  E.  933;  Chicago  Bd.  of  Trade 
V.  Nelson,  162  111.  431,  44  N.  E.  743, 
53  Am.  St.  Rep.  312.  Mo.— Keele  V. 
Atchison,  T.  &  S.  F.  R.  Co.,  258  Mo. 
62,  167  B.  W.  433;  Paddock  v.  Missouri 
Pac.  Ry.  Co.,  155  Mo.  524,  56  S.  W. 
453;  Hennessy  v.  Bavarian  Brew.  Co., 
145   Mo.   104,  46  S.  W.  966,  41   L.  E. 
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intermediate  court  remains  the  law  of  the  case,  even  though  a  higher 
court  in  some  other  case  renders  a  contrary  decision  on  the  same 
question  between  the  first  and  second  appeal,"  though  there  are  cases 
holding  the  contrary  view.^^ 

3.  Divided  Court.  —  A  decision  by  a  divided  court  is  the  law  of 
the  case,  and.  on  the  same  facts  is  conclusive  on  a  second  trial  and  sub- 
sequent appeal, ^"^  except  as  to  those  matters  as  to  whioh  there  was  not 
a  concurrence  of  ^  sufficient  number  of  judges  to  constitute  a  decis- 


ion. 


4.  Change  of  Court.  —  a.  Appeal  to  Different  Court.  —  A  prior 
decision  is  conclusive  when  the  second  appeal  is  to  a  court  which  has 
succeeded  to  the  jurisdiction  of  the  court  which  rendered  the  decree.^' 
It  has  been  held,  however,  that  this  is  true  only  when  property  right8 
are  settled  by  the  former  decree.^' 

b.  Appeal  From  Different  Court.  — The  decision  on  the  first  ap- 
peal is  also  regarded  as  the  law  of  the  ease  if  the  second  appeaP"  is  from 


A.  385,  68  Am.  St.  Eep.  554.  Tex. 
Texas  &  P.  R.  Co.  v.  Shoemaker,  98  Tex. 
451,  84  S.  W.  1049. 

[a]  An  apparent  exception  t»  this 
rule  occurs  when  the  first  decision  of 
the  intermediate  court  is  aflEirmed  by  a 
higher  court,  in  which  ease  the  first 
decision  remains  the  law  of  the  case 
on  a  second  appeal.  But  this  is  net 
a  real  ex<ieption,  since  by  affirmation 
the  decision  of  the  intermediate  court 
becomes  that  of  the  higher  court. 
Kankakee  Coal  Co.  v.  Crane  Bros.  Mfg. 
Co.,  38  111.  App.  555. 

14.  Cal. — Carr  v.  Quigley,  79  Cal. 
130,  21  Pae.  6i7.  D.  C— District  of 
Columbia  v.  Brewer,  32  App.  Cas.  388. 
Ga.— Southern  Bell  T.  &  T.  Co.  v.  Glaw- 
son,  140  Ga.  507,  79  S.  E.  136.  Ind. 
Tipton  Co.  Comrs.  v.  Indianapolis,  P.  & 
C.  R.  Co.j  89  Ind.  !•!;  Ph«enix  Ins. 
Co.  V.  Pickel,  3  Ind.  App.  332,  29  N.  E. 
432.  Ky. — Brown  v.  Marion  Nat.  Bank, 
18  Ky.  L.  Rep.  186,  35  S.  W.  926.  Md. 
Thomson  v.  Albert,  15  Md.  268. 

15.  111.— Madl  V.  Chicago  City  R. 
Co.,  167  111.  App.  487,  overruling,  but 
not  referring  to.  Ogle  v.  Turpin,  8  111. 
App.  453.  Ky. — Landers  v.  Tracy,  171 
Ky.  657,  188  S.  W.  763.  Mo.— Spauld- 
ing  V.  Missouri  Lumb.  &  Min.  Co.  (Mo. 
App.),  180  S.  W.  102*4.  N.  Y.— Mat- 
thews V.  Matthews,  154  N.  Y.  288,  48 
N.  E.  531;  Brennan  v.  New  York,  1 
Hun  315,  47  Hew.  Pr.  178;  Patterson 
V.  Binghamten,  4  App.  Div.  615,  39  N. 
Y.  Supp.  408.  Tex.— Meyers  f.  Ditt- 
mar,  47  Tex.  373. 

See  infra,  II.  ' 

16.  U.  S. — Washington  Bridge  Co.  v. 


Stewart,  3  How.  413,  424,  11  L.  ed. 
658.  Colo.— Allen  v.  Colo.  Cent.  R.  Co., 
22  Colo.  238,  43  Pac.  1»15.  Ky.— Smith 
V.  Brannin,  79  Ky.  114,  1  Ky.  L.  Rep. 
414.  Mich.— Gourley  v.  Ins.  Co.,  189 
Mich.  384,  155  N.  W.  483.  N.  Y.— Oak- 
ley V.  Aspinwall,  13  N.  Y.  5#0.  Va. 
Chahoon  v.  Com.,  21  Gratt.  (62  Va.) 
822.     Wis. — Lathrop  v.  Knapp,  37  Wis. 

17.  Matter  of  Coburn,  165  Cal.  202. 
131   Pac.  352. 

18.  D.  C. — Helcomb  v.  Bearing,  8 
App.  Cas.  298.  Md.— Hammond  v. 
Ridgely's  Lessee,  5  Harr.  &  J.  245,  9 
Am.  Dec.  522.  N.  Y.— Spieer  v.  Norton, 
13  Barb.  542;  Stekes  v.  Pyde,  24  App. 
Biv.  624,  48  N.  Y.  Supp.  717;  Feld- 
man  v.  McGraw,  14  App.  Div.  631,  43 
N.  Y.  Supp.  885.  Ohio.— Stearns  v. 
Hibben  Dry  Gds.  Co.,  11  Ohio  Cir.  Ct. 
(N.  S.)  553.  Okla.— Courtney  v.  Gib- 
son, 153  Pac.  677;  Waterloo  State 
Bank  v.  City  Nat.  Bank,  26  Okla.  801, 
Hi  Pac.  910.  Ore.— Portland  Trust  Co. 
V.  Coulter,  23  Ore.  131,  31  Pac.  280. 
S-  D.— Plymouth  County  Bank  v.  Gil- 
man,  3  S.  D.  17»,  52  N.  W.  869  44 
Am.  St.  Rep.  782.  Tex.— Burns  v.  Led- 
better,  56  Tex.  282.  Utah.— Silva  v. 
Piekard,  14  Utah  245,  47  Pac.  144.  Vt. 
Bigelow  V.  Middletown  Cong.  Society 
15  Vt.  370.  Wis.— Parker  vfPomeroy 
2  Wis.  112.  ^' 

19.  Spaulding  v.  Missouri  Lumb.  & 
Min.   Co.    (Mo.  App.),   180  S.  W.   1§24. 

20.  Portland  Trust  Co.  v.  Coulter,  23 
Ore.  131,  31  Pae.  28t,  helding  that  the 
rule  obtains  eve*  though  the  first  ap- 
peal is  from  a  court  of  equity  and  a 
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the  judgment  of  a  different  court,  though  the  contrary  has  been 
held!^^ 

c.  Change  of  Court's  Personnel.  —  The  rule  applies  even  though 
on  the  second  appeal  the  personnel  of  the  court  has  changed.^^ 

C.  As  TO  THE  Parties  Affected,  —  1.  In  General.  —  All  parties 
to  an  action,  and  their  privies,  are  forever  precluded  by  the  decision 
on  the  first  appeal  from  again  bringing  up  for  review  the  questions 
therein  deeided,^^  even  though  the  first  appeal  may  be  by  one  party 
and  the  second  by  another.^* 

2.  New  Parties.  —  New  parties  whose  interests  were  represented 
on  the  first  appeal,^''  as  well  as  those  who  have  not  been  injuriously 
affected  by  the  former  decree,  come  within  the  rule,^'  But  new  parties 
who  are  brought  in  by  reason  of  the  former  decision  are  not  precluded 
thereby.^' 


eecond  appeal  from  a  court  of  law. 

21.  Bell  V.  Bell  (Ala.),  71  So.  465, 
holding  that  a  material  difference  exist- 
ed between  an  appeal  from  a  circuit 
court  and  one  from  a  probate  court. 

22.  U.  S.— Eoberts  v.  Cooper,  20 
How.  467,  481,  15  L.  ed.  969;  Wakelee 
V.  Davis,  44  Fed.  532,  {affirmed,  156  U. 
S.  680,  15  Sup.  Ct.  555,  39  L.  ed.  578); 
Oglesby  v.  Attrill,  14  Fed.  214;  Cole 
Silver  Min.  Co.  v.  Virginia,  etc.  Co.,  1 
Sawy.  685,  6  Fed.  Cas.  No.  2,990.  Cal. 
Clary  v.  Hoagland,  6  Cal.  685.  111.— Gar- 
rett V.  Peirce,  84  111.  App.  31.  Mich. 
Hickox  v.  Chicago  &  C.  S.  E.  Co.,  94 
Mich.  237,  53  N.  W.  1105.  Minn.— Ayer 
V.  Stewart,  16  Minn.  89.  Mo. — Man- 
gold V.  Bacon,  237  Mo.  496,  513,  141  S. 
W.  650  N.  Y.— Ten  Eyck  v.  Whitbeck, 
69  Hun  450,  23  N.  Y.  Supp.  463,  52  N. 
Y.  St.  Eep.  715.  Tex.— See  Meyers  v. 
Dittmar,  47  Tex.  373. 

23.  U.  S. — Guarantee  Co.  v.  Phenix 
Ins.  Co.,  124  Fed.  170,  59  C.  C.  A.  376; 
Morrison  v.  Kuhn,  80  Fed.  740,  26  C.  C. 
A.  130.  Cal.— Estate  of  Carothers,  168 
Cal.  691,  144  Pac.  957;  Haggin  v.  Clark, 
71  Cal.  444,  9  Pac.  736,  12  Pac.  478; 
In  re  Pacheco's  Estate,  29  Cal.  224. 
Colo. — Great  Plains  Water  Co.  f.  Lamar 
Canal  Co.,  31  Colo.  96,  71  Pac.  1119. 
111.— Jewell  Belt.  Co.  v.  Hamilton  E. 
Mfg.  Co.,  170  111.  App.  343;  Christensen 
r.  People,  114  111.  App.  40.  Ind.— Eo- 
back  V.  Greenfield,  56  Ind.  App.  263, 
105  N.  E.  163.  Ky.— Wheeler  v.  Cincin- 
nati, etc.,  E.  Co.,  171  Ky.  436,  188  S. 
W.  462;  Heard  t:  Cherry,  150  Ky.  318, 
150  S.  W.  361.  La.— Campbell  r.  Camp- 
bell Co.,  117  La.  418,  41  So.  702.  N.  Y. 
Jackson  v.  Klinger,  33  Misc.  758,  67  N. 
Y.  Supp.  850.  Ore.— Stager  v.  Troy 
Ldry.  Co.,  41  Ore.  141,  68  Pac.  405.  Pa. 
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Cowen  V.  Pa.  Plate-Glass  Co.,  188  Pa.  ' 
542,  41  Atl.  615.  Tex.— Keel  &  Son  v. 
Gribble-Carter  Grain  Co.  (Tex.  Civ. 
App.),  143  S.  W.  235.  Utah.— Silva 
V.  Pickard,  14  Utah  245,  47  Pac.  144. 
Va. — McClanahan  r.  Hockman,  96  Va. 
392,  31  S.  E.  516.  W.  Va.— U.  S.  Blow, 
pipe  Co.  V.  Spencer,  46  W.  Va.  590,  33 
S.  E.  342.  Wis. — Ledebuhr  r.  Wisconsin 
Tr.  Co.,  115  Wis.  214,  91  N.  W.  1012; 
Bowen  v.  Hastings,  47  Wis.  232,  2  N. 
W.  301. 

[a]  Parties  not  joined  in  the  first 
appeal,  are  precluded.  Morrison  v. 
Kuhn,  80  Fed.  740,  26  C.  C.  A.  130. 

[b]  Other  persons  joined  as  neces- 
sary parties  since  the  first  appeal,  does 
not  make  the  decision  of  the  appellate 
court  less  conclusive  as  to  the  original 
parties.  McClanahan  v.  Hockman,  96 
Va.  392,  31  S.  E.  516. 

[c]  Voidable  Process. — Even  though 
the  service  of  process  to  answer  in  the 
court  below  were  voidable,  a  judgment 
of  the  supreme  court  upon  an  appeal  is 
conclusive  upon  all  parties  served. 
United  States  Blowpipe  Co.  v.  Spencer, 
46  W.  Va.  590,  33  S.  E.  342. 

24.  Ark. — Walker  &  Faulkner  v. 
Walker,  7  Ark.  542,  555.  Cal.— Hunter 
r.  Hubert,  106  Cal.  xvii,  39  Pac.  534. 
Ind.— Mason  r.  Burk,  120  Ind.  404,  22 
N.  E.  119.  Ky.— Phelps  r.  Davis,  2  J. 
J.  Marsh.  368.  La. — Conery  v.  New  Or- 
leans Water-Wks.  Co.,  42  La.  Ann.  441, 
7  So.  590;  State  v.  First  Dist.  Court, 
12  Eob.  (La.)  320.  Md. — Musgrave  v. 
Staylor,  36  'MA-  123. 

27.  Eugely  v.  Eobinson,  19  Ala.  404, 
411. 

28.  Eugely  v.  Eobinson,  19  Ala.  404, 
411. 

29.  Lee  v.  Powell  Bros.   &  Sanders 
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D.  As  Affected  by  Sltbject-Matter  of  Decision.  —  1.  In  Gen- 
eral.  —  The  doctrine  of  the  law  of  the  case  applies  to  every  question 
determined  by  the  appellate  court,  providing  the  facts  are  substan- 
tially the  same.^° 

2.  Questions  Necessarily  Involved.  —  The  doctrine  is  not  only  ap- 
plied to  all  questions  considered  and  determined  on  the  former  ap- 
peal, but  also  to  all  questions  necessarily  involved  in  that  appeal'^^ 
This  is  based  upon  the  presumption  that  everything  necessarily  in- 


Co.,  126  La.  51,  52  So.  214;  Eobiffson 
V.  Kind,  25  Nev.  261,  59  Pac.  863,  62 
Pac.   705. 

fa]  Successors  of  New  Parties. 
The  fact  that  appellant  had  succeeded 
to  the  interest  of  other  parties  in  the 
case  does  not  make  the  decree  on  a 
previous  appeal  binding  as  the  law.  of 
the  case  to  his  rights,  when  such  parties 
were  not  parties  to  the  action  at  the 
time  of  the  previous  appeal  and  the  de- 
cision was  based  on  the  refusal  of  the 
lower  court  to  make  them  parties.  Eob- 
iuson  v.  Kind,  25  Nev.  261,  59  Pac.  863, 
62  Pac.  705. 

30.  Porter  v.  Doe  ex  dem.  Hanley, 
10  Ark.  186,  overruling  Eutherford  v. 
Lafferty,  7  Ark.  402. 

[a]  "Foundation  of  the  Rule. — "Can 
the  decision  be  held  as  conclusive  be- 
tween the  parties  and  yet  subject  to 
correction  and  revision  as  to  a  mis- 
apprehension of  facts?  If  for  these, 
why  not  for  errors  as  to  the  law  also? 
We  are  at  a  loss  for  any  satisfactory 
reason  for  the  distinction,  and  are  un- 
willing to  concede  that  it  should  exist. 
.  .  .  The  uncertainty  and  confusion 
which  would  result  from  such  a  prac- 
tice, would  strike  vitally  that  progres- 
sive principle  which  lies  at  the  founda- 
tion of  all  judicial  proceedings  so  hap- 
pily illustrated  in  the  order  and  system 
of  pleading  and  practice,  which  make 
each  definite  step  in  the  progress  of 
the  cause  conclusive  upon  the  parties, 
and  point  them  prospectively  to  an  ulti- 
mate and  final  decision  of  the  case. 
These  rules  of  pleading  have  their 
origin  in  the  same  common  principle 
alike  applicable  to  the  judgments  of 
courts,  where  litigation  ceases,  and  the 
Judgment  of  each  court  is  final  and  con- 
clusive in  the  inferior  courts  unless  set 
aside  or  reversed  by  an  appellate  tribu- 
nal; in  the  superior  court,  uncondition- 
ally so."  Porter  v.  Doe  ex  dem.  Han- 
ley,  10  Ark.   186. 

[b]  Questions  of  Law  Alone. — (1) 
Bome  cases  make  a  distinction  between 


questions  of  law  and  fact  in  the  appli- 
cation of  the  law  of  the  case,  holding 
that  the  rule  does  not  apply  to  ques- 
tions of  fact.  Cowell  v.  Snyder,  171 
Cal.  291,  152  Pac.  920;  Allen  v.  Bryant, 
155  Cal.  256,  100  Pac.  704;  Mattingly 
V.  Pennie,  105  Cal.  514,  39  Pac.  200,  45 
Am.  St.  Eep.  87.  (2)  But  where  the 
facts  are  the  same  on  a  second  appeal, 
their  legal  effect  is  determined  by  the 
decision  on  the  former  appeal,  which 
is  the  law  of-  the  case  for  the  second 
appeal.  Benson  v.  Shotwell,  103  Cal. 
163,  37  Pac.  147. 

31.  Ouray  County  v.  Geer,  108  Fed. 
478,  47  C.  C.  A.  450;  Morrison  v.  Kuhn, 
80  Fed.  740,  26  C.  C.  A.  130.  Ala. 
Mims  V.  Sturdevant,  36  Ala.  636;  Blood- 
good  V.  Grasey,  31  Ala.  575.  Ark. 
Pelham  v.  Floyd,  9  Ark.  530.  Cal. 
Eversdon  r.  Mayhew,  85  Cal.  1,  21  Pac. 
431,  24  Pac.  382;  Clary  v.  Hoagland,  6 
Cal.  685.  Conn.— New  Haven  &  N.  Co. 
V.  State,  44  Conn.  376.  111.— Cham- 
paign County  V.  Eeed,  106  HI.  389;  Hol- 
lowbush  V.  McConnel,  12  111.  203.  Ind. 
McKinney  v.  State,  117  Ind.  26,  19  N. 
E.  613;  Forgerson  v.  Smith,  104  Ind. 
246,  3  N.  E.  866.  la,.— In  re  Cook,  143 
Iowa  733,  122  N.  W.  578.  Kan.— Harwi 
Hdw.  Co.  V.  Klippert,  73  Kan.  783,  85 
Pac.  784;  Crockett  v.  Gray,  31  Kan. 
346,  2  Pac.  809;  Headley  v.  Challiss,  15 
Kan.  602.  Ky.— United  States  Fidelity 
&  Guar.  Co.  v.  Foster  Deposit  Bk.,  153 
Ky.  698,  ]56  S.  W.  371;  Williams  v. 
Eogers,  14  Bush  776.  Mass. — Pratt  v. 
Boston  H.  &  L.  Co.,  134  Mass.  300.  Mo. 
Forester  r.  St.  Louis,  I.  M.  &  S.  E.  Co., 
26  Mo.  App.  123.  Mont.— Wastl  r. 
Mont.  Union  E.  Co.,  24  Mont.  159,  61 
Pac.  9.  Neb.— First  Nat.  Bank  f.  Gib- 
son, 74  Neb.  232,  105  N.  W.  1081,  re- 
versing 104  N.  W.  174;  Edney  v.  Baum, 
70  Neb.  159,  97  N.  W.  252;  Hayden  v. 
Frederickson,  59  Neb.  141,  80  N.  W. 
494.  N.  Y.— Clews  r.  Bank  of  N.  Y. 
Nat.  Bkg.  Assn.,  105  N.  Y.  398,  11  N. 
E.  814;  Bangs  v.  Strong,  4  N.  Y.  315; 
Eichards  v.   Scharmann,   97   Misc.   143, 
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volved  was  before  the  court  and  decided.^^  Such  questions  may  not 
have  been  discussed  by  the  appellate  court,''  or  they  may  have  been 
passed  upon  but  not  adverted  to  ifl  the  opinion.'* 

3.  Questions  Possible  To  Have  Been  Made  on  Former  Appeal. 
Questions  which  might  have  been  raised,  like  erroneous  decisions,  have 
given  the  courts  much  trouble.  However,  the  great  weight  of  author- 
ity favors  applying  the  rule  of  the  law  of  the  case  to  such  questions," 


161  N.  Y.  Supp.  109.  N.  C— Eiley  v. 
Sears,  156  N.  C.  267,  72  S.  E.  367.  Okla. 
St.  Louis  &  S.  F.  R.  Co.  v.  Hardy,  45 
Okla.  423,  146  Pac.  38.  S.  C— Warren 
V.  Eaymoncl,  17  S.  C.  163.  Tex. — Adams 
r  Pisher,  75  Tex.  657,  6  S.  W.  772. 
Utah. — Grand  Cent.  Min.  Co.  v.  Mam- 
irioth  Min.  Co.,  36  Utah  364,  104  Pac. 
573,  Ann.  Cas.  1912A,  254;  Herriman 
Trr.  Co.  f.  Keel,  25  Utah  96,  69  Pac. 
719.  Vt.— Amsden  v.  Atwoed,  68  Vt. 
322,  35  Atl.  311.  Va.— Sims  v.  Tyrer, 
1)6  Va.  14,  30  S.  E.  443.  Wash.— State 
ex  rel.  Nieomen  Boom  Co.  v.  North 
Shore  Boom,  etc.  Co.,  62  Wash.  436,  113 
Pac.  1184.  W.  Va.— Dent  v.  Pickens, 
59  W.  Va.  274,  53  S.  E.  154;  Bd.  of 
Education  v.  Parsons,  24  W.  Va.  551; 
Camden  v.  Werninger,  7  W.  Va.  528. 
Wis. — Lutien  v.  Kewaunee,  151  Wis. 
607,  139  N.  W.  312;  Hutchinson  v.  Chi- 
cago &  N.  W.  R.  Co.,  41  Wis.  541; 
Downer  r.  Cross,  2  Wis.  371. 

fa]  Determined  on  Demurrer. — A 
question  previeusly  determined  on  de- 
murrer to  the  same  complaint  will  not 
be  considered  on  a  second  appeal,  hav- 
ing been  necessarily  involved  in  the 
decision  «n  the  first  appeal,  though  not 
presented  f»r  determination.  South 
Bend  Chilled  Pl»w  Co.  v.  Cribb  Co., 
105  Wis.  443,  81  N.  W.  675. 

[b]  Not  Submitted. — A  question 
necessarily  involved  in  the  prior  decis- 
ion, but  not  submitted  t»  the  court  for 
consideration  on  the  first  appeal,  has 
been  said  t»  be  open  for  examination 
when  subsequently  raised  on  a  second 
appeal.  Green  v.  Springfield,  130  HI. 
515,  22  N.  E.  602. 

32.  McGrew  v.  Mo.  Pac.  R.  C:,  118 
Mo.   App.  379,  94  S.  W.  719. 

33.  Ky.— Western  Union  Tel.  Co.  v. 
Sutton,  140  Ky.  729,  131  S.  W.  773. 
N.  Y.— Joslin  V.  Cowee,  56  N.  Y.  626. 
Va.— Stuart  v.  Heiskell's  Trustee,  86 
Va.  191,  9  S.  E.  984. 

34.  Cal.— McCowen  v.  Pew,  18  Cal. 
App.  362,  123  Pac.  191.  Ga.— Savannah, 
T.  &  I.  %{  H.  R.  Co.  f.  Savannah,  115 
Ga.  137,  41  S.  E.  592,  afjirmed,  198  U. 
S.  392,  25  Sup.  Ct.  690,  49  L.  ed.  1097. 
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Ind. — McKinney  v.  State,  117  Ind.  26, 
19  N.  E.  613.  Ky.— Williams  v.  Rogers, 
14  Bush  776.  N.  Y.— Curtis  v.  Albee, 
86  App.  Div.  145,  83  N.  Y.  Supp.  430. 
35.  U.  S.— The  Santa  Maria,  10 
Wheat.  442,  6  L.  ed.  431;  Granite  Brick 
Co.  V.  Titus,  226  Fed.  557,  141  C.  C.  A. 
313;  Burns  v.  Cooper,  153  Fed.  148,  82 
C.  C.  A.  300;  Clark  v.  Brown,  119  Fed. 
130,  57  C.  C.  A.  76.  Ala.— Alabama 
City,  G.  &  A.  R.  Co.  v.  Bates,  155  Ala. 
347,  46  So.  776;  Matthews,  Finley  & 
Co.  f.  Sands  &  Co.,  29  Ala.  136.  Arix. 
Sherman  ?;.  Ward,  9  Ariz.  327,  83  Pac. 
356.  Conn. — New  Haven  &  N.  Co.  v. 
State,  44  Conn.  376,  391;  Fowler  V. 
Bishop,  32  Conn.  199.  Ga. — Little  Rock 
Cooperage  Co.  v.  Hodge,  109  Ga.  434, 
34  S.  E.  667;  McWilliams  P.  Walthall, 
77  Ga.  7;  Watkins  v.  Lawton,  69  Ga. 
671.  m.— Muren  Coal  &  Ice  Co.  v.  How- 
ell, 217  111.  190,  75  N.  E.  469  {aprming 
119  111.  App.  2«9);  Wolverton  v.  Tay- 
lor &  Co.,  157  111.  485,  42  N.  E.  49; 
Robv  V.  Calumet  etc.  Co.,  154  111.  190, 
4«  N.  E.  293.  la.— Dunshee  v.  Stand- 
ard Oil  Co..  165  Iowa  625,  146  N.  W. 
830;  Shropshire  V.  Ryan,  111  Iowa  677, 
S2  N.  W.  1035-.  Ky.— Stearns  Coal  & 
Lumb.  Co.  V.  Williams,  171  Ky.  46,  186 
S.  W.  93.1;  Davis  v.  McCorkle,  14  Bush 
746;  Thompson  v.  Louisville  Bkg.  Co., 
21  Ky.  L.  Rep.  1611,  55  S.  W.  1080. 
La. — Bushnell  v.  Brown,  8  Mart.  (N.  S.) 
157.  Me.-^Bailey  v.  Myrick,  50  Me. 
171.  Md. — Cahill  v.  Baltimore  City, 
129  Md.  17,  98  Atl.  235;  Smith  v.  Shaf- 
fer, 50  Md.  132.  See  Tolson  v.  Tolson, 
8  Gill  376^  Duvall  v.  Farmers'  Bk.,  9 
Gill  &  .J.  31.  Mass. — Boston  Bar  Assn. 
V.  Casey,  213  Mass.  549,  100  N.  E.  658; 
Booth  v.  Com.,  7  Mete.  285.  Mich. 
Quirk  r.  Rapid  R.  Co.,  137  Mich.  493, 
100  N.  W.  815;  Richardson  v.  Richard- 
son, 100  Mich.  364,  59  N.  W.  178;  Bas- 
sett  V.  Shepardson,  57  Mich.  428,  24  N. 
W.  182.  Minn.— Hibbs  v.  Marpe.  84 
Minn.  178,  87  N.  W.  363;  Malmgren  f. 
Phinney,  65  Minn.  25,  67  N.  W.  649; 
Tilleny  v.  Wolverton,  54  Minn.  75,  55 
N.  W.  822.  See  Adamson  v.  Sundby,  51 
Minn.  460,  53  N.  W.  761,  holding  the 
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though  there  is  a  respectable  array  of  decisions  on  the  other  side." 
Thus  a  decision  by  the  appellate  court  is  the  law  of  the  case  on  a  sub- 
sequent appeal,  the  facts  being  the  same,  as  to  every  question  which 


rule  can  be  applied  only  to  those  ques- 
tions determined  on  their  merits.  Miss. 
Still  &  Still  V.  Anderson,  63  Miss.  545. 
Mo.— Pitkin  V.  Shacklett,  117  Mo.  547, 
23  S.  W.  884;  Boone's  Admr.  v.  Shackle- 
ford's  Admr.,  66  Mo.  493;  McGrew  v. 
Missouri  Pac.  E.  Co.,  118  Mo.  App.  379, 
94  S.  W.  719.  Neb.— Hayden  v.  Fred- 
erickson,  59  Neb.  141,  80  N.  W.  494. 
N.  J. — Cassedy  v.  Bigelow,  27  N.  J.  Eq. 
505.  N.  y.— Guest  v.  Brooklyn,  79  N. 
Y.  624;  Hosack's  Exrs.  v.  Eogers,  25 
Wend.  313;  Silverstein  v.  Brown,  153 
App.  Div.  677,  138  N.  Y.  Supp.  848. 
N.  C— State  v.  Speaks,  95  N.  C.  689. 
Ohio.— Pollock  V.  Cohen,  32  Ohio  St. 
514.  Ore. — Benbow  v.  The  James  John, 
61  Ore.  153,  121  Pac.  899;  Meyer  f. 
Liveslev,  61  Ore.  55,  120  Pac.  749.  Pa. 
Adams \-.  Hubbard,  227  Pa.  304,  76  Atl. 
17;  Corry  v.  Corry  Chair  Co.,  18  Pa. 
Super.  271.  S.  C— Worth  v.  Norton,  56 
S.  C.  479,  35  S.  E.  135,  {affirmwg  56 
S.  C.  56,  76  Am.  St.  Eep.  524,  45  L.  E. 
A.  563,  33  S.  E.  792);  Ellis  v.  Sanders, 
34  S.  C.  236,  13  S.  E.  417;  Warren  v. 
Eaymond,  17  S.  C.  163.  Tenn. — Meyers 
1.  Meyers  (Tenn.  Ch.  App.),  50  S.  W. 
775.  But  see  Eeynolds  v.  Brandon,  3 
Heisk.  593.  Tex.— Tayltr,  B.  &  H.  E. 
Co.  r.  Warner  (Tex.  Civ.  App.),  60  S. 
W.  442.  Va.— Carter  v.  Hough,  89  Va. 
503,  16  S.  E.  665;  Findlay  v.  Trigg's 
Admr.,  83  Va.  539,  3  S.  E;  142;  Effinger 
V.  Kenney,  79  Va.  551.  Wash.— Per- 
raul  r.  Emporium  D.  Store  Co.,  83 
Wash.  578,  145  Pac.  438;  State  ex  rel. 
Nicomen  Boom  Co.  v.  North  Shore  Boom 
etc.  Co.,  62  Wash.  436,  113  Pac.  1104; 
Dennis  v.  Kass  &  Co,/,  13  Wash.  137,  42 
Pac.  540.  Wis. — Lutien  v.  Kewaunee, 
151  Wis.  607,  139  N.  W.  312;  Eichter 
V.  Leibv's  Est.,  107  Wis.  404,  83  N.  W. 
694,  (affirming  101  Wis.  434,  77  N.  W. 
745);  Hill  r.  Hoover,  9  Wis.  15. 

[a]  A  mere  assumption,  by  the  ap- 
pellate court  on  a  former  appeal  of  the 
existence  of  a  certain  fact  does  not 
preclude  it  from  determining  such  ques- 
tion and  its  legal  effect  on  a  subsequent 
appeal,  the  record  containing  additional 
evidence.  Lang  v.  Metzger,  101  111. 
App.  380,  nftirmed,  206  111.  475,  69  N.  E. 
493. 

36.  U.  «.— Mutual  Life  Ina.  Co.  f. 
Hill,  193  U.  S.  551,  24  Sup.  Ct.  538,  48 


L.  ed.  788,  (reversing  118  Fed.  708,  55 
C  C.  A.  536);  Balch  v.  Haas,  73  Fed. 
974,  20  C.  C.  A.  151.  Ark.— Scott  r. 
Cleveland,  122  Ark.  259,  183  S.  W.  197. 
But  see  Hollingsworth  v.  McAndrew,  79 
Ark.  185,  194,  95  S.  W.  485;  Hill  v. 
Draper,  63  Ark.  141,  37  S.  W.  574.  Cal. 
Alcorn  v.  Gieseke,  158  Cal.  396,  111 
Pac.  98;  Lambert  v.  Bates,  148  Cal.  146, 

82  Pac.  767;  In  re  Central  Irr.  Dist., 
117  Cal.  382,  49  Pac.  354.  Celo.— First 
Nat.  Bk.  V.  Shank,  53  Colo.  446,  128 
Pac.  56;  Wilson  v.  Bates,  21  Colo.  115, 
40  Pac.  351;  Sprague  Inv.  Co.  v.  Monat 
L.  &  I.  Co.,  14  Colo.  App.  1§7,  60  Pac 
179.  Idaho.— Hunter  v.  Porter,  18  Idaho 
72,  86,  77  Pac.  434.  111.— Cook  v.  Moul- 
ton,  64  111.  App.  429,  holding  that  the 
rule  precludes  reconsideration  of  only 
those  questions  decided  on  their  merits. 
Ind, — Bryson  r.  Crown  Oil  Co.,  112  N. 
E.  1;  Alerding  v.  Allison,  170  Ind.  252, 

83  N.  E.  1006,  127  Am.  St.  Eep.  363; 
Wine  V.  Woods,  158  Ind.  388,  63  N.  E. 
759.  Compare  Southern  Indiana  Ey.  Co. 
V.  Moore  (Ind.  App.),  71  N.  E.  516, 
s.  c,  34  Ind.  App.  154,  72  N.  E.  479. 
Kan. — Henry  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  83  Kan.  104,  109  Pac.  1005,  28 
L.  E.  A.  (N.  S.)  108S.  Mont.— Wastl 
V.  Mont.  Unien  E.  Co.,  24  Mont.  159,  61 
Pac.  9.  Utah. — Herriman  Irr.  Co  r 
Keel,  25  Utah  96,  69  Pac.  719.  W.  Va.' 
Dent  V.  Pickens,  59  W.  Va.  274,  53  S 
E.  154;  Windon  v.  Stewart,  48  W.  Va. 
488,  3T  S.  E.  603.  See  Henry  v.  Davis, 
13  ^     Va.  230,  252. 

[a]  The  Rule  on  Reversal.— In  % 
case  where  a  judgment  on  the  pleadings 
was  reversed  and  a  new  trial  had  on 
amended  pleadings,  it  was  held  on  a 
second  appeal  that  "While  undoubted- 
ly an  affirmance  of  a  judgment  is  to  be 
considered  an  adjudication  by  the  ap- 
pellate court  that  none  of  the  claims 
of  error  are  well  founded,— even  though 
all  are  not  specifically  referred  to  in 
the  opinion,— yet  no  such  conclusion 
follows  in  case  of  a  reversal.  It  is  im- 
possible to  foretell  what  shape  the  sec- 
ond trial  may  take  or  what  questions 
may  then  be  presented.  Hence  the  rule 
IS  that  a  judgment  of  reversal  is  not 
necessarily  an  adjudication  by  the  ap- 
pellate court  of  any  other  than  the 
questions    in    terms    discussed   and    de- 
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should  have  been  raised  hy  cross-appeal  on  the  first  appeal  of  the 
case,""  excepting  when  by  the  nature  of  the  appeal  the  respondent  is 
precluded  from  an  assignment  of  errors."  So,  too,  when  a  party 
adopts  one  of  several  grounds  for  presenting  a  question  for  determin- 
ation on  appeal,  or  relies  upon  one  of  several  irregularities,  the  de- 
cision of  the  appellate  court  estops  him  from  bringing  up  again  for 
review  the  same  question  on  another  ground  and  from  setting  up  any 
other  preexisting  irregularity  upon  a  second  appeal  of  the  same  case." 
The  contrary  view  has  been  expressed  w^here  such  errors  were  as- 
signed, but  not  argued,  and  not  necessarily  involved  in  the  decision.**^ 
A  technical  defect  in  an  appeal,  which  renders  it  ineffectual,  will  not 
excuse  a  party  from  the  rigor  of  the  rule.*^ 


cided."  Mutual  Life  Ins.  Co.  v.  Hill, 
193  U.  S.  551,  24  Sup.  Ct.  538,  48  L. 
ed.  788,  reversing  118  Fed.  708,  55  C. 
C.  A.  536. 

[b]  A  question  not  discussed,  nor  of 
record,  on  the  former  appeal,  cannot  be 
regarded  as  determined  by  the  law  of 
the  ease.  Seott  v.  Cleveland,  122  Ark, 
259,  183  S.  W.   197. 

[c]  Under  Different  Circumstances. 
The  rule  cannot  be  invoked  when  the 
same  question  is  brought  up  under  such 
different  circumstances  as  to  make  it 
practically  a  new  question;  as  where 
the  question  was  decided  on  an  erron- 
eous translation  of  .a  certain  document, 
it  was  again  considered  on  a  second  ap- 
peal in  the  light  of  a  corrected  transla- 
tion. Nieto's  Heirs  v.  Carpenter,  21  Cal. 
455. 

37.  U.  S.— Corning  v.  Troy  I.  &  N. 
Factorv,  15  How.  451,  466,  14  L.  ed. 
768;  Morrison  r.  Kuhn,  80  Fed.  740,  26 
C.  C.  A.  130.  Ala.— See  Matthews,  Fin- 
ley  &  Co.  r.  Sands  &  Co.,  29  Ala.  136. 
Qa.— Storv  r.  Brown,  98  Ga.  570,  25  S.  E. 
582.  111.— Norton  v.  Moshier,  114  111. 
146,  28  N.  E.  463;  Newberry  v.  Blatch- 
ford,  106  111.  584.  Ind.— Chicago,  I.  & 
L.  E.  Co.  V.  Bloomington,  182  Ind.  236, 
105  N.  E.  561;  Ohio  Val.  Trust  Co.  v. 
Wernke,  179  Ind.  49,  99  N.  E.  734.  Ky. 
Eice  f.  Wheatly,  9  Dana  271;  Mont- 
gomery V.  Garr,  Scott  &  Co.,  18  Kv.  L. 
Eep.  607,  37  S.  W.  580.  Miss.— Still  & 
Still  r.  Anderson,  63  Miss.  545;  Caston 
V.  Caston,  54  Miss.  512.  Tex. — Cameron 
V.  Gates,  22  Tex.  Civ.  App.  577,  55  S. 
W.  980. 

38.  Klauber  v.  San  Diego  St.  Car 
Co.,  98  Cal.  105,  32  Pac.  876. 

39.  U.  S.— United  States  Trust  Co. 
V.  New  Mexico,  183  U.  S.  535,  22  Sup. 
Ct.  172,  46  L.  ed.  315,  affirming  10  N.  M. 
416,  62  Pac.  987.  Ala,— Adams  v.  Horse- 
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field,  14  Ala.  223.  Ariz. — Arizona-Par- 
ral  Min.  Co.  v.  Forbes,  16  Ariz.  395,  402, 
146  Pac.  504.  Ark.— Walker  &  Faulkner 
V.  Walker,  7  Ark.  542,  555.  Cal.— Ee- 
clamation  Dist.  No.  3  v.  Goldman,  65j 
Cal.  635,  4  Pac.  676;  McCowen  v.  Pew,] 
18  Cal.  App.  302,  123  Pac.  191.  lU. 
Manternach  v.  Studt,  240  111.  464,  88 
N.  E.  1000.  Ind.— Ohio  Val.  Trust  Co. 
V.  Wernke,  179  Ind.  49,  99  N.  E.  734; 
Brunson  ?;.  Henry,  152  Ind.  310,  52  N. 
E.  407;  Nave  v.  Powell  (Ind.  App.), 
110  N.  E.  1016.  Kan.— Sealy  v.  Mis- 
souri K.  &  T.  Ey.  Co.,  158  Pac.  62.  Ky. 
Edmonson  v.  Kentucky  Cent.  E.  Co., 
105  Ky.  479,  49  S.  W.  200,  448;  Thomp- 
son r.  Louisville  Bkg.  Co.,  21  Ky.  L. 
Eep.  1611,  55  S.  W.  1080.  Miss.- Still 
&  Still  v.  Anderson,  63  Miss.  545.  N.  Y. 
Excelsior  Brick  Co.  v.  Haverstraw,  66 
Hun  631,  21  N.  Y.  Supp.  99,  50  N.  Y. 
Supp.  513.  S.  C— Bell  v.  Bell,  103  S. 
C.  9.5,  87  S.  E.  540.  Wash.— Smith  v. 
Seattle,  20  Wash.  613,  56  Pac.  389. 

[a]  Judgment  on  Pleading. — "The 
district  court  dismissed  the  intervening 
petition  on  the  ground  that  it  pre- 
sented no  claim  against  the  property  or 
the  parties.  The  reversal  by  this  court 
of  such  order  is  an  adjudication  that 
upon  the  face  of  the  petition  a  valid 
claim  was  presented  and  is  conclusive 
of  such  prima  facie  validity,  not  merely 
against  objections  which  were  in  fact 
made,  but  also  against  those  which 
might  have  been  made."  United  States 
Trust  Co.  f.  New  Mexico,  183  U.  S.  535, 
22  Sup.  Ct.  172,  46  L.  ed.  315,  affirming 
10  N.  M.  416,  62  Pac.  987. 

40.  Cook  V.  Moulton,  64  HI.  App. 
429;  Gates  v.  Pa.  E.  Co.,  154  Pa.  566, 
•26   Atl.   598. 

41.  HI.— Delta  &  Pine  Land  Co.  v. 
Sherwood,  187  111.  App.  167.  Minn. 
Maxwell  v.  Schwartz,  55  Minn.  414,  57 
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4.  Obiter  Dicta.  —  The  rule  does  not  apply  to  expressions  of  opin- 
ion on  matters  the  disposition  of  which  is  not  required  for  the  de- 
eision.*^  But  questions  determined,  though  not  necessary  to  the  de- 
cision, are  not  considered  obiter  dicta,  and  therefore  to  such  ques- 
tions the  former  decision  is  the  law  of  the  ease.*^ 


N.  W.  141.  Mo. — Stevenson  v.  Edwards, 
98  Mo.  622,  12  S.  W.  255;  Miller  f. 
Berneeker,  46  Mo.  194. 

[a]  Failure  To  Serve  Respondent. 
Where  an  appeal  is  taken  from  an  order 
denying  a  new  trial,  and  appellant  fails 
to  serve  respondent  with  copies  of  the 
case  and  his  points,  whereupon  the  ap- 
peal is  dismissed  and  the  order  affirmed, 
the  appellate  court  will  not  review  any 
question  upon  a  subsequent  appeal  from 
the  judgment  that  might  have  been  con- 
sidered on  the  first  appeal.  Schlender 
V.  Carey,  30  Minn.  501,  16  N.  W.  401. 

42.  XJ.  S.— Barney  v.  Winona  &  St. 
P.  R.  Co.,  117  U.  S.  228,  6  Sup.  Ct. 
654,  29  L.  ed.  858;  Patillo  v.  Allen- 
West  Com.  Co.,  108  Fed.  723,  47  C.  C. 
A.  637.  But  see  The  E.  A.  Packer,  58 
Fed.  251,  7  C.  C.  A.  216,  holding  that 
had  nothing  been  added  to  the  record 
on  the  second  appeal,  the  court  would 
probably  have  acted  upon  its  opinion 
expressed  on  the  first  appeal.  Ala. 
Bell  V.  Bell,  71  So.  465;  Jesse  v.  Cater, 

28  Ala.  475,  481.  Ark.— Clark  v.  Hershy, 
52  Ark.  473,  12  S.  W.  1077.  Cal.— Mat- 
ter of  Coburn,  165  Cal.  202,  131  Pac. 
352;  Millsap  v.  Balfour,  158  Cal.  711, 
112  Pac.  450;  Mattingly  v.  Pennie,  105 
Cal.  514,  39  Pac.  200,  45  Am.  St.  Rep. 
87.  Fla.— Hart  v.  Stribling,  25  Fla.  433, 
6  So.  455.  Idaho.— Hunter  v.  Porter,  10 
Idaho  72,  86,  77  Pac.  434.  Ind.— State 
r.  Clinton  Co.,  166  Ind.  162,  76  N.  E. 
1'86;  Rushville  v.  Rushville  Nat.  Gas 
Co.,  164  Ind.  162,  73  N.  E.  87.  Ky. 
Conwell  f.  Sandidge's  Admr.,  8  Dana 
273.  Miss.— Hart  v.  Chem.  Nat.  Bank, 
27  So.  926.  Mo.— Chicago,  S.  F.  &  C. 
Ry.  Co.  V.  Swan,  120  Mo.  30,  25  S.  W. 
534;  Gwin  v.  Waggoner,  116  Mo.  143, 
22  S.  W.  710.  Mont.— Yank  v.  Bordeaux, 

29  Mont.  74,  74  Pac.  77.  Neb.— Hoag- 
land  r.  Stewart,  71  Neb.  102,  98  N.  W. 
428,  100  N.  W.  133;  Williams  v.  Miles, 
68  Neb.  463,  94  N.  W.  705,  96  N.  W. 
151,  62  L.  R.  A.  383,  110  Am.  St.  Rep. 
431.  N.  Y. — Holmes  v.  Jones,  69  Hun 
.346,  23  N.  Y.  Supp.  631,  52  N.  Y.  St. 
709;  Waterloo  First  Nat.  Bk.  v.  Story. 
140  N.  Y.  Supp.  31.  S.  C— Jacobs  v'. 
Mut.  Ins.  Co.,  56  S.  C.  558,  35  S.  E. 
221;    Price  v.   Nesbit,   1   Hill   Eq.  445. 


Tex. — Bomar  r.  Parker,  68  Tex.  435,  4 
S.  W.  599.  Utah.— Herriman  Irr.  Co.  v. 
Keel,  25  Utah  90,  69  Pac.  719;  Potter 
V.  Ajax  Min.  Co.,  22  Utah  273,  61  Pac. 
999.  W.  Va. — Rowan  v.  Chenoweth,  55 
W.  Ya.  325,  47  S.  E.  80.  Wis.— Case  v. 
Hoffman,  100  Wis.  314,  72  N.  W.  390; 
Lathrop   v.  Kuapp,  37  Wis.  307, 

[a]  Questions  not  in  issue,  but 
brought  in  before  second  appeal  by 
amended  pleadings,  will  not  be  con- 
trolled by  any  discussion  or  expression 
of  opinion  regarding  them  made  by  the 
court  on  the  first  appeal.  Clark  v. 
Hershy,  52  Ark.  473,  12  S.  W.  1077. 

[b]  A  suggestion  as  to  a  mode  of 
relief,  not  amounting  to  a  declaration 
of  law,  on  a  question  not  in  issue,  but 
which  is  acted  upon  by  the  trial  court, 
is  dictum  and  not  controlling  on  a  sub- 
sequent appeal.  In  re  Estate  of  Meeker, 
45   Mo.  App.   186. 

43.  Ark. — Pearson  v.  Arkansas  Mid. 
R.  Co.,  106  Ark.  442,  153  S.  W.  .595. 
Cal.— Westerfeld  v.  New  York  Life  Ins. 
Co.,  157  Cal.  339,  107  Pac.  699;  San 
Francisco  v.  Spring  Val.  Water  Wks., 
53  Cal.  60S;  Table  Mt.  Tunnel  Co.  v, 
Stranahan,  21  Cal.  548.  Ind.— Green- 
wood V.  Isl.  Coal  Co.,  26  Ind.  App.  425, 
59  N.  E.  1071.  la.— Hamill  r.  Schlitz 
Brew.  Co.,  165  Iowa  266,  143  N.  W.  99, 
145  N.  W.  511.  Ky.— Com.  v.  Tate,  17 
Ky.  L.  Rep.  1045,  33  S.  W.  405.  Md. 
Eyler  v.  Hoover,  8  Md.  1.  Miss. — Men- 
ken V.  Frank,  58  Miss.  283.  N.  J.— Uni- 
ted &  Globe  Rubber  Mfg.  Cos.  v  Con- 
ard,  82  N.  J.  L.  680,  82  Atl.  860.  N.  Y. 
Smith  V.  Rentz,  131  N.  Y.  169,  30  N.  E. 
54,  15  L.  R.  A.  138;  Hosack's  Exrs.  f. 
Rogers,  25  Wend.  313.  Ore.— Meyer  v. 
Livesley,  61  Ore.  55,  120  Pac.  749.  Tex. 
Adams  v.  Fisher,  75  Tex.  657,  6  S.  W. 
772.  Va.— Hawthorne  r.  Beckwith,  89 
Va.  786,  17  S.  E.  241.  Wis.— Buchner 
r.  M.  &  N.  W.  Railroad  Co.,  60  Wis. 
264,  18  N.  W.  56;  Lampe  v.  Kennedy, 
49   Wis.   601,  6  N.  W.  311. 

[a]  Illustration.— Where  the  judg- 
ment below  is  reversed  because  a  part 
of  the  demand  is  barred  by  limitation, 
but  the  court  in  addition  holds  that 
the  complaint  states  a  cause  of  action, 
the  latter  is  conclusive  on  a  second  ap- 
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5.     New  Questions  or  New  Facts  on  Subsequent  Appeal.  —  If  new 

questions  arise  at  the  second  trial,  or  the  evidence  is  materially  differ- 
ent, the  decision  on  the  tirst  appeal  will  not  be  considered**  as  the  law 


peal.     Gwinn  v.  Hamilton,  75  Cal.  265, 
17  Pac.  212. 

44.  U.  S.— Mutual  Life  Ins.  Co.  v. 
Hill,  193  U.  S.  551,  24  Sup.  Ct.  538,  48 
L.  ed.  788  {reversing  118  Fed.  708,  55 
CCA.  536);  United  States  r.  Camou, 
184  U.  S.  572,  22  Sup.  Ct.  505,  46  L. 
ed.  694;  In  re  Jamison  Bros.  &  Co.,  227 
Fed.  30,  142  C  C  A.  3;  St.  Louis  & 
S.  F.  E.  Co.  r.  Cundieflf,  184  Fed.  891, 
107  C  C  A.  213;  Crotty  v.  Chicago  G. 
W.  Ey.  Co.,  169  Fed.  593,  95  C  C  A. 
91.  Ala.— Malone  v.  Carroll,  33  Ala. 
191;  Walker  v.  Forbes,  31  Ala.  9;  Gee's 
Admr.  v.  Williamson,  1  Port.  313,  27 
Am.  Dec.  628.  Ark.— St.  Louis,  I.  M.  & 
S.  E.  Co.  V.  Neal,  83  Ark.  591,  98  S. 
W.  958;  Hartford  Fire  Ins.  Co.  v. 
Enoch,  79  Ark.  475,  96  S.  W.  393.  Cal. 
Flood  V.  Templeton,  152  Cal.  148,  158, 
92  Pac.  78,  13  L.  E.  A.  (N.  S.)  579; 
Tally  r.  Ganahl,  151  Cal.  418,  90  Pac. 
1049;  Knarston  r.  Manhattan  Life  Ins. 
Co.,  140  Cal.  57,  73  Pac.  740.  Colo. 
Smith  i:.  Sehlink,  44  Colo.  200,  99  Pac. 
566;  Israel  f.  Arthur,  18  Colo.  158,  32 
Pac.  68;  Johnson  v.  Bailey,  17  Colo.  .59, 
28  Pac.  81.  Fla.— Coombs  v.  Eice,  68 
Fla.  499,  67  So.  143;  Florida  East  Coast 
R.  Co.  V.  Geiger,  66  Fla.  582,  64  So.  238; 
Mutual  Loan  &  Bldg.  Assn.  v.  Price, 
19  Fla.  127.  Ga.— Cordele  Ice  Co.  v. 
Sims,  120  Ga.  428,  48  S.  E.  12;  Ocean 
S.  S.  Co.  r.  Cheenev,  95  Ga.  381,  22  S. 
E.  544;  Central  E.  &  Bkg.  Co.  r.  Smith, 
80  Ga.  526,  5  S.  E.  772.  Idaho.— Later 
r.  Haywood,  15  Idaho  716,  99  Pac.  828; 
Hunter  v.  Porter,  10  Idaho  72,  86,  77 
Pac.  434.  HI. — Hooper  r.  Two  Elvers 
Bank,  263  III.  400,  105  N.  E.  311;  Penn 
Plate  Glass  Co.  r.  Eice  Co.,  216  111. 
567,  75  N.  E.  246  (affirmr,ig  88  111.  App. 
407);  Burton  r.  PerrA',  146  HI.  71,  34 
N.  E.  60.  Ind.— Presslev  r.  Lamb,  105 
Ind.  171,  4  N.  E.  682;  Bluffton  r.  Mc- 
Afee, 23  Ind.  App.  112,  53  N.  E.  1058; 
Ohio  &  M.  Ey.  Co.  v.  Hill,  7  Ind.  App. 
255,  34  N.  E.  646.  la.— Harrison  Coun- 
ty v.  Ogden,  165  Iowa  325,  145  N.  W. 
681;  Scott  V.  Wilson,  157  Iowa  31,  137 
X.  W.  1043;  Baxter  r.  Eollins,  99  Iowa 
226,  68  N.  W.  721.  Ky.— McClintock 
V  McClure,  171  Ky.  714,  188  S.  W.  867; 
Stearns  Coal  &  Lumb.  Co.  v.  Williams, 
171  Ky.  46,  186  S.  W.  931;  Louisville 
&  N.  E.   Co.  V.  Stewart's   Adrax.,   163 


Ky.  823.  174  S.  W.  744.  Md.— Balti- 
more Belt  E.  Co.  V.  Sattler,  102  Md. 
595,  62  Atl.  112.5,  64  Atl.  507;  Frisby  f. 
Parkhurst,  29  Md.  58,  96  Am.  Dec.  503; 
Brown  i.  Somerville,  8  Md.  444.  Mich. 
Campan  v.  Detroit  Driving  Club,  144 
Mich.  80,  107  N.  W.  1063;  Atwood  v. 
Sault  Ste.  Marie,  141  Mich.  295,  104 
N.  W.  649;  White  v.  Campbell,  25  Mich. 
463.  Minn. — Taylor  r.  Grand  Lodge,  A. 
O.  U.  W.,  98  Minn.  36,  107  N.  W.  545; 
Nelson  v.  Betcher  Lumb.  Co.,  96  Minn. 
76,  104  N.  W.  833;  McNamara  v.  Pen- 
gilly,  64  Minn.  543,  67  N.  W.  661.  Miss. 
Haines  v.  Haines,  98  Miss.  830,  54  So. 
433;  Green  v.  McDonald,  13  Smed.  & 
M.  445.  Mo.— Wilcox  v.  Phillips,  260 
Mo.  664,  169  S.  W.  55;  Bealey  f.  Smith, 
158  Mo.  515,  59  S.  W.  984;  Campbell 
V.  Hayden,  181  Mo.  App.  681,  168  S. 
W.  363.  Mont. — Sweeney  v.  Mont. 
Cent.  E.  Co.,  25  Mont.  543,  65  Pac.  912; 
Maddox  v.  Tague,  18  Mont.  512,  46  Pac. 
535.  Neb.— Carly  v.  Boner,  70  Neb.  671, 
97  N.  W.  1014;  State  v.  Paxton,  65  Neb. 
110,  90  N.  W.  983;  Lane  r.  Starkey,  20 
Neb.  586,  31  N.  W.  238.  Nev.— Wright 
V.  Carson  Water  Co.,  23  Nev.  39,  42 
Pac.  196,  afflrming  22  Nev.  304,  39  Pac". 
872.  N.  H.— Seeton  v.  Dunbarton,  73 
N.  H.  134,  59  Atl.  944;  Stantons  f. 
Thompson,  49  N.  H.  275.  N.  Y.— Man- 
ning r.  Beck,  155  N.  Y.  577,  50  N.  E. 
278;  Clews  r.  Bank  of  N.  Y.  Nat.  Bkg. 
Assn.,  105  N.  Y.  398,  11  N.  E.  814; 
Hart  r.  Del.,  L.  &  W.  E.  Co.,  76  Hun 
296,  27  N.  Y.  Supp.  767,  59  N.  Y.  St. 
Eep.  110.  N.  C. — Vann  r.  Edwards,  135 
N.  C  661,  47  S.  E.  784,  67  L.  E.  A. 
461.  Ohio.— Eupp  r.  Phillips,  1  Ohio 
Cir.  Ct.  108,  1  Ohio  Cir.  Dec.  65.  Ore. 
Pacific  Mill  Co.  t\  Inman,  Poulsen  & 
Co.,  50  Ore.  22,  90  Pac.  1099;  Bloom- 
field  r.  Buchanan,  14  Ore.  181,  12  Pac. 
238.  Pa.— 7«  re  Whitaker's  Est.,  14 
Phila.  275.  S,  C. — Jennings  v.  Parr,  54 
S.  C  109,  32  S.  E.  73;  Murrav  v.  Aiken 
Min.  etc.  Co.,  39  S.  C  457,"  18  S.  E. 
5.  S.  D. — Plvmoiith  County  Bank  r. 
Gilman,  3  S.  D.  170,  52  N.  W.  869,  44 
Am.  St.  Eep. .  782.  Tenn.— Bynum  r. 
Apperson,  9  Heisk.  632.  Tex. — Speer 
r.  Allen  (Tex.  Civ.  App.),  135  S.  W. 
231;  Walker  r.  Cole  (Tex.  Civ.  App.), 
27  S.  W.  882.  Utah.— Houtz  v.  Union 
Pac.  K.  Co.,  35  Utah  220,  99  Pac.  997; 


Vol.  XVIII 


LAW  OF  THE  CASE 


795 


of  the  ofise.  It  is  otlienvise,  however,  when  the  new  facts  are  im- 
material,^^ or  merely  cumulative.'"' 

6.  Particular  Matters  Concluded.  —  a.  In  General.  —  As  the  doc- 
trine of  the  law  of  the  ease  applies  to  all  questions  determined  by  the 
appellate  court,*^  so  it  may  be  said  to  apply  to  all  particular  matters 
which  come  before  the  courts  for  determination.** 

b.  Jurisdiction.  —  The  question  of  jurisdiction  will  not  be  con- 
sidered on  a  subsequent  appeal  where  it  was  before  the  court  on  a 
prior  appeal.*®  The  appellate  court  will  not  examine  the  question  of 
the  jurisdiction  of  the  lower  court, '°  or  the  question  of  its  own  juris- 
diction on  a  former  appeal,  when  raised  for  the  first  time  on  a  subse- 
quent appeal.^^  But  this  rule  is  sometimes  relaxed  on  the  ground  of 
public  policy  when  the  action  of  the  lower  court  in  failing  to  comply 
with  the  mandate  of  the  appellate  court  draws  in  question  the  latter 's 


Latter-Day  Saints  v.  Watson,  30  Utah 
126,  83  Pac.  731;  Societe  des  M.  D 'Ar- 
gent r.  Mcintosh,  7  Utah  35,  24  Pac. 
669.  Vt.— Amsden  v.  Atwood,  68  Vt. 
322,  35  Atl.  311.  Va.— Carper's  Admr. 
V.  Norfolk  &  W.  R.  Co.,  95  Va.  43,  27 
S.  E.  813.  Wash.— Furth  v.  Snell.  13 
Wash.  660,  43  Pae.  935.  W.  Va.— Rowan 
r.  Chenoweth,  55  W.  Va.  325,  47  S.  E. 
80.  Wis. — Strehlau  v.  Schroeder  Lumb. 
Co.,  152  Wis.  589,  142  N.  W.  120,  48 
L.  E.  A.  (N.  S.)  464;  McCord  r.  Hill, 
117  Wis.  306,  94  N.  W.  65  (affirmed  in 
195  U.  S.  395,  26  Sup.  Ct.  96,  49  L.  ed. 
251);  McLennan  v.  Prentice,  85  Wis. 
427,  55  N.  W.  764. 

[a]  Equivalence  Must  Appear. — In 
a  case  where  the  evidence  on  the  first 
appeal  was  not  in  the  record,  and  it 
was  not  shown  to  have  been  the  same 
on  both  trials,  the  prior  decision  was 
held  not  to  be  conclusive  on  the  second 
appeal.  Societe  des  M.  D 'Argent  v. 
Mcintosh,  7  U^ah  35,  24  Pac.  669. 

[b]  Clear  and  direct  evidence  on 
the  second  trial,  the  evidence  on  the 
first  trial  being  uncertain  and  ambigu- 
ous, renders  it  in  effect  new  and  the 
court  will  not  regard  the  decision  on 
the  first  appeal  as  conclusive.  Frisby 
V  Parkhurst,  29  Md.  58,  96  Am.  Dec. 
503. 

45.  Cal.- Snyder  v.  Jack,  140  Cal. 
584,  74  Pac.  139,  355.  Nev.— Wright  v. 
Carson  Water  Co.,  23  Nev.  39,  42  Pac, 
196,  affirming  22  Nev.  304,  39  Pac.  872. 
N.  H. — Seeton  v.  Dumbarton,  73  N.  H. 
134,  59  Atl.  944. 

46.  Alerding  v.  Allison,  170  Ind.  252, 
83  N.  E.  1006,  127  Am.  St.  Rep.  363; 
Turner's  Admr.  v.  Staples,  86  Va.  300, 
9  S.  E.  1123. 

47.  See  supra,  I,  D,  1. 


48.  See  the  cases  cited  infra,  this 
section. 

49.  U.  S.— Granite  Brick  Co.  v.  Ti- 
tus, 226  Fed.  557,  141  C.  C.  A.  313; 
Cable  V.  United  States  Life  Ins.  Co., 
in  Fed.  19,  32,  49  C.  C.  A.  216  {re- 
versed on  other  grounds,  191  U.  S.  288, 
24  Sup.  Ct.  74,  48  L.  ed.  188);  Nashua 
&  L.  E.  Corp.  r.  Boston  &  L.  R.  Corp., 
51  Fed.  929,  2  C.  C.  A.  542.  Ariz. 
Richardson  v.  Aiusa,  11  Ariz.  359,  95 
Pac.  103,  affirmed,  218  U.  S.  289,  31  Sup. 
Ct.  23,  54  L.  ed.  1044.  Ark.— Carter 
V.  Younger,  123  Ark.  266,  185  S.  W. 
435;  Fortenberry  v.  Frazier,  5  Ark.  200, 
39  Am.  Dec.  373.  Conn. — Park  City 
Yacht  Club  r.  Bridgeport,  85  Conn.  366, 
82  Atl.  1035,  39  L.  R.  A.  (N.  S.)  478. 
111. — Champaign  County  v.  Reed,  106  111. 
389.  Ky.— Roekport  Coal  Co.  v.  Car- 
ter, 157  Ky.  555,  163  S.  W.  734.  Nev. 
Clarke  r.  Lyon  County,  8  Nev.  181. 
N.  Y. — Matter  of  Southern  Boulevard 
R.  Co.,  143  N.  Y.  253,  38  N.  E.  276. 

50.  U.  S. — Noonan  v.  Bradley,  12 
Wall.  121,  20  L.  ed.  279;  Whyte  v,. 
Gibbes,  20  How.  541,  51  L.  ed.  1016; 
Skillern  v.  May,  6  Cranch  267,  3  L.  ed. 
220.  Ala.— Mims  r.  Sturdevant,  36  Ala. 
636.  Ark.— Pelham  r.  Floyd,  9  Ark. 
530;  Rutherford  v.  Lafferty,  7  Ark.  402. 
Conn. — Fowler  v.  Bishop,  32  Conn.  199. 
Idaho. — Lindsay  v.  People,  1  Idaho  438. 
lU.— Keuney  v.  Greer,  13  111.  432,  54 
Am.  Dec.  439.  Md.— Cahill  v.  Baltimore 
City,  129  Md.  17,  98  Atl.  235.  Mich. 
Olson  V.  Williams,  185  Mich.  294,  151 
N.  W.  1043.  Mo.— Boone's  Admr.  v. 
Shackleford's   Admr.,   66   Mo.   493. 

51.  U.  S. — Washington  Bridge  Co.  v. 
Stewart,  3  How.  413,  424,  11  L.  ed.  658. 
Cal.— Clary  t;.  Hoagland,  6  Cal.  685. 
Colo. — Great  Western  Sugar  Co.  f.  Par- 
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jurisdiction."  and  also  when  the  exceptional  nature  of  the  case  ap- 
peals to  the  court's  sense  of  fairness  and  justice.^' 

c.  Parties.  —  A  ruling  as  to  who  were  proper  parties  cannot  be 
reviewed  again  on  a  subsequent  appeal/*  That  one  should  have  been 
made  an  original  party  cannot  be  urged,  as  a  rule,  for  the  first  time 
on  a  second  appeal."' 

d.  Pleadings.  —  A  ruling  on  the  first  appeal  as  to  the  sufficiency 
of  any  pleading,  becomes  the  law  of  the  case  for  all  subsequent  pro- 
ceedings.^®    If,  however,  amendments  change  the  theory  of  the  plead- 


ker,  22  Colo.  App.  18,  123  Pac.  670.  Mo, 
Turner  v.  Anderson,  260  Mo.  1,  168  S. 
W.  943.  Utah.— Grand  Cent.  Min.  Co. 
V.  Mammoth  Min.  Co.,  36  Utah  364,  104 
Pae.  573,  Ann.  Cas.  1912A,  254.  Wis. 
Hungerford  v.  Cushing,  8  Wis.  324. 

52.  Tyler  v.  Maguire,  17  Wall.  (U. 
S.)  253,  284,  21  L.  ed.  576;  Martin  r. 
Hunter's  Lessee,  1  Wheat.  (U.  S.)  304, 
355,  4  L.  ed.  97. 

53.  Fowler  v.  Bishop,  32  Conn.  199; 
Clarke  v.  Lyon  County,  8  Nev.  181. 

[a]  Without  establishing  a  preced- 
ent, and  expressly  recognizing  the  rule 
governing  such  cases,  the  court  con- 
sented to  discuss  the  question  of  juris- 
diction on  the  second  appeal.  Its  rea- 
son for  doing  so  was  the  exceptional 
nature  of  the  plea  that  in  a  case  which 
h«d  been  through  all  the  courts  of  the 
state  for  several  years  at  least  twice 
it  had  never  been  noticed  before  that 
no  court  had  had  jurisdiction  of  the 
case  from  the  beginning.  But  while 
the  question  was  considered  it  was  de- 
cided adversely  to  the  plea.  Fowler  f. 
Bishop,  32  Conn.   199. 

54.  Cal.— Weller  v.  Brown,  25  Cal. 
App.  216,  143  Pac.  251.  La.— Vincent 
r.  Philips,  48  La.  Ann.  351,  19  So.  143. 
Mich.— Wenzel  v.  Kieruj,  184  Mich.  284, 
151  N.  W.  641. 

55.  Eeclamation  Dist.  No.  3  v.  Gold- 
man, 65  Cal.  635,  4  Pac.  676;  Manter- 
naeh  r.  Studt,  240  111.  464,  88  N.  E. 
1000. 

56.  U.  S.— United  States  Trust  Co. 
V.  New  Mexico,  183  U.  S.  535,  22  Sup. 
Ct.  172,  46  L.  ed.  315  (affirming  10  N. 
M.  416,  62  Pac.  987);  Chamberlain  r. 
Browning,  177  U.  S.  605,  20  Sup.  Ct. 
820,  44  L.  ed.  906;  United  States  v. 
California  &  O.  Land  Co.,  148  U.  S.  31, 
13  Sup.  Ct.  458,  37  L.  ed.  354;  Perara 
r.  United  States,  235  Fed.  515,  149  C. 
C,  A.  61;  National  Suretv  Co.  v.  Kansas 
City,  etc.  Brick  Co.,  182  Fed.  54,  104 
C.  C.  A.  494;  Wakelee  v.  Davis,  44  Fed. 
532,  affirmed,  156  U.  S.  680,  15  Sup.  Ct. 
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555,  39  L.  ed.  578.  Ala.— Western  Un- 
ion Tel.  Co.  V.  Manker,  145  Ala.  418, 
41  So.  850;  Bostick  v.  Jacobs,  141  Ala. 
598,  37  So.  629;  Red  Mt.  Min.  Co.  v. 
Jefferson  Co.  Sav.  Bk.,  113  Ala.  629,  21 
So.  74,  59  Am.  St.  Rep.  151.  Ariz. 
Arizona-Parral  Min.  Co.  v.  Forbes,  16 
Ariz.  395,  146  Pac.  504;  Snyder  v.  Pima 
County,  6  Ariz.  41,  53  Pae.  6.  Ark. 
Lewis%-.  Jones,  97  Ark.  147,  133  S.  W. 
596;  Vogel  v.  Little  Rock,  55  Ark.  609, 
19  S.  W.  13.  Cal.— Eversdon  v.  May- 
hew,  85  Cal.  1,  21  Pac.  431,  24  Pac. 
3S2;  Gwinn  v.  Hamilton,  75  Cal.  265, 
17  Pae.  212;  McCowen  v.  Pew,  18  Cal. 
App.  302,  123  Pac.  191.  Colo.— Smith 
V.  Smith,  24  Colo.  527,  52  Pac.  790,  65 
Am.  St.  iRep.  251.  Ga. — Bruce  V.  Bruce, 
144  Ga.  241,  86  S.  E.  1094;  Allen  v. 
Schweigert,  113  Ga.  69,  38  S.  E.  397; 
Miller  t.  Central  R.  Co.,  16  Ga.  App. 
855,  87  S.  E.  303.  111.— Dunbar  v. 
American  Tel.  &  Tel.  Co.,  238  111.  456, 
87  N.  E.  521;  Heimann  v.  Wilke,  219 
111.  310,  76  N.  E.  378;  Hinchliff  v. 
Eudnik,  212  111.  569,  72  N.  E.  691.  Ind. 
Hatfield  v.  Cummings,  152  Ind.  537,  53 
N.  E.  761;  Bowen  r.  Striker,  100  Ind. 
45;  Kingan  &  Co.  v.  Silver,  22  Ind.  App. 
159,  53  N.  E.  429.  la.— East  Boyer 
Tel.  Co.  V.  Vail,  166  Iowa  226,  147  N. 
W.  327;  Clav  v.  Independent  Dist.,  69 
Iowa  88,  28  N.  W.  449.  Ky.— Edmon- 
son r.  Kentucky  Cent.  R.  Co.,  105  Ky. 
479,  49  S.  W.  200,  448;  Drake  v.  Hol- 
brook,  28  Ky.  L.  Rep.  1319,  92  S.  W. 
297;  Pentecost  v.  Manhattan  Life  Ins. 
Co.,  22  Ky.  L.  Rep.  1644,  61  S.  W.  29. 
Mich. — Jolman  v.  Alberts,  158  N.  W. 
170;  Moore  v.  Thompson,  108  Mich.  283, 
66  N.  W.  51.  Mo.— Herb  &  Freriehs 
Chemical  Co.  v.  Lackawanna  Line,  100 
Mo.  App.  164,  73  S.  W.  346;  Marshall 
r.  Ferguson,  94  Mo.  App.  175,  67  S.  W. 
935;  Crecelius  r.  Bierman,  68  Mo.  App. 
34.  Mont.— Yellowstone  Nat.  Bank  v. 
Gagnon,  25  Mont.  268,  64  Pac.  664. 
Neh.— First  Nat.  Bk.  v.  Gibson,  74  Neb. 
232,   104  N.   W.   174,  105  N.  W.   1081. 
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ings,  or  any  of  the  material  averments  thereof,  so  as  to  present  a 
question  materially  different  from  that  determined  on  the  former  ap- 
peal, the  dootrine  of  the  law  of  the  ease  can  have  no  application." 
But  if  amendments  make  no  material  change  in  the  pleadings,  the 
former  decision  is  conclusive  on  a  subscqiiont  appeal.^^ 

e.  Evidence.  —  The  appellate  court  is  frequently  called  on  to  de- 
cide upon  the  sufficiency  of  the  evidence  adduced  at  the  tirst  trial, 
and  when  this  question  is  decided  it  cannot  be  reviewed  on  a  subse- 
quent appeal  if  the  evidence  is  substantially  the  same  at  the  second 
trial."'    The  rule  applies  when  the  question  decided  is  whether  or  not 


N.  Y. — Gleason  v.  Northwestern  Mut,  L. 
Ins.  Co.,  203  N.  Y.  507,  97  N.  E.  35; 
National  Thread  Co.  v.  Mansfield  Silk, 
etc.  Co.,  51  Hun  641,  4  N.  Y.  Supp.  226, 
21  N.  Y.  St.  977;  Keteltas  v.  Myers,  1 
Abb.  Pr.  403,  3  E.  D.  Smith  83.  Ohio. 
Pennsylvania  Co.  v.  Piatt,  47  Ohio  St. 
266,  25  N.  E.  1028.  Okla.— Dixon  v. 
State  Mut.  Ins.  Co.,  159  Pac.  922;  Bash 
f.  Howald,  157  Pac.  1154.  Ore.— Ben- 
bow  V.  The  Jas.  John,  61  Ore.  153,  121 
Pac.  899.  S.  D.— Carlberg  v.  Fields,  33 
S.  D.  410,  146  N.  W.  560;  Stenson  v. 
Elfmann,  29  S.  D.  59,  135  N.  W.  694; 
Cranmer  v.  Kohn,  11  S.  D.  245,  76  N. 
W.  937.  Terni.— Collins  v.  North  B.  & 
M.  Ins.  Co.,  91  Tenn.  432,  19  S.  W.  525; 
Grommes  &  Uhlrick  v.  Theime,  13  Lea 
320;  Jameson  v.  McCoy,  5  Heisk.  108. 
Tex. — VVeatern  U.  Tel.  Co.  v.  Smith 
(Tex.  Civ.  App.),  30  S.  W.  937.  Vt. 
Leavens  v.  American  Exp.  Co.,  87  Vt. 
473,  89  Atl.  744;  Sawyer  v.  Cross,  66 
Vt.  616,  30  Atl.  5;  Herrick  v.  Belknap's 
Est.,  27  Vt.  673,  distinguishing  Hazen  V. 
Smith,  2  Tyler  59.  Va.— Cottrell  v. 
Watkins,  96  Va.  783,  32  S.  E.  470; 
Murdock  v.  Herudon 's  Exrs.,  4  Hen.  & 
M.  (14  Va.)  200.  Wash.— Smith  Sand 
&  Gravel  Co.  v.  Corbiu,  89  Wash.  43, 
154  Pac.  150;  Payette  v.  Terrier,  31 
Wash.  43,  71  Pac.  546;  Smith  r.  Seattle, 
20  Wash.  613,  56  Pac.  389.  Wis.— Zohr- 
laut  V.  Mengelberg,  158  Wis.  392,  148 
N.  W.  314;  Finney  r.  Guy,  111  Wis. 
296,  87  N.  W.  255  (affirmed,  189  U.  S. 
335,  23  Sup.  Ct.  558,  47  L.  ed.  839); 
Case  V.  Hoffman,  100  Wis.  314,  72  N.  W. 
390. 

fa]  A  demurrer  overruled  has  been 
ludd  to  be  niorely  an  adjudication  that 
there  was  sufficient  equity  on  the  face 
of  the  bill  to  require  an  answer,  and 
did  not  preclude  an  examination  into 
its  sufficiency  generally  on  a  second 
appeal.  Battle  v.  Street,  85  Tenn.  282, 
2  S.  W.  384;  Gorden  v.  Weaver  (Tenn.), 
33  S.  W.  740. 


57.  Cal.— Flood  v.  Templeton,  152 
Cal.  148,  158,  92  Pac.  78,  13  L.  E.  A. 
(N.  S.)  579.  Ind. — Alerding  v.  Allison, 
170  Ind.  252,  83  N.  E.  1006,  127  Am. 
St.  Rep.  363;  Lillie  v.  Trentman,  130 
Ind.  16,  29  N.  E.  405;  Nave  v.  Powell 
(Ind.  App.),  110  N.  E.  1016.  la. 
Adams  County  v.  B.  &  M.  R.  R.  Co.,  55 
Iowa  94,  2  N.  W.  1054,  7  N.  W.  471. 
Ky.— McClintock  v.  McClure,  171  Ky. 
714,  188  S.  W.  867;  Bridges  v.  McAlis- 
ter,  106  Ky.  791,  51  S.  W.  603,  21  Ky. 
L.  Rep.  428,  45  L.  R.  A.  800,  90  Am, 
St.  Rep.  267.  Miss. — Haines  v.  Haines, 
98  Miss.  830,  54  So.  433;  McDonald  v. 
Green,  9  Smed.  &  M.  138. 

See  supra,  1,  D,  5. 

58.  Cal.— Westerfeld  v.  New  York 
Life  Ins.  Co,  157  Cal.  339,  107  Pac. 
699;  People  f.  Holladay,  102  Cal.  661, 
36  Pac.  927;  Baker  r.  Brickell,  102  Cal. 
620,  36  Pac.  950.  Ga.— Byrom  v.  Gunn, 
in  Ga.  805,  35  S.  E.  649.  111.— New- 
terry  f.  Blatchford,  106  111.  584;  Ag- 
new  V.  Brail,  25  111.  App.  190.  Ind. 
Jeffersonville  Water  Supply  Co.  v.  Rit- 
ter.  146  Ind.  521,  45  N.  E.  697;  Nave  V. 
Powell  (Ind.  App.),  110  N.  E.  1016; 
Mississiuewa  Min.  Co.  v.  Andrews,  2S 
Ind.  App.  496,  63  N.  E.  231.  la.— Pet- 
ers V.  Snavely-Ashton,  157  Iowa  270, 
134  N.  W.  592;  Barnes  V.  Chesapeake  & 
O.  R.  Co.,  147  Ky.  805,  145  S.  W.  1115; 
Lewis  V.  Lewis,  11  Ky.  L.  Rep.  413,  12 
S.  W.  1134.  Mass.- Morse  v.  Brackett, 
J  04  Mass.  494.  Mich. — Davis  v.  Mc- 
Camman,  168  Mich.  587,  134  N.  W. 
1028.  Okla. — Harris  r.  Gvosdanovic, 
158  Pac.  572.  Wis.— Hooker  v.  Bran- 
don, 75  Wis.  8,  43  N.  W.  741. 

59.  U.  S. — Thompson  v.  Maxwell 
Land  Grant  &  R.  Co.,  168  U.  S.  451, 
459,  18  Sup.  Ct.  121,  42  L.  ed.  539; 
Corning  f.  Troy  I.  &  N.  Factory,  15 
How.  451,  466,  14  L.  ed.  768;  Baldwin 
v.  Chicago,  R.  I.  &  P.  Rv.  Co.,  192  Fed. 
554,  113  C.  C.  A.  26;  Columbia  Chem. 
Co.  V.  Duff,  184  Fed.  876,  107  C.  C.  A. 
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the  evidence  was  sufficient  to  justify  submitting  the  case,*"  or  some 


200.  Ala. — Greely-Barnham  Groc.  Co. 
V.  Cottinghan,  39  So.  567.  Ariz. — Ariz- 
ona-Parral  Min.  Co.  v.  Forbes,  16  Ariz. 
395,  146  Pac.  504;  Gila  Valley  G.  &  N. 
E.  Co.  V.  Lyon,  9  Ariz.  218,  80  Pac. 
337,  ofirmed  203  U.  S.  465,  27  Sup.  Ct. 
145,  51  L.  ed.  276.  Ark.— Storthz  v. 
Watts,  125  Ark.  393,  188  S.  W.  1166; 
Eminent  Household,  etc.  v.  Howie,  124 
Aik.  224,  187  S.  W.  176;  National  Sur- 
ety Co.  V.  Long,  85  Ark.  158,  107  S.  W. 
384.  Cal. — Burr  v.  United  Railroads, 
173  Cal,  211,  159  Pao.  584;  McBoyle  v. 
Union  Nat.  Bank,  168  Cal.  263,  142  Pae. 
837;  James  v.  Lyons  Co.,  147  Cal.  69, 
81  Pac.  275.  Colo.— Gutshall  v.  Cooper, 
48  Colo.  160,  109  Pac.  428;  Brown  v. 
Tourtelotte,   24   Colo.  204,  50  Pac.   195. 

D.  C. — "Washington  &  G.  R.  Co.  v. 
Adams,  11  App.  Cas.  396.  Tla. — San- 
derson f.  Sanderson's  Admrs.,  20  Fla. 
292.  Ga. — Summers  v.  Thompson,  18 
Ga.  App.  137,  88  S.  E.  920;  Cook  f. 
Case  Threshing  Mach.  Co.,  17  Ga.  App. 
543,  87  S.  E.  832.  111.— Weigel  v. 
Green,  221  HI.  187,  77  N.  E.  574.  Ind. 
Westfall  V.  Wait,   165   Ind.   353,   73   N. 

E.  1089.     la. — Sawyer    v.    Hawthorne, 

158  N.  W.  665;  Landis  v.  Interurban 
R.  Co.,  173  Iowa  466,  154  N.  W.  607; 
Heise  v.  Chicago  G.  W.  R.  Co.,  141 
Iowa  88,  119  N.  W.  371.  Ky.— Louis- 
ville R.  Co.  V.  Osborne,  171  Ky.  348, 
188  S,  W.  419;  New  Bell  Jel.  Coal 
Co.  V.  Sowders,  162  Ky.  443,  172  S.  W. 
914.  La.— Paland  v.  Chicago,  St.  L. 
&  N.  O.  R.  Co.,  44  La.  Ann.  1003,  11 
So.  707.  Mass.— O 'Malley  v.  Twenty- 
Five  Associates,  178  Mass.  555,  60  N.  E. 
387.  Mich. — Thompson  r.  Mecosta,  141 
Mich.  175,  104  N.  W.  694.  Minn. 
Ikenberry  v.  New  York   Life  Ins.   Co., 

159  N.  W.  955.  Miss. — Cochran  v. 
Latimer,  111  Miss.  192,  71  So.  316. 
Mo. — Barrie  v.  St.  Louis  Transit  Co., 
119  Mo.  App.  38,  96  S.  W.  233;  Leeser 
V.  Boekhoff,  38  Mo.  App.  445;  Bevis 
V.  Baltimore  &  O.  R.  Co.,  30  Mo.  App. 
564.  Neb.— Bank  of  Stockham  v.  At- 
ler,  61  Neb.  359,  85  N.  W.  300;  Mead 
V.  Tzschuck,  57  Neb.  615,  78  N.  W. 
262.  Nev.— Wright  v.  Carson  Water 
Co.,  22  Nev.  304,  39  Pac.  872.  N.  J. 
Donnelly  v.  Haenichen  Bros.  Silk  Co., 
81  N.  J.  L.  727,  80  Atl.  325.  N.  M. 
Crary  v.  Field,  10  N.  M.  257,  61  Pac. 
118.  N.  Y.— Nelson  v.  Lehigh  Val.  R. 
Co.,  165  N.  Y.  635,  59  N.  E.  1127 
(affirming  37  App.  Div.  631,  55  N.  Y. 
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Supp.  1094);  Hartley  r.  Murtha,  36 
App.  Div.  196,  56  N.  Y.  Supp.  686. 
N,  C— Herring  v.  Warwick,  158  N.  C. 
592,  74  S.  E.  101.  N.  D.— Booren  v. 
McWilliams,  34  N.  D.  74,  157  N.  W. 
698.  Ore. — Bloomfield  v.  Buchanan,  14 
Ore.  181,  12  Pac.  238.  Pa.— Catts  v. 
Catts,  37  Pa.  Super.  598.  Tex.— St. 
Louis,  B.  &  M.  R.  Co.  v.  True  (Tex.  Civ. 
App.),  159  S.  W.  152;  Walker  v.  Cole 
(Tex.  Civ.  App.),  28  S.  W.  1012.  Utah. 
Silva  V.  Pickard,  14  Utah  245,  47  Pac. 
344;  Societedes  M.  D 'Ar.  v.  Mackin- 
tosh, 7  Utah  35,  24  Pac.  669.  Va. 
Carper's  Admr.  v.  Norfolk  &  W.  R.  Co., 
95  Va.  43,  27  S.  E.  813.  Wash.— Mott 
Iron  Wks.  v.  Metropolitan  Bank,  90 
Wash.  655,  156  Pac.  864;  Olson  v.  Carl- 
son, 83  Wash.  415,  145  Pac.  237,  L.  R. 
A.  1915F,  13.  Wis.— Hughes  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.,  126  Wis. 
525,  106  N.  W.  526;  Trapp  r.  New  Bird- 
sail   Co.,   109   Wis.   543,   85   N.   W.  478. 

60.  Ariz.— Gila  Val.,  G.  &  N.  R.  Co. 
V.  Lvon,  9  Ariz.  218,  80  Pac.  337,  af- 
firmed, 203  U.  S.  465,  27  Sup.  Ct.  145, 
51  L.  ed.  276.  Cal.— McGraw  v.  Friend 
&  Terry  Lumb.  Co.,  133  Cal.  589,  65 
Pac.  1051.  D.  C— Washington  &  G.  R. 
Co.  V.  Adams,  11  App.  Cas.  396.  Ky. 
Borderland  Coal  Co.  v.  Kerns,  171  Ky. 
626,  188  S.  W.  783;  Wheeler  v.  Cin- 
cinnati, etc.  R.  Co.,  171  Ky.  436,  188  S. 
W.  462.  Me.— Kolasen  v.  Great  North- 
ern Paper  Co.,  98  Atl.  1029.  Mich. 
Anderson  Carriage  Co.  v.  Pungs,  140 
Mich.  437,  103  N.  W.  839;  Cook  V. 
Hopkins,  68  Mich.  514,  36  N.  W.  790. 
Minn. — Jones  v.  St.  Paul,  133  Minn. 
464,  158  N.  W.  251.  Neb.— Todd  v. 
Houghton,  59  Neb.  538,  81  N.  W.  508. 
N.  Y.— Kellegher  v.  Forty-Second  St., 
etc.  Ry.  Co.,  87  App.  Div.  630,  84  N.  Y. 
Supp.  784;  Cunningham  v.  Nilson,  84 
N.  Y.  Supp.  669.  Okla.— Courtney  f. 
Gibson,  153  Pac.  677.  Ore. — Wicks  v. 
Sanborn,  81  Ore.  366,  159  Pac.  71.  Pa. 
Collins  V.  Busch,  15  Pa.  Super.  255. 
Wash. — Seribner  r.  Palmer,  90  Wash. 
595,  156  Pac.  531 ;  Hoflfman  v.  Watkins, 
89  Wash.  661,  155  Pac.  159. 

[a]  Illustration. — A  judgment  in 
favor  of  plaintiff  was  reversed  on  ap- 
peal on  the  ground  that  the  court 
erred  in  refusing  defendant's  motion 
for  a  nonsuit  made  at  the  conclusion 
of  plaintiff's  evidence,  and  on  a  re- 
trial of  the  case  a  like  motion  was 
made  and  granted.    On  a  second  appeal 
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particular  issue  to  the  jury."^  But  it  ha^  been  held  that  a  ruling  on 
a  first  appeal,  on  the  sufficiency  of  the  evidence,  is  not  conclusive  in 
support  of  a  verdict  of  a  jury  on  the  retrial."^  When  a  ruling  is  made 
deciding  the  admissibility  of  certain  evidence,  the  same  question  will 
not  be  reviewed  again,^-^  but  the  former  decision  is  not  conclusive  if 
the  evidence  on  the  second  trial  is  materially  different."     However, 


it  was  held  that  if  there  was  nothing 
in  the  evidence  on  the  second  trial  to 
strengthen  plaintiff's  case,  or  to  re- 
quire a  different  conclusion,  the  de- 
cision on  the  first  appeal  became  the 
law  of  the  case  and  was  decisive  of 
the  propriety  of  granting  such  nonsuit 
on  the  second  trial.  McGraw  v.  Friend 
&  Terry  Lumb.  Co.,  133  Cal.  589,  65 
Pac.  1051. 

61.  Ga. — Southern  Mut.  Ins.  Co.  v. 
Hudson,  115  Ga.  638,  42  S.  E.  60.  la. 
Pfarr  v.  Standard  Oil  Co.,  157  N.  W. 
132.  Kan. — Wade  v.  Empire  Dist.  Elec. 
Co.,  98  Kan.  366,  158  Pac.  28.  Ky. 
Chesapeake  &  O.  Ky.  Co.  v.  Judd's 
Admx.,  106  Ky.  364,  50  S.  W.  539. 
Md.— Cahill  f.  Baltimore  City,  129  Md. 
17,  98  Atl.  235.  Mich.— Foley  v.  De- 
troit &  M.  R.  Co.,  159  N.  W.  506.  Minn. 
Beck  V.  Chicago,  etc.  R.  Co.,  159  N.  W. 
831.  N.  Y.— Lewis  v.  Upton,  181  N.  Y. 
515,  73  N.  E.  1126;  Carpenter  v.  N.  Y. 
Journal  Pub.  Co.,  Ill  App.  Div.  266, 
97  N.  Y.  Supp.  478;  Morrissey  v.  West- 
chester Elec.  R.  Co.,  30  App.  Div.  424, 
51  N.  Y.  Supp.  945.  Okla.— Modern 
Brotherhood  of  America  v.  Beshara,  158 
Pac.  613.  Tex.— Texas  &  P.  R.  Co.  r. 
Shoemaker  (Tex.  Civ.  App.),  81  S.  W. 
1019.  Va.— Virginian  R.  Co.  v.  Bell, 
118  Va.  492,  87  S.  E.  570.  Wash. 
Crooker  v.  Pac.  Lounge  &  Mat.  Co., 
34  Wash.  191,  75  Pac.  632.  Wis. 
Adams  v.  Bucyrus  Co.,  164  Wis.  146, 
159  N.  W.  722;  Wunderlich  v.  Palatine 
Ins.  Co.,  115  Wis.  509,  92  N.  W.  264; 
Klatt  r.  N.  C.  Foster  Lumb.  Co.,  97 
Wis.  641,  73  N.  W.  563. 

[a]  Illustration. — In  an  action  for 
libel,  a  decision  on  appeal  that  the 
submission  to  the  jury  of  the  question 
whether  a  part  of  the  alleged  publica- 
tion was  true  was  not  warranted  by 
the  evidence,  was  the  law  of  the  case 
and  conclusive  on  the  trial  court  and 
on  a  subsequent  appeal.  Carpenter  v. 
N.  Y.  Journal  Pub.  Co.,  Ill  App.  Div. 
266,  97  N.  Y.  Supp.  478. 

62.  St.  Louis,  I.  M.  &  S.  R.  Co.  r. 
Cleere,  76  Ark.  377,  387,  88  S.  W. 
995;  Heard  v.  Ewan,  73  Ark.  513,  85 
S.  W.  240. 


63.  U.  S.— Standard  Sew,  Mach.  Co. 
n,  Leslie,  118  Fed.  557,  55  C.  C.  A. 
323;  Brent  v.  Lilly  Co.,  202  Fed.  335. 
Cal.— Smith  v.  Sinbad  Dev.  Co.,  15  Cal. 
App.  166,  113  Pac.  701.  Colo.— Dubois 
V.  Bowles,  55  Colo.  312,  134  Pac.  112; 
Rice  V.  Van  Why,  49  Colo.  7,  111  Pac. 
599;  Smith  v.  Smith,  24  Colo.  527,  52 
Pac.  790,  65  Am.  St.  Rep.  251.  111. 
Walker  v.  Freeman,  94  111.  App.  357; 
Christiansen  v.  Dunham  Tow.  Co.,  75 
111.  App.  267.  la.— Kirby  v.  Chicago, 
etc:  R.  Co.,  173  Iowa  144,  155  N.  W. 
343;  Lavalleur  v.  Hahn,  167  Iowa  269, 
149  N.  W.  257.  Ky.— Wall's  Exr.  v. 
Dummitt,  141  Ky.  715,  133  S.  W,  768; 
Illinois  Life  Ins.  Co.  v.  Wortham,  119 
g.  W.  802;  Taliaferro  v.  Dayton,  12  Ky. 
L.  Rep.  139.  La.— Thornhill  v.  Wear, 
131  La.  739,  60  So.  228.  Mo.— State 
V.  Thomas,  180  S.  W.  869;  State  v. 
Powell,  266  Mo.  100,  180  S.  W.  851; 
Redpath  Bros.  v.  Lawrence,  48  Mo.  App'. 
427.  Mont.— Huntoon  v.  Lloyd,  8  Mont 
283,  20  Pac.  693.  Neb.— Shellenberger 
r.  State,  99  Neb.  370,  156  N.  W.  777; 
Piper  V.  Neylon,  93  Neb.  51,  139  N.  w'. 
836.  N,  Y.— Kellegher  v.  Forty-Second 
St.,  etc.  Ry.  Co.,  87  App.  Div.  630,  84 
N.  Y.  Supp.  784;  Feldman  v.  McGraw, 
14  App.  Div.  631,  43  N.  Y.  Supp.  885. 
Pa. — Giberson  v.  Patterson  Mills  Co. 
187  Pa.  513,  41  Atl.  525.  S.  D.— Share 
V.  Coats,  32  S.  D.  604,  144  N.  W.  126. 
Utah.— Utah  Assn.  C.  M.  v.  Boyle  Furn 
Co.,  43  Utah  523,  136  Pac.  572;  Silva 
V.   Pickard,  14  Utah  245,  47  Pac.  144. 

64.  U.  S.— St.  Louis  &  S.  F.  R.  Co. 
V.  Cundieff,  184  Fed.  891,  107  C.  C.  A. 
213;  Patton  v.  Texas  &  P.  R.  Co  95 
Fed.  244,  37  C.  C.  A.  56;  Balch  v. 
Haas,  73  Fed.  974,  20  C.  C.  A.  151. 
Ala.— Garrow  v.  Toxey,  188  Ala.  572, 
66  So.  443;  Malone  v.  Carroll,  33  Ala. 
191;  Walker  v.  Forbes,  31  Ala.  9.  Ark. 
Eminent  Household,  etc.  v.  Howie  124 
Ark.  224,  187  S.  W.  176;  Carter  v. 
Younger,  123  Ark.  266,  185  S.  W  435- 
Morgan  Eng.  Co.  v.  Cache  R.  D.  Dist.' 
122  Ark.  491,  184  S.  W.  57.  Cal, 
Cowell  t\  Snyder,  171  Cal.  291,  152  Pac 
920;  Smith  v.  Goethe,  159  Cal.  628  115 
Pac.   223,  Ann.   Gas.   1912C,   1205;   Al- 
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such  evidence  must  not  be  merelj'  eumulative.^^  Nor  does  the  rule 
apply  when  certain  evidence  on  the  first  trial  is  held  unsatisfactory 
and  the  case  remanded  for  a  retrial  of  the  issues  it  involves.^'' 

f.  Instructions.  —  A  ruling  on  instructions  by  the  appellate  court 
becomes  the  law  of  the  case,  and  is  conclusive  on  the  second  trial  and 
subsequent  appeal,  if  the  issues  and  evidence  are  substantially  the 
same.*'^  An  instruction  which  follows  the  law  as  decided  on  the  first 
appeal  will  be  sustained.®*     But  where  certain  instructions  were  not 


corn  V.  Giescke,  158  Cal.  396,  409,  111 
Pac.  98.     Colo.— Burson  v.  Bogart,   49 
Colo.  410,  113  Pac.  516;  Smith  v.  Smith, 
24  Colo.  527,  52  Pac.  790,  65  Am.  St. 
Eep.    251.     111.— West   v.  Douglas,    145 
111.  164,  34  N.  E.   141.     Ind.— Buehner 
Chair  Co.  v.  Feulner,  164  Ind.  368,  73 
N.  E.  816;  Souders  v.  Jeffries,  107  Ind. 
552,   8    N.    E.    288.      la.— Lanza    V.   Le 
Grand   Quarry   Co.,   124   Iowa   659,   100 
N.  W.  488;  Larkin  v.  Burlington,  C.  R. 
&  N.  Ey.  Co.,  91  Iowa  654,  60  N.  W. 
195.     Ky. — Wheeler  v.   Cincinnati,  etc. 
R.    Co.,   171    Ky.   4.36,    188   S.   W.   462; 
Chesapeake    &    O.    R.     Co.     v.     Judd's 
Admx.,    106    Ky.    364,    50    S.    W.    539; 
Ohio   Val.  R.   Co.   v.   Com.,   20   Ky.   L. 
Eep.  1527,  49  S.  W.  548.    Me.— Roberts 
V.    Boston    &    M.    R.,    88    Me.    260,    34 
Atl.   28.     Md. — Preston  V.  Leighton,   6 
Md.  88,  97;  Clerklee  v.  Mundell,  4  Har. 
&  J.  497.     Minn. — Bjorjo  r.  First  Nat. 
Bank,   132   Minn.   273,   156   N.   W.   277. 
Mc— Kelly  v.  Thuey,  143  Mo.  422,  45 
S,  W.  300;  Roaring  Fork  Potato  Grwrs. 
V.    Clemons    Prod.    Co.,    193    Mo.    App. 
653,  187  S.  W.  617;   Spaulding  v.  Mo. 
L.    &   M.    Co.    (Mo.    App.),   180    S.   W. 
1024.     Neb. — Hamilton  Nat.    Bank    V. 
American  Loan  &  T.  Co.,  72  Neb.  81, 
100    N.   W.    202;    State   v.   Paxton,    65 
Neb.    110,    90    N.    W.   983;    First    Nat. 
Bank    v.   Grosshans,    61    Neb.    575,    85 
N    W.  542.     N.  Y. — Todd   V.  Union  D. 
Sav.    Inst.,    128    N.    Y.    636,    28    N.   E. 
504;  Douglass  v.  Northern  Cent.  R.  Co., 
59  App.  biv.  470,  69  N.  Y.  Supp.  370; 
Higgins  v.  Crouse,  71  Hun  615,  24  N.  Y. 
Supp.   1080,   55   N.   Y.   St.    94.      Okla. 
Metropolitafl    R.    Co.    v.    Fonville,    3C 
Okla.  76,  125  Pac.  1125.     Ore.— Wicks 
V.   Sanborn,   81   Ore.  366,   159  Pac.   71. 
Utah. — Herriman    Irr.   Co.   f.   Keel,    25 
Utah  96,  69  Pac.   719.     Vt.— Ingram 's 
Admx.   r.  Rutland  R.  Co.,  89   Vt.   278, 
95  Atl.  544.  Wis.— Kiekhoefer  v.  Hider- 
shide,    113    Wis.    280,    89    N.    W.    189. 
Wis. — Wunderlich  v.  Palatine  Ins.  Co., 
115  Wis.  509,  92  N.  W.  264. 
See  supra,  I,  D,  5. 
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65.  U.  S.— Smith  v.  Day,  136  Fed, 
964.  111.— Landis  v.  Wolf,  119  111.  App. 
88.  Ind.— Westfall  v.  Wait,  165  Ind. 
353,  73  N.  E.  1089.  Ky.— Samuels  & 
Co.  V.  Gilmore  &  Co.,  142  Ky.  166,  134 
S.  W.  169.  Mass.— Gibson  v.  Inter- 
national Trust  Co.,  186  Mass.  454,  72 
N.  E.  70.  Mo.— Hickman  v.  Link,  116 
Mo.  123,  22  S.  W.  472. 

66.  Mullen  v.  Otter  Tail  Power  Co., 
158  N.  W.  732. 

67.  U.  S.— Standard  Sew.  Mach.  Co. 
r.  Leslie,  118  Fed.  557,  55  C.  C.  A. 
323;  Smith  v.  Day,  136  Fed.  964.  Ark. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Gibson, 
113  Ark.  417,  429,  168  S.  W.  1129; 
Friedman  v.  Cornish,  99  Ark.  648,  139 
S.  W.  543;  Lewis  v.  Jones,  97  Ark.  147, 
133  S.  W.  596.  111.— Geraghty  v.  Na- 
tional Fire  P.  Co.,  188  111.  App.  447; 
Marriage  v.  Electric  Coal  Co.,  188  111. 
App.  142.  Ind.— Ohio  Val.  Trust  Co. 
r.  Wernke,  179  Ind.  49,  99  N.  E.  734. 
Ky.— Carter  Coal  Co.  r.  Hill,  171  Ky. 
828,  188  S.  W.  892;  Louisville  R.  Co. 
V.  Osborne,  171  Ky.  348,  188  S.  W. 
419;  Cincinnati,  etc.  R.  Co.  v.  Padgett, 
163  Ky.  284,  173  S.  W.  780.  Mo.— Bag- 
nell  Tim.  Co.  v.  Railroad  Co.,  250  Mo. 
514,  157  S.  W.  497;  New  York  Store 
Merc.  Co.  v.  Chapman,  89  Mo.  App. 
554;  Midland  Elevator  Co.  v.  Cleary, 
77  Mo.  App.  298.  Tex.— Galveston,  H. 
&  S.  A.  R.  Co.  V.  Fitzpatrick  (Tex. 
Civ.  App.),  91  S.  W.  355.  Wis.— New 
Home  Sew.  Mach.  Co.  v.  Simon,  113 
Wis.  267,  89  N.  W.  144. 

[a]  Illustration. — The  court  on  a  for- 
mer appeal  directed  that  specific  in- 
structions be  given  which  recognized 
the  burden  of  proof  to  be  on  defend- 
ant, which  opinion  was  the  law  of  the 
case  and  conclusively  determined  that 
question.  Campbell  v.  Fidelity  &  C.  Co., 
23  Ky.  L.  Rep.  1999,  66  S.  W.  1033. 

68.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Gibson,  113  Ark.  417,  168  S.  W. 
1129.  Cal. — James  v.  Lyons  Co.,  147 
Cal.  69,  81  Pac.  275.  Ind.— Evansville 
V.  Senhenn,  26  Ind.  App.  362,  59  N.  E. 
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discussed,  nor  of  record,  on  the  former  appeal,  they  cannot  be  re- 
garded as  determined  by  the  former  decision.®' 

g.  As  to  the  Recovery.  —  When  the  evidence  and  pleadings  are  sub- 
stantially the  same  on  the  second  trial,  the  prior  decision  of  the  ap- 
pellate court  is  conclusive  on  a  subsequent  appeal  as  to  the  question 
of  interest,'^"  costsj^  alimony,''^  the  measure  of  damages,^^  and  exces- 
sive verdicts/* 

h.  Interlocutory  Orders.  —  The  former  decision  is  conclusive,  un- 
der the  same  state  of  facts  on  an  appeal  from  a  final  decree,  when  the 
first  appeal  was  from  an  interlocutory  order/**    Usually  a  former  de- 


863.  la. — Kirby  v.  Chicago,  etc.  K.  Co., 
173  Iowa  144,  155  N.  W.  343.  Ky. 
Hostetter  v.  Green,  159  Ky.  611,  167 
S.  W.  919,  L.  R.  A.  1915C,  870;  Ches- 
apeake &  O.  R.  Co.  V.  Lang's  Admx., 
141  Ky.  592,  133  S.  W.  570;  Miller 
V.  Metropolitan  Life  Ins.  Co.,  28  Ky. 
L.  Rep.  223,  89  S.  W.  183.  Micli.— Bur- 
gess V.  Isherwood,  111  Mich.  220,  69 
N.  W.  1151.  Mo. — Partello  v.  Missouri 
Pac.  R.  Co.,  240  Mo.  122,  145  S.  W. 
55;  Nelson  v.  Wallace,  57  Mo.  App. 
397.  Neb.— Struble  v.  De  Witt,  89  Neb. 
726,  132  N.  W.  124.  N.  Y.— Kuhn  v. 
Delaware,  L.  &  W.  R.  Co.,  92  Hun  74, 
36  N.  Y.  Supp.  339,  71  N.  Y.  St.  233. 
Ohio. — Cincinnati  Int.  Co.  v.  Haines,  12 
Ohio  Cir.  Ct.  (N.  S.)  17.  Tex.— Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Fitzpatrick 
(Tex.  Civ.  App.),  91  S.  W.  355;  Texas 
&  P.  R.  Co.  V.  Roberts  (Tex.  Civ.  App.), 
45  S.  W.  218.  Wash.— Travis  v. 
Schnebly,  90  Wash.  463,  156  Pac.  400; 
Frostman  ?;.  Stirrat  &  G.  Inv.  Co.,  76 
Wash.  592,  136  Pac.  1144. 

f  a ]  Instructions  identically  the  same 
as  those  successfully  contended  for  en 
the  former  appeal  cannot  be  objected 
to  on  the  second  appeal.  Galveston,  etc. 
R.  Co.  v.  Fitzpatrick  (Tex.  Civ.  App.), 
91  S.  W.  355. 

69.  Ark.— Scott  v.  Cleveland,  122 
Ark.  259,  183  S.  W.  197.  Ky,— Illinois 
Cent.  R.  Co.  v.  Haynes,  144  Ky.  508, 
139  S.  W.  754.  But  see  Lexington 
Ry.  Co.  r.  Fain,  28  Ky.  L.  Rep.  743, 
90  S.  W.  574.  Md.— Treusch  v.  Shryoek, 
55  Md.  330.  Va.— New  York  Life  Ins. 
Co.  V.  Clemmitt,  77  Va.  366. 

70.  Fla. — Anderson  v.  Northrop,  44 
Fla.  472,  33  So.  419.  Ky.— Woodland 
Cem.  Co.  V.  Ellison,  25  Ky.  L.  Rep. 
2069,  80  S.  W.  169.  N.  Y.— Lakeside 
Paper  Co.  r.  State,  55  App.  Div.  208, 
66  N.  Y.  Supp.  959.  Okla.— Krauss  v. 
Potts,  156  Pac.  1162.  Wis.— Gates  r. 
Parmly,  113  Wis.  147,  87  N.  W.  1096. 


71.  Hooker,  Corser  &  Mitchell  Co.  v. 
Hooker,  89  Vt.  383,  95  Atl.  649. 

72.  In  re  Lux's  Estate,  114  Cal.  73, 
45  Pac.  1023;  Masterson  v.  Masterson, 
22  Ky.  L.  Rep.  1193,  60  S.  W.  301; 
Irwin  V.  Irwin,  21  Ky.  L.  Rep.  1366,  55 
S.   W.   199. 

73.  Ga.— Pritchard  v.  McCrary,  122 
Ga.  606,  50  S.  E.  366.  Mo.— Ferguson 
V.  Missouri  Pa&.  R.  Co.  (Mo.  App.), 
186  S.  W.  1134.  Ore.— Rugenstein  V. 
Ottenheimer,  78  Ore.  371,  152  Pac. 
215. 

74.  Ferguson  v.  Missouri  Pac.  R.  Co. 
(Mo.  App.),  186  S.  W.  1134;  Rueping 
V.  Chicago  &  N.  W.  R.  Co.,  123  Wis. 
319,  101  N.  W.  710. 

[a]  But  see  Holmes  v.  Jones,  69 
Hun  346,  23  N.  Y.  Supp.  631,  52  N.  Y. 
St.  709,  and  Mahar  v.  Simmons,  47  Hun 
479,  14  N.  Y.  St.  443,  in  which  the 
appellate  court  reversed  a  case  on  the 
ground  of  excessive  verdict;  the  re- 
trial resulted  in  an  increased  verdict, 
which  appeared  to  be  in  contempt  of 
the  advice  of  the  supreme  court.  In 
reversing  the  case  on  a  second  appeal 
the  court  said  that  had  the  original 
verdict  been  returned  on  the  second 
trial  it  would  have  been  permitted  to 
stand,  on  the  theory  that  it  indicated 
the  appellate  court  was  mistaken  in 
supposing  it  to  be  unjust. 

75.  U.  S. — Brown  v.  Lanyon  Zinc 
Co.,  179  Fed.  309,  102  C.  C.  A.  497. 
D.  C. — Chamberlain  v.  Browning,  14 
App.  Cas.  389.  Ind.— Brunson  v.  Henry, 
152  Ind.  310,  52  N.  E.  407.  Ky.— Hall 
V.  Rudd,  13  Ky.  L.  Rep.  205.  Mass. 
Wall  V.  Old  Colony  Trust  Co.,  177  Mass. 
275,  58  N.  E.  1015.  N.  Y.— Kirkwood 
V.  Smith,  132  App.  Div.  758,  117  N.  Y. 
Supp.  686.  N.  C— Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  110  N.  C.  437,  14 
S.  E.  1007.  Pa.— Rich  r.  Black,  181  Pa. 
290,  37  Atl.  401.  Tenn.— Jameson  V. 
McCoy,  5  Heisk.  108.  Va.— Campbell's 
Exrs.  V.  Campbell,  22  Gratt.   (63  Va.) 
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cision  on  an  interlocutory  order  deals  merely  with  some  special  phase 
of  a  case,  and  it  must  be  remembered  that  the  appeal  from  the  final 
decree  will  be  governed  by  that  decision  only  to  the  extent  to  which 
its  questions  were  there  decided.'^'  But  when  no  new  questions  are 
presented  on  the  second  appeal,  the  facts  being  the  same,  the  former 
decree  will  be  followed,"  even  though  the  appellate  court  inadvertent- 
ly entertained  the  appeal  from  an  interlocutory  order,  when  it  should 
have  been  dismissed  for  want  of  jurisdiction.'" 

Injunctions.  —  The  same  rule  applies  to  all  orders  concerning'  injunc- 
tions.'» 

E.  As  Affected  by  Character  of  Decision.  —  1.  In  Gener&l. 
The  doctrine  of  the  law  of  the  case  is  sometimes  applied  in  spite  of 
certain  peculiar  characteristics  that  make  it  seem'  unjust.'°  It  is  not 
an  unjust  rule,  however,  which  holds  that  a  party  who  is  successful 
on  appeal  is  estopped  on  a  second  appeal  of  the  same  case  from  ques- 
tioning the  former  decision  or  ruling  in  his  favor,'^  or  made  at  hii 
request.** 

2.  Erroneous.  —  Perhaps  the  harshest  application  of  the  rule,  and 
the  one  which  is  condemned  and  broken  more  often  than  any  other, 


649.  W.  Va.— Henry  v.  Davis,  13  W. 
Va.  230.  Minn.— Schlender  i:  Carey,  30 
Minn.  501,  16  N.  W.  401.  Mich.— Brown 
17.  Mesnard  Min.  Co.,  109  Mich.  535, 
67  N.  W.  546. 

76.  Beaudry  f.  Felch,  47  Cal.  183; 
Trinity  r.  MeCammon,  25  Cal.  117;  Bat- 
tle V.  Street,  85  Tenn.  282,  2  S.  W. 
384. 

[a]  A  trial  on  the  merits  of  the  case 
after  a  ruling  on  the  pleadings  is  said 
to  bring  the  case  before  the  court  on 
a  second  appeal  free  from  any  former 
adjudication.  Beaudry  v.  Felch,  47  Cal. 
183;  Battle  v.  Street,  85  Tenn.  282,  2 
S.  W.  384. 

77.  Tampa  Water  Wks.  Co.  v.  Tam- 
pa, 47  Fla.  338,  36  So.  174,  affirmed, 
199  U.  S.  241,  26  Sup.  Ct.  23,  50  L. 
ed.  170. 

78.  Washington  Bridge  Co.  v.  Stew- 
art, 3  How.  (U.  S.)  413,  424,  11  L.  ed. 
658. 

79.  U,  S.— Western  Union  Tel.  Co. 
V.  Toledo,  121  Fed.  734,  58  C.  C.  A. 
16.  Ala. — Maulden,  Montague  &  Co.  v. 
Armistead,  30  Ala.  480.  Cal.— Moulton, 
V.  Knapp,  88  Cal.  446,  26  Pac.  210; 
Pfister  r.  Wade,  59  Cal.  273.  Ga. 
Savannah  T.  &  I.  of  H.  E.  Co.  v.  Savan- 
nah, 115  Ga.  137,  41  S.  E.  592;  Murphey 
V.  Harker,  115  Ga.  77,  41  S.  E.  585. 
111.— Harris  v.  McDonald,  93  HI.  App. 
191,  affirmed,  194  111.  75,  62  N.  E.  310. 
N.  Y. — Eogers  v.  Rochester,  H.  &  P. 
C.  R.  Co.,  21  Hun  44. 
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80.  See  cases  cited  infra,  this  sec- 
tion. 

81.  Cal. — San  Francisco  v.  Spring 
Valley  Water  Wks.,  53  Cal.  608.  Mich. 
Henry  v.  Quaekenbush,  48  Mich.  415,  12 
N.  W.  634.  Mo.— Hill  v.  Morris,  21 
Mo.  App.  256.  Miss.— Still  r.  Ander- 
son, 63  Miss.  545.  Mont. — Reynolds  v. 
Fitzpatrick,  28  Mont.  170,  72  Pac. 
510.  Tex.— Galveston,  H.  &  S.  A.  R. 
Co.  V.  Fitzpatrick  (Tex.  Civ.  App.),  91 
S.   W.   355. 

[a]  Broadening  the  Decree  by  Acqui- 
escence.— If  one  of  two  defendants  ap- 
peal from  a  judgment  against  both,  and 
on  reversal  plaintiff  does  not  object  to 
the  other  defendant  participating  in 
the  new  trial,  he  must  be  deemed  to 
have  acquiesced  in  the  construction  put 
by  such  defendant  on  the  order  of  re- 
versal, and  cannot  on  the  second  ap- 
peal contend  that  the  first  judgment 
against  such  defendant  should  stand 
because  he  did  not  appeal  therefrom. 
Jackson  v.  Klinger,  33  Mjisc.  758,  67 
N.  Y.  Supp.  850. 

[b]  "It  does  not  lie  in  the  mouth 
of  the  same  party  now  to  shift  his 
position,  to  adopt  a  different  view,  and 
to  put  the  circuit  court  in  the  wrong, 
merely  because  it  tried  the  cause  upon 
a  theory  which  we  had  laid  down  for 
it,  which  theory  was  pressed  upon  us 
bv  the  party  who  now  complains  of 
it."     Hill  V.  Morris,  21  Mo.  App.  256. 

82.  Red   Mt.   Min.   Co.   v.   Jefferson 
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is  that  the  former  decision,  although  erroneous,  is  the  law  of  the  ease 
in  all  subsequent  proceedings  in  the  same  case,  the  pleadings  and 
evidence  being  the  same.'^  But  while  this  view  is  upheld  by  the 
great  weight  of  authority,  it  is  sometimes  held,  even  in  states  where 
the  strictest  interpretation  of  the  rule  prevails,  that  the  former  de- 


Co.    Sav.    Bank,    113    Ala.    629,   21    So. 
74,  59  Am.  St.  Rep.  151. 

83.  U.  S. — Illinois  v.  Illinois  Cent. 
R.  Co.,  184  U.  S.  77,  92,  22  Sup.  Ct. 
300,  46  L.  ed.  440;  Guarantee  Co.  of 
North  America  v.  Phenix  Ins.  Co.,  124 
Fed.  170,  59  C.  C.  A.  376;  Standard 
Sew.  Mach.  Co.  v.  Leslie,  118  Fed.  557, 
55  C.  C.  A.  323.  Ariz.— Menager  r. 
Farrell,  6  Ariz.  316,  57  Pac.  607;  Sny- 
der V.  Pima,  6  Ariz.  41,  53  Pac.  6. 
Ark.— Carter  v.  Younger,  123  Ark.  266, 
185  S.  W.  435;  Morgan  Eng.  Co.  v. 
Cache  R.  D.  Dist.,  122  Ark.  491,  184 
S.  W.  57;  Lewis  f.  Jones,  97  Ark.  147, 
133  S.  W.  596.  Cal.— Westerfeld  v. 
New  York  Life  Ins.  Co.,  157  Cal.  339, 
107  Pac.  699;  Tally  v.  Ganahl,  151  Cal. 
418,  90  Pac.  1049;  Dewey  v.  Gray, 
Whipply  &  Co.,  2  Cal.  374.  Colo.— Routt 
V.  Greenwood  Cem.  Land  Co.,  18  Colo. 
132,  31  Pac.  858.  Ga.— Pattillo  r.  Alex- 
ander, 105  Ga.  482,  30  S.  E.  644;  Sauls- 
bury  V.  Iverson,  73  Ga.  733;  McLen- 
don  V.  McGlaun,  60  Ga.  244.  Idaho. 
Hall  V.  Blackman,  9  Idaho  555,  75  Pac. 
608;  Palmer  r.  Utah  &  N.  R.  Co.,  2 
Idaho  382,  16  Pac.  553.  111.— Loomis 
f.  Cowen,  106  111.  660;  Reed  v.  West, 
70  111.  479;  Ogle  v.  Turpin,  8  111.  App. 
453.  Ind.— Pittsburgh,  C.  &  St.  L.  Ry. 
Co.  V.  Hixon,  110  Ind.  225,  11  N.  E. 
285;  Tipton  v.  Indianapolis,  P.  &  C. 
E.  Co.,  89  Ind.  101;  Gerber  v.  Friday, 
87  Ind.  366.  la.— Pfarr  v.  Standard 
Oil  Co.,  157  N.  W.  132;  Burlington, 
etc.  R.  Co.  V.  Dey,  89  Iowa  13,  56 
N.  W.  267;  Lombard  v.  Gregory,  88 
Iowa  431,  55  N.  W.  471.  Kan.— Nor- 
ton V.  Huntoon,  43  Kan.  275,  22  Pac. 
565;  Central  B.  U.  P.  R.  Co.  v.  Shoup, 
28  Kan.  394,  42  Am.  Rep.  163.  Ky. 
Hopkins  v.  Adam  Roth  Gro.  Co.,  105 
Ky.  357,  49  S.  W.  18;  Gates  v.  Loftus' 
Heirs,  4  T.  B.  Mon.  443;  Brown  v. 
Marion  Nat.  Bank,  18  Ky.  L.  Rep.  186, 
35  S.  W.  926.  Md.— Thomson  v.  Al- 
bert, 15  Md.  268;  Thomas  r.  Doub,  1 
Md.  252.  Mich. — Brown  v.  Pontiac  Min. 
Co.,  109  Mich.  535,  67  N.  W.  546; 
Newberry  v.  Trowbridge,  13  Mich.  263, 
278.  Minn.— Bjorjo  r.  First  Nat.  Bank, 
132  Minn.  273,  156  N.  W.  277;  Terryll 
V.  Faribault,  84  Minn.  341,  87  N.  W. 


917;  Johnson  v.  Northwestern  Tel. 
Exch.  Co.,  54  Minn.  37,  55  N.  W.  829. 
Miss. — Johnson  v.  Success  Brick  Mach. 
Co.,  104  Miss.  217,  61  So.  178,  62  So. 
4;  New  York  Life  Ins.  Co.  v.  Mcintosh, 
46  So.  401.  Mo.— Roth  Tool  Co.  v. 
Champ  Spring  Co.,  146  Mo.  App.  1,  123 
S.  W.  513;  Hombs  v.  Corbin,  34  Mo. 
App.  393;  Feurt  v.  Ambrose,  34  Mo. 
App.  360.  Mont. — Palmer  v.  Murray,  8 
Mont.  174,  19  Pac.  553;  Creighton  v. 
Hershfield,  2  Mont.  169.  Nev,— Wright 
V.  Carson  Water  Co.,  23  Nev.  39,  42 
Pac.  196,  affirming  22  Nev.  304,  39  Pac. 
872.  N.  M. — Davisson  f.  Citizens'  Nat. 
Bank,  16  N.  M.  689,  120  Pac.  304. 
N.  Y.— Yale  v.  Dederer,  68  N.  Y.  329; 
Dougherty  v.  Hor&eheads,  5  App.  Div. 
625,  39  N.  Y.  Supp.  447;  Brewer  v. 
Ford,  59  Hun  17,  12  N.  Y.  Supp.  619. 
N.  C— Holley  v.  Smith,  132  N.  C.  36, 
43  S.  E.  501;  Springfield  First  Nat. 
Bank  v.  Ashville  Fur.  Co.,  120  N.  C. 
475,  26  S.  E.  927.  Okla.— Dixon  v. 
State  Mut.  Ins.  Co.,  159  Pac.  922;  Mod- 
ern Brotherhood  of  America  v.  Beshara, 
158  Pac.  613.  Ore.- Powell  v.  Dayton, 
S.  &  G.  R.  R.  Co.,  14  Ore.  22,  12 
Pac.  83.  Pa.— Brandon  v.  Fitz,  94  Pa. 
88.  S.  D.— State  v.  Ruth,  14  S.  D.  92, 
84  N.  W.  394;  Sherman  v.  Port  Huron 
Eng.  &  Thresher  Co.,  13  S.  D.  95,  82 
N.  W.  413.  Tex.— Willis  v.  Smith,  72 
Tex.  565,  10  S.  W.  683;  Burke  v.  Mat- 
thews, 37  Tex.  73;  Missouri  Pac.  R. 
Co.  V.  Walker  (Tei.  Civ.  App.),  23 
S.  W.  855.  See  also  Hanrick  v.  Han- 
rick  (Tex.  Civ.  App.),  138  S.  W.  1092. 
Utah. — Tyng  v.  Constant-Loraine  Inv. 
Co.,  47  Utah  330,  154  Pac.  767;  Grand 
Cent.  Min.  Co.  v.  Mammoth  Min.  Co., 
36  Utah  364,  104  Pac.  573;  Venard  r. 
Green,  4  Utah  456,  11  Pac.  337.  Vt. 
Stacy  V.  Vermont  C.  R.  Co.,  32  Vt.  551. 
Va.— Turner's  Admr.  r.  Staples,  86  Va. 
300,  9  S.  E.  1123;  Alexandria  Sav.  Inst, 
r.  McVeigh,  84  Va.  41,  3  S.  E.  885; 
Stuart  V.  Preston,  80  Va.  625.  Wash. 
Menasha  W.  W.  Co.  v.  Nelson,  53  Wa  h. 
160,  101  Pac.  720;  Wilkes  r.  Da  vies, 
8  Wash.  112,  35  Pac.  611,  23  L.  R.  A. 
103.  W.  Va.— Ice  r.  Maxwell,  70  W. 
Va.  186,  73  S.  E.  274.  Wis.— Strehlau 
V.   J.   Schroeder   Lumb.    Co.,   152   Wis. 
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cision  is  not  conclusive  when  it  is  manifestly  erroneous,®*  and  that 
questions  decided  thereby  will  be  reviewed  again  when  justice  de- 
mands it,®^  or  when  the  facts  were  misunderstood  or  a  principle  over- 
looked,®^ or  under  exceptional  circumstances,®^  or  where  the  ruling 
sought  to  be  reviewed  was  not  necessary  to  the  first  opinion.®® 


589,  142  N.  W.  120,  48  L.  R.  A.  (N.  S.) 
464;  Steele  v.  Korn,  137  Wis.  51,  118 
N.  W.  207,  120  N.  W.  261,  120  Am. 
St.  Rep.  1051;  Dupont  v.  Davies,  35 
Wis.  638. 

[a]  Contrary  Decision  of  Higher 
Court. — As  to  whether  or  not  the  rule 
may  be  applied  when  the  former  de- 
cision is  contrary  to  the  law  as  inter- 
preted in  a  subsequent  decision  of  a 
higher  court  in  another  case,  see  supra, 
I,   B,   2. 

[b]  Mistake  of  facts  on  the  part  of 
the  appellate  court  does  not  change 
the  rule,  and  if  the  time  for  filing  a 
petition  for  a  rehearing  has  elapsed  the 
court  is  powerless  to  review  the  judg- 
ment. Reed  v.  West,  70  111.  479;  Sim- 
plot  V.  Dubuque,  56  Iowa  639,  10  N.  W. 
221. 

[c]  No  appellate  jurisdiction  over 
its  own  judgments  is  one  of  the  rea- 
sons given  by  the  appellate  court  for 
refusing  to  review  or  modify  its  de- 
cisions after  they  have  passed  beyond 
its  control.  This  applies  whether  the 
prior  decision  is  right  or  wrong,  and 
is  as  conclusive  in  a  case  of  reversal 
as  where  a  particular  judgment  is  di- 
rected to  be  entered.  Leese  v.  Clark, 
20  Cal.  387. 

84.  Kan, — Henry  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  83  Kan.  104,  109  Pac. 
1005,  28  L.  R.  A.  (N.  S.)  1088;  Lorimer 
V.  Fairchild,  68  Kan.  328,  75  Pac.  124. 
Mass. — Pingree  v.  Coffin,  12  Gray  288. 
Mo.— Mangold  v.  Bacon,^237  Mo.  496, 
141  S.  W.  650;  Hamilton  v.  Marks,  63 
Mo.  167.  Neb.— Eceles  v.  Walker,  75 
Neb.  722,  106  N.  W.  977;  Plattsmouth 
First  Nat.  Bk.  v.  Gibson,  74  Neb.  232, 
104  N.  W.  174,  105  N.  W.  1081.  N.  Y. 
Brennan  r.  New  York,  1  Hun  315,  47 
How.  Pr.  178;  Trombley  &  Carrier  Co. 
V.  Seligman,  133  App.  Div.  525,  117 
N.  Y.  Supp.  1063.  N.  C— Board  of 
School  Directors  r.  Asheville,  137  N.  C. 
503,  50  S.  E.  279.  OMo.— Pennsylvania 
Co.  V.  Piatt,  47  Ohio  St.  366,  25  N.  E. 
1028.  Tenn. — Bynum  r.  Apperson,  9 
Heisk.  632.  Tex. — Kempner  r.  Hud- 
dleston,  90  Tex.  182,  37  S.  W.  1066; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Faber, 
77    Tex.    153,    8    S.    W.    64;    Burns    v. 
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Ledbetter,  56  Tex.  282.  Utah.— United 
States  r.  Elliot,  12  Utah  119,  41  Pac. 
720.  Wash. — Johnson  v.  Joslyn,  47 
Wash.  531,  92  Pac.  413.  W.  Va.— Pen- 
nington V.  Gillaspie,  66  W.  Va.  643,  66 
S.  E.  1009. 

For  the  effect  of  statutory  enact- 
ments, see  infra,  II. 

[a]  It  would  pervert  the  law,  and 
sacrifice  justice  to  the  technicalities  of 
practice,  to  enforce  erroneous  rulings 
simply  because  the  appellate  court  had 
directed  them.  The  court  is  justified 
in  re-examining  its  former  decisions 
where  it  clearly  appears  that  they  are 
erroneous.  "To  hold  that  it  is  bound 
to  follow  in  a  given  case  an  erroneous 
decision  formerly  rendered  in  the  same 
case  would  be  to  hold  that,  although 
the  court  believes  the  law  to  be  other- 
wise, it  will  make  a  special  law  for 
the  particular  parties  and  the  particular 
case  before  it,  contrary  to  the  general 
law — to  substitute  what  it  is  pleased 
to  call  'the  law  of  the  case'  for  the 
law  of  the  land,  for  the  law  which 
every  member  of  the  court  is  sworn 
to  administer.  To  do  so  it  must  not 
only  legislate,  but  legislate  specially  in 
a  manner  which  our  constitution  for- 
bids to  the  legislative  body  itself." 
Hastings  r.  Foxworthy,  45  Neb.  676, 
63  N.  W.  955,  34  L.  R.  A.  321. 

85.  Rutledge  v.  Missouri  Pac.  Ry. 
Co.,  123  Mo.  121,  24  S.  W.  1053,  27 
S.  W.  327;  Little  v.  McAdaras,  38  Mo. 
App.   187. 

86.  Bird  v.  Sellers,  122  Mo.  23,  26 
S.  W.  668;  Worrall  v.  Munn,  53  N.  Y. 
185;  Justice  r.  Lang,  52  N.  Y.  323; 
Eaton  V.  Alger,  47  N.  Y.  345. 

87.  U.  S.— Tvler  v.  Magwire,  17 
Wall.  25.3,  284,  21  L.  ed.  576;  Martin 
V.  Hunter's  Lessee,  1  Wheat.  (U.  S.) 
304,  355,  4  L.  ed.  97.  Conn.— Fowler 
V.  Bishop,  32  Conn.  199.  Tex.— Bomar 
r.  Parker,  68  Tex.  43.5,  4  S.  W.  599; 
Frankland  r.  Cassaday,  62  Tex.  418. 

88.  Fuller  v.  Cunningham,  48  Neb. 
857,  67  N.  W.  879;  Hastings  v.  Fox- 
worthv,  45  Neb.  676,  63  N.  W.  955, 
34  L.'R.  a.  321;  Worrall  v.  Munn,  53 
N.  Y.  185. 
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3.  Ambiguous.  —  If  the  former  decision  is  ambiguous  it  can  have 
no  effect  upon  subsequent  proceedings.*' 

4.  Limited.  —  In  some  cases  the  court  expressly  limits  the  applica- 
tion of  its  decision  to  certain  questions  or  phases  of  a  case.  On  a 
second  appeal  the  former  decision  is  controlling  only  within  its  ex- 
pressed limitations.'"  When  a  case  is  returned  to  a  lower  court  with 
instructions  limiting  its  action  in  relation  thereto,  such  as  to  dismiss,'^ 
or  to  reduce  its  judgment,"^  the  trial  court  has  no  power  to  permit  an 
amendment  of  the  pleadings  and  a  reopening  of  the  case.''^ 

F.  As  To  Pkoceedtngs  After  Remand  op  Case.  —  When  a  case  is 
remanded  for  a  new  trial,  the  decision  of  the  appellate  court  is  the 
law  of  the  case  and  should  be  followed  if  the  evidence  is  substantially 
unchanged  and  the  pleadings  are  the  same.'*  If  the  lower  court  acts 
strictly  in  accordance  with  the  decree  or  mandate  of  the  appellate 
court,  and  the  evidence  and  pleadings  on  the  retrial  are  the  same,  its 
judgmient  will  be  affirmed.'^     But  it  is  otherwise  if  the  lower  court 


89.  Moore  v.  Barclay,  23  Ala.  739 
(holding  that  the  rule  cannot  be  ap- 
plied on  a  third  appeal  if  the  decisions 
on  the  first  and  second  are  incon- 
sistent); Gage  V.  Downey,  94  Cal.  241, 
29  Pac.  635,  holding  that  the  state- 
ment of  two  diametrically  opposite 
principles  of  law  in  the  first  opinion 
annuls  the  rule  on  the  second  appeal. 

90.  U.  S.— Balch  v.  Haas,  73  Fed. 
974,  20  C.  C.  A.  151;  The  E.  A.  Packer, 
58  Fed.  251,  7  C.  C.  A.  216.  Cal.— Mat- 
tingly  V.  Pennie,  105  Cal.  514,  39  Pac. 
200,  "45  Am.  St.  Rep.  87;  Welton  v. 
Cook,  61  Cal.  481.  Md.— Duvall  v. 
Farmers'   Bank,   9   Gill   &  J.   31. 

91.  Bell  V.  Arledge,  219  Fed.  675, 
135   C.  C.  A.  347. 

92.  Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  77  Conn.  667,  60  Atl.  651. 

93.  Bell  V.  Arledge,  219  Fed.  675, 
135  C.  C.  A.  347;  Fair  Haven  &  W. 
R.  Co.  V.  New  Haven,  77  Conn.  667, 
60   Atl.   651. 

94.  U.  S.— Coal  &  Iron  Ry.  Co.  v. 
Reherd,  226  Fed.  441,  141  C.  C.  A. 
271.  Ark. — Lewis  v.  Jones,  97  Ark.  147, 
133  S.  W.  596.  Miss,— Cochran  r. 
Latimer,  111  Miss.  192,  71  So.  316. 

95.  XJ.  S. — New  Orleans  v.  Warner, 
180  U.  S.  199,  21  Sup.  Ct.  353,  45  L. 
ed.  493;  United  States  v.  New  York 
Indians,  173  U.  S.  464,  19  Sup.  Ct.  487, 
43  L.  ed.  769;  Humphrey  v.  Baker,  103 
U.  S.  736,  26  L.  ed.  456.  Aik.— SJ. 
Louis,  L  M.  &  S.  R.  Co.  v.  Gibson,  113 
A.rk.  417,  429,  168  S.  W.  1129;  Holberg 
i;.  Foucar,  90  Ark.  608,  119  S.  W.  653; 
Porter  v.  Doe  ex  dem.  Hanley,  10  Ark. 
186.     Cal.— Fox  v.  Hale,  etc.  Min.  Co., 


122  Cal.  219,  54  Pac.  731;  Smith  v. 
San  Luis  Obispo,  100  Cal.  xviii,  34 
Pac.  830;  Brady  v.  Kelly,  54  Cal.  590. 
Colo.— Wilson  V.  Bates,  21  Colo.  115, 
40  Pac.  351.  D,  C— Mftlntire  v.  Mc- 
Intire,  20  App.  Cas.  134;  Chamberlain 
r.  Browning,  14  App.  Cas.  389  (appeal 
dismissed,  177  U.  S.  605,  20  Sup.  Ct. 
820,  44  L.  ed.  906);  McLane  v.  Crop- 
per, 6  App.  Cas.  422.  Ga. — Graham  v. 
State,  90  S.  E.  473;  Durden  v.  Wadley 
So.  R.  Co.,  145  Ga.  652,  89  S.  E.  715; 
Ewing  Bros.  v.  Bowser  &  Co.,  18  Ga. 
App.  521,  89  S.  E.  1052.  Idaho.— Idaho 
Comstock  Co.  v.  Lundstrum,  9  Idahc 
785,  76  Pac.  762.  lU.— Mix  v.  People, 
122  111.  641,  14  N.  E.  209;  Washburn 
&  M.  Mfg.  Co.  V.  Chicago  G.  W.  F. 
Co.,  119  HI.  30,  6  N.  E.  191;  Stapp  v. 
Owens,  45  111.  App.  488.  la. — In  re 
Chismore's  Est.,  157  N.  W.  139;  Gar- 
moe  V.  Windle,  76  Iowa  239,  40  N.  W. 
824.  Ky.— Nelson's  Heirs  v.  Clay's 
Heirs,  7  J.  J.  Marsh.  138,  23  Am.  Dec. 
387;  Holley  v.  Holley,  5  Litt.  290;  Cov- 
ington V.  Shinkle,  14  Ky.  L.  Rep.  558. 
20  S.  W.  609.  La.— Tufts  v.  Casey,  16 
La.  Ann.  336.  Md.— Maryland  Coal  Co. 
r.  Baker,  85  Md.  688,  30  Atl.  768;  Eyler 
r.  Hoover,  8  Md.  1 ;  Hammond  r.  In- 
loes,  4  Md.  138.  Mass. — Attorney-Gen- 
eral V.  New  York,  N.  H.  &  H.  R.  Co., 
201  Mass.  370,  87  N.  E.  621.  Mich. 
Burtraw  v.  Clark,  107  Mich.  333,  65 
N.  W.  218;  Apsey  r.  Detroit,  L.  & 
N.  R.  Co.,  104  M"ich.  646,  62  N.  W. 
992.  Minn.— State  v.  St.  Paul  &  D.  R. 
Co..  79  Minn.  57,  81  N.  W.  544;  Waite 
r.  Frisbie,  48  Minn.  420,  51  N.  W.  217.. 
Mo.— Meyer  v.  Bobb,   184   S.  W.   105 j 
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does  not  obey  the  mandate  of  the  appellate  court,"  However,  the 
entering  of  a  decree  in  accordance  with  the  mandate  of  an  intermedi- 
ate appellate  court  does  not  prevent  an  appeal  to  the  court  of  last  re- 
sort.''^ On  the  other  hand  the  rule  cannot  be  evaded  by  the  apparent 
subterfuge  of  dismissing  the  action  after  a  remand  and  later  bringing 
another  in  a  state  court  against  the  same  parties  on  the  same  cause  of 
action.^^  As  all  questions  decided  on  the  first  appeal  are  assumed  to 
be  finally  disposed  of,  the  appellate  court  will  review  on  a  second 
appeal  only  those  proceedings  subsequent  to  the  mandate." 


state  V.  Thomas,  180  S.  W.  869;  Stump 
f.  Hornbaek,  109  Mo.  272,  18  S.  W. 
37.  Mont.— Kelley  v.  Cable  Co.,  8 
Mont.  440,  20  Pac.  669;  Huntoon  r. 
Lloyd,  8  Mont.  283,  20  Pac.  693.  Neb. 
Home  Sav.  Bank  r.  Shallenberger,  158 
N.  W.  455;  Younkin  r.  Younkin,  44 
Neb.  729,  63  N.  W.  31;  Hiatt  v. 
Brooks,  17  Neb.  33,  22  N.  W.  73.  N.  Y. 
Torrey  f.  Waters,  78  Hun  614,  28  N. 
Y.  Supp.  1116,  59  N.  Y.  St.  885;  Hilsen- 
beck  V.  Guhring,  60  Hun  584,  15  N.  Y. 
Supp.  162,  39  N.  Y.  St.  460;  Lee  f. 
Corn,  6  Misc.  625,  26  N.  Y.  Supp.  1136, 
56  N.  Y.  St.  902.  N.  C— Weeks  v. 
Carolina  T.  &  T.  Co.,  172  N.  C.  869, 
90  S.  E.  141;  Isley  r.  Boone,  115  N.  C. 
195,  20  S.  E.  276;  Burwell  v.  Burgwyn, 
105  N.  C.  507,  10  S.  E.  1100.  Okla. 
Harris  v.  Gvosdanovic,  158  Par.  572; 
Midland  Val.  E.  Co.  v.  Featherstone, 
43  Okla.  705,  144  Pac.  362;  Chicago, 
etc.  R.  Co.  V.  Broe,  23  Okla.  396,  100 
Pac.  523.  Ore. — Applegate  r.  Dowell, 
17  Ore.  299,  20  Pac.  429.  Pa.— Vul- 
canite Pav.  Co.  V.  Philadelphia,  244  Pa. 
80,  90  Atl.  456;  Carpenter  v.  United 
States  Life  Ins.  Co.,  174  Pa.  636,  34 
Atl.  211;  Mechanics'  &  Traders'  Bank 
V.  Seitz,  155  Pa.  191,  26  Atl.  209. 
S.  C. — Meinhard  v.  Youngblood,  41  S. 
C.  312,  19  S.  E.  675.  S.  D.— St.  Croix 
Lumb.  Co.  V.  Mitchell,  4  S.  D.  487,  57 
N.  W.  236.  Tex.— Smith  v.  Postal  Tel. 
C.  Co.,  104  Tex.  171,  133  S.  W.  1041, 
135  S.  W.  1147;  Wood  r.  Wheeler,  9 
Tex.  127.  Utah.— Hailey  First  Nat.  Bk. 
r.  Lewis,  13  Utah  507,  45  Pac.  890; 
Krantz  v.  Eio  Grande  W.  Ry.  Co.,  13 
Utah  1,  43  Pac.  623,  32  L.  R.  A.  828; 
Fenton  r.  Salt  Lake  County,  4  Utah 
116,  7  Pac.  409.  Va.— New  York  Life 
Ins.  Co.  V.  Clemmitt,  77  Va.  366.  Vt. 
Amsden  v.  Atwood,  68  Vt.  322,  35  Atl. 
311;  Rowell  r.  Vershire,  63  Vt.  510,  22 
Atl.  604.  Wash.— Mott  Iron  Wks.  v. 
Metropolitan  Bank,  90  Wash.  655,  156 
Pac.  864;  Travis  r.  Schnebly,  90  Wash. 
463,  156  Pac.  400;  State  v.  North  Shore 

Vol.  XVIII 


Boom  &  Dr.  Co.,  62  Wash.  436,  113 
Pac.  1104.  Wis.— New  Home  Sew. 
Maeh.  Co.  v.  Simon,  113  Wis.  267,  89 
N.  W.  144;  Baines  v.  Janesville,  103 
Wis.  102,  79  N.  W.  29;  Haydock  Car- 
riage Co.  V.  Pier,  82  Wis.  316,  52  N.  W, 
314. 

[a]  No  appeal  will  lie  from  a  de- 
cree entered  by  the  court  below  in  ac- 
cordance with  the  mandate  of  the  ap- 
pellate court.  Aspen  Min.  &  S.  Co.  V. 
Billings,  150  U.  S.  31,  14  Sup.  Ct.  4, 
37  L.  ed.  986;  Texas  &  P.  R.  Co.  v. 
Anderson,  149  U.  S.  237,  13  Sup.  Ct. 
843,  37  L.  ed.  717;  In  re  Pike,  76  Fed. 
400,  22  C.  C.  A.  244;  State  v.  Merriman, 
34  S.  C.  576,  13  S.  E.  328. 

96.  U.  S. — Martin  v.  Hunter's  Les- 
see, 1  Wheat.  304,  4  L.  ed.  97.  CaL 
Ruiz  V.  Norton,  4  Cal.  359.  Conn. — But- 
ler V.  Barnes,  61  Conn.  399,  24  Atl. 
328.  Mich.— Stroh  v.  Bauman,  188 
Mich.  579,  155  N.  W.  469.  Mo.— State 
V.  Powell,  266  Mo.  100,  180  S.  W.  851. 
N.  M.^Rupe  r.  New  Mexico  Lumb.  Co., 
3  N.  M.  555,  9  Pac.  301.  Okla.— Chick- 
asha  Cotton  Oil  Co.  v.  Lamb,  158  Pac. 
579.  Ore.— Rugenstein  v.  Ottenheimer, 
78  Ore.  371,  152  Pac.  215.  Va.— Hook- 
er, Corser  &  Mitchell  Co.  f.  Hooker, 
89  Vt.  383,  95  Atl.  649. 

97.  Merrill  v.  National  Bank,  173  U. 
S.  131,  19  Sup.  Ct.  360,  43  L.  eS.  640; 
Great  Western  Tel.  Co.  v.  Burnham,  162 
U.  S.  339,  16  Sup.  Ct.  850,  40  L.  ed. 
991. 

98.  Tally  v.  Ganahl,  151  Cal.  418,  90 
Pac.   1049. 

[a]  New  Case  in  Federal  Court. 
As  to  the  effect  on  the  rule  of  removal 
to  a  federal  court,  and  dismissal  after 
remand  and  beginning  anew  in  a  fed- 
eral court,  see   iyifra,  III,  D. 

99.  U.  S.— Roberts  v.  Cooper,  20 
How.  467,  481,  15  L.  ed.  969;  Sizer 
r.  Many,  16  How.  98,  14  L.  ed.  861; 
Washington  Bridge  Co.  v.  Stewart,  3 
How.  413,  424,  11  L.  ed.  658.  Ala. 
Alabama  City,  G.  &  A.  R.  Co.  v.  Batei, 
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II.  STATUTORY  AND  CONSTITUTIONAL  CHANGES  IN  THE 
DOCTRINE,  —  Statutes  have  been  passed  freeing  the  courts  from 
the  rule  of  the  law  of  the  case/  except  where  rights  of  third  parties 
have  arisen  under  the  first  decision ;-  but  the  rule  is  nevertheless  recog- 
nized and  applied/  unless  the  court  becomes  convinced  that  its  former 
decision  is  wrong.*  Under  such  a  statute  the  former  opinion  is  not 
controlling  even  though  the  facts  remain  unchanged.^ 

A  statute  or  constitutional  provision  which  makes  the  decisions  of 
the  court  of  last  resort  controlling  in  all  cases,  changes  the  doctrine 
of  the  law  of  the  case  to  the  extent  that  intermediate  appellate  courts 
must  revise  their  decisions  on  a  subsequent  appeal  whenever  the  court 
of  last  resort  has  in  the  meantime  rendered  a  contrary  opinion.^ 


155  Ala.  Si7,  46  So.  776.  Ark.— Porter 
V.  Doe  ex  dein.  Hartley,  10  Ark.  186; 
Walker  v.  Walker,  7  Ark.  542,  556; 
Fortenberry  v.  Frazier,  5  Ark.  200,  39 
Am.  Dec.  373.  Cal.— Heidt  v.  Minor, 
113  Cal.  385,  45  Pac.  700;  Davidsou 
f.  Dallas,  15  Cal.  75;  Euiz  v.  Norton, 
4  Cal.  359.  Colo. — Taylor  v.  Colorado 
Iron  Wks.,  33  Colo.  179,  80  Pac.  129; 
Hendrie  &  B.  Mfg.  Co.  i'.  Collins,  29 
Colo.  102,  67  Pac.  164.  Conn.— Butler 
V.  Barnes,  61  Conn.  399,  24  Atl.  328; 
Fowler  v.  Bishop,  32  Conn.  199;  Nich- 
ols V.  Bridgeport,  27  Conn.  459.  111. 
Jackson  v.  Glos,  249  111.  388,  94  N.  E. 
502;  Wadhams  v.  Gay,  83  111.  250;  West- 
brook  V.  Frederickson,  97  111.  App.  40. 
Ind. — Stevens  v.  Templeton,  174  Ind. 
129,  91  N.  E.  563;  Hobson  v.  Doe 
ex  dem.  Harper,  4  Blackf.  487.  la. 
Pew  Co.  V.  Karley,  168  Iowa  170,  loT> 
N.  W.  12.  Kan. — Lorimer  v.  Fairchild, 
68  Kan.  328,  75  Pac.  124.  Ky.— White 
&  Sons  V.  Ayer  &  Lord  Tie  Co.,  116 
S.  W.  349;  Bean  v.  Meguiar,  20  Ky. 
L.  Rep.  885,  47  S.  W.  771.  La.— Boisse 
V.  Dickson,  32  La.  Ann.  1150;  Arick's 
Succession,  23  La.  Ann.  611;  Bushnell 
V.  Brown's  Heirs,  8  Mart.  (N.  S.)  157. 
Md.— Reiflf  v.  Horst,  55  Md.  42;  Young 
V.  Frost,  1  Md.  377.  Minn.— St.  Paul 
Trust  Co.  V.  Kittson,  67  Minn.  59,  69 
N.  W.  625.  Miss. — Henderson  v.  Win- 
chester, 31  Miss.  290;  Green  v.  Mc- 
Donald, 13  Smed.  &  M.  445.  Mo.— Chap- 
man V.  Railroad  Co.,  146  Mo.  481,  48 
S.  W.  646;  Gamble  v.  Gibson,  19  Mo. 
App.  531.  Neb.— Meyer  v.  Shamp,  26 
Neb.  729,  42  N.  W.  757.  N.  M.— Mc- 
Bee  V.  O'Connell,  19  N.  M.  565,  145 
Pac.  123;  Davisson  v.  Citizens'  Nat. 
Bank,  16  N.  M:.  689,  120  Pac.  304; 
Rupe  V.  New  Mexico  Lumb.  Assn.,  3 
N.  M.  555,  9  Pac.  301.  N.  Y.— Langdon 
V.  New  York,  133  N.  Y.  628,  31  N.  E. 


98,  4  Silv.  271;  Corn  v.  Rosenthal,  3 
Misc.  72,  22  N.  Y.  Supp.  700;  Feinsot 
V.  Burstein,  82  Misc.  429,  143  N.  Y. 
Supp.  1040.  N.  C— Gordon  v.  Collett, 
107  N.  C.  362,  12  S.  E.  332.  Pa.— Rich 
V.  Black,  181  Pa.  290,  37  Atl.  401. 
S.  C— Brooks  v.  Brooks,  16  S.  C.  621. 
Tex.— Texas  &  P.  R.  Co.  v.  Roberts 
(Tex.  Civ.  App.),  45  S.  W.  218.  Utah. 
Venard  v.  Green,  4  Utah  456,  11  Pac. 
337.  Wis.— Everett  v.  Gores,  92  Wis. 
527,  66  N.  W.  616. 

[a]  Where  final  decree  is  directed 
by  the  supreme  court  no  question  can 
be  returned  on  a  second  appeal  except 
such  as  may  arise  directly  out  of  pro- 
ceedings that  are  had  subsequent  to 
the  mandate.  Biscoe  v.  Tucker,  14 
Ark.   523. 

1.  Mann  v.  Darden,  171  Ala.  142,  54 
So.  504;  Alabama  Consol.  Coal  &  Iron 
Co.  V.  Heald,  168  Ala.  626,  53  So.  162; 
National  Commercial  Bank  v.  McDon- 
nell, 92  Ala.  387,  9  So.  149. 

[a]  "The  manifest  purpose  of  the 
statute  is  to  abrogate  the  preexisting 
rule,  that  the  principles  decided  and 
the  rulings  made  on  appeal,  however 
erroneous,  were  the  law  of  the  par- 
ticular case."  Stoudenmire  v.  De  Bar- 
delaben,  85  Ala.  85,  4  So.  723. 

2.  Louisville  &  N.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  195  Ala.  124,  71 
So.  118;  Smith  r.  Smith,  157  Ala.  79, 
47   So.   220,   25  L.   R.   A.    (N.   S.)    1045. 

3.  Alabama  Consol.  Coal  &  Iron  Co. 
V,  Heald,  168  Ala.  626,  53  So.  162. 

4.  Louisville  &  N.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  195  Ala.  124,  71 
So.  118;  De  Yampert  v.  Duncan,  190 
Ala.  572,  67  So.  287;  Louisville  &  N. 
R.  Co.  V.  Dilburn,  178  Ala.  600,  59  So. 
438. 

5.  Meyer  v.  Johnston,  64  Ala.  603. 

6.  Wolf  V.  Dwelling  H.  Ing.  Co.,  86 
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m.    PRIOR  DECISIONS  OF  TRIAL  COURT  IN  SAME  CASE. 

A,  Generally.  —  The  doctrine  of  the  law  of  the  case,  in  its  strict 
sense,  does  not  apply  to  decisions  or  rulings  of  the  trial  couit/  It 
has  the  power  to  chanpje  its  prior  rulings  in  the  same  case  at  any  time 
during  the  progress  of  the  cause,'  and  as  a  general  rule  should  do  so, 
as  a  matter  of  discretion,  w^henever  it  becomes  convinced  that  an  erro- 
neous ruling  has  been  made.®  On  the  other  hand,  many  decisions  affirm 
that  a  ruling  by  the  trial  court  on  a  question  of  law  is  the  law  of  the 
case,  throughout  all  future  litigation  of  such  case,  on  the  same  state  of 


Mo.  App.  580;  Thompson  v.  Irwin,  76 
Mo.  App.  418;  Buchannan  v.  Cole,  65 
Mo.  App.  495. 

7.  Lawrence  v.  Ballon,  37  Cal.  518. 
Bee  In  re  Ellenberger's  Estate,  171  Iowa 
225,  153  N.  W.  1036. 

[a]  No  Application  to  Trial  Courts. 
"The  doctrine  that  a  previous  ruling 
has  become  the  law  of  the  case  has 
no  application  except  as  to  the  de- 
cisions of  appellate  courts.  ...  If, 
at  the  trial  of  a  cause  at  nisi  prius, 
the  court  makes  a  ruling  upon  a  cer- 
tain point,  the  court  is  not  bound  by 
it,  if  the  same  point  arises  again.  On 
the  contrary,  the  court  may,  and  should, 
change  its  ruling,  if,  in  the  meantime, 
it  has  become  satisfied  that  it  was 
erroneous."  Lawrence  v.  Ballou,  37 
Cal.    518. 

[b]  The  Phrase  "Law  of  the 
Trial"  Is  Sometimes  Used. — Connecti- 
cut River  Power  Co.  v.  Dickinson,  75 
N.  H.  353,  74  Atl.  585. 

8.  Colo. — Rice  r.  Van  Why,  49  Colo. 
7,  111  Pac.  599.  E.  L— Shepard  Land 
Co.  r.  Banigan,  36  R.  I.  1,  87  Atl.  531, 
542.  Wis.— Castle  v.  Madison,  113  Wis. 
346,  89  N.  W.  156. 

[a]  Power  To  Change. — "It  will 
B.caTcely  be  denied  that  the  court,  at 
any  time,  before  trial  and  final  judg- 
ment, had  the  power,  if  convinced  of 
error,  to  correct  the  same  as  it  might 
be  advised.  The  ruling  on  the  motion 
to  strike  was  not  of  such  a  final  or 
conclusive  character  as  to  preclude  the 
action  taken,  even  after  the  expiration 
of  the  term.  It  was  the  same  court 
acting  at  all  times,  and  as  such  it 
clearly  had  this  power  and  might  prop- 
erly exercise  it.''  Rice  v.  Van  Why, 
49  Colo.  7,  111  Pac.  599. 

fbl  Not  Obliged  To  Follow  Previous 
Euling. — "We  know  of  no  rule  or  law 
which  will  prevent  a  justice  of  the 
superior  court,  at  the  trial  or  final  hear- 
ing of  a  case  on  the  issues  as  they  then 
stand  in   the   case,  from   deciding  any 
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question  of  law  which  may  properly 
arise  in  the  progress  of  said  trial  orj 
final  hearing  in  accordance  with  hial 
best  judgment  and  mature  reflection, 
unhampered  by  any  previous  ruling  or 
decision  by  him  in  the  preliminary  or 
previous  travel  of  the  case.  He  is  not 
compelled  to  make  what  he  believes  to 
be  an  erroneous  ruling  or  decision,  be- 
cause he  has  made  such  error  in  an 
earlier  stage  of  the  case."  Shepard 
Land  Co.  v.  Banigan  (R.  I.),  87  Atl. 
531,  542. 

[c]  Competency  of  Witnesses. — The 
court  may  change  its  decision  as  to 
the  competency  of  witnesses.  Lang- 
ford  V.  Wilkinson,  75  Ga.  502. 

9.  Ala. — Dozier  Lumb.  Co.  v.  Smith- 
Isburg  Lumb.  Co.,  145  Ala.  317,  39 
So.  714.  Cal. — De  La  Beckwith  v.  Supe- 
rior Court,  146  Cal.  496,  80  Pae.  717. 
Colo.— Rice  V.  Van  Why,  49  Colo.  7, 
111  Pac.  599.  Del. — State  ex  rel.  Rich- 
ards V.  Brooks,  1  Boyce  129,  74  Atl. 
599.  Ind.— Cooley  v.  Kelley,  52  Ind. 
App.  687,- 96  N.  E.  638,  98  N.  E.  653; 
Milbourn  v.  Baugher,  43  Ind.  App.  35, 

86  N.  E.  874.  la.— Lanz  v.  Schumann, 
154  JN".  W.  911;  Darling  v.  Blazek,  142 
Iowa  355,  120  N.  W.  961;  Richman  f. 
Muscatine  Countv,  77  Iowa  513,  42  N. 
W.  422,  14  Am.  St.  Rep.  308,  4  L.  R. 
A.  445.  Kan. — Bank  of  Santa  Fe  v. 
Haskell  County  Bank,  59  Kan.  354,  53 
Pac.  132.  La.— Register  r.  Harrell,  131 
La.  983,  60  So.  638.  Mo.— Star  Bottling 
Co.  V.  Louisiana  Purchase  Expo.  Co., 
240  Mo.  634,  144  S.  W.  776;  Gardner 
V.  Robertson,  208  Mo.  610,  106  S.  W. 
645;  Sessinghaus  v.  Knoche,  137  Mo. 
App.  323,  118  S.  W.  104.  Neb.— Foll- 
mer  r.  State,  94  Neb.  217,  142  N.  W. 
908,  Ann.  Cas.  1914D,  151.  R.  I.— Shep- 
ard Land   Co.  v.  Banigan,  36  R.   I.   1, 

87  Atl.  531,  542.  S.  C— Gregory  v. 
Perry,  66  S.  C.  455,  45  S.  E.  4;  Farmers' 
Mut.  Ins.  Assn.  v.  Berry,  53  S.  C.  129, 
31  S.  E.  53. 

[a]    The  Better  Practice. — "When  a 


LAW  OF  THE  CASE 


809 


facts  and  pleading,  until  reversed  on  appeai.^°  Where  the  latter  rule 
prevails  it  has  been  held  that  the  trial  court  should  regard  as  the  law 
of  the  case  its  previous  rulings  as  to  jurisdiction,^^  proper  parties,^- 
service  of  process, ^^  defenses,^*  matters  pertaining  to  injunctions,^* 
and  the  report  of  a  referee.^"  According  to  some  authorities  a  ruling 
on  a  motion^^  or  on  a  demurrer^^  does  not  preclude  the  reconsideration 
of  the  issues  therein  decided  when  they  are  brought  up  again  at  a 


ruling  is  sharply  wrong,  it  accords  with 
correct  practice  to  correct  it  at  the 
first  opportunity  in  the  same  case." 
Star  Bottling  Co.  v.  Louisiana  Purchase 
Expo.  Co.,  240  Mo.  634,  144  S.  W.  776. 
10.  U.  S. — Turner  v.  Indianapolis,  B. 
&  W.  R.  Co.,  8  Biss.  380,  24  Fed.  Cas. 
No.  14,259.  Conn.— Viall  v.  Lionel  Mfg. 
Co.,  90  Conn.  694,  98.  Atl.  329.  But 
compare  Wiggin  v.  Federal  S.  &  G.  Co., 
77  Conn.  507,  516.  Ga. — Sumner  v. 
Sumner,  121  Ga.  1,  48  S.  E.  727;  Equit- 
able Mfg.  Co.  V.  Hill-Atkinson  Co.,  17 
Ga.  App.  494,  87  S.  E.  715;  Georgia 
R.  &  P.  Co.  V.  J.  M.  High  Co.,  15 
Ga.  App.  243,  82  S.  E.  932.  But  see 
Langford  ;;.  Wilkinson,  75  Ga.  502.  Me. 
Brown  v.  Mt.  Battle  Mfg.  Co.,  104 
Me.  456,  72  Atl.  183.  N.  Y.—In  re 
Post's  Estate,  30  Misc.  551,  64  N.  Y. 
Supp.  369;  Lipschutz  v.  Horton,  104 
N.  Y.  Supp.  850.  Tex.— Altgelt  v.  Cal- 
laghan  (Tex.  Civ.  App.),  144  S.  W. 
1166;  Steiner  v.  Anderson  (Tex.  Civ. 
App.),  130  S.  W.  261.  Wis.— Castle  v. 
Madison,  113   Wis.  346,  89  N.  W.   156. 

[a]  Injustice  and  Delay. — "If  ac- 
tion of  the  court  could  from  time  to 
time  be  invoked  in  regard  to  the  same 
subject,  the  time  of  the  court  could 
be  uselessly  consumed,  trials  delayed, 
and  great  injustice  done."  Altgelt  v. 
Callaghan  (Tex.  Civ.  App.),  144  S.  W. 
1166. 

[b]  Will  Not  Be  Harassed.  —  The 
court  often  (denies  motions  made  pen- 
dente lite  on  the  ground  that  the  same 
question  has  already  been  decided,  and 
therefore  the  court  refuses  to  be 
harassed  by  repetitions  of  motions 
based  on  the  same  ground.  Castle  v. 
Madison,   113  Wis.  346,  89   N.  W.   156. 

[c]  If  the  order  is  appealable,  (1) 
but  no  appeal  is  taken,  it  becomes  a 
final  adjudication  and  precludes  any 
renewal  of  a  consideration  of  the  is- 
sue thereby  decided.    Davies  v.  Freund, 

152  App.    Div.    819,    137    N.    Y.    Supp. 
735;    Roth    v.    Gotthold,    90    Misc.    363, 

153  N.  Y.  Supp.  187;  Bernstein  v.  Taub, 
148  N.  Y.  Supp.  23.  (2)  An  order  trans- 


ferring an  action  to  the  jury  calendar 
for  trial,  not  being  appealed  from,  is 
the  law  of  the  case,  and  cures  all  al- 
leged defects  of  the  complaint  regard- 
ing the  action  as  one  at  law.  Bern- 
stein V.  Taub,  148  N.  Y.  Supp.  23. 

[d]  Questions  of  Law  Not  Fact. 
"The  trial  judge  or  the  supreme  court 
can  settle  the  law  of  the  case  for  all 
time,  but  cannot  tie  the  hands  of  the 
jury  with  reference  to  a  matter  of 
fact."  Sumner  v.  Sumner,  121  Ga.  1, 
48  S.  E.  727. 

11.  U,  S. — Turner  v.  Indianapolis,  B. 
&  W.  R.  Co.,  8  Biss.  380,  24  Fed.  Cas. 
No.  14,259.  111.— Martin  v.  Chicago  & 
M.  Elec.  Ry.  Co.,  220  111.  97,  77  N.  E. 
86.  N.  Y.— People  v.  Rourke,  11  Abb. 
N.  C.  89. 

[a]  After  a  motion  to  dismiss  has 
been  overruled,  a  plea  to  the  jurisdic- 
tion on  the  same  ground  will  not  be 
entertained.  Martin  v.  Chicago  &  M. 
Elec.   R.   Co.,   220  HI.   97,   77  N.  E.  86. 

12.  U.  S.— Raphael  v.  Trask,  118 
Fed.  678.  Me.— Brown  v.  Mt.  Battie 
Mfg.  Co.,  104  Me.  456,  72  Atl.  183. 
S.  C— Hunter  v.  Ruff,  47  S.  C.  525,  25 
S.   E.  65,  58   Am.  St.  Rep.  907. 

13.  Oglesby  v.  Attrill,  14  Fed.  214, 
4  Woods  114. 

14.  Miller  v.  Rickey,  146  Fed.  574; 
Montgomery  v.  McDermott,  99  Fed.  502. 
See  Plattner  Imp.  Co.  r.  Bradlev,  Alder- 
son  &  Co.,  40  Colo.  95,  90  Pac.  86. 
■Contra,  Dozier  Lumb.  Co.  v.  Smith-Is- 
burg  Lumb.  Co.,  145  Ala.  317,  39  So. 
714. 

15.  Hadden  v.  Natchaug  Silk  Co.,  84 
Fed.  80.  Contra,  Lowe  v.  Prospect  Hill 
Cemetery  Assn.,  75  Neb.  85,  106  N.  W. 
429,   108   N.   W.  978. 

16.  In  re  Post's  Estate,  30  Misc.  551, 
64  N.  Y.  Supp.  369. 

17.  Rice  r.  Van  Why,  49  Colo.  7, 
111  Pac.  599;  Bank  of  Santa  Fe  v. 
Haskell  County  Bank,  59  Kan.  354,  53 
Pac.  132. 

18.  U.  S.— Post  V.  Pearson,  108  U.  S. 
418,  2  Sup.  Ct.  799,  27  L.  ed.  774. 
Cal. — De  La  Beckwith  f.  Superior  Court, 
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later  stage  in  the  ease;  but  the  eontrary  has  been  held.^^  Where  a 
demurrer  to  a  pleading  is  sustained  and  the  amended  pleading  pre- 
sents no  material  change  the  court  should  adhere  to  its  former  decis- 
ion,2°  though  there  are  decisions  to  the  effect  that  it  is  not  compelled 


i 


146  Cal.  496,  80  Pac.  717.  HI.— Ander- 
son V.  Olsen,  188  111.  502,  58  N.  E. 
239;  Black  v.  Miller,  173  111.  489,  50 
N.  E.  1009;  Lyons  v.  Hammond  Eleva- 
tor Co.,  139  111.  App.  495.  Ind.— Stew- 
art V.  Terre  Haute  &  I.  K.  Co.,  103 
Tnd.  44,  2  N.  E.  208;  Newman  v.  Per- 
rill,  73  Ind.  153;  Cooley  v.  Kelley,  52 
Ind.  App.  687,  96  N.  E.  638,  98  N.  E. 
653.  la. — Lanz  v.  Schumann,  154  N.  W. 
911;  Eichman  i'.  Muscatine  County,  77 
Iowa  513,  42  N.  W.  422,  14  Am.  St. 
Rep.  308,  4  L.  R.  A.  445.  Neb.— Foll- 
mer  v.  State,  94  Neb.  217,  142  N.  W. 
908,  Ann.  Cas.  1914D,  151.  Pa.— Com. 
r.  Moran,  58  Pa.  Super.  362.  R.  I. 
Shepard  Land  Co.  v.  Banigan,  36  R.  I. 
1,  87  Atl.  531,  542.  Wis.— Castle  v. 
Madison,   113   Wis.   346,  89  N.  W.   156. 

[a]  Not  Recorded  or  Pleaded. — A 
ruling  on  a  demurrer,  not  of  record  and 
not  pleaded  as  an  adjudication,  is  not 
available  as  a  former  adjudication. 
Majestic  Co.  v.  Ira  D.  Davis  Co.,  170 
Iowa  5,  151  N.  W.  1069. 

[b]  In  Equity. — A  demurrer  to  a 
bill  on  the  ground  that  there  is  a 
plain  and  adequate  remedy  at  law,  over- 
ruled, is  not  a  bar  to  raising  the  same 
objection  in  the  answer.  Anderson  v. 
Olsen,  188  111.  502,  58  N.  E.  239. 

[c]  Determination  of  an  issue  upon 
a  plea  in  abatement  does  not  preclude 
the  consideration  of  the  same  issue  upon 
the  hearing  of  the  merits  of  the  cause. 
Lvons  r.  Hammond  Elevator  Co.,  139 
III.  App.  495. 

fd]  A  EuUng  on  a  Pleading  Unes- 
cepted  to  Becomes  the  Law  of  the 
Case. — Long  r.  Furnas,  130  Iowa  504, 
107  N.  W.  432. 

[e]  At  a  second  trial  on  amended 
pleadings  the  court  may  consider  again 
a  question  of  law  decided  at  the  first 
trial  on  demurrer.  Post  r.  Pearson,  108 
U.  S.  418,  2  Sup.  Ct.  799,  27  L.  ed. 
774. 

[f]  Where  an  Issue  is  eliminated  on 
the  trial  of  a  case  it  cannot  be  re- 
vived at  the  second  trial.  Frohardt 
Bros.  V.  Duff,  156  Iowa  144,  135  N.  W. 
609,   40   L.   R.   A.    (N.   S.)    242. 

19.  U.  S.— Wakelee  v.  Davis,  44  Fed. 
532.  Conn. — Viall  v.  Lionel  Mfg.  Co., 
90  Conn.  694,  98  Atl.  329.  See  Schempp 
V.  Beardsley,  83  Conn.  34,  75  Atl.  141; 

Vol.  xvm 


Wiggin  V.  Federal  S.  &  G.  Co.,  77  Conn. 
507,  516,  59  Atl.  607.  Del.— State  ex 
rel.  Richards  v.  Brooks,  1  Boyce  129, 
74  Atl.  599.  Ga.— Henry  v.  Ashley- 
Price  Lumb.  Co.,  18  Ga.  App.  493,  89 
S.  E.  601;  Equitable  Mfg.  Co.  v.  Hill- 
Atkinson  Co.,  17  Ga.  App.  494,  87  S. 
E.  715;  Georgia  R.  &  P.  Co.  v.  J.  M. 
High  Co.,  15  Ga.  App.  243,  82  S.  E. 
932.  Me.— Brown  r.  Mt.  Battie  Mfg. 
Co.,  104  Me.  456,  72  Atl.  183.  N.  M. 
Ellis  r.  Stone,  21  N.  M.  730,  158  Pac, 
480,  L.  R.  A.  1916F,  1228.  N.  Y.— Roth 
V.  Gotthold,  90  Misc.  363,  153  N.  Y. 
Supp.  187;  Aldrich  v.  Newburgh  News 
P.  &  P.  Co.,  70  IMisc.  126,  128  N.  Y. 
Supp.  51;  Rieser  f.  Prager,  157  N.  Y. 
Supp.  118.  Okla. — Deering  f.  Meyers, 
29  Okla.  232,  116  Pac.  793.  Tex.— Alt- 
gelt  r.  Callaghan  (Tex.  Civ.  App.),  144 
S.  W.  1166;  Steiner  v.  Anderson  (Tex. 
Civ.  App.),  130  S.  W.  261. 

[a]  Demurrer  Withdrawn. — But  an 
issue  raised  by  a  demurrer  which  is 
overruled  and  withdrawn  may  again  be 
raised.  Fulton  County  Gas  &  Elec.  Co. 
r.  Hudson  River  Tel.  Co.,  130  App.  Div. 
343,  114  N.  Y.  Supp.  642. 

[b]  Former  Ruling  Cannot  Be  Dis- 
regarded.— An  order  overruling  a  de- 
murrer to  the  complaint  is  the  law  of 
the  case,  and  a  subsequent  order  dis- 
missing the  complaint,  being  in  plain 
disregard  of  the  law  of  the  case  as 
settled  on  demurrer,  will  not  be  af- 
firmed. Roth  V.  Gotthold,  90  Misc,  363, 
153  N.  Y.  Supp.  187. 

[c]  "New  matter  may  be  alleged 
which  has  already  been  considered  and 
decided  by  the  court  against  the  plead- 
er at  a  prior  state  of  the  pleadings. 
.  .  .  Any  subsequent  pleading  which 
alleges  facts  that  raise  only  the  same 
question,  and  contains  no  other  aver- 
ment different  from  a  prior  pleading 
filed  by  the  same  party  .  .  .  should  be 
stricken  from  the  record."  State  ex  rel. 
Richards  r.  Brooks,  1  Bovce  (Del.)  129, 
74   Atl.   599. 

20.  U.  S. — Meeker  v.  Lehigh  Valley 
R  Co.,  175  Fed.  320;  Miller  r.  Rickey, 
146  Fed.  574.  Ga.— Equitable  Mfg.  Co. 
r.  Hill- Atkinson  Co.,  17  Ga.  App.  494, 
87  S.  E.  715;  Central  of  Ga.  R.  Co. 
r.  Waldo.  6  Ga.  App.  840  65  S.  E. 
1098.    N.  Y. — Hodgens  r.  Jennings,  148 
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to  do  so,^^  But  until  it  has  l}oen  changed,  a  ruling  on  an  issue  at  the 
trial  of  a  cause  is  conclusive  on  the  parties  thereto,  and  their  privies, 
throughout  the  progress  of  the  case,--  hut  such  ruling  is  not  conclu- 
sive on  third  parties  subsequently  intervening.^^  Nor  is  a  ruling  con- 
clusive on  an  issue  not  necessarily  involved.^* 

B.  Before  a  Different  Judge  or  Court.  —  The  prior  rulings  of  a 
trial  court  may  be  reconsidered  by  a  different  judge  v^^hen  the  same 
issues  are  presented  to  him  at  a  later  proceeding  in  the  same  case,^' 


App.  Div.  879,  133  N.  Y.  Supp.  584. 

21.  Darling  v.  Blazek,  142  Iowa  355, 
120  N.  W.  961. 

22.  Cal.— People  v.  Swaile,  12  Cal. 
App.  192,  107  Pac.  134.  Colo.— Platt- 
ner  Imp.  Co.  v.  Bradley,  Alderson  & 
Co.,  40  Colo.  95,  90  Pac.  86.  N,  H. 
Batehelder  v.  Manchester  St.  Ey.,  72 
N.  H.  329,  56  Atl.  752.  N.  Y.— Lip- 
schutz  V.  Horton,  104  N.  Y.  Supp.  850. 
Ohio.— Reifif  v.  Mullholland,  65  Ohio 
St.  178,  62  N.  E.  124.  Pa.— /?^  re  De- 
vine 'a  Estate,  199  Pa.  250,  48  Atl. 
1072.  S.  C. — Virginia-Carolina  Chemi- 
cal Co.  V.  Hunter,'  97  S.  C.  31,  81  S.  E. 
190;  Ficken  Jordan  Co.  v.  Langford, 
96    S.    C.    407,   81    S.    E.    141. 

As  to  instructions  being  the  law  of 
the  case  for  the  jury  to  follow  whether 
right  or  wrong,  see  13  Stanuako 
Proc.  983. 

[a]  "Right  or  •wrong,  the  ruling  of 
the  trial  court  was  the  law  of  the 
case  for  all  purposes  of  the  trial.'' 
People  V.  Swaile,  12  Cal.  App.  192,  107 
Pac.  134. 

[b]  The  decree  of  a  surrogate  is 
not  conclusive  on  the  parties  in  estab- 
lishing a  rule  of  law  which  will  con- 
trol in  the  later  administration  of  the 
estate,  but,  if  not  appealed  from,  is  a 
complete  protection  to  the  accounting 
executor  or  trustee.  In  re  Hurlbut 's 
Estate,  51  Misc.  263,  100  N.  Y.  Supp. 
1098. 

23.  Castle  v.  Madison,  113  Wis. 
346,   89  N.  W.   156. 

24.  Virginia-Carolina  Chemical  Co. 
f.  Kirven,  57   S.   C.  445,   35  S.   E.   745. 

[a]  Issue  Not  Involved. — On  a  mo- 
tion to  set  aside  a  warrant  to  seize  a 
crop,  the  question  determined  was 
whether  the  warrant  was  improvidently 
issued,  and  in  the  subsequent  progress 
of  the  case  it  was  proper  to  consider 
the  amount  secured  by  the  lien  on 
which  the  attachment  rested,  since  that 
matter  did  not  enter  into  nor  was  it 
necessarily  involved  in  the  order  re- 
fusing to  vacate  the  attachment.  Vir- 


ginia-Carolina Chemical  Co.  v.  Kirven, 
57  S.  C.  445,  35  S.  E.  745. 

25.  Colo.— Rice  v.  Van  Whv,  49  Colo. 
7,  in  Pac.  599.  Conn.— Schempp  v. 
Beardsley,  83  Conn.  34,  75  Atl.  141; 
Wiggin  r.  Federal  S.  &  G.  Co.,  77  Conn. 
507,  516,  59  Ati.  607.  la.— Seery  r. 
Murray,  107  Iowa  384,  77  N.  W.  1058: 
Kichman  v.  Muscatine  County,  77 
Iowa  513,  42  N.  W.  422.  14  Am.  St. 
Rep.  308,  4  L.  R.  A.  445. '  IMass.- Par-, 
rot  V.  Mexican  Cent.  R.  Co.,  207  Mass. 
J84,  190,  93  N.  E.  590,  34  L.  R.  A. 
(N.  S.)  261.  Neb.— Follmer  r.  State, 
94  Neb.  217,  142  N.  W.  908,  Ann.  Cas. 
i914D,  151.  Wash.— Calvin  Phillips  & 
Co.  V.  Langlow,  55  Wash.  385,  104  Pac. 
610. 

[a]  Decision  at  previous  term  may 
be  considered  by  succeeding  judge. 
Colo'.— Rice  V.  Van  Why,  49  Colo.  7, 
111  Pac.  599.  Conn. — Wiggin  v.  Federal 
S.  &  G.  Co.,  77  Conn.  507,  516,  59  Atl. 
607.  Neb.— Follmer  v.  State,  94  Neb. 
217,  142  N.  W.  908,  Ann.  Cas.  1914D, 
151  (oi-errulivg  Marvin  v.  Weider,  31 
N-eb.  774,  48  N.  W.  825);  Lowe  V. 
Prospect  Hill  Cemetery  Assn.,  75  Neb. 
85,   106  N.  W.  429,   108  N.  W.  978. 

[b]  Expressions  of  opinion  by  one 
judge  are  not  binding  upon  another 
judge.  Brown  v.  Peckman,  55  S.  C. 
555,  33  S.  E.  732. 

[c]  "While  it  is  customary  for  a 
judge,  in  disposing  of  points  of  law 
in  a  cause  that  may  have  been  raised 
before  other  judges  at  an  earlier  stage 
of  the  proceedings,  to  follow  their 
decisions,  he  is  not  bound  to  do  so." 
Wiggin  V.  Federal  S.  &  G.  Co.,  77  Conn, 
507,  516,   59   Atl.   607. 

fd]  Same  Power  as  Former  Judge. 
"The  fact  that  a  different  judge  was 
sitting  worked  no  limitation  upon  the 
power  and  authority  of  the  court.  We 
doubt  if  it  will  be  questioned  that  the 
judge,  who  made  the  original  order, 
had  the  right,  if  exercised  in  apt  time, 
to  change  his  mind  and  withdraw  or 
modify  it,  if  advised,  as  matter  of  law, 
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especially  so  when  the  conditions  have  changed  ■,^'^  but  it  has  been  held 
that  as  a  matter  of  courtesy  a  request  to  reconsider  a  ruling  by  another 
judge  of  the  same  court,  at  a  subsequent  stage  of  the  same  case,  on 
similar  facts,  should  be  refused. ^^  When  a  case  is  removed  to  another 
court  for  trial,  a  question  of  law  decided  prior  to  the  removal  can- 
not be  reconsidered,^'  though  a  contrary  view  has  been  expressed.^' 


that  such  action  was  due  the  plaintiff. 
If  this  be  true,  and  it  seems  reason- 
able^ it  follows  that  another  judge,  pre- 
siding over  the  same  court,  having  like 
power  and  authority,  might  also  prop- 
erly make  a  like  order."  Eice  v.  Van 
Whv,  49  Colo.  7,  111  Pac.  599. 

26.  Knight  v.  Finney,  59  Neb.  274, 
80  N..W.  912;  Virginia-Carolina  Chem- 
ical Co.  V.  Hunter,  97  S.  C.  31,  81  S. 
E.  190;  Whittle  v.  Jones,  82  S.  C.  551, 
64  S.  E.  403. 

[a]  On  the  Merits. — Overruling  a 
former  decision  on  the  pleadings  by 
another  judge  is  not  error  when  the 
later  decision  is  on  the  merits  of  the 
case.  Knight  v.  Finney,  59  Neb.  274, 
80  N.  W.  912. 

27.  U.  S. — Meeker  v.  Lehigh  Valley 
E.  Co.,  175  Fed.  320;  Wakelee  v.  Davis, 
44  Fed.  532  (aflirmed,  156  U.  S.  680,  15 
Sup.  Ct.  555,  39  L.  ed.  578) ;  Oglesby  v. 
Attrill,  14  Fed.  214,  4  Woods  114;  Tur- 
ner r.  Indianapolis,  B.  &  W.  E.  Co.,  8 
Biss.  380,  24  Fed.  Cas.  No.  14,259;  Cole 
Silver  Min.  Co.  v.  Va.  Water  Co.,  1 
Saw^'er  685,  6  Fed.  Cas.  No.  2,990. 
N.  M.— Ellis  V.  Stone,  21  N.  M.  730, 
158  Pac.  480,  L.  E.  A.  1916F,  1228. 
N.  Y.— Peel  v.  Elliott,  16  How.  Pr. 
484;  In  re  Cullinan,  109  App.  Div.  816, 
S6  N.  Y.,Supp.  751;  Aldrich  v.  New- 
burgh  News  P.  &  P.  Co.,  70  Misc.  126, 
128  N.  Y.  Supp.  51.  N.  C— Alexander 
V.  Alexander,  120  N.  C.  472,  27  S.  E. 
121.  Ohio. — Walbridge  v.  Union  Mfg. 
Co.,  5  Ohio  Dec.  203.  S.  C— Hunter  v. 
Euff,  47  S.  C.  525,  25  S.  E.  65,  58  Am. 
St.  Eep.  907.  See  Virginia-Carolina 
Chemical  Co.  f.  Hunter,  97  S.  C.  31,  81 
S.  E.  190;  Whittle  v.  Jones,  82  S.  C. 
551,  64  S.  E.  403. 

fa]  A  final  order  unappealed  from 
may  not  be  changed  by  a  succeeding 
judge.  Eieser  v.  Prager,  157  N.  Y. 
Supp.  118;  Hunter  r.  Euff,  47  S.  C 
525,  25  S.  E.  65,  58  Am.  St.  Eep.  907. 

fb]  A  different  opinion,  entertained 
by  the  succeeding  judge,  does  not 
change  the  rule.  Hadden  v.  Natchaug 
Silk  Co.,  84  Fed.  80. 

fc]  An    inconsistent    decision    by 
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which  the  former  decision  is  nullified 
will  not  be  made.  Central  Trust  Co.  v. 
United  States  Flour  Milling  Co.,  113 
Fed.  587. 

fd]     It  is  an  undesirable  practice  fori 

one  justice  to  review  the  conclusions] 
of  an  associate  justice  because  the 
recognition  of  such  a  practice  must 
result  in  defeating  the  salutary  pur- 
poses of  the  code  looking  to  a  speedy 
and  simple  procedure.  Aldrich  f.  New- 
burgh  News  P.  &  P.  Co.,  70  Misc.  126, 
128  N.  Y.  Supp.  51. 

[e]  "It  would  lead  to  unseemly 
conflicts  if  the  rulings  of  one  judge, 
upon  a  question  of  law,  should  be  dis- 
regarded, or  be  open  to  review  by  the 
other  judge  in  the  same  case."  Cole 
Silver  Min.  Co.  v.  Virginia  &  Gold  Hill 
Water  Co.,  1  Sawyer  685,  6  Fed.  Cas. 
No.  2,990,  per  Field,  J. 

[f]  "It  is,  of  course,  my  duty  to 
follow  the  decisions  of  this  court,  .  .  . 
even  though  a  different  opinion  may 
be  entertained  upon  some  of  the  prop- 
ositions involved.  Different  judges  do 
not  make  different  courts.  When  the 
circuit  court  has  spoken  through  any 
of  its  judges  its  decision  should  be, 
and  generally  is,  regarded  as  controll- 
ing upon  all  the  others.  This  is  the 
spirit  of  American  jurisprudence.  We 
sacrifice  much  to  precedent.  A  proposi- 
tion once  decided  between  the  same 
parties  on  similar  facts  must  stand  de- 
cided. It  is  of  little  moment  that  the 
decision  was  made  by  another  than 
the  sitting  judge.  If  entitled  to  any 
consideration  this  circumstance  gives 
the  decision  even  greater  weight.  A 
judge  may  change  his  own  mind;  he 
cannot  change  the  mind  of  another." 
Hadden  v.  Natchaug  Silk  Co.,  84  Fed. 
80. 

28.  People  v.  Eourke,  11  Abb.  N.  C. 
(N.  Y.)  89.  See  also  5  Standard  Proc. 
43,   et   seq. 

Removal  from  state  to  federal  court, 
see  infra,  III,  D. 

29.  Trook  v.  Trook  (Ind.  App.),  110 
N.  E.  1004. 


LAW  OF  THE  CASE 


813 


The  error,  if  any  is  committed,  can  only  be  corrected  on  appeal.^" 

C.  Rulings  of  Lower  Court  as  the  Law  of  the  Case  on  Appe.vl. 
The  effect  upon  the  appellate  court  of  the  position  taken  by  the  lower 
court  as  to  the  theory  of  the  case  and  construction  of  pleading:,  also 
its  rulings  upon  questions  of  law  throughout  the  trial  of  the  case,  to 
which  no  objection  is  made  or  exception  taken,  has  been  treated  else- 
where in  this  work.^^ 

D.  Effect  of  Removal  to  Pederai-  Court.^^  —  When  a  case  is  re- 
moved from  a  state  to  a  federal  court,  the  latter  has  the  same  author- 
ity to  change  any  ruling  made  in  the  case  by  the  state  court  that  it 
has  to  change  any  of  its  own  rulings  during  the  trial  of  a  case,'* 
though  as  a  general  rule  it  declines  to  do  so.'*  But  it  has  no  more 
power  over  what  was  done  before  the  removal  than  the  state  court 
would  have  had  it  the  suit  had  remained  there,'^  and  therefore,  on 
the  same  state  of  facts,  the  federal  court  is  controlled  by  a  prior  de- 
cision of  the  state  supreme  court  in  the  same  case.'*^  The  federal  court 
will  refuse  to  entertain  any  question  decided  by  the  state  court  con- 
cerning a  demurrer,'^  motion,'^  or  ruling  on  the  admissibility  of  evi- 
dence.'" But  it  will  not  adhere  to  a  ruling  of  the  state  court  if  such 
decision  be  in  conliict  with  a  federal  rule  of  practice.*"  Matters  which 
may  be  regarded  as  still  within  the  bosom  of  the  court,  on  motion  and 
notice  to  the  adverse  party,  will  be  considered.*^ 


30.  People  v.  Rourke,  11  Abb.  N.  C. 
(N.   Y.)    89. 

31.  See  2  Standard  Peoc.  245,  et 
seq. 

32.  See  generally  the  title  "Re- 
moval of  Causes." 

33.  Bryant  v.  Thompson,  27  Fed. 
881. 

34.  Smith  v.  Schwed,  6  Fed.  455,  2 
McCrary  441;  Brooks  v.  Farwell,  4  Fed. 
166,   2    McCrary    220. 

35.  Duncan  v.  Gegan,  101  U.  S.  810, 
25  L.  ed.  875. 

36.  Duncan  v.  Gegan,  101  U.  S.  810, 
25  L.  ed.  875;  Hazard  v.  Chicago,  B. 
&  Q.  R.  Co.,  1  Biss.  503,  12  Fed.  Cas. 
No.  6,275;  also  4  Biss.  453,  12  Fed. 
Cas.  No.  6,276. 

[a]  Merely  an  Interrupted  Journey. 
"The  transfer  of  the  suit  from  the 
state  court  to  the  circuit  court  did 
not  vacate  what  had  been  done  in  the 
state  court  previous  to  the  removal. 
The  circuit  court,  when  a  transfer  is 
effected,  takes  the  case  in  the  condi- 
tion it  was  when  the  state  court  was 
deprived  of  its  jurisdiction."  So  where 
a  case  has  been  remanded  by  the  su- 
preme court  of  a  state,  its  decision  can- 
not be  nullified  by  a  federal  court,  to 
which  the  case  is  subsequently  re- 
moved, any  more  than  it  could  be  set 


aside  by  a  ruling  of  the  state  trial 
court  on  a  subsequent  retrial  of  the 
case.  Duncan  r.  Gegan,  101  U.  S.  810, 
25  L.  ed.  875. 

[b]  Beginning  Anew  in  Federal 
Court. — When  a  case  has  been  re- 
manded by  a  state  appellate  court,  and 
the  plaintiff  enters  a  voluntary  non- 
suit without  prejudice  and  commences 
the  same  action  anew  in  a  federal 
court,  the  decision  of  the  state  court 
is  not  controlling,  the  law  of  the  case, 
under  such  circumstances,  not  running 
from  state  to  federal  jurisdiction. 
Gardner  v.  Michigan  Cent.  R.  Co.,  150 
U.  S.  349,  14  Sup.  Ct.  140,  37  L.  ed. 
1107;  Harrison  v.  Foley,  206  Fed.  57, 
124  C.  C.  A.  191. 

37.  Davis  v.  St.  Louis  &  S.  F.  R. 
Co.,  25  Fed.  786. 

38.  Allmark  v.  Platte  S.  S.  Co.,  76 
Fed.  615. 

39.  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555,  8  Sup.  Ct.  974,  31  L.  ed. 
7f>5;  Cleaver  v.  Traders'  Ins.  Co.,  40 
Fed.  711. 

40.  King  V.  Worthington,  104  U.  S. 
44,  26  L.  ed.  652. 

41.  Coburn  v.  Cedar  Val.  L.  &  C. 
Co.,  25  Fed.  791;  Sharp  v.  Whiteside, 
19  Fed.  156;   Carrington  v.  Florida  R. 
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Co     9   Blatchf.   468,   5  Fed.    Cas.   No. 
2,448. 

[a]  Application  to  dissolve  an  in- 
junction granted  by  the  state  court 
will  be  considered  by  the  federal  court 

Cedar  Val.   L.   &   C.   Co.,  25  Fed.    791. 
Vol.  XVIII 


fni  li.  .  founds  already  argued  be- 
lore  the  state  court,  an  application  to 
dissolve  an  injunction  must  first  be 
submitted  to  the  federal  court  and  per- 
mission to  file  the  motion  applied  f oi 
and  obtained  Carrington  r.  Florida  R. 
Co      9    Blatchf.  468,    5   Fed.    Cas.   No. 
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(A.)     Generally,  851 
(B.)     Attachment,  853 

2.     To  Recover  Datnages,  853 

^w^^s  m  Equity,  854 

Demand  and  Refusal,  855 

Parties,  856 

Pleadings,  856 

1.  Complaint,  856 
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b.  7w  Action  for  Damages,  857 
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CBrOSS-BEFEBENCES: 

Attorneys ;  Liens ; 

Substitution  of  Attorney. 
For  forms  in  addition  to  those  found  in  this  article,  see  9  Standard 
Proc.  139. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  PROCEEDINGS  BY  LAWYER  TO  RECOVER  COMPENSA- 
TION.  —  A.  Actions  and  Proceedings  at  Law.  —  1.  On  Express 
or  Implied  Contract,  —  Where  a  specific  contract  has  been  entered  into 
by  an  attorney  and  client  relative  to  the  services  to  be  rendered  and 
the  fee  to  be  paid  therefor,  and  it  has  been  performed  by  the  attorney,^ 
or  the  attornej^  has  been  discharged  without  just  cause  while  acting 


1.  U.  S. — Ibert  v.  Aetna  Life  Ins. 
Co.,  213  Fed.  996;  Buell  v.  Kanawha 
Lumb.  Corp.,  201  Fed.  762;  In  re  Gil- 
laspie,  190  Fed.  88.  Cal.— Foster  v. 
Young,  172  Cal.  317,  156  Pac,  476. 
Colo.— Keeler  v.  Hoyt,  57  Colo.  120-  140 
Pac.  191.  Del. — Saulsbury  v.  American 
Vulcanized  Fibre  Co.,  5  Boyce  182,  91 
Atl.  536.  111.— Miller  v.  Lloyd,  181 
111.  App.  230;  Phelps  f.  Hughes.  180 
111.  App.  363;  Miner  v.  Mclntyre,  172 
111.  App.  282.  Ky.— Green  County  v. 
Lewis,  157  Ky.  490,  163  S.  W.  489. 
Mich. — Lehman  v.  Detroit,  G  H.  &  M. 
E.  Co.,  180  Mich.  362,  147  N.  W.  628; 
Millard  f.  Jordan,  76  Mich.  131,  42  N. 
W.  1085.  Minn.— Gray  v.  Bemis,  i28 
Minn.  392,  151  N.  W.  135.     Mo.— Gab- 
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bert  V.  Evans,  184  Mo.  App.  283,  186 
S.  W.  635.  Mont. — Donovan  v.  Jen- 
kins, 52  Mont.  124,  155  Pac.  972; 
Myers  r.  Bender,  46  Mont.  497,  129 
Pac.  330,  Ann.  Cas.  1916E,  245.  Nev. 
Thompson  v.  Tonopah  Lumber  Co.,  37 
Nev.  183,  141  Pac.  69.  N.  J.— Per- 
kins V.  McBride,  83  N.  J.  Eq.  653,  92 
Atl.  395.  N.  y. — Bermant  r.  Keveney, 
88  Misc.  627,  150  N.  Y.  Supp.  949. 
Okla.— Conner  v.  Apple,  42  Okla.  1292, 
141  Pac.  424.  Pa.— Kratz  v.  Marvin, 
62  Pa.  Super.  2.  Tex. — Hidalgo  County 
Drainage  Dist.  No.  1  v.  Swearingen 
(Tex.  Civ.  App.),  158  S.  W.  211;  Fish 
V  eadler  (Tex.  Civ.  App.),  155  S.  W. 
1185, 
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under  the  contract,^  or  prevented  by  the  client  from  performing  his 
contract  in  full,^  by  a  compromise  or  dismissal  of  the  suit,*  or  other- 
wise,* an  action  in  special  assumpsit,  on  the  contract,**  or  for  dam- 
ages sustained  by  the  breach  thereof,^  may  be  maintained  by  the  at- 
torney, and  a  recovery  may  be  had  for  the  full  contract  price,^  or  pro- 


2.  Ark. — Brodie  v.  Watkins,  33  Ark. 
545,  34  Am.  Rep.  49.  Cal.— Webb  v. 
V.  Trescony,  76  Cal.  621,  18  Pac.  796. 
Colo. — Miller  v.  Houston,  27  Colo.  App. 
89,,  146  Pac.  786.  Minn. — Moyer  v. 
Ca'ntieny,  41  Minn.  242,  42  N.  W.  1060. 
Mo. — Kersey  v.  Garton,  77  Mo.  645. 
Neb. — Dorshimer  v.  Herndon,  98  Neb. 
421,  153  N.  W.  496,  holding  that  an 
attorney  who  has  been  discharged  by 
his  client  without  excuse  after  he  has 
performed  a  part  of  the  services,  is  en- 
titled to  the  full  amount  of  compen- 
sation agreed  on  for  the  whole  service 
to  be  rendered.  N.  Y. — Friedman  v. 
Mindlin,  91  Misc.  473,  155  N.  Y.  Supp. 
295;  Bermant  v.  Keveney,  88  Misc.  527, 
150  N.  Y.  Supp.  949.  N.  C— Dupree 
V.  Bridgers,  168  N.  C.  424,  84  S.  E. 
696.  Okla.— Colley  v.  Sapp,  44  Okla. 
16,  142  Pac.  1193,  affirming  142  Pac. 
989.  Pa.— Kent  v.  Fishblate,  247  Pa. 
361,  93  Atl.  509. 

3.  HI. — Eastman  v.  Blackledge,  171 
HI.  App.  404.  Ky. — Majors  v.  Hick- 
man, 2  Bibb  217.  Mo.— Whitecotton 
V.  St.  Louis  &  H.  Ey.  Co.,  250  Mo.  624, 
157  S.  W.  776.  N.  D.— Greenleaf  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co., 
30  N.  D.  122,  151  N.  W.  879.  Pa. 
Thole  V.  Martino,  56  Pa.  Super.  371. 

4.  Colo. — Miller  v.  Houston,  27  Colo. 
App.  89,  146  Pac.  786;  Bell  v.  Board 
of  Comrs.  of  Lake  County,  26  Colo. 
App.  192,  141  Pac.  861.  Mo.— White- 
cotton  V.  St.  Louis  &  H.  Ry.  Co.,  250 
Mo.  624,  157  S.  W.  776.  N.  D.— Green- 
leaf  V.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ey.  Co.,  30-  N.  D.  122,  151  N.  W. 
879.  S.  C— Whittle  v.  Tompkins,  94 
S.  C.  237,  77  S.  E.  929. 

5.  Thole  V.  Martino,  56  Pa.  Super. 
371. 

6.  U.  S. — Barnes  v.  Alexander,  232 
V.  S.  117,  34  Sup.  a.  276,  58  L.  ed. 
530;  Buell  v.  Kanawha  Lumb.  Corp., 
201  Fed.  762.  Ala.— Hunt  v.  Test,  8 
Ala.  713,  42  Am.  Dec.  659.  Colo. 
Miller  v.  Houston,  27  Colo.  App.  89, 
146  Pac.  786.  Del.— Saulsbury  v. 
American  Vulcanized  Fibre  Co.,  5 
Boyce  182,  91  Atl.  536.  111.— Phelps 
r.  Hughes,  180  HI.  App.  363;  East- 
man V.  Blackledge,  171   HI.  App.  404. 


Ky. — Green  County  v.  Lewis,  157  Ky. 
490,  163  S.  W.  489.,  Mo.— Whitecotton 
V.  St.  Louis  &  H.  Ry.  Co.,  250  Mo. 
624,  157  S.  W.  776.  Mont.— Donovan 
V.  Jenkins,  52  Mont.  124,  155  Pac. 
972;  Myers  v.  Bender,  46  Mont.  497, 
129  Pac.  330,  Ann.  Cas.  1916E,  245. 
Neb. — Dorshimer  v.  Herndon,  98  Neb. 
421,  153  N.  W.  496,  affirmed  in  98  Neb. 
425,  154  N.  W.  207.  Nev.— Thompson 
V.  Tonopah  Lumber  Co.,  37  Nev.  183, 
141  Pac.  69.  N.  D.— Greenleaf  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  Ry.  Co., 
30  N.  D.  122,  151  N.  W.  879.  Okla. 
Colley  V.  Sapp,  44  Okla.  16,  142  Pac. 
1193,  affirming  142  Pac.  989.  Pa. — Kent 
V.  Fishblate,  247  Pa.  361,  93  Atl.  509; 
Kratz  V.  Marvin,  62  Pa.  Super.  2.  Tex. 
Hill  V.  Cunningham,  25  Tex.  25;  All- 
corn  V.  Butler,  9  Tex.  56;  Hidalgo 
County  Drainage  Dist.  No.  1  v.  Swear- 
ingen  (Tex.  Civ.  App.),  158  S.  W. 
211. 

7.  Ala.— Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  659.  Cal. — Newmire  v. 
Ford,  22  Cal.  App.  712,  136  Pac.  504. 
Ind. — French  v.  Cunningham,  149  Ind. 
632,  49  N.  E.  797;  Jones  v.  Van  Pat- 
ten, 3  Ind.  107.  Mass. — Dixon  v.  Vol- 
unteer Co-operative  Bank,  213  Mass. 
345,  100  N.  E.  655.  N.  Y.— Shannon 
t:  Comstock,  21  Wend.  457,  34  Am. 
Dec.  262;  Spencer  v.  Halstead,  1  Denio 
606;  Wilson  v.  Martin,  1  Denio  602; 
Clark  V.  Marsiglia,  1  Denio  317,  43 
Am.  Dee.  670;  Bermant  v.  Keveney,  88 
Misc.  527,  150  N.  Y.  Supp.  949.  Tex. 
Fish  V.  Sadler  (Tex.  Civ.  App.),  155 
S.  W.  1185.  W.  Va.— Polsley  t:  Ander- 
son, 7   W.  Va.  202,   23   Am.  Eep.  613. 

8.  Mont. — Donovan  t\  Jenkins,  52 
Mont.  124,  155  Pac.  972.  Neb.— Dor- 
shimer f.  Herndon,  98  Neb.  421,  153 
N.  W.  496,  affirmed,  98  Neb.  425,  154 
N.  W.  207.  N.  Y.— Matter  of  Carney, 
93  Misc.  600,  158  N.  Y.  Supp.  585; 
Friedman  v.  Mindlin,  91  Misc.  473,  155 
N.  Y.  Supp.  295;  Bermant  r.  Keveney, 
88  Misc.  527,  150  N.  Y.  Supp.  949. 
Okla.— Colley  v.  Sapp,  44  Okla.  16,  142 
Pac.  1193,  affirming  142  Pac.  989.  Pa. 
Kratz  V.  Marvin,  62  Pa.  Super.  2. 
S.    O.— Whittle   V.   Tompkins,  94   S.  C. 

'  237,  77  S.  E.  929.    Tex.— Hidalgo  Coun- 
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portion  of  the  recovery  where  the  fee  is  contingent  thereon.^ 

An  attorney  may  also  recover  in  an  action  in  assumpsit,  under  an 
express  contract  to  pay  what  the  services  to  be  rendered  may  be  rear 
sonably  worth. ^°  But  where  full  performance  is  prevented  by  illness,*^ 
or  death,^^  recovery  can  not  be  had  except  for  the  reasonable  value  of 
the  service  performed,  not  exceeding  the  amount  or  rate  specified  m 
the  contract.^^  Neither  can  an  attorney  recover  for  services  which 
were  of  no  avail  to  his  client  because  of  his  lack  of  ordinary  skill  or 
diligence.^* 

By  an  action  in  assumpsit,  on  the  common  counts,  an  attorney  may 
recover  for  the  reasonable  value  of  his  services,^^  as  either  principal 


ty  Drainage  Dist.  No.  1  v.  Swearingen 
(Tex.  Civ.  App.),  158  S.  W.  211. 

9.  Greenleaf  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  Ry.  Co.,  30  N.  D.  122, 
151  N.  W.  879. 

10.  U.  S.— Gilmore  f.  MeBride,  156 
Ted.  464,  84  C.  C.  A.  274.  Cal.— Foster 
r.  Young,  172  Cal.  317,  156  Pac.  476. 
Pa. — Weinberg  v.  Traetenberg,  53  Pa. 
Super.  466.  Wis. — Brennan  v.  Healy, 
157  Wis.   37,   145   N.   W.  641. 

[a]  Client  Fixing  the  Value  of 
Services. — And  he  may  recover  in  such 
action  the  reasonable  value  of  his 
services,  even  where  it  was  agreed  that 
the  client  should  determine  the  reason- 
able value  of  such  services,  but  acted 
in  bad  faith  in  fixing  the  amount  of 
the  fee.  Foster  v.  Young,  172  Cal.  317, 
156   Pac.   476. 

11.  Wolfe  V.  Howes,  20  N.  Y.  197, 
75  Am.  Dec.  388.  See  also  Spalding 
V.  Eosa,   71   N.   Y.   40,   27   Am.   Rep.   7. 

12.  U.  S.— Baxter  v.  Billings,  83 
Fed.  790,  28  C.  C.  A.  85,  death  of  mem- 
ber of  firm.  Conn. — Ryan  r.  Dayton, 
25  Conn.  188,  65  Am.  Dec.  560.  Ind. 
Coe  V.  Smith,  4  Ind.  79,  58  Am.  Dec. 
618.  Ky. — Baylor  v.  Morrison,  2  Bibb 
103.  Mo. — Morton  v.  Forsee,  249  Mo. 
409,  155  S.  W.  765,  Ann.  Cas.  1914D, 
197.  N.  Y.— Sargent  v.  McLeod,  209 
N.  Y.  360,  103  N.  E.  164,  52  L.  R.  A. 
(N.  S.)  380,  and  note.  R.  I.— Parker 
V.  Macomber,  17  R.  I.  674,  24  Atl.  464, 
16  L.  R.  A.  858. 

13.  Coe  r.  Smith,  4  Ind.  79,  58  Am. 
Dec.  618;  Sargent  r.  McLeod,  209  N.  Y. 
360,  103  N.  E.  164,  52  L.  E.  A.  (N.  S.) 
380. 

14.  Cal.— Hinckley  v.  Krug,  4  Cal. 
ITnrep.  Cas.  208,  34  Pac.  118.  Ind. 
Citizens'  Loan,  Fund  &  Sav.  Assn.  r. 
Friedlev,  123  Tnd.  143,  23  N.  E.  1075, 
18  Am."^  St.  Rep.  320,  7  L.  R.  A.  669. 
Mo. — Gabbert  v.  Evans,  184  Mo.  App. 
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283,    166    S.    W.    635.     Wis,— Armin   v. 
Loomis,  82   Wis,   86,  51   N,  W.   1097, 

15.  U,  S.—In  re  Gillaspie,  190  Fed. 
88,  Ala.— Williams  v.  Bradley,  187 
Ala.  158,  65  So.  534;  Humes  v.  Decatur 
Land  Co.,  98  Ala.  461,  13  So.  368; 
Martin  v.  Henderson,  12  Ala.  App.  564, 
68  So.  478.  Cal.— Bartlett  f.  Odd- 
Fellows  Sav.  Bank,  79  Cal.  218,  21  Pac. 
743,  12  Am.  St.  Rep.  139;  Knight  V. 
Russ,  77  Cal.  410,  19  Pac,  698,  Conn. 
Rowell  i\  Ross,  87  Conn.  157,  87  Atl. 
355.  Del. — Hope  v.  Burton,  5  Boyce  22, 
90  Atl.  466.  lU.— Rector  f.  Duntley 
Mfg.  Co.,  189  111.  App.  562;  Lemon 
^•.  Snell,  188  111.  App.  101.  Ind. 
Knight  f.  Board  of  Comrs.,  179  Ind. 
568,  101  N.  E.  1010.  la.— Beckwith 
V.  Corn  Belt  Land  &  Loan  Co.,  169 
Iowa  683,  151  N.  W.  433.  Kan,— Miller 
r.  Kerr,  94  Kan.  545,  146  Pac.  1159; 
Jovce  V.  Miami  County  Nat.  Bank,  90 
Kan.  745,  136  Pac.  232.  Ky.— First 
Nat.  Bank  v.  Stephens,  157  Kv.  663, 
163  S.  W.  1097.  Mich.— Babbitt  v. 
Bumpus,  73  Mich.  331,  41  N.  W.  417, 
16  Am.  St.  Rep.  585.  Minn. — Leonard 
r.  Eosendahl,  133  Minn.  320,  158  N.  W. 
419;  McCaughey  v.  Wilson,  130  Minn. 
196,  153  N.  W.  310.  Neb.— Brvant  v. 
Runvan,  94  Neb.  570,  143  N.  W.  815. 
N.  J.— Scott  V.  New  York  Filling  Co., 
79  N.  J.  L.  231,  75  Atl.  772.  N,  M. 
Rogers  v.  Kemp  Lumber  Co.,  18  N.  M. 
300,  137  Pac.  586,  51  L.  R.  A.  (N.  S.) 
594;  Goldenberg  r.  Law,  17  N.  M.  546, 
131  Pac.  499.  N.  Y.— Andrewes  v. 
Haas,  160  App.  Div.  421,  144  N.  Y. 
Supp.  1060;  Scharps  v.  Hess,  120  N.  Y. 
Supp.  56.  N.  D. — Freerks  r.  Nurnberg, 
33  N.  D.  587,  157  N.  W.  119.  Okla. 
Kappler  v.  Storm,  153  Pac.  1142.  Ore. 
Johnson  v.  Miami  L.  Co.,  68  Ore.  540, 
137  Pac.  765.  Pa.— McGahren  v.  Mosier, 
53  Pa.  Super.  467;  Winter  v.  Iron  City 
Stamping  Co.,  51  Pa.  Super.  11.     Tex. 
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or  assistant  counsel/"  whether  rendered  and  accepted  without  any 
definite  agreement  as  to  the  amount  of  the  fee,"  or  rendered  in  addi- 
tion to  other  services  which  are  covered  by  a  specific  contract  for 
compensation/^  or  on  a  partially  performed  contract  which  he  has 
abandoned  for  a  justifiable  cause/'-*  or  where  the  ease  has  been  com- 
promised with  his  consent,-"  or  his  client  has  abandoned  or  dismissed 


Merchants'  Ice  Co.  v.  Scott  (Tex.  Civ. 
App.),  186  S.  W.  418.  Wash.— Hart  v. 
Bogle,  88  Wash.  125,  152  Pac.  1010; 
Whitham  v.  Hilton,  78  Wash.  446,  139 
Pac.  209.  W.  Va. — Newman  v.  Levi, 
74  W.  Va.  223,  81  S.  E.  1036;  Watts 
f.  West  Virginia  Southern  R.  R.  Co., 
48  W.  Va.  262,  37  S.  E.  700.  Wis. 
Brennan  v.  Healy,  157  Wis.  37,  145  N. 
W.  641. 

16.  La. — Succession  of  Percival,  138 
La.  543,  70  So.  505.  Neb.— Sedgwick 
t\  Bliss,  23  Neb.  617,  37  N.  W.  483. 
8.  C— Verner  v.  Sullivan,  26  S.  C.  327, 
2  S.  E.  391.  Wash. — Jones  v.  Jones, 
72  Wash.  517,  130  Pac.   1125. 

17.  U.  S. — Buell  V.  Kanawha  Lumb. 
Corp.,  201  Fed.  762.  Ala.— Humes  v. 
Decatur  Land  Co.,  98  Ala.  461,  13  So. 
368;  Martin  v.  Henderson,  12  Ala.  App. 
564,  68  So.  478.  Oal.— Batcheller  f. 
Whittier,  12  Cal.  App.  262,  107  Pac. 
141.  Conn. — Rowell  v.  Ross,  87  Conn 
157,  87  Atl.  355.  Del.— Hope  v.  Bur- 
ton, 5  Boyce  22,  90  Atl.  466.  111. 
Rector  v.  Duntley  Mfg.  Co.,  189  111. 
App.  562.  Ind. — Knight  v.  Board  of 
Comrs.,  179  Ind.  568,  101  N.  E.  1010. 
la. — Beckwith  v.  Corn  Belt  Land  & 
Loan  Co.,  169  Iowa  683,  151  N.  W. 
433.  Kan.— Miller  v.  Kerr,  94  Kan. 
545,  146  Pac.  1159;  Joyce  v.  Miami 
County  Nat.  Bank,  90  Kan.  745,  136 
Pac.  232.  Minn. — Leonard  v.  Rosen- 
dahl,  133  Minn.  320,  158  N.  W.  419; 
McCaughey  v.  Wilson,  130  Minn.  196, 
153  N.  W.  310.  N.  M.— Rogers  v. 
Kemp  Lumber  Co.,  18  N.  M.  300,  137 
Pac.  586,  51  L.  R.  A.  (N.  S.)  594; 
Goldenberg  i\  Law,  17  N.  M.  546,  131 
Pac.  499.  N.  D.— Freerks  v.  Nurnberg, 
33  N.  D.  587,  157  N.  W.  119.  Okla. 
Kappler  v.  Storm,  153  Pac.  1142.  Pa. 
McGahren  v.  Mosier,  53  Pa.  Super.  467, 
Winter  v.  Iron  City  Stamping  Co.,  51 
Pa.  Super.  11.  Tex. — Merchants'  Ice 
Co.  V.  Scott  (Tex.  Civ.  App.),  186  S. 
W.  418.  Wash.— Whitham  v.  Hilton, 
78  Wash.  446,  139  Pac.  209.  W.  Va. 
Newman  i\  Levi,  74  W.  Va.  223,  81 
S.  E.  1036;  Watts  v.  West  Virginia 
Southern    R.    R.    Co.,    48    W.    Va.    262, 


37  S.  E.  700.     Wis.— Brennan  V.  Healy, 
157  Wis.  37,  145  N.  W.  641. 

[a]  In  an  action  against  one  of 
two  clients,  who  employed  an  attorney 
to  perform  services  in  their  common 
interest,  the  attorney  may  recover  one- 
half  the  amount  determined  to  be  the 
reasonable  value  of  his  services  to 
both,  notwithstanding  the  fact  that  in 
a  settlement  with  the  other  he  re- 
ceived more  than  one-half  of  such  total 
amount,  due  him  for  services  to  both. 
Miller  v.  Kerr,  94  Kan.  545,  146  Pac. 
1159. 

[b]  Action  at  Law. — Where,  after 
judgment  rendered,  a  disagreement 
arose  between  counsel  and  client,  and 
an  order  was  entered  substituting 
other  counsel,  and  a  referee  appointed 
to  ascertain  and  report  what  agree- 
ment existed  as  to  fees,  and  none  was 
found  to  exist,  the  court  refused  to 
enforce  the  payment  of  counsel  fees. 
"The  parties  are  both  sui  juris,  com- 
petent to  contract  for  themselves;  and 
if  they  cannot  agree,  then  whatever 
liability  may  have  been  incurred  by 
the  plaintiff  to  Mr.  Graham  must  be 
determined  and  enforced  as  in  other 
matters  of  contract  of  this  character 
by  action  at  law,  as  (the  parties)  may 
be  advised."  Esc  parte  Fort,  36  S.  C 
19,  15  S.  E.  332. 

18.  Rowell  V.  Ross,  87  Conn.  157,  87 
Atl.  355;  Haines  v.  Wilson,  85  S.  C. 
338,  67  S.   E.  311. 

19.  Mo. — Young  v.  Lanznar,  133  Mo. 
App.  130,  112  S.  W.  17.  N.  Y.— Clark 
r.  Nichols,  127  App.  Div.  219,  111 
N.  Y.  Supp.  66.  W.  Va.— Matheny  v. 
Farley,   66   W.   Va.   680,  66  S.  E.   1060. 

20.  m.— Pratt  V.  Kerns,  123  111. 
App.  86.  Ind. — French  v.  Cunningham, 
149  Ind.  632,  49  N.  E.  797.  la.— Ell- 
wood  V.  Wilson,  21  Iowa  523.  Md. 
Western  Union  Tel.  Co.  v.  Semmes,  73 
Md.  9,  20  Atl.  127.  N.  Y.— Andrewea 
r.  Haas,  160  App.  Div.  421,  144  N.  Y. 
Supp.  1060.  P.  I.— Montinola  v.  Hofi- 
lena,  13  Phil.  Isl.  339,  holding  that 
where  contract  for  services  made  with 
an    attorney,    clearly    shows    that    the 
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the  case,^^  or  has  dismissed  him  from  the  case^^  without  fault  on  the 
part  of  the  attorney.^^  And  even  where  the  attorney  has  been  discharged 
upon  proper  cause,  he  will  be  entitled  to  recover  for  the  reasonable 
value  of  the  services  rendered  under  the  contract.^*  An  action  in  as- 
sumpsit on  quantum  meruit  may  also  be  maintained  for  the  recovery 
of  the  value  of  services  not  in  themselves  illegal,  rendered  under  a 
ehampertous  or  void  contract.-® 

But  an  attorney  cannot  recover  on  a  quantum  meruit  in  an  action 
on  a  contract  to  pay  a  specified  sum,-^  unless  he  amends  his  pleadings.^^ 
Nor  can  he  recover  on  an  implied  contract  to  pay  the  reasonable  value 
of  his  services,  where  such  services  were  accepted  on  the  understand- 
ing that  they  were  to  be  gratuitous.^^  Where  the  payment  of  compen- 
sation is  made  contingent  on  recovery  an  action  cannot  be  maintained 
on  the  contract  even  though  the  client  abandons  or  refuses  to  prose- 
cute the  ease  to  a  recovery,^®  but  the  attorney  must  sue  for  the  rea- 


amount  of  the  fee  was  fixed  with  the 
expectation  that  the  case  would  be  ap- 
pealed, the  attorney  may  recover  the 
reasonable  value  of  his  services  only, 
in  the  event  there  is  no  appeal.  W.  Va. 
Polsley  &  Son  v.  Anderson,  7  W.  Va. 
202,  23  Am.  Eep.  613. 

21.  Md.— Western  Union  Tel.  Co.  r. 
Semmes,  73  Md.  9,  20  Atl.  127.  Mo. 
Duke  t'.  Harper,  8  Mo.  App.  296.  Nev. 
Quint  t:.  Ophir  Sil.  Mining  Co.,  4  Nev. 
304.  N.  Y. — Andrewes  r.  Haas,  214 
N.  Y.  2.55,  108  N.  E.  423  {affirming  160 
App.  Div.  421,  144  N.  Y.  Supp.  1060); 
In  re  Snyder,  190  N.  Y.  66,  82  N.  E. 
742,  14  L.  R.  A.  (N.  S.)  1101;  Badger 
r.  Maver,  8  Misc.  533,  28  N.  Y.  Supp. 
765,  59  N.  Y.  St.  398.  W.  Va.— Polsley 
r.  Anderson,  7  W.  Va.  202,  23  Am. 
Eep.    613. 

22.  Ibert  v.  Aetna  Life  Ins.  Co.,  213 
Fed.  996;  French  v.  Cunningham,  149 
Ind.   632,   49   N.   E.   797. 

[a]  Protection  of  Discharged  Attor- 
ney.— Where  an  attorney  is  discharged 
after  the  commencement  of  a  suit,  and 
another  attorney  substituted,  the  orig- 
inal attorney  should  be  protected  by 
the  court  in  the  order  of  substitution, 
which  should  provide  for  the  payment 
of  his  fee,  or  security  therefor  given, 
before  the  substitution  shall  become 
effective,  or  if  neither  of  these  can 
be  done,  provide  that  he  shall  be  duly 
notified,  in  the  event  of  a  recovery  in 
the  action,  before  any  portion  thereof 
is  paid  out,  so  that  he  may  have  an 
opportunity  to  have  the  amount  of  his 
fee  fixed,  and  have  it  awarded  to  him 
at  the  same  time  and  in  the  same 
manner  that  provision  is  made  for  the 
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payment  of  the  fee  of  the  substituted 
attorney.  Brvant  v.  Brooklyn  Heights 
R.  R.  Co.,  64  App.  Div.  542,  72  N.  Y. 
Supp.  308;  Eestivo  v.  Bradley  Contract- 
ing Co.,  166  App.  Div.  809,  152  N.  Y. 
Supp.  .326.  See  generally  the  title 
' '  Substitution  of  Attorney. ' ' 

23.  Webster  v.  Rhodes,  49  Colo.  203, 
112  Pac.  324;  Jones  v.  Jones,  72  Wash. 
517,   130  Pac.   1125, 

24.  Mesa  County  Nat.  Bank  v. 
Berry,  24  Colo.  App.  487,  135  Pac. 
129. 

25.  Ala.— Goodman  v.  Walker,  30 
Ala.  482,  500,  68 -Am.  Dee.  134.  Ark. 
Davis  r.  Webber,  66  Ark.  190,  49  S. 
W.  822,  74  Am.  St.  Rep.  81,  45  L.  R. 
A.  196.  Ky.— Husbands  v.  Cook,  24 
Ky.  L.  Rep.  1320,  71  S.  W.  508.  Minn. 
Gammons  v.  Johnson,  69  Minn.  488,  72 
N.  W.  563.  Utah.— Potter  r.  Ajax  Min. 
Co.,  22  Utah  273,  61  Pac.  999.  Wash. 
Atwood  V.  Sieade,  73  Wash.  219,  131 
Pac.  850.  Wis.— Rock  v.  Ekern,  162 
Wis.  291,  156  N.  W.  197;  Stearns  v. 
Felker,  28  Wis.  594. 

See  4  Standard  Proc.  967. 

26.  Egan  r.  Burnight,  34  S.  D.  473, 
149  N.  W.  176,  Ann.  Cas.  1917A,  539. 
See  generally  11  Standard  Proc.  936, 
1044,  note  88. 

27.  Egan  r.  Burnight,  34  S.  D.  473, 
149  N.  W.   176,   Ann.   Cas.   1917A,  539. 

28.  Cadle  r.  Black  (Wyo.),  154  Pac. 
997. 

29.  111.— Pratt  v.  Kerns,  123  HI.  App. 
86.  Ind. — French  r.  Cunningham,  149 
Ind.  632,  49  N.  E.  797.  Md.— Western 
Union  Tel.  Co.  v.  Semmes,  73  Md.  9, 
20  Atl.  127.  N.  Y.— Andrewes  v.  Haas, 
160    App.    Div.    421,    144   N.    Y.    Supp. 
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sonable  value  of  his  services,''"  or  for  damages  for  breach  of  the  con- 
tract.^^ 

2.  Enforcement  of  Lien.  —  a.  Generally.  —  While  the  enforce- 
ment of  liens  is  usually  subject  to  the  jurisdiction  of  courts  of  equity, 
some  statutes  provide  for  the  enforcement  of  attorney's  liens  in  courts 
of  law,^^  in  which  event  a  lawyer  may  bring  an  action  at  law  for  the 
enforcement  of  his  lien  against  his  client  or  the  adverse  party  or  both,^^ 
or  he  may  enforce  his  lien  by  intervention  proceedings  in  the  original 
action,^*  by  petition  or  complaint  entitled  therein, ^^  though  a  petition 
for  intervention  may  be  denied  where  the  client  is  amply  able  to  pay 
any  legitimate  charge  for  the  intervenor's  services.^®  In  some  juris- 
dictions the  attorney  may  enforce  his  lien  on  the  judgment  recovered 
through  him  in  the  name  of  his  client,  and  in  thei  same  manner  as  the 
judgment  creditor  may  enforce  the  judgment,^^  or  he  may  maintain 


1060.  W.  Va.— Polsley  &  Son  v.  An- 
derson, 7  W.  Va.  202,  23  Am.  Rep. 
613. 

30.  U.  S. — Ibert  v.  Aetna  Life  Ins. 
Co.,  213  Fed.  996.  Ind.— French  v. 
Cnnningham,  149  Ind.  632,  49  N.  E. 
797.  Mass.T-Philbrook  v.  Moxey,  191 
Mass.  33,  77  N.  E.  520.  Mont.— Foley 
f.  Kleinsehmidt,  28  Mont.  198,  72  Pac. 
432.  N.  y.— Andrewes  v.  Haas,  214  N. 
Y.  255,  108  N.  E.  423.  Pa.— Thole  v. 
Martino,  56  Pa.  Super.  371. 

31.  Johnston  v.  Cutchin,  133  N.  C 
119,  45  S.  E.  522. 

32.  111. — Standidge  v.  The  Chicago 
Rys.  Co.,  254  111.  524,  98  N.  E.  963, 
Ann.  Cas.  1913C,  65,  40  L.  R.  A.  (N. 
S.)  529.  Ind.— Hanna  r.  Island  Coal 
Co.,  5  Ind.  App.  163,  31  N.  E.  846,  51 
Am.  St.  Rep.  246.  Minn. — Davis  v. 
Great  Northern  Ry.  Co.,  128  Minn.  354, 
151  N.  W.  128.  Mo.— Lawson  v.  Mis- 
souri &  Kansas  Telephone  Co.,  178  Mo. 
App.  124,  164  S.  W.  138.  N.  Y.— Smith 
V.  Baum,  67  How.  Pr.  267;  Tullis  v 
Bushnell,  65  How.  Pr.  465,  12  Daly 
217;  Guliano  v.  Whitenack,  9  Misc. 
562,  30  N.  Y.  Supp.  415,  24  Civ.  Proc. 
55,  62  N.  Y.  St.  84,  1  N.  Y.  Ann. 
Cas.  75;  Foreman  v.  Edwards,  14  Wkly. 
Dig.  408. 

33.  Colo.  —  Miller  v.  Houston,  27 
Colo.  App.  89,  146  Pac.  786.  la.— Par- 
8ons  r.  Hawley,  92  Iowa  175,  60  N.  W. 
520.  Minn.— Davis  r.  Great  Northern 
Ry.  Co.,  128  Minn.  354,  151  N.  W.  128; 
Wetherby  v.  Weaver,  51  Minn.  73,  52 
N.  W.  970.  Mo.— Simpson  r.  Federal 
Lead  Co.  (Mo.  App.),  187  S.  W.  1123; 
Piatt  V.  Swift  &  Co.,  188  Mo.  App. 
584,  176  S.  W.  434;  Lawson  r.  Mis- 
flouri  &  Kansas  Telephone  Co.,  178  Mo. 


App.  124,  164  S.  W.  138;  Belch  v. 
Schott,  171  Mo.  App.  357,  157  S.  W. 
658.  Neb.— Reynolds  f.  Reynolds,  10 
Neb.  574,  7  N.  W.  322.  N.  H.— Christie 
V.  Sawyer,  44  N.  H.  298.  N.  Y.— Bacon 
V.  Schlesinger,  171  App.  Div.  503,  157 
N.  Y.  Supp.  649;  Hoffstaetter  v. 
Schinkel,  168  App.  Div.  36,  153  N.  Y. 
Supp.  768;  Matter  of  Salant,  158  App. 
Div.  697,  143  N.  Y.  Supp.  870.  N.  D. 
Greenleaf  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Co.,  30  N.  D.  122,  151  N.  W. 
879.  Tenn. — Covington  v.  Bass,  88 
Tenn.  496,  12  S.  W.  1033.  Vt.— Heartt 
V.   Chipman,   2   Aik.   162. 

34.  111. — Standidge  v.  Chicago  E. 
Co.,  254  111.  524,  98  N.  E.  963,  Ann. 
Cas.  1913C,  65,  40  L.  R.  A.  (N.  S.) 
529.  Minn. — Davis  v.  Great  Northern 
Ry.  Co.,  128  Minn.  354,  151  N.  W, 
128;  Johnson  v.  Great  Northern  Ry. 
Co.,  128  Minn.  365,  151  N.  W.  125. 
N.  Y. — Levy  v.  Hirschberg,  85  Misc. 
249,   148   N.   Y.  Supp.   422. 

35.  Standidge  v.  Chicago  R.  Co., 
254  111.  524,  98  N.  E.  963,  Ann.  Cas. 
1913C,  65,  40  L.  R.  A.  (N.  S.)  529; 
Johnson  t'.  Great  Northern  Ry.  Co., 
128  Minn.  365,   151   N.  W.   125. 

36.  Gowran  r.  Lennon,  154  Wis.  566, 
143  N.  W.  678. 

37.  Tarver  v.  Tarver,  53  Ga.  43; 
Shackelton  v.  Hart,  12  Abb.  Pr.  (N. 
Y.)  325,  20  How.  Pr.  39;  Sherwood  V. 
Buffalo,  etc.  R.  Co.,  12  How.  Pr.  (N. 
Y.)  136;  Newberg  r.  Schwab,  17  Jones 
&  S.  (N.  Y.)  232,  5  Civ.  Proc.  19; 
Parker  v.  Speer,  17  Jones  &  S.  (N.  Y.) 
1 ;  Commercial  Telegram  Co,  v.  Smith, 
57  Hun  176,  10  N.  Y.  Supp.  433,  32 
N.  Y.  St.  445,  19  Civ.  Proc.  32;  Kipp 
f.  Rapp,  7  Civ.  Proc.  (N.  Y.)  316. 
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an  action  on  the  judgment  in  the  name  of  his  client  for  the  enforce- 
ment of  his  lien,^^  although  it  has  been  held  that  such  action  cannot 
be  maintained  in  the  client's  name  without  his  consent.^*  But  an  at- 
torney cannot  recover  in  an  action  or  proceeding  to  enforce  his  lien 
where  he  has  waived  it  by  express  or  implied  agreement,^°  by  laches  in 
declaring  and  enforcing  it,*^  by  accepting  security  therefor,*^  or  by 
suit  and  the  recovery  of  judgment  against  his  client  for  his  services.*^ 
b.  Where  the  Parties  Have  Settled  Out  of  Court.  —  (I.)  Generally. 
Where  the  settlement  between  the  parties  is  free  from  collusion  and 
intent  to  defraud  the  attorney,**  the  court  will  not  set  aside  the  set- 


38.  Newbert  v.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612;  Hobson  v.  Wat- 
son, 34  Me.  20,  56  Am.  Dec.  632;  Stone 
V.  Hyde,  22  Me.  318;  Woods  v.  Verry, 
4  Gray   (Mass.)   357. 

39.  Horton  v.  Champliij,  12  E.  I. 
550,  34  Am.   Kep.   722. 

40.  Ark. — Trapnall's  Admx.  f.  Byrd's 
Admr.,  22  Ark.  10.  Qa.— Speer  r.  Mat- 
thews, 78  Ga.  757,  3  S.  E.  644.  la. 
Cowen  V.  Boone,  48  Iowa  350.  N.  H. 
Stoddard  Woolen  Manufactory  v. 
Huntley,  8  N.  H.  441,  31  Am.  Dec. 
198.  N.  Y.— West  r.  Bacon,  164  N.  Y. 
425,  58  N.  E.  522;  McClare  v.  Lock- 
ard,  121  N.  Y.  308,  24  N.  E.  453,  31 
N.  Y.  St.  69;  Goodrich  v.  McDonald, 
112  N.  Y.  157,  19  N.  E.  649,  20  N.  Y. 
St.  509;  Lawrence  v.  Townsend,  88  N. 
Y.  24;  Matter  of  King,  61  App.  Div. 
152,  70  N.  Y.  Supp.  356;  Matter  of 
Evans,  34  Misc.  37,  69  N.  Y.  Supp.  487. 
W.  Va.— Renick  v.  Ludington,  16  W. 
Va.  378.  Eng. — In  re  Morris,  2  Brit. 
Eul.  Gas.  46,  note,  1  K.  B.  (1908)  473, 
77  L.  J.  K.  B.  N.  S.  265,  98  L.  T. 
N.  S.  500;  In  re  Taylor,  1  L.  R.  Ch. 
Div.,  1891,  590. 

41.  U.  S. — Leszynsky  v.  Merritt,  9 
Fed.  688.  N.  Y.— Winans  v.  Mason,  33 
Barb.  522,  21  How.  Pr.  153;  Eeavey 
V.  Clark,  56  Hun  641,  9  N.  Y.  Supp. 
216,  30  N.  Y.  St.  535,  18  Civ.  Proc. 
272.  Tenn. — Guild  v.  Borner,  7  Baxt. 
266. 

[a]  "An  unsuccessful  attempt  of 
the  attorney  to  obtain  satisfaction  of 
judgment,  and  the  expiration  of  the 
execution  issued  thereon,  no  negligence 
being  imputed  to  the  attorney,  cannot 
discharge  the  lien  upon  either,  when 
it  has  once  attached;  lapse  of  time 
alone,  ought  not,  and  cannot  annul  it. 
It  follows  then,  that  when  such  a  lien 
exists,  the  costs  taxed  and  secured 
thereby,  remain  an  unsatisfied  part  of 
the     judgment,     notwithstanding     the 
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creditor's  release."    Stone  v.  Hyde,  22 
Me.  318. 

42.  Colo. — Whitehead  v.  Jessup,  7 
Colo.  App.  460,  43  Pac.  1042,  by  tak- 
ing an  assignment  of  the  whole  judg- 
ment. Del. — Pulton  v.  Harrington,  7 
Houst.  182,  30  Atl.  856.  Ga.— Davis 
V.  Jackson,  86  Ga.  138,  12  S.  E.  299, 
the  acceptance  from  his  client  of  a 
note  for  the  fee  does  not  deprive  the 
attorney  of  his  statutory  lien  for  the 
payment  of  his  fee.  la. — Jamison  v. 
Ranck,  140  Iowa  635,  119  N.  W.  76. 
Minn.— Dodd  v.  Bratt,  1  Minn.  270,  66 
Am.  Dec.  541.  Miss. — Pope  v.  Arm- 
strong, 3  Smed.  &  M.  214.  N.  H. 
Dennitt  r.  Cutts,  11  N.  H.  163,  taking 
acceptances  which  are  subsequently  dis- 
honored is  not  a  waiver.  N.  J. — John- 
son V.  Johnson  R.  Signal  Co.,  57  N.  J. 
Eq.  79,  40  Atl.  193.  N.  Y.— Bishop 
V.  Garcia,  14  Abb.  Pr.  (N.  S.)  69; 
Swift  V.  Hart,  35  Hun  128.  Ore. 
Stearns  v.  Wollenberg,  51  Ore.  88,  92 
Pac.  1079,  14  L.  R.  A.  (N.  S.)  1095. 
Tenn.— Cantrell  v.  Ford,  46  S.  W.  581. 
W.  Va. — Renick  r.  Ludington,  16  W. 
Va.  378.  Eng. — In  re  Morris,  2  Brit. 
Eul.  Cas.  46,  note,  1  K.  B.  (1908)  473, 
77  L.  J.  K.  B.  N.  S.  265,  98  L.  T. 
N.  S.  500;  In  re  Douglas-Norman  Sb 
Co.,  1  L.  E.  Ch.  Div.  (1898)  199,  67 
L.  J.  Ch.  N.  S.  85,  77  L.  T.  N.  S. 
552,  46  Wkly.  Rep.  421;  In  re  Tavlor, 
1  L.  R.  Ch.  Div.  (1891)  590;  Balch 
V.  Symes,  Turn.  &  Rus.  87,  23  Eev. 
Eep.  19.5,  37  Eng.  Eeprint  1028;  Cowell 
r.  Simpson,  16  Ves.  Jr.  275,  10  Eev. 
Eep.  181,  33  Eng.  Eeprint  989. 

43.  Mich. — Jones  r.  Muskegon  Coun- 
ty Circ.  .Judge,  95  Mich.  289,  54  N.  W. 
876.  N.  Y. — Commercial  Telegram  Co. 
V.  Smith,  57  Hun  176,  10  *N.  Y.  Supp. 
433,  32  N.  Y.  St.  445,  19  Civ.  Proc. 
32.  Vt.— Buch  r.  Canaan,  14  Vt.  485. 
Eng. — Ex  parte  Salomon,  1  Glyn  &  Jam. 
25. 

44.  Ark.— St.  Louis,  I.  M.  &  8.  K. 
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tlement  and  release,*^  unless  it  is  shown  to  be  necessary  to  protect  the 
attorney  from  loss;^^  and  the  amount  of  recovery  in  such  case  will  be 
limited  to  the  agreed  proportion  of  the  recovery  in  the  original  suit,^^ 
and  he  must  recover  upon  the  basis  of,  or  proportionate  to,  the  amount 
paid  in  such  settlement;*^  although  under  some  statutes  he  will  be 
permitted  to  recover  only  a  reasonable  fee,  where  a  compromise  has 
been  effected  by  the  parties  to  the  action.*^  But  in  some  jurisdictions 
this  rule  is  not  followed  where  the  defendant  agreed,  upon  settlement 
with  the  plaintiff,  to  pay  plaintiff's  attorney  the  amount  due  him 
under  his  contract.®" 


Co.  V.  Kirtley,  120  Ark.  389,  179  S.  W. 
648.  Minn. — Southworth  v.  Eosendahl, 
133  Minn.  447,  158  N.  W.  717;  Davis 
V.  Great  Northern  Ry.  Co.,  128  Minn. 
354,  151  N.  W.  128.  N.  Y.— Poole  v. 
Belcha,  131  N.  Y.  200,  30  N.  E.  53; 
Goldstein  v.  Nassau  E.  Co.,  157  App. 
Div.  226,  141  N.  Y.  Supp.  805;  Oishei 
V.  Metropolitan  St.  R.  Co.,  110  App. 
Div.  709,  97  N.  Y.  Supp.  447;  Witmark 
V.  Perley,  43  Misc.  14,  86  N.  Y.  Supp. 
756.  Wis. — Courtney  v.  McGavock,  23 
Wis.  619. 

45.  Randall  v.  Van  Wagenen,  115 
N.  Y.  527,  22  N.  E.  361,  12  Am.  St. 
Rep.  828;  Courtney  v.  McGavock,  23 
Wis.   619. 

46.  Patrick  v.  Leach,  17  Fed.  476,  3 
McCrary  555;  Coleman  v.  Ryan,  58 
Ga.  132. 

47.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Kirtley,  120  Ark.  389,  179  S.  W. 
648.  111. — Case  v.  Emerson-Branting- 
ham  Co.,  269  111.  94,  109  N.  E.  671; 
Czecziotka  v.  Hammond  Glue  Co.,  185 
111.  App.  559.  la. — Cheshire  f.  Des 
Moines  City  Ry.  Co.,  153  Iowa  88,  133 
N.  W.  324.  Ky. — McCormaek  v.  Louis- 
ville &  N.  R.  Co.,  156  Ky.  465,  161 
S.  W.  518;  Sehmitz  v.  South  Covington 
&  C.  Street  R.  Co.,  131  Ky.  207,  114 
S.  W.  1197,  22  L.  R.  A.  (N.  S.)  776. 
Minn. — Southworth  v.  Rosendahl,  133 
Minn.  447,  158  N.  W.  717;  Davis  v. 
Great  Northern  Ry.  Co.,  128  Minn.  354, 
151  N.  W.  128.  'Mo.— Whitecotton  v. 
St.  Louis  &  H.  Ry.  Co.,  250  Mo.  624, 
157  S.  W.  776.  N.  Y.— Levy  v.  Hirsch- 
berg,  85  Misc.  249,  148  N.  Y.  Supp. 
422. 

48.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Kirtley,  120  Ark.  389,  179  S.  W. 
648.  III. — Czecziotka  r.  Hammond  Glue 
Co.,  185  111.  App.  559.  la.— Cheshire 
V.  Des  Moines  City  Ry.   Co.,  153   Iowa 

.88,  133  N.  W.  324;  Parsons  v.  Hawley, 
92  Iowa  175,  60  N.  W.  520.     Ky.— Mc- 


Cormaek V.  Louisville  &  N.  R.  Co.,  156 
Ky.  465,  161  S.  W.  518;  Sehmitz  v. 
South  Covington  &  C.  St.  R.  Co.,  131 
Ky.  207,  114  S.  W.  1197,  22  L.  R.  A. 
(N.  S.)  776.  Minn.— Southworth  v. 
Rosendahl,  133  Minn.  447,  158  N.  W. 
717;  Davis  v.  Great  Northern  Ry.  Co., 
128  Minn.  354,  151  N.  W.  128.  Mo. 
Whitecotton  v.  St.  Louis  &  H.  Ry. 
Co.,  250  Mo.  624,  157  S.  W.  776;  Belch 
r.  Schott,  171  Mo.  App.  357,  157  S, 
W.  658.  N.  Y.— Neu  v.  Brooklyn 
Heights  R.  Co.,  113  App.  Div.  446,  99 
N.  Y.  Supp.  290;  Pilkington  v.  Brook- 
lyn Heights  R.  Co.,  49  App.  Div.  22, 
63  N.  Y.  Supp.  211,  30  Civ.  Proc. 
276.  Tex.— Texas  &  N.  O.  R.  Co.  v. 
Marshall  (Tex.  Civ.  App.),  184  S.  W. 
643;  St.  Louis,  S.  F.  &  T.  Ry.  Co.  v. 
Thomas  (Tex.  Civ.  App.),  167  S.  W. 
784. 

49.  Hall  V.  Huff,  114  Ark.  206,  169 
S.  W.  792. 

50.  lU.— Sutton  V.  Chicago  Rys.  Co., 
258  111.  551,  101  N.  E.  940;  Czecziotka 
V.  Hammond  Glue  Co.,  185  111.  App. 
559.  la. — Crosby  v.  Hatch,  155  Iowa 
312,  135  N.  W.  1079.  Minn.— Johnson 
V.  Great  Northern  Ry.  Co.,  128  Minn, 
365,  151  N.  W.  125.  Mo.— Whitecot- 
ton V.  St.  Louis  &  H.  Ry.  Co.,  250 
Mo.  624,  157  S.  W.  776;  Boyd  v.  G.  W. 
Chase  &  Son  Mercantile  Co.,  135  Mo. 
App.  115,  115  S.  W.  1052;  Curtis  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App. 
369,   102  S.   W.  62. 

[a]  Where  defendant  agreed  to  pay 
plaintiff's  attorney  the  amount  he  was 
entitled  to  under  his  contract  with 
plaintiff,  and  he  paid  plaintiff  $200  in 
the  settlement,  plaintiff's  attorney 
would  be  entitled  to  receive  a  like 
amount,  where  his  contract  calls  for 
fifty  per  cent,  or  an  equal  amount  with 
the  plaintiff.  Curtis  v.  Metropolitan 
St.  R.  Co.,  125  Mo.  App.  369,  102  S. 
W.  62. 
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It  has  been  held  that  where  the  contingent  fee  agreed  upon  was 
for  a  fixed  sum,  rather  than  a  percentage  of  the  recovery,  the  attorney 
can  only  recover  for  the  reasonable  value  of  his  services  in  the  event 
of  a  compromise  by  his  client  in  good  faith. ^^  The  judgment  cannot^ 
in  any  event,  exceed  the  amount  paid  in  the  settlement.^^  An  attorney 
will  not  be  permitted  to  prosecute  an  action  for  divorce,  in  order  to 
obtain  his  fee,,  after  his  client  has  directed  him  to  proceed  no  further, 
and  has  resumed  the  marital  relation  w;ith  her  husband.^^  The  court 
will  sometimes  refuse  to  have  the  cause  disposed  of  by  the  parties  of 
record,  where  counsel's  equitable  interest  therein  would  be  prejudiced  -i 
thereby.^*  But  it  has  been  held  that  where  the  suit  has  been  aban-  ■ 
dcned  by  the  plaintiff,  and  not  compromised,  and  he  has  gained  nothing 
by  the  litigation,  his  attorney  cannot  maintain  an  action  against  the 
defendant  for  the  enforcement  of  a  lien  for  services.'"  And  some  courts 
have  held  that  where  the,  compromise  or  settlement  was  prior  to  judg- 
ment, or  the  attorney's  fee  was  contingent  on  a  judgment  in  tort,  the 
attorney  will  be  left  to  his  action  at  law  against  his  client."®  Nor 
will  an  attorney  be  permitted  to  prosecute  an  appeal  for  the  purpose 
of  reversing  a  judgment,  so  as  to  obtain  a  lien."^  It  has  been  held 
that,  where  an  application  for  rule  to  reinstate  a  suit,  dismissed  with- 
out the  attorney's  knowledge,  has  been  denied,  he  may  have  writs  of 
certiorari  and  prohibition  directed  to  the  trial  judge  prohibiting  or 
annulling  any  order  of  dismissal."^ 

The  attorney  may,  in  some  cases  intervene  in  the  suit,"®  or  he  may 


51.  Southworth  V.  Eosendahl,  133 
Minn.  447,   158  N.  W.  717. 

52.  Moorehouse  v.  Brooklyn  Heights 
R.  R.  Co.,  185  N.  Y.  520,  78  N.  E. 
179;  Fischer-Hansen  r.  Brooklyn 
Heights  R.  R.  Co.,  173  N.  Y.  492,  66 
N.  E.  395;  Black  v.  Black,  136  App. 
Div.  770,   121   N.  Y.   Supp.  475. 

53.  Ga. — Overstreet  v.  Overstreet, 
344  Ga.  294,  87  S.  E.  27;  Keefer  v. 
Keefer,  140  Ga.  18,  78  S.  E.  462,  46 
L.  R.  A.  (N.  S.)  527;  Chastain  v.  Lump- 
kin, 134  Ga.  219,  67  S.  E.  818.  Mo. 
Hillearv  V.  Hillearv,  189  Mo.  App.  704, 
175  S.  W.  282.  N.'  Y.— Chase  v.  Chase, 
65  How.  Pr.  308;  Kirby  v.  Kirby,  1 
Paige  565. 

[a]  Where,  on  an  application  for 
temporary  alimony  and  attorney 's  fees, 
it  is  ordered  by  the  court  that  the 
question  of  attorney's  fees  be  held  in 
abeyance,  and  while  the  question  was 
thus  in  abeyance  the  parties  became 
reconciled  and  renewed  their  cohabita- 
tion, the  application  for  attorney's 
fees  must  be  dismissed.  Overstreet  v. 
Overstreet,  144  Ga.  294,  87  S.  E.  27. 

54.  Sivley  v.  Sivley,  96  Misa.  134, 
50  So.  552;  Young  v.  Dearborn,  27  N. 
H.  324. 

Vol.  XVIII 


[a]     Where  the  client  is  insolvent 

and  refuses  to  prosecute  the  suit,  the 
court  will  permit  the  attorney  to  prose- 
cute the  suit  on  his  own  behalf  in  his 
client's  name.  Sivley  v.  Sivley,  96 
Miss.   134,   50   So.   552. 

55.  Landreth  v.  Powell,  122  Tenn. 
195,   121    S.   W.   500. 

56.  U.  S.— Piatt  r.  Jerome,  19  How. 
(U.  S.)  384,  15  L.  ed.  623.  D.  C— La- 
mont  V.  Washington  &  G.  R.  Co.,  2 
Mackey  502,  47  Am.  Rep.  268.  Kan. 
Farry  v.  Davidson,  44  Kan.  377,  24 
Pac.  419.  La. — Rind  v.  Hunsicker,  24 
La.  Ann.  571.  N.  Y. — Pulver  v.  Harris, 
62  Barb.  500. 

57.  Fla.— Atlantic  &  G.  C.  Canal, 
etc.  Co.  V.  Kinsman,  29  Fla.  332,  10 
So.  555.  Ga. — Morrison  v.  Green,  96  Ga. 
754,  23  S.  E.  845;  Roe  v.  Doe,  50  Ga. 
486.  Ky.— McDonald  v.  McDonald,  155 
Ky.  666,  160  S.  W.  160.  Minn.— Davis 
r.  Swedish  Am.  Nat.  Bank,  78  Minn. 
408,  80  N.  W.  953,  81  N.  W.  210,  79 
Am.  St.  Rep.  400.  N.  Y.— Cock  v. 
Palmer,  1  Robt.  658,  19  Abb.  Pr.  372; 
Brown  v.  Comstock,  10  Barb.  67. 

58.  Stiles  V.  Bruton,  134  La.  523, 
64  So.   399. 

59.  U.  S.— Patrick  v.  Leach,  3  Mc- 
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recover  in  a  separate  action  at  law  against  either  his  client,""  or  the 
defendant.*'^  Or  an  attorney  may  avail  himself  of  the  default  of  the 
defendant  in  his  client's  suit,  in  failure  to  answer,  and  enter  judg- 
ment in  the  amount  sued  for,  and  enforce  collection  thereon  to  the 
extent  of  his  lien.^^  The.  default  thus  taken  will  only  be  opened  upon 
payment  of  the  attorney's  fees,*'^  unless  it  is  shown  that  there  was  no 
fraud  or  collusion  between  the  parties  and  that  it'  is  not  necessary  to 
enforce  the  attorney's  lien  for  his  protection.*^*  Ail  attorney  who  has 
a  lien  on  the  plaintiff's  cause  of  action,  may  intervene  to  prosecute 
an  appeal  from  a  judgment  for  defendant  notwithstanding  a  settle- 
ment of  the  cause  pending  appeal, ^^  though  in  some  jurisdictions)  such 
an  appeal  will  not  be  permitted,*^*^  where  the  trial  court  has  not  passed 
upon  the  question,^^  But  in  the  absence  of  statutory  authority  an 
attorney  cannot  intervene  in  his  client's  suit  for  personal  injuries, '^^ 
or  for  divorce,^^  or  alimony,^^  on  a  claim  for  services  in  prosecuting 
such  suit ;"  nor  will  he  be  permitted  to  continue  an  action  for  criminal 


Crary  555,  17  Fed.  476.  D.  C— Sul- 
livan V.  Tobin,  42  App.  Cas.  430.  111. 
Mercer  v.  Chicago  City  Ky.  Co.,  174 
111.  App.  234.  Ky. — Chreste  v.  Louis- 
ville Ey.  Co.,  167  Ky.  75,  180  S.  W. 
49,  L.  E.  A.  1917B,  1123;  McCormack 
V.  Louisville  &  N.  E.  Co.,  156  Ky.  465, 
161  S.  W.  518.  Minn.— Castigliano  v. 
Great  Northern  Ey.  Co.,  129  Minn.  279, 
152  N.  W.  413;  Davis  v.  Great  North- 
ern Ey.  Co.,  128  Minn.  354,  151  N.  W. 
128.  Mo. — Abbott  v.  Marion  Mining 
Co.,  255  Mo.  378,  164  S.  W.  563.  Neb. 
Eeynolds  v.  Eeynolds,  10  Neb.  574,  7 
N.  W.  322.  N.  C— Dupree  v.  Bridgers, 
168  N.  C.  424,  84  S.  E.  696.  Tex. 
Galveston,  H.  &  S.  A.  Ey.  v.  Ginther, 
96  Tex.  295,  72  S.  W.  166;  St.  Louis, 
S.  F.  &  T.  Ey.  Co.  v.  Thomas  (Tex. 
Civ.  App.),  167  S.  W.  784.  Va.— Fitz- 
gerald's Exrx.  V.  Irby,  99  Va.  81,  37 
S.  E.  777. 

60.  McCall  V.  Atehley,  256  Mo.  39, 
164  S.  W.  593. 

61.  Colo.— Flint  v.  Hubbard,  16  Colo. 
App.  464,  66  Pac.  446.  111.— Sutton 
V.  Chicago  Eys.  Co.,  258  111.  551, 
101  N.  E.  940  {reversing  174  111.  App. 
316) ;  Lindskog  V.  Conrad  Seipp  Brew. 
Co.,  187  111.  App.  180.  N.  Y,— Sargent 
r.  McLeod,  209  N.  Y.  360,  103  N.  E. 
164,  52  L.  E.  A.  (N.  S.)  380,  reversing 
155  App.  Div.  21,  139  N.  Y.  Supp.  666. 
N,  D.— Greenleaf  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  Ey.  Co.,  30  N.  D.  122,  151 
N.  W.  879.  Okla.— Crump  r.  Guyer, 
157  Pac.  321.  Tex.— Texas  &  N.  O.  E. 
Co.  V.  Marshall  (Tex.  Civ.  App.),  184 
S.  W.  643;  St.  Louis,  S.  F.  &  T.  Ey. 


Co.   V.    Thomas    (Tex.    Civ.   App.),    167 
S.  W.  784. 

[a]  Under  the  Oklahoma  statute, 
plaintiff's  attorney  recovers  the  per- 
centage agreed  upon  with  his  client  as 
a  contingent  fee  of  the  amount  his 
client  would  have  been  entitled  to  re- 
cover, had  the  suit  proceeded  to  final 
judgment,  not  exceeding  such  percent- 
age of  the  amount  sued  for  in  the 
original  action.  Gulf,  C.  &  S.  F.  Ey. 
Co.  V.  Williams   (Okla.),  152  Pac.  395. 

62.  Gallison  &  Hobron  Co.  v.  Eawak, 
3  N.  Y.  Supp.  802,  24  N.  Y.  St.  Eep. 
318. 

63.  Gallison  &  Hobron  Co.  v.  Eawak, 
3  N.  Y.  Supp.  802,  24  N.  Y.  St.  Eep. 
318. 

64.  Publishers  Printing  Co.  v.  Gillen 
Printing  Co.,  16  Misc.  558,  38  N.  Y. 
Supp.  784,  25  Civ.  Proc.  327,  74  N.  Y. 
St.   132. 

65.  Fuller  v.  Lanett  Bleaching  Co., 
186   Ala.   117,   65   So.   61. 

66.  Nichols  r.  Katres,  57  Colo.  471, 
140  Pac.  792;  Lane  r.  Lyon,  57  Colo. 
166,   140   Pac.    197. 

67.  Nichols  v.  Katres,  57  Colo.  471, 
140  Pac.  792;  Lane  v.  Lyon,  57  Colo. 
166,   140   Pac.   197. 

68.  Southern  Pac.  Ey.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W. 
477. 

69.  Keefer  v.  Keefer,  140  Ga.  18,  78 
S.  E.  462,  46  L.  E.  A.  (N.  S.)  527; 
Keehn  v.  Keehn,  115  Iowa  467,  88  N. 
W.   957. 

70.  Overstreet  v.  Overstreet,  144  Ga. 
294,  87   S.   E.  27. 

71.  Ark.— Phelps    r.    Patterson,    25 
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conversation  in  order  to  recover  a.  contingent  fee,  where  the  parties 
have  settled  the  controversy  in  fraud  of  his  rights  therein/^  even  where 
the  contract  for  such  fee  contained  a  provision  prohibiting  a  settle- 
ment of  the  client's  claim  without  the  attorney's  consent.''^ 

Some  courts  have  refused  to  extend  their  protection  to  the  attorney 
for  the  enforcement  of  his  lien,  notwithstanding  a  fraudulent  settle- 
ment.''* And  where  it  appears  that  an  attorney's  conduct  has  been 
neglectful  or  otherwise  improper  in  the  case/^  or  where  he  consents 
to  the  settlement/"  relief  will  be  denied  to  him  in  the  original  action  ' 
and  he  will  be  left  to  his  remedy  by  action  against  his  client. 

(II.)  Settlement  in  Fraud  of  Lien.— (A.)  Generally.  — Where  the  par- 
ties to  the  action  have  disregarded  the  rights  and  lien  of  the  plaintiff's 
attorney,  and  settled  the  case  in  fraud  thereof,  the  court  may  protect 
the  attorney  against  such  collusive  settlement,"  and  may  refuse  to 


Ark.  185;  Fenno  v.  English,  22  Ark. 
170.  Cal.— Hancock  v.  Pico,  47  Cal. 
161.  Colo.— Wells  V.  Gilpin,  19  Colo. 
305,  35  Pac.  545;  Leitensdorfer  v.  King, 
7  Colo.  436,  4  Pac.  37.  lU.— Meyer 
V.  McCumber,  75  111.  App.  119.  Mass. 
Eliot  f.  Lawton,  7  Allen  274,  83  Am.  Dec. 
683.  Mich. — Walbridge  f.  Barrett,  118 
Mich.  433,  76  N.  W.  973.  Miss.— Holly 
Springs  v.  Manning,  55  Miss.  380;  John- 
son r.  Pyles,  11  Smed.  &  M.  189.  N.  Y. 
Bathgate  v.  Haskins,  59  N,  Y.  533 
(reversing  5  Daly  361);  Adams  v.  Ft. 
Plain  Bank,  23  How.  Pr.  45.  But  see 
also  Sessions  v.  Palmeter,  75  Hun  268, 
26  N.  Y.  Supp.  1076,  58  N.  Y.  St. 
289.  Pa.— Mattern  v.  McDivitt,  113  Pa. 
402,  6  Atl.  83;  Foster  v.  Jack,  4  Watts 
334;  In  re  Tarr's  Estate,  21  Pa.  Co. 
Ct.  358.  See  also  Mosgrove  v.  Golden, 
101  Pa.  605.  Vt. — Noble  v.  Bellows, 
53  Vt.  527.  Eng. — Nieholls  v.  Wilson, 
2  Dowl.  (N.  S.)  1031,  12  L.  J.  Exch. 
266,  11  M.  &  W.  106.  Can.— Atweld 
V.  Browne,  9  L.  C.  Jur.  155.  See  also 
LiKars  v.  Dawson,  32  U.  C.  Q.  B.  237. 

72.  Howard  v.  Ward,  31  S.  D.  114, 
139   N.   W.  771. 

73.  Howard  v.  Ward,  31  S.  D.  114, 
139  N.  W.  771. 

[a]  Against  Public  Policy.— Pro- 
visions in  contracts  between  attorney 
and  client  which  prohibit  a  settlement 
of  the  latter 's  claim  without  the  con- 
sent of  the  former  are  void  as  against 
public  policy.  Ark. — Davis  v.  Webber, 
66  Ark.  190,  49  S.  W.  822,  74  Am. 
St.  Eep.  81,  45  L.  E.  A.  196.  lU. 
North  Chicago  St.  Ev.  Co.  v.  Acklev, 
171  111.  100,  49  N.  E.  222,  44  L.  E. 
A.  177.  Kan. — Kansas  Citv  Ev.  Co.  v. 
Service,  77  Kan.   316,  94  Pac.  262,  14 
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L.  E.  A.   (N.  S.)   1105.     Ky.— Newport 
Eolling  Mill  Co.  v.  Hall,  147  Ky.  598,  j 
144  S.   W.   760. 

74.  U.  S.— Piatt  V.  Jerome,  19  How, 
384,  15  L.  ed.  623.  D.  C— Lamont  v. 
Washington  &  G.  E.  Co.,  2  Mackey 
502,  47  Am.  Eep.  268.  Kan.— Farry  v. 
Davidson,  44  Kan.  377,  24  Pac.  419. 
La. — Eind  v.  Hunsicker,  24  La.  Ann. 
571.  Miss.— New  Orleans  &  N.  E.  R. 
Co.  V.  Tally,  109  Miss.  393,  69  So.  186. 
N.  Y.— Pulver  v.  Harris,  62  Barb.  500. 
Tex.— Whittaker  v.  Clarke,  33  Tex. 
647. 

[a]  Costs  Advanced  by  Attorney. 
A  suit  which  has  been  settled  by  the 
parties  will  not  be  continued  merely 
to  enable  plaintiff's  attorney  to  secure 
judgment  for  his  costs  which  his  client 
failed  to  collect  in  the  settlement. 
Seventh  Ave.  Meat  &  Provision  Co.  v. 
Del  Favero,  123  N.  Y.  Supp.  46. 

75.  Minn. — Davis  v.  Swedish  Amer- 
ican Nat.  Bank,  78  Minn.  408,  80  N. 
W.  953,  81  N.  W.  210,  79  Am.  St.  Eep. 
400.  Mo.— Tavlor  ;;.  Perkins,  183  Mo. 
App.  204,  170  S.  W.  409,  171  Mo.  App. 
246,  157  S.  W.  122.  N.  Y.— Matter  of 
Prospect  Avenue,  85  Hun  257,  32  N.  Y. 
Supp.  1013,  1  N.  Y.  Ann.  Cas.  347,  66 
N.  Y.  St.  497. 

76.  Hall  V.  Huff,  114  Ark.  206,  169 
S.  W.   792. 

77.  U.  S. — Peterson  v.  Watson,  1 
Blatch.  &  H.  Adm.  487,  19  Fed.  Cas. 
No.  11,037;  Johnson  r.  A  Eaft  of  Spars, 
13  Fed.  Cas.  No.  7,370a.  Ala.— Lowery 
r.  Illinois  Cent.  E.  Co.,  195  Ala.  144, 
69  So.  954.  Ark.— St.  Louis,  L  M. 
&  S.  Ev.  Co.  r.  Blavlock,  117  Ark.  504, 
175  S.  W.  1170,  Ann.  Cas.  1917A,  563. 
D.  C. — Sullivan  v.  Tobin,  42  App.  Cas. 
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grant  the  client's  motion  for  a  discontinuance  of  the  suit  until  the 
attorney's  fee  is  paid/^  especially  where  the  plaintiff  is  irresponsible;^^ 


430.  Ga. — Glennville  Inv.  Co.  V.  Jor- 
dan, 144  Ga.  14,  85  S.  E.  1049;  Jones 
V.  Morgan,  39  Ga.  310,  99  Am.  Dec. 
458;  McDonald  v.  Napier,  14  Ga.  89. 
Ill, — Case  V.  Emerson-Brantingham  Co., 
269  111.  94,  109  N.  E.  671;  Lindskog 
V.  Conrad  Seipp  Brew.  Co.,  187  111.  App. 
180;  North  Chicago  St.  E.  Co.  v.  Ack- 
ley,  58  111.  App.  572.  Ind. — Hammond, 
W.  &  E.  C.  Ry.  Co.  V.  Kaput  (Ind. 
App.),  110  N.  E.  109.  Ky.— McCor- 
mack  V.  Louisville  &  N.  R.  Co.,  156 
Ky.  465,  161  S.  W.  518;  Hubble  v. 
Dunlap,  101  Ky.  419,  41  S.  W.  432. 
La.— Stiles  v.  Bruton,  134  La.  523,  64 
So.  399.  Mich. — Carpenter  v.  Myers,  90 
Mich.  209,  51  N.  W.  206.  Minn. 
Davis  V.  Great  Northern  Ry.  Co.,  128 
Minn.  354,  151  N.  W.  128;  Nielson  v. 
Albert  Lea,  91  Minn.  392,  98  N.  W. 
197;  Nielson  r.  Albert  Lea,  91  Minn. 
388,  98  N.  W.  195.  Neb.— Jones  v. 
Duflf  Grain  Co.,  69  Neb.  91,  95  N.  W. 
1 ;  Kretsinger  v.  Weber,  43  Neb.  468, 
61  N.  W.  718.  N.  H.— Young  v.  Dear- 
born, 27  N.  H.  324.  N.  Y.— McBrat- 
ney  v.  Rome,  etc.  R.  Co.,  87  N.  Y.  467; 
Coughlin  V.  New  York  Cent.  &  H.  R. 
R.  Co.,  71  N.  Y.  443,  27  Am.  Rep. 
75;  Farago  v.  New  York  Rys.  Co.,  163 
App.  Div.  878,  147  N.  Y.  Supp.  303; 
Russo  V.  Darmstadt,  116  App.  Div.  887, 
102  N.  Y.  Supp.  209;  Pilkington  v. 
Brooklyn  Heights  R.  Co.,  49  App.  Div. 
22,  63  N.  Y.  Supp.  211,  30  Civ.  Proc. 
276;  Wilber  v.  Baker,  24  Hun  24; 
Pickard  v.  Yencer,  21  Hun  403;  Crotty 
V.  McKinzie,  52  How.  Pr.  54,  10  Jones 
&  S.  192;  Dietz  v.  McCallum,  44  How. 
Pr.  493;  Marquat  v.  Mulvy,  9  How.  Pr. 
460;  Payn  v.  Parks,  1  How.  Pr.  94. 
N.  C— Dupree  v.  Bridgers,  168  N.  C. 
424,  84  S.  E.  696.  Okla.— Crump  v. 
Guyer,  157  Pae.  321;  Herman  Constr. 
Co.  V.  Wood,  35  Okla.  103,  128  Pac. 
309.  Ore. — Jackson  v.  Stearns,  48  Ore. 
25,  84  Pac.  798,  5  L.  R.  A.  (N.  S.) 
390.  Tenn. — Tompkins  v.  Nashville,  etc. 
R.  Co.,  110  Tenn.  157,  72  S.  W.  116,  100 
Am.  St.  Rep.  795,  61  L.  R.  A.  340. 
Utah.— Potter  v.  Ajax  Min.  Co.,  19 
Utah  421,  57  Pac.  270.  Wash.— Cline 
Piano  Co.  v.  Sherwood,  57  Wash.  239, 
106  Pac.  742.  W.  Va.— Burkhart  v. 
Scott,  69  W.  Va.  694,  72  S.  E.  784. 
Wis. — Courtney  v.  McGavock,  23  Wis. 
619.     Eng. — Jones   v.   Bonner,   2   Exch. 


230,  5  D.  &  L.  718,  17  L.  J.  Ex.  343; 
Clark  V.  Smith,  6  Man.  &  G.  1051,  46 
E.  C.  L.  1051,  134  Eng.  Reprint  1218. 
Can. — Bellamy  v.  Connolly,  15  Ont. 
Prac.  87;  Langle  v.  Fetterley,  5  N.  C. 
Q.  B.  628;  Rideout  v.  McLeod,  6  Brit, 
Col.  161;  Finklistiia  v.  Glube,  44  Nova 
Scotia  283;  Bonter  v.  Nesbitt,  2  Ont. 
W.  R.  610;  Lareau  v.  Marineau,  21 
Quebec  Super.  469. 

[a]  Where  there  Is  collusion,  the 
court  will  interpose  "upon  the  general 
principle  that  it  is  equitable  and  right 
to  protect  the  attorney  against  a  dis- 
honest combination  between  the  parties 
to  deprive  him  of  the  fruits  of  his 
labor  and  services."  Dietz  v.  Mc- 
Callum, 44  How.  Pr.   (N.  Y.)   493. 

[b]  A  settlement  between  the  part- 
ies is  a  constructive  fraud  upon  the 
plaintiff's  attorney,  where  such  attor- 
ney has  obtained  a  judgment  for  his 
client  which  has  been  settled  without 
the  knowledge  or  consent  of  the  at- 
torney. Hammond,  W.  &  E.  C.  Ry.  Co, 
V.  Kaput  (Ind.  App.),  110  N.  E.  109; 
Miedreich  v.  Rank,  40  Ind.  App.  393,  82 
N.  E.  117. 

[e]  Fraudulent  intent  of  the  par- 
ties in  settling  the  case  out  of  court  is 
an  essential  element  of  the  attorney's 
right  to  continue  the  prosecution  of 
the  case  for  the  purpose  of  recovering 
under  his  lien  for  the  compensation 
due  him.  Nielson  v.  Albert  Lea,  91  Minn. 
392,  98  N.  W.  197;  Nielson  v.  Albert 
Lea,  91  Minn.  388,  98  N.  W.  195; 
Dietz  V.  McCallum,  44  How.  Pr.  CN 
Y.)   493.  ^ 

78,  Farago  v.  New  York  Rys.  Co., 
163  App.  Div.  878,  147  N.  Y.  Supp.  303; 
Potter  V.  Ajax  Min.  Co.,  19  Utah  421, 
57  Pac.  270. 

79.  Miss.— Sivley  v.  Sivley,  96  Miss. 
134,  50  So.  552.  N,  Y.— Moorehouse  v. 
Brooklyn  Heights  R.  R.  Co.,  185  N. 
Y.  520,  78  N.  E.  179;  Fiseher-Hansen 
v-  Brooklyn  Heights  R.  R.  Co.,  173  N. 
Y.  4P2,  66  N.  E.  395;  Bailey  v.  Murphy, 
136  N.  Y.  50,  32  N.  E.  627;  Block  v. 
Block,  136  App.  Div.  770,  121  N.  Y. 
Supp.  475;  Young  r.  Howell,  64  App. 
Div.  246,  72  N.  Y.  Supp.  5;  Matter  of 
Evans,  58  App.  Div.  502,  69  N.  Y. 
Supp.  482,  10  N.  Y.  Ann.  Cas.  32.  Okla. 
Crump  V.  Guyer,  157  Pac.  321. 

Vol.  XVIIT 


828 


LAWYER  AND  CLIENT 


and,  where  a  release,  satisfaction  or  discontinuance  has  been  entered,®' 
or  pleaded,^^  the  attorney  may,  by  leave  of  the  court,®^  upon  petition,^' 
or  motion  in  his  own  behalf,®*  cause  such  discontinuance,  release  or 
satisfaction  procured  by  the  parties  to  be  set  aside,  at  least  to  the 
amount  of  his  lien,®"  and  secure  the  continuation  of  the  original  action 


80.  Minn. — Georgian  v.  Minneapolis 
&  St.  L.  E.  Co.,  131  Minn,  102,  154 
N.  W.  962.  Mo. — Nicola  v.  American 
Car  &  Foundry  Co.,  185  Mo.  App.  285, 
170  S.  W.  366.  N.  Y.— Block  v.  Block, 
136  App.  Div.  770,  121  N.  Y.  Supp. 
475;  Ackerman  v.  Ackerman,  14  Abb. 
Pr.   229. 

81.  Lowery  v.  Illinois  Cent.  E.  Co., 
195  Ala.  144,  69  So.  954. 

82.  Ala. — Lowery  v.  Illinois  Cent.  E. 
Co.,  195  Ala.  144,  69  So.  954.  D.  C. 
Sullivan  v.  Tobin,  42  App.  Cas.  430. 
N.  Y.— Caughlin  v.  New  York  Cent.  & 
H.  E.  E.  Co.,  71  N.  Y.  443,  27  Am. 
Eep.  75;  Pulver  v.  Harris,  52  N.  Y.  73; 
Smith  v.  Baum,  67  How.  Pr.  267;  God- 
dard  v.  Trenbath,  24  Hun  182;  Wash- 
burn V.  Mott,  19  Civ.  Proc.  439,  12  N. 
Y.  Supp.  Ill,  34  N.  Y.  St.  145;  Oliwill 
V.  Verdenhalven,  17  Civ.  Proc.  362,  7 
N.  Y.  Supp.  99,  26  N.  Y.  St.  115;  Stahl 
V.  Wadsworth,  13  Civ.  Proc.  32,  10  ^. 
Y.  St.  228;  Dimick  v.  Cooley,  3  Civ. 
Proc.  141;  Moore  v.  Taylor,  2  How.  Pr. 
(N.  S.)  343;  Kehoe  r.  Miller,  10  Abb. 
N.  C.  393.  Utah.— Potter  v.  Ajax  Min. 
Co.,  19  Utah  421,  37  Pac.  270. 

83.  Sargent  v.  McLeod,  209  N.  Y. 
360,  103  N.  E.  164,  52  L.  E.  A.  (N. 
S.)  380  (reversing  155  App.  Div.  21, 
139  N.  Y.  Supp.  666);  Dupree  v.  Bridg- 
ers,  168  N.  C.  424,  84  S.  E.  696. 

84.  Ala. — Lowery  v.  Illinois  Cent. 
E.  Co.,  195  Ala.  144,  69  So.  954.  La. 
Stiles  V.  Bruton,  134  La.  523,  64  So. 
399.  Minn. — Georgian  v.  Minneapolis 
&  St.  L.  E.  Co.,  131  Minn.  102,  154 
N.  W.  962.  Mo. — Nicola  v.  American 
Car  &  F.  Co.,  185  Mo.  App.  285,  170 
S  W.  366.  N.  Y.— Murray  v.  Jibson, 
22  Hun  386.  Utah.— Potter  v.  Ajax  Min. 
Co.,  19  Utah  421,  37  Pac.  270. 

[a]  In  Attorney's  Name. — The  mo- 
tion for  leave  to  prosecute  the  suit 
after  the  parties  have  settled  should 
be  made  in  tlie  name  of  the  attorney, 
although  the  suit  is  to  proceed  in  the 
name  of  the  client.  Murray  v.  Jibson, 
22   Hun    (N.  Y.)   386. 

85.  Ala. — Lowery  v.  Illinois  Cent.  E. 
Co.,  195  Ala.  144,  69  So.  954.  Ga. 
Glennville  Inv.  Co.  v.  Jordan  &  Eogers, 
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144  Ga.  14,  85  S.  B.  1049.  IMich.. 
Grand  Eapids  &  I.  E.  Co.  v.  Cheboygan 
Circ.  Judge,  17  Det.  Leg.  N.  270,  161 
Mich.  181,  126  N.  W.  56,  137  Am.  St. 
Eep.  495.  Minn. — Georgian  v.  Minne- 
apolis &  St.  L.  E.  Co.,  131  Minn.  102, 
154  N.  W.  962.  Mo. — Nicola  v.  Amer- 
ican Car  &  F.  Co.,  185  Mo.  App.  285, 
170  S.  W.  366.  N.  Y. — Ln  re  Began, 
167  N.  Y.  338,  60  N.  E.  658;  Bailey  v. 
Murphy,  136  N.  Y.  50,  32  N.  E.  627, 
49  N.  Y.  St.  82;  Block  v.  Block,  136 
App.  Div.  770,  121  N.  Y.  Supp.  475; 
Fischer-Hansen  v.  Brooklyn  Heights  E. 
Co.,  63  App.  Div.  356,  7i  N.  Y.  Supp. 
513;  Eoberts  v.  Union  El.  E.  Co.,  84 
Hun  437,  32  N.  Y.  Supp.  387,  65  N.  Y. 
St.  592;  Commercial  Telegram  Co.  v. 
Smith,  57  Hun  176,  19  N.  Y.  Civ. 
Proc.  32,  10  N.  Y.  Supp.  433,  32  N.  Y. 
St.  445;  Spors  v.  Schultheis,  55  Hun 
603,  8  N.  Y.  Supp.  175,  28  N.  Y.  St. 
50;  Duringshoff  v.  Coates  &  Co.,  93 
Misc.  485,  157  N.  Y.  Supp.  230;  Mitch- 
ell V.  Piqua  Club.  Assn.,  15  Misc.  366, 
37  N.  Y.  Supp.  406,  25  Civ.  Proc.  139, 
72  N.  Y.  St.  470;  Guliano  f.  Whitenack, 
9  Misc.  562,  30  N.  Y.  Supp.  415,  24 
N.  Y.  Civ.  Proc.  55,  1  N.  Y.  Ann.  Cas. 
75,  62  N.  Y.  St.  84;  Neill  r.  Van  Wag- 
enen,  22  Jones  &  S.  477;  Whittaker  v. 
New  York,  etc.  E.  Co.,  22  Jones  &  S. 
8,  11  Civ.  Proc.  189,  18  Abb.  N.  C.  11; 
Crotty  V.  McKenzie,  52  How.  Pr.  54,  10 
Jones  &  S.  192;  Ward  v.  Syme,  1  E.  D. 
Smith  598,  9  How.  Pr.  16;  Wade  V. 
Orton,  12  Abb.  Pr.  (N.  S.)  444;  Boyle 
t\  Boyle,  23  Wkly.  Dig.  346.  Ore. 
Jackson  v.  Stearns,  48  Ore.  25,  84  Pac. 
798,  5  L.  E.  A.  (N.  S.)  390.  Utah. 
Potter  V.  Ajax  Min.  Co.,  19  Utah  421, 
57  Pac.  270. 

fa]  "The  affidavits  read  on  this 
motion  sufficiently  show  that  the  set- 
tlement made  by  the  plaintiff  in  the 
judgment  was  in  fraud  of  his  attorney 
and  injuriously  affected  his  rights.  The 
settlement  was  made  for  an  amount 
much  smaller  than  the  recovery,  ac- 
cepted by  the  plaintiff  without  the 
knowledge  of  his  attorney  and  with 
no  provision  for  his  payment,  and  the 
former  immediately  absconded  and  left 
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for  the  protection  of  his  lien;^^  and  he  may  prosecute  the  suit  in  the 
plaintiff's  name  to  final  judgment,®^  and  recover  against  the  defend- 


the  state,  and  is  alleged  to  be  wholly 
irresponsible.  Under  such  circum- 
stances, the  order  of  the  Special  Term 
vacating  and  setting  aside  the  satis- 
faction entered  of  record  as  against 
the  claim  of  the  attorney  for  his  com- 
pensation was  proper,  and  should  be 
afl&rmed  without  modification  so  far  as 
it  awards  that  relief."  Bailey  v.  Mur- 
phy, 136  N.  Y.  50,  32  N.  E.  627. 

86.  Ala. — Lowery  t".  Illinois  Cent. 
R.  Co.,  195  Ala.  144,  69  So.  954.  Ga. 
Jones  V.  Morgan,  39  Ga.  310,  99  Am. 
Dec.  458;  Collier,  Stephens  &  Co.  v. 
Hecht-Brittingham  Co.,  7  Ga.  App.  178, 
66  S.  E.  400;  Penn  v.  McGhee,  6  Ga. 
App.  631,  65  S.  E.  686.  Mich.— Grand 
Rapids  &  I.  R.  Co.  v.  Cheboygan  Circ. 
Judge,  17  Det.  Leg.  N.  270,  161  Mich. 
181,  126  N.  W.  56,  137  Am.  St.  Rep. 
495.  N.  Y. — Fischer-Hansen  f.  Brook- 
lyn Heights  R.  Co.,  63  App.  Div.  356, 
71  N.  Y.  Supp.  513.  Utah.— Potter  v. 
Ajax  Min.  Co.,  19  Utah  421,  57  Pac. 
270.  Wash.— Cline  Piano  Co.  v.  Sher- 
wood, 57  Wash.  239,  106  Pac.  742. 

[a]  In.  Georgia  a  court  will  not  only 
refuse  to  dismiss  a  case  pending  for 
trial  over  the  objection  of  counsel  in 
the  case  who  has  a  lien  on  the  cause 
of  action  for  fees,  but  will  also  refuse 
to  allow  the  withdrawal  of  a  writ  of 
error  over  the  objection  of  counsel  who 
conducted  the  case  in  the  trial  court, 
and  will  permit  such  counsel  to  prose- 
cute the  writ  of  error  to  a  final  deter- 
mination for  the  purpose  of  protecting 
his  lien.  Walker  v.  Equitable  Mort- 
gage Co.,  114  Ga.  862,  40  S.  E.  1010; 
Kimbrough  v.  Pitts,  63   Ga.  496. 

87.  Kern  i\  Chicago,  M.  &  P.  S.  Rv. 
Co.,  201  Fed.  404;  Stewart  v.  Hilton,  7 
Fed.  562,  19  Blatchf.  290;  The  Victorv, 
1  Blatchf.  &  H.  Adm.  443,  28  Fe'd. 
Cas.  No.  16,937;  The  Planet,  1  Sprague 
11,  4  Law  Rep.  353,  19  Fed.  Cas.  No. 
11,204;  McDonald  v.  The  Cabot,  Newb. 
Adm.  348,  16  Fed.  Cas.  No.  8,759; 
Gaines  ;;.  Travis,  9  Fed.  Cas.  No.  5,179; 
Eldri.lge  v.  The  Ashley,  2  N.  Y.  Leg. 
Obs.  68,  8  Fed.  Cas.  No.  4,333.  Ala. 
Lowery  v.  Illinois  Cent.  R.  Co.,  195  Ala. 
144,  69  So.  954;  Fuller  v.  Lanett 
Bleaching  Co.,  186  Ala.  117,  65  So.  61; 
Alabama  Western  R.  Co.  v.  Foshee,  183 
Ala.  182,  62  So  500;  Glennville  Inv. 
Co.    V.    Jordan,    144    Ga.    14,    85    S.    E. 


1049;  Atlanta  R.  &  P.  Co.  v.  Owens, 
119  Ga.  833,  47  S.  E.  213;  Johnson  v. 
McCurry,  102  Ga.  471,  31  S.  E.  88; 
Little  V.  Sexton,  89  Ga.  411,  15  S.  E. 
490;  Rodgers  r.  Furse,  83  Ga.  115,  9 
S.  E.  669;  Manning  v.  Manning,  61  Ga. 
137;  Coleman  v.  Ryan,  58  Ga.  132; 
Twiggs  V.  Chambers,  56  Ga.  279;  Jones 
V.  Morgan,  39  Ga.  310,  99  Am.  Dec. 
458;  McDonald  v.  Napier,  14  Ga.  89. 
Ky.— Proctor  Coal  Co.  v.  Tye,  123  Ky. 
381,  96  S.  W.  512;  Martin  v.  Smith,  33 
Ky.  L.  Rep.  582,  110  S.  W.  413.  Mich. 
Grand  Rapids,  etc.  R.  Co.  v.  Cheboygan 
Circ.  Judge,  161  Mich.  181,  126  N.  W. 
56,  137  Am.  St.  Rep.  495;  Heavenrich 
t'.  Alpena  Circ.  Judge,  111  Mich.  163, 
69  N.  W.  226;  Carpenter  v.  Myers,  90 
Mich.  209,  51  N.  W.  206:  Wrecks  v. 
Wayne  Circ.  Judges,  73  Mich.  256,  41 
N.  W.  269.  Neb.— Corson  v.  Lewis,  77 
Neb.  449,  114  N.  W.  281;  Counsman  v. 
Modern  Woodmen  of  America,  69  Neb. 
710,  96  N.  W.  672,  98  N.  W.  414.  N.  Y. 
Bailey  v.  Murphy,  136  N,  Y.  50,  32  N. 
E.  627;  Coughlin  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  71  N.  Y..443,  27  Am. 
Rep.  75;  Smith  f.  Baum,  67  How.  Pr. 
267;  Martin  v.  Hawks,  15  Johns.  405; 
Talcott  f.  Bronson,  4  Paige  501;  Al- 
bert Palmer  Co.  f.  Van  Orden,  4  Civ. 
Proc.  44,  64  How.  Pr.  79,  17  Jones  A 
S.  89;  Tullis  v.  Bushnell,  12  Daly  217, 
65  How.  Pr.  465;  McCabe  v.  Fogg,  60 
How.  Pr.  488;  Owen  v.  Mason,  18  How. 
Pr.  156;  Anonymous,  2  Daly  533; 
Deutsch  r.  Webb,  10  Abb.  N.  C.  393 
(see  note);  Shackelton  v.  Hart,  12 
Abb.  Pr.  325;  see  note,  20  How.  Pr. 
39;  Wood  t;.  Trustees  Northwest  Presb. 
Church,  7  Abb.  Pr.  210  (see  note); 
Matter  of  Snyder,  119  App.  Div.  277, 
104  N.  Y.  Supp.  571  (reversed  on  other 
grounds  in  190  N.  Y.  66,  82  N.  E.  742, 
123  Am.  St.  Rep.  533,  14  L.  R.  A.  (N. 
S.)  1101,  13  Ann.  Cas.  441);  Oishei  v. 
Pennsylvania  R.  Co.,  117  App.  Div. 
110,  102  N.  Y.  Supp.  368  (affirmed  in 
191  N.  Y.  544,  85  N.  E.  1113);  Fischer- 
Hansen  V.  Brooklyn  Heights  R.  Co.,  63 
App.  Div.  356,  71  N.  Y.  Supp.  513; 
Pilkington  v.  Brooklyn  Heights  R.  Co., 
49  App.  Div.  22,  63  N.  Y.  Supp.  211,  30 
Civ.  Proc.  276;  O'Brien  v.  Metropolitan 
St.  R.  Co.,  27  App.  Div.  1,  50  N.  Y. 
Supp.  159,  27  Civ.  Proc.  152;  Hart  v. 
New  York,  69  Hun  237,  23  N.  Y.  Supp. 
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ant  in  the  original  action  to  the  amount  of  his  lien,^^  which  may  be 
determined  therein^®  upon  establishing  his  client's  right  to  recover  in 
the  original  action  independently  of  the  question  of  attorney's  fees.®'^ 
There  are  some  jurisdictions,  however,  in  which  this  practice  does  not 


555,  53  N.  T.  St.  353;  Forstman  v. 
Schultiug,  35  Hun  504;  Wilber  v. 
Baker,  24  Hun  24;  Pickard  v.  Yeneer, 
21  Hun  403,  10  Wkly.  Dig.  271;  Galli- 
son  &  Hobron  Co.  v.  Eawak,  3  N.  Y. 
Supp.  802,  24  N.  Y.  St.  Eep.  318.  Ore. 
Jackson  v.  Stearns,  48  Ore.  25,  84  Pae. 
798,  5  L.  E.  A.  (N.  S.)  390.  Tenn. 
Hlinois  Cent.  E.  Co.  v.  Wells,  104  Tenn. 
706,  59  S.  W.  1041.  Tex.— St.  Louis, 
S.  F.  &  T.  Ey.  Co.  v.  Thomas  (Tex. 
Civ.  App.),  167  S.  W.  784;  American 
Cotton  Co.  V.  Simmons,  39  Tex.  Civ. 
App.  189,  87  S.  W.  842;  Powell  v.  Gal- 
veston, etc.  E.  Co.  (Tex.  Civ.  App.), 
78  S.  W.  975.  Utah.— Potter  v.  Ajax 
Min.  Co.,  22  Utah  273,  61  Pac.  999; 
Potter  f.  Ajax  Min.  Co.,  19  Utah  421, 
57  Pac.  270.  Va. — Fitzgerald's  Exrx. 
1-.  Irbv,  99  Va.  81,  37  S.  E.  777.  W.  Va. 
Burkhart  f.  Scott,  69  W.  Va.  694,  73 
S.  E.  784.  Wis.— Smelker  f.  Chicago, 
etc.  E.  Co.,  106  Wis.  135,  81  N.  W. 
994;  Howard  V.  Osceola,  22  Wis.  453. 
Can.— Hall  r.  Griffith,  5  Ont.  478. 

[a]  Where  a  client  dismisses  the 
suit  and  commences  another  one  on  the 
same  cause  of  action  in  another  circuit, 
without  the  consent  of  his  attorney, 
tuch  attorney  is  not  a  proper  party  to 
the  new  suit,  although  he  has  his  lien 
against  the  proceeds  thereof.  St.  Louis, 
I.  M.  &  S.  Ev.  Co.  r.  Blaylock,  117  Ark. 
504,  175  S.  W.  1170,  Ann.  Cas.  1917A, 
563.  Compare  Hutchinson  v.  Pettes,  18 
Vt.  614. 

88.  U.  S.— Stewart  v.  Hilton,  19 
Blatchf.  290,  7  Fed.  562;  The  Victory, 
1  Blatchf.  &  H.  Adm.  443,  28  Fed.  Cas. 
No.  16,937;  The  Planet,  1  Sprague  11, 
4  Law.  Eep.  353,  19  Fed.  Cas.  No. 
11.204:  McDonald  v.  The  Cabot,  Newb. 
Adm.  348,  16  Fed.  Cas.  No.  8,759; 
Gaines  ?;.  Travis,  Abb.  Adm.  297,  9  Fed. 
Cas.  No.  5,179;  Eldridge  v.  The  Ash- 
ley, 8  Fed.  Cas.  No.  4,333,  2  N.  Y. 
Leg.  Obs.  68.  Ala.— Lowery  v.  Hlinois 
Cent.  E.  Co.,  195  Ala.  144,  69  So.  954; 
Fuller  f.  Clemmons,  158  Ala.  340,  48 
So.  101.  Colo.— Flint  v.  Hubbard,  16 
Colo.  App.  464,  66  Pac.  446.  Ga. 
Glennville  Tnv.  Co.  v.  Jordan,  144  Ga. 
14,  85  S.  E.  1049;  Johnson  r.  McCurry, 
102  Ga.  471,  31  S.  E.  88;  Manning  v. 
Manning,  61  Ga.  137;  Coleman  v.  Eyan, 
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58  Ga.  132;  Twiggs  r.  Chambers,  56  Ga. 
279.  Minn.- Weicher  v.  Cargill,  86 
Minn.  271,  90  N.  W.  402.  Mich.— Car- 
penter i;.  Myers,  90  Mich.  209,  51  N. 
W.  206.  Mo.— Whitwell  v.  Aurora,  139 
Mo.  App.  597,  123  S.  W.  1045.  N.  Y. 
Sargent  v.  McLeod,  209  N.  Y.  360,  103 
N.  E.  164,  52  L.  E.  A.  (N.  S.)  380 
(reversivg  155  App.  Div.  21,  139  N.  Y. 
Supp.  666);  Block  r.  Block,  136  App. 
Div.  770,  121  N.  Y.  Supp.  475;  Pick- 
ard V.  Yeneer,  21  Hun  403,  10  Wkly. 
Dig.  271;  Albert  Palmer  Co.  v.  Van 
Orden,  4  Civ.  Proc.  44,  64  How.  Pr. 
79,  17  Jones  &  S.  89;  Tullis  v.  Bush- 
nell,  12  Daly  217,  65  How.  Pr.  465; 
Gallison  Co.  v.  Eawak,  3  N.  Y.  Supp. 
802,  24  N.  Y.  St.  Eep.  318;  Deutsch  v. 
Webb,  10  Abb.  N.  C.  393;  Shackelton 
V.  Hart,  12  Abb.  Pr.  325  (see  note),  20 
How.  Pr.  39;  Wood  r.  Trustees  North- 
west Presb.  Church,  7  Abb.  Pr.  210 
(see  note);  McCabe  v.  Fogg,  60  How. 
Pr.  488;  Owen  v.  Mason,  18  How.  Pr. 
156;  Martin  v.  Hawks,  15  Johns.  405. 
Ore. — Jackson  v.  Stearns,  48  Ore.  25,  84 
Pac.  798,  5  L.  E.  A.  (N.  S.)  390.  Tenn. 
Hlinois  Cent.  E.  Co.  v.  Wells,  104  Tenn. 
706,  59  S.  W.  1041.  Tex.— Texas  Cent. 
E.  Co.  V.  Andrews,  28  Tex.  Civ.  App. 
477,  67  S.  W.  923.  Utah.— Potter  v. 
Ajax  Min.  Co.,  22  Utah  273,  61  Pac. 
999;  Potter  v.  Ajax  Min.  Co.,  19  Utah 
421,  57  Pac.  270.  Wis.— Howard  v. 
Osceola,  22   Wis.  453. 

89.  Sargent  v.  McLeod,  209  N.  Y. 
360,  103  N.  E.  164,  52  L.  E.  A.  (N.  S.) 
380;  Potter  v.  Ajax  Min.  Co.,  19  Utah 
421,  57  Pac.  270. 

90.  Ga.— Atlanta  E.  &  P.  Co.  t>. 
Owens,  119  Ga.  833,  47  S.  E.  213; 
Eodgers  v.  Furse,  83  Ga.  115,  9  S.  E. 
669;  Jones  f.  Morgan,  39  Ga.  310,  99 
Am.  Dec.  458;  Gray  r.  Lawson,  36  Ga. 
629.  N.  Y. — Casucci  f.  Allegany,  etc., 
E.  Co.,  65  Hun  452,  20  N.  Y.  Supp.  343, 
29  Abb.  N.  C.  252,  48  N.  Y.  St.  Eep. 
52:  Pickard  r.  Yeneer,  21  Hun  403; 
Whittaker  v.  New  York,  etc.  E.  Co.,  22 
Jones  &  S.  8,  11  Civ.  Proc.  189,  18 
Abb.  N.  C.  11;  Albert  Palmer  Co.  v. 
Van  Arden,  17  Jones  &  S.  89;  Galli- 
son &  Hobron  Co.  v.  Eawak,  3  N.  Y. 
Supp.  802,  24  N.  Y.  St.  Eep.  318; 
Smith  V.  Baum,  67  How.  Pr.  267.    Wi». 
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obtain;"^  and  where  the  oriffinal  suit  was  for  divorce,  the  courts  have 
generally  refused  to  allow  the  plaintiff's  attorney  to  continue  the  case 
after  dismissal  or  compromise  thereof  by  the  plaintiff.^- 

(B.)  Settlement  After  Judgment. —  After  judgment  has  been  entered, 
and  the  lien  has  attached  thereto,  the  parties  cannot  defeat  its  en- 
forcement by  a  compromise  or  settlement  of  the  judgment  in  fraud 
of  the  attorney's  lien;^^  ^^^j  where  a  judgment  has  been  satisfied  with- 
out satisfaction  of  the  attorney's  lien,  the  satisfaction  of  judgment 
will  be  set  aside  pro  tanto  upon  motion  of  the  attorney,  and  execution 


Smelker   v.    Chicago,    etc.    K.    Co.,    106 
Wis.  135,  81  N.  W.  994. 

[a]  In  Iowa  the  validity  of  the 
client's  claim  need  not  be  established 
by  the  attorney  in  order  to  recover  un- 
der his  lien  against  the  defendant  who 
has  settled  with  the  client  in  fraud  of 
the  attorney's  lien  after  due  notice 
thereof.  Barthell  v.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  138  Iowa  688,  116  N.  W. 
813;  Parsons  V.  Hawley,  92  Iowa  175, 
60  N.  W.  520;  Larned  v.  Dubuque,  86 
Iowa  166,  53  N.  W.  105;  Smith  v.  C.  E. 
I.  &  P.  Ey.  Co.,  56  Iowa  720,  10  N.  W. 
244. 

91.  Conn. — DeWandelaer  v.  Sawdey, 
78  Conn.  654,  63  Atl.  446.  D.  C— La- 
mont  V.  Washington  &  G.  E.  Co.,  2 
Mackey  502,  47  Am.  Eep.  268.  111. 
Story  V.  Hull,  143  111.  506,  32  N.  E. 
265.  Mo. — Yonge  V.  St.  Louis  Transit 
Co.,  109  Mo.  App.  235,  84  S.  W.  184. 

92.  Ga.— Keefer  v.  Keefer,  140  Ga. 
18,  78  S.  E.  462,  46  L.  E.  A.  (N.  S.) 
527;  Chastain  v.  Lumpkin,  134  Ga.  219, 
67  S.  E.  818.  Neb.— Petersen  v.  Peter- 
sen, 76  Neb.  282,  107  N.  W.  391,  124 
Am.  St.  Eep.  812.  Wash.— Hillman  v. 
Hillman,  42  Wash.  595,  85  Pac.  61,  114 
Am.  St.  Eep.  135. 

See  also  Cal. — Eeynolds  v.  Eeynolds, 
67  Cal.  176,  7  Pac.  480.  Idaho.— Stover 
V.  Stover,  7  Idaho  185,  61  Pac.  462. 
Neb.— Sims  v.  Davis,  48  Neb.  720,  67 
N.  W.  765. 

93.  U.  S.— Foster  v.  Danforth,  59 
Fed.  750.  Ark.— Davis  v.  Webber,  66 
Ark.  190,  49  S.  W.  822,  74  Am.  St.  Eep. 
81,  45  L.  E.  A.  196.  Colo.— Davidson 
f.  La  Plata,  26  Colo.  549,  59  Pac.  46. 
Conn. — Andrews  i".  Morse,  12  Conn.  444, 
31  Am.  Dee.  752.  Ga.— McDonald  v. 
Napier,  14  Ga.  89.  Ind. — Hammond, 
W.  &  E.  C.  Ey.  Co.  t:  Kaput  (Ind. 
App.),  110  N.  E.  109;  Peterson  v. 
Struby,  25  Ind.  App.  19,  56  N.  E.  733, 
57  N.  E.  599.  la.— Wallace  v.  Chicago, 
etc.   E.    Co.,   112   Iowa   565,   84   N.   W. 


662;   Parsons  v.  Hawley,  92  Iowa  175, 
60  N.  W.  520;   Larned   v.  Dubuque,  86 
Iowa    166,   53   N.   W.    105;    Winslow  v. 
Central  Iowa  E.  Co.,   71   Iowa  197,  32 
N.    W.    330;    Eoss    v.    Chicago,    etc.    E. 
Co.,  55  Iowa  691,  8  N.  W.  644;  Brain- 
ard  V.  Elwood,  53  Iowa  30,  3  N.  W.  799; 
Fisher  v.  Oskaloosa,  28  Iowa  381.  Ky. 
Chreste  v.  Louisville  Ey.  Co.,   167  Ky. 
75,  180  S.  W.  49,  L.  E.  A.  1917B,  1123; 
Gray  v.   Graziani,   165   Ky.   771,   178   S. 
W.    1070;    Louisville    &    N.    E.    Co.   v. 
Proctor,  21  Ky.  L.  Eep.  447,  51  S.  W. 
591;    Stephens    V.    Farrar,    4    Bush    13. 
Me.— Stratton   v.   Hussey,   62  Me.   286; 
McKenzie   v.  Wardwell,    61    Me.    136; 
Cooly   V.  Patterson,   52   Me.   472;    Gam- 
mon   V.    Chandler,   30    Me.    152.     Minn. 
Georgian    v.    Minneapolis    &   St.    L.    E. 
Co.,    131    Minn.    102,    154    N.    W.    962. 
Mo. — Abbott  V.  Marion  Mining  Co.,  255 
Mo.  37S,  164  S.  W.  563.     N.  J.— Barnes 
V.    Taylor,   30    N.    J.    Eq.    467.      N.    Y. 
Bailey  v.  Murphy,  136  N.  Y.  50,  32  N. 
E.  627,  49  N.  Y.  St.  82;  Eooney  v.  Sec- 
ond Ave.  E.  Co.,  18  N.  Y.  368;  Fox  v. 
Fox,   24   How.   Pr.   409;   Pilger  i-.   Gou, 
21    How.    Pr.    155,    12    Abb.    Pr.    244; 
Hall  V.  Ayer,  9  Abb.  Pr.  220,  19  How. 
Pr.  91;   Haight  v.  Holcomb,  7  Abb.  Pr. 
213,    16   How.   Pr.    173;    Ten   Broeck   v. 
De  Witt,  10  Wend.  617;  Power  v.  Kent, 
1  Cow.  172;  Martin  r.  Hawks,  15  Johns. 
405;    Piuder   v.    Morris,    3    Caines    165, 
Colem.  &  C.  Cas.  489;   Talcott  r.  Bron- 
son,  4  Paige  501 ;  Commercial  Telegram 
Co.    V.    Smith,   57    Hun    176,    10    N.    Y. 
Supp.   433,   19   N.   Y.   Civ.  Proc.   32,   32 
N.    Y.    St.   445;    Branth    r.    Branth,   57 
Hun  592,  10   N.  Y.  Supp.   638,   19   Civ. 
Proc.  28,  32  N.  Y.  St.  979;  Duringshoff 
r.  Coates  &  Co.,  93  Misc.  485,  157  N. 
Y.  Snpp.  230;  Bollar  r.  Schoenwirt,  30 
Misc.   224,  63   N.   Y.   Supp.   311;  Woolf 
r.    Jacobs,    13    .Jones    &   S.    583.      S.    C. 
Scharlock    v.    Oland,    1    Eieh.    L.    207. 
Tenn.— Covington  v.  Bass,  88  Tenn.  496.' 
12    S.    W.    1033.      Wash.— Wooding    v. 
Grain,  11  Wash.  207,  39  Pac.  442. 
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issued  for  the  amount  of  his  fee;^*  and  if  an  undertaking  has  been 
given  to  stay  the  execution  of  the  judgment,  the  attorney  may  have 
that  cancelled  also.^' 

(C.)    SuMMAKY  Proceedings.  —  Where  an  attorney  has  a  lien  on  funds 
or  property  within  the  control  of  the  court,  or  a  judgment  recovered 
in  the  court,®^  he  may  enforce  it  by  summary  proceedings,  under  the 
equitable  powers  of  the  court,  in  the  action  in  which  the  services  were  ■ 
rendered,  by  motion  or  petition,"'  and  may,  under  such  petition,  re-  m 


94.  Minn. — Desaman  v.  Butler  Bros., 
114  Minn.  362,  131  N.  W.  463;  North- 
rup  V.  Hayward,  102  Minn.  307,  113  N. 
W.  701,  12  Ann.  Cas.  341.  Mo.— Wait 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  204  Mo. 
491,  103  S.  W.  60;  Nicola  v.  American 
Car  &  F.  Co.,  185  Mo.  App.  285,  170 
S.  W.  366;  Curtis  f.  Metropolitan  St. 
E.  Co.,  118  Mo.  App.  341,  94  S.  W. 
762;  Imboden  f.  Renshaw,  102  Mo. 
App.  173,  76  S.  W.  701.  Neb.— Zent- 
mire  v.  Brailey,  89  Neb.  158,  130  N.  W. 
1047;  Jones  v.  Duff  Grain  Co.,  69  Neb. 
91,  95  N.  W.  1.  N,  Y.— Bailey  v.  Mur- 
phy, 136  N.  Y.  50,  32  N.  E.  627; 
Knickerbocker  Inv.  Co.  v.  Voorhees, 
128  App.  Div.  639,  112  N.  Y.  Supp.  842 
(affirmed  in  195  N.  Y.  569,  88  N.  E. 
1122);  Baxter  v.  Connor,  119  App.  Div. 
450,  104  N.  Y.  Supp.  327;  Roberts  v. 
Union  El.  E.  Co.,  84  Hun  437,  32  N.  Y. 
Supp.  387,  65  N.  Y.  St.  592;  Commer- 
cial Telegram  Co.  v.  Smith,  57  Hun  176, 
10  N.  Y.  Supp.  433,  19  Civ.  Proc.  32,  32 
N.  Y.  St.  445;  Whittaker  v.  New  York, 
etc.  R.  Co.,  22  Jones  &  S.  8,  18  Abb. 
N.  C.  11,  11  Civ.  Proc.  189;  Tompkins 
f.  Manner,  18  Jones  &  S.  511;  Crotty 
v.  McKenzie,  52  How.  Pr.  54,  10 
Jones  &  S.  192.  S.  C. — Miller  r.  New- 
ell, 20  S.  C.  123,  47  Am.  Rep.  833. 
Wash. — Wooding  v.  Grain,  11  Wash. 
207,  39  Pac.  442. 

[a]  Satisfaction  Vacated  Before 
Execution  Issues. — The  attorney  should 
first  move  the  court  to  vacate  the  sat- 
isfaction of  judgment,  and  then  apply 
to  the  court  to  enforce  his  lien.  Grot- 
ty V.  McKenzie,  10  Jones  &  S.  (N.  Y.) 
192;  Ackerman  v.  Ackerman,  14  Abb. 
Pr.    (N.   Y.)    229. 

95.  Knickerbocker  Inv.  Co.  v.  Voor- 
hees, 128  App.  Div.  639,  112  N.  Y.  Supp. 
842,  affirmed  in  195  N.  Y,  569,  88  N. 
E.  1122. 

96.  U.  S.— Blair  r.  Harrison,  57  Fed. 
257,  6  C.  C.  A.  326;  Glaflin  r.  Bennett. 
51  Fed.  693.  Ark.— May  v.  Auslev,  103 
Ark.  583,  147  S.  W.  91.  Minn.— Wieicher 
V.  Cargill,  86  Minn.  271,  90  N.  W.  402. 
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Mo. — Connor  Realty  Co.  v.  St.  Louis 
Union  Trust  Co.,  176  Mo.  App.  260, 
161  S.  W.  865;  In  re  Lutz'  Estate,  175 
Mo.  App.  427,  162  S.  W.  679.  Neb. 
In  re  Creighton's  Estate,  93  Neb.  90, 
139  N.  W.  827.  N.  Y.— Matter  of  How- 
ell, 215  N.  Y.  466,  109  N.  E.  572, 
Ann.  Gas.  1917A,  527  {reversing  166 
App.  Div.  894,  150  N.  Y.  Supp.  1090); 
Matter  of  Wise,  172  App.  Div.  491, 
158  N.  Y.  Supp.  793;  Wood  v.  Gregan, 
170  App.  Div.  533,  156  N.  Y.  Supp. 
810;  Matter  of  Heinsheimer,  164  App. 
Div.  265,  149  N.  Y.  Supp.  631;  Matter 
of  Salant,  158  App.  Div.  697,  143  N. 
Y.  Supp.  870;  Brown  v.  New  York,  9 
Hun  587.  Ore.— Stoddard  r.  Lord,  36 
Ore.  412,  59  Pac.  710;  Day  r.  Larsen, 
30  Ore.  247,  47  Pac.  101.  Pa.— Sey- 
bert  V.  Salem,  22  Pa.  Super.  459. 

[a]  Against  Grantee  of  Judgment 
Debtor. — An  attorney  may,  by  sum- 
mary proceedings,  on  motion  enforce 
his  lien  against  the  grantee  of  hig 
client's  judgment  debtor,  for  services 
rendered  in  both  the  original  suit  and 
the  second  suit  to  enforce  the  lien  of 
the  judgment  obtained  in  the  first, 
against  the  property  of  said  debtor  in 
the  hands  of  his  grantee,  holding  un- 
der fraudulent  conveyance.  Morrell  r. 
Miller,  36  Ore.  412,  59  Pac.  710;  Stod- 
dard V.  Lord,  36  Ore.  412,  59  Pac.  710. 

97.  U.  S. — Georgia  Gent.  R.,  etc. 
Co.  V.  Pettus,  113  U.  S.  116,  5  Sup. 
Gt.  387,  28  L.  ed.  915;  Tuttle  v.  Glaf- 
lin, 86  Fed.  964.  Ark.- May  v.  Aus- 
ley,  103  Ark.  583,  147  S.  W.  91;  Gist 
r.  Hanly,  33  Ark.  233.  Ga. — Merchant's 
Nat.  Bank  r.  Armstrong,  107  Ga.  479, 
33  S.  E.  473.  m.— Borg  r.  Kawin  & 
Co.,  190  111.  App.  62;  Haj  v.  The 
American  Bottle  Co.,  182  111.  App.  636. 
Ind. — Blankenbaker  v.  Bank  of  Com- 
merce, 85  Ind.  459.  Ky. — Gray  v. 
Graziani,  165  Ky.  771,  178  S.  W.  1070; 
Gordon  v.  Gordon,  6  Ky.  L.  Rep.  439. 
Mich. — Dennis  v.  Kent  Circ.  Judge,  42 
Mich.  249,  3  N.  W.  950.  Minn. 
Weicher   v.    Cargill,   86    Minn.   271,   90 


LAWYER  AND  CLIENT 


833 


quire  an  accounting  f^  or  he  may  enforce  his  lien  against  a  fund  with- 
in the  court's  control  for  money  due  him  for  meritorious  services 
rendered  to  plaintiff  in  other  suits  with  the  expectation  of  recovery 
out  of  such  fund,^^  unless  superior  liens  upon  the  fund  intervene,^ 
where  the  amount  of  the  fee  has  been  agreed  upon  ;^  although  the 
existence  and  extent  of  such  lien  may  be  determined  in  a  summary 
proceeding,  by  reference,^  subject  to  the  approval  of  the  findings  there- 
of by  the  court,^  or  the  court  may,  upon  a  hearing  therefor,  determine 


N.  W.  402;  Davis  v.  Swedish  Am.  Nat. 
Bank,  78  mnn.  408,  80  N.  W.  953,  81 
N.  W.  210,  79  Am.  St.  Rep.  400;  Crow- 
ley V.  he  Due,  21  Minn.  412;  Forbush 
V.  Leonard,  8  Minn.  303.  Mo. — Connor 
Bealty  Co.  v.  St.  Louis  Union  Trust 
Co.,  176  Mo.  App.  260,  161  S.  W.  865; 
In  re  Lutz'  Estate,  175  Mo.  App.  427, 
162  S.  W.  679.  Neb. — In  re  Creigh- 
ton's  Estate,  93  Neb.  90,  139  N.  W. 
827;  Aspinwall  v.  Sabin,  22  Neb.  73, 
34  N.  W.  72,  3  Am.  St.  Rep.  258.  N.  J. 
Hudson  Trust  &  Sav.  Inst.  v.  Carr- 
Curran  Paper  Mills  (N.  J.),  44  Atl.  638; 
Campbell  v.  Terney,  7  N.  J.  L.  J.  189. 
N.  y.— Matter  of  Howell,  215  N.  Y. 
466,  Ann.  Cas.  1917A,  527,  109  N.  E. 
572,  (reversing  166  App.  Div.  894,  150 
N.  Y.  Supp.  1090) ;  Matter  of  Wise,  172 
App.  Div.  491,  158  N.  Y.  Supp;  793 
Wood  r.  Cregan,  170  App.  Div.  533,  156 
N.  Y.  Supp.  810;  Matter  of  Hein 
sheimer,  164  App.  Div.  265,  149  N.  Y 
Supp.  631;  Matter  of  Salant,  158  App 
Div.  697,  143  N.  Y.  Supp.  870;  Radley 
V.  Gaylor,  98  App.  Div.  158,  90  N.  Y 
Supp.'  758;  Matter  of  Gates,  51  App 
Div.  350,  64  N.  Y.  Supp.  1050,  31  Civ 
Proc.  88;  Levy  v.  Hirschberg,  85  Misc 
249,  148  N.  Y.  Supp.  422;  Canary  v 
Russell,  10  Misc.  597,  31  N.  Y.  Supp 
291,  24  Civ.  Proc.  109,  63  N.  Y.  St 
740;  Ackerman  v.  Ackerman,  14  Abb 
Pr.  229;  Chase  v.  Chase,  65  How.  Pr 
308;  Adams  v.  Fox,  40  Barb.  442,  27 
How.  Pr.  409;  Brown  v.  Comstock,  10 
Barb.  67;  Brown  v.  New  York,  11  Hun 
21.  Ohio.— Olds  V.  Tucker,  35  Ohio  St. 
581;  Byrnes  v.  Cincinnati,  7  Ohio  Dee. 
430.  Ore,— Stoddard  v.  Lord,  36  Ore. 
412,  59  Pae.  710. 

98.  Wood  f.  Cregan,  170  App.  Div. 
533,  156  N.  Y.  Supp.  810. 

99.  Blair  v.  Harrison,  57  Fed.  257,  6 
C.  C.  A.  326;  Claflin  v.  Dennett,  51 
Fed.  693;  Borg  v.  Kavrin  &  Co.,  190 
111.  App.  62. 

1.  Rayworth  v.  Goodrick,  163  Wis. 
404,  158  N.  W.  57. 

2.  Goddard  v.  Stiles,  90  N.  Y.  199; 


In  re  Halsey,  13  Abb.  N.  C.  (N.  Y.) 
353;  Dimick  v.  Cooley,  3  Civ.  Proc.  (N, 
Y.)  141;  Hoes  v.  Halsey,  2  Dem.  Surr. 
(N.  Y.)  577;  Croft  V.  Hicks,  26  Tex. 
383. 

3.  In  re  Speranza,  186  N.  Y.  280,  78 
N.  E.  1070;  In  re  Fitzsimmons,  174  N. 
Y.  15,  66  N.  E.  554;  In  re  Attornev,  87 
N.  Y.  521,  63  How.  Pr.  (N.  Y.)  ""152; 
In  re  Knapp,  85  N.  Y.  284;  Matter  of 
Keinsheimer,  164  App.  Div.  265,  149 
N.  Y.  Supp.  631;  People  ex  rel.  Nash  v. 
Board  of  Supervisors,  164  App.  Div.  89, 
149  N.  Y.  Supp.  572;  Corbit  v.  Watson, 
88  App.  Div.  467,  85  N.  Y.  Supp.  125; 
Thomasson  v.  Latourette,  63  App.  Div. 
408,  71  N.  Y.  Supp.  559;  James  v.  Mar- 
quette, 82  Misc.  400,  143  N.  Y.  Supp. 
750;  Cohn  v.  Polstein,  41  Misc.  431,  84 
N.  Y.  Supp.  1072  {ajfirmed  in  94  App. 
Div.  619,  88  N.  Y.  Supp.  1094);  Can- 
arv  V.  Russell,  10  Misc.  597,  31  N.  Y. 
Supp.  291,  24  Civ.  Proc.  109,  63  N.  Y. 
St.  740;  Brown  v.  New  York,  11  Hun 
(N.  Y.)  21;  Ackerman  v.  Ackerman, 
14  Abb.  Pr.  229;  Haight  V.  Holcomb,  7 
Abb.  Pr.  (N.  Y.)  210,  16  How.  Pr.  160 
{disapproved  in  Fickett  f.  Marquette, 
]43  N.  Y.  Supp.  752);  Read  v.  Dupper, 
6  T.  R.  361,  101   Eng.  Reprint  595. 

[a]  The  validity  of  an  attorney's 
lien  will  not  be  determined  upon  mo- 
tion summarily,  where  an  action  is 
pending  for  the  enforcement  of  such 
lien,  wherein  all  questions  involved 
may  be  determined.  Hoffstaetter  v. 
Schinkel,  168  App.  Div.  36,  153  N.  Y. 
Supp.    768. 

4.  Sullivan  v.  McCann,  124  App. 
Div.   126,   108   N.   Y.   Supp.   909. 

[a]  The  referee  cannot  ignore  the 
agreement  between  the  parties  as  to 
the  amount  of  compensation,  and  find 
the  amount  due  on  a  quantum  meruit, 
where  the  question  of  the  amount  due 
under  such  agreement  is  referred  to 
him  to  ascertain  and  report.  In  re 
Department  of  Public  Works,  167  N. 
Y.  501,  60  N.  E.  781,  modifying  58 
App.  Div.  459,  69  N.  Y.  Supp.  413. 
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the  reasonable  amount  of  such  fee  from  the  facts  before  it,  when  such 
facts  are  not  controverted,'  or  order  the  fund  to  be  paid  into  court 
pending  the  adjustment  of  the  amount  of  the  fee,"  Where  there  is 
a  specific  fund  available,  an  attorney  may,  upon  motion  or  application, 
obtain  an  order  of  court  setting  it  apart  to  satisfy  his  lien/  In  some 
jurisdictions,  however,  the  attorney  is  required  to  have  the  amount 
of  his  lien  determined  by  contract  or  proper  legal  proceedings,^ 
unless  the  client  is  under  legal  disability,  when  a  reference  will  be 
allowed.^ 

If  a  judgment  has  been  recovered  for  the  client,  the  attorney  may 
proceed  to  collect  the  same  in  the  name  of  his  client  to  the  extent  of 
the  lien,^°  or  collect  the  entire  judgment  and  retain  an  amount  there- 
from sufficient  to  satisfy  his  lien,^^  by  issuing  execution  upon  the 
judgment  ;^^  and  for  this  purpose  the  attorney  has  the  same  power 
and  control  over  the  judgment  and  execution  as  the  client  himself 
would  have,"  since  the  attorney,  in  such  case,  is    regarded    as    the 


5.  U.  S. — Haight  &  Freese  Co.  v. 
Weiss,  165  Fed.  430,  91  C.  C.  A.  380. 
Mo. — Connor  Kealty  Co.  v.  St.  Louis 
Union  Trust  Co.,  176  Mo.  App.  260, 
161  S.  W.  865;  In  re  Lutz'  Estate,  175 
Mo.  App.  427,  162  S.  W.  679.  N.  Y. 
In  re  King,  168  N.  Y.  53,  60  N.  E. 
1054;  In  re  An  Attorney,  87  N.  Y.  521, 
63  How.  Pr.  152;  Matter  of  Wise,  172 
App.  Div.  491,  158  N.  Y.  Supp.  793; 
Wood  V.  Cregan,  170  App.  Div.  533,  156 
N.  Y.  Supp.  810;  In  re  Kaufman,  113 
N.  Y.  Supp.  525.  Wash. — Jones  v. 
Jones,  72  Wash.  517,  130  Pac.  1125. 

6.  Borg  V.  Kawin  &  Co.,  190  111. 
App.  62. 

7.  Ala. — Fuller  v.  Clemmons,  158 
Ala.  340,  48  So.  101.  Ind.— Blanken- 
baker  v.  Bank  of  Commerce,  85  Ind. 
459.  Mich. — Dennis  i;.  Kent  Cir.  Judge, 
42  Mich.  249,  3  N.  W.  950.  Neb.— As- 
pinwall  V.  Sabin,  22  Neb.  73,  34  N.  W. 
72,  3  Am.  St.  Eep.  258.  N.  J.— Hudson 
Trust  &  Savings  Inst.  V.  Carr-Curran 
Paper  Mills  (N.  J.  Eq.),  44  Atl.  638. 
N.  Y. — Matter  of  Farrington,  146  App. 
Div.  590,  131  N.  Y.  Supp.  312;  Mat- 
ter of  Gates,  51  App.  Div.  350,  64  N. 
Y.  Supp.  1050,  31  Civ.  Proc.  88;  Canary 
r.  Eussell,  10  Misc.  597,  31  N.  Y.  Supp. 
291,  24  Civ.  Proc.  109,  63  N.  Y.  St.  740. 
Ohio.— Olds  V.  Tucker,  35  Ohio  St.  581. 

fa]  A  fund  taken  in  transitu  by 
order  of  the  court,  may  be  held  by  an 
attornev  to  satisfy  his  lien.  N.  J. 
Campbell  v.  Terney,  7  N.  J.  L.  J.  189. 
N.  Y.— Adams  v.  Fox,  40  Barb.  442. 
Eng.— Welsh  v.  Hole,  1  Doug.  238,  99 
Eng.   Reprint   155. 

[b]     Funds  due  the   client  may  be 
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impounded  by  order  of  the  court,  or 
so  much  as  may  be  necessary  to  cover 
the  attorney's  lien,  until  the  disputed 
questions  of  fact  as  to  the  attorney's 
fee  can  be  settled.  Merchants'  Nat. 
Bank  v.  Armstrong,  107  Ga.  479,  33 
S.  E.  473. 

[c]  Notice  should  be  given  to  an 
attorney  of  an  application  to  withdraw 
a  fund  from  court  upon  which  the  at- 
tornev holds  a  lien.  Dennis  V.  Kent 
Circ' Judge,  42  Mich.  249,  3  N.  W. 
950, 

8.  Illinois  Cent.  E.  Co.  v.  Wells,  104 
Tenn.  706,  59  S.  W.  1041;  Perkins  V. 
^erkins,  9  Heisk.  (Tenn.)  95;  Brown  V. 
bjgley,  3  Tenn.  Ch.  618. 

9.  Perkins  v.  Perkins,  9  Heisk. 
(Te.in.)  95;  Carter  v.  Montgomery,  2 
Tenn.  Ch.  455;  Bowling  v.  Scales,  1 
Tenn.  Ch.  618;  Yourie  V.  Nelson,  1 
Tenn.  Ch.  614. 

10.  Albert  Palmer  Co.  v.  Van  Orden, 
64   How.   Pr.   (N.   Y.)    79. 

11.  Sherwood  v.  Buffalo,  etc.  R.  Co., 
12  How.  Pr.    (N.  Y.)   136. 

12.  Ga. — McDonald  v.  Napier,  14 
Ga.  89.  Mo.— Wait  v.  Atchison  T.  & 
S.  F.  E.  Co.,  204  Mo.  491,  103  S.  W. 
60;  Curtis  v.  Metropolitan  St.  Ey.  Co., 
118  Mo.  App.  341,  94  S.  W.  762.  N,  Y. 
Block  V.  Block,  136  App.  Div.  770,  121 
N.  Y.  Supp.  475;  Commercial  Telegram 
Co.  r.  Smith,  57  Hun  176,  10  N.  Y. 
Supp.  433,  19  Civ.  Proc.  32,  32  N.  Y. 
St.  445;  Albert  Palmer  Co,  v.  Van 
Orden,  64  How.  Pr.  79. 

13.  Ga. — Tarver  v.  Tarver,  53  Ga. 
43;  Lane  v.  Brinson,  12  Ga.  App.  760, 
78  S,  E.  725,     Me.— Newbert  v.  Cun- 
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equitable  assignee  of  the  judgment.^*  An  attorney  may  also  take  ad- 
vantage of  all  provisional  remedies  and  securities  given  after  the  com- 
mencement of  the  suit  for  the  enforcement  of  his  lien/'  and  maintain 
an  action  thereon  in  his  client's  name.^^  But  this  is  usually  subsidiary 
to  and  concurrent  with  the  principal  cause  of  action,  and  rests  in 
the  discretion  of  the  court,  in  the  absence  of  express  provision  of 
statute;"  and  where  the  attorney  has  terminated  the  relation  of  at- 
torney and  client  without  good  or  sufficient  cause,  he  will  be  remitted 
to  his  ordinary  remedies  to  recover  compensation  for  his  services.^^ 

A  motion  for  the  appointment  of  a  referee  to  fix  compensation  will 
be  refused  where  no  agreement  between  the  attorney  and  client  for 
compensation  is  shown,  or  where  it  is  not  shown  that  the  settlement 
was  in  fraud  of  the  attorney's  rights.^^  Where  an  attorney  has  been 
dismissed  by  his  client,  the  existence  and  amount  of  his  lien  may  be 
determined  and  fixed  in  the  order  of  substitution.^"  An  attorney  may 
have  summary  proceedings  against  a  sheriff  who  has  collected  money 
on  the  execution, 2^  where  the  amount  of  the  attorney's  fees  has  been 
determined  ;^^  and  the  sheriff  may  even  be  stayed  from  paying  over 
money  thus  collected,  until  the  amount  of  the  fees  can  be  ascer- 
tained.^^ 

Upon  the  filing  of  a  petition  or  motion  for  summary  proceedings  to 
determine  and  enforce  an  attorney's  lien,  the  court  may  direct  that 


ningham,  50  Me.  231,  79  Am.  Dec.  612. 
Mo.— Smoot  r.  Shy,  159  Mo.  App.  126, 
139  S.  W.  239;  Curtis  v.  Metropolitan 
Street  Ky.  Co.,  118  Mo.  App.  341,  94  S. 
W.  762.  N.  Y.— Steward  v.  Biddlecum, 
2  N.  Y.  103;  Butts  v.  Carey,  143  App. 
Div.  356,  128  N.  Y.  Supp.  533  (affirmed 
in  207  N.  Y.  667,  100  N.  E.  1125); 
Commercial  Telegram  Co.  v.  Smith,  57 
Hun  176,  10  N.  Y.  Supp.  433,  19  Civ. 
Proc.  32,  32  N.  Y.  St.  445;  Tynan  v. 
Mart,  53  Misc.  49,  103  N.  Y.  Supp.  1033. 
Can. — Leacock  v.  McLaren,  8  Manitoba 
579. 

14.  Newbert  v.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612. 

15.  Newbert  v.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612;  Hobson  v.  Wat- 
son, 34  Me.  20,  56  Am.  Dec.  632;  Par- 
ker V.  Speer,  17  Jones  &  S.  (N.  Y.)  1; 
Crouch  V.  Hoyt,  24  Civ.  Proc.  60,  30  N. 
Y.  Supp.  406. 

16.  Colo. — Johnson  v.  McMillan,  13 
Colo.  423,  22  Pac.  769.  Me. — Newbert 
V.  Cunningham,  50  Me.  231,  79  Am. 
Dee.  612;  Bickford  v.  Ellis,  50  Me. 
121.  Mich. — Heav enrich  v.  Alpena  Circ. 
Judge,  111  Mich.  163,  69  N.  W.  226. 
Mont.— Walsh  v.  Hoskins,  46  Mont.  356, 
128  Pac.  589;  Coombe  v.  Knox,  28 
Mont.  202,  72  Pac.  641.  N.  Y.— New- 
berg  V.  Schwab,  17  Jones  &  S.  232,  5 


Civ.  Proc.  19;  Shackelton  v.  Hart,  12 
Abb.  Pr.  325  note,  20  How.  Pr.  39. 
N.  D.— Clark  v.  Sullivan,  3  N.  D.  280, 
55  N.  W.  733. 

17.  U.  S.— Conn  v.  Eice,  204  Fed. 
181,  122  C.  C.  A.  417.  La.— Nolan's 
Heirs  v.  Taylor,  12  La.  Ann.  201.  Mo. 
Connor  Realty  Co.  v.  St.  Louis  Union 
Trust  Co.,  176  Mo.  App.  260,  161  S.  W, 
865.  W.  Va. — Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  133,  28  S.  E.  803. 

18.  Barnum  v.  Burlingame,  154  App. 
Div.  897,  138  N.  Y.  Supp.  829. 

19.  Goldstein  v.  Nassau  Electric  Ry. 
Co.,  157  App.  Div.  226,  141  N.  Y.  Supp. 
805. 

20.  Restive  v.  Bradley  Contracting 
Co.,  166  App.  Div.  809,  152  N.  Y.  Supp. 
326;  Rich  v.  Hoelljes,  161  App.  Div. 
916,  145  N.  Y.  Supp.  1086;  Bryant  v. 
Brooklyn  Heights  R.  R.  Co.,  64  App. 
Div.  542,  72  N.  Y.  Supp.  308;  Fried- 
man V.  Mindlin,  91  Misc.  473,  155  N. 
Y.  Supp.  295;  Colley  v.  Sapp,  44  Okla. 
'i6,  142  Pac.  1193,  affirming  142  Pac. 
989. 

21.  Lane  v.  Brinson,  12  Ga.  App. 
760,  78  S.  E.  725;  Sweeley  t:  Sieman, 
123  Iowa  183,  98  N.  W.  571. 

22.  Pugh  V.  Boyd,  38  Miss.  326. 

23.  Loaners'  Bank  v.  Nostrand,  21 
Jones  &  S.  (N.  Y.)  525. 
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pleadingcs  be  made  and  served,  and  the  issues  joined,  as  in  civil  actions, 
and  a  jury  empanelled  to  try  the  controverted  facts  as  to  the  contract 
for  and  reasonable  amount  of  the  attorney's  compensation  for  the 
services  rendered.^*  In  all  such  proceedings,  however,  due  notice  m.ust 
be  given, 2^  and  both  of  said  parties  given  an  opportunity  to  have  their 
day  in  court  to  join  issue  and  have  a  hearing  thereon,  and  a  trial  by 
jury  if  desired.^^  But  an  attorney  cannot  ordinarily  obtain  an  adjudi- 
cation of  his  claim  against  his  client  while  representing  his  client  in 
the  same  action.^'^ 

(D.)  Notice  of  Lien.  —  Since  an  attorney's  lien  is  usually  a  statutory 
right,  a  strict  compliance  with  the  provisions  of  statute  relative  there- 
to should  be  observed  in  its  enforcement;^^  and  where  notice  of  the 
lien  is  a  prerequisite,  it  must  be  duly  served  within,  the  required  time,^' 


24.  Minn. — Farmer  v.  Stillwater 
Water  Co.,  108  Minn.  41,  121  N.  W. 
418;  Weicher  v.  Cargill,  86  Minn.  271, 
90  N.  W.  402.  Neb.— Eeynolds  v.  Rey- 
nolds, 10  Neb.  574,  7  N.  W.  322.  K.  Y, 
Canary  v.  Russell,  10  Misc.  597,  31  N. 
Y.  Supp.  291,  24  Civ.  Proc.  109,  63  N. 
Y.  St.  740. 

25.  Idaho. — Dahlstrom  v.  Feather- 
stone,  18  Idaho  179,  110  Pac.  243.  N.  Y. 
Chase  v.  Chase,  65  How.  Pr.  308.  Tenn. 
Bowling  r.  Scales,  1  Tenn.  Ch.  618. 

26.  Smith  v.  Baum,  67  How.  Pr. 
(N.  Y.)    267. 

27.  Kinkead  v.  Peet,  164  Iowa  65, 
145   N.    W.   313. 

28.  U.  S. — Kern  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.,  201  Fed.  404;  In  re  Gil- 
laspie,  190  Fed.  88.  111. — Haj  v.  Ameri- 
can Bottle  Co.,  261  111.  362,  103  N.  E. 
1000,  Ann.  Cas.  1915A,  220;  Jackson  v. 
Toledo,  St.  L.  &  W.  R.  Co.,  186  111. 
App.  531.  Ind.— Alderman  v.  Nelson, 
111  Ind.  255,  12  N.  E.  394;  Hanna  v. 
Island  Coal  Co.,  5  Ind.  App.  163,  31  N. 
E.  846,  51  Am.  St.  Rep.  246.  Mo. 
Lawson  v.  Missouri  &  Kansas  Telephone 
Co.,  178  Mo.  App.  124,  164  S.  W.  138. 
N.  Y. — In  re  Tierney's  Estate,  88  Misc. 
347,  151  N.  Y.  Supp.  972;  Guliano  v 
Whitenaek,  9  Misc.  562,  30  N.  Y.  Supp. 
415,  24  Civ.  Proc.  55,  1  N.  Y.  Ann. 
Cas.  75,  62  N.  Y,  St.  84.  Ore.— Morrell 
V.  Miller,  36  Ore.  412,  59  Pac.  710;  Day 
V.  Larsen,  30  Ore.  247,  47  Pac.  101.  Wis. 
Courtnev  r.  McGavock,  23  Wis.  619. 

29.  Gilmore  v.  MeBride,  156  Fed. 
464,  84  C.  C.  A.  274;  Kern  v.  Chicago, 
M.  &  P.  S.  Ry.  Co.,  201  Fed.  404;  7/)  re 
Gillaspie,  190  Fed.  88;  Patrick  r.  Leach, 
3  McCrary  555,  17  Fed.  476.  Ark. 
Porter  v.  Hanson.  36  Ark.  591.  Colo. 
Johnson  v.  McMillan,  13  Colo.  423,  22 
Pac.   769;    Fillmore   r.   Wells,    10   Colo. 

Vol.  XVIII 


228,  15  Pac.  343,  3  Am.  St.  Rep.  567; 
Boston  &  Colorado  Smelting  Co.  V. 
Pless,  9  Colo.  112,  10  Pac  652.  111. 
Haj  r.  American  Bottle  Co.,  261  111.  362, 
103  N.  E.  1000,  Ann.  Cas.  191 5A,  220; 
Jackson  v.  Toledo,  St.  L.  &  W.  R.  Co., 
186  111.  App.  531;  Rendtorff  r.  Lowmau, 
184  111.  App.  391.  la.— Jennings  v. 
Bacon,  84  Iowa  403,  51  N.  W.  15; 
I'hillips  r.  Germon,  43  Iowa  101;  Hurst 
r.  Sheets,  21  Iowa  501;  Myers  v.  Mc- 
Hugh,  16  Iowa  335;  Casar  v.  Sargent, 
7  Iowa  317.  Minn. — Nielsen  v.  Albert 
Lea,  91  Minn.  392,  98  N.  W.  197;  Niel- 
sen r.  Albert  Lea,  91  Minn.  388,  98  N. 
W.  195;  Weicher  v.  Cargill,  86  Minn. 
271,  90  N.  W.  402;  Dodd  r.  Brott,  1 
Minn.  270,  66  Am.  Dec.  541.  Mo.— Law- 
son  y.  Missouri  &  Kansas  Telephone  Co., 
178  Mo.  App.  124,  164  S.  W.  138.  Neb. 
Cobbey  v.  Dorland,  50  Neb.  373,  69  N. 
W.  951.  N.  H.— Young  v.  Dearborn,  27 
N.  H.  324;  Grant  V.  Hazletine,  2  N.  H. 
541.  N.  J.— Braden  r.  Ward,  42  N.  J 
L.  518;  Black  r.  Black,  32  N.  J.  Eq. 
74.  N.  Y. — Williams  v.  Ingersoll,  89 
N.  Y.  508;  In  re  Tierney's  Estate,  88 
Misc.  347,  151  N.  Y.  Supp.  972;  Acker- 
man  r.  Ackerman,  14  Abb.  Pr.  229; 
Stoddard  r.  Lord,  36  Ore.  412,  59  Pac. 
710;  Day  v.  Larsen  30  Ore.  247,  47  Pac. 
101.  Vt.— Manning  V  Leighton,  65  Vt. 
84,  26  Atl.  258,  24  L.  R.  A.  684;  Weed 
Sewing  Machine  Co.  r.  Boutelle,  56  Vt. 
570,  48  Am.  Rep.  821;  Hurlbert  r.  Brig- 
ham,  56  Vt.  368;  Hooper  v.  Welch,  43 
A^t.  169,  5  Am.  Rep.  267.  W.  Va. 
Renick  r.  Ludington,  16  W.  Va.  378. 
Wis.— Voell  r.  Kelly,  64  Wis.  504,  25 
N.  W.  536;  Courtney  r.  McGavock,  23 
Wis.   619. 

fa]  The  amount  claimed  in  a  notice 
of  lien  is  not  conclusive  as  an  admis- 
sion upon  the  part  of  an  attorney,  and 
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unless  the  person  against  whom  it  is  claimed  has  actual  knowledge 
thereof,  or  is  chargeable  with  facts  which  put  him  upon  inquiry.^" 
In  some  jurisdictions,  however,  the  pendency  of  the  suit  is  held  to  be 
sufficicjnt  notice.^^ 

(E.)  Possessory  Lien.  —  An  attorney  may  impose  his  lien  for  services 
rendered  in  an  action  or  proceeding  upon  funds  which  have  come  into 
his  hands  for  his  client  in  such  action  or  proceeding,^^  unless  the  funds 
are  exempt  from  such  charge  or  lien;^^  ^nd  he  may  exercise  his 
possessory  lien  upon  any  papers  of  his  client  coming  into  his  hands, 


he  is  not  limited  thereto  in  the  amount 
he  may  recover.  Gilmore  v.  McBride, 
156  Fed.  464,  84  C.  C.  A.  274. 

[b]  An  attorney's  lien  attaches  at 
the  time  of  the  service  of  notice  on 
the  defendant,  whether  suit  has  been 
begun,  is  pending,  or  has  been  finally 
determined  by  a  judgment,  and  may 
bo  enforced  against  anything  received 
by  or  becoming  due  to  his  client  by 
reason  of  such  suit.  Standidge  v.  Chi- 
cago Rys.  Co.,  254  111.  524,  98  N.  E. 
963,  Ann.  Cas.  1913C,  65,  40  L.  E.  A. 
(N.  S.)   529. 

[c]  Service  of  notice  of  an  attor- 
ney's lien  must  be  personal,  where  no 
provision  is  made  by  the  statute  for 
such  service,  and  service  by  mail  is  in- 
effective. Haj  V.  American  Bottle  Co., 
261  111.  362,  103  N.  E.  1000,  Ann.  Cas. 
1915A,  220,  reversing  182  111.  App.  636. 

[d]  Service  of  notice  of  lien  upon 
the  attorney  of  a  defendant  corpora- 
tion, is  not  a  compliance  with  a  statute 
requiring  service  of  notice  of  the  at- 
torney 's  lien  upon  the  party  against 
whom  the  attorney's  client  may  have 
suit.  Jackson  v.  Toledo,  St.  L.  &  W. 
E.  Co.,  186  111.  App.  531. 

[e]  The  entry  of  lien  on  the  judg- 
ment docket  opposite  the  judgment  is 
sufficient  notice  to  the  judgment  de- 
fendant, under  the  statutes  of  North 
Dakota.  Lown  v.  Casselman,  25  N.  D. 
44,  141  N.  W.  73. 

|f]  Claim  of  his  lien  may  be  filed 
by  the  attorney  with  the  papers  and 
files  of  the  case,  which  is  sufficient  no- 
tice thereof  under  the  statutes.  Crump 
V.  Guyer  (Okla.),  157  Pac.  321. 

30.  Colo.— Davidson  v.  La  Plata,  26 
Colo.  549,  59  Pac.  46.  Ga»— Whittle  r. 
Tarver,  75  Ga.  818;  Fry  v.  Calder,  74 
Ga.  7.  Me. — Gammon  v.  Chandler,  30 
Me.  152.  Minn.— Weicher  v.  Cargill,  86 
Minn.  271,  90  N.  W.  402.  Mo.— Simp- 
son V.  Federal  Lead  Co.  (Mo.  App.), 
187     S.     W.     1123.       Neb.— Cones     v. 


Brooks,  60  Neb.  698,  84  N.  W.  85.  Vt. 
Lake  v.  Ingham,  3  Vt.  158. 

[a]  The  question  of  actual  notice  is 
one  for  the  jury,  where  an  attorney 
testifies  that  he  advised  his  client's 
employer  and  all  of  defendant's  attor- 
neys that  he  had  the  case  on  a  con- 
tingent basis.  Lehman  v.  Detroit,  G. 
H.  &  M.  E.  Co.,  180  Mich.  302,  147 
N.  W.  628. 

31.  U.  S. — Mahone  v.  Southern  Tel, 
Co.,  33  Fed.  702.  Ga.— Little  v.  Sex- 
ton, 89  Ga.  411,  15  S.  E.  490,  Ky. 
Stephens  v.  Farrar,  4  Bush  13.  Me. 
Newbert  v.  Cunningham,  50  Me.  231,  79 
Am.  Dec.  612;  Hobson  v.  Watson,  34 
Me.  20,  56  Am.  Dec.  632;  Stone  v. 
Hyde,  22  Me.  318.  Minn.— Davis  v. 
Great  Northern  Rv.  Co.,  128  Minn.  354, 
151  N.  W.  128.  Mo.— Whitecotton  v. 
St.  Louis  &  H.  Ry.  Co.,  250  Mo.  624, 
157  S.  W.  776.  N.  Y.— Keeler  i:  Keeler, 
51  Hun  505,  4  N.  Y.  Supp.  580,  21  N. 
Y.  St.  666;  Jenkins  v.  Adams,  22  Hun 
600;  Fenwick  v.  Mitchell,  34  Misc.  617, 
70  N.  Y.  Supp.  667;  Vrooman  v.  Pick- 
ering, 25  Misc.  277,  54  N.  Y.  Supp.  389, 
28  Civ.  Proc.  302;  Albert  Palmer  Co.  v. 
Van  Orden,  4  Civ.  Proc.  44,  64  How. 
Pr.  79,  17  Jones  &  S.  89;  Kipp  v.  Eapp, 
7  Civ.  Proc.  316;  In  re  Bailey,  4  Civ. 
Proc.  140,  66  How.  Pr.  64;  Moloughney 
i.  Kavanaugh,  3  Civ.  Proc.  253.  Tenn. 
Covington  r.  Bass,  88  Tenn.  496,  12  S. 
W.  1033;  Pierce  v.  Lawrence,  16  Lea 
572,  1  S.  W.  204;  Vaughn  r.  Vaughn, 
12  Heisk  472;  Hunt  v.  McCIanahan,  1 
Heisk.  503.  Vt.— Weed  Sewing  Machine 
Co.  V.  Boutelle,  56  Vt.  570,  48  Am. 
Rep.  821. 

S2.  U.  S.—In  re  Gillaspie,  190  Fed. 
88.  Minn.— Weicher  v.  Cargill,  86 
Minn.  271,  90  N.  W.  402.  Tex.— Thom- 
son v.  Findlater  Hdw.  Co.  (Tex.  Civ. 
App.),  156  S.  W.  301.  Eng.— Bozon  v. 
Bolland,  4Myl.  &  C.  354,  41  Eng.  Ee- 
print  138. 

33.  Ore.— State  v.  Lucas,  24  Ore. 
168,  33  Pac.  538,  money  deposited  with 
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by  a  retention  thereof  until  his  fee  is  paid,^*  or  until  security  for  such 
payment  has  been  given.^'^ 

3.  When  Action  Accrues.  —  Where  the  contract  of  the  attorney's 
employment  is  in  the  nature  of  a  general  retainer,  he  cannot  maintain 
an  action  for  compensation  until  the  proceedings  have  been  brought 
to  some  conclusion.^^  Where  it  can  be  shown,  however,  that  separate 
contracts  govern  particular  portions  of  a  single  general  proceeding, 
an  action  may  be  brought  on  each  when  and  as  performed.^^  In  the 
absence  of  any  special  agreement  to  the  contrary,  an  action  may  be 
brought  immediately  after  the  death  of  either  the  client  or  counsel.^^ 

B.    Suits    in    Equity.  —  1.    For    Recovery    of    Compensation. 


an  attorney  for  the  specific  purpose  of 
a  cash  bail  for  his  client,  cannot  be 
made  subject  to  the  attorney's  lien 
for  his  professional  services,  as  he  is 
a  special  bailee,  and  as  such  respon- 
sible for  the  return  of  the  money.  P.  I. 
Sarmiento  v.  Montague,  4  Phil.  Isl.  1, 
an  attorney  may  not  apply  to  the  pay- 
ment of  his  fees  money  which  he  holds 
as  agent  of  his  client's  wife.  Tex. 
Thomson  v.  Findlater  Hdw.  Co.  (Tex. 
Civ.  App.),  156  S.  W.  301. 

fa]  Lien  on  Alimony  Cannot  Be  En- 
forced.— An  attorney  cannot  impose  a 
lien  upon  a  fund  which  has  come  into 
his  hands  as  alimony  recovered  by  him 
for  his  client  under  a  contract  made 
prior  to  such  recovery,  whereby  he  was 
to  receive  as  a  contingent  fee  one- 
third  or  one-half  of  the  sum  recovered 
by  his  client  from  her  husband  in  the 
litigation  undertaken,  for  the  reasons 
that  his  client's  claim  was  not  a  prop- 
erty right  and  not  assignable,  and  such 
contract  is  opposed  to  public  policy. 
Lynde  v.  Lynde,  64  N.  J.  Eq.  736,  52 
Atl.  694,  97  Am.  St.  Rep.  692,  58  L. 
R.  A.  471. 

34.  U,  S.—In  re  Gillaspie,  190  Fed. 
88;  In  re  Wilson,  12  Fed.  235.  Ark. 
Compton  v.  State,  38  Ark.  601.  Pa. 
In  re  McKelvey's  Appeal,  108  Pa.  615; 
Eddinger  f.  Adams,  4  Kulp  401.  Tenn. 
McDonald  r.  Charleston  C.  &  C.  R.  Co., 
93  Tenn.  281,  24  S.  W.  252;  Brown  r. 
Bigley,  3  Tenn.  Ch.  618.  Tex.— Casey 
r.  March,  30  Tex.  180;  Thomson  v. 
Findlater  Hdw.  Co.  (Tex.  Civ.  App.), 
156  S.  W.  301.  Wash.— in  re  Eighth 
Ave  in  Citv  of  Seattle,  82  Wash.  398, 
144  Pac.  533. 

85.  tr.  S.— MePherson  v.  Cox,  96  IT. 
S.  404,  24  L  ed.  746.  N.  Y.— Cunning- 
ham r.  Widing,  5  Abb.  Pr.  413.  Wash. 
7n  re  Eighth  Ave  in  Citv  of  Seattle, 
82  Wash.  398,  144  Pac.  533.     Eng.— 7n 
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re  Jewitt,  34  Beav.  22,  55  Eng.  Re- 
print 539;  In  re  Bevan,  33  Beav.  439, 
55  Eng.  Reprint  438;  In  re  Galland,  55 
L.  J.  Ch.  478,  31  Ch.  Div.  296,  53  L.  T. 
N.  S.  921,  34  W.  R.  158. 

36.  Ark. — Phelps  v.  Patterson,  25 
Ark.  185;  Fenno  v.  English,  22  Ark. 
170.  Cal.— Bartlett  r.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  218,  21  Pac.  743, 
12  Am.  St.  Rep.  139;  Hancock  r.  Pico, 
47  Cal.  161.  Colo.— Wells  v.  Gilpin, 
19  Colo.  305,  35  Pac.  545;  Leitensdorfer 
r.  King,  7  Colo.  436,  4  Pac.  37.  lU. 
Meyer  t.  McCumber,  75  111.  App.  119. 
La. — Morgan  v.  Brown,  12  La.  Ann. 
159.  Mass. — Eliot  v.  Lawton,  7  Al- 
len 274,  83  Am.  Dec.  683.  Mich.— Wal- 
bridge  v.  Barrett,  118  Mich.  433.  76 
N.  W.  973.  Miss.— Holly  Springs  v. 
Manning,  55  Miss.  380;  Johnson  r. 
Pyles,  11  Smed.  &  M.  189.  N.  Y. 
Bathgate  ?;.  Haskin,  59  N.  Y.  533  {re- 
versing 5  Daly  361);  Adams  v.  Ft. 
Plain  Bank,  23  How.  Pr.  45;  Gustine 
r.  Stoddard.  23  Hun  99.  Pa.— Mattern 
V.  McDivitt,  113  Pa.  402,  6  Atl.  83; 
Mosgrove  v.  Golden,  101  Pa.  605;  Foster 
r.  Jack,  4  Watts  334;  In  re  Tarr's  Es- 
tate, 21  Pa.  Co.  Ct.  358.  Vt.— Noble 
X.  Bellows,  53  Vt.  527. 

37.  111.— Ennis  v.  Pullman  Palace 
Car  Co.,  165  111.  161,  46  N.  E.  439,  af- 
p-ming  60  111.  App.  398.  Tex. — Jones 
r.  Lewis,  11  Tex.  359.  Vt. — Adams  f. 
Mott,  44  Vt.   259. 

38.  N.  C— Dupree  v.  Bridgers,  168 
N.  C.  424,  84  S.  E.  696.  Pa.— Camp- 
bell r.  Maple's  Admr.,  105  Pa.  304. 
Tex.— Stark  v.  Hart,  22  Tex.  Civ.  App. 
543,   .55   S.   W.  378. 

fa"!  Where  a  client  contracts  with 
hi?  attorney,  fixing  his  fees  for  the  re- 
covery of  property,  the  death  of  the 
client  does  not  revoke  the  contract,  but 
the  same  is  binding  upon  the  funds, 
and  constitutes  an  equitable  assignment 
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Where  special  circumstances  arise,  which  render  the  remedy  at  law 
inadequate,  the  attorney  may  bring  suit  in  equity  for  the  recovery  of 
compensation  for  his  professional  services,^®  and  may  recover  the  full 
amount  agreed  upon  in  a  written  contract  containing  a  provision 
against  revocation,  where  he  has  rendered  substantial  services  in  con- 
nection therewith,  when  superseded  by  other  counsel,  ove^:*  his  objec- 
tion after  his  offer  to  proceed  with  the  case;*"  and  will  sometimes 
permit  recovery  on  a  quantum  meruit  for  services,  in  themselves  law- 
ful, rendered  under  a  champertous  or  otherwise  void  contract,*^  or 
under  a  contract  the  effect  of  which  was  not  mutually  understood  by 
the  parties  thereto.*^  A  court  of  equity  will  generally  allow  the 
claim  of  complainant's  attorney  in  a  case  to  be  satisfied  out  of  a  fund 
thereby  brought  into  the  registry  of  the  court,  upon  his  application 
therefor,*^  unless  the  liens  of  others  upon  such  funds,  superior  to  the 


of  the  same.     Dupree  v.  Bridgers,  168 
N.  C.  424,  84  S.  E.  696. 

39.  U.  S.— MoGowan  v.  Parish,  237 
U.  S.  285,  35  Sup.  Ct.  543,  59  L.  ed. 
955,  reversing  39  App.  Cas.  (D.  C.)  184. 
Ala. — Coopwood  v.  Wallace,  12  Ala.  790. 
Ark.— Cockrill  v.  Sanders,  8  S.  W.  83J. 
Oal. — Howard  v.  Throckmorton,  48  Cal. 
482.  Colo.— Fillmore  v.  Wells,  10  Colo. 
228,  15  Pac.  343,  3  Am.  St.  Eep.  567. 
D.  C. — Armstrong  v.  Pennebaker,  39 
A])Tp.  Cas.  92.  111. — Harris  v.  Anthony, 
260  111.  286,  103  N.  E.  199;  Wright  v. 
Clark,  187  111.  App.  309.  Ind.— Blank- 
enbaker  v.  Bank  of  Commerce,  85  Ind. 
459;  Princeton  Coal  &  Min.  Co.  v.  Gil- 
christ, 51  Ind.  App.  216,  99  N.  E.  426. 
N.  y.— Chester  v.  Jumel,  125  N.  Y.  237, 
26  N.  E.  297,  35  N.  Y.  St.  4;  Lynch  v. 
Willard,  6  Johns.  Ch.  342;  Warner  v. 
Hoffman,  4  Edw.  Ch.  381;  Martin  v. 
Piatt,  5  N.  Y.  St.  284.  Ore.— Alexan- 
der V.  Munroe,  54  Ore.  500,  103  Pac. 
514,  101  Pac.  903,  135  Am.  St.  Eep. 
840.  Tenn. — Cooper  &  Keys  v.  Bell, 
127  Tenn.  142,  153  S.  W.  844,  Ann.  Cas. 
1914B,   980. 

[a]  An  equitable  proceeding  may  be 
brought  by  an  attorney  to  carry  into 
execution  a  decree  rendered  in  favor 
of  a  corporation  in  a  suit  brought  by 
a  minority  stockholder  against  major- 
ity stockholders, -where  such  decree  is 
satisfied  of  record  without  payment  of 
the  attorney's  fee  decreed  therein. 
Princeton  Coal  &  Min.  Co.  v.  Gilchrist, 
51  Ind.  App.  216,  99l  N.  E.  426. 

40.  McGowan  r.  Parish,  237  U.  S. 
285,  35  Sup.  Ct.  543,  59  L.  ed.  955,  re- 
versing  39  App.  Cas.   (D.  C.)   184. 

41.  Eust  V.  Larue,  4  Litt.  (Ky.)  411, 
14   Am.   Dec.   172.     See  also   supra,  I, 


A,  1,  and  Eoss  v.  Chicago  E.  I.  &  P.  B. 
Co.,  55  Iowa  691,  8  N.  W.  644,  holding 
that  a  lawyer  may  recover  in  an  action 
in  equity  to  set  aside  the  cancellation 
of  the  one-half  of  a  judgment  assigned 
to  him  by  the  administratrix  of  his 
deceased  client,  in  payment  of  his  fee 
for  recovering  the  same,  even  where 
the  contract  with  the  deceased  client 
was  champertous. 

42.  Cooper  &  Keys  v.  Bell,  127 
Tenn.  142.  153  S.  W.  844,  Ann.  Cas. 
1914B,  980. 

43.  U.  S. — Eandolph  v.  Scruggs,  190 
U.  S.  533,  23  Sup.  Ct.  710,  47  L.  ed. 
1165;  Harrison  v.  Perea,  168  U.  S.  311, 
18  Sup.  Ct.  129,  42  L.  ed.  478;  Cen- 
tral Eailroad  v.  Pettus,  113  U.  S.  116, 
5  Sup.  Ct.  387,  28  L.  ed.  915;  Trustees 
V.  Greenough,  105  U.  S.  527,  26  L.  ed. 
1157;  Bray  v.  Staples,  180  Fed.  321,  103 
C.  C.  A.  451;  Bowker  v.  Haight  & 
Freese  Co.,  170  Fed.  67,  95  C.  C.  A. 
343;  Jefferson  Hotel  Co.  v.  Brumbaugh, 
168  Fed.  867,  94  C.  C.  A.  279;  Haight  & 
Freese  Co.  v.  Weiss,  165  Fed.  430,  91  C. 
C.  A.  380;  Burden  Central  Sugar-Ee- 
fining  Co.  v.  Ferris  Sugar-Mfg.  Co.,  87 
Fed.  810,  31  C.  C.  A.  233.  Buell  r. 
Kanawha  Lumb.  Corp.,  201  Fed.  762; 
In  re  Gillaspie,  190  Fed.  88;  Pusey  v. 
Pennsylvania  Paper  Mills,  173  Fed. 
629;  Edwards  v.  Bay  State  Gas  Co., 
172  Fed.  971;  Miers  v.  Columbia  Mut. 
Bldg.  &  L.  Assn.,  166  Fed.  781;  William 
Firth  Co.  v.  Millen  Cotton  Mills,  129 
Fed.  141;  Adams  v.  Kehlor  Milling  Co., 
38  Fed.  281;  Central  Trust  Co.  r.  Wa- 
bash, St.  L.  &  P.  Ey.  Co.,  23  Fed.  675. 
la. — In  re  Deck's  Guardianship,  158 
Iowa  242,  139  N.  W.  550.  Ky.— Trim- 
ble &  Bell  V.  Acme  Mills  &  Elevator 

Vol.  XVIII 


840 


LAWYER  AND  CLIENT 


complainant's  claims,  will  be  thereby  impaired,**  and  when  necessary 
will  determine  the  reasonable  amount  of  such  compensation/^  But 
courts  of  equity  will,  as  a  rule,  refuse  to  fix  the  compensation  due  an 
attorney  in  ordinary  litigation,*®  and  will  leave  him  to  his  action  at 
law,  when  an  adequate  remedy  therein  is  to  be  had.*^  But  in  the  settle- 
ment of  the  estates  of  decedents,  the  court  will  ascertain  the  reasonable 
value  of  an  attorney's  services  to  the  executor  or  administrator,  and 
allow  the  same  to  be  paid,*^  and  in  the  settlement  of  corporate  and 
trust  matters  the  same  rule  applies.*^  Equity  will  not  decree  specific 
performance  of  an  unconscionable  contract  in  a  suit  by  a  lawyer 
against  his  client,  procured  by  the  former  from  the  latter/^ 

2.     Enforcement  of  Lien.  —  An  attorney  may  usually  enforce  his 
lien  by  a  suit  in  equity  in  his  own  name,°^  regardless  of  any  remedy 


Co.,  151  Ky.  570,  152  S.  W.  561.  Md. 
Terminal  Freezing  &  Heating  Co.  v. 
Whitelock,  120  Md.  408,  87  Atl.  820. 
S.  C. — Lawton  v.  Perry,  45  S.  C,  319, 
23    S.    E.    53. 

44.  Buell  V.  Kanawha  Lumb.  Corp., 
201  Fed.  762;  In  re  Gillaspie,  190  Fed. 
88. 

[a]  The  only  proper  cases  that  can 
arise  where  courts  of  equity,  and  bank- 
ruptcy as  well,  can  award  compensa- 
tion to  an  attorney  out  of  funds  due 
others  than  his  client  is  where  such 
attorney,  representing  one  of  a  class 
of  complainants,  has  created  or  brought 
into  the  custody  of  the  court  a  fund 
inuring  to  the  benefit  of  all  those  be- 
longing to  such  class.  In  re  Gillaspie, 
190  Fed.  88. 

45.  U.  S.— Bray  v.  Staples,  180  Fed. 
321,  103  C.  C.  A.  451.  Ky.— Trimble 
&  Bell  V.  Acme  Mills  &  Elevator  Co., 
151  Ky.  570,  152  S.  W.  561.  Md. 
Terminal  Freezing  &  Heating  Co.  V. 
Whitelock,  120  Md.  408,  87  Atl.  820. 

46.  In  re  Gillaspie,  190  Fed.  88. 

47.  U.  8.— In  re  Gillaspie,  190  Fed. 
88.  Ky.— Foot  r.  Culbertson,  8  Ky.  L. 
Rep.  62.  N.  J.— Black  r.  Black,  32  N. 
J.  Eq.  74.  N.  Y.—In  re  Southwick,  1 
Johns.  Ch.  22;  Lorillard  v.  Robinson,  2 
Paige   276. 

See  sujna,  I,  A. 

48.  La. — Succession  of  Percival,  138 
La.  .543,  70  So.  505.  Md.— Elosser  v. 
Fletcher,  126  Md.  244,  94  Atl.  776; 
Friedenwald  v.  Burke,  123  Md.  511,  91 
Atl.  461.  N.  Y.— Wood  r.  Cregan,  170 
App.  Div.  533,  156  N.  Y.  Supp.  810; 
In  re  Tierney's  Estate,  88  Misc.  347, 
151  N.  Y.  Suiip.  972;  Matter  of  Brown, 
87  Misc.  541,  151  N.  Y.  Supp.  390; 
Matter  of  Kings  County  Trust  Co,  86 
Misc.   176,   149   N.  Y.  Supp.   124.     Va. 
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Belmont  v.  McAllister,  116  Va.  285,  81 
S.  E.  81. 

[a]  A  surrogate  court  has,  incident- 
ally, power  to  determine  the  amount 
■  of  an  attorney's  lien  existing  against 
an  estate  in  course  of  administration 
therein.  Wood  v.  Cregan,  170  App. 
Div.  533,  156  N.  Y.  Supp.  810. 

49.  Trimble  v.  Acme  Mills  &  Ele- 
vator Co.,  151  Ky.  570,  152  S.  W.  561. 

[a]  "The  fees  of  attorneys  are  to 
he  regulated  in  a  large  measure  by  the 
character  of  service  they  render,  the 
amount  in  controversy,  and  the  bene- 
fits their  clients  derive  from  their 
service."  Trimble  v.  Acme  Mills  & 
Elevator  Co.,  151  Ky.  570,  152  S.  W. 
561. 

50.  Ralphsnyder  V.  Titus,  74  W.  Va. 
204,  82  S.  E.  257. 

51.  U.  S. — Barnes  v.  Alexander,  232 
U.  S,  117,  34  Sup.  Ct.  276,  58  L.  ed. 
530  (affirming  13  Ariz.  338,  114  Pac. 
£•52) ;  Middlesworth  v.  Houston  Oil  Co., 
184  Fed.  857,  107  C.  C.  A.  181;  Meighan 
v.  American  Grass  Twine  Co.,  154  Fed. 
346,  83  C.  C.  A.  124;  Brown  v.  Morgan, 
163  Fed.  395;  Ingersoll  v.  Coram,  127 
Fed.  418.  Ala. — Harton  v.  Amason.  195 
Ala.  594,  71  So.  180.  Ark.— Osborne  v. 
Waters,  92  Ark.  388,  123  S.  W.  374; 
Greenlee  v.  Rowland,  85  Ark.  101,  107 
S.  W.  193;  Lane  v.  Hallum,  38  Ark. 
385;  Gist  v.  Hanly,  33  Ark.  233.  Cal. 
Elliott  V.  Leopard  Min.  Co.,  52  Cal. 
355.  Colo.— Davidson  v.  La  Plata,  26 
Colo.  549,  59  Pac.  46;  Fillmore  v.  Wells, 
10  Colo.  228,  15  Pac.  343,  3  Am.  St. 
Rep.  567;  Bell  t.  Board  of  Comrs.  of 
Lake  County,  26  Colo.  App.  192,  141 
Pac.  861.  Ga. — Davis  v.  Jackson,  86  Ga. 
138,  12  S.  E.  299.  111.— Smith  v.  Young, 
62  ill.  210;  Humphrey  v.  Browning,  46 
HI.   476,   95   Am.   Dec.   446;    Steele   v. 
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specially  provided  by  statute,^^  whether  against  the  original  decree 
and  the  property  covered  thereby ,^'^  or  against  a  fund  derived  there- 
from and  in  the  hands  of  an  attorney  or  trustee  for  distribution,^*  or 
against  the  defendant,  when,  with  notice  of  the  lien,  he  has  paid 
the  fund  to  the  client,*'  and  the  client  is  insolvent  or  irresponsible;^* 
or  he  may  enforce  it  by  summary  proceedings  under  the  equitable 
powers  of  the  court  f^  and  he  may  follow  such  fund,  when  identified, 
into  the  hands  of  others  than  the  person  originally  receiving  it.^*  But 
where  a  fund  secured  by  the  decree  has  been  paid  into  the  registry  of 
the  court,  the  proper  procedure  is  by  petition  to  the  chancellor,  in- 


Lamb,  184  111.  App.  577;  Brandes  v. 
Dressel,  181  111.  App.  300.  Ind.— Koons 
V.  Beach,  147  Ind.  137,  45  N.  E.  601, 
46  N.  E.  587;  Wood  v.  Hughes,  138 
Ind.  179,  37  N.  E.  588;  Blankenbaker 
V.  Bank  of  Commerce,  85  Ind.  459.  la. 
Sweeley  v.  Sieman,  123  Iowa  183,  98 
N.  W.  571.  Miss. — Martin  v.  Harring- 
ton, 57  M;iss.  208.  N.  H.— Christie  v. 
Sawyer,  44  N.  H.  298.  N.  Y.— Fischer- 
Hansen  v.  Brooklyn  Heights  E.  Co., 
173  N.  Y.  492,  66  N.  E.  395;  Adams 
f.  Fox,  40  N.  Y.  577;  Matter  of  Salant, 
158  App.  Div.  697,  143  N.  Y.  Supp. 
870  (aprnied  in  210  N.  Y.  622,  104 
N.  E.  1140);  Matter  of  Winkler,  146 
App.  Div.  927,  131  N.  Y.  Supp.  124; 
Eansom  v.  Cutting,  112  App.  Div.  150, 
98  N.  Y.  Supp.  282,  18  N.  Y.  Ann. 
Cas.  238  (affirmed  in  187  N.  Y.  528,  80 
N.  E.  1119,  188  N.  Y.  447,  81  N.  E. 
324);  Tynan  v.  Mart,  53  Misc.  49,  103 
N.  Y.  Supp.  1033;  Fox  v.  Fox,  24  How. 
Pr.  409.  Ohio. — Pennsylvania  Co.  v. 
Thatcher,  78  Ohio  St.  175,  85  N.  E. 
55.  Ore. — Alexander  v.  Munroe,  54  Ore. 
500,  101  Pac.  903,  103  Pac.  514,  135 
Am.  St.  Rep.  840.  Tenn. — Payne  v. 
Payne,  106  Tenn.  467,  61  S.  W.  767; 
Covington  v.  Bass,  88  Tenn.  496,  12 
S.  W.  1033;  Brown  V.  Bigley,  3  Tenn. 
Ch.  618;  Bowling  v.  Scales,  1  Tenn. 
Ch.  618. 

[a]  An  attorney's  general  lien  on 
his  client's  papers  in  his  possession  is 
merely  passive  and  retaining,  and  is 
not  susceptible  of  active  enforcement. 
Everett  v.  Alphai  Portland  Cement  Co., 
225  Fed.  931,  141  C.  C.  A.  55. 

[b]  But  a  specific  lien  may  be  en- 
forced by  an  attorney  upon  a  paper, 
fund  or  other  specific  property  in  his 
possession  belonging  to  his  client. 
Goodwin  Film  &  Camera  Co.  v.  East- 
man Kodak  Co.,  216  Fed.  831. 

52.  Fischer  v.  Brooklyn  Heights  R. 
Oo.,    173    N.    Y.    492,    66    N.     E.     395; 


Morey  v.  Schuster,  81  Misc.  515,  142 
N.  Y.  Supp.  1054,  reversed  on  other 
grounds,  159  App.  Div.  602,  145  N.  Y. 
Supp.  258. 

53.  U.  S. — Barnes  v.  Alexander,  232 
U.  S.  117,  34  Sup.  Ct.  276,  58  L.  ed. 
530,  aifirining  13  Ariz.  338,  114  Pac. 
952.  111.— Steele  v.  Lamb,  184  111.  App. 
577.  Minn.— Farmer  v.  Stillwater  Co., 
108  Minn.  41,  121  N.  W.  418. 

[a]  Death  of  Client  Pending  Suit. 
One  may  also  sue  in  equity  to  enforce 
his  lien  against  a  judgment  in  fore- 
closure secured  for  a  client  who  died 
while  the  suit  was  pending,  where  the 
executrix  employed  another  attorney 
to  obtain  the  judgment  and  bought  the 
mortgaged  property.  Skinner  v.  Busse, 
38  Misc.  265,  77  N.  Y.  Supp.  560,  11 
Ann.  Cas.  156. 

54.  U.  S. — Barnes  v.  Alexander,  232 
U.  S.  117,  34  Sup.  Ct.  276,  58  L.  ed. 
530,  affirming  13  Ariz.  338,  114  Pac. 
952.  Ala — Fuller  v.  Clemmons,  158 
Ala.  340,  48  So.  101.  Ind.— Wood  v. 
Hughes,  138  Ind.  179,  37  N.  E.  588. 
N.  Y.—In  re  Tierney  's  Estate,  88  Misc. 
347,  151  N.  Y.  Supp.  972. 

55'.  Bell  V.  Board  of  Comrs.  of  Lake 
County,  26  Colo.  App.  192,  141  Pac. 
861;  Flint  v.  Hubbard,  16  Colo.  App. 
464,  66  Pac.  446;  Levy  i-.  Hirschberg, 
85   Misc.   249,   148   N.   Y.   Supp.   422. 

56.  Fischer  i?.  Brooklyn  Heights  R. 
Co.,  173  N.  Y.  492,  66  N.  E.  395. 

57.  See  supra,  I,  A,  2,  b,  (II),  (C).* 

58.  Barnes  v.  Alexander,  232  U.  S. 
117,  34  Sup.  Ct.  276,  58  L.  ed.  530 
{affirming  13  Ariz.  338,  114  Pac.  952); 
Fitzgerald's  Exrx.  v.  Irby,  99  Va.  81. 
37   S.   E.   777. 

[a]  "It  is  one  of  the  familiar  rules 
of  equity  that  a  contract  to  convey  a 
specific  object  even  before  it  is  ac- 
quired will  make  the  contractor  a 
trustee  as  soon  as  he  gets  a  title  to 
the  thing,"  and  an  attorney  may  pro- 
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stead  of  original  bill.^®  Where  an  attorney  has  a  contract  for  a  con- 
tingent fee  for  a  percentage  of  the  recovery,  and  the  parties  honestly 
settle  the  case  out  of  court,  the  attorney  may  enforce  his  lien  there- 
under in  a  suit  in  equity  against  the  plaintiff  and  defendant.**"  In 
some  jurisdictions  an  attorney's  lien  upon  real  property  is  foreclosed 
in  the  same  manner  as  a  mortgage  is  foreclosed  f^  but  in  other  juris- 
dictions this  lien  cannot  be  enforced  against  the  real  estate  of  the 
client.*^  A  bill  to  enforce  a  lien  for  attorney's  fees  against  a  money 
decree  need  not  be  filed  at  the  term  of  court  at  which  the  decree  was 
rendered,  since  it  is  not  designed  to  alter  or  disturb  such  decree;®' 
likewise,  a  petition  in  equitable  proceedings  to  enforce  a  lien  may  bej 
filed  after  the  action  in  which  the  services  were  rendered  has  beei 
settled  and  dismissed.®* 

C.  Parties,  Pleadings  and  Defenses.  —  1.  Parties.  —  a.  Plain- 
tiff. —  Where  a  firm  is  employed  the  action  should  be  brought  in  the 
names  of  the  members  of  the  firm,  although  the  services  may  have 
been  performed  by  one  of  them  only,®^  or,  under  some  statutes,  in  the 
name  of  the  firm ;®®  but  where  one  member  of  a  firm  has  been  in- 
dividually employed  under  circumstances  which  da  not  amount  to  em- 
ployment of  the  firm,  he  alone  should  sue  for  the  compensation.'' 


ceed  in  equity  to  enforce  his  lien  thus 
created  against  such  trustee  or  even 
another  person  to  whom  the  fund 
passes.  Barnes  v.  Alexander,  232  U.  S. 
117,  34  Sup.  Ct.  276,  58  L.  ed.  530, 
afflrmi7ig    13    Ariz.    338,    114    Pac.    952. 

59.  Ala. — Fuller  v.  Clemmons,  158 
Ala.  340,  48  So.  101;  Warfield  v.  Camp- 
bell, 38  Ala.  527,  82  Am.  Dec.  724. 
Fla.— Lewis  v.  Gaillard,  70  Fla.  172,  69 
So.  797.  111. — Standidge  v.  Chicago 
Eys.  Co.,  254  111  524,  98  N.  E.  963, 
Ann.  Cas.  1913C,  65,  40  L.  E.  A.  (N. 
S.)   529. 

[a]  For  "What  Services. — An  attor- 
ney may  recover  under  his  lien  not 
only  for  his  services  and  disbursements 
in  the  case  in  which  the  judgment 
sought  to  be  charged  was  rendered,  but 
for  his  services  and  disbursements  in 
any  other  case  so  connected  with  it 
as  to  form  the  basis  on  which  such 
judgment  was  rendered,  or  which  may 
be  essential  to  the  realization  of  such 
judgment.  He  cannot  include  in  such 
recovery,  however,  services  rendered  in 
other  separate  and  distinct  cases. 
Fowler  v.  Lewis'  Admr.,  36  W.  Va. 
112,  14  S.  E.  447. 

60.  Marshall  v.  Meech,  51  N.  Y.  140, 
10  Am.  Rep.  572;  Oishei  v.  Metropolitan 
St.  Ry.,  110  App.  Div.  709,  97  N.  Y. 
Supp.  447;  Matter  of  Evans,  58  App. 
Div.  502,  69  N.  Y.  Supp.  482;  Roch- 
fort  V.  Metropolitan  St.  Ey.  Co.,  50  App. 
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Div.  261,  63  N.  Y.  Supp.  1036,  30  Civ. 
Proc.  285;  Pilkington  v.  Brooklyn 
Heights  E.  E.,  49  App.  Div.  22,  63 
N.  Y.  Supp.  211;  Levy  v.  Hirschberg, 
85  Misc.  249,  148  N.  Y.  Supp.  422; 
Moorhouse  r.  Brooklyn  Heights  E.  E., 
43  Misc.  414,  89  N.  Y.  Supp.  332;  Fen- 
wick  V.  Mitchell,  34  Misc.  617,  70  N. 
Y.   Supp.  667. 

61.  Moss  V.  Strickland,  138  Ga.  539, 
75  S.  E.  622. 

62.  Harton  v.  Amason,  195  Ala.  594, 
71   So.   180. 

63.  Fuller  v.  Clemmons,  158  Ala.  340, 
48  So.  101. 

64.  Farmer  v.  Stillwater  Water  Co., 
108  Minn.  41,  121  N.  W.  418. 

65.  Ind. — French  v.  Cunningham, 
149  Ind.  632,  49  N.  E.  797.  N.  Y. 
Warner  v.  Griswold,  8  Wend:  665.  Vt. 
Maynard  r.  Briggs,  26  Vt.  94.  Wash. 
Thorp  i\  Ramsey,  51  Wash.  530,  99 
Pac.  584;  Dennis"  v.  Seattle  First  Nat. 
Bank,  33  Wash.  161,  73  Pac.  1125. 

See  generally  the  title  "Partner- 
ship." 

66.  Thorp  v.  Ramsey,  51  Wash.  530, 
99  Pac.  584.  See  generally  the  title 
"Partnership." 

[a]  A  firm  may  sue  on  a  contract 
for  services  made  by  one  of  its  mem- 
bers. Dennis  v.  First  Nat.  Bank,  33 
Wash.  161,  73  Pac.  1125. 

67.  See  the  following  cases:  Cal. 
Webb  r.  Trescony,  76  Cal.  621,  18  Pac. 
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Attorneys  who  have  been  employed  to  act  together  in  the  same  case 
or  matter  may,  it  has  been  held,  join  in  a  sing^le  action  to  recover  for 
their  services  though  they  are  not  partners.®*  An  attorney's  lien 
can  only  be  enforced,  as  a  general  rule,  by  the  attorney  himself,'"  or 
by  his  assignee,^"  unless  it  is  otherwise  provided  by  statute/^ 

b.  Defendant.  —  In  an  action  or  proceeding  to  enforce  an  attorney's 
lien,  all  parties  interested  should  be  made  parties  thereto,^^  including 
the  attorney's  client  or  employer/^  unless  his  interests  can  in  nowise 
be  affected/* 

2.  Pleadings.  —  a.  Generally.  —  In  an  action  by  a  lawyer  to  re- 
cover for  services  or  to  foreclose  his  lien  therefor,  the  complaint,  an- 
swer and  other  pleadings  will  be  governed  by  the  usual  rules  of  plead- 
ing." 


796.  Fla.— Stewart  v.  Beggs,  56  Fla. 
565,  47  So.  932.  IlL— Mioshier  v.  Frost, 
110  111.  206;  James  T.  Hair  Co.  v. 
Thorne,  27  111.  App.  502.  Mich.— Os- 
trander  v.  Capital  Inv.,  etc.  Loan  Assn., 
130  Mich.  312,  89  N.  W.  964.  Miss. 
Anderson  v.  Tarpley,  6  Smed.  &  M. 
507.  N.  Y.— McCabe  v.  Goodfellow,  133 
N.  Y.  89,  30  N.  E.  728,  17  L.  E.  A. 
204  (reversing  61  Hun  619,  15  N.  Y. 
Supp.  377,  21  Civ.  Proc.  65,  39  N.  Y. 
St.  941) ;  Piatt  v.  Halen,  23  Wend.  456. 

68.  Starrett  v.  Gault,  62  111.  App. 
209. 

69.  N.  Y.— Fenlon  V.  Paillard,  46 
Misc.  151,  93  N.  Y.  Supp.  1101.  Tenn. 
Vinson  v.  Cantrell  (Tenn.  Ch.  App.), 
56  S.  W.  1034.  W.  Va.— Fisher  r. 
Mylius,   62   W.   Va.    19,   57    S.    E.   276. 

70.  Cal.— Goad  v.  Hart,  128  Cal.  197, 
60  Pac.  761,  964;  Taylor  i:  Black 
Diamond  Coal  Min.  Co.,  86  Cal.  589, 
25  Pac.  51.  Ind.— Day  v.  Bowman,  109 
Ind.  383,  10  N.  E.  126.  Minn.— Siblev 
V.  Pine,  31  Minn.  201,  17  N.  W.  337. 
N.  Y. — Leask  v.  Hoagland,  64  Misc. 
156,  118  N.  Y.  Supp.  1035,  reversed  on 
other  grounds  in  136  App.  Div.  658, 
121  N.  Y.  Supp.  197.  W.  Va.— Fisher 
V.  Mylius,  62  W.  Va.  19,  57  S.  E.  276. 

71.  Matter  of  Edward  Ney  Co.,  114 
App.  Div.  467,  99  N.  Y.  Supp.  982; 
I-evy  V.  Hirschberg,  85  Misc.  249,  148 
N.  Y.  Supp.  422. 

72.  Miss.— Clarke  v.  Ratcliflfe,  7 
How.  162;  Harrison  v.  Murphy,  106 
Mo.  App.  465,  80  S.  W.  724.  Mont. 
Coombe  v.  Knox,  28  Mont.  202,  72  Pac. 
641.  N.  Y.— Adams  v.  Fox,  40  N.  Y. 
577. 

73.  Matter  of  Winkler,  146  App. 
Div.  927,  131  N.  Y.  Supp.  124;  Oishei 
V.  Pennsylvania  E.  Co.,  117  App.  Div. 
110,  102  N.  Y.  Supp.  368    (affirmed  in 


191  N.  Y.  544,  85  N.  E.  1113);  Oishei 
V.  Pennsylvania  E.  Co.,  101  App.  Div. 
473,  91  N.  Y.  Supp.  1034.  But  see  Bell 
r.  Lake  County  Comrs.,  26  Colo.  App. 
192,  141  Pac.  861;  Proctor  Coal  Co.  v. 
Tye,  123  Ky.  381,  96  S.  W.  512. 

[a]  The  employer  is  a  proper  party 
defendant,  whether  he  was  a  party  to 
the  action  in  which  the  services  were 
rendered  or  not.  Harrison  v.  Murphy, 
106  Mo.  App.  465,  80  S.  W.   724. 

74.  Aspinwall  v.  Sabin,  22  Neb.  73, 
34  N.  W.  72,  3  Am.  St.  Eep.  258. 

75.  Colo. — Miller  v.  Houston,  27 
Colo.  App.  89,  146  Pac.  786.  Ind. 
Hanna  v.  Island  Coal  Co.,  5  Ind.  App. 
163,  31  N.  E.  846,  51  Am.  St.  Eep. 
246.  N.  Y.— Oishei  v.  New  York  Taxi- 
cab  Co.,  136  App.  Div.  683,  121  N.  Y. 
Supp.   472. 

See  particular  titles  dealing  with  par- 
ticular phases  of  pleading. 

[a]  The  complaint  or  petition  should 
allege  the  amount  due  by  setting  out 
the  contract  fixing  the  amount,  or  by 
alleging  the  value  of  the  services 
sought  to  be  recovered.  Miller  r.  Hous- 
ton, 27  Colo.  App.  89,  146  Pac.  786; 
Wood  V.  Hughes,  138  Ind.  179,  37  N. 
E.  588;  Day  f.  Bowman,  109  Ind.  383, 
10  N.  E.  126;  Adams  v.  Lee,  82  Ind. 
587;  Dunning  v.  Galloway,  47  Ind. 
182. 

[b]  Specific  Damages. — A  complaint 
is  an  action  by  an  attorney  against 
his  client  for  a  breach  of  contract  is 
not  insuflficient  for  failure  to  allege 
specific  damages  if  the  facts  stated 
constitute  in  law  the  damages  and  their 
measure.  Bartlett  v.  Odd  Fellows'  Sav. 
Bank,  79  Cal.  218,  21  Pac.  743,  12  Am, 
St.  Eep.  139. 

[c]  Contingent  Fee. — A  petition  in 
an    action    on    a    contract    for    a   con- 
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b.  Complaint.  —  (I.)  Generally.  —  In  an  action  to  recover  the 
reasonable  value  of  his  services,  a  lawyer  will  not,  usually,  be  required 
to  segregate  and  itemize  his  claim  by  making  a  separate  charge  for 
each  step  taken  in  the  preparation  and  trial  of  several  actions  con- 
ducted by  hira.'^^  While  it  is  proper  that  a  complaint  in  an  action  for  ^ 
attorney's  fees  should  allege  that  the  plaintiff  is  a  duly  licensed  at- 
torney, it  has  been  held  that  it  is  not  necessary  that  it  shall  contain 
such  allegation." 

(II.)  Substantial  Averments.  —  The  complaint  or  petition^'  in  such 
action  should  contain  allegations  that  the  services  were  rendered  at 
the  request  of  defendant,'^"  or  his  duly  authorized  agent  or  attorney,®*^ 
or  that  such  services  were  accepted  or  the  act  of  rendering  them  had 


tingent  fee,  which  fails  to  allege  a 
recovery  in  defendant's  case  as  the 
result  of  plaintiff's  services  has  been 
held  not  to  state  a  cause  of  action. 
Bryant  v.  Mosher,  96  Neb.  555,  148 
N.   W.  329. 

[d]  Express  Contract. — A  complaint 
which  alleges  an  express  contract  for 
an  attorney's  fee  does  not  sustain  a 
recovery  on  quantum  meruit  for 
services  rendered.  Egan  v.  Burnight, 
34  S.  D.  473,  149  N.  W.  176,  Ann.  Cas. 
1917A,  539.  See  supra,  I,  A,  1,  and 
the  title  "Implied  and  Express  Agree- 
ments. ' ' 

76.  Thorp  v.  Ramsey,  51  Wash.  530, 
99   Pac.   584. 

[a]  "It  occurs  toi  me  that  it  would 
be  impracticable  for  an  attorney  who 
is  general  counsel  of  a  corporation,  and 
precluded  from  taking  fees  against  it, 
to  keep  an  itemized  account  of  the 
services  rendered  such  client.  Where 
a  corporation  feels  authorized  to  call 
on  its  attorney  at  any  and  all  times 
for  legal  advice,  to  guide  and  protect 
it  in  its  complicated  business  affairs, 
we  can  well  see  how  difficult  it  would 
be  to  place  an  estimate  on  each  item 
of  service,  and  for  this  reason,  attor- 
neys who  are  thus  retained  should  be 
allowed  to  make  a  general  charge  for 
such  general  service,  and  in  the  ab- 
sence of  any  express  contract,  to  re- 
cover what  such  services  are  reason- 
ably worth."  Watts  v.  West  Virginia 
Southern  R.  R.  Co.,  48  W.  Va.  262,  37 
S.   E.   700. 

[b]  An  attorney  will  be  required  to 
set  out  in  his  complaint,  or  a  bill  of 
particulars,  the  actions  or  matters  in 
which  the  services  were  rendered. 
Thorp  V.  Ramsey,  51  Wash.  530,  99 
Pac.  584. 

77.  Miller  v.  Ballerino,  135  Cal.  566, 
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67  Pac.  1046,  68  Pae.  600;  Prince  v. 
Kennedy,  3  Cal.  App.  404,  85  Pac.  859; 
Kersey  v.  Garton,  77  Mo.  645. 

78.  For  the  substantial  requisites  of 
the  complaint  or  petition  in  such  action 
consult  the  following  cases:  Cal. — Foltz 
r.  Cogswell,  86  Cal.  542,  25  Pac.  60. 
Colo. — Miller  v.  Houston,  27  Colo.  App. 
89,  146  Pac.  786.  Ga,— Davis  v.  Jack- 
son, 86  Ga.  138,  12  S.  E.  299.  Ind. 
Hornaday  v.  Campbell,  21  Ind.  76; 
Ohio,  etc.  R.  Co.  v.  Smith,  5  Ind.  App. 
36,  31  N.  E.  371.  Mont.— Sanford  v. 
Newell,  18  Mont.  126,  44  Pac.  522. 
N.  Y. — Dickinson  r.  Devlin,  14  Jones 
&  S.  232.  Tex.— Fowler  v.  Morrill,  8 
Tex.  153.  Wash.— Thorp  v.  Ramsey,  51 
Wash.  530,  99  Pac.  584.  W.  Va. 
Watts  V.  West  Virginia  Southern  R.  R. 
Co.,  48  W.  Va.  262,  37  S.  E.  700. 

Pleading  in  actions  on  contracts,  see 
the  title  "Implied  and  Express  Agree- 
ments. ' ' 

79.  Ky,— O'Doherty  v.  Bickel,  166 
Ky.  708,  179  S.  W.  848,  Ann.  Cas. 
1917A,  419.  Mo.— Gabbert  v.  Penfield, 
125  Mo.  App.  436,  102  S.  W.  627. 
N.  Y.— Wilson  r.  Burr,  25  Wend.  386. 
Wis. — Brennan  v.  Healy,  157  Wis.  37, 
145  N.  W.  641. 

[a]  A  declaration  is  not  demurrable 
because  many  evidentiary  facts  are  un- 
necessarily averred,  where  it  states 
facts  sufficient  to  warrant  a  recovery. 
Phelps  V.  Hughes,  180  111.  App.  363. 

[b]  It  is  not  necessary  that  the 
services  rendered  at  defendant's  re- 
quest shall  have  been  rendered  for  him, 
in  order  to  recover  under  a  common 
count  for  same.  Wilson  v.  Burr,  25 
Wend.    (N.  Y.)    386. 

80.  O'Dohertv  v.  Bickel,  166  Ky. 
708,  179  S.  W.  848,  Ann.  Cas.  1917A, 
419. 
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been  ratified  by  defendant.®^  It  should  contain  proper  statements  of 
the  services  rendered,®^  the  dates  of  the  different  services,'^  or  actions 
in  connection  with  which  they  were  performed,''*  or  the'  periods  within 
which  they  were  performed,^^  the  value  or  agreed  price  of  the  services,^^ 
and  that  the  same  is  due  and  unpaid.^^  If  there  was  any  condition 
precedent,  its  performance  should  be  alleged.^^ 

It  has  been  held  that  an  allegation  of  demand  for  payment,®^  or  of 
a  promise  to  pay,  is  unnecessary.^"  Where  the  action  is  for  the  fore- 
closure of  the  attorney's  lien,  the  complaint  should  allege  the  proper 
service  of  notice  of  such  lien  upon  the  defendant,  if  notice  be  neces- 
sary,'^ state  all  the  facts  essential  to  the  existence  of  the  lien,^^  allege 
the  amount  due,  whether  on  contract  fixing  the  same,  or  for  the 
reasonable  value  of  the  services  rendered,^^  and  if  a  recovery  is  sought 
upon  the  ground  of  fraud  or  collusion  between  the  parties,  the  facts 
constituting  such  fraud  or  collusion  must  be  pleaded."* 

c.  Demurrer  and  Answer.  —  Demurrer  and  answer  are  governed 
by  the  general  rules  elsewhere  treated."^  The  plea  or  answer  must 
either  expressly  deny  the  facts  pleaded  by  the  plaintiff,"*'  or  allege 


81.  Cleveland,  etc.  R.  Co.  v.  Shrum, 
24  Ind.  App.  96,  55  N.  E.  515. 

82.  Fairbanks,  Morse  &  Co.  v.  Wee- 
ber,  15  Colo.  App.  268,  62  Pac.  368; 
Warder  v.  Seitz,  157  Mo.  140,  57  S.  W. 
537. 

[a]  Unnecessary  to  itemize  the  serv- 
ices where  they  relate  to  a  single  case 
or  matter.  Derringer  v.  Pugh,  7  Ohio 
Cir.  Ct.  158;  Phillips  v.  Stanton,  9 
N.  Y.  St.  503.  Compare  Cummings  v. 
Thomas,  1  W.  N.  C.   (Pa.)   311. 

83.  McMahon  v.  Duffy,  36  Ore.  150, 
59  Pac.   184. 

84.  Thorp  v.  Eamsey,  51  Wash.  530, 
99  Pac.   584. 

85.  Pierce  v.  Parker,  121  Mass.  403; 
Watts  V.  West  Virginia  Southern  R. 
Co.,  48  W.  Va.  262,  37  S.  E.  700. 

86.  See  iJifra,  this  note. 

[a]  Value  of  separate  items  need 
not  be  stated  where  they  all  relate  to 
one  matter.  Carothers  v.  Walton 
(Tex.),  1  S.  W.  79;  Watts  v.  West  Vir- 
ginia So.  Ry.  Co.,  48  W.  Va.  262,  37 
S.   E.   700. 

87.  Harlan  v.  Lambert,  19  Cal.  App. 
349,  125  Pac.  1079;  McMahon  v.  Duffy, 
36  Ore.  150,  59  Pac.  184.  See  Prince 
V.  Kennedy,  3  Cal.  App.  404,  85  Pac. 
859. 

88.  Roysdon  v.  Sumner,  2  Ark.  465; 
Wilson  V.  Barnes,  13  B.  Mon.  (Ky.) 
330. 

89.  Gibbs  v.  Davis,  11  Ore.  288,  3 
Pac.  677. 

90.  Cusick  V.  Boyne,  1  Cal.' App.  643, 


82    Pac.    985;    Sanford   v.     Newell,     18 
Mont.  126,  44  Pac.  522. 

91.  Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  31  N.  E.  846,  51  Am.  St. 
Rep.  246;  Simpson  v.  Federal  Lead  Co. 
(Mo.  App.),  187  S.  W.  1123. 

92.  Alabama  Western  R.  Co.  v. 
Foshee,  183  Ala.  182,  62  So.  500;  Smith 
V.  Acker  Process  Co.,  102  App.  Div. 
170,  92  N.  Y.  Supp.  351. 

[a]  Complaint  held  sufficient  in  the 
following  cases:  Colo. — Miller  v.  Hous- 
ton, 27  Colo.  App.  89,  146  Pac.  786; 
Flint  V.  Hubbard,  16  Colo.  App.  464, 
66  Pac.  446.  Mo.— Taylor  v.  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co., 
207  Mo.  495,  105  S.  W.  740.  Mont. 
Coombe  v.  Knox,  28  Mont.  202,  72  Pac. 
641. 

93.  Ga.— Franklin  v.  Ford,  13  Ga, 
App.  469,  79  S.  E.  366.  Ind.— Wood 
V.  Hughes,  138  Ind.  179,  37  N.  E.  588; 
Day  V.  Bowman,  109  Ind.  383,  10  N. 
E.  126;  Adams  v.  Lee,  82  Ind,  587; 
Dunning  v.  Galloway,  47  Ind.  182. 
Miss.— Harney  v.  Demoss,  3  How.  174. 
Mont. — Coombe  v.  Knox,  28  Mont,  202. 
72  Pac.  641. 

94.  Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  31  N,  E.  846,  51  Am.  St. 
Rep.  246. 

95.  See  the  titles  "Answers;" 
"Demurrer;"   "Denials." 

96.  Heiberger  v.  Worthington,  23 
App.  Cas.  (D.  C.)  565;  Whiting  v. 
Davidge,  23  App.  Cas.  (D.  C.)  156; 
Pierce  v.  Newlin,  46  Misc.  122,  91  N.  Y. 
Supp.  377. 
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facts  setting  up  an  affirmative  defense.^'^  The  defendant  may  plead  as 
a  defense  that  the  eontraet  is  illegal,'^  or  void  as  against  public 
policy,®*  also  lack  of  ordinary  skill  or  diliejence  on  the  part  of  the 
attorney,^  or  that  he  gave  improper  advice  to  the  detriment  of  the 
defendant.^  Champerty  where  relied  on  must  be  specially  pleaded  if 
it  does  not  appear  from  the  plaintiff's  pleadings.^ 

3.  Issues,  Proof,  and  Variance.  —  Where  suit  is  brought  by  an  at- 
torney upon  an  express  contract,  he  should  not  be  permitted  to  prove 
the  value  of  his  services,*  since  the  evidence  must  be  limited  to  the 
issues  raised  by  the  pleadings.^  Under  a  general  denial  the  defendant 
may  show  that  the  alleged  services  were  rendered  by  another  attorney,® 
that  there  was  no  employment,^  that  the  services  were  rendered  under 
a  contract  for  a  contingent  fee,  and  that  nothing  was  recovered,^  that 
the  plaintiff  is  not  entitled  to  recover  because  of  his  negligence  or  lack 
of  skill,*   but  generally  not   that  the   contract  was  champertous  or 


97.  Pierce  v.  Newlin,  46  Misc.  122, 
91    N.   Y.   Supp.   377. 

98.  Matter  of  Co-operative  Law  Co., 
198  N.  Y.  479,  92  N.  E.  15,  1.39  Am. 
St.  Eep.  839,  32  L.  E.  A.  (N.  S.)  55; 
Matter  of  City  of  New  York,  146  App. 
Div.  125,  130  N.  Y.  Supp.  540;  Matter 
of  City  of  New  York,  144  App.  Div. 
107,  128  N.  Y.  Supp.  999;  United  States 
Guaranty  Co.  v.  Brown,  86  Misc.  287, 
149  N.  Y.  Supp.  186;  Cary  v.  Western 
Union  Tel.  Co.,  47  Hun  610,  20  Abb. 
N.  C.  333,  15  N.  Y.  St.  204;  Buxton 
V.  Lietz,  139  N.  Y.  Supp.  46,  affirming 
136  N.  Y.  Supp.  829. 

[a]  Champertous  Contract.  —  That 
the  contract  sued  on  is  champertous 
may  be  set  up  as  a  defense.  la. — Geer 
V.  Frank,  179  111.  570,  53  N.  E.  965, 
45  L.  E.  A.  110,  affirming  79  HI.  App. 
195;  following  Thompson  v.  Eeynolds, 
73  111.  11;  and  correcting  Newkirk  v. 
Cone,  18  111.  449.  la.— Jewell  r.  Neidy, 
61  Iowa  299,  16  N.  W.  141.  Kan.— Atchi- 
son, T.  &  S.  F.  Ey.  Co.  v.  Johnson,  29 
Kan.  218.  Ky. — Eust  v.  Larue,  4  Litt. 
411,  14  Am.  Dec.  172.  Minn.— Gam- 
mons V.  Honerud,  82  Minn.  264,  84 
N.  W.  911;  Gammons  v.  Gulbranson,  78 
Minn.  21,  80  N.  W.  779. 

99.  N.  Y.— United  States  Title  Guar- 
anty Co.  V.  Brown,  86  Misc.  287,  149 
N.  Y.  Supp.  186.  Pa.— Pile  v.  Thomp- 
son, 62  Pa.  Super.  400.  Wis.— Eock  v. 
Ekern,  162  Wis.  291,  156  N.  W.  197. 

1.  Cal. — Hinckley  v.  Krup:,  4  Cal. 
Unrep.  Cas.  208,  34  Pac.  118.  Mo.— Gab- 
bert  V.  Evans,  184  Mo.  App.  283,  166 
S.  W.  635.  N.  Y.— Parker-Smith  v. 
Prince  Mfg.  Co.,  172  App.  Div.  302, 
158  N.  Y.  Supp.  346.     Wis.— Armin  v. 
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Loomis,  82  Wis.  86,  51  N.  W.  1097. 

2.  Eector  v.  Duntley  Mfg,  Co.,  189 
111.  App.  562. 

3.  See  4  Standard  Proc.  968,  and 
Lowery  v.  Illinois  Cent.  E.  Co.,  195 
Ala.  144,  69  So.  954. 

4.  Cal. — Eeynolds  v.  Sorosis  Fruit 
Co.,  133  Cal.  625,  66  Pac.  21.  Colo. 
Eockwell,  etc.  Land  Co.  v.  Castroni,  6 
Colo.  App.  528,  42  Pac.  182.  D.  C. 
Heiberger  r.  Worthington,  23  App.  Cas. 
565.  Ind. — Pennington  v.  Nave,  15  Ind. 
323.  N.  Y.— Marston  v.  Baerenklan,  11 
Misc.  620,  32  N.  Y.  Supp.  785,  66  N. 
Y.  St.  169,  affirmed  in  13  Misc.  13,  33 
N.  Y.  Supp.  994,  67  N.  Y.  St.  844. 
Pa. — Fitzpatriek  v.  Lincoln  Savings, 
etc.  Co.,  194  Pa.  544,  45  Atl.  333; 
Wait's  Appeal,  4  Sad.  511,  9  Atl.  943, 
20  W.  N.  C.  19.  S.  D.— Egan  v.  Bur- 
night,  34  S.  D.  473,  149  N.  W.  176, 
Ann.  Cas.  1917A,  539.  Tex.— Boyd  v. 
Boyce   (Tex.  Civ.  App.),  53  S.  W.  720. 

.5.  Mass. — Cooke  v.  Plaisted,  181 
Mass.  82,  62  N.  E.  1054.  Mo.— Thomp- 
son V.  Emerson,  118  Mo.  App.  232,  94 
S.  W.  818.  Tenn.— Callender  t:  Turpin 
(Tenn.  Ch.  App.),  61  S.  W.  1057. 
Tex. — Higgins  v.  Matlock  (Tex.  Civ. 
App.),  95  S.  W.  571.  Wash. — Sessions 
V.  Wj^rwick,  46  Wash.  165,  89  Pac. 
482. 

6.  Cooper  v.   Stinson,  5   Minn.   201. 

7.  Aldis  V.  Gardner,  1  C.  &  K.  564, 
47  E.  C.  L.  564. 

8.  Freerks  v.  Nurnberg,  33  N.  D. 
587,  157  N.  W.  119. 

9.  Cal.— Bridges  v.  Paige,  13  Cal. 
640.  Ind. — Blizzard  v.  Applegate,  61 
Ind.  368.  la.— Lindsay  v.  Carpenter, 
90  Iowa  529,  58  N.  W.  900.    Mo.— Gab- 
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illfogal,^"  Any  matter  in  mitig^ation  of  damages  may  be  shown  under 
a  general  denial,^^  but  new  affirmative  matter  cannot  be  shown  under 
a  general  denial/^  such  as  bad  faith  on  the  part  of  the  plaintiff/^  or 
payment.^* 

Under  a  petition  stating  a  demand  for  services  rendered,  proof  of 
a  breach  of  contract  whereby  plaintiff  was  prevented  from  rendering 
service,  is  a  manifest  variance  ;^^  and  so  is  proof  of  a  contract  for  a 
specific  fee,  where  the  issue  raised  by  the  pleadings  is  as  to  the  value 
of  the  services  rendered,^^  or  of  a  contract  of  employment  conditioned 
upon  fixing  the  amount  of  the  compensation  in  a  manner  specified.^^ 
But  it  is  not  a  material  variance  where  the  attorney  declares  on  his 
contract,  and  recovers  on  a  quantum  meruit,  when  it  appears  that  a 
full  performance  of  the  contract  was  prevented  by  the  defendant. ^^ 

II.  REMEDIES  OF  CLIENT  AND  OTHERS.  —  A.  Proceedings 
AT  Law.  —  1.  Recovery  of  Money  Wrongfully  Withheld.  —  a.  By 
Action.  — A  client  may  bring  an  action  at  law  against  an  attorney  who 
wrongfully  withholds  from  him  money  or  other  property  which  such 
attorney  has  received  in  his  professional  character  ;^®  or  for  the  recov- 


bert  V.  Evans,  184  Mo.  App.  283,  166 
S.  W.  635.  Wis.— Buttrick  v.  Gilman, 
22  Wis.  356.  Can.— Vidal  v.  Donald,  20 
U.  C.  Q.  B.  507. 

10.  Lowery  v.  Illinois  Cent.  E.  Co., 
195  Ala.  144,  69  So.  954.  And  see  4 
Standard  Proc.  968;  11  Standard  Proc. 
894.  But  see  Gary  v.  Western  Union 
Tel.  Co.,  47  Hun  610,  20  Abb.  N.  C. 
333,  15  N.  Y.  St.  204. 

11.  Blizzard  v.  Applegate,  61  Ind. 
368.    See  generally  the  title  "Denials." 

12.  Stringer  v.  Breen,  7  Ind.  App. 
557,  34  N.  E.  1015.  See  generally  the 
title  "Denials." 

13.  Prince  v.  Kennedy,  3  Cal.  App. 
498,  86  Pac.  609;  Ditmas  v.  Hitchings, 
29  N.  Y.   Supp.   776,  61   N.  Y.  St.  513. 

14.  St.  Louis,  etc.  R.  Co.  v.  Grove, 
39  Kan.  731,  18  Pac.  958;  Stumpf  v. 
Cohen,  78  Misc.  158,  137  N.  Y.  Supp. 
905 ;  Dickinson  V.  Devlin,  14  Jones  & 
S.  (N.  Y.)   232. 

15.  Scheinesohn  v.  Lemonek,  84  Ohio 
St.  424,  95  N.  E.  913,  Ann.  Cas.  1912C, 
737. 

16.  Roche  V.  Baldwin,  135  Cal.  522, 
65  Pac.  459,  67  Pac.  903. 

17.  Roche  V.  Baldwin,  135  Cal.  522, 
65  Pac.  459,  67  Pac.  903. 

18.  Skinner  v.  Busse,  38  Mise.  265, 
77  N.  Y.  Supp.  560,  11  N.  Y.  Ann. 
Cas.  156;  Yuells  v.  Hyman,  84  N.  Y. 
Supp.  460;  West  v.  Eley,  39  Ore.  461, 
65   Pac.   798. 

19.  Ala. — German  v.  Brown,  145  Ala. 
364,  39  So.  742;  Mardis '  Admr.  v. 
Shackleford,  4  Ala.  493.  Ark.— Burke's 


Admr.  v.  Stillwell's  Exr.,  23  Ark.  294. 
D.  C. — Diggs  V.  Thurston,  39  App.  Cas. 
267.  Ga.— Shepherd  v.  Crawford,  71 
Ga.  458.  111.— Tinkham  v.  Heyworth, 
31  111.  519.  Ind.— Bougher  v.  Scobey, 
16  Ind.  151;  Scobey  v.  Ross,  5  Ind. 
445;  Whinery  v.  Brown,  36  Ind.  App. 
276,  75  N.  E.  605.  Ky.— Goodin  v. 
Hays,  28  Ky.  L.  Rep.  112,  88  S.  W. 
1101;  Nesbitt  v.  Whaley's  Admr.,  10 
Ky.  L.  Rep.  400;  Ellis  v.  Henry,  5  J.  J. 
Marsh.  247.  La. — Parmly  v.  Chinn,  7 
Rob.  397.  Me.— Mayo  v.  Purington,  113 
Me.  452,  94  Atl.  935.  Mass.— Griffiths 
r.  Powers,  216  Mass.  169,  103  N.  E. 
468.  Mich. — Case  v.  Ranney,  174  Mich. 
673,  140  N.  W.  943;  Reynolds  v.  Cav- 
anagh,  139  Mich.  387,  102  N.  W.  986, 
11  Det.  Leg.  N.  901;  Jordan  v.  Wester- 
man,  62  Mich.  170,  28  N.  W.  826,  4 
Am.  St.  Rep.  836;  Robinson  v.  Hawes, 
56  Mich.  135,  22  N.  W.  222.  Mc— Hen- 
drix  V.  Wright,  50  Mo.  311;  Houx  v. 
Russell,  10  Mo.  246.  Neb.— Olson  v. 
Parnsworth,  97  Neb.  407,  150  N.  W. 
260;  Wilder  v.  Millard,  93  Neb.  595, 
141  N.  W.  156.  N.  y.— United  States 
Title  Guaranty  Co.  v.  Brown,  217  N.  Y. 
628,  111  N.  E.  828,  affirming  166  App. 
Div.  688,  152  N.  Y.  Supp.  470,  which 
affirms  86  Misc.  287,  149  N.  Y.  Supp. 
]8-6);  Saekett  v.  Breen,  50  Hun  602,  3 
N.  Y.  Supp.  473;  In  re  Mott,  36  Hun 
569;  In  re  Mertian,  29  Hun  459;  Stage 
f.  Stevens,  1  Denio  267.  N.  C. — Rich- 
mond Guano  Co.  v.  Bennett,  170  N.  C. 
343,  87  S.  E.  102.  Okla.— Baker  «. 
Tate,  41  Okla.  353,  138  Pac.  171.    Pa. 
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cry  of  money  paid  to  an  attorney  as  his  fee  for  the  prosecution  of  an 
action,  which  he  refuses  to  prosecute.^"  Such  action  at  law  may  be 
brought  in  assumpsit,^^  on  the  case,^^  or  for  an  aceounting,^^  depend- 
ing upon  the  facts  and  the  law  of  the  forum  where  the  remedy  is 
sought.^* 

b.  Bjf  Summary  Proceedings,  —  (!•)  Generally.  —  A  client  may 
have  summary  proceedings  against  his  attorney  to  compel  the  latter 
to  pay  over  money,  where  bad  faith  or  improper  conduct^^  upon  the 


Campbell  v.  Boggs,  48  Pa.  524;  Bredin 
V.  Kingland,  4  Watts  420;  Falconi  v. 
Magee,  47  Pa.  Super.  560;  Brock  v 
Brock,  47  Pa.  Super.  321;  Glenn  v. 
Cuttle,  2  Grant  Cas.  273.  P.  I.— Catalan 
V.  Conde,  20  Phil.  Isl.  198.  S.  C. 
Palmer  v.  Thomson,  4  Rich.  L.  607. 
Tex.— Porter  v.  Kruegel,  106  Tex.  29, 
155  S.  W.  174  (affirming  [Tex.  Civ. 
App.],  136  S.  W.  801);  Morris  v.  Brown 
(Tex.  Civ.  App.),  173  S.  W.  265;  Bots- 
ford  V.  Hamner  (Tex.  Civ.  App.),  166 
S.  W.  378;  Phoenix  Land  Co.  v.  Exall 
(Tex.  Civ.  App.),  159  S.  W.  474.  Vt. 
Smalley  v.  Soragen,  30  Vt.  2;  Scott 
V.  Lance,  21  Vt.  507. 

fa]  An  action  at  law  will  lie  against 
a  solicitor  in  equity  to  compel  him 
to  pay  back  money  paid  him  as  such 
solicitor  by  mistake.  Palmer  v.  Thom- 
son, 4  Rich.   (S.  C.)  607, 

20.  Porter  v.  Kruegel,  106  Tex.  29, 
155  S.  W.  174,  affirming  (Tex.  Civ. 
App.)   136  S.  W.  801. 

21.  TJ.  S. — Bayne  v.  United  States, 
93  U.  S.  642,  23  L.  ed.  997.  Ala.— Ger- 
man V.  Brown,  145  Ala.  364,  39  So. 
742;  Cameron  v-  Clarke,  11  Ala.  259; 
Mardis'  Admrs.  v.  Shackleford,  4  Ala. 
493.  Ark.— Burke's  Admr.  v.  Stillwell'a 
Exr.,  23  Ark.  294;  Taylor  v.  Spears,  6 
Ark.  381,  44  Am.  Dec.  519,  8  Ark. 
429.  Ky.— Ellis  V.  Henry,  5  J.  J, 
Marsh.  247.  Me. — Mavo  v.  Purington, 
113  Me.  452,  94  Atl.  935.  Mass.— Grif- 
fiths f.  Powers,  216  Mass.  169,  103 
N.  E.  468.  Mo.— Houx  v.  Russell,  10 
Mo.  246.  N.  Y.— Stafford  v.  Richard- 
son, 15  Wend.  303;  Rathbun  v.  Ingals, 
7  Wend.  320;  McFarland  v.  Crary,  8 
Cow.  253;  Taylor  v.  Bates,  5  Cow.  376; 
Lillie  V.  Hoyt,  5  Hill  395,  40  Am.  Dec. 
S60.  N.  C. — Richmond  Guano  Co. 
r.  Bennett,  170  N.  C.  343,  87  S.  E.  102. 
Pa. — Campbell  v.  Boggs,  48  Pa.  524; 
Moscarelli  r.  Wakefield,  54  Pa.  Super. 
368;  Albright  v.  Mercer,  14  Pa.  Super. 
63.  S.  C— Whittle  v.  Tompkins,  94  S. 
C.  237,  77  S.  E.  929.  Vt.— State  v.  St. 
Johnsbury,    59    Vt.    332,    10    Atl.    531. 
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Wis.— Ott  V.  Hood,  152  Wis.  97,  139 
N.  W.  762,  Ann.  Cas.  1914C,  636,  44 
L.  R.  A.  (N.  S.)  524. 

See  generally  the  title  "Assumpsit." 

22.  Ark.— Sevier  v.  Holliday,  2  Ark. 
512.  Conn.— Pratt  v.  Brewster,  52 
Conn.  65.  111. — Tinkham  v.  Heyworth, 
31  111.  519.  Mich. — Case  v.  Ranney, 
174  Mich.  673,  140  N.  W.  943;  Reynolds 
V.  Cavanagh,  139  Mich.  387,  102  N.  W. 
986,  11  Det.  Leg.  N.  901.  Mo.— Houx 
V.  Russell,  10  M,o.  246.  Tex. — Phoenix 
Land  Co.  v.  Exall  (Tex.  Civ.  App.), 
159  S.  W.  474. 

See  generally  the  title  "Case  (The 
Action  of  Trespass  on  the)." 

23.  United  States  Title  Guaranty 
Co.  V.  Brown,  217  N.  Y.  628,  111  N.  E. 
828  (affirming  166  App.  Div.  688,  152 
N.  Y.  Supp.  470,  which  affirms  86  Misc. 
287,  149  N.  Y.  Supp.  186);  Phoenix 
Land  Co.  v.  Exall  (Tex.  Civ.  App.),  159 
S.  W.  474.  See  generally  the  title 
"Account  and  Accounting." 

24.  Smalley  v.  Soragen,  30  Vt.  2; 
Scott  f.  Lance,  21  Vt.  507. 

[a]  An  action  upon  book  account 
will  not  lie  against  a  lawyer  for  money 
collected,  unless  there  is  an  express 
agreement  between  the  parties  that  the 
money  may  be  charged  upon  book  when 
received  by  the  lawj'er.  Such  agree- 
ment may  be  implied  where  the  nature 
of  the  dealings  between  the  parties 
warrant  it.  Smalley  r.  Soragen,  30  Vt. 
2;  Scott  f.  Lance,  21  Vt.  507. 

25.  U.  S.— Jeffries  v.  Laurie,  23 
Fed.  786.  D.  C— Diggs  v.  Thurston,  39 
App.  Cas.  267.  Ga. — Haygood  v.  Mc- 
Kenzie,  119  Ga.  466,  46  S.  E.  624; 
Haygood    t\    Haden,    119    Ga.    463,    46 

5  E.  625;  Foster  v.  Reid,  58  Ga.  221; 
Smith  V.  Bush,  58  Ga.  121;  Lane  v. 
Brinson,  12  Ga.  App.  760,  78  S.  E. 
725.  Ind.— Heffren  v.  Javne,  39  Tnd. 
463,  13  Am.  Rep.  281.  la.— Phoenix 
Fire  Extinguisher  Co.  v.  T.  M.  Sinclair 

6  Co.,  169  Iowa  564,  151  N.  W.  462; 
Union  Bldg.  &  Sav.  Assn.  v.  Soderquist, 
115    Iowa   695,    87   N.    W.   433;    State 
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part  of  the  attorney  is  shown,  under  rule  or  order  of  the  court,^^  in 
any  matter  wherein  he  has  been  employed  in  his  professional  char- 
acter,^^ and  may  thus  compel  an  accounting  :^^  but  such  remedy  can- 
not be  invoked  where  the  attorney  was  not  acting  in  his  professional 
capacity,^*  or  has  not  been  employed  by  or  for  the  applicant  for  such 
summary  remedy/^"  But  a  court  will  not  order  an  attorney  to  pay 
over  money  on  a  doubtful  claim.^^ 


i;,  Morgan,  80  Iowa  413,  45  N.  W. 
1070;  Cross  v.  Ackley,  40  Iowa  493. 
La. — Butchers'  Union  Slaughterhouse, 
etc.  Co.  V.  Crescent  City  Live  Stock 
Landing,  etc.  Co.,  41  La.  Ann.  355,  6 
Bo.  508.  Minn. — Landro  v.  Great  North- 
ern R.  Co.,  122  Minn.  87,  141  N.  W. 
1103.  Miss. — Dunn  v.  Vannerson,  7 
How.  579.  N.  J.— Bullock  v.  Angle- 
man,  82  N.  J.  Eq.  23,  87  Atl.  627; 
Mundy  v.  Schantz,  52  N.  J.  Eq.  744, 
30  Atl.  322.  N.  Y. — In  re  Langslow, 
167  N.  Y.  314,  60  N.  E.  590;  Pritch- 
ard  V.  Marvin,  158  N.  Y.  667,  53  N.  E. 
1131;  Foster  v.  Townshend,  68  N.  Y. 
203,  2  Abb.  N.  C.  29;  Saxton  v.  Wyckoff, 
6  Paige  182;  Ex  parte  Statts,  4  Cow. 
76;  Matter  of  Fincke,  6  Daly  111; 
People  V.  Smith,  3  Caines  221,  Colem. 
&  C.  Cas.  497;  Grant's  Case,  17  How. 
Pr.  260,  8  Abb.  Pr.  357;  Papa  v.  Eini, 
171  App.  Div.  796,  157  N.  Y.  Supp. 
1079;  Matter  of  Day,  156  App.  Div. 
864,  142  N.  Y.  Supp.  62;  In  re  Rubel, 
132  App.  Div.  910,  117  N.  Y.  Supp. 
63;  Brott  v.  Davidson,  87  App.  Div. 
29,  83  N.  Y.  Supp.  1075;  Matter  of 
Martin,  73  App.  Div.  505,  77  N.  Y. 
Supp.  192;  Berks  v.  Hotchkiss,  82  Hun 
27,  31  N.  Y.  Supp.  16,  63  N.  Y.  St. 
354;  Batterson  v.  Osborne,  63  Hun  633, 
18  N.  Y.  Supp.  431,  44j  N.  Y.  St.  839; 
Ackerman  v.  Wagner,  55  Hun  608,  8 
N.  Y.  Supp.  457,  29  N.  Y.  St.  166; 
In  re  Wolf,  51  Hun  407,  4  N.  Y.  Supp. 
239,  21  N.  Y.  St.  224;  Matter  of  Car- 
ney, 93  Misc.  600,  158  N.  Y.  Supp. 
585;  Wolfe  v.  Mack,  81  Misc.  185,  142 
N.  Y.  Supp.  433;  In  re  Burnham,  58 
Misc.  576,  109  N.  Y.  Supp.  988;  Mat- 
ter of  Gardner,  56  Misc.  272,  106  N.  Y. 
Supp.  417;  Matter  of  Hammann,  37 
Misc.  417,  75  N.  Y.  Supp.  775;  In  re  Sil- 
vernail,  45  Hun  575,  10  N.  Y.  St.  588; 
Matter  of  Mertian,  29  Hun  459;  In  re 
Mcintosh,  112  N.  Y.  Supp.  513;  Matter 
of  Klein,  101  N.  Y.  Supp.  663;  Porter 
V.  Parmly,  7  Jones  &  S.  (N.  Y.)  219; 
Sprague  t\  Horton,  18  N.  Y.  Supp.  165, 
46  N.  Y.  St.  17.  Ohio.— Cotton  v.  Ash- 
ley, 11  Ohio  Cir.  Ct.  47,  5  Ohio  Cir. 
Dec.    6.      Pa.— Pittsburgh    v.   O'Brien, 


239  Pa.  60,  86  Atl.  651;  In  re  Kennedy, 
120  Pa.  497,  14  Atl.  397,  6  Am.  St. 
Eep.  724;  Clark  i>.  Clark,  17  W.  N.  C. 
400.  R.  I.— Peirce  v.  Palmer,  31  R.  I. 
432,  77  Atl.  201;  Anderson  v.  Bosworth, 
15  R.  L  443,  8  Atl.  339,  2  Am.  St. 
Rep.  910;  Windsor  v.  Brown,  15  R.  1. 
182,  9  Atl.  135,  2  Am.  St.  Rep.  892; 
Burns  v.  Allen,  15  R.  I.  32,  23  AtL 
35,  2<  Am.  St.  Rep.  844.  Term.— Jones 
f.  Miller,  1  Swan  151.  Tex. — Trammell 
V.  Shropshire,  22  Tex.  327.  Va.— Tay- 
lor V.  Armstead,  3  Call  (7  Va.)  200. 
Wash.— Gust  V.  Judd,  88  Wash.  536, 
153  Pac.  309.  Can.— Matter  of  Toms, 
2  Ch.  Chamb.  (U.  C.)  381;  In  re  Car- 
roll, 2  Ch.  Chamb.  (U.  C.)  323;  In  re 
A.  B.,  An  Attorney,  3  Manitoba  316; 
Ex  parte  Flood,  23  N.  Bruns.  86;  Ex 
parte  Kerr  &  Thorne,  18  N.  Bruns.  625; 
Gunter  v.  Sharp,  17  N.  Bruns.  286; 
Gilbert  v.  Soney,  5  N.  Bruns.  679. 

26.  Ga. — Lane  v.  Brinson,  12  Ga, 
App.  760,  78  S.  E.  725.  Minn.— Landro 
V.  Great  Northern  R.  Co.,  122  Minn.  87, 
141  N.  W.  1103.  N.  J.— Bullock  v. 
Angleman,  82  N.  J.  Eq.  23,  87  Atl.  627. 
Pa.— Pittsburgh  r.  O  'Brien,  239  Pa.  60, 
86  Atl.  651.  Wash.— 7w  re  Eighth  Ave., 
82  Wash.  398,  144  Pac.  533. 

27.  See  infra,  II,  A,  1,  b,  (III). 

28.  Matter  of  Day,  156  App.  Div. 
864,  142  N.  Y.  Supp.  62;  Gust  v.  Judd, 
88   Wash.   536,   153   Pac.   309. 

29.  Hitchings  v.  Wyckoff,  157  App. 
Div.  392,  142  N.  Y.  Supp.  339; 
Kriekau  v.  Williams,  36  R.  I.  85,  89 
Atl.  152,  Ann.  Cas.  1916C,  1145,  courts 
will  not  grant  a  summary  proceeding 
against  an  attorney  to  compel  him  to 
pay  money  unless  he  received  it  while 
acting  in  his  professional  character. 

30.  In  re  Niagara,  L.  &  O.  Power 
Co.,  203  N.  Y.  493,  97  N.  E.  33,  38 
L.  R.  A.   (N.  S.)   207. 

31.  la. — Phoenix  Fire  Extinguisher 
Co.  i>.  T.  M.  Sinclair  &  Co.,  169  Iowa 
564,  151  N.  W.  462.  N.  Y.— Post  v. 
Evarts,  56  Hun  641,  9  N.  Y.  Supp.  370, 
31  N.  Y.  St.  123.  Pa.— Pittsburgh  v. 
O'Brien,  239  Pa.  60,  86  Atl.  651. 

See   also   Bowen  v.   Smidt,    66    Hun 
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(II.)  Wlien  Authorized.  —  Such  proceeding  is  authorized  by  statute 
in  some  of  the  states,^^  but  in  the  absence  of  statutory  provision  on  the 
subject,  it  is  a  discretionary  power  of  the  courts'-  under  their  commou 
law  jurisdiction,^*  and  the  application  therefor  is  addressed  to  the 
sound  discretion  of  the  court  in  all  cases. ^^ 

(III.)  Necessary  Relations. —  To  sustain  such  summary  proceeding,  it 
must  clearly  appear  that  the  relation  of  attorney  and  client  existed 
between  the  parties,^^  and  that  the  attorney  received  the  money  while 
acting  in  his  professional  capacity  for  the  claimant.^^ 


627,  20  N.  Y.  Supp.  735,  49  N.  Y.  St. 
647;  Murray  v.  Johnson,  6  N.  Bruns. 
(Can.)   697. 

[a]  Bad  Faith. — Where  no  bad 
faith  or  improper  conduct  on  the  part 
of  the  attorney  is  shown,  a  court  will 
not  order  him  to  pay  over  money. 
Texas  v.  White,  10  Wall.  (U.  S.)  483, 
19  L.  ed.  992. 

32.  Ala.— McDonald  v.  State,  143 
Ala.  101,  39  So.  257;  Boyett  v.  Payne, 
141  Ala.  475,  37  So.  585.  Colo.— In  re 
Browne,  2  Colo.  553.  Ga. — Haygood  v. 
Haden,  119  Ga.  463,  46  S.  E.  625; 
Hawkins  v.  Smith,  56  Ga.  571.  Ind. 
Heffren  v.  Jayne,  39  Ind.  463,  13  Am. 
Eep.  281.  la.— Union  Bldg.  &  Sav. 
Assn.  V.  Soderquist,  115  Iowa  695,  87 
N.  W.  433;  State  f. , Morgan,  80  Iowa 
413,  45  N.  W.  1070.  Ky.— McMath  v. 
Com.,  12  Ky.  L.  Rep.  251;  Thomas  v. 
Roberts,  5  Dana  189.  La. — West's 
Syndic  v.  Carleton,  8  La.  253;  Oakey 
V.  Duncan,  2  Rob.  349.  Miss. — Banks 
V.  Cage,  1  How.  293.  N.  Y.— People 
ex  rel.  Whillis  v.  Brotherson,  36  Barb. 
662.  Ohio. — Longworth  v.  Handy,  2 
Disn.  75.  Tenn. — Jones  v.  Miller,  1 
Swan  151.  Tex. — Trammell  v.  Shrop- 
shire, 22  Tex.  327. 

33.  U.  S.— Jeffries  v.  Laurie,  23  Fed. 
786.  D.  C— Diggs  v.  Thurston,  39  App. 
Cas.  267.  Ky.— Scott  v.  Wickliffe,  1 
Mon.  353.  La. — Butchers '  Union  Slaugh- 
terhouse, etc.  Co.  V.  Crescent  City  Live 
Stock  Landing,  etc.  Co.,  41  La.  Ann. 
355,  6  So.  508.  N.  J.— Mundy  v.  Schantz, 
52  N.  J.  Eq.  744,  30  Atl.'322.  N.  Y. 
Batterson  v.  Osborne,  63  Hun  633,  18 
N.  Y.  Supp.  431,  44  N.  Y.  St.  839 
Ohio. — Cotton  v.  Ashley,  11  Ohio  Cir. 
Ct.  47,  5  Ohio  Cir.  Dec.  6.  R.  I.— Ander- 
son f.  Bosworth,  15  R.  I.  443,  8  Atl.  339, 

2  Am.  St.  Rep.  910;  Burns  v.  Allen, 
15  R.  L  32,  23  Atl.  35,  2  Am.  St.  Rep. 
844.     Can.— In  re  A.  B.,  An  Attornev, 

3  Manitoba  316;  Ex  parte  Flood,  23  N. 
Bruns.  86;  Ex  parte  Kerr  &  Thorne,  18 
N.  Bruns.  625;  Gunter  v.  Sharp,  17  N. 

Vol.  XVIII 


Bruns.  286;  Gilbert  v.  Soney,  5  N. 
Bruns.  679;  In  re  McBrady,  19  Ont.  Pr. 
37. 

34.  Diggs  V.  Thurston,  39  App.  Cas. 
(D.  C.)  267. 

35.  In  re  Schell,  128  N.  Y.  67,  27 
N.  E.  957  (affirming  58  Hun  440,  12 
N.  Y.  Supp.  790);  In  re  Nellis,  116 
App.  Div.  94,  101  N.  Y.  Supp.  698; 
Keeney  v.  Tredwell,  71  App.  Div.  521, 
75  N.  Y.  Supp.  1097. 

[a]  Rules  Relaxed. — The  purpose  of 
a  proceeding  under  the  equitable  pow- 
er of  a  court,  instituted  to  compel  an 
attorney  to  turn  over  money  belonging 
to  a  client,  is  to  inquire  what  moneys 
the  attorney  has  received  belonging  to 
his  client  which,  in  equity  and  justice, 
he  is  bound  to  pay  over,  and  no  ap- 
plication of  rules  should  be  permitted 
to  estop  either  party  from  ascertain- 
ing the  truth  under  such  inquiry.  Purdy 
V.  Stewart,  16  N.  Y.  Wkly.  Dig.  284. 

36.  Miss. — McCreary  v.  Hoopes,  25 
Miss.  428.  N.  J. — Koenig  v.  Harned 
(N.  J.  Eq.),  13  Atl.  236.  N.  Y.— Mat- 
ter of  Langslow,  167  N.  Y.  314,  60  N. 
E.  590;  Grant  r.  Chester,  17  How.  Pr. 
260,  8  Abb.  Pr.  357;  Bowen  v.  Smidt, 
66  Hun  627,  20  N.  Y.  Supp.  735,  49 
N.  Y.  St.  647;  In  re  Sardv,  65  Hun  619, 
19  N.  Y.  Supp.  575,  47  N.  Y.  St.  308; 
In  re  An  Attornev,  63  How.  Pr.  152; 
In  re  Husson,  62  How.  Pr.  358,  26  Hun 
130,  13  N.  Y.  Wklv.  Dig.  542;  In  re 
Dakin,  4  Hill  42;  Ex  parte  Statts,  4 
Cow.  76.  Ohio. — Longworth  v.  Handy, 
2  Disn.  75.  Pa. — In  re  Kennedv,  120 
Pa.  497,  14  Atl.  397,  6  Am.  St^  Rep. 
724.  R.  I.— Krickau  v.  Williams,  36 
R.  I.  85,  89  Atl.  152,  Ann.  Cas.  1916C, 
1145;  Windsor  v.  Brown,  15  R.  I.  182, 
9   Atl.   135,   2  Am.   St.  Rep.   892. 

37.  Minn. — Landro  v.  Great  North- 
ern R.  Co.,  122  Minn.  87,  141  N.  W. 
1103.  N.  J.— Bullock  V.  Angleman,  82 
N.  J.  Eq.  23,  87  Atl.  627.  N.  Y.— Mat- 
ter of  Dakin,  4  Hill  42;  Matter  of 
Papa  V.  Rini,  171   App.  Div.   796,   157 
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(IV.)  Jurisdiction. —  Such  application  by  an  injured  party  for  a  sum- 
mary remedy  against  a  lawyer  should  lie  to  the  court  in  which  the 
judgment  was  recovered,^^  and,  if  possi})le,  in  the  action  in  M'hich  the 
misconduct  was  committed.'^^  A  state  court  is  without  jurisdiction  of 
a  summary  proceeding  to  compel  an  attorney  to  turn  over  money 
which  he  has  collected  in  a  matter  before  a  federal  court.**' 

(V.)  Waiver  of  Remedy.  —  Such  summary  proceeding  is  waived  by 
the  bringing  of  an  action  at  law  and  the  recovery  of  a  judgment 
therein.*^ 

(VI.)  Procedure.  —(A.)  Generally.  —  The  remedy  in  summary  pro- 
ceedings is  by   motion,*^   supported   by   affidavits/^   or   by  petition** 


N.  Y.  Supp.  1079;  Matter  of  Day,  156 
App.  Div.  864,  142  N.  Y.  Supp.  62; 
In  re  Eedmond,  54  App.  Div.  454,  66 
N.  Y.  Supp.  782,  8  N.  Y.  Ann.  Gas. 
309;  In  re  Hillebrandt,  33  App.  Div. 
191,  53  N.  Y,  Supp.  352,  6  N.  Y.  Ann. 
Cas.  190.  Pa.— Pittsburgh  v.  O'Brien, 
239  Pa.  60,  86  Atl.  651.  E.  I.— Ander- 
son V.  Bosworth,  15  R.  I.  443,  8  Atl. 
339,  2  Am.  St.  Rep.  910.  Eng.— Matter 
of  Knight,  1  Bing.  91,  8  E.  C.  L.  417, 
130  Eng.  Reprint  38;  Matter  of  Aitkin, 
4  B.  &  Aid.  47,  22  Rev.  Rep.  616,  6 
E.  C.  L.  384,  106  Eng.   Reprint   855. 

[a]  Summary  procedure  is  limited 
(1)  strictly  to  the  relations  of  attor- 
ney and  client  (Ga. — Haygood  v. 
Haden,  119  Ga.  463,  46  S.  E.  625;  Hay- 
good  V.  McKenzie,  119  Ga.  466,  46  S. 
E.  624.  la.— State  v.  Morgan,  80  Iowa 
4]  3,  45  N.  W.  1070.  N.  Y.—In  re 
Knapp,  85  N.  Y.  284;  In  re  Hammann, 
37  Misc.  417,  75  N.  Y.  Supp.  775; 
In  re  Mcintosh,  112  N.  Y.  Supp.  513. 
OMo. — Longworth  v.  Handy,  2  Disn. 
75),  (2)  and  may  be  rendered  available 
only  upon  motion  of  a  client,  or  his 
personal  representative.  Trammell  r. 
Shropshire,  22  Tex.  327.  But  compare 
Sloan  V.  .Johnson,  14  Smed.  &  M. 
(Miss.)   47. 

[b]  The  assignee  of  a  claim  against 
an  attorney  is  not  entitled  to  this 
extraordinary  remedy  in  the  collection 
of  such  claim.  In  re  Schell,  58  Hun 
440,  12  N.  Y.  Supp.  790,  34  N.  Y.  St. 
928  (affirmed  in  128  N.  Y.  67,  27  N.  E. 
957,  38  N.  Y.  St.  442);  Hess  v.  Joseph, 
7  Robt.  (N.  Y.)  609;  Bowen  v.  Smidt, 
66  Hun  627,  20  N.  Y.  Supp.  735,  49 
N.  Y.  St.  647;  Langworthy  r.  Handv,  2 
Disn.  (Ohio)  75. 

38.  Weidersum  v.  Naumann,  10  Abb. 
N.  C.  U9,  62  How.  Pr.  369. 

39.  Grangier  r.  Hughes,  24  Jones  & 
S.   346,   3   N.   Y.   Supp.   828. 

40.  Thomas  v.  Roberts,  5  Dana  (Ky.) 


189;  In  re  Foster,  49  Hun  114,  1  N.  Y. 
Supp.  619,  17  N.  Y.  St.   115. 

41.  Gopen  v.  Crawford,  53  How.  Pr. 
(N.  Y.)  278;  Cottrell  v.  Finlayson,  4 
How.  Pr.  (N.  Y.)   242. 

42.  U.  S.—In  re  Paschal,  10  Wall. 
483,  19  L.  ed.  992.  Ala.— M,cDonald  v. 
State,  143  Ala.  101,  39  So.  257;  Boyett 
I.  Payne,  141  Ala.  475,  37  So.  585. 
Ind.— Heflfren  v.  Jayne,  39  Ind.  463,  13 
Am.  Rep.  281.  la. — Phoenix  Fire  Ex- 
tinguisher Co.  v.  T.  M.  Sinclair  &  Co., 
169  Iowa  564,  151  N.  W.  462  (a  sum- 
mary proceeding  by  a  client  against 
his  attorney  on  motion  is  triable  in 
the  supreme  court  on  errors  only,  and 
not  de  novo,  as  equity  cases  are  tried) ; 
Union  Bldg.  &  Sav.  Assn.  v.  Soderquist, 
115  Iowa  695,  87  N.  W.  433;  State  v. 
Morgan,  80  Iowa  413,  45  N.  W.  1070. 
Ky.— McMath  r.  Com.,  12  Ky.  L.  Rep. 
251.  Miss. — Dunn  v.  Vannerson,  7  How. 
579;  Banks  v.  Cage,  1  How.  293.  N.  J. 
Mundy  v.  Schantz,  52  N.  J.  Eq.  744, 
30  Atl.  322.  N.  Y.— Hitchings  v. 
Wyckoff,  157  App.  Div.  392,  l42  N.  Y. 
Supp.  339;  In  re  Hammann,  37  Misc. 
417,  75  N.  Y.  Supp.  775;  Wilkinson  V. 
Gill,  14  Wkly.  Dig.  231;  Grant's  Case, 
17   How.   Pr.   260,  8   Abb.   Pr.   357. 

43.  Ex  parte  Ferguson,  6  Cow.  (N. 
Y.)   596. 

44.  Colo.— 7«  re  Browne,  2  Colo.  553. 
Ga. — Havgood  v.  Haden,  119  Ga.  463, 
46  S.  E.  625.  N.  Y.— Matter  of  Day, 
156  App.  Div.  864,  142  N.  Y.  Supp. 
62.  Wash.— Gust  v.  Judd,  88  Wash. 
536,  153  Pac.  309. 

[a]     Form  of  Petition. 
In  the  Matter  of  the  ) 
Application  of,  etc.    ) 


To  the 


court  of 


The  petition  of  C.  D.  respectfully 
shows: 

First:  That  your  petitioner  resides 
at   in   the    citv   of  , 


county  of 


-,  and  state  of- 
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or  by   a  bill  of   complaint,*^   as   provided   by   local   statute*^    or   by 


Second:  That  on  or  about  the 

day  of  your  petitioner  re- 
tained   one    M.    N.,    an    attorney     and 

counselor-at-law  of  the  state  of , 

to  institute  and  prosecute  an  action, 
by  your  petitioner  as  plaintiff,  against 
Y.  Z.  and  others,  as  defendants,  for 
the  foreclosure  of  a  mechanic 's  lien 
against  the  said  defendants;  that  said 
action  was  duly  commenced  by  the  fil- 
ing of  a  notice  of  pendency  of  action 
and   a  summons  and   complaint,   dated 

on   or  about  ;   that  issue  was 

joined  in  said  action  and  that  said  ac- 
tion came  on  for  trial  and  was  tried 
before  Hon.  C.  W.,  Judge  of 


court,  at  a    (general   or   special)    term 

of  this  court,  held  at  on  the 

day   of    ,    ; 

that  a  decision  in  said  action  was  there- 
after duly  rendered  therein,  in  petition- 
er's  favor,  and  a  judgment  was  there- 
after and  on  or  about  the day 

of   ,    ,     duly     entered 

thereon  in  favor  of  said  plaintiff,  your 
petitioner,  against  the  defendants  there- 
in   for    the    sum    of    dollars, 

principal    and    interest,    and 


dollars  costs,  making  a  total  of ■ 

dollars;    that   in    said   bill    of   costs   of 

dollars  is  included  the  sum  of 

paid    by    your    petitioner    to 

said  M.  N.  for  a  copy  of  the  sten- 
ographer's    minutes     upon     said     trial, 

which  said  sum  of dollars  the 

said  M.  N.  agreed  to  repay  to  your 
petitioner  out  of  his  bill  of  costs. 

Third:  That  on  or  about  said 

day  of  ,  when  your  petitioner 

retained  said  M.  N.  to  institute  and 
prosecute  this  said  action  and  fore- 
close the  said  mechanic's  lien,  the  said 
M.  N.  expressly  agreed  with  your  peti- 
tioner to  institute  and  prosecute  said 
action    and    to    foreclose    the    said   lien 

for   the    sum    of   dollars   and 

the  costs  he  might  obtain  in  said  ac- 
tion; that  at  said  time  your  petitioner 
paid  the  said  M.  N.  the  said  sum  of 

dollars,    and     received     from 

him  a  receipt  therefor,  of  which  the 
following  is  a  copy: 

(Here  insert  copy  of  receipt). 

That  in  addition  to  the  said  sum  of 

dollars  which  your  petitioner 

has  paid  the  said  M.  N.,  as  aforesaid, 
your  petitioner  has  also  paid  the  dis- 
bursements  of    said   action,   amounting 
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to  about  the  sum  of 


dollars. 


Fourth:  That  on  or  about  the  

day   of  ,   your   petitioner  waa 

informed  by  the  said  M.  N.  that  he, 
the  said  M.  N.,  had  settled  said  judg- 
ment and  collected  the  money  thereon; 
that  at  said  time,  your  petitioner  de- 
manded of  the  said  M.  N.  that  he  pay 
your  petitioner  the  moneys  due  your 
petitioner  upon  said  judgment,  nameh'', 

the  sum  of dollars,  the  amount 

of  principal  and  interest  of  said  judg- 
ment, and  the  further  sum  of 


dollars,  the  amount  paid  by  your  peti- 
tioner for  the  said  copy  of  said 
stenographer's   minutes,   making  in   all 

the  sum   of  dollars,  but  that 

the  said  M.  H.  then  and  there  refused 
and  still  refuses  and  neglects  to  pay 
OA'er  to   your   petitioner   this   said   sum 

of   dollars,    but    continues   to 

wrongfully  and  fraudulently  keep  and 
withhold  this  said  sum  of dol- 
lars which  belongs  to  and  is  the  prop- 
erty of  your  petitioner,  and  refuses  to 
pay  over  the   same  to  your  petitioner. 

Fifth:  Your  petitioner  further  states 
that  he  has  personally  examined  the 
judgment-roll  in  this  action,  and, 
among  other  things,  finds  on  file  there- 
with a  satisfaction  of  this  said  judg- 
ment, executed  by  the  said  M.  N.,  as 
attorney,  and  acknowledged  on  or  about 

the  day  of ;  and  that 

no  previous  application  has  been  made 
for  this  order. 

Wherefore,  your  petitioner  prays  for 
an  order  directing  the  said  Si.  N.  to 
show  cause  why  he  should  not  pay  over 
to  your  petitioner  forthwith  this  said 
sum  of dollars,  which  right- 
fully belongs  to  your  petitioner,  but  is 
wrongfully  withheld  from  your  peti- 
tioner by  the  said  M.  N.,  and  in  de- 
fault thereof,  why  he  should  not  be 
punished  as  for  a  contempt  of  court, 
and  for  such  other  and  further  relief, 
as  may  be  just,  together  with  the  costs 
of   this   proceeding. 

Dated day  of . 

(Verification.) 

C.  D., 

Petitioner. 

45.  Bullock  V.  Angleman,  82  N.  J. 
Eq.  23,  87  Atl.  627. 

46.  Banks  v.  Cage,  1  How.  (Miss.) 
293. 
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rule  of  practice,*^  for  an  order  direeting  the  defendant  to  pay  over 
the  sum  of  money  alleged  to  be  ^vrongfully  withheld,  or  show  cause 
why  he  should  not.  in  default  thereof,  be  punished  as  for  contempt  of 
court,  and  for  other  necessary  relief.'*^ 

Where,  in  a  summary  proceeding,  there  is  a  disputed  question  of 
fact  between  a  client  and  his  attorney  as  to  a  special  agreement  fixing 
the  rate  or  amount  of  the  latter  "s  compensation,  the  court  ^^^ll  de- 
termine such  fact,*^  or  may  order  a  reference  of  all  questions  relating 
to  the  attorney's  compensation,'^"  or  lien.^^ 

(B.)  Attachment.  — An  attachment  will  issue  against  an  attorney  as 
for  contempt  upon  his  failure  to  comply  with  the  order  of  the  court 
to  deliver  over  money  or  papers,  or  show  cause  why  he  should  not  be 
punished  for  contempt."^ 

2.  To  Recover  Damages.  —  An  action  at  law  may  be  maintained 
against  a  lawyer  by  his  client  for  damages  on  account  of  negligence,"^ 
or  failure  to  exercise  a  reasonable  amount  of  skill  and  knowledge^*  as  a 


47.  In  re  Paschal,  10  Wall.  (U.  S.) 
483,  19  L.  ed.  992;  Mundy  v.  Schantz, 
52  N.  J.  Eq.   744,  30   Atl.   322. 

48.  Lane  v.  Brinson,  12  Ga.  App. 
760,  78  S.  E.  725;  Landro  V.  Great 
Northern  R.  Co.,  122  Minn.  87,  141  N. 
W.  1103. 

49.  Porter  v.  Parmly,  7  Jones  &  S. 
(N.  Y.)  219;  In  re  Friedman,  27  Hun 
(N.  Y.)   301. 

50.  In  re  Martin,  73  App.  Div.  505, 
77  N.  Y.  Supp.  192;  In  re  Eaby,  29 
App.  Div.  225,  51  N.  Y.  Supp.  552; 
Taylor  Iron  &  Steel  Co.  v.  Higgius, 
66  Hun  626,  20  N.  Y.  Supp.  746,  49 
St.  Rep.  645;  Waterbury  v.  Eldridge, 
52  Hun  614,  5  N.  Y.  Supp.  324,  24 
N.  Y.  St.  429;  In  re  Hammann,  37 
Misc.  417,  75  N.  Y.  Supp.  775;  Gillespie 
f.  Mulholland,  12  Misc.  40,  33  N.  Y. 
Supp.  33,  66  N.  Y.  St.  532. 

51.  Brown  v.  Mayor  of  New  York, 
11  Hun   (N.  Y.)  21. 

52.  In  re  Steinert,  24  Hun  (N.  Y.) 
246. 

[a]  Where  Cause  of  Action  Barred. 
Attachment  under  summary  proceed- 
ings will  not  lie  against  an  attorney 
Cor  the  wrongful  withholding  of  money 
from  his  client,  where  a  civil  action  in 
Bueh  case  is  barred  by  the  statute  of 
limitations.  People  ex  rel.  Whillis  v. 
Brotherson,  36  Barb.   (N.  Y.)   662. 

53.  U.  S.— Wilcox  V.  Plummer,  4  Pet. 
(U.  S.)  172,  7  L.  ed.  821;  Maryland 
Casualty  Co.  v.  Price,  231  Fed.  397, 
145  C.  C.  A.  391,  Ann.  Cas.  1917B,  50 
(affirming  224  Fed.  271);  Eberhardt  v. 
Harkless,  115  Fed.  816;  Williams  V. 
Reed,  3  Mason  405,  29  Fed.  Cas.  No. 


17,733;    Marsh    v.    Whitmore,    1    Hask. 
391,    16    Fed.    Cas.     No.     9,122.      Ala. 
Crothers   v.  Lee,   29  Ala.   337;    Walker 
f.   Goodman,   21  Ala.   647.     Cal. — Mat- 
ter of  Kruger,  130  Cal.  621,  63  Pac.  31. 
Ga.— O'Barr  v.  Alexander,  37  Ga.  195. 
Mid. — Brewster  v.  Frazier,  32  Md.  302. 
Mass.— McLellan    v.   Fuller,   220   Mass. 
494,  108  N.  E.  180,  Ann.  Cas.  1917B,  1. 
N.  J.— Nancrede   v.   Voorhis,   32   N.   J. 
Eq.    524.     111.— Miller   v.    Whelan,    158 
111.  544,  42  N.  E.  59.     Ind.— Foulks  v. 
Falls,   91   Ind.   315;    Scott    v.   Harrison, 
73    Ind.    17.      La. — Thompson    v.    Lob- 
dell,   7  Rob.   369.     Mass.— McLellan  v. 
Fuller,   220   Mass.  494,   108  N.  E.  180 
Ann.    Cas.    191 7B,   1;    Drury   v.   Butler! 
171    Mass.    171,   50   N.   E.   527.     Minn. 
Kreatz  r.  McDonald,  123  Minn.  353,  143 
N.   W.    975.     N.   Y.— Gihan   v.   Albert, 
7   Paige  278;   Zeitlin  v.   Morrison,   167 
App.   Div.   220,   152  N.  Y.   Supp.   1000; 
Montrose  v.  Baggott,  161  App.  Div.  494 
146   N.   Y.   Supp.    649.     Pa.— Miller  v. 
Wilson,  24  Pa.   114;   Worrall's   Estate, 
1     Del.     Co.     377.     R.     L— Forrow     v. 
Arnold,  22  R.  L  305,  47  Atl.  693.    S.  D. 
Noziska  v.  Aten,  35  S.  D.  451,   152  N 
W.    694,    Ann.    Cas.    1916C,    589.      Wis. 
Miller  v.   Prescott,    157   Wis.   264,    146 
N.  W.  1124;  Malone  v.  Gerth,  100  Wis. 
166,   75   N.   W.   972.     Can.— Grover    v. 
Gamble,  6  U.  C.  Q.  B.  (O.  S.)  561. 

54.  Cal.— Gambert  v.  Hart,  44  Cal. 
542.  La.— McMicken  v.  Brent,  6  Mart. 
(N.  S.)  249.  Mo.— Gabbert  v.  Evans, 
184  Mo.  App.  283,  166  S.  W.  635.  Pa. 
Enterline  v.  Miller,  27  Pa.  Super.  463. 
Wis.— Miller  v.  Prescott,  157  Wis.  264. 
146  N.  W.  1124. 
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lawyer,  while  acting  as  plaintiff's  attorney  or  counsellor,^^  or  for  his 
fraud  and  deceit,^'''  or  misappropriation  of  the  money  or  property  of 
his  elient.^^  The  action  should  be  in  an  appropriate  form,  such  as  as- 
sumpsit,^® case,^®  or,  where  he  converts  monej^  or  property,  trover.®" 
A  judgment  debtor  who  has  transferred  notes  to  his  creditor  to  be 
collected,  and  applied  on  the  judgment,  may  maintain  an  action  against 
the  creditor's  attorney  for  failure  to  pay  over  the  money  collected  on 
such  notes.®^  But  a  client  cannot  recover  against  his  attorney  for 
damages  resulting  from  the  failure  or  neglect  of  the  client  himself."^ 

B.  Suits  in  Equity.  —  Equity  will  sometimes  take  jurisdiction  of 
an  action  against  an  attorney  who  refuses  to  pay  over  money  which 
he  has  collected  for  his  client,*^^  and  compel  an  accounting.®*  A  client 
may  sue  in  equity  to  have  his  attorney  declared  a  trustee  for  his 
benefit,  where  such  attorney  has  fraudulently  procured  and  retained 
his  money  or  other  property,""  although  an  action  at  law  for  money 


55.  U.  S. — Farrand  v.  Land,  etc.  Imp. 
Co.,  86  Fed.  393,  30  C.  C.  A.  128.  Ind. 
Hillegasa  v.  Bender,  78  Ind.  225.  Md. 
Watson  V.  Calvert  Bldg.,  etc.  Assn.,  91 
Md.  25,  45  Atl.  879.  Mass.— McLellan 
V.  Fuller,  220  Mlass.  494,  108  N.  E. 
180,  Ann.  Cas.  1917B,  1.  N.  J.— Fenaille 
V.  Coudert,  44  N.  J.  L.  286.  N.  Y. 
Montrose  f.  Baggott,  161  App.  Div.  494, 
146  N.  Y.  Supp.  649.  Ore.— Currey  v. 
Butcher,  37  Ore.  380,  61  Pac.  631.  Pa. 
Lawall  V.  Groman,  180  Pa.  532,  37  Atl. 
98,  57  Am.  St.  Rep.  662.  Wash.— Saw- 
dey  V.  Barnes,  73  Wash.  526,  132  Pac. 
225.  Wis.— Miller  v.  Prescott,  157  Wis. 
264,  146  N.  W.  1124. 

56.  Ind.— Manley  v.  Felty,  146  Ind. 
194,  45  N.  E.  74.  N.  D.— Harmening 
V.  Rowland,  25  N.  D.  38,  141  N.  W. 
131.  Okla.— Mohr  v.  Sands,  133  Pac. 
238.  Wash.— Sawdey  v.  Barnes,  73 
Wash.  526,  132  Pac.  225.  Wis.— Ott  v 
Hood,  152  Wis.  97,  139  N.  W.  762,  Ann 
Cas.  1914C,  636,  44  L.  E.  A.  (N.  S.) 
524. 

57.  Pratt  v.  Brewster,  52  Conn.  65. 

58.  Ala. — Cook  v.  Bloodgood,  7  Ala. 
683.  Me. — Stimpson  v.  Sprague,  6 
Greenl.  470.  Wis. — Miller  v.  Prescott, 
157  Wis.  284,  146  N.  W.  1124. 

See  generally  the  title  •'Assump- 
sit." 

59.  Ark. — Sevier  v.  Holliday,  2  Ark. 
512.  N.  D. — Harmening  r.  Howland,  25 
N.  D.  38,  141  N.  W.  131.  S.  D.— Noziska 
t'.  Aten,  35  S.  D.  451,  152  N.  W.  694, 
Ann.  Cas.  1916C,  589.  Wash.— Sawdey 
r.  Barnes,  73  Wash.  526,  132  Pac.  225. 

See  generally  the  title  "Case  (The 
Action  of  Trespass  on  the)." 

60.  See  Pratt  v.  Brewster,  52  Conn. 
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65.     See   generally  the    title    "TrovOT 
and  Conversion." 

[a]  Action  May  Be  Either  in  Tort 
or    Ex   Contractu. — Pratt    v.   Brewster, 

52   Conn.   65. 

61.  Botsford  r.  Hamner  (Tex.  Civ. 
App.),  166  S.  W.  378. 

62.  Maryland  Casualty  Co.  v.  Price, 
224  Fed.  271,  affirmed  in  231  Fed.  397, 
145  C.  C.  A.  391,  Ann.  Cas.  1917B,  50. 

63.  United  States  Title  Guaranty 
Co.  V.  Brown,  166  App.  Div.  688,  152 
N.  Y.  Supp.  470;  Sanders  v.  Eiddick, 
127  Tenn.  701,  156  S.  W.  464. 

[a]  Equity  will  intervene  (1)  where 
a  portion  of  the  money  wrongfully 
withheld  is  claimed  by  the  attorney  to 
be  due  him  for  his  professional  services, 
the  amount  of  which  has  not  been 
ascertained  (Rose  v.  Whiteman,  52 
Misc.  210,  101  N.  Y.  Supp.  1024;  San- 
ders V.  Eiddick,  127  Tenn.  701,  156  S. 
W.  464),  (2)  or  is  payable  to  several 
claimants  whose  respective  shares  have 
i>ot  been  determined.  .Jackson  r.  Moore, 
72  App.  Div.  217,  76  N.  Y.  Supp.  164. 

64.  la. — Shropshire  v.  Eyan,  111 
Iowa  677,  82  N.  W.  1035.  Neb.— Olson 
r.  Lamb,  56  Neb.  104,  76  N.  W.  433, 
71  Am.  St.  Eep.  670.  N.  J.— Mc- 
Cracken  v.  Harned,  59  N.  J.  Eq.  190, 
44  Atl.  959.  N.  Y.— United  States 
Title  Guaranty  Co.  v.  Brown,  166  App. 
Div.  688,   152  N.  Y.  Supp.  470. 

[  a  ]  Adequate  Legal  Remedy. — Equity 
will  usually  refuse  to  entertain  an  ac- 
tion for  accounting  against  an  attorney 
unless  it  appears  that  an  adequate 
remedy  cannot  be  had  in  an  action  at 
law.  "Crothers  r.  Lee,  29  Ala.  337; 
Powers  r.  Cray,  7  Ga.  206. 

65.  Maloney  v.  Terry,  70  Ark.  189, 
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had  and  received  would  also  lie,""  or  to  reconvey  property  fraudu- 
Jently  procured  from  him  by  such  attorney.®^  He  may  also  bring 
suit  in  equity  to  compel  his  attorney  to  release  property  wrongfully 
held  by  him  under  claim  of  lien,""  or  assignment,^^  or  deed  of  trust, 
wrongfully  obtained  by  such  attorney;''"  or  where  the  attorney  is  em- 
ployed to  purchase  property  for  the  client,  and  wrongfully  purchases 
it  for  his  own  benefit,  the  client  may  sue  in  equity  for  an  accounting 
for  rents  and  profits,  and  proceeds  of  a  sul)sequent  sale,  of  such  prop- 
ertyJ^  A  client  may,  by  petition  setting  forth  the  wrongful  conduct 
of  his  solicitor,  invoke  the  summary  powers  of  a  court  of  chancery  to 
compel  the  payment  of  money  wrongfully  withheld  by  such  solicitor;" 
but  a  client  waives  his  action  at  law  when  he  invokes  a  summary  rem- 
edy under  the  equity  powers  of  the  court.'^^ 

C.  Demand  and  Refusal.  —  Before  any  action  or  summary  pro- 
ceedings can  be  maintained  against  an  attorney  to  compel  him  to  pay 
over  money  wrongfully  withheld  by  him  from  his  client,  a  proper  de- 
mand^* for  payment  must  be  made  by  the  client  and  refused  by  the 

ton,  44  Ind.  235;  Black  v.  Hersch,  18 
Ind.  342,  81  Am.  Dec.  362;  Whinery 
V.  Brown,  36  Ind.  App.  276,  75  N.  E. 
605.  Kan. — Voss  v.  Baehop,  5  Kan.  59. 
Ky. — Castleman  v.  Southern  Mut.  L. 
Ins.  Co.,  14  Bush  197;   Cord  v.  Taylor, 

5  Ky.  L.  Eep.  852.  Me.— Staples  v. 
Staples,  4  Greenl.  532.  Mass.— Griffiths 
V.  Powers,  216  Mass.  169,  103  N.  E. 
468.  Mo.— Beardslee  v.  Boyd,  37  Mo. 
180.  N.  Y.— Lillie  v.  Hoyt,  5  Hill  395, 
40  Am.  Dec.  360;  McFarland  v.  Crary, 
8  Cow.  253;  Ex  parte  Ferguson,  6  Cow. 
596;  Taylor  v.  Bates,  5  Cow.  376;  Eath- 
bun  V.  Ingals,  7  Wend.  320;  Cottrell  v. 
Finlayson,  4  How.  Pr.  242,  2  Code  Eep, 
116;  Stafford  v.  Richardson,  15  Wend. 
302;  Ferris  r.  Paris,  10  Johns.  285;  Wal- 
radt  V.  Maynard,  3  Barb.  584;  Banner 
V.  D'Auby,  34  Misc.  525,  69  N.  Y. 
Supp.  891 ;  Satterlee  v.  Fraser,  2  Sandf . 
141.  Pa. — Krause  v.  Dorrance,  10  Pa. 
462,  51  Am.  Dec.  496.  S.  O.— Madden 
V.  Watts,  59  S.  C.  81,  37  S.  E.  209. 

[a]  Waiver  of  Demand. — Demand 
for  payment,  or  direction  to  remit,  is 
waived  by  an  attorney  where  he  denies 
his  liability  and  sets  up  a  claim  for 
professional  services  against  his  client. 
Walradt  v.  Maynard,  3  Barb.  (N.  Y.) 
584;  Krause  v.'  Dorrance,  10  Pa.  462, 
51  Am.   Dec.   496. 

[a]  Attachment.  —  (1)  Demand  of 
payment  should  be  made  on  the  attor- 
ney by  the  client  before  motion  is  filed 
for  an  attachment  (Ex  parte  Ferguson, 

6  Cow.  [N.  P.]  596;  Cottrell  v.  Finlay- 
son, 4  How.  Pr.  [N.  Y.]  242,  2  Code 
Rep.  116),  (2)  but  if  he  appear  and 
contest   the   claim   he   will   be  held  to 


66  S.  W.  919,  72  S.  W.  570;  Eolikatis 
V.  Lovett,  213  Mass.  545,  100  N.  E. 
748. 

66.  Maloney  v.  Terry,  70  Ark.  189, 
66  S.  W.  919,  72  S.  W.  570. 

67.  Pa.— Bersch  v.  Rust,  249  Pa.  512, 
95  Atl.  108.  S.  D.— Kickland  v.  Egan, 
36  S.  D.  428,  155  N.  W.  192.  W.  Va. 
Ealphsnyder  v.  Titus,  74  W.  Va.  204, 
82  S.  E.  257. 

68.  Mass. — ^Soper  v.  Manning,  147 
Mass.  126,  16  N.  E.  752.  S.  D.— Kick- 
land  V.  Egan,  36  S.  D.  428,  155  N.  W. 
192.  W.  Va.— Vance  v.  Ellison,  76  W. 
Va.  592,  85  S.  E.  776. 

69.  Manheim  v.  Woods,  213  Mass. 
537,  100  N.  E.   747. 

70.  Vance  v.  Ellison,  76  W.  Va.  592, 
85  S.  E.  776. 

71.  Eolikatis  v.  Lovett,  213  Mass. 
545,   100  N.  E.  748. 

72.  Lynde  v.  Lynde,  64  N.  J.  Eq. 
736,  52  Atl.  694,  97  Am.  St.  Rep.  692, 
58  L.  R.  A.  471. 

73.  In  re  Browne,  2  Colo.  553;  Dan- 
iel r.  Capers,  4  McCordi  (S.  C)   237. 

74.  Ala. — Mardis'  Admrs.  v.  Shackle- 
ford,  4  Ala.  493.  Ark.— Whitehead  v. 
Wells,  29  Ark.  99;  Jett  v.  Hempstead, 
25  Ark.  402;  Denton's  Exrs.  r.  Em- 
bury, 10  Ark.  228;  Warner  v.  Bridges, 
6  Ark.  385;  Taylor  v.  Spears,  6  Ark. 
381,  44  Am.  Dec.  519,  8  Ark.  429; 
Palmer  v.  Ashley,  3  Ark.  75;  Sevier  v. 
Holliday,  2  Ark.  512;  Cummins  v.  Mc- 
I.ain,  2  Ark.  402.  Ind.— Claypool  v. 
Gish,  108  Ind.  424,  9  N.  E.  382;  Kyser 
V.  Wells,  60  Ind.  261;  Heddens  v. 
Younglove,  46  Ind.  212;  Pierse  v.  Thorn- 
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attorney,   except  in   those   eases  where  the   law   dispenses  with   the 
necessity  for  demand.''^ 

D,  Parties.  —  Proceedings  against  an  attorney  are  subject  to  the 
general  rules  governing  parties.'^®  A  summary  proceeding  cannot  be 
maintained  by  one  of  several  co-plaintiffs  against  an  attorney  who  re- 
fuses to  pay  over  money  collected  for  his  clients,  when  the  other  fails 
to  join  in  the  proceeding.'^  In  an  action  against  a  member  of  a  firm 
of  lawyers  for  money  which  he  has  collected  and  refused  to  pay  over, 
it  is  not  necessary  to  make  the  other  members  of  the  firm  parties  to 
the  action.'^ 

E.  Ple.\dings.  —  1.  Complaint.  —  a.  In  Action  To  Compel  Pay- 
ment. —  In  an  action  by  a  client  against  his  attorney  for  money  or 
other  property  collected,  the  complaint  should  allege  that  it  has  been 
collected  by  the  defendant,'**  as  attorney  for  the  plaintiff:^"  that  de- 
mand for  its  payment  has  been  made  by  the  plaintiff,  or  instructions 
given  to  remit  or  disburse  it,^^  or  circumstances  which  amount  to  an 


have  waived  this  right.  Smith  v.  Bush, 
58  Ga.  121;  Taylor  v.  Armstead,  3  Call 
(7  Va.)  200. 

75.  m.— Chapman  v.  Burt,  77  111. 
337,  Tinkham  &  Co.  v.  Hey  worth,  31 
111.  519.  la. — Hollenbeck  v.  Stanberry, 
38  Iowa  325.  Me.— Coffin  v.  Coffin,  7 
Greenl.  (Me.)  298.  Wis.— Ott  v.  Hood, 
152  Wis.  97,  139  N.  W.  762,  Ann.  Cas. 
1914C,  636,  44  L.  E.  A.   (N.  S.)  524. 

Demand  as  a  condition  precedent  to 
maintenance  of  suit  or  action,  see  gen- 
erally the  title  "Suits  and  Actions." 

[a]  The  necessity  for  a  demand  on 
a  lawyer  before  suing  him  for  money 
collected  is  sometimes  made  to  depend 
upon  whether  the  amount  sued  for  in- 
cludes the  statutory  penalty  of  twenty 
per  cent  per  annum  additional  on  the 
amount  wrongfully  withheld;  no  de- 
mand being  necessary  unless  such  pen- 
alty is  claimed.  Shepherd  v.  Crawford, 
71 'Ga.  458. 

[b]  Money  retained  under  contract 
void  because  contrary  to  public  policy 
— demand  unnecessary.  Jordan  v.  Wes- 
terman,  62  Mich.  170,  28  N.  W.  826,  4 
Am.  St.  Eep.  836. 

[c]  Where  due  notice  is  given,  and 
the  attorney  appears  and  contests  the 
claim,  proof  of  a  demand  and  refusal 
is  not  necessary.  Taylor  v.  Armstead, 
3   Call   (7  Va.)   200. 

fd]  Neglect  or  failure  on  the  part 
of  the  lawyer  to  notify  his  client  with- 
in a  reasonable  time,  will  bar  his 
right  to  a  demand  for  payment  before 
suit  is  filed.  Ark. — .Jett  v.  Hempstead, 
25  Ark.  462;  Denton's  Exrs.  r.  Embury, 
10  Ark.  228.  Conn.— Pratt  v.  Brew- 
ster, 52  Conn.  65.    Ga. — Nisbet  v.  Law- 
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son,  1  Ga.  275.  Kan. — Voss  v.  Bachop, 
5  Kan.  59.  Pa.— Glenn  v.  Cuttle,  2 
Grant  Cas.  273. 

76.  See  generally  the  title  "Part- 
ies." 

[a]  Joining  Persons  Made  Jointly 
Liable  by  Attorney's  Bad  Advice. 
Where  two  persons  having  separate 
claims  against  the  same  defendant  are 
represented  by  one  attorney  and  one  of 
them  assigns  to  the  other  in  whose 
name  alone  suit  is  brought,  both  may 
join  in  an  action  against  the  attorney 
for  damages  caused  by  their  jointly 
executing  and  becoming  liable  on  an 
indemnifying  bond  to  the  constable. 
Noziska  v.  Aten,  35  S.  D.  451,  152  N. 
W.   694,   Ann.   Cas.   1916C,   589. 

77.  Trammell  v.  Shropshire,  22  Tex. 
327. 

78.  Pratt  v.  Brewster,  52  Conn.  65; 
In  re  Wolf,  51  Hun  407,  4  N.  Y.  Supp. 
239,  21  N.  Y.  St.  224. 

[a]  Where  a  firm  of  lawyers  recover 
a  judgment  for  a  client,  which  one 
member  of  the  firm  collects  and  ap- 
propriates to  his  individual  use,  the 
other  member  of  such  firm  is  not  a 
necessary  party  to  a  summary  proceed- 
ing by  the  client  for  an  order  to  com- 
])el  payment  of  the  amount  so  re- 
ceived. "  In  re  Wolf,  51  Hun  407,  4  N. 
Y.  Supp.   239,   21   N.  Y.  St.  224. 

79.  Palmer  v.  Ashley,  3  Ark.  75; 
Cummins  r.  McLain,  2  Ark.  402;  Nis- 
bet V'.  Lawson,  1  Ga.  275. 

80.  In  re  Cattus,  42  App.  Div.  134, 
59  N.   Y.  Supp.  55. 

81.  Ind. — Pierse  v.  Thornton,  44  Ind. 
235;  Black  v.  Hersch,  18  Ind.  342,  81 
Am.  Dec.  362.    Mo.— Beardslee  v.  Boyd, 
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excuse  therefor,^^  j^^^j  ^j-^^^  ^j^g  defendant  has  failed  and  refused  to 
pay  over  such  money  or  other  property.^''  It  is  not  necessary  to  al- 
lege that  defendant  promised  to  account  for  or  pay  over  the  money 
collected,***  or  that  he  has  converted,  misapplied  or  embezzled  it.®^  It 
has  been  held,  also,  that  plaintiff  need  not  allege  that  the  defendant 
was  retained  for  reward,^"^  where  the  relation  of  attorney  and  client 
has  been  averred.^^ 

b.  In  Action  for  Damages.  —  In  an  action  to  recover  damages  from 
a  lawyer  for  negligence,  lack  of  ordinary  skill  and  knowledge  in  his 
profession,  or  for  malpractice  or  fraud  and  deceit,  the  declaration, 
complaint  or  petition  should  allege  the  relation  of  attorney  and  client,^^ 
and  set  out  specifically  the  negligence,**'^  unskillful,^°  or  fraudulent 
conduct  and  acts  of  the  defendant,''^  and  the  damage  sustained  in  con- 


37  Mo.  180.  Neb.— Fletcher  v.  Cum- 
mings,  33  Neb.  793,  51  N.  W.  144. 
N,  Y.— Taylor  v.  Bates,  5  Cow.  376; 
Lillie  V.  Hoyt,  5  Hill  395,  40  Am  Dec. 
360;  Nelson  ;;.  Bostwick,  5  Hill  37,  40 
Am.  Dec.  310.  S.  C— Madden  v.  Watts, 
59  S.  C.  81,  37  S.  E.  209.  Can.— Gil- 
bert V.  Palmer,  6  N.  Bruns.  667. 

82.  U.  S. — Sneed  v.  Hanly,  Hempst. 
659,  22  Fed.  Cas.  No.  13,136.  Ind. 
Kyser  v.  Wells,  60  Ind.  261;  Black  v. 
Hersch,  18  Ind.  342,  81  Am.  Dec.  362. 
Kan. — Voss  v.  Bachop,  5  Kan.  59.  N.  Y. 
Walradt  t\  Maynard,  3  Barb.  584; 
Eathbun  v.  Ingals,  7  Wend.  320.  Pa. 
Krause  v.  Dorrance,  10  Pa.  462,  51  Am. 
Dec.  496.  S.  C— Madden  v.  Watts,  59 
S.    C.    81,    37    S.    E.    209. 

Necessity  for  demand,  see  supra,  II, 
C. 

[a]  If  the  lawyer  has  agreed  to 
pay  over  the  money  when  collected, 
demand  therefor  before  suit  is  un- 
necessary, but  such  agreement  may  be 
averred.  Mardis'  Admrs.  v,  Shackle- 
ford,  4  Ala.  493;  Castleman  v.  South- 
ern Mut.  Life  Ins.  Co.,  14  Bush  (Ky.) 
197. 

83.  Ark. — Palmer  v.  Ashley,  3  Ark. 
75.  Ky. — Eoberts  v.  Armstrong,  1 
Bush  (Ky.)  263,  89  Am.  Dee.  624;  Cord 
V.  Taylor,  5  Ky.  L.  Eep.  852.  Neb. 
Fletcher  v.  Cummings,  33  Neb.  793,  51 
N.  W.  144.  Va. — Taylor  v.  Armstead, 
3  Call  (7  Va.)  200. 

84.  Nisbet  v.  Lawson,  1  Ga.  275. 

85.  Grinnell  v.  Sherman,  60  Hun  578, 
14  N.  Y.  Supp.   544,  38  N.  Y.  St.  587. 

36.     Nisbet  r.  Lawson,  1  Ga.  275. 

87.  McEaven  v.  Dameron,  82  Cal. 
57,  23  Pac.  33;  In  re  Cattus,  42  App. 
Div.  134,  59  N.  Y.  Supp.  55. 

88.  U.  S.— Maryland  Casualty  Co.  v. 
Price,  231  Fed.  397,  145  C.  C.  A.  391, 


Ann.  Cas.  1917B,  50  (affirming  224  Fed. 
271);  Ex  parte  Burr,  2  Cranch  C.  C 
379,  386,  1  Wheeler  Crim.  Cas.  503,  4 
Fed.  Cas.  No.  2,186;  Tidd's  Pr.  (Ed. 
1856)  86.  Cal.— Cavillaud  v.  Yale,  3 
Cal.  108,  58  Am.  Dec.  388.  111.— Peo- 
ple V.  Appleton,  105  III.  474,  44  Am. 
Eep.  812;  People  v.  Allison,  68  111.  151. 
Ky. — Baker  v.  McArthur,  5  Ky.  L.  Eep. 
185  Eccles  v.  Stephenson,  3  Bibb  517. 
N.  Y.—In  re  Husson,  62  How.  Pr.  358, 
26  Hun  130,  13  N.  Y.  Wkly.  Dig.  542. 
E.  I. — Anderson  r.  Bosworth,  15  E.  I. 
443,  8  Atl.  239,  2  Am.  St.  Eep.  910. 
Tex.— Jackson  v.  State,  21  Tex.  668. 
Va. — Stephens  r.  White,  2  Wash.  (2 
Va.)  203.  Wis.— Ott  v.  Hood,  152  Wis. 
97,  139  N.  W.  762,  Ann.  Cas.  1914C, 
636,  44  L.  E.  A.  (N.  S.)  524.  Eng. 
In  re  Aitkin,  4  Barn.  &  Aid.  47,  22 
Eev.  Eep.  616,  6  E.  C.  L.  384,  106 
Eug.  Eeprint  855;  Ex  parte  Cohen,  3 
Dowl.  P.  C.  600,  1  H.  &  W.  211;  /?i  re 
Chitty,  2  Dowl.  P.  C.  421;  In  re  Hill, 
L.  E.  3  Q.  B.  543;  Ex  parte  Stratford, 
12  L.  J.  Q.  B.  331,  7  Jur.  412;  Weeks 
on   Attorneys   (Ed.   1878)    §78. 

89.  Maryland  Casualty  Co.  v.  Price, 
231  Fed.  397,  145  C.  C.  A.  391,  Ann. 
Cas.  1917B,  50,  affirming  224  Fed.  271. 
Ala.— Walker  r.  Goodman,  21  Ala. 
C47;  Evans  v.  Watrous,  2  Port.  205. 
Ind. — Jones  v.  White,  90  Ind.  255. 
Mas.s.— Wilson  v.  Coffin,  2  Cush.  316. 
N.  Y.— Elder  v.  Bogardus,  Lalor'a 
Supp.  116.  Ohio. — Long  f.  Bowersox, 
8  Ohio  N.  P.   (N.  S.)  249. 

See  generally  the  title  "Negligence." 

90.  Ala.— Walker  r.  Goodman,  21 
Ala.  647.  la.— Thomas  v.  Schee,  80 
Iowa  237,  45  N.  W.  539.  Md.— Coch- 
rane V.  Little,  71  Md.  323,  18  Atl.  698. 

91.  Ott  r.  Hood,  152  Wis.  97,  139 
N.   W.   762,  Ann.   Cas.   1914C,   636,  44 

Vol.  XVIII 


858 


LAWYER  AND  CLIENT 


sequence  thereof.^^  Where  the  damage  alleged  is  the  result  of  a  de- 
fault judgment  caused  hy  defendant's  negligence,  the  declaration  is 
insufficient  where  it  fails  to  allege  that  a  meritorious  defense  to  such 
action  existed.^^  or  that  the  amount  involved  gave  the  court  jurisdic- 
tion, where  the  rendition  of  a  judgment  is  the  basis  of  the  damage 
complained  of.®*  Rut  the  consideration  for  defendant's  employment 
need  not  be  stated  f^  nor,  generally,  is  it  necessary  to  aver  that  the 
plaintiff  is  without  fault  in  the  premises.®*^  In  an  action  for  negli- 
gence in  failing  to  collect  a  note,  plaintiff's  ownership  of  the  note 
should  be  alleged.^'' 

2.  Plea  or  Answer.  —  The  lawyer  may  show  under  a  plea  of  the 
general  issue,  a  lien  upon  the  money  withheld  by  him,^^  and  he  may 
set  off  other  claims  against  his  client,^®  subject  to  the  general  rules  ' 
governing  set-off  and  counterclaim.^  An  answer  stating  that  the 
money  was  garnisheed  in  the  attorney's  hands  before  he  had  an  op- 
portunity to  account  for  and  pay  it  over  shows  a  defense  to  the  client's 
suit,^  as  does  one  alleging  a  distribution  of  the  funds  in  accordance 
with  the  client's  direction.^ 

In  a  summary  proceeding  against  a  lawyer  to  compel  him  to  pay  over 
money  he  may  interpose  any  defense  which  would  be  available  in  an 
action,  had  that  form  of  remedy  been  chosen.* 


L.  K.   A.    (N.  S.)    524.     See   generally 
the  title   "Fraud  and  Deceit." 

92.  Cal.— Lane  t.  Storke,  10  Cal. 
App.  347,  101  Pac.  937.  Ky.— Ander- 
son's  Admr.  v.  Conklin,  11  Ky.  L.  Eep. 
183.  Wis.— Ott  v.  Hood,  152  Wis.  97, 
139  N.  W.  762,  Ann.  Cas.  1914C,  636, 
44  L.  E.   A.    (N.   S.)    524. 

As  to  averment  of  damages  gener- 
ally, see  the  title  "Injuries  to  Person 
and  Property." 

93.  Maryland  Casualty  Co.  v.  Price, 
231  Fed.  397,  145  C.  C.  A.  391,  Ann. 
Cas.  1917B,  50,  affirming  224  Fed.  271. 

94.  Maryland  Casualty  Co.  v.  Price, 
231  Fed.  397,  145  C.  C.  A.  391,  Ann. 
Cas.  1917B,  50,  affirming  224  Fed.  271. 

95.  Cal.— Cavillaud  v.  Yale,  3  Cal. 
108,  58  Am.  Dec.  388.  Ky.— Eecles  r. 
Stephenson,  3  Bibb  517.  Va. — Stephens 
V.  White,  2  Wash.   (2  Va.)   203. 

96.  Jones  v.  White,  90  Ind.  255. 
Necessity  of  negativing  contributory 

negligence,     see     generally     the     title 
"Negligence." 

97.  Sevier  v.  Holliday,  2  Ark.  512; 
Baker  r.  McArthur,  5  Ky.  L.  Rep.  185. 

98.  Ind. — Scobey  v.  Eoss,  5  Ind. 
445;  Whinery  v.  Brown,  36  Ind.  App. 
276,  75  N.  E.  605.  Mich.— Eobin son  r. 
Hawes,  56  Mich.  135,  22  N.  W.  222. 
N.  Y.— Gopen  r.  Crawford,  53  How.  Pr. 
278.  Vt.— Patrick  v.  Hazen,  10  Vt. 
183. 
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99.  Ind.— Noble  v.  Leary,  37  Ind. 
186.  la. — See  Youngerman  v.  Pugh,  125 
N.  W.  321.  N.  Y.— Gopen  v.  Crawford, 
53  How.  Pr.  (N.  Y.)  278.  Ohio. 
Fargo  Gas  Light  &  C.  Co.  v.  Greer, 
18  Ohio  Cir.  Ct.  589,  10  Ohio  Cir.  Dee. 
164.  Tex. — Sanborn  r.  Plowman,  20 
Tex.  Civ.   App.  484,  49  S.  W.  639. 

1.  See  the  title  "Set  Off,  Counter- 
claim and  Recoupment." 

2.  Ga. — Ewing  v.  Freeman,  103  Ga. 
811,  30  S.  E.  637.  Mass.— Dunn  v. 
Vannerson,  7  How.  579.  Can. — Char- 
teris  V.  Miller,  14  U.   C.  Q.  B.  62. 

3.  Guthrie's  Appeal,  92  Pa.  269; 
Strohecker  v.  Hoffman,  19  Pa.  223. 

4.  Jones  v.  Miller,  1  Swan  (Tenn.) 
151. 

[al  That  he  acted  in  good  faith  (1) 
in  withholding  the  money  collected 
does  not  constitute  a  good  defense  in 
such  proceedings,  however  (Hawkins  v. 
Smith,  56  Ga.  571;  Bowling  Green  Sav. 
Bank  v.  Todd,  52  N.  Y.  489;  Aekerman 
V.  Wagner,  55  Hun  608,  8  N.  Y.  Supp. 
457,  29  N.  Y.  St.  166;  In  re  Wolf,  51 
Hun  407,  4  N.  Y.  Supp.  239,  21  N.  Y. 
St.  224;  In  re  Chittenden.  42  Hun  659, 
4  N.  Y.  St.  606,  25  N.  Y.  Wkly.  Dig. 
403),  (2)  unless  a  valid  claim  upon 
it  is  shown.  In  re  Kennedy,  120  Pa. 
497,  14  Atl.  397,  6  Am.  St.' Eep.  724; 
In  re  Harvey,  14  Phila.  (Pa.)  287,  38 
Leg.  Int.  204. 
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[b]  Refusal  To  Give  Belease. — A 
lawyer  is  not  bound  to  pay  over  money 
where  a  release  therefor  is  refused  by 


Ihc  client  or  distributee  to  whom  it  is 
due.  In  re  Smvley,  61  Hun  639,  19  N. 
Y.  Supp.  266,  40  N.  Y.  St.  824. 


LEASE.  —  See  Landlord  and  Tenant;  Mines  and  Minerals;  Public 

Lands. 


LEGACIES.  —  See  Wills. 
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I     AS  AFFECTING  RIGHT  TO  RELIEF  IN  EQUITY,  880 

A.  In  General,  860 

B.  Where  Provided  hy  Subsequent  Statutes,  864 

C.  Legal  Remedy  Lost  hy  Fraud  or  Negligence,  865 

n.     ALLEGATIONS  IN  BILL  AS  TO  INADEQUACY  OF  LEGAL 
REMEDY,  865 

III.     OBJECTIONS  FOR  AND  EFFECT  OF  EXISTENCE  OF  LE- 
GAL REMEDY,  866 

A.  Necessity  for  Objection  and  by  Whom  Made,  866 

B.  Time  for  Objection,  869 

C.  Demurrer,  870 

D.  Transfer  to  Law  Side  of  Court,  872 

E.  Answer,  872 

P.    Dismissal  Upon  Motion  or  Otherwise,  873 

CROSS-REFERENCES: 

Equity  Jurisdiction  and  Suits  and  Actions. 

Procedure ; 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

Scope  Note.  —  This  article  treats  generally  of  the  effect  of  the  exist- 
ence cf  an  adequate  remedy  at  law  upon  the  right  to  relief  in  equity  ;^ 
of  the  necessity  and  manner  of  alleging  lack  of  an  adequate  legal 
remedy;  and  of  the  effect  of  and  objections  to  the  failure  to  make 
such  allegation. 

I.  AS  AFFECTING  RIGHT  TO  RELIEF  IN  EQUITY.  —  A.  In 
Gener^vl.  —  It  is  a  well  settled  general  rule  that  a  suit  in  equity  will 
not  lie  for  the  redress  of  any  grievance,  where  a  plain,  adequate  and 
speedy  remedy  at  law  exists.^    But  the  legal  remedy  must  be  equally 

1.     Effect  of  adequate  legal  remedy    cific  v.  United  States,  200   U.   S.   341, 


upon  right  to  maintain  suit  in  equity 
under  particular  circumstances,  see  the 
epecific   titles   throughout   this   work. 

8.  See  the  following  cases:  U.  S. 
Boise  Artesian  Hot  &  Cold  Water  Co. 
V.  Boise  Citv,  213  U.  S.  276,  29  Sup. 
Ct.   42^    53   L.   ed.   796;    Southern   Pa- 

"»70l.   yVTTT 


26  Sup.  Ct.  296,  50  L.  ed.  507;  White- 
head V.  Shattuek,  138  U.  S.  146,  11 
Sup.  Ct.  276,  34  L.  ed.  873;  Wright 
f.  Barnard,  233  Fed.  329.  Ala.— Hogan 
V.  Scott,  186  Ala.  310,  65  So.  209; 
Brown  v.  Hunter,  121  Ala.  210,  25  So. 
924;   Troy  Fertilizer  Co.  v.  Prestwood, 
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]16    Ala.    119,    22    So.     262;     Curry     v. 
Peebles,  83   Ala.  225,   3  So.   622;   Phil- 
lips V.  Ash's  Heirs,  63  Ala.  414;   Tubb 
V.  Fort,   58   Ala.   277;    Daniel  v.   Stew- 
art,  55    Ala.    278;    Colton    v.   Price,   50 
Ala.  424.     Alaska. — Allen   v.  Myers,   1 
Alaska    114;    United    States    v.   North- 
West   Trading   Co.,    1   Alaska   5.     Ark. 
Crawford    v.    Board    of    Directors,    79 
Ark.  606,  96  S.  W.  143;  Polk  v.  Gard- 
ner, 67  Ark.  441,  55  S.  W.  840;   Crane 
V.   Eandolph,   30   Ark.   579;    Murphy    v. 
Harbison,  29  Ark.   340;   Moore  v.  Dun- 
can,  27   Ark.   157;    M.   &   L.   E.   R.   Co. 
f.   Woodruff,   26  Ark.   649.     Cal.— More 
V.  Churchill,  155   Cal.  368,  101  Pac.  9; 
San  Joaquin  &  K.  R.  Canal  &  Irr.  Co. 
f.  Stanislaus,  155  Cal.  21,  99  Pac.  365; 
Phillips  V.  Price,  153  Cal.  146,  94  Pac. 
617;  South  Pasadena  v.  Pasadena  Land 
&  W.   Co.,   152   Cal.   579,  93   Pac.  490; 
Ketchum  v.  Crippen,  37  Cal.  223;  Lewis 
V.   Tobias,    10    Cal.   574.     Colo.— Canon 
City  V.  Manning,  43  Colo.  144,  95  Pac. 
537,  17   L.  R.  A.    (N.   S.)    272;   Jaeger 
V.   Whitsett,   3    Colo.    105;    Fulton   Irr. 
Ditch  Co.  V.  Twombly,  6  Colo.  App.  554, 
42  Pac.  253.     Conn. — Welles  v.  Rhodes, 
59    Conn,    498,    22    Atl.    286;    Bulkeley 
V.    Welch,    31    Conn.    339;    Munson    v. 
Munson,   30   Conn.   425;    Hood   r.   New 
York   &   N.   H.   R.   Co.,   23  Conn.   609; 
Whittlesey    »y.    Hartford    P.    &    F.    R. 
Co.,   23    Conn.   421;    Norwich   &   W.   R. 
Co.  f.  Storey,  17  Conn.  364.     Del.— Vir- 
den   V.   Board   of   Pilot    Comrs.,   8    Del. 
Ch.  1,  67  Atl.  975;  Conner  v.  Penning- 
ton,  1    Del.   Ch.    177.      D.  C— Peck   v. 
Haley,   21   App.   Cas.   224;    Hollidge   v. 
Moriarty,    17    App.    Cas.     520;     Dewey 
Hotel  Co.  V.  United  States  Electric  L. 
Co.,    17   App.    Cas.    356;     Pechstein     v. 
Smith,   14  App.   Cas.   27;    Hess  v.   Hor- 
ton,    2   App.    Cas.    81.     Fla. — Rentz    v. 
Granger,  64  Fla.  445,  60  So.  221;  Mas- 
sengale  r.  O'Hara,  63  Fla.  521,  58  So. 
42;    Viser   r.   Willard,   60   Fla.    395,   53 
So.  501;  Barnett  r.  Hickson,  52  Fla.  457, 
41  So.  606;  Trustees  I.  I.  F.  v.  Gleason, 
39  Fla.  771,  23  So.  539;  Freeman  v.  Ti- 
manus,    12    Fla.    393.      Ga.— Atlanta    & 
W.  P.  R.  Co.  V.  Redwine,  123  Ga.  736, 
51    S.   E.    724;    Ogburn   v.    Elmore,   121 
Ga.   72,  48   S.  E.   702;   Woodstock   Iron 
Wks.  r.  Leake,  118   Ga.  642,  45  S.   E. 
429;    Sharpe    &   Drake   v.    Hodges,    116 
Ga.    795,    43    S.    E.     48;     Williams     V. 
Haynes,  78  Ga.  133;  Stephens  v.  White- 
head,   75    Ga.    294;    Huff   v.   Ripley,   58 
Ga.  11.     Haw. — Herbert    v.    Henry,   20 
Hawaii   186;    Atcherley   v.  Jarrett,   19 


Hawaii    511;    Inter-Island    Tel.    Co.    v. 
Liliuokalani,   16   Hawaii   605;   Perry  v. 
Lucas,  11  Hawaii  350.     Idaho.— School 
Dist.  No.   25  f.  Rice,   11  Idaho  99,  81 
Pac.    155;    County    of    Ada    v.    Bullen 
Bridge    Co.,   5   Idaho    79,   188,   47   Pac. 
818,  95  Am.  St.  Rep.  180,  36  L.  R.  A. 
367;  Morgan  v.  County  Comrs.,  4  Idaho 
418,    39    Pac.    1118;    Picotte    v.    Watt, 
3  Idaho  447,  31  Pac.  805;  Washington 
&  Idaho  R.  Co.  v.  Coeur  D'Aleue  Ry., 
2   Idaho  580,  21  Pac.  562.     111.— Flem- 
ing V.   Reheis,   275   111.   132,   11^   N.   E. 
923;    White  v.  Young  Men's   Christian 
Assn.,  233   111.  526,  84  N.   E.   658;  Des 
Moines    Life    Ins.    Co.    v.    Seifert,    210 
HI.    157,    71    N.   E.    349;    Vannatta   V. 
Lindley,   198  111.  40,  64  N.  E.   735,  92 
Am.   St.   Rep.   270;   Anderson   v.   Olsen, 
188   HI.   502,  59  N.   E.   239;   Archer  v. 
Terre  Haute  &  L  R.  Co.,  102  111.  493; 
Sherman    v.    Hurd,    107    111.    App.    471. 
Ind.— Boonville   Nat.   Bank   v.   Blakey, 
166   Ind.  427,   76  N.   E.   529;   Sarber  V. 
Rankin,    154    Ind.    236,   56    N.    E.    225; 
Barnes   v.    Sammons,   128   Ind.   596,   27 
N.    E.    747;    Shoemaker   v.    Axtell,    78 
Ind.    561;    McKinney     v.     Springer,     6 
Blackf.     511.      Ind.     Ter.— Crowell    v. 
Young,  4  Ind.   Ter.   36,  64  S.  W.   607. 
la.— Kalona   Sav.   Bank  v.    Eash,     133 
Iowa   190,   109   N.   W.   887;   McFaul  v. 
Woodbury   County,   57   Iowa  99,   10   N. 
W.    296;    Hintrager    v.     Sumbardo,     54 
Iowa  604,  7  N.  W.  92;  Smith  v.  Short, 
11    Iowa    523;    Claussen   v.   Lafrenz,   4 
G.  Gr.  224.    Kan.— Jordan  v.  Updegraflf, 
McCahon    103,   1    Kan.   527;    Linvill   v. 
Brown,  9  Kan.  App.  747,  60  Pac.  476. 
Ky.— Mershon    v.    Bank    of    Common- 
wealth,  6   J.   J.    Marsh.   438;    Tobin   v. 
Helm,    4    J.    J.    Marsh.    288;    Scroggin 
V.  Allin,  2  J,  J.  Marsh.  466;  Watkins' 
Heirs    V.    Owen,    2    J.    J.    Marsh.    142; 
Waggoner's. Trustees   v.   M 'Kinney,    1 
A.  K.  Marsh.  479;   Collins  v.  Farquar, 
4    Litt.    153.      Me.— Lynn    Shoe   Co.   v. 
Lunn  &  Sweet  Shoe  Co.,  108  Me.  198, 
79    Atl.   721;    Milliken   v.   Dockray,   80 
Me.   82,   13   Atl.   127;    Spofford   v.  Ban- 
gor &  B.  R.  Co.,  66  Me.  51;  Piscataqua 
Fire  &  M.  Ins.  Co.  v.  Hill,  60  Me.  178; 
Woodman   v.    Freeman,     25     Me.     531; 
Coombs   V.   Warren,   17   Me.   404.     Md. 
Smith   V.   Meredith,   30   Md.   429;   Fort 
V.      Groves,      29      Md.      188;      Clayton 
V.     Carey,    Md.     26;     Drury     v.     Con- 
ner,   1   Har.   &  G.   220.     Mass.— Weiss 
r.  Levy,  166  Mass.  290,  44  N.  E.  225; 
Bushnell    v.    Avery,     121     Mass.     148; 
Suter   V.   Matthews,     115    Mass.     253; 
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Jones  V.  Newhall,  115  Mass.  244,  15 
Am.  Eep.  97;  Gordon  v.  Clapp,  111 
Mass.  22;  Fuller  v.  Cadwell,  6  Allen 
503.  Micli. — Excelsior  Wrapper  Co.  v. 
Yund,  176  Mich.  372,  142  N.  W.  353; 
Carpenter  r.  Hood,  172  Mich.  533,  138 
N.  W.  241;  Kogers  v.  Schram,  161 
Mich.  278,  126  N.  W.  423;  Bixler  v. 
Fry,  157  Mich.  314,  122  N.  W.  119;, 
Mack  V.  Village  of  Frankfort,  123 
Mich.  421,  82  N.  W.  209;  Torrent  v. 
Muskegon  Boom.  Co.,  22  Mich.  354. 
Minn. — Schumacher  v.  Board  of  County 
Comrs.,  97  Minn.  74,  105  N.  W.  1125; 
Barkey  v.  Johnson,  90  Minn.  33,  95 
N.  W.  583.  Miss. — McKinney  v.  Wil- 
lis, 64  Miss.  S2,  1  So.  3;  Shipp  v. 
Wheeless,  33  Miss.  646;  Echols  v.  Ham- 
mond, 30  Miss.  177;  Shotwell  v.  Law- 
son,  30  Miss.  27,  64  Am.  Dec.  145. 
Mo.— McKee  r.  Allen,  204  Mo.  655,  103 
S.  W.  76;  Thorn  &  Hunkins  L.  &  C. 
Co.  V.  Citizens'  Bank,  158  Mo.  272,  59 
S.  W.  109;  Humphreys  v.  Atlantic  Mill. 
Co.,  98  Mo.  542,  10  S.  W.  140;  Cabanne 
r.  Lisa's  Exr.,  1  Mo.  683;  Boynton  v. 
Boynton,  186  Mo.  App.  713,  172  S.  W. 
1175;  Stalter  v.  Stalter,  151  Mo.  App. 
66,  131  S.  W.  747;  Barbee  &  Co.  v. 
Crawford,  132  Mo.  App.  1,  111  S.  W. 
614.  Mont.— Raymond  v.  Blancgrass, 
36  Mont.  449,  93  Pac.  648,  15  L.  R. 
A.  (N.  S.)  976.  Neb. — Western  Union 
Tel.  Co.  V.  Douglas  County,  76  Neb. 
666,  107  N.  W.  985;  Nebraska  L.  & 
T.  Co.  V.  Crook,  73  Neb.  485,  103  N. 
W.  57;  Sherman  v.  Clark,  4  Neb.  138, 
97  Am.  Dec.  516.  Nev. — Connery  v. 
Swift,  9  Nev.  39.  N.  H.— Willson  v. 
Legro,  73  N.  H.  515,  63  Atl.  399;  Wil- 
liams V.  Mathewson,  73  N.  H.  242,  60 
Atl.  687;  Walker  v.  Walker,  63  N.  H. 
321,  56  Am.  Rep.  514;  Moore  V.  Car- 
penter, 63  N.  H.  65;  Brown  f.  Con- 
cord, 56  N.  H.  375.  N.  J.— Kiernan 
V.  Mayor,  etc.  of  Jersey  City,  76  N.  J. 
Eq.  114,  74  Atl.  139;  St.  Columba 's 
Church  V.  North  Jersey  St.  Ry.  Co. 
(N.  J.  Eq.),  70  Atl.  692;  Myers  r. 
Fridenberg,  70  N.  J.  Eq.  3,  62  Atl. 
532;  Kronson  v.  Lipschitz,  68  N.  J.  Eq. 
367,  60  Atl.  819;  Mayor,  etc.  of  Jer- 
sey City  V.  Lembeck,  31  N.  J.  Eq.  255. 
N.  Y.— Tonnele  r.  Wetmore,  195  N.  Y. 
436,  88  N.  E.  1068;  Wilber  v.  Wilber, 
83  Hun  203,  31  N.  Y.  Supp.  661,  64 
N.  Y.  St.  Rep.  325;  Dennin  r.  Wood- 
bury, 96  Misc.  247,  160  N.  Y.  Supp. 
647.  N.  C— Moore  r.  Rankin,  172  N. 
C.  599,  90  8.  E.  759;  Smitherman  r. 
Allen,  59  N.  C.  17;  Wheeler  v.  Taylor, 
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41  N.  C.  225;  Davidson  v.  Nelson,  9 
N.  C.  113;  Glasgow  v.  Flowers,  2  N.  C. 
233.  Ohio.— Mechanics '  &  Traders' 
Bank  v.  Debolt,  1  Ohio  St.  591;  Mc- 
Kee V.  Bank  of  Mt.  Pleasant,  7  Ohio 
(pt.  II),  175;  Cram  v.  Green,  6  Ohio 
429;    Armstrong  v.   Citv   of   Cincinnati, 

5  Ohio  223;  Tudor  Boiler  Mfg.  Co.  v. 
Greenwald  Co.,  26  Ohio  Cir.  Ct.  556. 
Okla. — Perry  v.  Carson,  161  Pac.  175; 
Higgins  V.  Wood,  43  Okla.  554,  143 
Pac.  662;  Fast  v.  Rogers,  30  Okla.  289, 
119  Pac.  241;  Whitham  v.  Lehmer,  22 
Okla.  627,  98  Pac.  351;  Trimble  v.  Min- 
nesota Thresher  Mfg.  Co.,  10  Okla. 
578,  64  Pac.  8;  Wilson  v.  Wiggins,  7 
Okla.  517,  54  Pac.  716.  Ore.— Nolan 
r.  Cook,  81  Ore.  287,  158  Pac.  810; 
Haworth  v.  Jackson,  80  Ore.  132,  156 
Pac.  590;  Grant's  Pass  Hdw.  Co.  v. 
Calvert,  71  Ore.  103,  142  Pac.  569; 
State  V.  Warner  Valley  Stock  Co.,  56 
Ore.  283,  106  Pac.  780,  108  Pac.  861; 
Comegys  v.  Hendricks,  55  Ore.  533,  106 
Pac.  1016;  Higinbotham  v.  Frock,  48 
Ore.  129,  83  Pac.  536,  120  Am.  St. 
Rep.  796.  Pa.— New  York  Trust  Co.  v. 
Langcliffe  Coal  Co.,  227  Pa.  611,  76 
Atl.  729;  Pittsburg  &  West  End  Ry. 
Co.  V.  Point  Bridge  Co.,  223  Pa.  133, 
72  Atl.  348;  Mundy  v.  Brooks,  204 
Pa.  232,  53  Atl.  1000.  B.  I.— Stone  v. 
Peckham,  12  R.  I.  27;  Wilbor  v.  Mat- 
teson,  8  R.  I.  166.  S,  C— Hall  v. 
Joiner,  1  S.  C.  186;  Dickison  f.  Palmer, 
2  Rich.  Eq.  407.  Tex. — Hinzie  f.  Kemp- 
ner,  82  Tex.  617,  18  S.  W.  659;  Shook 
r.  Shook  (Tex.  Civ.  App.),  145  S.  W. 
699;  Lightfoot  v.  Murphy,  47  Tex.  Civ. 
App.  112,  104  S.  W.  511;  Riggins  V. 
Thompson,  30  Tex.  Civ.  App.  242,  70 
S.  W.  578;  Givens  v.  Delprat,  28  Tex. 
Civ.  App.  363,  67  S.  W.  424.  Vt. 
Boutwell  r.  Champlain  Realty  Co.,  89 
Vt.  80,  94  Atl.  108;  Druon  v.  Sulli- 
van,   66    Vt.    609,    30    Atl.    98;    Safford 

6  Co.  r.  Gallup,  53  Vt.  291;  Bank  of 
Bellows  Falls  r.  Rutland  &  B.  R.  Co., 
28  Vt.  470;  Barrett  v.  Sargent,  18 
Vt.  365.  Va.— Starke  r.  Storm's  Exr., 
115  Va.  651,  79  S.  E.  1057;  Langford 
r.  Taylor,  99  Va.  577,  39  S.  E.  223; 
Stonebunger  v.  Roller,  25  S.  E.  1012. 
Wash. — Cline  Piano  Co.  v.  Sherwood, 
57  Wash.  239,  106  Pac.  742;  Morgan 
V.  Bell,  3  Wash.  554,  28  Pac.  925,  16 
L.  R.  A.  614;  Meeker  v.  Gilbert,  3 
Wash.  Ter.  369,  19  Pac.  18.  W.  Va. 
United  States  F.  &  G.  Co.  r.  Home 
Bank,  88  S.  E.  109;  Jennings  v.  South- 
ern Carbon  Co.,  73  W.  Va.  215,  80  S. 
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effectual  with  the  equitable  remedy  as  to  all  the  rights  of  the  com- 
plainant in  order  to  bar  equitable  jurisdiction.' 


E.  368;  Hudson  v.  Iguano  Land  &  M. 
Co.,  71  W.  Va.  402,  76  S.  E.  797; 
Mylius  V.  Massillon  Eng.  &  Thresher 
Co.,  70  W.  Va.  576,  74  S.  E.  728; 
Lewis  V.  Hall,  64  W.  Va.  147,  61  S.  E. 
317.  Wis.— Barchent  v.  Snyder,  128 
Wis.  423,  107  N.  W.  329;  Johnson  v. 
Swanke,  128  Wis.  68,  107  N.  W.  481, 
5  L.  E.  A.  (N.  S.)  1048;  Eoberts  v. 
Moody,  107  Wis.  245,  83  N.  W.  307; 
Hoff  V.  Olson,  101  Wis.  118,  76  N.  W. 
1121,  70  Am.  St.  Rep.  903;  Wells, 
Fargo  &  Co.  v.  Walsh,  87  Wis.  67,  57 
N.  W.  969;  Richards  v.  Allis,  82  Wis. 
509,  52  N.  W.  593.  Can.— Little  v. 
McCartney,  18  Manitoba  323. 

As  to  necessity  of  exhausting  all 
legal  remedies  before  maintaining  a 
creditor's  suit,  see  6  Standard  Proc. 
168;  before  seeking  to  set  aside  a 
fraudulent  conveyance,  see  10  Standakd 
Pkoc.  122;  before  vacating  proceed- 
ings for  the  establishment  of  a  high- 
way, see  11  Standard  Proc.  56;  before 
restraining  proceedings  to  establish  a 
public  road,  see  11  Standard  Proc. 
108;  before  seeking  to  abate  and  re- 
strain an  obstruction  of  or  encroachment 
upon  a  public  highway,  see  11  Stand- 
ard Proc.  174;  before  seeking  to  re- 
strain the  closing  or  vacation  of  a 
highway,  see  11  Standard  Proc.  269; 
before  a  judgment  creditor  may  enjoin 
the  destruction  or  impairment  of  a 
homestead,  see  11  Standard  Proc.  334; 
or  may  enjoin  the  illegal  sale  of  a 
homestead,  see  11  Standard  Proc.  412; 
or  before  enjoining  the  sale  under 
execution  of  exempt  property,  see  11 
Standard  Proc.  540;  or  before  obtain- 
ing an  injunction  generally,  see  13 
Standard  Proc.  236;  or  before  obtain- 
ing equitable  relief  against  judgments, 
see  15  Standakd  Proc.  273,  et  seq.; 
or  before  obtaining  an  injunction  re- 
straining the  enforcement  of  judg- 
ments or  decrees,  see  16  Standard 
Proc.  450,  et  seq.;  or  before  maintain- 
ing a  bill  to  quiet  title,  see  the  title 
"Quieting  Title." 

As  to  right  to  marshal  assets  where 
adequate  remedy  at  law  exists,  see  the 
title  "Marshaling  Assets." 

3.  See  the  following:  U.  S.— Kil- 
bourn  v.  Sunderland,  130  U.  S.  505,  9 
Sup.  Ct.  594,  32  L.  ed.  1005;  Lewis 
V.  Cocks,  23  Wall.  466,  23  L.  ed.  70; 
Hapgood  V.   Berry,    157    Fed.    807,    85 


C.  C.  A.  171;  Wright  v.  Barnard,  233 
Fed.  329;  Goldschmidt  Thermit  Co.  V. 
Primes  Chemical  Co.,  225  Fed.  769;' 
Hawkeye  Gold  Dredging  Co.  v.  State 
Bank,  157  Fed.  253.  Ala.— Gulf  Red 
Cedar  Co.  r.  Crenshaw,  138  Ala.  134, 
35  So.  50;  Belcher  v.  Scruggs,  125  Ala. 
336,  27  So.  839;  Tubb  v.  Fort,  58  Ala. 
277.  Ark. — Hempstead  v.  Watkins,  6 
Ark.  317,  358,  42  Am.  Dec.  696.  Colo. 
Canon  City  v.  Manning,  43  Colo.  144, 
95  Pac.  537,  17  L.  R.  A.  (N.  S.)  272. 
Conn. — Wheeler  t\  Bedford,  54  Conn. 
244,  7  Atl.  22;  New  London  Bank  v. 
Lee,  11  Conn.  112,  27  Am.  Dec.  713. 
Fla. — Rentz  v.  Granger,  64  Fla.  445,  60 
So.  221;  Gordon  v.  Estate  of  Simonton, 
10  Fla.  179.  Ga. — Fleming  v.  Blosser 
Prtg.  Co.,  118  Ga.  86,  44  S.  E.  805; 
Milner  v.  Neel,  114  Ga.  118,  39  S.  E. 
890;  Brooks  v.  Stroud,  111  Ga.  875,  36 
S.  E.  960;  Carter  v.  Lipsey,  70  Ga. 
417;  Harper  v.  Whitehead,  33  Ga.  138; 
Norwood  V.  Dickey,  18  Ga.  528.  Idaho. 
Coleman  v.  Jaggers,  12  Idaho  125,  85 
Pac.  894,  118  Am.  St.  Rep.  207.  111. 
Smith  V.  Bates  Mach.  Co.,  79  111.  App. 
519.  Md.— Whitman  v.  United  Surety 
Co.,  110  Md.  421,  72  Atl.  1042;  Penin- 
sular Const.  Co.  V.  Merritt,  90  Md. 
589,  45  Atl.  172;  Cumberland  &  P. 
R.  Co.  V.  Pennsylvania  R.  Co.,  57  Md. 
267;  Webb  v.  Ridgely,  38  Md.  364; 
Bosley  r.  M'Kim,  7  Har.  &  J.  468. 
Mich. — Comstock  v.  Potter,  158  N.  W. 
102,  multiplicity  of  actions  required  by 
legal  remedy.  N.  H. — Gregg  v.  Thur- 
ber,  69  N.  H.  480,  45  Atl.  241;  Miller 
V.  Seammon,  52  N.  H.  609.  N.  Y. 
J.  P.  Duffy  Co.  V.  Todebush,  173  App. 
Div.  205,  159  N.  Y.  Supp.  299.  Ore. 
Benson  v.  Keller,  37  Ore.  120,  60  Pac. 
918.  Pa.— Gray  v.  Citizens'  Gas  Co., 
206  Pa.  303,  55  Atl.  988;  In  re  Appeal 
of  Brush  Electric  Co.,  114  Pa.  574,  7 
Atl.  794;  In  re  Bierbower's  Appeal,  107 
Pa.  14;  Corbe  v.  Burkert,  33  Pa.  Super. 
317.  R.  I.— Blackstone  Hall  Co.  t\ 
Rhode  Island  Hospital  Trust  Co.,  97 
Atl.  484.  Tex. — Supreme  Lodge  v.  Ray 
(Tex.  Civ.  App.),  166  S.  W.  46.  Vt. 
International  Paper  Co.  v.  Bellows  Falls 
Canal  Co.,  88  Vt.  93,  90  Atl.  943.  Va. 
Southern  Ry.  Co.  V.  Franklin  & 
P.  R.  Co.,  96  Va.  693,  32  S.  E. 
485,  44  L.  R.  A.  297;  Green  v.  Spauld- 
ing,  76  Va.  411.  Wash. — Anderson  v. 
Provident  Life  &  Trust  Co.,  25  Wash. 
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B.  Where  Provided  B"i  Subsequent  Statutes.  —  Wlien  a  remedy 
in  equity  exists,  and  a  remedy  at  law  is  subsequently  created,  the 
equitable  jurisdiction  is  not  destroyed,  except  by  express  terms  of  the 
statute.*  Nor  will  the  adoption  of  equitable  principles  by  a  court  of 
law,  oust  equity  of  its  jurisdiction." 

Federal  Jurisdiction  Not  Affected  by  State  Statutes State       statutes 

conferring  exclusive  jurisdiction  upon  a  court  of  law  does  not  deprive 


20,  64  Pac.  933;  Carl  v.  West  Aber- 
deen Land  &  Imp.  Co.,  13  Wash.  616, 
43  Pac.  890.  W.  Va. — Jennings  v. 
Southern  Carbon  Co.,  73  W.  Va.  215, 
80  S.  E.  368;  Peterson  v.  Hall,  57 
W.  Va.  535,  50  S.  E.  603;  Cleavenger 
V.  Franklin  Fire  Ins.  Co.,  47  W.  Va. 
595,  35  S.  E.  998.  Wis,— Johnson  v. 
Swanke,  128  Wis.  68,  107  N.  W.  481, 
5  L.  E.  A.  (N.  S.)  1048;  Meyer  v. 
Garthwaite,  92  Wis.  571,  66  N.  W. 
704;  Gullickson  v.  Madsen,  87  Wis.  19, 
57  N.  W.  965;  Pierstoff  v.  Jorges,  86 
Wis.  128,  56  N.  W.  735,  39  Am.  St. 
Eep.  881.  Eng. — Corporation  of  Car- 
lisle &  Wilson,  13  Ves.  Jr.  276,  33 
Eng.  Reprint  297;  Curtis  v.  Curtis,  2 
Bro.  C.  C.  620,  29  Eng.  Reprint  342; 
Bond  V.  Hopkins,  1  Sch.  &  Lef.  413. 

4.  See  the  following:  U.  S. — Burt  v. 
Cumberland,  C.  &  C.  Co.,  159  Fed.  905, 
87  C.  C.  A.  85.  Ala. — Crass  v.  Mem- 
phis &  C.  R.  Co.,  96  Ala.  447,  11  So. 
480;  Rooney  v.  Michael,  84  Ala.  585, 
4  So.  421;  Hailey  r.  Boyd's  Admr.,  64 
Ala.  399;  Daniel  v.  Stewart,  55  Ala. 
278;  Waldron,  Isley  &  Co.  v.  Simmons, 
28  Ala.  629.  Ark.— Branton  v.  Bran- 
ton,  23  Ark.  569.  Fla.— Thrasher  f. 
Doig,  18  Fla.  809.  Ga. — Hardeman  v. 
Battersby,  53  Ga.  36;  Newton  Mfg. 
Co.  V.  White,  47  Ga.  400.  Haw.— Mc- 
Bryde  Sugar  Co.  v.  Koloa  Sugar  Co., 
19 'Hawaii  106.  111.— Labadie  t?.  Hew- 
itt, 85  111.  341;  Babcock  v.  McCamant, 
53  111.  214;  McNab  r.  Heald,  41  111. 
326.  Ind.— Peck  v.  Braman,  2  Blackf. 
141.  Kan. — Shoemaker  v.  Brown,  10 
Kan.  383.  Ky.— Wood  v.  Kendall,  7 
J.  J.  Marsh.  212;  Harlan  v.  Wingate 's 
Admr.,  2  J.  J.  Marsh.  138;  Moore  r. 
Waller's  Heirs,  1  A.  K.  Marsh.  488. 
Md. — Schroeder  v.  Loeber,  75  Md.  195, 
23  Atl.  579,  24  Atl.  226;  Barnes  r. 
Grain,  8  Gill  391.  ^ass. — Jones  v. 
Newhall,  115  Mass.  244,  15  Am.  Rep. 
97.  Miss. — Mitchell  v.  Otey,  23  Miss. 
236;  Payne  v.  Bullard,  23  Miss.  88,  55 
Am.  Dec.  74;  Shaw  v.  Thompson, 
Smedes  &  M.  Ch.  628.  Mo.— Arnett 
X.   Williams,   226   Mo.    109,    125   S.   W. 
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1154;  Dobyns  v.  McGovern,  15  Mo.  662 
Clark  V.  Henry's  Admr.,  9  Mo.  339 
N.  J. — Wilson  v.  State  Water  Supply 
Com.,  84  N.  J.  Eq.  150,  93  Atl.  732 
Sweeny  v.  Williams,  36  N.  J.  Eq.  627 
Irick  V.  Black,  17  N.  J.  Eq.  189.  N.  C 
Oliveira  v.  University  of  North  Caro 
lina,  62  N.  C.  69.  Ohio.— Cram  v 
Green,  6  Ohio  429.  Pa. — Hutchinson 
r.  Dennis,  217  Pa.  290,  66  Atl.  524 
Wesley  Church  v.  Moore,  10  Pa.  273 
S.  C— Hall  V.  Joiner,  1  S.  C.  186,  stat 
ute  destroys  equitable  jurisdiction 
Tenn.— Smith  v.  Taylor,  11  Lea  738 
Williams  t;.  Patterson,  2  Overt.  229 
Bell  V.  De  Woody,  1  Overt.  478;  Hen 
drick  t\  Dallum,  1  Overt.  427;  Hoggat 
v.  McCrory,  1  Overt.  8.  Utah.— En 
right  V.  Grant,  5  Utah  334,  15  Pac 
268.  Va. — Kabler  v.  Spencer's  Admr., 
114  Va.  589,  77  S.  E.  504;  Shirkey 
r.  Kirby,  110  Va.  455,  66  S.  E.  40, 
135  Am.  St.  Rep.  949;  Kelly  x>.  Lehigh 
Min.  &  Mjfg.  Co.,  98  Va.  405,  36  S.  E. 
511,  81  Am.  St.  Rep.  736;  Filler  V. 
Tyler,  91  Va.  458,  22  S.  E.  235.  W.  Va. 
Harvey  v.  Ryan,  59  W.  Va.  134,  53 
S.  E.  7,  115  Am.  St.  Rep.  897,  7  L.  E. 
A.  (N.  S.)  445;  Corrothers  v.  Board 
of  Education,  16  W.  Va.  527.  Eng. 
Kemp  V.  Pryor,  7  Ves.  Jr.  237,  32  Eng. 
Reprint  96;  Bromley  f.  Holland,  Coop. 
Ch.  9,  7  Ves.  Jr.  3,  32  Eng.  Reprint 
2;  Toulmin  v.  Price,  5  Ves.  Jr.  235,  31 
Eng.  Reprint  563.  Can. — Dougan  v. 
Mitchell,  9   Manitoba  477. 

•Contra,  Osborn  v.  Ordinary,  17  Ga. 
123,  63  Am.  Dec.  230  (holding  that 
equity  does  lose  its  jurisdiction  un- 
less there  is  something  peculiar  in  the 
circumstances  of  the  case);  McGough 
r.  Insurance  Bank,  2  Ga.  151,  46  Am. 
Dec.  382. 

As  to  right  to  maintain  action  to 
remOT©  a  cloud  upon  the  title  to  a 
homestead,  where  legal  remedy  subse- 
quently afforded,  see  11  Standakd  Peoc. 
410. 

5.  Walker  v.  Cheever,  35  N.  H.  339; 
Wells  V.  Pierce,  27  N.  H.  503. 
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the  courts  of  the  United  States  of  jurisdiction  in  equity  to  grant 
relief.' 

C.  Legal  Remedy  Lost  by  FRAirn  or  Negligence.  —  One  who  is 
prevented  from  prosecuting  his  remedy  at  law  through  the  misrepre- 
sentation or  fraud  of  an  adversary  is  entitled  to  seek  his  relief  in  a 
court  of  equity.^  But  one  who,  through  his  own  negligence,  fails  to 
avail  himself  of  an  adequate  remedy  at  law  cannot  obtain  relief  in  a 
court  of  equity." 

II.  ALLEGATIONS  IN  BILL  AS  TO  INADEQUACY  OP  LEGAL 
REMEDY.  —  Formerly,  a  specific  averment  that  plaintiff  had  no  rem- 
edy at  law  was  always  incorporated  in  chancery  bills ;»  but  now  such 
a  formal  averment  is  generally  dispensed  with,^°  although  the  bill 
must  still  allege  facts  showing  that  there  is  no  adequate  legal  rem- 
edy." 


6.  McConihay  r.  Wright,  121  U.  S. 
201,  7  Sup.  Ct.  940,  30  L.  ed.  932; 
Jennings  v.  Smith,  232  Fed.  921. 

7.  Ga. — Thomason  v.  Fannin,  54  Ga. 
361;  Tarver  v.  McKay,  15  Ga.  550.  lU. 
Sanger  v.  Fincher,  27  111.  346;  Kline- 
smith  V.  Van  Bramer,  104  111.  App. 
384.  N.  0.— Spear  v.  Gillet,  16  N.  C. 
466.  Ore. — Fahie  v.  Pressey,  2  Ore.  23, 
80  Am.  Dee.  401.  Pa.— Curtis  &  Co. 
f.  Olds,  250  Pa.  320,  95  Atl.  526.  Vt. 
Holmes  v.  Clark,  46  Vt.  22.  Wis. 
Marsh  v.  Edgerton,  2  Pin.  230,  1  Chand. 
198. 

8.  Idaho. — Presley  v.  Dean,  10  Idaho 
375,  79  Pac.  71;  Wilkerson  v.  Walters, 
1  Idaho  564.  111. — Lucas  v.  Spencer, 
27  111.  15;  City  of  Peoria  v.  Kidder, 
26  111.  351;  Elston  v.  Blanchard,  3  111. 
420;  More  v.  Bagley,  1  111.  94,  12  Am. 
Dec.  144;  Vandalia  R.  R.  Co.  v.  Nord- 
haus,  161  111.  App.  110;  Commercial 
Nat.  Bank  v.  Stoddard,  70  111.  App. 
79.  la.— Dalter  v.  Laue,  13  Iowa  538. 
Md. — Hazlehurst  v.  Mayor,  etc,  of  Bal- 
timore, 37  Md.  199;  Smith  r.  Meredith, 
30  Md.  429;  Methodist  Protestant 
Church  f.  Mayor,  etc.  of  Baltimore,  fl 
Gill  391,  48  Am.  Dec.  540.  Miss.- Mc- 
Kinney  v.  Willis,  64  Miss.  82,  1  So. 
3;  Finney  v.  Harris,  30  Miss.  36;  Smith 
f.  Walker,  8  Smed.  &  M.  131.  Mo. 
Cadwaleder  v.  Atchison,  1  Mo.  659. 
N.  C— Spear  v.  Gillet,  16  N.  C.  466. 
S.  C. — Wilson  V.  Cheshire,  1  McCord 
Eq.  233;  Dyson  v.  Leek,  2  Strobh.  Eq. 
239;  Ingles'  Exr.  v.  Nutt,  2  Desaus. 
623;  Williamson  v.  King,  1  McMull. 
Eq.  41.  Tex.— Crawford  v.  Wingi5eld, 
25  Tex.  414;  Moore  v.  Torrey,  1  Tex. 
42.  Va.— Green  &  Suttle  r.  Massie,  21 
Gratt.  (62  Va.)  356.  W.  Va.— Shay  v. 
Nolan,  46   W.  Va.   299,   33  S.   E.   225; 
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Knott  V.  Seamands,  25  W.  Va.  99.  Wis. 
Barber  v.  Rukeyser,  39  Wis.  590.  Eng. 
Protheroe  v.  Forman,  2  Swanst.  227, 
36  Eng.  Reprint  602;  E'a;  parte  Good- 
win, 2  Vern.  Ch.  696,  23  Eng.  Reprint 
1051;  Bateman  v.  Willoe,  1  Sch.  &  Lef. 
(Ir.)  201. 

9.  Goldschmidt  Thermit  Co.  «. 
Primos  Chemical  Co.,  225  Fed.  769. 

10.  U.  S.— Goldschmidt  Thermit  Co. 
r.  Primos  Chemical  Co.,  225  Fed.  769. 
Ala.— Bunn  v.  Timberlake,  104  Ala. 
263,  16  So.  97.  N.  Y.— Thomas  v. 
Grand  View  Beach  R.  R.  Co.,  76  Hun 
601,  28  N.  Y.  Supp.  201,  58  N.  Y. 
St.  Rep.  256;  O'Brien  v.  McCarthy,  71 
Hun  427,  24  N.  Y.  Supp.  1108,  54 
N.  Y.  St.  Rep.  532.  Tex.— Internation- 
al &  G.  N.  Ry.  Co.  V.  Davis  (Tex.  Civ. 
App.),  29  S.  W.  483. 

[a]  Conclusion  of  Law.— An  allega- 
tion that  the  plaintiffs  have  no  ade- 
quate remedy  at  law  amounts  to  noth- 
ing within  itself,  and  the  question  of 
whether  there  was  an  adequate  remedy 
at  law  must  be  determined  by  the 
facts  stated,  and  not  by  the  aver- 
ment that  there  was  no  adequate  reme- 
dy at  law.  Abbott  v.  Gaches,  20  Wash. 
517,  56  Pac.  28.  See  also  5  Standabd 
Proc.  209. 

[b]  No  issue  of  fact  is  tendered  by 
denying  the  allegation  that  plaintiffs 
have  no  adequate  remedy  at  law.  Ab- 
bott V.  Gaches,  20  Wash.  517.  56  Pac. 
28. 

11.  See  the  following:  U.  S. — In- 
diana Mfg.  Co.  V.  Koehne,  188  U.  S. 
681,  23  Sup.  Ct.  452,  47  L.  ed.  651; 
Arkansas  Bldg.  Assn.  v.  Madden,  175 
U.  S.  269,  20  Sup.  Ct.  119,  44  L.  ed. 
159.  Alaska.— United  States  v.  North- 
west  Trading  Co.,   1   Alaska  5.     Ark. 

Vol.  XVIII 


866 


LEGAL  REMEDY 


III.  OBJECTIONS  FOR  AND  EFFECT  OF  EXISTENCE  OF 
LEGAL  REMEDY.  —  A.  Necessity  for  Objection  and  by  Whom 
Made.  —  "Where  the  subject-matter  of  the  litigation  is  within  the  juris- 
diction of  equity,  the  objection  that  the  complainant  has  an  adequate 
remedy  at  law  may  be  waived  by  the  defendant/^  and  it  is  waived  if 
he  fails  to  make  the  proper  timely  objection/^  as  where  he  answers 


Wingfield  v.  McLure,  48  Ark.  510,  3 
S.  W.  439.  Cal. — San  Joaquin  &  K.  E. 
Canal  &  Irr.  Co.  f.  Stanislaus,  155  Cal. 
21,  99  Pac.  365;  Lupton  v.  Lupton,  3 
Cal.  120.  D.  C. — Peckstein  f.  Smith, 
14  App.  Cas.  27;  Mann  f.  MacDonald, 
3  App.  Cas.  456.  Fla.— Rentz  v. 
Grainger,  64  Fla.  445,  60  So.  221.  Ga. 
Stokes  V.  McLendon,  73  Ga.  798.  Haw. 
Herbert  v.  Henry,  20  Hawaii  186;  Perry 
V.  Lucas,  11  Hawaii  350.  Ind.— Kyle 
V.  Frost,  29  Ind.  382.  Me.— Chase  v. 
Palmer,  25  Me.  341.  Md.— Fort  v. 
Groves,  29  Md.  188.  Mass.— Bushnell 
f.  Avery,  121  Mass.  148;  Jones  v.  New- 
hall,  115  Mass.  244,  15  Am.  Rep.  97; 
Woodman  v.  Saltonstall,  7  Cush.  181. 
Blich.— Bixler  v.  Fry,  157  Mich.  314, 
■'22  N.  W.  119;  Ruppert  v.  Patrons' 
Mut.  Fire  Ins.  Co.,  145  Mich.  473,  108 
N.  W.  968.  Minn. — Barkey  v.  Johnson, 
90  Minn.  33,  95  N.  W.  583;  Birdsall 
V.  Fischer,  17  Minn.  100.  Mo. — Somer- 
ville  V.  Hellman,  210  Mo.  567,  111  S.  W. 
35;  Benton  County  v.  Morgan,  163  Mo. 
661,  64  S.  W.  119;  Boynton  v.  Boyn- 
ton,  186  ^Iso.  App.  713,  172  S.  W. 
1175;  Haydon  v.  St.  Louis  &  S.  F.  R. 
Co.,  117  Mo.  App.  76,  93  S.  W.  833. 
Neb.— Brown  v.  Reed,  72  Neb.  167,  100 
N  W.  143.  N.  J. — Myers  v.  Friden- 
berg,  70  N.  J.  Eq.  3,  62  Atl.  532.  N.  Y. 
Holland  v.  Grote,  193  N.  Y.  262,  86 
N.  E.  30;  Allerton  v.  Belden,  49  N.  Y. 
373.  Ohio. — Rosenstiel  v.  Jones  Bros. 
Electric  Co.,  6  Ohio  Cir.  Dec.  27,  20 
Ohio  Cir.  Ct.  705.  Vt.— Boutwell  r. 
Champlain  Realty  Co.,  89  Vt.  80,  94 
Atl.  108;  School  District  of  Bethel  v. 
Sheldon,  71  Vt.  95,  41  Atl.  1041.  Va. 
Langford  v.  Taylor,  99  Va.  577,  39  S.  E. 
223;  Hull  r.  Watts,  95  Va.  10,  27  S.  E. 
829;  Washington  City  Sav.  Bank  v. 
Thornton,  83  Va.  157,  2  S.  E.  193. 
Wasli.— Abbott  v.  Caches,  20  Wash. 
517,  65  Pac.  28.  W.  Va.— Zinn  v. 
Zinn,  54  W.  Va.  483,  46  S.  E.  202; 
Shay  V.  Nolan,  46  W.  Va.  299,  33  S.  E. 
225.  Can. — Dougan  v.  Mitchell,  9 
Manitoba  477;  Real  Estate  Loan  Co. 
V.  Molesworth,  3  Manitoba  116. 

As  to  waiver  of  objection  that  ade- 
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quate  legal   remedy   is    available,    see 
infra,  III,  A. 

[a]  Jurisdictional. — Such  allegation 
of  facts  in  the  petition  is  jurisdiction- 
al. Benton  County  v.  Morgan,  163  Mo. 
661,  64  S.  W.  119;  Hayden  v.  St.  Louis 
&  S.  F.  R.  Co..  117  Mo.  App.  76,  93 
S.  W.  833. 

12.  U.  S.— McGowan  v.  Parish,  237 
U.  S.  285,  35  Sup.  Ct.  543,  59  L.  ed. 
955;  Pollock  v.  Farmers'  Loan  &  T. 
Co.,  157  U.  S.  429,  554,  15  Sup.  Ct. 
673,  39  L.  ed.  759.  Ala.— Penny  v. 
British,  etc.  Mortgage  Co.,  132  Ala. 
357,  31  So.  96;  Tubb  v.  Fort,  58  Ala. 
277.  Ark.— Cribbs  v.  Walker,  74  Ark. 
104,  85  S.  W.  244.  Ga.— Bell  v.  Mc- 
Grady,  32  Ga.  257.  Pa. — Pennsylvania 
R.  Co.  V.  Bogert,  209  Pa.  589,  59  Atl. 
100;  Harrington  Bros.  v.  Florence  Oil 
Co.,   178   Pa.   444,   35   Atl.    855. 

13.  U.  S.— Detroit  v.  Detroit  Cit- 
izens' St.  Ry.  Co.,  184  U.  S.  368,  22 
Sup.  Ct.  410,  46  L.  ed.  592;  Tyler  V. 
Savage,  143  U.  S.  79,  97,  12  Sup.  Ct. 
340,  36  L.  ed.  82;  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530,  10 
Sup.  Ct.  604,  33  L.  ed.  1021.  Ark. 
Cribbs  V.  Walker,  74  Ark.  104,  85  S.  W. 
244;  Harris  v.  Townsend,  52  Ark.  411, 
13  S.  W.  283;  Moss  v.  Adams,  32  Ark. 
562;  Talbot  v.  Wilkins,  31  Ark.  411. 
Colo. — Strousse  v.  Bank  of  Clear  Creek 
County,  9  Colo.  App.  478,  49  Pac.  260. 
111.— Hazle  V.  Bondy,  173  111.  302,  50 
N.  E.  671;  Kaufman  i\  Wiener,  169 
111.  596,  48  N.  E.  479;  Village  of  Ver- 
mont r.  Miller,  161  111.  210,  43  N.  E. 
975;  Comstock  v.  Henneberry,  66  111. 
212;  Kimball  v.  Walker,  30  111.  482, 
503;  Whalen  v.  Billings,  104  111.  App. 
281;  Johnson  v.  Miller,  50  111.  App. 
60.  la.— Corey  v.  Sherman,  96  Iowa 
114,  64  N.  W.  828,  32  L.  R.  A.  490, 
514;  Linden  f.  Green,  81  Iowa  365,  46 
N.  W.  1108;  Bibbins  r.  Clark  &  Co., 
90  Iowa  230,  57  N.  W.  884,  59  N.  W. 
290,  29  L.  R.  A.  278;  O'Brien  v.  Put- 
ney, 55  Iowa  295,  7  N.  W.  615;  Phinny 
r.  Warren,  52  Iowa  332,  1  N.  W.  522, 
3  N.  W.  157;  Tugel  v.  Tugel,  38  Iowa 
349.  Mass. — Dearth  v.  Hide  &  Leather 
Nat.  Bank,   100   Mass.   540;    Russell  v. 
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generally  upon  the  merits,^*  or  asks  for  relief  by  a  cross-bill,"  or  waits 


Loring,  3  Allen  121.  Mich. — Stockton 
V.  Williams,  Walk.  Ch.  120.  Minn. 
Lloyd  V.  Simons,  97  Minn.  315,  105 
N.  W.  902.  N.  Y.— Lough  v.  Outer-, 
bridge,  143  N.  Y.  271,  38  N.  E.  292, 
42  Am.  St.  Eep.  712,  25  L.  E.  A.  674; 
Watts  V.  Adler,  130  N.  Y.  646,  29 
N.  E.  131,  3  Silv.  585.  Pa.— Sunbury 
&  Erie  E.  Co.  V.  Cooper,  33  Pa.  278. 
S.  C. — Sims  t\  Aughtery,  4  Strobh.  Eq. 
103.  Wash.— Wilkeson  Coal  &  Coke  Co. 
f.  Driver,  9  Wash.  177,  37  Pac.  307. 
Wis. — Harrigan  v.  Gilchrist,  121  Wis. 
127,  232,  99  N.  W.  909;  Hoff  V.  Olson, 
101  Wis.  118,  76  N.  W.  1121,  70  Am. 
St.  Eep.  903;  State  ex  rel.  Fowler  v. 
Circuit  Court,  98  Wis.  143,  73  N.  W. 
788;  Meyer  v.  Garthwaite,  92  Wis.  571, 
66  N.  W.  704;  Kelley  v.  Kelley,  80 
Wis.  486,  50  N.  W.  334;  Peek  v.  School 
District  No.  4,  21   Wis.  516. 

As  to  method  of  raising  ohjection, 
see   infra,  this  title. 

[a]  Objection  by  Demanding  Jury 
Trial. — The  defendant  does  not  raise 
the  objection  that  complainant  has  an 
adequate  legal  remedy  by  demanding 
a  jury  trial.  Powell  v.  Waldron,  89 
N.  Y.  328. 

14.  U.  S.— Allen  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  658,  11  Sup. 
Ct.  682,  35  L.  ed.  303;  Kilbourn  r. 
Sunderland,  130  U.  S.  505,  9  Sup.  Ct. 
594,  32  L.  ed.  1005;  Thomas  v.  South 
Butte  Min.  Co.,  230  Fed.  968,  145  C. 
C.  A.  162;  Hawkeye  Gold  Dredging  Co. 
V.  State  Bank,  157  Fed.  253.  Ala,. 
Penny  v.  British,  etc.  Mortgage  Co., 
132  Ala.  357,  31  So.  96;  Tubb  r.  Fort, 
68  Ala.  277.  Ark. — King  v.  Payan  & 
Co.,  18  Ark.  583;  Mooney  v.  Brinkley, 
17  Ark.  340.  Fla.— Gordon  v.  Estate 
of  Simonton,  10  Fla.  179;  Griffin  V. 
Orman,  9  Fla.  22.  111.— Law  v.  Ware, 
238  111.  360,  87  N.  E.  308;  Cleveland, 
C,  C.  &  St.  L.  Ey.  Co.  r.  Munsell, 
192  111.  430,  61  N.  E.  374;  Kelly  v. 
Galbraith,  186  111.  593,  58  N.  E.  431; 
Black  V.  Miller,  173  111.  489,  50  N.  E. 
1009;  Turpin  v.  Dennis,  139  111.  274, 
28  N.  E.  1065;  Magee  v.  Magee,  51 
111.  500,  99  Am.  Dec.  571;  Martin  v. 
Sexton,  112  111.  App.  199.  la.— Corey 
V.  Sherman,  60  N.  W.  232,  32  L.  E. 
A.  490;  Byers  v.  Eodabaugh,  17  Iowa 
53.  Mass.— Edgett  v.  Palmer,  114  N.  E. 
683;  Massachusetts  General  Hospital 
V.  State  Mutual  Life  Assurance  Co.,  4 
Gray  227;  First  Congregational  Soc.  r. 


Trustees  of  Fund.,  23  Pick.  148;  Clark 
r.  Flint,  22  Pick.  231,  33  Am.  Dec 
733.  Mich.— Stockton  v.  Williams 
Walk.  Ch.  120.  Miss.— Cable  v.  Mar 
tin,  1  How.  558.  Neb.— Stahlhut  V 
Bauer,  51  Neb.  64,  70  N.  W.  496;  Sher 
win  V.  Gaghagen,  .39  Neb.  238,  57  N 
W.  1005.  N.  Y,— Town  of  Mentz  v 
Cook,  108  N.  Y.  504,  15  N.  E.  541 
Cox  V.  James,  45  N.  Y.  557;  Witherbee 
V.  Meyer,  84  Hun  146,  32  N.  Y.  Supp 
537,  65  N.  Y.  St.  Eep.  806;  Metro 
politan  Elevated  E.  Co.  v.  Johnston,  84 
Hun  83,  32  N.  Y.  Supp.  49,  65  N.  Y. 
St.  Eep.  206,  affirmed,  158  N.  Y.  739, 
53  N.  E.  1128.  Ohio.— Nicholson  v. 
Pirn,  5  Ohio  St.  25;  Eees  v.  Smith,  1 
Ohio  124,  13  Am.  Dec.  599.  Ore.— Hume 
r.  Burns,  50  Ore.  124,  90  Pac.  1009; 
Wallenberg  v.  Eose,  41  Ore.  314,  68 
Pac.  804;  Municipal  Security  Co.  v. 
Baker  County,  33  Ore.  338,  54  Pac. 
174;  O'Hara  v.  Parker,  27  Ore.  156, 
39  Pac.  1004.  S.  C— Wilson  v.  Cheshire, 
1  McCord  Eq.  233.  Tenn.— Holcomb 
r.  Canady,  2  Heisk.  610;  Vincent  v. 
Vincent,  1  Heisk.  833;  Leverton  v. 
Waters,  7  Coldw.  20;  Kirkman  &  El- 
lis V.  Snodgrsss,  3  Head  370;  Stockley 
r.  Eowley,  Ashburner  &  Co.,  2  Head 
493;  Brazelton  v.  Brooks,  2  Head  194; 
Marsh  r.  Haywood,  6  Humph.  213.  Vt. 
Bank  of  Bellows  Falls  v.  Eutland  & 
B.  E.  Co.,  28  Vt.  470.  Wis.— Sweetser 
r.  Silber,  87  Wis.  102,  58  N.  W.  239, 
Tenney  v.  State   Bank,   20   Wis.   152. 

[a]  Jurisdictional  Facts  Denied  by 
Answer. — Where  facts  necessary  to  give 
a  court  of  equity  jurisdiction  are 
stated  in  the  complaint  and  denied  by 
the  answer,  the  question  becomes  one 
of  fact,  and  is  not  waived  by  answer- 
ing to  the  merits,  and  if  the  want  of 
jurisdiction  appears  during  the  trial, 
the  suit  should  be  dismissed.  Hume 
V.  Burns,  50  Ore.  124,  90  Pac.  1009; 
Love  V.  Morrill,  19  Ore.  545,  24  Pac. 
916. 

[b]  Withdrawing  Answer  and  Fil- 
ing Demurrer. — The  court  may,  within 
its  discretion,  allow  the  defendant  to 
withdraw  his  answer  and  file  a  demur- 
rer setting  up  the  existence  of  a  legal 
remedy.  Lowe  v.  Morris,  4  Sueed 
(Tenn.)  69. 

Amendment  to  set  up  defense  of  ade- 
quate legal  remedy  after  answering 
generally,  see  infra,  III,  E. 

15.     Ark. — Conger  v.  Cotton,  37  Ark. 
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until  the  close  of  the  complainant's  case,^"  or  after  a  trial  on  the  mer- 
its.^^  But  where  the  case  stated  in  the  bill  is  one  which  but  for  the 
non-existence  of  a  legal  remedy,  would  under  no  circumstances  be  cog- 
nizable in  a  court  of  equity,  the  right  to  object  to  the  lack  of  jurisdic- 
tion because  of  the  existence  of  an  adequate  remedy  at  law,  cannot^®  be 


286.  111.— Whalen  v.  Billings,  104  111. 
App.  281.  Mass. — Edgett  v.  Palmer, 
114  N.  E.  683.  Neb.— Morris  v.  Haas, 
54  Neb.  579,  74  N.  W.  828;  Tulleys 
V.  Keller,  45  Neb.  220,  63  N.  W.  388; 
Dorsey  v.  Nichols,  43  Neb.  241,  61  N. 
W.  584;  Snowden  v.  Tyler,  21  Neb. 
199,  31  N.  W.  661.  N.  Y.— Powell  r. 
Waldron,  89  N.  Y.  328.  Ore.— Larch 
Mountain  Inv.  Co.  v.  Garbade,  41  Ore. 
123,  68  Pac.  6.  Wis.— Siedschlag  v. 
Griffin,    132    Wis.    106,    112    N.    W.    18. 

16.  Bloomquist  v.  Farson,  170  App. 
Div.   64,   156   N.   Y.   Supp.   47. 

Time  for  interposing  objection  gen- 
erally, see  i7ifra,  III,  B. 

17.  See  the  following:  U.  S.— Hap- 
good  V.  Berry,  157  Fed.  807,  85  C.  C. 
A.  171.  Ala. — Norton  v.  Norton,  94 
Ala.  481,  10  So.  436.  Ark.— Love  v. 
Bryson,  57  Ark.  589,  22  S.  W.  341; 
Apperson  &  Co.  f.  Ford,  23  Ark.  746. 
Colo. — Strousse  v.  Bank  of  Clear  Creek 
County,  9  Colo.  App.  478,  49  Pac.  260. 
Conn. — Brewster  v.  Colegrove,  46  Conn. 
105;  Munson  v.  Munson,  30  Conn.  425; 
Niles  V.  Williams,  24  Conn.  279;  City 
of  Hartford  v.  Chipman,  21  Conn.  488. 
Ga.— Bell  V.  McGrady,  32  Ga.  257;  May 
V.  Goodwin,  27  Ga.  352.  111.— Harding 
V.  Olson,  177  111.  298,  52  N.  E.  482 
(after  hearing  and  report  of  master) ; 
Dodge  V.  Wright,  48  111.  382.  la. 
Adams  County  v.  Hunter,  78  Iowa  328, 
43  N,  W.  208.  Mass.— Driseoll  v. 
Smith,  184  Mass.  221,  68  N.  E.  210; 
Jones  V.  Keen,  115  Mass.  170  (after 
hearing  and  report  of  master) ;  Page 
r.  Young,  106  Mass.  313;  Creely  v.  Bay 
State  Brick  Co.,  103  Mass.  514;  Dearth 
V.  Hide  &  Leather  Nat.  Bank,  100 
Mass.  540.  Minn. — Lloyd  v.  Simons,  97 
Minn.  315,  105  N.  W.  902;  Crump  v. 
Ingersoll,  47  Minn.  179,  49  N.  W.  739; 
Newton  r.  Newton,  46  Minn.  33,  48 
N.  W.  450;  St.  Paul  &  Sioux  City  E. 
Co.  V.  Eobinson,  41  Minn.  394,  43  N. 
W.  75.  Miss. — Cable  v.  Martin,  1  How. 
558.  Neb. — Sherwin  r.  Gaghagen,  39 
Neb.  238,  57  N.  W.  1005.  N.  H.— Bar- 
rett 1-.  Cady,  96  Atl.  325.  N.  Y.— Baron 
V.  Korn,  127  N.  Y.  224,  27  N.  E. 
804;    Underhill     v.     Van     Cortland,     2 
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Johns.  Ch.  339.  Ohio.— Culver  v. 
Rodgers,  33  Ohio  St.  537;  Nicholson 
v.  Pim,  5  Ohio  St.  25;  Rees  v.  Smith, 
1  Ohio  124,  13  Am.  Dec.  599.  Pa. 
Rinaker  v.  Dollar  Savings  Fund  &  Tr. 
Co.,  219  Pa.  523,  69  Atl.  43;  People's 
Nat.  Bank  v.  Loeffert,  184  Pa.  164, 
38  Atl.  996;  Searight  v.  Carlisle  De- 
posit Bank,  162  Pa.  504,  29  Atl.  783; 
Shillito  V.  Shillito,  160  Pa.  167,  28  Atl, 
637;  Evans  r.  Goodwin,  132  Pa.  136, 
19  Atl.  49;  Adams'  Appeal,  113  Pa. 
449,  6  Atl.  100.  S.  C— McDonald  v. 
Crockett,  2  McCord  Eq.  130;  Wilson  v. 
Cheshire,  1  MeCord  Eq.  233. 

[a]  Discretion  of  Court. — Where  the 
defendant  fails  to  raise  the  objection 
that  the  complainant  has  an  adequate 
remedy  at  law  until  after  testimony 
on  the  merits  has  been  taken,  the 
court,  in  its  discretion,  will  retain  the 
cause  if  it  is  competent  to  grant  the 
relief  prayed  and  has  jurisdiction  of 
the  subject-matter.  U.  S. — Southern 
Pacific  R.  Co.  V.  United  States,  200 
U.  S.  341,  26  Sup.  Ct.  296,  50  L.  ed. 
507;  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530,  10  Sup.  Ct.  604,  33  L.. 
ed.  1021;  Reynes  r.  Dumont,  130  XJ.'  S. 
354,  395,  9  Sup.  Ct.'  486,  32  L.  ed. 
934.  N.  J. — Hoagland  v.  Supreme 
Council,  70  N.  J.  Eq.  607,  61  Atl.  982; 
Mertens  v.  Schlemme,  68'  N.  J.  Eq.  544, 
59  Atl.  808;  Coast  Co.  v.  May&r,  etc. 
of  Spring  Lake,  56  N.  J..  Rq.  615,  36 
Atl.  21;  Lehigh  Zinc  &  Iron  Co.  v. 
Trotter,  43  N.  J.  Eq.  185,  10  Atl.  607. 
S.  C. — Sims  V.  Augherty,  4  Strobh.  Eq 
103. 

Time  for  interposing  objection  gen- 
erally, see  infra,  III,  B. 

18.  Ala, — Penny  f.  British,  etc. 
Mortgage  Co.,  132  Ala.  357,  31  So. 
96;  Tubb  v.  Fort,  58  Ala.  277.  Ark. 
King  V.  Payan  &  Co.,  18  Ark.  583; 
Mooney  v.  Brinkley,  17  Ark.  340.  Colo. 
Fulton  Irr.  Ditch  Co.  v.  Twombly,  6 
Colo.  App.  554,  42  Pac.  253.  Conn, 
City  of  Hartford  v.  Chipman,  21  Conn 
488.  Fla.— Gordon  r.  Estate  of  Simon- 
ton,  10  Fla.  179.  Ga.— Mav  r.  Good- 
win, 27  Ga.  352.  111.— Law  v.  Ware, 
238    HI.    360,   87    N.    E.    308;    Kelly    v. 
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waived,  and  the  defendant  may  make  his  objection  at  any  stage  of 
the  proceeding.^' 

By  Whom  Made.  —  Although  it  is  generally  the  defendant  who  must 
raise  the  objection  that  the  complainant  has  an  ample  legal  remedy, 
yet  in  clear  cases,  the  court  will,  of  its  own  motion,  refuse  to  enter- 
tain the  bill  where  it  would  lead  to  a  confusion  of  all  boundaries  be- 
tween proceedings  at  law  and  in  equity.^" 

Where  the  cause  of  action  is  not  severable,  an  objection  made  by 
one  defendant  to  the  jurisdiction  of  the  court  is  available  to  the  other 
defendants  although  they  did  not  join  therein.^^ 

B.  Time  for  Objection.  —  It  is  a  general  rule  that  where  the  sub- 
ject-matter of  the  litigation  is  within  the  jurisdiction  of  the  court 
of  equity,  the  objection  that  the  plaintiff  has  an  adequate  remedy  at 
law  should  be  raised  at  the  earliest  opportunity  in  the  trial  court  or 
it  will  be  considered  as  waived.^^  Such  objection  cannot  be  success- 
fully raised  for  the  first  time  on  appeal,  in  cases  not  foreign  to'  the 
jurisdiction  of  a  court  of  equity,^^  and  an  objection  made  for  the  first 


Galbraith,  186  111.  593,  58  N.  E.  431; 
Richards  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  124  ni.  516,  16  N.  E.  909;  Com- 
Btock  V.  Henneberry,  66  111.  212;  Dodge 
V.  Wright,  48  111.  382.  OMp.— Culver 
V.  Rodgers,  33  Ohio  St.  537.  Pa.— Wil- 
liams V.  Fowler,  201  Pa.  336,  50  AtL 
969.  Va. — Boston  Blower  Co.  v.  Car- 
man Lumb.  Co.,  94  Va.  94,  26  S.  E. 
390;  Stuart's  Heirs  v.  Coalter,  4  Rand. 
(25  Va.)  78,  15  Am.  Dec.  731.  Wis. 
Harrigan  v.  Gilchrist,  121  Wis.  127, 
231,  99  N.  W.  909;  Peck  v.  School 
District  No.  4,  21  Wis.  516;  Tenney 
V.  State  Bank,  20  Wis.  152. 

19.  See  infra,  III,  B. 

20.  Ark. — Crawford  v.  Carson,  35 
Ark.  565.  Conn. — Hine  v.  City  of  New 
Haven,  40  Conn.  478.  Minn. — Crump 
V.  Ingersoll,  47  Minn.  179,  49  N.  W. 
739.  N.  J. — Mertens  V.  Schlemme,  68 
N.  J.  Eq.  544,  59  Atl.  808;  Coast  Co. 
f.  Mayor,  etc.  of  Spring  Lake,  56  N. 
J.  Eq.  615,  36  Atl.  21;  Lehigh  Zinc  & 
Iron  Co.  V.  Trotter,  43  N.  J.  Eq.  185, 
10  Atl.  607.  Pa.— Pittsburgh  &  A. 
Drove  Yard  Co.'s  Appeal,  123  Pa.  250, 
16  Atl.  625,  23  W.  N.  C.  89.  Irish. 
King  V.   Barrett,   2   Molloy   319. 

21.  People  V.  Bowman,  147  111.  App. 
67. 

22.  See  supra,  III,  A. 

23.  See  the  following:Ark. — King  v. 
Payan  &  Co.,  18  Ark.  583;  Mooney  i\ 
Brinkley,  17  Ark.  340;  Daniels  v. 
Street,  15  Ark.  307;  Sexton  r.  Pike,  13 
Ark.  193.  Colo. — Strousse  r.  Bank  of 
Clear  Creek  County,  9  Colo.  App.  478, 
49  Pac.  260.  Conn. — Mowry  v.  Hawkins, 


57  Conn.  453,  18  Atl.  784;  Hine  v.  City 
of  New  Haven,  40  Conn.  478.  111. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Munsell,  192  111.  430,  61  N.  E.  374; 
Kelly  V.  Galbraith,  186  111.  593,  58  N. 
E.  431;  Yeager  v.  Manning,  183  111. 
275,  55  N.  E.  691;  Central  Elevator  Co. 
t .  People,  174  111.  203,  51  N.  E.  254,  43 
L.  R.  A.  658;  Village  of  Vermont  v. 
Miller,  161  111.  210,  43  N.  E.  975;  Hay 
r.  Bennett,  153  111.  271,  38  N.  E.  645; 
Comstock  V.  Henneberry,  66  111.  212; 
Hickey  v.  Forristal,  49  111.  255.  la. 
Logan  V.  MeCahan,  102  Iowa  241,  71 
N.  W.  252;  In  re  Knapp  &  Co.,  101 
Iowa  488,  70  N.  W.  626;  Bull  v.  Keenan 
&  Sons,  100  Iowa  144,  69  N.  W.  433; 
Corey  v.  Sherman,  96  Iowa  114,  64  N. 
W.  828,  32  L.  R.  A.  490,  514;  Adams 
County  V.  Hunter,  78  Iowa  328,  43  N. 
W.  208,  6  L.  R.  A.  615;  Gould  r.  Hurto, 
61  Iowa  45,  15  N.  W.  588.  Md.— Gough 
r.  Manning,  26  Md.  347,  361.  Mass. 
Whiting  V.  Burkhardt,  178  Mass.  535, 
60  N.  E.  1,  86  Am.  St.  Rep.  503,  52  L. 
R.  A.  788.  Minn.— Lloyd  f.  Simons,  97 
Minn.  315,  105  N.  W.  902.  Miss.— Bar- 
rett V.  Carter,  69  Miss.  593,  13  So.  625. 
Neb.— De  Long  r.  Olsen,  63  Neb.  327, 
88  N.  W.  512;  Stahlhut  v.  Bauer,  51 
Neb.  64,  70  N.  W.  496;  Dorsey  r.  Nich-' 
ols,  43  Neb.  241,  61  N.  W.  584.  N.  Y. 
Wakeman  r.  Wilbur,  147  N.  Y.  657,  42 
N.  E.  341 ;  Lough  r.  Outerbridge,  143 
N.  Y.  271,  38  N.  E.  292,  42  Am.  St. 
Rep.  712,  25  L.  R.  A.  674;  Cunningham 
r.  Fitzgerald,  138  N.  Y.  165,  33  N.  E. 
840,  20  L.  R.  A.  244;  Buffalo  Stone  & 
Cement   Co.  v.  Delaware,  L.   &  W.  R. 
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time  after  .iudgment  is  not  a  good  g^round  for  reversing  the  judgment 
in  such  cases.^*  Where,  however,  the  non-existence  of  a  legal  remedy- 
is  the  sole  ground  of  equity  cognizance,  objection  to  the  jurisdiction 
because  an  adequate  legal  remedy  appears,  may  be  taken  at  any 
stage  of  the  case.^^ 

C,  Demurrer.26  —  Where  it  affirmatively  appears  from  the  face  of 
a  bill  in  equity  that  an  adequate  remedy  at  law  is  open  to  the  plain- 
tiff, the  defendant  may  demur  to  it;"  and  where,  under  the  statute 
or  practice,  the  non-existence  of  an  adequate  legal  remedy  is  in  all 
cases  an  absolute  jurisdictional  prerequisite  to  the  exercise  of  equity 


Co.,  130  N.  Y.  152,  29  N.  E.  121;  Pow- 
ell V.  Waldron,  89  N.  Y.  328,  42  Am. 
Kep.  301.  Ohio. — Culver  v.  Kodgers,  33 
Ohio  St.  537.  Pa, — Pennsylvania  E. 
Co.  V.  Bogert,  209  Pa.  589,  59  Atl.  100; 
People's  Nat.  Bank  v.  Loeffert,  184  Pa. 
164,  38  Atl.  996.  Tenn. — Marsh  v.  Hay- 
wood, 6  Humph.  213.  Va. — Stonebun- 
ger  V.  Eoller,  25  S.  E.  1012.  Wash. 
Morgan  v.  Bell,  3  Wash.  554,  28  Pac. 
925,  16  L.  E.  A.  614.  Wis.— Jones  v. 
Collins,   16   Wis.   594. 

[a]  Objection  by  Plaintiff. — A  plain- 
tiff who  has  brought  a  suit  in  equity 
cannot,  on  an  appeal  taken  by  him,  raise 
the  objection  that  the  defendant's  an- 
swer raised  an  issue  determinable  only 
in  a  court  of  law.  Ellis  v.  Allen,  99 
Wis.  598,  74  N.  W.  537,  75  N.  W.  949. 

24.  Wakeman  v.  Wilbur,  147  N.  Y. 
657,  42  N.  E.  341;  Culver  v.  Eodgers, 
33  Ohio  St.  537. 

That  objection  waived  where  not 
taken  until  after  trial  on  merits,  see 
supra,  III,  A. 

25.  U.  S,— Southern  Pacific  E.  Co.  v. 
United  States.  200  U.  S.  341,  26  Sup. 
Ct.  296,  50  L.  ed.  507.  Ind.— Cummins 
V.  White,  4  Blackf.  356.  la.— Gould, 
Draper  &  Co.  r.  Hurto,  61  Iowa  45,  15 
N.  W.  588.  Me. — Woodman  v.  Free- 
man, 25  Me.  531,  561.  Miss. — Green  v. 
Creighton,  10  Smed.  &  M.  159,  48  Am. 
Dec.  742.  Mo. — Benton  County  v.  Mor- 
gan, 163  Mo.  661,  64  S.  W.  119;  Hay- 
don  V.  St.  Louis  &  S.  F.  E.  Co.,  117  Mo. 
App.  76,  93  S.  W.  833.  Pa.— Williams 
1-.  Fowler,  201  Pa.  336,  50  Atl.  969; 
People's  Natl.  Bank  v.  Loeffert,  184 
Pa.  164,  38  Atl.  996;  Harrington  Bros. 
V.  Florence  Oil  Co.,  178  Pa.  444,  35  Atl. 
S55;  Shillito  V.  Shillito,  160  Pa.  167, 
28  Atl.  637;  Evans  v.  Goodwin,  132 
Pa.  136,  19  Atl.  49;  Adams'  Appeal, 
113  Pa.  449,  6  Atl.  100.  Tenn.— Marsh 
f.  Haywood,  6  Humph.  213.  Va. — Bos- 
ton Blower  Co.  v.  Carman  Lumb.  Co., 
94  Va.  94,  26  S.  E.  390;  Green  &  Sut- 
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tie  V.  Massie,  21  Gratt.  (62  Va.)  356; 
Jones  V.  Bradshaw,  16  Gratt.  (57  Va.) 
355.  Wis. — Eemington  v.  Foster,  42 
Wis.  608;  Deery  v.  McClintock,  31  Wis. 
195;  Peck  v.  School  District  No.  4,  21 
Wis.  516. 

[a]  Costs  will  not  be  allowed  the 
defendant  upon  a  dismissal  of  the  bill 
upon  the  hearing  for  a  want  of  equity, 
where  he  should  have  raised  the  ob- 
jection by  a  demurrer.  Eeal  Estate 
Loan  Co.  v.  Molesworth,  3  Manitoba 
(Can.)    116. 

26.  Use  of  demurrer  where  case  may 
be  transferred  upon  showing  that  legal 
remedy  is  adequate,  see  infra,  III,  C. 

27.  See  the  following:  Ala. — Hogan 
■V.  Scott,  186  Ala.  310,  65  So.  209; 
Bunn  V.  Timberlake,  104  Ala.  263,  16 
So.  97.  Cal.— Lupton  v.  Lupton,  3  Cal. 
120.  Conn. — Munson  v.  Munson,  30 
Conn.  425;  City  of  Hartford  v.  Chip- 
man,  21  Conn.  488.  D.  C. — Pechstein 
r.  Smith,  14  App.  Cas.  27;  Mann  V. 
MacDonald,  3  App.  Cas.  456;  Hess  v. 
Horton,  2  App.  Cas.  81.  Fla, — Barnett 
v.  Hickson,  52  Fla.  457,  41  So.  606; 
Gordon  v.  Estate  of  Simonton,  10  Fla. 
179;  Griffin  v.  Orman,  9  Fla.  22.  Ga. 
Sharpe  v.  Hodges,  116  Ga.  795,  43  S. 
E.  48;  Stokes  v.  McLendon,  73  Ga.  798; 
Mulligan  v.  Hammil,  60  Ga.  594;  Seago 
V.  Harrison,  42  Ga.  189;  May  v.  Good- 
win, 27  Ga.  352;  Thompson  v.  Manly, 
16  Ga.  440.  Haw. — Downey  v.  Silva, 
20  Hawaii  361;  Herbert  v.  Henry,  20 
Hawaii  186.  111.— Law  v.  Ware,  238 
111.  360,  87  N.  E.  308;  Turpin  v.  Den- 
nis, 139  111.  274,  28  N.  E.  1065;  Eyan 
V.  Duncan,  88  111.  144;  Wangelin  v. 
Goe,  50  111.  459;  Stout  v.  Cook,  41  111. 
447;  Martin  v.  Sexton,  112  111.  App. 
199;  Joliet  Gas  Light  Co.  v.  Suther- 
land, 68  111.  App.  230.  Ind.— Bottorf 
r.  Conner,  1  Blackf.  287.  Me,— Deni- 
son  Paper  Mfg.  Co.  v.  Eobinson  Mfg. 
Co.,  74  Me.  116.  Md.— Schall  v.  Nus- 
baum,  56  Md.  512;  Drury  v.  Conner,  1 
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powers,  a  bill  which  fails  to  show  that  the  complainant  is  without  such 
remedy,  is  demurrable. ^^ 

A  general  demurrer  is  sufficient,-''  where  demurrer  is  appropriate,  to 
raise  the  question  whether  the  remedy  of  the  plaintiff  is  at  law  or  in 


Har.  &  G.  220.  Mass.— Edgett  v.  Pal- 
mer, 114  N.  E.  683;  Jones  v.  Newhall, 
115  Mass.  244j  15  Am.  Eep.  97;  Creely 
r.  Bay  State  Brick  Co.,  103  Mass.  514; 
Bassett  v.  Brown,  100  Mass.  355;  Met- 
calf  V.  Cady,  8  Allen  587;  Fuller  v. 
Cadwell,  6  Allen  503;  Eussell  v.  Lor- 
ing,  3  Allen  121.  Mich. — Eogers  v. 
Schram,  161  Mich.  278,  126  N.  W.  423; 
Euppert  V.  Patrons '  Mut.  Fire-Ins.  Co., 
145  Mich.  473,  108  N.  W.  96S;  Bone- 
bright  v.  Pease,  3  Mich.  318;  Stockton 
V.  Williams,  Walk.  Ch.  120.  Minn. 
Lloyd  V.  Simons,  97  Minn.  315,  105  N. 
W.  902.  Miss.— Pollard  v.  Phalen,  98 
Miss.  155,  53  So.  453.  Mo.— Mansfield 
V.  Bank  of  Monett,  74  Mo.  App.  200. 
N,  J.— De  Vita  v.  Loprete,  75  N.  J.  Eq. 
418,  72  Atl.  1007;  Hoagland  v.  Supreme 
Council,  70  N.  J.  Eq.  607,  61  Atl.  982; 
Eedmond  v.  Diekerson,  9  N.  J.  Eq.  507, 
59  Am.  Dec.  418;  Gifford  v.  Thorn,  7 
N.  J.  Eq.  90.  N.  Y.— Allerton  v.  Belden, 
49  N.  Y.  373;  Metropolitan  Elevated 
E.  Co.  V.  Johnston,  84  Hun  83,  32  N. 
Y.  Supp.  49,  65  N.  Y.  St.  Eep.  206 
{affirmed  in  158  N.  Y.  739,  53  N.  E. 
1128);  Dennin  v.  Woodbury,  96  Misc. 
247,  160  N.  Y.  Supp.  647.  N*  C— Smith- 
erman  v.  Allen,  59  N.  C.  17;  Curtis  v. 
Mcllhenny,  58  N.  C.  290.  Ohio.— Cul- 
ver V.  Eodgers,  33  Ohio  St.  537.  Okla. 
Fast  V.  Eogers,  30  Okla.  289,  119  Pac. 
241;  Carroll  v.  Gerlach,  11  Okla.  151, 
65  Pac.  844;  Trimble  v.  Minnesota 
Thresher  Mfg.  Co.,  10  Okla.  578,  64 
Pac.  8.  Ore. — Kitcherside  v.  Myers,  10 
Ore.  21.  Pa.— Owens  v.  Goldie,  213  Pa. 
579,  62  Atl.  1117;  Holland  v.  Hallahan, 
211  Pa.  223,  60  Atl.  735;  Pennsylvania 
E.  Co.  V.  Bogert,  209  Pa.  589,  59  Atl. 
100;  People's  Nat.  Bank  v.  Loeffert, 
184  Pa.  164,  38  Atl.  996;  Dimmick  v. 
Delaware,  L.  &  W.  Ey.  Co.,  180  Pa. 
468,  36  Atl.  866;  Maguire 's  Appeal,  102 
Fa.  120.  R.  L— Godding  v.  Pierce,  13 
E.  L  532.  S.  C.—M  •Donald  V.  Crockett, 
2  McCord  Eq.  130;  Wilson  v.  Cheshire, 
1  McCord  Eq.  233;  Miller  v.  Furse, 
Bailey  Eq.  187.  Tenn. — Leverton  v. 
Waters,  7  Coldw.  20,  Thomp.  Tenn. 
Cas.  278;  Kirkman  &  Ellis  r.  Snod- 
grass,  3  Head  370;  Stocklev  ;•.  Eowlev, 
Ashburner  &  Co.,  2  Head  493:  Brazel- 
ton  r.  Brooks,  2  Head  194;  Bright  v. 
Newland,   4   Sneed   440.     Tex. — Givens 


f.  Delprat,  28  Tex.  Civ.  App.  363,  67 
S.  W.  424.  Va. — Spangler  v.  Ashwell, 
114  Va.  325,  76  S.  E.  281;  Poindexter 
V.  Burwell,  82  Va.  507;  Green  &  Suttle 
V.  Massie,  21  Gratt.  (62  Va.)  356.  W.  Va. 
Shav  ;:.  Nolan,  46  W.  a.  299,  33  S.  E. 
225."  Wis.— Barchent  v.  Snyder,  128 
Wis.  423,  107  N.  W.  329;  Hoff  v.  Ol- 
son, 101  Wis.  118,  76  N.  W.  1121,  70 
Am.  St.  Eep.  903;  State  ex  rel.  Fowler  v. 
Circuit  Court,  98  Wis.  143,  73  N.  W.  788 ; 
Meyer  v.  Garthwaite,  92  Wis.  571,  66 
N.  W.  704;  Kelley  v.  Kelley,  80  Wis. 
486,  50  N.  W,  334;  Peck  v.  School  Dis- 
trict No.  4,  21  Wis.  516.  Wye— Ivin- 
son  V.  Hutton,  1  Wyo.  178.  Eng. — Kemp 
V.  Pryor,  7  Ves.  Jr.  237,  32  Eng.  Ee.- 
print  96;  King  v.  Barrett,  2  Molloy 
(Ir.)  319.  Can.— Eeal  Estate  Loan  Co. 
V.  Molesworth,  3  Manitoba  116. 

[a]  Demurrer  wiU  be  stricken  out 
on  motion  where  it  does  not  appear 
from  the  face  of  the  bill  that  an  ade- 
quate remedy  at  law  exists.  Davis  V. 
Wilson   (N.  J.  Eq.),  56  Atl.  704. 

28.  Jones  v.  Newhall,  115  Mass.  244, 

15  Am.  Eep.  97,  "But,  independently 
of  statute  restrictions,  the  objection 
that  the  plaintiff  may  have  a  sufficient 
remedy  or  defense  at  law  in  the  par- 
ticular case  is  a  matter  of  equitable 
discretion  rather  than  of  jurisdictional 
right;  and  is  therefore  no't  always 
available  on  demurrer." 

Necessity  for  averring  facts  showing 
inadequacy  of  legal  remedy,  see  supra, 
II. 

29.  111.— Law  V.  Ware,  238  111.  360. 
87  N.  E.  308;  Garvy  v.  Baldino,  189 
111.  App.  466.  Mass.— Boston  Water 
Power    Co.    v.   Boston    &   W.    E.    Corp., 

16  Pick.  512.  Tex.— Givens  v.  Delprat, 
28  Tex.  Civ.  App.  363,  67  S.  W.  424. 
Wis.- Hoff  r.  Olson,  101  Wis.  118,  76 
N.  W.  1121,  70  Am.  St.  Eep.  903;  Gul- 
lickson  V.  Madsen,  87  Wis.  19,  57  N. 
W.  965;  Trustees  of  Kilbourn  Lodge 
r.  Kilbourn,  74  Wis.  452,  43  N.  W.  168. 
Wyo. — Tvinson  r.  Hutton,  1  Wyo.  178. 

[a]  Where  Cause  of  Action  at  Law 
Is  Stated. — "A  demurrer  to  a  com- 
plaint, which  is  clearly  intended  by  the 
pleader  as  a  complaint  in  equity,  be- 
cause it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  will  be 
fcustained  if  the  facts  do  not  constitute 
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equity,  unless  the  statute  provides  that  the  demurrer  shall  state  the 
objection  relied  on.^" 

A  demiirrer  ore  tenus  at  the  trial  is  not  sufficeint  to  raise  such  quea- 
tion  where  the  facts  and  circumstances  are  such  that  the  right  to 
object  has  been  waived, ^^  but  the  rule  is  otherwise  where  the  facts  are 
such  that  there  can  be  no  waiver.^'^ 

D.  Transfer  to  Law  Side  of  Court.  —  By  statute  or  equity  rules 
in  some  jurisdictions,  the  case  is  transferred  to  the  law  side  of  the 
court  where  it  appears  that  the  legal  remedy  is  adequate  ;^^  and  where 
this  remedy  exists,  a  demurrer  is  not  proper.^*  Under  the  code  practice 
the  court  may  disregard  the  unproved  allegations  as  to  lack  of  ade- 
quate legal  remedy  and  proceed  in  the  case  as  an  action  at  law.^' 

E,  Answer.  —  Where  the  fact  that  complainant  has  an  ample  rem- 
edy at  law  does  not  appear  from  the  face  of  the  bill,  the  defendant 
may  raise  such  objection  by  setting  it  up  specially  in  his  answer;^" 


a  cause  of  action  in  equity,  and  such 
demurrer  will  not  be  overruled  on  the 
ground  that  such  complaint  states  a 
cause  of  action  at  law."  Trustees  of 
Kilbourn  Lodge  v.  Kilbourn,  74  Wis. 
452,  43  N.  W.  168. 

30.  Kirkman  &  Ellis  v.  Snodgrass,  3 
Head  (Tenn.)   370. 

31.  Siedschlag  v.  Griffin,  132  Wis. 
106,  112  N.  W.  18;  Hoff  v.  Olson,  101 
Wis.  118,  76  N.  W.  1121,  70  Am.  St. 
Eep.  903;  overruling  Stein  v.  Benedict, 
83  Wis.  603,  53  N.  W.  891;  Meyer  v. 
Garthwaite,  92  Wis.  571,  66  N.  W. 
704;  Sweetser  v.  Silber,  87  Wis.  102,  58 
N.  W.  239;  Pierstofif  v.  Jorges,  86  Wis. 
128,  56  N.  W.  735,  39  Am.  St.  Eep. 
881. 

When  objection  may  be  waived,  see 
supra.  III,  A. 

32.  Eeal  Estate  Loan  Co.  v.  Moles- 
worth,  3  Manitoba  (Can.)  116,  where 
the  bill  shows  no  equity. 

33.  U.  S.— Goldschmidt  Thermit  v. 
Primos  Chemical  Co.,  225  Fed.  769. 
Ark.— Cribbs  v.  Walker,  74  Ark.  104, 
85  S.  W.  244;  Organ  v.  Memphis,  etc. 
E.  Co.,  51  Ark.  235,  11  S.  W.  96;  Con- 
ger V.  Cotton,  37  Ark.  286;  Moss  V. 
Adams,  32  Ark.  562;  Talbot  v.  Wilkins, 
31  Ark.  411.  la. — McCormick  Harv. 
Mach.  Co.  r.  Markcrt,  107  Iowa  340,  78 
N.  W.  33;  Corey  v.  Sherman,  96  Iowa 
114,  64  N.  W.  828,  32  L.  E.  A.  490; 
Bibbins  v.  Clark,  90  Iowa  230,  57  N. 
W.  884,  59  N.  W.  240,  29  L.  E.  A.  278; 
Gibbs  V.  McFadden,  39  Iowa  371;  By- 
era  v.  Eodabaugh,  17  Iowa  53;  Conyng- 
ham  V.  Smith,  16  Iowa  471. 

See  generally  the  title  "Transfer  Of 
Causes." 
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34.  U.  S,— Goldschmidt  Thermit  Co. 
V.  Primos  Chemical  Co.,  225  Fed.  769. 
Ark.— Conger  v.  Cotton,  37  Ark.  286; 
Crawford  v.  Carson,  35  Ark.  565;  Moss 
V.  Adams,  32  Ark.  562.  la. — McCormick 
Harv.  Mach.  Co.  v.  Markert,  107  Iowa 
340,  78  N.  W.  33;  Bibbins  v.  Clark,  90 
Iowa  230,  57  N.  W.  884,  59  N.  W.  290, 
29  L.  E.  A.  278;  Gibbs  v.  McFadden, 
S9  Iowa  371;  Brown  v.  Mallory,  26 
Iowa  469;  Byers  v.  Eodabaugh,  17  Iowa 
53;   Conyngham  v.  Smith,  16  Iowa  471. 

Raising  objection  by  demurrer,  see 
supra.  III,   C. 

35.  Humphreys  v.  Atlantic  Mill.  Co., 
98  Mo.  542,  10  S.  W.  140. 

36.  Ala.— Bunn  v.  Timberlake,  104 
Ala.  263,  16  So.  97.  Conn.— City  of 
Hartford  v.  Chipman,  21  Conn.  488.  Ga. 
Mav  V.  Goodwin,  27  Ga.  352.  111. — Law 
V.  Ware,  238  111.  360,  87  N.  E.  308; 
Cleveland,  C,  C.  &  St.  L.  Ey.  Co.  v. 
Munsell,  192  111.  430,  61  N.  E.  374; 
Kelly  V.  Galbraith,  186  111.  593,  58  N. 
E.  431;  Kaufman  v.  Wiener,  169  111. 
506,  48  N.  E.  479;  Monson  v.  Bragdon, 
159  111.  61,  42  N.  E.  383;  Eyan  v. 
Duncan,  88  111.  144;  Henion  v.  Pohl, 
113  111.  App.  100.  Mass.— Edgett  v. 
Palmer,  114  N.  E.  683;  Whiting  v. 
Burkhardt,  178  Mass.  535,  60  N.  E.  1, 
86  Am.  St.  Eep.  503,  52  L.  E.  A.  788; 
Creely  v.  Bay  State  Brick  Co.,  103 
Mass.  514.  Mich. — Stockton  v.  Will- 
iams, Walk.  Ch.  120.  Neb.— De  Long 
r.  Olsen,  63  Neb.  327,  88  N.  W.  512. 
N.  J. — Coast  Co.  V.  Spring  Lake,  56  N. 
J.  Eq.  615,  36  Atl.  21;  Gifford  v.  Thorn, 
7  N.  J.  Eq.  90.  N.  Y.— Wakeman  v. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341; 
Lough  V.  Outerbridge,  143  N.  Y.  271,  ?8 
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but  it  is  not  necessary  to  do  so  where  the  facts  alleged  in  the  complaint 
do  not  show  a  case  of  equitable  cognizance.^^  Aifter  answering  gen- 
erally, he  cannot  amend  his  answer  to  set  up  the  existence  of  an  ade- 
quate legal  remedy,^^  The  plea  of  an  adequate  remedy  at  law  in  a 
suit  in  equity  is  unknown  under  the  practice  of  some  jurisdictions.^* 

F.  Dismissal  Upon  Motion  or  Otherwise.  —  In  those  jurisdictions 
where  demurrers  to  bills  in  equity  have  been  abolished,*"  a  motion  to 
dismiss  for  want  of  jurisdiction  is  the  proper  way  of  raising  the  ques- 
tion that  the  complainant  has  an  adequate  remedy  at  law.*^ 

In  some  jurisdictions  a  motion  to  dismiss  may  be  made  on  the 
hearing,  where  no  demurrer  has  been  taken.*^ 

Where,  upon  the  hearing,  the  complainant  fails  to  sustain  by  proof 
allegations  showing  him  to  be  entitled  to  relief  in  equity,  the  court 
should  dismiss  the  bill  ;*^  and  this  is  true  although  the  existence  of  a 
legal  remedy  is  not  pleaded  or  otherwise  raised.**    Where  the  case  is 


N.  E.  292,  42  Am.  St.  Eep.  712,  25  L. 
R.  A.  674;  Watts  v.  Adler,  130  N.  Y. 
646,  29  N.  E.  131,  3  Silv.  585;  Baron 
•i:.  Korn,  127  N.  Y.  224,  27  N.  E.  804; 
Ostrander  v.  Weber,  114  N.  Y.  95,  21 
N.  E.  112;  Bloomquist  V.  Farson,  170 
App.  Div.  64,  156  N.  Y.  Supp.  47; 
Witherbee  v.  Meyer,  84  Hun  146,  32 
N.  Y.  Supp.  537,  65  N.  Y.  St.  Eep.  806. 
Ohio.— Culver  v.  Rodgers,  33  Ohio  St. 
537.  Ore.— O'Hara  v.  Parker,  27  Ore. 
156,  39  Pac.  1004;  Kitcherside  v.  My- 
ers, 10  Ore.  21.  Pa. — Maguire's  Ap- 
peal, 102  Pa.  120.  S.  C.—M 'Donald  v. 
Crockett,  2  McCord  Eq.  130;  Miller  v. 
Furse,  Bail.  Eq.  187.  Wis.— Hoff  i.  Ol- 
son, 101  Wis.  118,  76  N.  W.  1121,  70 
Am.  St.  Rep.  903;  State  ex  rel.  Fowler  v. 
Circuit  Court,  98  Wis.  143,  73  N.  W.  788; 
Meyer  v.  Garthwaite,  92  Wis.  571,  66 
N. 'W.  704;  Peck  v.  School  District 
No.  4,  21  Wis.  516. 

[a]  Facts  Rather  Than  Conclusion 
To  Be  Alleged. — Where  the  bill  in  a 
suit  to  remove  a  cloud  from  a  title  al- 
leges that  the  complainants  are  in  pos- 
session, but  the  defendant  denied  this 
and  alleged  that  he  was  in  possession, 
and  denied  that  the  complainants  were 
entitled  to  the  relief  prayed,  it  is  not 
necessary  for  him  to  state  in  his  an- 
swer that  the  reason  complainants  were 
not  entitled  to  the  relief  prayed  was 
that  they  had  an  adequate  remedy  at 
law.  This  was  a  conclusion  of  law 
which  followed  if  the  facts  sustained 
the  allegations  of  the  answer.  Delaney 
V.  O'Donnell,  234  111.  109,  84  N.  E. 
668. 

37.  Thomas  r.  Grand  View  Beach  R. 
Co.,  76  Hun  601,  28  N.  Y.  Supp.  201,  58 
N.  Y.  St.  Rep.  256. 


38.  Martin  v.  Sexton,  112  HI.  App. 
199. 

Waiver  of  objection  by  answering 
generally,  see  supra,  III,  A. 

39.  Humphreys  v.  Atlantic  Mill.  Co., 
98  Mo.  542,  10  S.  W.  140,  overruling 
Shickle  v.  Watts,  94  Mo.  419,  7  S.  W. 
274;  Blair  v.  Chicago  &  A.  R.  Co.,  89 
Mo.  383,  1  S.  W.  350. 

40.  See  generally  the  statutes  and 
rules   of  court. 

41.  Goldschmidt  Thermit  Co.  i;. 
Primos  Chemical  Co.,  225  Fed.  769. 

42.  Tubb  V.  Fort,  58  Ala.  277;  Her- 
bert r.  Hobbs,  3  Stew.  (Ala.)  9;  Owens 
r.  Goldie,  213  Pa.  579,  62  Atl.  1117. 

[a]  Preferred  Practice. — The  ques- 
tion of  jurisdiction  in  equity  may  be 
raised  at  any  time  before  findings  of 
fact  and  conclusions  of  law,  but  the 
better  practice  is  to  meet  the  bill  with 
a  demurrer.  Owens  v.  Goldie,  213  Pa. 
579,   62  Atl.   1117. 

43.  Ga. — Williams  v.  Haynes,  78  Ga. 
133.  HI, — Tanton  v.  Boomgarden,  79 
HI.  App.  551.  Ind.  Ter. — Crowell  v. 
Young,  4  Ind.  Ter.  36,  64  S.  W.  607. 
Me.— Gamage  v.  Harris,  79  Me.  531,  11 
Atl.  422;  Denison  Paper  Mfg.  Co.  v. 
Robinson  Mfg.  Co.,  74  Me.  116.  Mo. 
Humphreys  v.  Atlantic  Mill.  Co.,  98 
Mo.  542,  10  S.  W.  140.  N.  Y.— Powell 
V.  Waldron,  89  N.  Y.  328,  42  Am.  Rep. 
301  ;  Ketchum  v.  Depew,  81  Hun  278, 
30  N.  Y.  Supp.  794,  62  N.  Y.  St.  Rep. 
757.  Va.— Neff  v.  Ryman,  100  Va.  521, 
42  S.  E.  314;  Lang'ford  v.  Tavlor,  99 
Va.  577,  39  S.  E.  223;  Green  f.^Massie, 
21  Gratt.  (62  Va.)  356.  W.  Va.— Lewis 
r.  Hall,  64  W.  Va.  147,  61  S.  E.  317. 

44.  Humphreys  v.  Atlantic  Mill.  Co., 
98  Mo.  542,  10  S.  W.  140;  Real  Estate 

Vol.  XVIH 


874 


LEGAL  REMEDY 


one  which  under  no  circumstances  is  cognizable  in  a  court  of  equity, 
there  can  be  no  waiver  of  the  objection  that  there  is  an  adequate 
remedy  at  law,*^  and  at  the  hearing  the  trial  court  should  of  its  own 
motion  dismiss  the  bill  for  want  of  equity;*^  and  the  appellate  court 
may  so  dismiss  it  where  the  record  upon  appeal  shows  that  there  ia 
no  equity  in  the  bill.*^ 

A  bill  dismissed  for  want  of  equity  should  be  dismissed  without 
prejudice  to  the  right  to  maintain  a  legal  action  ;*^  and  the  dismissal 
should  contain  words  showing  the  reservation  of  the  right  to  the  plain- 
tiff to  maintain  an  action  at  law  or  other  proceeding,  as  otherwise 
the  presumption  will  be  that  there  was  a  hearing  upon  the  merits," 
and  will  be  a  bar  to  further  proceedings.*^" 


Loan  Co.  v.  Molesworth,  3  Manitoba 
(Can.)    116. 

45.  See  supra,  III,  A. 

46.  U.  S.— Southern  Pacific  R.  Co.  v. 
United  States,  200  U.  S.  341,  26  Sup. 
Ct.  296,  50  L.  ed.  507;  Tyler  v.  Sav- 
age, 143  U.  S.  79,  12  Sup.  Ct.  340,  36 
L.  ed.  82;  Reynes  v.  Dumont,  130  U. 
S.  354,  395,  9  Sup.  Ct.  486,  32  L.  ed. 
934;  Killian  v.  Ebbinghaus,  110  U.  S. 
568,  4  Sup.  Ct.  232,  28  L.  ed.  246.  Ala. 
Penny  f.  British,  etc.  Mortgage  Co., 
132  Ala.  357,  31  So.  96.  Conn.— Walles 
V.  Rhodes,   59    Conn.   498,   22   Atl.   286. 

D.  C. — Dewey  Hotel  Co.  v.  United 
States  Electric  L.  Co.,  17  App.  Cas. 
356.  Mo. — Benton  County  v.  Morgan^ 
163  Mo.  661,  64  S.  W.  119;  Haydon  v 
St.  Louis  &  S.  F.  R.  Co.,  117  Mo.  App 
76,  93  S.  W.  833.  S.  C— Wilson  v. 
Cheshire,  1  McCord  Eq.  233.  Va. 
Spangler  v.  Ashwell,  114  Va.  325,  76  S. 

E.  281;  Boston  Blower  Co.  v.  Carman 
Lumb.  Co.,  94  Va.  94,  26  S.  E.  390; 
Poindexter  v.  Burwell,  82  Va.  507; 
Stuart 's  Heirs  v.  Coalter,  4  Rand.  (25 
Va.)  74,  15  Am.  Dec.  731;  Green  & 
Suttle  r.  Massie,  21  Gratt.  (62  Va.) 
356.  Can. — Real  Estate  Loan  Co.  v 
Molesworth,   3    Manitoba    116. 

47.  U.  S. — Allen  r.  Pullman's  Palace 
Car  Co.,  139  U.  S.  658,  11  Sup.  Ct.  682, 
35  L.  ed.  303;  Lewis  v.  Cocks,  23  Wall. 
466,   23   L.   ed.    70;    Thompson   v.   Cen- 


tral Ohio  R.  R.  Co.,  6  Wall.  134,  18 
L.  ed.  765.  Fla.— Trustees  I.  I.  F.  v. 
Gleason,  39  Fla.  771,  23  So.  539;  Free- 
man V.  Timanus,  12  Fla.  393.  Pa. — Ed- 
gett  V.  Douglass,  144  Pa.  95,  22  Atl. 
868. 

48.  U.  S. — Lacassagne  v.  Chapuis, 
144  U.  S.  119,  12  Sup.  Ct.  659,  36  L. 
ed.  368;  Durant  v.  Essex  Co.,  7  Wall. 
107,  19  L.  ed.  154.  Ky.— Hawkin 'a 
Admr.  v.  Lowry's  Admr.,  6  J.  J.  Marsh, 
55.  Me. — Gamage  v.  Harris,  79  Me. 
531,  11  Atl.  422.  Mass.— Foote  v.  Gibba, 
1  Gray  412;  Bigelow  v.  Winsor,  1  Gray 
299.  Miss.— Pollard  v.  Phalen,  98  Miss. 
155,  53  So.  453.  N.  Y.— Ketchum  v. 
Depew,  81  Hun  278,  30  N.  Y.  Supp. 
794,  62  N.  Y.  St.  Rep.  757.  W.  Va. 
Carberrv  v.  West  Virginia  &  P.  R.  Co., 
44  W.  Va.  260,  28  S.  E.  694.  Wis. 
Richards  v.  Allis,  82  Wis.  509,  52  N. 
W.  593.  Eng. — Anonymous,  1  Vern. 
Ch.  73,  23  Eng.  Reprint  320. 

49.  Foote  V.  Gibbs,  1  Gray  (Mass.) 
412;  Bigelow  v.  Winsor,  1  Gray  (Mass.) 
299;  Carberry  v.  West  Virginia  &  P. 
R.  Co.,  44  W.  Va.  260,  28  S.  E.  694. 

[a]  It  is  error  to  omit  to  insert 
Euch  a  clause.  Carberry  v.  West  Vir- 
ginia &  P.  R.  Co.,  44  W.  Va.  260,  28 
S.   E.   694. 

50.  See  generally  the  title  "Judg- 
ments." 


LEGATEES  AND  DISTRIBUTEES.  —  See  Decedents'  Estates;  In- 
heritance. 


LEGISLATIVE  ACT.  —  See  Statutes. 


LEGITIMATION.  —  See  Parent  and  Child. 


LETTERS.  —  See  Post  Office. 
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LETTERS  ROGATORY.  —  See  Depositions. 


LEVEES.  —  See  "Waters  and  Watercourses. 


LEVY.  —  See  Attachment;  Garnishment;  Judgments  and  Decrees, 
Enforcement  of;  Justices  of  the  Peace;  Service  of  Process  and 
Papers;  Sheriffs,  Constables  and  Marshals. 

Vol.  XVIII 


LEWDNESS 

By  the  Editorial  Staff. 


I.  CRIMINAL  PROSECUTION,  877 

A.  Nature  of  Offenses,  d>ll 

B.  Indictment  or  Information,  878 

1.  In  General,  878 

2.  Unlawful  CoJiabitation,  879 

a.  In  General,  879 

b.  Allegations  as  to  Sex,  879 

c.  Marriage,  879 

d.  Notoriety,  879 

e.  Race  or  Descent,  879 

f.  Joinder  of  Parties,  879 

C.  Trial,  880 

1.  In  General,  880 

2.  Instructions,  880 

3.  Verdict,  880 

II.  FORNICATION.  880 

A.  Definition,  880 

B.  Indictment  and  Information,  881 

1.  In  General,  881 

2.  Description  of  Parties,  881 

a.  Generally,  881 

b.  Misnomer,  882 

c.  ^s  ^o  /Sea;,  882 

d.  Marriage,  882 

e.  i^ace  or  Descent,  882 

3.  Joinder  of  Parties,  882 

4.  Joinder  of  Offenses,  882 

C.  Tna^,  883 

1.  /w  General,  883 

2.  Instructions,  883 

3.  Verdict,  883 

CROSSkREFEEENCES  : 

Abduction;  Indictment  and  Information; 

Adultery;  Obscenity; 

Criminal  Conversation;  Post  Office; 

Disorderly  Conduct;  Prostitution; 

Disorderly  House ;  Rape ; 

Incest;  Sodomy; 

Vagrancy. 
Vol.  XVIII 


LEWDNESS 


877 


For  forms,  see  9  Standard  Proc.  774. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  references  and  cross-references  throughout  this  article. 

I.     CRIMINAL     PROSECUTION.  —  A.    Nature     of     Offenses. 

The  offense  of  lewdness,  as  known  at  common  law,  consisted  of  some 
open  and  notorious  act  of  a  dissolute  or  licentious  nature,^  a  public 
indecency,"  such  as  indecent  exposure  of  the  person,^  exhibiting  in- 
decent shows,*  keeping,^  or  frequenting  houses  of  ill  fame,®  and  was 
a  misdemeanor  punishable  by  fine  and  imprisonment.'^ 

The  statutory  offense  of  lewdness  embraces,  generally  but  not  uni- 
versally, the  act  of  lewd  and  lascivious  or  unlawful  cohabitation,  as 
well  as  lewd  and  lascivious  conduct  and  acts  of  public  indecency,  but 
excludes  many  offenses  now  found  under  particular  statutes.^  While 
the  offense  is  required  to  be  open  and  notorious,®  though  not  uni- 


1.  Mass. — Com.  v.  Lambert,  12  Al- 
len 177.  Mich. — Delany  v.  People,  10 
Mich.  241.  Tenn. — State  v.  Moore,  1 
Swan  136;  Grisham  v.  State,  2  Terg. 
589. 

See  4  Bl.  Com.  64. 

2.  Com.  V.  Warden,  128  Mass.  52,  35 
Am.  Rep.  357. 

3.  Com.  r.  Haynes,  2  Gray  (Mass.) 
72,  61  Am.  Dec.  437;  Rex  v.  Crunden,  2 
Campb.  (Eng.)  89,  11  Rev.  Rep.  671; 
Rex  V.  Neweastle-lPpon-Tyne,  1  Barn. 
k  Ad.  933,  20  E.  C.  L.  750,  109  Eng. 
Reprint  1033;  Sydlye's  Case,  1  Sid.  168, 
82  Eng.  Reprint  1036,  1  Keb.  620,  83 
Eng.  Reprint  1146. 

4.  Knowles  v.  State,  3  Day  (Conn.) 
103. 

5.  Ark.— Thatcher  v.  State,  48  Ark. 
60,  2  S.  W.  343.  Mass.— Com.  r.  Cobb, 
120  Mass.  356;  Com.  v.  Bulman,  118 
Mass.  456,  19  Am.  Rep.  469.  N.  Y. 
Martin  v.  Stillwell,  13  Johns.  275,  7 
Am.  Dec.  374;  Broekway  v.  People,  2 
Hill  558.  N.  C— State\-.  Wilson,  93 
N.  C.  608.  Pa.— Com.  v.  Stewart,  1 
Serg.  &  R.  342.  Eng. — Rex  r.  Higgin- 
sou,  2  Burr.  1232.  97  Eng.  Reprint  806. 

6.  Brooks  v.  State,  2  Yerg.  (Tenn.) 
482;  State  v.  Barnes,  5  Lea  (Tenn.) 
398.  Compare  the  title  "Disorderly 
House." 

7.  Rex  V.  Crunden,  2  Campb.  (Eng.) 
89,  11  Rev.  Rep.  671;  Sydlye's  Case,  1 


Sid.  168,  82  Eng.  Reprint  1036,  1  Keb. 
620,  83  Eng.  Reprint  1146. 

8.  See  generally  the  statutes  and 
following  cases:  Ala. — Bodiford  v. 
State,  86  Ala.  67,  5  So.  559,  11  Am. 
St.  Rep.  20.  Ark.— Turney  v.  State,  60 
Ark.  259,  29  S.  W.  893;  Bush  v.  State, 
37  Ark.  215;  Sullivan  v.  State,  32  Ark. 
187.  Cal.— People  v.  Salmon,  148  Cal. 
303,  83  Pac.  42,  113  Am.  St.  Rep.  268, 
2  L.  R.  A.  (N.  S.)  1186.  Fla.— White- 
head V.  State,  48  Fla.  64,  37  So.  302; 
Penton  v.  State,  42  Fla.  560,  28  So. 
774;  Pinson  v.  State,  28  Fla.  735,  9  So. 
706.  Ga.— Lawson  v.  State,  116  Ga. 
571,  42  S.  E.  752.  111.— Searls  f.  People, 
13  111.  597.  Ind.— Jackson  r.  State,  116 
Ind.  464,  19  N.  E.  330;  Wright  f.  State, 
5  Blackf.  358,  35  Am.  Dec.  126.  la. 
State  V.  Marvin,  12  Iowa  499.  Kan. 
State  V.  Cassida,  67  Kan.  171,  72  Pac. 
522.  Mass. — Com.  r.  Calif,  10  Mass. 
153.  Mich. — Delany  r.  People,  10  Mich. 
241.  Minn.— State  v.  Williams,  94 
Minn.  319,  102  N.  W.  722.  Miss.— Ca- 
rotti  r.  State,  42  Miss.  334,  97  Am. 
Dec.  465.  Mo.— State  r.  Chandler,  132 
Mo.  155,  33  S.  W.  797,  53  Am.  St.  Rep. 
483.  N.  J.— Schoudel  v.  State,  57  N. 
J.  L.  209,  30  Atl.  598.  Tex.— Richard- 
son V.  State,  37  Tex.  346.  Va.— Pruner 
r.  Com.,  82  Va.  115.  W.  Va.— State  v. 
Miller,  42  W.  Va.  215,  24  S.  E.  882. 

9.  Ala. — Quartermas  r.  State,  4? 
Ala.  269.     Cal.— People  f.  Salmon,  148 
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versally  so/"  the  element  of  publicity  is  not  as  material  as  it  was  at 
common  law,  it  being  sufficient  if  the  act  be  committed  in  the  presence 
of  but  one  person.'^ 

B.  Indictment  or  Information.  —  1.  In  General.  —  An  indict- 
ment for  lewd  and  lascivious  conduct  must  allege  all  the  necessary 
elements  of  the  offense/^  following  the  language  of  the  statute/^  or 
using  words  which  are  equivalent  thereto,^*  unless  the  statute  merely 


Cal.  303,  83  Pac.  42,  113  Am.  St.  Rep. 
268,  2  L.  E.  A.  (N.  S.)  1186;  People  r. 
Gates,  46  Cal.  52.  Ind. — State  v.  John- 
son, 69  Ind.  85.  Miss. — Carotti  v.  State, 
42  Miss.  334,  97  Am.  Dec.  465.  Mo. 
State  V.  Chandler,  132  Mo.  155,  33  S. 
W.  797,  53  Am.  St.  Rep.  483;  State  v. 
Phillips,  49   Mo.   App.   325. 

10.  Musfelt  f.  State,  64  Neb.  445, 
90  N.  W.  237. 

11.  Conn. — Fowler  v.  State,  5  Day 
81.  111.— Williams  v.  People,  67  111. 
App.  344.  Mass.— Com.  v.  Wardell,  128 
Mass.  52,  35  Am.  Rep.  357.  Tenn. 
Grisham  r.  State,  2  Yerg.  589.  Vt. 
State  r.  Millard,  18  Vt.  574,  46  Am. 
Dec.  170.  Wis. — State  v.  Juneau,  88 
Wis.  180,  59  N.  W.  580,  43  Am.  St.  Rep. 
877,  24  L.  R.  A.  857. 

[a]  Public  Place  Sufficient.— If  the 
act  of  lewdness  be  committed  in  such 
a  public  place  as  is  contemplated  by 
the  statute,  it  is  immaterial  whether 
any  one  else  is  present.  State  v.  Bau- 
guess,  106  Iowa  107,  76  N.  W.  508. 

12.  Cal.— People  v.  ■  Grinnell,  9  Cal. 
App.  238,  98  Pac.  681.  la.— State  r. 
Clinch,  8  Iowa  401.  Miss. — Newman 
V.  State,  69  Miss.  393,  10  So.  580. 

See  generally  the  statutes  and  12 
Standard  Proc.  342. 

[a]  Time  of  Offense. — The  time  of 
the  offense  may  be  laid  as  of  any  day 
prior  to  the  finding  of  the  bill  within 
the  statute  of  limitations.  Cal. — Peo- 
ple f.  Woodson,  29  Cal.  App.  531,  156 
Pac.  378.  la.— State  v.  Kirkpatriek,  63 
Iowa  554,  19  N.  W.  660.  Mo.— Hinson 
V.  State,  7  Mo.  244;  State  v.  Nicholas, 
149  Mo.  App.  121,  130  S.  W.  96.  Neb. 
Bailey  t:  State,  36  Neb.  808,  55  N.  W. 
241;  State  r.  Way,  5  Neb.  283.  See 
generally   12   Standard  Proc.  411. 

fb]  Intent  need  not  be  alleged. 
Mass. — Com.  v.  Haynes,  2  Gray  72,  61 
Am.  Dec.  437.  N.  J. — Van  Houten  v. 
State,  46  N.  J.  L.  16,  50  Am.  Rep. 
397.  N.  Y.— Miller  v.  People,  5  Barb. 
203.  Utah.— People  v.  Colton,  2  Utah 
457.     Eng. — Rex  v.  Crunden,  2  Campb, 
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89,  11  Rev.  Rep.  671.  See  generally  12 
Standard  Proc.  402. 

13.  U.  S. — Cannon  v.  United  States, 
116  U.  S.  55,  6  Sup.  Ct.  278,  29  L.  ed. 
561,  affirming  4  Utah  122,  7  Pac.  369. 
Cal. — People  v.  Dabner,  25  Cal.  App. 
G30,   144  Pac.  975;   People  v.  Anthony, 

20  Cal.  App.  586,  129  Pac.  968.  Idaho. 
United  States  v.  Kuntze,  2  Idaho  446, 

21  Pac.  407.  111.— Crane  v.  People,  168 
111.  395,  48  N.  E.  54;  Williams  v.  Peo- 
ple, 67  111.  App.  344.  Ind.— State  v. 
Chandler,  96  Ind.  591;  Williams  v. 
State,  64  Ind.  553,  31  Am.  Rep.  135. 
la, — State  v.  Bauguess,  106  Iowa  107, 
76  N.  W.  508.  Kan.— State  v.  Ball,  93 
Kan.  606,  144  Pac.  1012.  Mass.— Com. 
I.  Brown,  141  Mass.  78,  6  N.  E.  377; 
Com.  V.  Parker,  4  Allen  313.  Mo. — State 
V.  Osborne,  69  Mo.  143;  State  v.  Bess, 
20  Mo.  419;  State  r.  Dashman,  124  Mo. 
App.  238,  101  S.  W.  597;  State  v.  Hop- 
son,  76  Mo.  App.  482.  Nev.— State  v. 
King,  35  Nev.  153,  126  Pac.  880.  N.  C. 
State  V.  Stubbs,  108  N.  C.  774,  13  S. 
E.  90;  State  v.  Roper,  18  N.  C.  208. 
Okla.— Fessler  v.  State  (Okla.  Crim.), 
160  Pac.  1129.  Ore.— State  v.  Naylor, 
68  Ore.  139,  136  Pac.  889.  Utah. 
People  r.  Colton,  2  Utah  457.  Va. 
Scott  r.  Com.,  77  Va.  344. 

See  generally  12  Standard  Pace.  442. 

14.  Colo. — King  i\  People,  7  Colo. 
224,  3  Pac.  223.  Ind.— State  r.  Chandler, 
96  Ind.  591.  Ky.— Adams  f.  Com.,  182 
Kv.  76,  171  S.  W.  1006.  Mass.— Com. 
V.  Dill,  159  Mass.  61,  34  N.  E.  84.  N.  0. 
State  V.  Stubbs,  108  N.  C.  774,  13  S.  E. 
90;  State  v.  Lverlv,  52  N.  C.  158.  Ore. 
State  r.  Naylor,  68  Ore.  139,  136  Pac. 
889.  Utah.— People  v.  Colton,  2  Utah 
457. 

[a]  Illustration. — "If  the  acts  al- 
leged as  constituting  the  offense  were 
committed  by  appellants  as  charged 
and  with  the  knowledge  of  the  persons 
'residing  in  the  neighborhood  and  pass- 
ing, repassing,  and  having  a  right  to 
pass  and  reside'  therein,  as  further  al- 
leged, they  must  have  been  'openly' 
and  'notoriously'  committed;  and  that 
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names  the  offense  and  particular  words  of  description  are  necessary  to 
ilistinguish  it  from  others.^^ 

2.  Unlawful  Cohabitation.  —  a.  In  General.  —  An  indictment  for 
lewd  and  lascivious  or  unlawful  cohabitation  should  contain  an  aver- 
ment that  the  guilty  parties  cohabited  or  lived  together/*^  and,  when 
necessary  under  the  statute,  that  they  did  so  as  man  and  wife,"  and 
habitually  engaged  in  the  act  of  sexual  intercourse.^® 

b.  Allegations  as  to  Sex.  —  Such  indictment  must  also  allege,  either 
expressly  or  by  necessary  implication,  that  the  parties  to  the  offense 
are  of  opposite  sex.^^ 

c.  Marriage.  —  The  indictment  must  expressly  or  impliedly  negative 
the  marriage  of  the  offending  parties,^"  and  where  the  offense  can  be 
committed  only  by  unmarried  persons  the  fact  that  they  are  not  mar- 
ried to  any  one  m1ist  appear.^^  But  if  separately  indicted,  the  in- 
dictment against  one  neecl  not  contain  such  an  allegation  concerning 
the  other.^^ 

d.  Notoriety: — The  fact  that  the  offense  was  committed  openly 
and  notoriously  should,  as  a  general  rule,  be  stated  in  the  indictment,^^ 
or  such  facts  should  be  stated  as  to  show  that  the  act  was  open  and 
notorious;^*  but  it  is  not  ordinarily  necessary  to  allege  that  it  was 
a  common  nuisance.^"^ 

e.  Race  or  Descent.  —  It  is  not  necessary  to  state  in  such  indict- 
ment, unless  the  rule  is  changed  by  statute,  that  the  parties  are  of 
the  same  or  a  different  race  or  descent. ^^ 

f.  Joinder  of  Parties.  —  Unlawful  cohabitation  is  a  joint  offense,^^ 


Buch  was  their  character  is  as  fully 
stated  as  if  the  words  'openly  and 
notoriously'  had  been  used."  Adams  f. 
Com.,  162  Ky.  76,  171   S.  W.  1006. 

15.  111.— Williams  v.  People,  67  111. 
App.  344.  Mo.— State  v.  Gardner,  28 
Mo.  90;  Dameron  f.  State,  8  Mo.  494; 
State  V.  Morrison,  64  Mo.  App.  507. 
N.  H.— State  v.  Kennison,  55  N.  H.  242; 
State  f.  Peirce,  43  N.  H.  273.  S.  0. 
State  V.  Brunson,  2  Bailey  149. 

See  generally  12  Standard  Proc.  453. 

16.  Ark.— State  r.  Dunn,  26  Ark. 
34.  Ind.— State  v.  Gartrell,  14  Ind. 
280.  Mass.— Com.  v.  Dill,  159  Mass. 
61,  34  N.  E.  84.  Mo.— State  v.  Byron, 
20  Mo.  210.  Ore.— State  r.  Naylor,  68 
Ore.  139,  136  Pac.  889.  W.  Va.— State 
f.  Foster,  21  W.  Va.  767,  26  W.  Va. 
272. 

17.  See  the  statutes. 

18.  Newman  v.  State,  69  Miss.  393, 
IC  So.  580. 

19.  Ark.— State  r.  Dunn,  26  Ark.  34. 
Miss. — Tynes  v.  State,  93  Miss.  119,  46 
So.  535,  136  Am.  St.  Rep.  540.  N.  C. 
State  V.  Lashlev,  84  N.  C.  754;  State  v. 
Fore,  23  N.  C.  '^378. 

20.  Axk.— Crouse   v.  State,  16  Ark. 


566.  la.— State  r.  Clinch,  8  Iowa  401. 
N.  C— State  r.  Lashley,  84  N.  C.  754; 
State  V.  Aldridge,  14  N.  C.  331.  Utah. 
People  V.  Colton,  2  Utah  457. 

21.  Cal. — People  v.  Breeding,  19 
Cal.  App.  359,  126  Pac.  179;  People  v. 
Silva,  8  Cal.  App.  349,  97  Pac.  202. 
Ind.— State  r.  Gooeh,  7  Blackf.  468. 
Mo.— State   v.  Bess,  20  Mo.  419. 

22.  State  r.  Gooeh,  7  Blackf.  468. 

23.  Ind.— State  v.  Johnson,  69  Ind. 
85.  Ky.— Adams  r.  Com.,  162  Ky.  76, 
171  S.  W.  1006.  Mich.— Delany  r.  Peo- 
ple, 10  Mich.  241,  at  common  law. 
Tenn. — State  v.  Moore,  1  Swan  136; 
State  V.  Cagle,  2  Humph.  414. 

24.  Adams  v.  Com.,  162  Ky.  76,  171 
S.   W.   1006. 

25.  Mass.— Com.  v.  Parker,  4  Allen 
313.  N.  C— State  v.  Wilson,  93  N.  0. 
608;  State  v.  Baldwin,  18  N.  C.  195.  Pa. 
Barker  v.  Com.,  19  Pa.  412;  Com.  v. 
Sharpless,  2  Serg.  &  R.  91,  7  Am.  Dec. 
632.  Eng.— Reg.  v.  Holmes,  Dears.  C. 
C.  207,  3  Car.  &  K.  360,  6  Cox  C.  C.  216, 
22  L.  J.  M.   C.   122,  17  Jur.  562. 

26.  Ashworth    r.   State.   9   Tex.   490. 

27.  Kan.— State  v.  Hook,  4  Kan, 
App.  451,  46   Pac.  44.     Mich.— Delany 
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but  the  parties  may  be  indicted  either  jointly  or  severally,^^  though  in 
some  states  they  must,  if  possible,  be  jointly  indicted.^^ 

C.  Trt^vl,^*'  —  1.  In  General.  —  In  an  action  for  lewd  and  las- 
civious or  unlawful  cohabitation  the  defendants  may  be  tried  separately 
even  though  jointly  indicted.^^ 

2.  Instructions.^^  —  The  court's  instructions  to  the  jury,  on  the 
trial  of  a  case  for  lewd  and  lascivious  conduct,  or  unlawful  co- 
habitation, should  not  be  misleading,^^  and  should  be  in  accordance 
with  the  general  rules  relating  to  charging  on  the  weight  of  the  evi- 
denced^ and  reasonable  doubt. ^^  It  is  not  necessary  to  instruct  the 
jury  that  it  must  find  the  offending  parties  are  of  different  sex,^^ 
but"  in  defining  the  offense  the  court  should  give  the  statutory  defini- 
tion, where  there  is  one,  or  embody  in  the  one  he  gives  all  the  essential 
elements  of  the  offense.^^ 

3.  Verdict.^^  —  In  a  criminal  prosecution  for  lewd  and  lascivious 
or  unlawful  cohabitation  one  of  the  defendants  may  be  convicted  and 
sentenced  before  the  trial  of  the  other,^^  and  one  may  be  convicted 
and  the  other  acquitted,*'^  though  there  are  cases  to  the  contrary.*^ 

n.  FORNICATION.  —  A.  Definition.  —  At  common  law  the 
term  "fornication"  meant  illicit  sexual  intercourse  between  a  married 
or  unmarried  man  and  an  unmarried  woman.*^ 

Ecclesiastical  law  defined  the  term  as  an  act  of  illicit  sexual  inter- 
course between  a  single  person  and  a  married  or  unmarried  person 
of  opposite  sex.'*^ 


f.  People,  10  Mich.  241.    W.  Va.— State 
V.   Foster,    21    W.    Va.    767. 

28.  Ga. — Wasden  v.  State,  18  Ga. 
264.  Ore.— State  v.  Naylor,  68  Ore.  139, 
136  Pac.  889.  Va.— Scott  r.  Com.,  77 
Va.  344.  W.  Va.— State  v.  Foster,  21 
W.  Va.  767. 

29.  Colo. — King  v.  People,  7  Colo. 
224,  3  Pac.  223.  Kan. — State  v.  Hook, 
4  Kan.  App.  451,  46  Pac.  44.  Mich. 
Delany  v.  People,  10  Mich.  241. 

30.  See  generally  the  title  "Trial." 

31.  Delany  v.  People,  10  Mich.  241; 
Stewart  v.  State,  64  Miss.  626,  2  So. 
73.  See  generally  the  title  "Separate 
Trials." 

32.  See  generally  13  Standard  Peoc. 
698. 

33.  Green  v.  State,  59  Ala.  68;  Bush 
V.  State,  37  Ark.  215. 

34.  Ala.— Hall  r.  State,  53  Ala.  463. 
Fla.— Pinson  r.  State,  28  Fla.  735,  9 
So.  706.  Mo.— State  v.  St.  John,  94  Mo. 
App.  229,  68  S.  W.  374.  Tex.— Hill  v. 
State,  11  Tex.  App.  379. 

See  generally  13  Standard  Proc. 
829,  et  seq. 

35.  Searls  v.  People,  13  111.  597; 
Tomlinson  v.  People,  102  HI.  App.  542; 
State    V.   St.    John,    94    Mo.    App.    229, 
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68  S.  W.  374.    See  generally  13  Stand- 
ard Proc.   890. 

36.  Tynes  v.  State,  93  Miss.  119,  46 
So.  535,   136  Am.  St.  Rep.  540. 

37.  State  v.  Nichols,  149  Mo.  App. 
121,  130  S.  W.  96. 

38.  See  generally  the  title  "Ver- 
dict." 

39.  Delany  v.  People,  10  Mich.  241. 

40.  N.  C— State  v.  Simpson,  133  N. 
C.  676,  45  S.  E.  567;  State  v.  Cutshall, 
109  N.  C.  764,  14  S.  E.  107,  26  Am. 
St.  Rep.  599,  overruling  State  f.  Mainor, 
28  N.  C.  340.  Term.- State  v.  Cald- 
well, 8  Baxt.  576.  Tex. — Ledbetter  v. 
State,  21  Tex.  App.  344,  17  S.  W.  427; 
Alonzo  f.  State,  15  Tex.  App.  378,  49 
Am.  Rep.  207. 

41.  State  f.  Hook,  4  Kan.  App.  451, 
46  Pac.  44;  Delany  v.  People,  10  Mich. 
241. 

42.  Ind.— Richey  v.  State,  172  Ind. 
134,  87  N.  E.  1032,  139  Am.  St.  Rep. 
362;  State  v.  Chandler,  96  Ind.  591; 
Hood  V.  State,  56  Ind.  263,  26  Am. 
Rep.  21.  N.  J.— State  v.  Lash,  16  N. 
J.  L.  380,  32  Am.  Dec.  397.  Vt.— State 
V.  Searle,  56  Vt.  516. 

43.  Banks  r.  State,  96  Ala.  78,  11 
So.  404;   Buchanan   f.   State,  55    Ala. 
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Under  the  statutes  it  is  in  some  states  defined,  in  others  merely 
named,  the  meaning  of  the  term  being  left  for  judicial  interpretation, 
the  result  being  that  in  those  states  not  having  a  statutory  definition 
the  courts  have  adopted  either  that  of  the  common  law^*  or  the  ec- 
clesiastical law.**"^ 

B.  Indictment  and  Information.  —  1.  In  General.  —  The  gen- 
eral rules  relating  to  indictments  and  informations  should  be  followed 
in  drawing  an  indictment  for  the  offense  of  fornication.*^ 

2.    Description  of  Parties.  —  a.     Generally.  —  An.  indictment  for 


154;    Territory   v.   Whitcomb,   1   Mont. 
359,  25  Am.  Eep.  740. 

44.  Ind. — State  v.  Stephens,  63  Ind. 
542;  Hood  v.  State,  56  Ind.  263,  26 
Am.  Rep.  21;  State  v.  Pearee,  2  Blackf. 
318.  Minn. — State  v.  Armstrong,  4 
Minn.  335.  Mont. — Territory  v.  Jaspar, 
7  Mont.  1,  14  Pac.  647;  Territory  v. 
Whitcomb,  1  Mont.  359,  25  Am.  Rep. 
740.  N.  H.— State  v.  Wallace,  9  N.  H. 
515.  N.  J.— State  v.  Lash,  16  N.  J.  L. 
380,  32  Am.  Dec.  397. 

45.  U.  S. — Eespublica  r.  Roberts,  2 
Dall.  124,  1  L.  ed.  316.  Ala.— Banks 
r.  State,  96  Ala.  78,  11  So.  404;  Peter- 
son V.  State,  74  Ala.  34;  Buchanan  v. 
State,  55  Ala.  154.  Ga.— Cook  v.  State, 
11  Ga.  53,  56  Am.  Dec.  410.  111.— Miner 
V.  People,  58  111.  59.  Me.— State  v. 
Hutchinson,  36  Me.  261.  Pa.— Com. 
V.  Wentz,  1  Ashm.  269;  Com.  v.  Kil- 
■well,  1  Pittsb.  255,  3  Pittsb.  Leg.  J. 
(O.  S.)  202.  Va.— Com.  v.  Lafferty,  6 
Gratt.    (47   Va.)    672. 

46.  See  generally  12  Standard  Proc. 
53.     Compare  supra,  I,  B. 

[a]  The  language  of  the  statute 
should  be  followed,  or  words  of  like 
import  and  meaning  used.  Ala. — Law- 
son  V.  State,  20  Ala.  65,  56  Am.  Dec. 
182.  Ark.— Crouse  v.  State,  16  Ark. 
566.  Ga.— Alexander  v.  State,  122  Ga. 
174,  50  S.  E.  56;  Bennett  v.  State,  103 
Ga.  66,  29  S.  E.  919,  68  Am.  St.  Rep. 
77;  Bigby  v.  State,  44  Ga.  344;  Cook 
r.  State,  11  Ga.  53,  56  Am.  Dec.  410. 
Ind.— State  v.  Chandler,  96  Ind.  591; 
State  V.  Stephens,  63  Ind.  542;  State 
r.  Smith,  18  Ind.  App.  179,  47  N.  E. 
685.  Miss. — Tynes  v.  State,  93  Miss. 
119,  46  So.  535,  136  Am.  St.  Rep.  540. 
Mont. — Territory  v.  Corbett,  3  Mont. 
50.  N.  C— State  v.  Tally,  74  N.  C. 
322;  State  v.  Lyerly,  52  N.  C.  158; 
State  V.  Fore,  23  N.  C.  378.  Pa.— Gor- 
man V.  Com.,  124  Pa.  563,  17  Atl.  26. 
Tex. — Townser  v.  State,  58  Tex.  Crim. 
453,  126  S.  W.  572,  137  Am.  St.  Eep. 


976;  Cosgrove  v.  State,  37  Tex.  Crim. 
249,  39  S.  W.  367,  66  Am.  St.  Rep. 
802;  Jones  v.  State,  29  Tex.  App.  347, 
16  S.  W.  189.  Va.— Com.  v.  Isaacs,  5 
Rand.  (26  Va.)  634;  Anderson  v.  Com., 
5  Rand.  (26  Va.)  627,  16  Am.  Dec.  776. 
Wis.— State  v.  Shear,  51  Wis.  460,  8 
N.  W.  287.  See  generally  12  Standard 
Proc.  442. 

[b]  Time  of  Offense.— (1)  Although 
the  indictment  or  information  must  al- 
lege the  day  of  the  commission  of  the 
offense,  it  is  nevertheless  held  good  if 
the  evidence  places  it  at  any  time 
within  the  statute  of  limitations.  Com. 
r.  Burk,  3  Lane.  L.  Rev.  (Pa.)  138. 
(2)  The  fact  that  the  time  alleged  in 
the  indictment  or  information  does  not 
agree  with  the  time  stated  in  the  affi- 
davit upon  which  such  indictment  or 
information  is  based  does  not  make  it 
defective.  State  v.  Record,  16  Ind.  111. 
See  generally  12  Standard  Proc.  411, 
et  seq. 

[c]  Intent. — It  is  not  necessary  to 
aver  the  intention  of  the  accused. 
State  V.  Cutshall,  109  N.  C.  764,  14 
S.  E.  107,  26  Am.  St.  Rep.  599.  See 
generally  12  Standard  Proc.  402. 

[d]  Amendments.  —  The  indictment, 
if  defective  in  a  non-essential  aver- 
ment or  an  allegation  which  is  com- 
pleted by  necessary  intendment,  may 
be  corrected  by  amendment.  Pa. — Com. 
v.  Christy,  26  Pa.  Co.  Ct.  121.  Utah. 
State  V.  Chipman,  40  Utah  549,  123 
Pac.  89,  concurring  opinion.  Wis. 
Jackson  v.  State,  91  Wis.  253,  64  N.  W. 
838. 

[e]  Forms  of  Indictment. — See  Ga. 
Cook  V.  State,  11  Ga.  53,  56  Am.  Dec. 
410.  Ind.— State  v.  Chandler,  96  Ind. 
591;  State  v.  Stephens,  63  Ind.  542; 
State  v.  Smith,  18  Ind.  App.  179,  47 
N.  E.  685.  N.  C— State  v.  Tally,  74 
N.  C.  322;  State  v.  Lyerly,  52  N.  C. 
158. 
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the  offense  of  fornication  should  describe  the  parties  in  every  par- 
ticular required  to  bring  them  within  the  statute.*^ 

b.  Misnomer.  —  A  mistake  in  the  Christian  name  of  the  female, 
providing  her  identity  is  clearly  established  at  the  trial,  does  not 
vitiate  the  indictment.*^ 

c.  As  to  Sex.  —  It  must  appear  from  the  allegations  in  the  indict- 
ment, either  expressly  or  by  necessary  implication,  that  the  persons 
charged  are  of  opposite  sex.*^ 

d.  Marriage.  —  While  the  opinion  has  been  expressed  that  mar- 
riage by  the  parties  accused  of  the  offense  of  fornication  is  a  matter 
of  defense,  it  is  better  pleading  to  negative  their  miarriage  in  the  in- 
dictment, either  expressly,^*'  or  by  implication,^^  and  in  some  juris- 
dictions it  is  necessary  to  do  so  in  order  to  bring  the  parties  within 
the  terms  of  the  statute.^^ 

e.  Race  or  Descent.  —  An  indictment  charging  fornication  need  not 
allege  that  the  parties  are  of  the  same  or  a  different  race  or  descent 
unless  it  is  necessary  to  do  so  under  the  statute.^'' 

3.  Joinder  of  Parties.  —  Generally  the  parties  to  the  offense  of 
fornication  may  be  indicted  either  jointly  or  severally,"*  though  it 
has  been  held  they  can  only  be  indicted  jointly  f^  and  under  the  statutes 
in  some  jurisdictions  it  is  required  that  they  be  indicted  severally." 

4.  Joinder  of  Offenses.  —  When  the  two  offenses  arise  out  of  the 
same  transaction,  an  indictment  for  fornication  may  also  contain  a 


47.  Means  i>.  State,  99  Ga.  205,  25 
S.  E.  682;  State  v.  Guest,  100  N.  C. 
410,  6   S.  E.   253. 

[a]  Misuse  of  Term  "Spinster." 
To  refer  to  a  married  woman  in  the 
indictment  as  a  "spinster"  does  not 
vitiate  it  nor  afford  a  good  ground  for 
arrest  of  judgment.  State  v.  Guest,  100 
N.   C.  410,   6   S.   E.   253. 

[b]  Woman  Unknown. — When  the 
identity  of  the  woman  is  not  known  it 
is  sufficient  to  refer  to  her  as  "un- 
known." Jolley  V.  State,  5  Ala.  App. 
135,  59  So.  710. 

48.  State  v.  Chipman,  40  Utah  549, 
123  Pac.  89.  See  generally  12  Stand- 
ard Pboc.  377,  and  the  title  "Names." 

49.  People  v.  Martin,  180  111.  App. 
578;  Townser  v.  State,  58  Tex.  Grim. 
453,  126  S.  W.  572. 

50.  Grouse  v.  State,  16  Ark.  566; 
State  r.  Dickinson,  18  N.  G.  349;  State 
V.   Aldridge,   14   N.    G.   331. 

51.  Ind. — State  v.  Stephens,  63  Ind. 
542;  State  v.  Gooch,  7  Blackf.  468. 
N.  J.— State  V.  Sharp,  75  N.  J.  L.  201, 
66  Atl.  926.  N.  0.— State  v.  Lashley, 
84  N.  C.  754.  Ohio.— State  v.  Brown, 
47  Ohio  St.  102,  23  N.  E.  747,  21  Am. 
St.  Eep.  790.  Wis. — Heekman  v.  Swartz, 
64  Wis.  48,  24  N.  W.  473. 
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52.  Mass. — Gom.  v.  Murphy,  2  Allen 
163.  Tex.— Cosgrove  v.  State,  37  Tex. 
Grim.  249,  39  S.  W.  367,  66  Am.  St. 
Kep.  802;  Stebbins  v.  State,  31  Tex. 
Grim.  294,  20  S.  W.  552.  Vt.— State 
V.  Searle,  56  Vt.  516. 

[a]  Under  the  statute  of  Georgia 
an  indictment  for  fornication  must  al- 
lege that  both  parties  to  the  illicit 
intercourse  were,  at  the  time,  single  or 
unmarried,  and  this  fact  must  be  proved 
by  the  state  before  a  conviction  can 
be  had.  Bennett  v.  State,  103  Ga.  66, 
29    S.    E.    919,   68    Am.    St.    Eep.    77. 

53.  Ala.— Pace  v.  State,  69  Ala.  231, 
44  Am.  Eep.  513.  Ga.— Mulling  v. 
State,  74  Ga.  10.  Tex. — Ashworth  v. 
State,  9  Tex.  490. 

54.  N,  C- State  v.  Gox,  4  N.  C. 
597.  Tex.— Ledbetter  v.  State,  24  Tex. 
App.  344,  17  S.  W.  427.  Va.— Scott 
V.   Gom.,  77  Va.  344. 

See  generally  12  Standard  Proc. 
495. 

[a]  Incestuous  fornication  is  not  a 
joint  offense  and  the  parties  thereto 
need  not  be  jointly  indicted.  Powers 
V.  State,  44  Ga.  209. 

55.  Delany  v.  People,  10  Mich.  241. 

56.  See  the  statutes,  and  Foster  v. 
State,  41  Ga.  582;  Wasden  v.  State,  18 
Ga.  264. 
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count  for  rape,"^  or  adultery ,^^  and  an  election  will  not  be  required."" 
C.     Trial.60  —  1^     In    General.  —  If  the  parties  to  the  offense  of 
fornication  are  jointly  indicted,   they  may  nevertheless,  within  the 
discretion  of  the  trial  court,  be  tried  separately.^^ 

2.  Instructions.^^  —  j^  ^  criminal  prosecution  for  fornication  the 
court's  instructions  to  the  jury  should  be  based  upon  the  issues  and 
the  evidence.*^^  Such  instructions  should  follow  the  general  rules  in 
relation  to  requests  for  instructions,"*  weight  of  the  evidence,"^  reason- 
able doubt,""  and  accomplice's  testimony."'^  When  there  is  evidence 
of  similar  offenses  by  accused,  an  instruction  that  the  jury  should 
not  convict  solely  on  such  evidence  is  proper."^ 

3.  Verdict."^  —  Whether  the  defendants,  charged  with  the  offense 
of  fornication,  are  tried  jointly  or  separately,  one  may  be  convicted 
and  the  other  acquitted  in  jurisdictions  where  the  offense  is  regarded 
as  not  necessarily  joint.^°     But  in  jurisdictions  where  the  offense  is 


57.  Jackson  v.  State,  91  Wis.  253, 
64  N.  W.  838.  See  generally  12  Stand- 
AKD  Peoc.  528. 

58.  State  v.  Hinton,  6  Ala.  864.  See 
generally  12  Standard  Proc.  528. 

59.  Jackson  v.  State,  91  Wis.  253, 
64  N.  W.  838.  See  generally  12  Stand- 
ard Proc.  673. 

60.  See  generally  the  title  "Trial." 

61.  Mich.— Delany  v.  People,  10 
Mich.  241.  Miss. — Stewart  v.  State,  64 
Miss.  626,  2  So.  73.  N.  C— State  v. 
Lyerly,  52  N.  C.  158;  State  v.  Parham, 
50  N.  C.  416. 

See  generally  the  title  "Separate 
Trials." 

62.  See  generally  13  Standard  Proc. 
698. 

63.  Ga.— Seats  v.  State,  122  Ga.  173, 
50  S.  E.  65.  Mo.— State  v.  Berry,  24 
Mo.  App.  466.  Tex. — Mitchell  v.  State, 
38  Tex.  Crim.  325,  42  S.  W.  989. 

See  generally  13  Standard  Proc. 
774. 

[a]  Proof  of  facts  alleged  in  indict- 
xnent  will  alone  sustain  a  conviction, 
and  an  instruction  authorizing  a  con- 
viction on  proof  of  other  facts  is  er- 
roneous. Powell  V.  State,  12  Tex.  App. 
238. 

64.  Bass  V.  State,  103  Ga.  227,  29 
S.  E.  966.  See  generally  13  Standard 
Proc.  717,  et  seq. 

[a]  Failure  To  Request  Charge. — The 
mere  failure  to  charge  upon  the  law 
relating  to  the  impeachment  of  wit- 
nesses is  not  a  cause  for  a  new  trial, 
when  it  appears  that  the  attention  of 
the  court  was  not  directed  to  this  mat- 
ter, and  that  no  request  to  charge  con- 


cerning it   was   made.     Bass  v.  State, 
103  Ga.  227,  29  S.  E.  966. 

65.  Ledbetter  v.  State,  21  Tex.  App. 
344,  17  S..  W.  427. 

[a]  Stating  the  Facts. — It  is  proper 
for  the  court  to  instruct  the  jury  that 
it  might  consider  the  relations  between 
the  parties  as  subsisting  more  than  two 
years  before  the  finding  of  the  bill  of 
indictment,  and  the  other  circumstances 
in  evidence,  including  the  fact  that 
for  the  past  two  years  they  had  lived 
alone  in  the  same  house.  State  v.  Pip- 
pin, 88   N.   C.   646. 

[b]  Stating  an  opinion  (1)  on  a 
question  of  fact  by  the  court  is  for- 
bidden. Powers  f.'  State,  44  Ga.  209, 
215;  Com.  r.  Betz,  2  Woodw.  Dec.  (Pa.) 
210.  (2)  It  is  error  for  the  court  to 
instruct  the  jury  that  if  they  believed 
the  parties  were  found  in  bed  together, 
in  a  closed  room,  with  no  one  else  pres- 
ent, and  that  they  were  frequently  to- 
gether, the  defendant  was  undoubtedly 
guilty.  Ells  V.  State,  20  Ga.  438.  See 
generally  13  Standard  Proc.  829,  et 
seq. 

66.  Buchanan  v.  State,  55  Ala.  154; 
State  r.  Dukes,  119  N.  C.  782,  25  S.  E. 
786.  See  generally  13  Standard  Proc. 
890. 

67.  Mitchell  v.  State,  38  Tex.  Crim. 
325,  42  S.  W.  989.  See  generally  13 
Standard  Proc  907. 

68.  Bass  r.  State,  103  Ga.  227,  29 
S.  E.  966. 

69.  See  generally  the  title  "Ver- 
dict." 

70.  N,  C— State  v.  Simpson,  133 
N.  C.  676,  45  S.  E.  567;  State  v.  Cut- 
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considered  necessarily  joint,  a  contrary  rule  prevails,  and  if  one  be 
acquitted  the  other  must  be  discharged^^  though  even  in  the  latter 
case,  if  they  are  separately  tried,  the  acquittal  of  one  would  not,  in 
most  jurisdictions,  bar  the  subsequent  trial  and  conviction  of  the 
otherJ^  A  conviction  for  fornication  is  a  bar  to  a  subsequent  trial 
for  a  greater  offense  with  which  it  was  joined,"  and  an  acquittal  or 
conviction  for  another  offense,  bars  a  subsequent  indictment  for  for- 
nication based  upon  the  same  facts/* 

On  indictment  for  Other  Offensesjs    —  An    indictment    for   another   of-lj 
fense,   which   necessarily  includes   fornication,    will   support    a   eon-^ 
viction  for  fornication,^^  but  such  conviction  will  not  be  sustained  if 
fornication  is  not  included  in  the  offense  charged." 


shall,  109  N.  C.  764,  14  S.  E.  107,  26 
Am.  St.  Eep.  599  (overruling  State  v. 
Mainor,  28  N.  C.  340) ;  State  v.  Lyerly, 
52  N.  C.  158.  Tenn. — State  v.  Cald- 
well, 8  Baxt.  576.  Tex. — Ledbetter  v. 
State,  21  Tex.  App.  344,  17  S.  W.  427; 
Alonzo  V.  State,  15  Tex.  App.  378,  49 
Am.  Eep.  207. 

[a]  Wliile  fornication  is  physically 
a  joint  act,  it  is  not  necessarily  a  joint 
criminal  offense.  State  v.  Cutshall,  109 
N.  C.  764,  14  S.  E.  107,  26  Am.  St. 
Eep.  599,  overruling  State  v.  Mainor,  28 
N.  C.  340. 

As  to  conviction  of  one  defendant 
and  acquittal  of  another  on  a  joint  in- 
dictment generally,  see  12  Standard 
Proc.  499.  In  conspiracy  case,  see  5 
Standard  Proc.  499.  Acquittal  of  one 
as  bar  to  trial  of  another,  see  14  Stand- 
ard Proc.  570. 

71.  State  V.  Bain,  112  Ind.  335,  14 
N.  E.  232;  Baumer  f.  State,  49  Ind. 
544,  19  Am.  Eep.  691;  Delany  v.  Peo- 
ple, 10  Mich.  241. 

[a]  When  a  Joint  Offense. — Forni- 
cation "is  an  offense  which  can  only 
be  committed  by  two  persons  of  op- 
posite or  different  sexes,  and  it  is 
the  joint  offense  of  both  the  persons 
participating  therein — that  is,  both  the 
parties  cohabiting  with  each  other  must 
be  guilty  of  the  adultery  or  fornica- 
tion resulting  from  such  cohabitation, 
or  neither  of  them  can  be  guilty  there- 
of." State  V.  Bain,  112  Ind.  335,  14 
N.  E.  232. 

72.  See  14  Standabd  Peoc.  570,  note 


24,  and  State  v.  Cutshall,  109  N.  C. 
764,  14  S.  E.  107,  26  Am.  St.  Eep.  599; 
Alonzo  V.  State,  15  Tex.  App.  378,  49 
Am.   Eep.   207. 

But  see  cases  in  preceding  note. 

73.  Com.  t'.  Arner,  149  Pa.  35,  24 
Atl.  83;  Com.  v.  Evans,  45  Pa.  Super. 
174.  See  generally  14  Standard  Proc. 
574. 

74.  Dinkey  v.  Com.,  17  Pa.  126,  55 
Am.  Dec.  542.  See  generally  14  Stand- 
ard Proc.  567. 

75.  See  generally  12  Standard  Proc. 
568,  et  seq. 

76.  U.  S.—Ex  parte  Nielsen,  131  U. 
S.  176,  186,  9  Sup.  Ct.  672,  33  L.  ed. 
118;  Eespublica  v.  Eoberts,  2  Dall.  124, 
1  L.  ed.  316.  Ala.— State  v.  Hiuton,  6 
Ala.  864.  Ga.— Hopper  v.  State,  54  Ga. 
389.  Mich. — People  v.  Eouse,  2  Mich. 
N.  P.  209.  N.  C— State  v.  Cowell,  26 
N.  C.  231.  Pa.— Gorman  v.  Com.,  124 
Pa.  536,  17  Atl.  26;  Dinkey  v.  Com., 
17  Pa.  126,  55  Am.  Dec.  542.  Tex. 
Cosgrove  v.  State,  37  Tex.  Crim.  249, 
39  S.  W.  367,  66  Am.  St.  Eep.  802; 
Kelly  v.  State,  32  Tex.  Crim.  579,  25 
S.  W.  425.  Wis.— State  v.  Shear,  51 
Wis.  460,  8  N.  W.  287. 

fa]  Rape. — Thus,  under  an  indict- 
ment for  rape,  conviction  of  fornica- 
tion may  be  had.  Com.  v.  Evans,  19 
Pa.  Dist.  703. 

77.  Mass. — Com.  r.  Murphy,  2  Allen 
163.  N.  C— State  v.  Manly,  95  N.  C. 
661.  Wis.— State  v.  Shear,  51  Wis.  460, 
8  N.  W.  287. 


LEX  FORI.  —  See  Remedy. 
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For  forms,  see  9  Standard  Proc.  775,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  FORM  OF  ACTION. —  A.  In  General.  — The  common  law 
remedy  to  recover  damages  for  a  slander  or  libel  was  an  action  on 
the  case.^ 


1.  Henry  v.  Cherry,  30  R.  I.  13,  73 
Atl.  97,  136  Am.  St.  Rep.  928,  24  L. 
R.  A.  (N.  S.)  991.  And  see  4  Stand- 
ard Proc.  638. 


[a]  Attachment.  —  An  action  of 
slander  cannot  be  instituted  by  at- 
tachment. Sargeaiit  v.  Helmbold. 
Harper  (S.  C.)   219. 
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B.  Remedy  by  Injunction.  —  1.  In  General.  —  A  bill  in  equity 
to  restrain  the  publication  of  a  libel  does  not  lie,^  even  though  it 
tends  to  injure  a  person  in  his  property  or  business,^  if  no  breach 
of  trust  or  contract  is  involved.*  If,  however,  jurisdiction  in  equity 
exists  on  other  grounds,  the  fact  that  the  subject-matter  of  the  suit 
also   involves  a   libel   does   not   oust    the   court   of   its   jurisdiction.' 

2.  Slander  of  Title.  —  Injury  to  property  or  its  title  is  not  of 
itself  sufficient  to  warrant  an  injunction."     Under  some  authorities, 


2.  IT.  S. — Vassar  College  v.  Loose- 
Wiles  Biscuit  Co.,  197  Fed.  982;  Palmer 
V.  Travers,  20  Fed.  501.  Cal.— Gold- 
berg, Bowen  &  Co.  v.  Stablemen's 
Union,  149  Cal.  429,  86  Pac.  806,  117 
Am.  St.  Eep.  145,  9  Ann.  Cas.  1218,  8 
L.  E.  A.  (N.  S.)  460.  Ga.— Singer  Mfg. 
Co.  r.  Domestic  Sewing  Machine  Co., 
49  Ga.  70,  15  Am.  Eep.  674.  HI.— Chi- 
cago Citv  E.  Co.  V.  General  Electric 
Co.,  74  ill.  App.  465.  La.— State  v. 
Civil  District  Judge,  34  La.  Ann.  741. 
Mich. — Atkinson  v.  Doherty,  121  Mich. 
372,  80  N.  W.  285,  80  Am.  St.  Eep. 
507,  46  L.  E.  A.  219.  Mo.— Flint  r. 
Hutchinson  Smoke  Burner  Co.,  110  Mo. 
492,  19  S.  W.  804,  33  Am.  St.  Eep. 
476,  16  L.  E.  A.  243.  Neb.— Howell  v. 
Bee  Pub.  Co.,  158  N.  W.  358.  N.  J. 
Vanderbilt  v.  Mitchell,  72  N.  J.  Eq. 
910,  67  Atl.  97,  14  L.  E.  A.  (N.  S.) 
304.  N.  Y. — Marlin  Firearms  Co.  v. 
Shields,  171  N.  Y.  384,  64  N.  E.  163, 
59  L.  E.  A.  310;  Brandreth  v.  Lance,  8 
Paige  24,  34  Am.  Dec.  368.  Tex. 
Mitchell  V.  Grand  Lodge,  F.  &  A.  M., 
56  Tex.  Civ.  App.  306,   121   S.  W.  178. 

[a]  A  reason  sometimes  given  is 
that  the  question  of  libel  or  no  libel 
is  preeminently  a  question  for  a  jury 
to  determine.  Willis  v.  O 'Connell,  231 
Fed.  1004;  Flint  v.  Hutchinson  Smoke 
Burner  Co.,  110  Mb.  492,  19  S.  W. 
804,  33  Am.  St.  Eep.  476,  16  L.  E.  A. 
243. 

[b]  Mandatory  injunction  to  com- 
pel a  retraction  will  not  issue.  Finnish 
Temperance  Soe.  Sovittaja  r.  Eaivaaja 
Pub.  Co.,  219  Mass.  28,  106  N.  E. 
561. 

[c]  Threatened  repetition  of  a  libel 
(1)  has  been  said  to  constitute  a 
ground  for  the  issuance  of  an  injunc- 
tion (see  Palmer  r.  Travers,  20  Fed. 
501),  (2)  at  least  after  a  judgment 
which  cannot  be  collected  because  of 
the  insolvency  of  the  defendant.  Wolf 
V.  Harris,  267  Mo.  405,  184  S.  W. 
1139. 

3.  U.  S.— Francis  v.  Flinn,  118  U.  S. 
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385,  6  Sup.  Ct.  1148,  30  L.  ed.  165; 
American  Malting  Co.  v.  Keitel,  209 
Fed.  351,  126  C.  C.  A.  277;  Willis  v. 
O  'Connell,  231  Fed.  1004.  D.  C— Don- 
aldson t.  Wright,  7  App.  Cas.  45.  111. 
Allegretti  Chocolate  Cream  Co.  v.  Eu- 
bel,  83  111.  App.  558.  Mont.— Lindsay 
&  Co.  V.  Montana  Federation  of  Labor, 
37  Mont.  264,  96  Pac.  127,  127  Am. 
St.  Eep.  722,  18  L.  E.  A.  (N.  S.)  707. 
N.  J. — Mayer  v.  Journeymen  Stone- 
Cutters'  Assn.,  47  N.  J.  Eq.  519,  20 
Atl.  492.  Ohio. — Miller  v.  Journeymen 
Tailors'  Union,  11  Ohio  Dec.  (Eeprint) 
45. 

4.  Boston  Diatite  Co,  v.  Florence 
Mfg.  Co.,  114  Mass.  69,  19  Am.  Eep. 
310. 

5.  TT.  S. — American  Malting  Co.  v. 
Keitel,  217  Fed.  672  (where  coercion 
and  intimidation  of  customers  was 
present) ;  Spaulding  v.  Evenson,  149 
Fed.  913,  conspiracy  to  defame.  Cal. 
Goldberg,  Bowen  &  Co.  V.  Stablemen's 
T^nion,  149  Cal.  429,  86  Pac.  806,  117 
Am.  St.  Eep.  145,  9  Ann.  Cas.  1218,  8 
I-.  E.  A.  (N.  S.)  460.  111.— Nat.  Life 
Ins.  Co.  f.  Myers,  140  111.  App.  392, 
injunction  which  is  incidental  to  other 
relief  may  be  granted.  Mich. — Beck  v. 
Eailway  Teamsters'  Protective  Union, 
118  Mich.  497,  77  N.  W.  13,  74  Am. 
St.  Eep.  421,  42  L.  E.  A.  407.  N.  Y. 
Gilbert  v.  Mickle,  4  Sandf.  Ch.  357, 
where  a  placard  constituted  a  nuis- 
ance as  well  as  a  libel. 

6.  U.  S.— Welsbach  Light  Co.  v. 
American  Incandescent  Lamp  Co.,  99 
Fed.  501.  Fla.— Eeves  r.  Middleton, 
36  Fla.  99,  17  So. '  937,  51  Am.  St. 
Eep.  17,  29  L.  E.  A.  66.  III.— Everett 
Piano  Co.  v.  Bent,  60  111.  App.  372. 
Mass. — Finnish  Temperance  Soc.  Sovit- 
taja V.  Eaivaaja  Pub.  Co.,  219  Mass. 
28,  106  N.  E.  561;  Boston  Diatite  Co. 
r.  Florence  Mfg.  Co.,  114  Mass.  69,  19 
Am.  Eep.  310.  Mo. — Flint  r.  Hutchin- 
son Smoke  Burner  Co.,  110  Mo.  492,  19 
S.  W.  804,  33  Am.  St.  Eep.  476,  16 
L.  E.  A.  243.    N.  Y. — Marlin  Firearms 
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however,  an  injimetion  will  issue  if  the  acts  of  which  complaint  is 
made  were  committed  wilfully,  maliciously  and  in  obvious  bad  faith,^ 
though  this  rule  is  not  universal.® 

II.  ABATEMENT  AND  SURVIVAL.  —  Libel  and  slander  being 
personal  actions,  a  cause  of  action  therefor  does  not  survive  the  death 
of  either  party,"  and  a  pending  action  abates  on  the  death  of  either 
party  ;^"  even  though  the  plaintiff  lost  a  valuable  office  by  reason  of 
the  defamiation,"  though  this  general  rule  has  been,  modified  by 
statutes  in  some  states.^^ 

III.  JURISDICTION  AND  VENUE.  — An  action  for  libel  or 
slander  may  be  maintained  in  any  state  in  which  the  defendant  can 
be  found,  as  the  cause  of  action  is  personal  and  follows  the  defend- 


Co.  V.  Shields,  171  N.  T.  384,  64  N.  E. 
163,  59  L  E.  A.  310;  Wolfe  i}.  Burke, 
56  N.  Y.  115.  Pa.— Baltimore  Life  Ins. 
Co.  V.  Gleisner,  202  Pa.  386,  51  Atl. 
J  024.  Tex.— Cook  v.  Burnley,  45  Tex. 
97. 

[a]  Slander  of  title  to  letters  patent 
will  not  be  enjoined.  U.  S. — Hobbs 
Mfg.  Co.  V.  Gooding,  113  Fed.  615,  51 
C.  C.  A.  335;  A.  B.  Farquhar  Co.  v. 
National  Harrow  Co.,  102  Fed.  714,  42 
C.  C.  A.  600,  49  L.  R.  A.  755.  Md. 
Meyer  v.  Devries,  64  Md.  532,  2  Atl. 
915.  Mich. — Grand  Rapids  School  Furn. 
Co.  V.  Haney  School  Furn.  Co.,  92 
Mich.  558,  52  N.  W.  1009,  31  Am.  St. 
Rep.  611,  16  L.  R.  A.  721.  N.  Y. 
Hovey  v.  Rubber  Tip  Pencil  Co.,  57 
N.   Y.   119,   15   Am.   Rep.   470. 

[b]  Insolvency  of  defendant  does 
not  justify  the  granting  of  an  injunc- 
tion. Willis  V.  O'Connell,  231  Fed. 
1004;  Reyes  v.  Middleton,  36  Fla.  99, 
17  So.  937,  51  Am.  St.  Rep.  17,  29 
L.  R.  A.  66. 

7.  Adriance,  Piatt  &  Co.  v.  National 
Harrow  Co.,  121  Fed.  827,  58  C.  C.  A. 
163;  Dittgen  v.  Racine  Paper  Goods 
Co.,  164  Fed.  84;  Shoemaker  v.  South 
Bend  Spark  Arrester  Co.,  135  Ind.  471, 
35  N.  E.  280,  22  L.  R.  A.  332. 

8.  Whitehead  v.  Kitson,  119  Mass. 
484;  Boston  Diatite  Co.  v.  Florence 
Mfg.  Co.,  114  Mass.  69,  19  Am.  Rep. 
310. 

9.  111. — See  Jones  v.  Barmm,  217  HI. 
.381,  75  N.  E.  505.  Mo.— Renfro  v. 
Prior,  25  Mo.  App.  402.  B.  I.— Young 
V.  Aylesworth,  35  R.  I.  259,  86  Atl. 
555,  conspiracy  to  defame. 

[a]  Cause  of  action  for  libel  In  will, 
published  when  the  will  is  probated, 
may  be  maintained  against  the  executor 


as  agent  and  representative  of  the 
decedent's  estate.  Harris  v.  Nashville 
Trust  Co.,  128  Tenn.  573,  162  S.  W. 
584,  Ann.  Cas.  1914C,  885,  49  L.  R.  A. 
(N.  S.)  897.  And  see  Gallagher's  Es- 
tate, 10  Pa.  Dist.  733,  rules  of  abate- 
ment have  no  application.  See  gen- 
erally the  title  "Survival." 

10.  Fla. — Jones,  Varnum  &  Co.  v. 
Townsend,  23  Fla.  355,  2  So.  612.  Ky. 
Johnson's  Admx.  v.  Haldemar,  102  Ky. 
163,  43  S.  W.  226,  the  word  "slander" 
includes  "libel"  in  a  statute  regulat- 
ing the  survival  of  actions.  Mass. 
Walters  v.  Nettleton,  5  Cush.  544.  N.  J. 
Alpaugh  V.  Conkling,  88  N.  J.  L.  64, 
95  Atl.  618.  N.  Y.— More  v.  Bennett, 
65  Barb.  338. 

[a]  Appeal  may  be  taken  after  the 
death  of  a  party,  since  the  tort  has 
been  merged  in  the  judgment,  but  if 
the  judgment  is  reversed  on  the  appeal 
the  action  abates.  Akers  v.  Akers,  16 
Lea  (Tenn.)   7,  57  Am.  Rep.  207. 

11.  Cummings  v.  Bird,  115  Mass. 
346. 

12.  Ga. — Johnson  v.  Bradstreet  Co., 
87  Ga.  79,  13  S.  E.  250,  death  of  plain- 
tiff does  not  abate  pending  action.  la. 
Sheik  V.  Hobson,  64  Iowa  146,  19  N.  W. 
875  (only  compensatory  damages  can 
be  awarded  against  the  personal  rep- 
resentative of  the  deceased  wrong- 
doer); Carson  v.  McFadden,  10  Iowa 
91,  death  of  defendant  does  not  abate 
a  pending  action.  Me. — Nutting  v. 
Goodridge,  46  Me.  82,  action  survives 
death  of  plaintiff.  Neb. — Sheibley  v. 
Nelson,  83  Neb.  501,  119  N.  W.  1124, 
a  pending  action  does  not  abate  by  the 
death  of  the  plaintiff.  Ohio. — Alpin  v. 
Morton,  21  Ohio  St.  536,  action  sur- 
vives death  of  plaintiff.  See  Dial  v. 
Holter,  6  Ohio  St.  228. 

Vol.  xvni 


892 


LIBEL  AND  SLANDER 


ant  wherever  he  may  go,^'  Unless  otherwise  specially  provided  for, 
the  venue  of  the  action  within  a  given  state  follows  the  general  rules 
governing  tort  actions,^*  and  it  may  therefore  ordinarily  be  brought 
in  the  county  where  defendant  resides  or  in  any  county  in  which  an 
actionable  publication  is  made/"'  which  in  the  case  of  a  newspaper 
publication  is  anv  countv  in  which  the  paper  is  circulated." 

IV.  CONDITIONS  PRECEDENT  TO  ACTION. —  A.  Gener- 
ally.^'' —  Tn  some  states  a  plaintiff  is  required  to  file  an  undertaking 
to  pay  the  costs  incurred  by  defendant  in  case  of  a  judgment  in  favor 
of  the  latter  ;^^  this  requirement  is  not,  however,  jurisdictional  in  its 
nature,^'  thouGjh  the  action  will  be  dismissed  on  motion  of  the  defend- 
ant if  a  proper  undertaking  is  not  filed.*° 


13.  111.— Owen  f.  McKean,  14  111. 
459.  See  Herhold  v.  White,  114  111. 
App,  186.  ^d. — Teagle  r.  Deboy,  8 
Blaekf.  134:  Linville  v.  Early  wine,  4 
Blackf.  469;  Offutt  v.  Early  wine,  4 
Blaekf.  460,  32  Am.  Dee.  40;  Stout 
r.  Wood,  1  Blackf.  71.  Mass.— Gay  v. 
Homer,  13  Pick.  535.  N.  Y.— Hull  r. 
Vreeland,  18  Abb.  Pr.  182,  42  Barb. 
543;  Lister  v.  Wright,  2  Hill  320. 

[a]  "The  cause  of  action  is  transi- 
tory, and  the  plaintiff  can  recover  his 
damages  for  such  an  injury  wherever 
the  defendant  can  be  found.  The  slan- 
derer does  not  acquire  an  immunity  by 
departing  from  the  state  where  he 
committed  the  injury."  Hull  r.  Vree- 
land, 42   Barb.    (N.   Y.)    543. 

[b]  Fictitious  Allegation  of  Place 
of  Slander. — ' '  The  matter  may  be  laid 
to  have  taken  place  in  the  county  where 
the  action,  is  to  be  tried,  without  any 
reference  to  the  place  where  the  thing 
really  happened.  And  this  is  so, 
whether  the  matter  occurred  in  this 
state  or  elsewhere."  Lister  v.  Wright, 
2  Hill  (N.  Y.)  320.  And  see  Owen 
V.  McKean,  14  111.  459. 

14.  See  generally  the  title  "Venue." 

15.  See  the  statutes  and  the  follow- 
ing eases:  Cal. — Tingley  i'.  Times-Mir- 
ror Co.,  144  Cal.  205,  77  Pac.  918.  Ky. 
Caldwell  r.  Story,  107  Ky.  10,  52  S.  W. 
850,  45  L.  E.  A.  735;  Louisville  Press 
Co.  V.  Tennelly,  105  Ky.  365,  49  S.  W. 
15;  Cincinnati  Times-Star  Co.  v.  France, 
22  Ky.  L.  Eep.  1666,  61  S.  W.  18. 
Tex.— Belo  &  Co.  r.  Wren,  63  Tex.  686; 
Parr  r.  Thompson,  45  Tex.  Civ.  App. 
337,  100  S.  W.  792. 

But  see  Davidson  r.  Pulitzer  Pub. 
Co.  (Mo.),  178  S.  W.  68;  Jones  r. 
Pulitzer  Pub.  Co.,  256  Mo.  57,  165  S. 
W.  304:  Houston  r.  Pulitzer  Pub.  Co., 
249  Mo.  332,  155  S.  W.  1068,  overruling 
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the  following  cases:  Cook  v.  Globe 
Printing  Co.,  227  Mo.  471,  127  S.  W. 
332;  Branch  v.  Publishers  Geo.  Knapp 
&  Co.,  222  Mo.  580,  121  S.  W.  93; 
Julian  1-.  Kansas  City  Star,  209  Mo.  35, 
107  S.  W.  496;  Meriwether  r.  Publishers 
Geo.  Knapp  &  Co.,  211  Mo.  199,  109 
S.  W.   750,   16  L.  R.  A.   (N.  S.)    953. 

[al  Must  Be  Brought  in  County  of 
Defendant's  Residence. — Hall  v.  Royce, 
54   Iowa   136,   6   N.   W.   177. 

[b]  Parties  guilty  of  joint  libel  are 
joint  trespassers  and  the  action  may 
be  instituted  in  the  county  of  the  resi- 
dence of  either  of  them.  Cox  v.  Strick- 
land,  120   Ga.   104,  47  S.  E.  912. 

[c]  The  place  of  trial  may  he 
changed  to  the  county  in  which  the 
publication  was  in  accordance  with  the 
rules  governing  change  pf  venue.  See 
the  title  "Change  of  Venue,"  and  the 
following  cases:  MacCormac  v.  Tobey, 
109  App.  Div.  581,  96  N.  Y.  Supp. 
302;  Woolworth  v.  Klock,  92  App.  Div. 
142,  86  N.  Y.  Supp.  1111;  Rogers  V. 
Butler,  71  App.  Div.  613,  75  N.  Y. 
Supp.  536;  Griffin  r.  Olean  T.  Pub.  Co., 
126  N.  Y.  Supp.  1102. 

16.  See  Tinglev  v.  Times-Mirror  Co., 
144  Cal.  205,  77  Pac.  918,  and  the 
eases  cited  in  previous  note. 

[a]  Place  of  printing  is  not  the 
test,  but  the  place  where  the  paper  is 
published  and  circulated.  Haskell  v. 
Bailey,  63  Fed.  873,  11   C.  C.  A.  476. 

17.  See  generally  the  title  "Suits 
and  Actions." 

18.  Becker  v.  Schmidlin,  153  Cal. 
669,  96  Pac.  280;  Smith  r.  MeDermott, 
93  Cal.  421,  29  Pac.  34. 

19.  Becker  v.  Schmidlin,  153  Cal. 
669,  96  Pae.  280;  Stinson  v.  Carpenter, 
78  Cal.  571,  21  Pae.  304;  Dixon  v. 
Allen,   69   Cal.   527,   11   Pac.  179. 

20.  Becker  r.  Schmidlin,  153  Cal 
669,  96  Pac.  280. 
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Notice  To  Retract.  • —  In  some  states,  the  service  of  a  notice  by  plain- 
tiff demanding:  a  retraction  of  the  publication  of  a  libel  in  a  news- 
paper is  made  a  condition  precedent  to  the  recovery  of  punitive 
damages  ;^^  but  where  a  retraction  is  shown  to  have  been  made,  such 
a  notice  is  unnecessary.^^  An  action  for  libel  based  on  allegations  in 
pleadings  in  a  judicial  proceeding,  should  not  be  instituted  until  that 
proceeding  has  been  terminated  and  a  judgment  rendered  for  the 
defendant  therein. ^^ 

B.  Pleading.  —  Compliance  with  conditions  precedent  must,  of 
course,  ordinarily  be  pleaded.^*  But  where  a  notice  to  retract  is  a  con- 
dition precedent  only  to  the  right  to  recover  exemplary  damages  and 
not  to  the  right  to  maintain  an  action,  a  complaint  which  fails  to 
allege  such  notice  is  not  demurrablc^*^ 

V.  PARTIES.  —  A.  Plaintiffs.  —  If  several  persons  have  been 
injured  by  the  same  defamatory  publication  each  person  injured  must 

signed  "Smith"  is  not  anonymous. 

[c]  Sufficiency  of  Notice  To  Re- 
tract.— The  notice  need  not  specify  the 
particular  language  claimed  to  be  libel- 
ous, if  the  gist  and  sting  of  the 
article  is  pointed  out.  Uhlman  v.  Farm, 
Stock  &  Home  Co.,  126  Minn.  239,  148 
N.  W.   102,  Ann.  Cas.  1915D,  888. 

[d]  Place  of  Service. — The  notice 
may  be  served  elsewhere  than  at  the 
office  of  the  newspaper.  Holston  v. 
Boyle,  46  Minn.  432,  49  N.  W.  203. 

22.  Osborn  r.  Leach,  135  N.  C.  628, 
47   S.   E.   811,   66   L.   E.   A.   648. 

23.  Masterson  v.  Brown,  72  Fed.  136, 
18  C.  C.  A.  481;  Wolf  v.  Royal  Ins. 
Co.  of  Liverpool,  130  La.  679,  58  So. 
507;  Lebovitch  v.  Joseph  Levy  &  Bros. 
Co.,  128  La.  518,  54  So.  978.  But  see 
Moody  V.  Libbey,  1  Abb.  N.  C.  (N.  Y.) 
154. 

24.  See  the  title  "Suits  and  Ac- 
tions. ' ' 


[a]  Opportunity  should  be  afforded 
the  plaintiff  to  file  a  new  undertaking 
in  place  of  a  defective  one.  Becker 
V.  Schmidlin,  153  Cal.  669,  96  Pac. 
280. 

[b]  If  a  proper  undertaking  is  on 
file  at  the  time  motion  to  dismiss  is 
made,  the  motion  will  be  denied.  Stin- 
son  V.  Carpenter,  78  Cal.  571,  21  Pac. 
304. 

21.  U.  S. — Foye  v.  Guardian  Pr.  & 
Pub.  Co.,  109  Fed.  368,  failure  to  de-  ' 
mand  retraction  may  be  pleaded  in 
mitigation  of  damages.  Ala. — Fitz- 
patrick  v.  Age-Herald  Co.,  184  Ala. 
510,  63  So.  980,  Ann.  Cas.  1916B,  753, 
51  L.  R.  A.  (N.  S.)  401,  the  require- 
ment is  not  jurisdictional  but  author- 
izes a  defense  on  this  ground;  dis- 
tinguishing Comer  v.  Age-Herald  Pub. 
Co.,  151  Ala.  613,  44  So.  673,  13  L. 
E.  A.  (N.  S.)  525,  decided  under  an 
earlier  statute.  la. — See  Snyder  v. 
Tribune  Co.,  161  Iowa  671,  143  N.  W. 
519.  Minn. — Holston  v.  Boyle,  46  Minn. 
432,  49  N.  W.  203;  Clementson  v.  Min- 
nesota Tribune,  45  Minn.  303,  47  N. 
W.  781.  N.  C— Osborn  v.  Leach,  135 
N.  C.  628,  47  S.  E.  811,  66  L.  R.  A. 
648;  Williams  v.  Smith,  134  N.  C.  249, 
46  S.  E.  502.  Wash. — Whitehouse  v. 
Cowles,  48  Wash.  546,  93  Pac.   1086. 

[a]  Such  statutes  apply  only  to  de- 
fendants who  are  the  owners  or  pub- 
lishers of  the  newspaper.  Comer  v. 
Louisville  &  N.  R.  Co.,  151  Ala.  622, 
44  So.  676;  Lydiard  v.  Wingate,  131 
Minn.  355,   155'  N.  W.  212. 

[b]  Anonymous  publications  are 
sometimes  excepted  from  the  operation 
of  such  statutes.  Williams  v.  Smith, 
134  N.  C.  249,  46  S.  E.  502,  an  article 


25.  Fitzpatrick  v.  Age-Herald  Co., 
184  Ala.  510,  63  So.  980,  Ann.  Cas. 
1916B,  753,  51  L.  E.  A.  (N.  S.)  401. 
See  also  Osborn  *■.  Leach,  135  N.  C. 
628,  47  S.  E.  811,  66  L.  R.  A.  648. 
But  see  Williams  v.  Smith,  134  N.  C. 
249,  46   S.   E.  502. 

[a]  Method  of  Objection.— If,  for 
non-compliance  with  such  a  statute, 
punitive  damages  cannot  be  recovered 
but  actual  damages  may  "the  proper 
way  to  get  rid  of  the  improper  demand 
is  not  by  demurrer,  but  by  motion  to 
strike,  objections  to  the  evidence,  or 
special  instructions  to  the  jury."  Fitz- 
patrick V.  Age-Herald  Pub.  Co.,  184 
Ala.  510,  63  So.  980,  Ann.  Cas.  1916B, 
753,  51  L.  R.  A.   (N.  S.)  401. 
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sue  alone.2'  Persons  as  to  whom  defamatory  language  has  been  pub- 
lished affecting  them  in  a  joint  capacity  may,  however,  join  as  plain- 
tiffs.^^ An  assignee  cannot,  in  the  absence  of  a  statute,  maintain  an 
action  for  the  recovery  of  damages  occasioned  to  his  assignor  by  a 
slander  or  libel.^' 

B.  Defendants.  —  1.  Slander.  —Slander  is  not  ordinarily  a  tort 
capable  of  joint  commission  and  two  or  more  persons  cannot  be  joined 
as  parties  defendants,^'  unless  a  common  agreement  or  conspiracy  to 
injure  and  defame  the  plaintiff  exists,'"  or  the  relation  between  the 
parties  is  such  that  one  is  jointly  liable  with  the  other  for  the  latter 'a 
torts.^^ 


26.  Cal.— Eobinett  V.  McDonald,  65 
Cal.  611,  4  Pac.  651.  Ga.— See  Con- 
stitution Pub.  Co.  V.  Way,  94  Ga.  120, 
21  S.  E.  139.  Ind.  Ter.— Brooks  v.  Col- 
lier, 3  Ind.  Ter.  468,  58  S.  W.  559. 
la. — Hinkle  r.  Davenport,  38  Iowa  355. 
Mich.— Child  v.  Emerson,  102  Mich.  38, 
57   N.   W.   1042. 

Actions  by  husband  and  wife,  see  11 
Standard  Proc.  722. 

Right  of  corporation  to  sue  for  slan- 
der or  libel,  see  5  Standard  Proc. 
562. 

27.  Oolo. — Melcher  v.  Beeler,  48 
Colo.  233,  110  Pac.  181,  139  Am.  St. 
Rep.  273,  partners.  La. — Madere  v. 
Alexandre,  126  La.  342,  52  So.  535, 
partners.  Mich. — ^See  Child  v.  Emer- 
son, 102  Mich.  38,  57  N.  W.  1042. 
N.  Y. — See  Collier  v.  Postum  Cereal 
Co.,  150  App.  Div.  169,  134  N.  Y.  Supp. 
847.  Wash.— Wilson  v.  Sun  Pub.  Co., 
85  Wash.  503,  148  Pac.  774,  Ann.  Cas. 
191 7B,  442.  Wis. — Ludwig  v.  Cramer, 
53  Wis.  193,  10  N.  W.  81,  partners. 

28.  La. — Irion  v.  Knapp,  132  La. 
60,  60  So.  719,  43  L.  R.  A.  (N.  S.) 
940.  Mo.— Renfro  v.  Prior,  25  Mo. 
App.  402.  N.  Y.— Nash  v.  Hamilton,  3 
Abb.  Pr.  35.  S.  C— Miller  v.  Newell, 
20  S.  C.  123,  47  Am.  Rep.  833.  Va. 
Dillard  v.  Collins,  25  Gratt.  (66  Va.) 
343. 

29.  Ala.— Smith  Bros.  &  Co.  v.  W.  C. 
Agee  &  Co.,  178  Ala.  627,  59  So.  647, 
Ann.  Cas.  191. 5B,  129.  Ky.— Duquesne 
Dis.  Co.  V.  Greenbaum,  135  Ky.  182, 
121  S.  W.  1026,  24  L.  R.  A.  (N.  S.) 
955;  Webb  v.  Cecil,  9  B.  Mon.  198,  48 
Am.  Dec.  423.  Ohio. — Campbell  v. 
Burns,  7  Ohio  N.  P.  201;  Anderson  v. 
Pack,  4  Ohio  Dec.  (Reprint)  495.  Pa. 
Glass  r.  Stewart,  10  Serg.  &  R.  222. 
R.  L— Blake  v.  Smith,  19  R.  I.  476,  34 
Atl.  995. 

[a]  Rule  Stated. — "Two  or  more 
persons  cannot  in  the  very  nature  of 
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things  jointly  utter  the  same  words. 
Each  must  and  does  speak  for  him- 
self, and  each  is  liable  for  his  own 
language.  A  dozen  persons  might  re- 
peat identically  the  same  slanderous 
words  at  one  and  the  same  time  or  at 
different  times,  and  each  would  be 
liable  in  an  action  against  the  in- 
dividual; but  two  or  more  of  them 
could  not  be  jointly  sued."  Duquesne 
Dis.  Co.  V.  Greenbaum,  135  Ky.  182, 
121  S.  W.  1026,  24  L.  R.  A.  (N.  S.) 
955. 

[b]  Reason  for  the  Rule. — ' '  The  act 
of  each  constitutes  an  entire  and  dis- 
tinct offense.  And  a  further  reason 
may  be  suggested  that  the  same  words 
spoken  by  one  may  occasion  much 
greater  injury  than  spoken  by  another, 
and  that  each  should  only  be  respon- 
sible for  the  injury  inflicted  by  his 
own  independent  act."  Webb  v.  Cecil, 
9  B.  Mon.  (Ky.)  198,  48  Am.  Dec. 
423. 

30.  Green  v.  Davies,  182  N.  Y.  499, 
75  N.  E.  536;  Forsyth  v.  Edmiston,  5 
Duer  (N.  Y.)  653;  Di  Blasi  t'.  Artale, 
133  App.  Div.  153,  117  N.  Y.  Supp. 
238.  But  see  Glass  v.  Stewart,  10  Serg. 
&  R.   (Pa.)   222. 

[a]  Specific  allegation  of  the  exist- 
ence of  a  common  agreement  between 
the  defendants  is  not  necessary.  Di 
Blasi  V.  Artale,  133  App.  Div.  153,  117 
N.  Y.  Supp.   238. 

31.  See  Nunnamaker  v.  Smith's,  96 
S.  C.  294,  80  S.  E.  465. 

[a]  A  corporation  and  its  agent  may 
be  sued  jointly:  "Where  a  wrong  com- 
plained of  is  done  by  a  corporation 
which  can  act  only  through  an  agent, 
then  the  wrongful  act  is  the  joint  act 
of  the  corporation  and  the  agent,  and 
both  may  be  sued  in  one  action." 
Nunnamaker  v.  Smith's,  96  S.  C.  294, 
80  S.  E.  465. 

[b]  Partners  "are  not  jointly  liable 
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2.  Libel.  —  If  persons  work  together  for  the  common  end  of  libel- 
ing the  plaintiff  they  may  be  sued  either  jointly,"  or  severally," 
though  only  one  judgment  based  on  the  libel  can  be  enforced  to  satis- 
faction/''* Where  a  single  defendant  is  sued,  the  statute  sometimes 
provides  a  method  whereby  others  who  would  be  liable  to  him  for  con- 
tribution may  become  defendants.'* 

VI.  JOINDER  OF  CAUSES  OF  ACTION.««  —  Several  distinct 
causes  of  action  for  libel  or  slander  may  be  joined  in  the  same  action," 
and  separate  and  distinct  publications  or  repetitions,  of  the  same 
defamatory  character  as  they  constitute  separate  causes  of  action,  fall 
within  this  rule.^^    Each  cause  of  action  should  be  stated  in  separate 


and  cannot  be  sued  as  a  partnership 
for  defamatory  words  spoken,  by  any 
one  of  them,  unless  by  the  direction  or 
authority  or  with  the  approval  of  the 
others,  [but]  they  may  be  held  liable 
as  a  firm  for  slander  committed  by  an 
agent  or  servant  whom  they  have  di- 
rected or  authorized  to  speak  the  words 
for  them,  or  in  their  behalf  or  inter- 
est, or  in  furtherance  of  their  busi- 
ness." Duquesne  Dis.  Co.  v.  Green- 
baum,  135  Ky.  182,  121  S.  W.  1026, 
24  L.  R.  A.  (N.  S.)   955. 

[c]  Huslsand  and  wife,  at  common 
law  were  required  to  be  joined  in  an 
action  for  her  slander.  Baker  v. 
Young,  44  111.  42,  92  Am.  Dec.  149. 
See  generally  11  Standard  Proc.  740. 
Compare  Blake  v.  Smith,  19  R.  I.  476, 
34  Atl.  995,  slander  by  both. 

32.  Ala. — See  Maddox  v.  Newton,  4 
Ala.  App.  454,  58  So.  934.  Mass.— Fin- 
nish Temperance  Soc.  Sovittaja  v. 
Raivaaja  Pub.  Co.,  219  Mass.  28,  106 
N.  E.  561;  Miller  v.  Butler,  6  Cush.  71, 
52  Am.  Dec.  768.  Vt.— Harris  v.  Hunt- 
ington, 2  Tyler  129,  4  Am.  Dee.  728. 
Wis.— Monson  v.  Lathrop,  96  Wis.  386, 
91  N.  W.  596. 

33.  Monson  v.  Lathrop,  96  Wis.  386, 
71  N.  W.  596;  Ludwig  v.  Cramer,  53 
Wis.  193,  10  N.  W.  81,  writer  of  article 
need  not  be  joined  with  the  owner  of 
the  newspaper. 

34.  Rogers  v.  Cox,  66  N.  J.  L.  432, 
50  Atl.  143;  Thomas  v.  Rumsey,  6 
Johns.    (N.  Y.)    26. 

[a]  Recovery  of  actual  damages 
against  one  of  several  joint  tort- 
feasors, sued  severally,  is  a  bar  to  an 
action  for  punitive  damages  against 
the  others.  Union  Assoc.  Press  v.  Press 
Pub.  Co.,  24  Misc.  610,  54  N.  Y.  Supp. 
183. 

35.  Kirby  v.  Soule,  178  Mich,  406, 
144  N.  W.  837. 


36.  See  generally  14  Standard  Proc. 
638. 

37.  Ind. — Swinney  v.  Nave,  22  Ind. 
178.  Ky.— Fred  v.  Traylor,  115  Ky.  94^ 
72  S.  W.  768.  Mich.— Randall  v.  Gart- 
ner, 96  Mich.  284,  55  N.  W.  843.  Mo. 
See  Flowers  v.  Smith,  214  Mo.  98,  112 
S.  W.  499.  Wis.— Hellstern  v.  Katzer, 
103  Wis.  391,  79  N.  W.  429. 

[a]  Libel  and  Slander  Joined. — A 
cause  of  action  for  libel  may  be  joined 
with  one  for  slander.  Noonan  v.  Orton, 
22  Wis.  106.  To  same  effect,  Hargan 
V.  Purdy,  93  Ky.  424,  20  S.  W.  432; 
Wallis  V.  Walker,  73  Tex.  8,  11  S.  W. 
123,  if  each  relates  to  the  same  mat- 
ter. See  also  14  Standard  Proc.  700, 
note   57. 

[b]  All  the  parties  to  the  action 
must  be  affected  (1)  by  each  cause  of 
action.  Gattis  v.  Kilgo,  125  N.  C.  133, 
34  S.  E.  246.  See  generally  14  Stand- 
ard Proc.  650,  674.  (2)  Only  causes 
of  action  common  to  all  the  defend- 
ants can  be  joined  in  one  action.  Cran- 
fill  V.  Hayden,  22  Tex.  Civ.  App.  656, 
55  S.  W.  805.  (3)  Thus  causes  of 
action  for  slander  by  both  husband  and 
wife  cannot  be  joined  in  one  action 
against  both.  Carvill  v.  Cochran,  1 
Phila.  (Pa.)  399;  Blake  v.  Smith,  19 
R.  I.  476,  34  Atl.  995. 

38.  Ala.— See  Age-Herald  Pub.  Co.  v 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900.  Ga.— Central  of 
Georgia  R.  Co.  r.  Sheftall,  118  Ga.  865, 
45  S.  E.  687.  la. — Jean  v.  Hennessy, 
69  Iowa  373,  28  N.  W.  645.  Me.— Pat- 
terson f.  Wilkinson,  55  Me.  42,  92  Am. 
Dec.  568.  Mo.— Walter  r.  Hoeffner,  51 
Mo.  App.  46.  N.  Y.— Fleischmann  v. 
Bennett,  87  N.  Y.  231.  Tex.— Cranfill 
r.  Hayden,  22  Tex.  Civ.  App.  656,  55 
S.  W.  805.  Vt.— Gordon  v.  Journal 
Pub.  Co.,  81  Vt.  237,  69  Atl.  742.  Wia. 
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counts.^®  But  the  use  of  several  expressions,  in  same  publication,  which 
convey  the  same  defamatory  meaning:,  g^ives  rise  to  but  a  single  cause 
of  action,*"  and  the  same  rule  has  been  applied  where  several  dis- 
tinct defamatory  charges  were  made  in  the  same  conversation.*^  Hence 
different  portions  of  a  single  defamatory  publication  may  properly 
be  successively  set  forth  in  a  single  count."  The  same  matter  may, 
however,  be  set  forth  in  different  counts  in  different  language.*^  Dif- 
ferent sets  of  words  spoken  on  different  occasions  but  referring  to 
the  same  matter  have  also  been  held  to  constitute  but  one  cause  of 


Earlev  v.  Winn,  129  Wis.  291,  109  N. 
W.   633. 

[a]  One  issue  of  a  newspaper  al- 
though many  copies  are  circulated, 
gives  but  one  cause  of  action.  Julian 
f.  Kansas  City  Star  Co.,  209  Mo.  35, 
107  S.  W.  496. 

39.  Anderson  V.  Shockley,  266  Mo. 
543,  181  S.  W.  1151;  Flowers  V.  Smith, 
214  Mo.  98,  112  S.  W.  499;  Christal 
V.  Craig,  80  Mo.  367;  Gattis  v.  Kilgo, 
325   N.   C.   133,   34   S.   E.  246. 

[a]  A  count  is  bad  for  duplicity 
■which  alleges  the  speaking  of  three 
sets  of  words  at  different  times.  Brins- 
field  V.  Howeth,  107  Md.  278,  68  Atl. 
566,  24  L.  R.  A.  (N.  S.)  583;  Darling 
V.  Clement,  69   Vt.   292,  37   Atl.   779. 

[b]  Motion  to  require  separate 
statement  of  publications  at  different 
times  and  places,  and  to  make  the 
complaint  more  definite  and  certain  in 
these  particulars,  should  be  granted. 
Cerro  De  Pasco,  etc.  Co.  v.  Haggin, 
106  App.  Div.  401,  94  N.  Y.  Supp. 
593. 

[c]  A  slander  and  a  libel  cannot 
be  joined  in  one  count,  though  the 
libel  can  be  set  forth  as  matter  of 
inducement  to  the  slander.  Hoyt  v. 
Smith,  32  Vt.  304. 

[d]  Blending  Statutory  and  Com- 
mon-Law Cause  of  Action. — (1)  Where, 
by  statute,  an  action  is  given  for  the 
use  of  insulting  words,  a  cause  of 
action  under  the  statute  cannot  be 
blended  with  an  action  for  common- 
law  defamation.  Pavne  r.  Tancil,  98 
Va.  262,  35  S.  E.  724;'Chaffin  v.  Lynch, 
83  Va.  106,  1  S.  E.  803.  (2)  But  a 
statement  clearly  intended  as  the  state- 
ment of  a  cause  of  action  under  the 
statute  will  be  upheld  although  it 
would  also  have  been  good  at  common 
law.  Sun  Life  Assur.  Co.  v.  Bailey, 
101  Va.  443,  44  S.  E.  692. 

fe]  Repetition  of  Averments  In 
Each  Count.— (1)  Where  several  counts 
are  used  it  is  sufficient  if  general  al- 

voi.  xvni 


legations  are  expressly  made  applicable 
to  each  count  without  repeating  them. 
Mich. — Ayres  v.  Toulmin,  74  Mich.  44, 
41  N.  W.  855.  Minn.— Newell  v.  How, 
31  Minn.  235,  17  N.  W.  383.  N.  Y. 
Eonnie  v.  Ryder,  8  N.  Y.  Supp.  5,  28 
N.  Y.  St.  Rep.  141.  N.  C— Gudger  r. 
Penland,  108  N.  C.  593,  13  S.  E.  16«, 
23  Am.  St.  Rep.  73.  Wis.— Abendroth 
r.  Boardley,  27  Wis.  555.  Compare 
Holton  V.  Muzzy,  30  Vt.  365;  12  Stand- 
ard Proc.  721,  note  25.  (2)  But  mate- 
rial averments  stated  in  one  paragraph 
or  count  cannot  supply  omissions  in 
other  counts,  where  no  reference  is 
made  to  them.  Merrill  v.  Post  Pub. 
Co.,  197  Mass.  185,  83  N.  E.  419; 
Deddrick  v.  Mallery,  143  App.  Div. 
819,   127   N.   Y.   Supp.   1023. 

40.  Ind. — Swinney  r.  Nave,  22  Ind. 
178.  Mo. — Casey  v.  Aubuchon,  25  Mo. 
App.  91.  N.  Y. — Coleman  v.  Playsted, 
36  Barb.  26;  Rathbun  r.  Emigh,  6 
Wend.  407;  Galligan  v.  Sun  Pr.  &  Pub. 
Co.,  25  Misc.  355,  54  N.  Y.  Supp.  471, 
28  Civ.  Proc.  349.  N.  C— See  Gudger 
r.  Penland,  108  N.  C.  593,  13  S.  E. 
168,  23  Am.  St.  Rep.  73. 

41.  Del.— Donahoe  v.  Star  Pub.  Co., 
53  Atl.  567,  plaintiff  is  not  required  to 
elect  which  charge  he  will  rely  upon. 
la. — Craoraft  r.  Cochran,  16  Iowa  301. 
Mo. — Cook  V.  Globe  Printing  Co.,  227 
Mo.  471,  127  S.  W.  332.  Ohio':— Church- 
ill r.  Kimble,  3  Ohio  409.  Wis.— Hell- 
&tern  v.  Katzer,  103  Wis.  391,  79  N.  W. 
429.  But  see  Candrian  v.  Miller,  98 
Wis.  164,  73  N.  W.  1004. 

42.  Sweeney  v.  Baker,  13  W.  Va. 
158,  31  Am.  Rep.  757.  But  see  Cheet- 
ham  V.  Tillotson,  5  Johns.  (N.  Y.) 
430. 

Necessity  of  pleading  all  the  matter 
published,  see  infra,  VTI,  J. 

43.  Pennington  r.  Meeks,  46  Mo. 
217.  See  also  Hoyt  v.  Smith,  32  Vt. 
304,  and  generally  the  title  "Several 
Counts." 
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action  which  may  be  stated  in  a  single  count  ;**  but  if  they  make  differ- 
ent charges  they  cannot  be  so  united.*"  The  extent  to  which  other 
tort  claims  may  be  joined  with  libel  and  slander  depends  upon  the 
statutes  governing  joinder,*" 

VII.  DECLARATION  OR  COMPLAINT.  —  A.  In  General. 
Formerly  great  strictness  and  technical  accuracy  was  required  in  the 
statement  of  a  cause  of  action  for  slander  or  libel,*^  but  at  the 
present  time  the  technical  rules  of  pleading  in  such  actions  have  been 
largely  abrogated,**  and  a  complaint  based  on  libel  or  slander  is  to 
be  tested  by  the  liberal  rules  applicable  to  complaints  generally.*"  A 
plaintiff  is  still,  however,  presumed  to  have  set  forth  his  case  in  the 
most  favorable  light,  and  no  intendments  can  be  made  to  support  it.**** 
It  is  unnecessary  for  the  plaintiff  to  anticipate  and  avoid  matters  which 
if  pleaded  and  proved  would  defeat  his  action.**^  Where  required  by 
statute,  the  declaration  or  complaint  should  be  verified.^' 

B.  Statutory  Forms.  —  In  many  states  statutes  have  to  a  great 
extent  modified  the  common-law  forms  of  pleading  and  hare  estab- 
lished the  precedents  to  be  followed."'  A  substantial  compliance  with 
the  provisions  of  these  statutes  is  sufficient."* 

C.  Inducement  AND  Colloquium."  —  1.  Nature  and  Office  of  the 
Inducement.  —  The  inducement  is  a  statement  of  the  matter  out  of 
which  the  charge  arose,  used  to  make  the  charge  intelligible.'"    Matters 


44..  Lewis  v.  McDaniel,  82  Mo.  577; 
Haynes  v.  Kobertson,  190  Mo.  App.  156, 
175  S.  W.  290;  Smith  v.  Moore,  74  Vt. 
81,  52  Atl.  320;  Hoyt  v.  Smith,  32 
Vt.  304. 

45.  Flowers  v.  Smith,  214  Mo.  98, 
112  S.  W.  499. 

46.  See  14  Standard  Proc.  696-700, 
and  Friedlander  v.  Eapley,  38  App.  Cas. 
(D.   C.)    208,  assault  and   battery. 

47.  Hays  v.  Brierly,  4  Watts  (Pa.) 
392. 

48.  Sun  Life  Assur.  Co.  v.  Bailey, 
101  Va.  443,  44  S.  E.  692. 

[a]  Rule  Stated. — "A  declaration 
which  sets  out  the  plaintiff's  cause  of 
action  with  sufficient  fullness  and  clear- 
ness to  apprise  the  defendant  of  the 
grounds  of  the  plaintiff's  claim,  and 
to  enable  the  defendant  to  plead  to  the 
action,  is  sufficient."  Sun  Life  Assur. 
Co.  V.  Bailey,  101  Va.  443,  44  S.  E. 
692. 

49.  Downer  v.  Tubbs,  152  Wis.  177, 
139  N.  W.  820.  See  generally  the  title 
"Declaration  and  Complaint,"  and  5 
Standard  Proc.  335,  et  seq. 

50.  Ky.— Hall  v.  Huffman,  159  Ky. 
72,  166  S.  W.  770,  on  demurrer.  Mo. 
Walsh  V.  Pulitzer  Pub.  Co.,  250  Mo. 
142,  157  S.  W.  326,  Ann.  Cas.  1914C, 
985.  OMo. — But  see  Powers  v.  Seaton, 
2    Ohio    Dec.     (Reprint)     365.      Tenn. 


Cheatham  v.  Patterson,  125  lenn.  437, 
145   S.   W.   159,   Ann.   Cas.   1913C,   314. 
Vt.— Royce  v.   Maloney,  58  Vt.  437,  .5 
Atl.  395. 
See  5  Standard  Proc.  344,  351. 

51.  Cal.— Dixon  v.  Allen,  69  Cal. 
527,  11  Pac.  179.  Tex.— San  Antonio 
Light  Co.  V.  Lewy,  52  Tex.  Civ,  App. 
22,  113  S.  W.  574.  Wis.— Street  v. 
Johnson,  80  Wis.  455,  50  N.  W.  395, 
27   Am.  St.  Rep.  42,  14  L.  E.  A.  203. 

See  6  Standard  Proc.  681,  et  seq. 

52.  Whittaker  v.  McQueen,  32  Ky. 
L.  Rep.  1094,  108  S.  W.  236;  Berea 
College  V.  Powell,  25  Ky.  L.  Rep.  1220, 
77  S.  W.  382.  See  generally  the  title 
' '  Verification, ' ' 

53.  See  the  statutes  and  tke  follow- 
ing cases:  Ala. — Penry  v.  Dozier,  l61 
Ala.  292,  49  So.  909.  Md.— Bottjomly 
V.  Bottomly,  80  Md.  159,  30  Atf.  706. 
Mass.— Clarke  v.  Zettick,  153  Mass,  1, 
26  N.  E.  234;  McCallum  v.  Lambie,  145 
Mass.  234,  13  N.  E.  899.  N.  J.— Ely 
V.   Ely,   56   Atl.   1. 

54.  Allen  v.  Fincher,  187  Ala.  599,  65 
So.  946;  Advertiser  Co.  v.  Jones,  169 
Ala.  196,  53  So.  759;  Penry  v.  Dozier, 
161  Ala.  292,  49  So.  909.  Compare  6 
Standard  Proc.  729. 

55.  As  to  inducement  generally,  see 
12  Standard  Proc.  718. 

56.  Ala. — Penry  v.  Dozier,  161  Ala. 
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of  inducement  must  be  stated  directly  and  not  by  way  of  argument 
or  as  conclusions,"^  and  in  such  a  manner  that  they  may  be  denied.^^ 
Logically,  though  not  necessarily,  matter  in  inducement  should  pre- 
cede the  statement  of  the  language  published,"'  and  also  the  innuendo."*^ 

2.  Nature  and  Office  of  the  Colloquium.  —  The  colloquium  is  th^ 
averment  that  the  words  published  were  used  concerning  the  plaintiff 
and  the  extrinsic  matter  set  forth  in  the  inducement;*^  it  is  the  aver- 
ment which  directly  connects  the  defamatory  language  with  the 
plaintiff.«=^ 

3.  Necessity  and  Sufficiency  of  Inducement  Generally.  —  No  state- 
ment of  extrinsic  facts  is  required  where  the  language  employed  is 
actionable  per  se;^''  and  where  the  defamatory  character  of  the  publica- 
tion can  be  seen  from  the  words  employed  no  averment  of  the  cir- 
cumistances  under  which  they  were  published  is  required.®*     But  if 


292,  49  So.  909.  Cal.— Grand  v.  Drey- 
fus, 122  Cal.  58,  54  Pac.  389.  111. 
McLaughlin  v.  Fisher,  136  111.  Ill,  24 
N.  E.  60.  Pa. — Mclntyre  v.  Weinert, 
195  Pa.  52,  45  Atl.  666.  Wis.— Karger 
V.  Kich,  81   Wis.  177,  51   N.  W.  424. 

[a]  "it  is  the  olflce  of .  the  induce- 
ment to  narrate  the  extrinsic  circum- 
stances, which,  coupled  with  the  lan- 
guage published,  affect  its  construction 
and  render  it  actionable  where,  stand- 
ing alone  and  not  thus  explained,  the 
language  would  appear  either  not  to 
concern  the  plaintiff,  or,  if  concern- 
ing him,  not  to  affect  him  in- 
juriously. (Townshend  on  Slander,  p. 
554,  and  notes.)"  Jarman  v.  Eea,  137 
Cal.  339,  346,  70  Pac.  216. 

57.  Age-Herald  Pub.  Co.  v.  Water- 
man, 188  Ala.  272,  66  So.  16,  Ann.  Cas. 
1916E,  900. 

As  to  manner  of  pleading  inducement 
generally,  see  12  Standard  Peoc.  720, 
et  seq. 

[a]  Rule  Stated. — "As  to  matter  of 
inducement  and  colloquium,  the  aver- 
ments must  be  of  facts  and  circum- 
stances which,  by  way  of  introduction, 
show  the  words  in  question  to  be  ac- 
tionable and  not  of  mere  statements, 
arguments,  conclusions,  and  infer- 
ences." Age-Herald  Pub.  Co.  v.  Water- 
man, 188  Ala.  272,  66  So.  16,  Ann.  Cas. 
1916E,  900. 

[b]  Use  of  Whereas. — Under  com- 
mon-law forms  of  pleading  facts  may 
properly  be  stated  by  way  of  induce- 
ment, after  the  introductory  word 
"whereas,"  but  under  the  reformed 
procedure  this  is  no  longer  necessary 
or  proper.  Stewart  v.  Codrington,  55 
Fla.  327,  45  So.  809. 

58.  York  v.  Johnson,  116  Mass.  482; 

Vol.  XVIII 


Corr  V.  Sun  Printing  &  Pub.  Co.,  177 
N.  Y.  131,  69  N.  E.  288. 

As  to  denial  of  matters  of  induce- 
ment, see   12   Standard  Proc.   723. 

[a]  Rule  Stated.  —  "These  facts 
should  be  the  subject  of  distinct  re- 
citals, as  they  constitute  allegations 
traversable  in  their  nature,  which  must 
therefore  be  so  stated  that  the  defend- 
ant may  in  his  answer  have  the  proper 
opportunity  to  negative  them  if  he  de- 
sires." York  V.  Johnson,  116  Mass. 
482. 

59.  Grand  v.  Dreyfus,  122  Cal.  58, 
54  Pac.  389.  See  12  Standard  Proc. 
721. 

60.  Cook  V.  Pulitzer  Pub.  Co.,  241 
Mo.   326,   145  S.   W.  480. 

61.  Penry  v.  Dozier,  161  Ala.  292,  49 
So.  909;  McLaughlin  v.  Fisher,  136  111. 
Ill   24  N.  E.  60. 

62.  Md.— Barnes  v.  State,  88  Md. 
347,  41  Atl.  781.  Mass.— Carter  v.  An- 
drews, 16  Pick.  1.  N.  Y. — Van  Vech- 
ten  V.  Hopkins,  5  Johns.  211,  4  Am. 
Dec.  339.  Wis.— Bradley  v.  Cramer, 
59  Wis.  309,  11  N.  W.  268,  48  Am. 
Rep.  511. 

63.  Cal. — Rhodes  v.  Naglee,  66  Cal. 
677,  6  Pac.  863.  111.— Mercy  v.  Talbot, 
189  111.  App.  1.  Md.— Blumhardt  v. 
Eohr,  70  Md.  328,  17  Atl.  266.  N.  Y. 
O'Connell  r.  Press  Pub.  Co.,  214  N.  Y, 
352,  108  N.  E.  556.  Ore.— Woolley  r. 
Plaindealer  Pub.  Co.,  47  Ore.  619,  84 
Pac.  473,  5  L.  R.  A.  (N.  S.)  498. 
R.  I. — Morrissey  r.  Providence  Tel.  Pub. 
Ce.,  19  R.  I.  124,  32  Atl.  19.  Wis. 
Langton   r.   Hagertv,   35  Wis.   150. 

64.  Darling  v.  Clement,  69  Vt.  292, 
37  Atl.  779;  Posnett  v.  Marble,  62  Vt. 
481.  20  Atl.  813,  22  Am.  St.  Rep.  126, 
11  L.  E.  A,  163. 
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the  language  employed  is  not  defamatory  per  se,  and  the  defamatory 
meaning  attaehes  to  the  language  only  because  of  the  existence  of 
some  extrinsic  fact,  such  fact  must  be  pleaded,*"^  and  the  facts  averred 
must  be  sufficient  to  support  the  m.eaning  ascribed  by  the  innuendo."' 
Slang,  ironical,  figurative,  and  provincial  words  and  terms,"  and 
ambiguous  or  equivocal  language,  must  also  be  explained."^  This  is 
equally  true  under  statutes  dispensing  with  the  necessity  of  stating 
extrinsic  facts  to  show  the  application  of  the  defamatory  matter  to 
the  plaintiff/^ 

4.  Necessity  and  Sufficiency  of  Colloquium  Generally.  —  Where 
the  alleged  defamatory  language  is  such  that  explanatory  extrinsic 
matters  must  be  alleged  by  way  of  inducement,  the  declaration  or 
complaint  must  further  set  forth  that  the  words  were  spoken  or  writ- 
ten of  or  concerning  the  plaintiff.^*'    When  their  relation  to  the  plain- 


65.  Ark. — McGough  v.  Ehodes,  VZ 
Ark.  625.  Cal.— Clarke  v.  Fitch,  41 
Cal.  472.  Haw. — Provisional  Govt.  c. 
Smith,  9  Hawaii  257.  111. — McLaughlin 
V.  Fisher,  136  111.  Ill,  24  N.  E.  60. 
lud. — Garrett  i\  Bissell  Chilled  Plow 
Works,  154  Ind.  319,  56  N.  E.  667; 
Harrison  v.  Manship,  120  Ind.  43,  22 
N.  E.  87;  Rock  v.  McClarnon,  95  Ind. 
415.  la. — Quinn  v.  Prudential  Life 
Ins.  Co.,  116  Iowa  522,  90  N.  W.  349. 
Kan. — Cooper  v.  Seaverns,  81  Kan.  267, 
105  Pac.  509,  135  Am.  St.  Rep.  359, 
25  L.  R.  A.  (N.  S.)  517.  Ky.— Axton 
Fisher  Tobacco  Co.  v.  Evening  Post 
Co.,  169  Ky.  64,  183  S.  W.  269;  Moore 
V.  Johnson,  147  Ky.  584,  144  S.  W.  765. 
La. — Fellman  v.  Dreyfous,  47  La.  Ann. 
907,  17  So.  422.  Mass.— McCallum  r. 
Lambie,  145  Mass.  234,  13  N.  E.  899; 
Young  V.  Cook,  144  Mass.  38,  10  N.  E. 
719;  York  v.  Johnson,  116  Mass.  482; 
Brettun  v.  Anthony,  103  Mass.  37. 
Minn. — Newell  v.  How,  31  Minn.  235, 
17  N.  W.  383;  Stewart  v.  Wilson,  23 
Minn.  449.  Mo. — Cook  r.  Pulitzer  Pub, 
Co.,  241  Mo.  326,  145  S.  W.  480;  Uk- 
man  v.  Daily  Record  Co.,  189  Mo.  378, 
88  S.  W.  60.  N.  Y.— McNamara  r. 
Goldan,  194  N.  Y.  315,  87  N.  E.  440. 
R.  I.— Richmond  v.  Loeb,  19  R.  I.  120, 
32  Atl.  167.  Va.— Hansbrough  v.  Stin- 
nett, 25  Gratt.  (66  Va.)  495.  Wash. 
Whitehouse  v.  Cowles,  48  Wash.  546, 
93  Pac.  1086;  Wright  r.  Daniel,  40 
Wash.  6,  82  Pac.  139. 

66.  Sotham  i\  Drovers'  Tel.  Co.,  239 
Mo.  606,  144  S.  W.  428.  See  infra, 
VIT,   D,   3. 

67.  111.— Brown  v.  Burnett,  10  111. 
App.  279.  Ind.— Seller  r.  Jenkins,  97 
Ind.  430;  Miles  v.  Vanhorn,  17  Ind.  245, 
79  Am.  Dec.  477.     Ky.— Sturdivant  v. 


Duke,   155   Ky.   100,   159  S.  W.  621,  48 
L.  R.  A.    (N.  S.)   615. 

68.  Powers  v.  Seaton,  2  Ohio  Dec. 
(Reprint)    365. 

69.  Cal.— Grand  v.  Dreyfus,  122  Cal. 
58,  54  Pac.  389;  Harris  v.  Zanone,  93 
Cal.  59,  28  Pac.  845.  Ind.— Hamilton 
r.  Lowery,  33  Ind.  App.  184,  71  N.  E. 
54.  la. — Quinn  v.  Prudential  Ins.  Co., 
116  Iowa  522,  90  N.  W.  349.  Mass. 
Tebbetts  v.  Goding,  9  Gray  254.  Minn. 
Petsch  V.  Dispatch  Pr.  Co.,  40  Minn. 
291,  41  N.  W.  1034;  Smith  v.  Coe,  22 
Minn.  276.  Mo. — Flowers  v.  Smith,  214 
Mo.  98,  112  S.  W.  499.  N.  Y.— Van 
Heusen  v.  Argenteau,  194  N.  Y.  309,  87 
N.  E.  437  {reversing  124  App.  Div.  776, 
109  N.  Y.  Supp.  238);  Corr  v.  Sun  Pr. 
&  Pub.  Co.,  177  N.  Y.  131,  69  N.  E. 
288;  Fry  v.  Bennett,  5  Sandf.  54,  1 
Code  Rep.  (N.  S.)  238.  Wis.— Brad- 
ley r.  Cramer,  59  Wis.  309,  18  N.  W. 
268,  48   Am.   Rep.   511. 

[a]  Rule  Stated.— "  When  an  article 
is  not  libelous  on  its  face,  but  be- 
comes so  only  by  reference  to  extrin- 
sic facts,  such  facts  must  be  alleged 
in  a  traversable  form,  for  they  re- 
late to  the  substance  and  not  to  the 
application  of  the  charge.  ...  To 
such  an  averment  the  statute,  which 
changed  the  rules  of  pleading  in  actions 
for  defamation,  has  no  application." 
Corr  V.  Sun  Pr.  &  Pub.  Assn.,  177  N. 
Y.  131,  136,  69  N.  E.  288. 

70.  Ark.— McGough  v.  Rhodes,  12 
Ark.  625.  Ind. — Divens  v.  Meredith, 
147  Ind.  693,  47  N.  E.  143;  Hutchinson 
r.  Lewis,  75  Ind.  55.  Me. — Hanna  f. 
Singer,  97  Me.  128,  53  Atl.  991;  Thomp- 
son r.  Lewiston  Daily  Sun  Pub.  Co., 
91  Me.  203,  39  Atl.  556;  Patterson  V. 
Wilkinson,    55    Me.    42,    92    Am.    Dec. 
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tiff  is  obvious,  no  colloquium  is  required.''^  In  many  jurisdictions  no 
colloquium  is  required  other  than  the  general  allegation  that  the  lan- 
guage employed  was  used  of  and  concerning  the  plaintiff,  in  cases 
in  which  the  publication  is  defamatory  on  its  face,^^  even  though  the 
defamatory  article  does  not  refer  to  the  plaintiff  by  name,^^  or  de- 
scribes a  person  of  a  different  name/*  This,  or  a  similar  averment 
must,  however,  be  made/'  Moreover,  the  actionable  quality  of  the 
matter  published  as  respects  the  plaintiff  must  be  shown,''®  and  if  the 


568,  Mass. — Brettun  v.  Anthony,  103 
Mass.  37.  N.  H. — Sturtevant  v.  Eoot, 
27  N.  H.  69.  Pa.— Lukehart  v.  Byerly, 
53  Pa.  418.  S.  C— Wilson  v.  Hamilton, 
9  Eich.  L.  382.  Tenn. — Cheatham  r. 
Patterson,  125  Tenn.  437,  145  S.  W. 
159,   Ann.   Cas.   1913C,   314. 

[a]  Averment  that  defendant  had 
knowledge  of  the  particular  circum- 
stances which  would  make  the  act  of 
which  he  spoke  criminal  does  not  dis- 
pense with  the  necessity  of  pleading  a 
colloquium.  The  defendant  "is  to  be 
charged  only  for  a  wrong  actually  com- 
mitted, irrespectively  of  his  secret 
knowledge  or  intent.  He  is  responsible 
only  for  the  meaning  which  the  words 
used  by  him,  reasonably  interpreted, 
convey  to  the  understanding  of  the  per- 
sons in  whose  presence  they  were  ut- 
tered." Brettun  v.  Anthony,  103  Mass. 
87,  40. 

71.  McCallum  v.  Lambie,  145  Mass. 
234,  13  N.  E.  899. 

72,  Cal. — Harris  v.  Zanone,  93  Cal. 
59,  28  Pac.  845;  Ehodes  v.  Naglee,  66 
Cal.  677,  6  Pac.  863,  Colo.— Craig  v. 
Pueblo  Press  Pub,  Co.,  5  Colo.  App. 
208,  37  Pac.  945.  111.— Hunner  v.  Even- 
ing American  Pub.  Co.,  175  111.  App. 
416.  Ind.— Stutsman  v.  Stutsman,  32 
Ind,  App.  73,  66  N.  E.  773,  67  N.  E. 
950.  la, — Clarke  v.  Jones,  49  Iowa 
474;  Kinyon  v.  Palmer,  18  Iowa  377. 
Ky. — Louisville  Press  Co.  v.  Tennelly, 
105  Ky.  365,  49  S.  W.  15.  Mass. 
Dow  r.  Long,  190  Mass.  138,  76  N.  E. 
667;  Young  v.  Cook,  144  Mass.  38,  10 
N.  E.  719;  Hurley  v.  Pall  Eiver  Herald 
Pub.  Co.,  138  Mass.  334.  Minn,— Pren- 
dergast  v.  Dispatch  Pr.  Co.,  40  Minn. 
295,  41  N.  W.  1036.  Mo.— Tilles  r. 
Pulitzer  Pub.  Co.,  241  Mo.  609,  145 
S.  W.  1143;  Curry  v.  Collins,  37  Mo. 
324.  Mont, — Paxton  v.  Woodward,  31 
Mont.  195,  78  Pac.  215,  107  Am.  St. 
Ecp.  416.  Neb.— Sheiblev  r.  Huse.  75 
Neb.  811,  106  N.  W.  1028.  N.  Y.— Fry 
V.  Bennett,  5  Sandf.  54.  1  Code  Eep. 
(N.  S.)   238;  Lyons  v.  New  York  Her- 
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aid  Co.,  55  Misc.  570,  106  N.  Y.  Supp, 
874.  N.  C— Wozelka  v.  Hettrick,  93 
N.  C.  10;  Carson  v.  Mills,  69  N.  C.  122. 
Ohio. — McLaughlin  v.  Eussell,  17  Ohio 
475.  Ore. — Woolley  r.  Plaindealer  Pub, 
Co.,  47  Ore.  619,  84  Pac.  473,  5  L.  E, 
A.  (N.  S.)  498.  Utah— Fenstermaker 
r.  Tribune  Pub.  Co.,  13  Utah  532,  45 
Pac.  1097,  35  L.  E.  A.  611.  Wis. 
Dabold  r.  Chronicle  Pub,  Co.,  107  Wis. 
357,  83  N.  W.  639. 

[a]  Allegation  that  an  article  pub- 
lished was  concerning  the  plaintiff  is 
sufficient  as  an  allegation  that  the  de- 
famatory portion  of  the  article  referred 
to  plaintiff.  Carson  v.  Mills,  69  N.  C, 
122. 

73.  Nunnally  v.  New  Yorker  Zeitung 
Pub,  &  P,  Co.,  117  App.  Div.  1,  101 
N.  Y.  Supp.  1041 ;  Townes  v.  New  York 
Eve.  J.  Pub.  Co.,  109  App.  Div.  852, 
96  N.  Y.  Supp.  822;  Powers  v.  Seaton, 
2  Ohio  Dec,  (Eeprint)   365, 

74.  Doan  v.  Kelley,  121  Ind.  413,  23 
N.  E.  266;  Hutchinson  v.  Lewis,  75  Ind. 
55;  Young  v.  Cook,  144  Mass.  38,  10 
N,  E,  719, 

75.  Kan. — Schreiber  v.  Gunby,  81 
Kan.  459,  106  Pac.  276.  Mass.— Mc- 
Callum r.  Lambie,  145  Mass.  234,  13 
N,  E.  899.  N.  Y.— Lawrence  v.  Sun 
Pr.  &  Pub.  Co.,  135  App.  Div.  368,  120 
N.  Y.   Supp.   384. 

[a]  Words  substantially  averring 
that  the  publication  was  of  and  con- 
cerning the  plaintiff  are  sufficient;  that 
precise  expression  need  not  be  used. 
McGeary  v.  Leader  Pub.  Co.,  52  Pa. 
Super.    35, 

[b]  An  averment  that  defendant 
"accused  the  plaintiff  of  the  crime  of 
larcenv"  is  insufficient.  Baldwin  v. 
Ilildreth,  14  Gray  (Mass.)  221. 

[c]  Misconduct  charged  to  a  cor- 
poration will  not  be  imputed,  personal- 
ly, to  its  principal  officers.  Schreiber 
V.   Gunby,   81    Kan.   459,    106   Pac.   276. 

76.  McCallum  r.  Lambie.  1-15  Mass. 
234,  13  N.  E.  899;  Carlson  v.  Minnesota 
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language  published  is  so  ambiguous  as  not  reasonably  to  point  to  the 
plaintiff  as  the  person  defamed,  a  statement  of  extrinsic  facts,  showing 
its  application  to  him,  is  required  by  some  authorities,^^  as  it  is,  also, 
when  it  is  necessary  to  show  that  they  were  used  in  a  connection  and 
sense  which  alone  renders  them  defamatory  ;'^^  though,  under  some 
authorities  the  general  allegation  is  sufficient  even  under  these  cir- 
cumstances.^® But  if  facts  be  alleged  which  negative  the  general 
statutory  allegation,  the  complaint  will  be  insufficient,**"  though  a 
mere  denial  by  the  plaintiff  of  the  truth  of  the  charges  made  will  not 
have  this  effect.^^     The  colloquium  must  extend  to  the  whole  of  the 


Tribune   Co.,   47   Minn.   337,   50   N.   W. 
229;    Smith   v.    Coe,    22    Minn.    276. 

[a]  Rule  Stated.— (1)  "The  com- 
plaint must  show  that  the  alleged  libel 
was  published  of  some  person  in  some 
way  designated  or  indicated,  so  that 
reference  may  be  made  to  it  by  the 
pleader  as  applicable  to  the  plaintiff. 
The  actionable  quality  of  the  matter 
published  as  respects  the  plaintiff  must 
be  shown."  Carlson  v.  Minnesota 
Tribune  Co.,  47  Minn.  337,  50  N.  W. 
229.  (2)  "A  statement  that  they  were 
published  'concerning  the  plaintiff'  is 
insuflB.cient,  if  from  their  character  they 
do  not  intelligibly  apply  to  him  in  a 
defamatory  sense.  The  defendant  is 
entitled  to  be  informed  by  the  declara- 
tion what  is  imputed  to  him, — what  in- 
jury he  is  said  to  have  inflicted,  and 
how  he  is  said  to  have  inflicted  it." 
McCallum  v.  Lambie,  145  Mass.  234,  13 
N.  E.  899. 

77.  N.  Y.— Hauptner  v.  White,  81 
App.  Div.  153,  80  N.  Y.  Supp.  895. 
Vt. — Gordon  v.  Journal  Pub.  Co.,  81 
Vt.  237,  69  Atl.  742.  Wis.— Downer 
V.  Tubbs,  152  Wis.  177,  139  N.  W. 
820;  Arnold  v.  Ingram,  151  Wis.  438, 
138   N.   W.   Ill,   Ann.   Cas.   1914C,  976. 

78.  Ala.— Age-Herald  Pub.  Co.  v. 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900.  Mo.— Walsh  r. 
Pulitzer  Pub.  Co.,  250  Mo.  142,  157 
S.  W.  326,  Ann.  Cas.  1914C,  985;  Pow- 
ell V.  Crawford,  107  Mo.  595,  17  S.  W. 
1007.  N.  Y.— Fry  v.  Bennett,  5  Sandf. 
54,  1   Code  Eep.   (N.  S.)   238. 

79.  U.  S.— Allen  v.  Oppenheimer,  166 
Fed.  826,  applying  the  law  of  New 
Jersey.  Colo. — Craig  v.  Pueblo  Press 
P.  Co.,  5  Colo.  App.  208,  37  Pac.  945. 
Minn. — Petsch  v:  Dispatch  Pr.  Co.,  40 
Minn.  291,  41  N.  W.  1034.  Mo.— Tilles 
V.  Pulitzer  Pub.  Co.,  241  Mo.  609,  145 
e.  W.  1143.  N.  J.— Empire  Cream  Sep- 
arator  Co.  V.   De   Laval   Dairy   Supply 


Co.,  75  N.  J.  L.  207,  67  Atl.  711,  under 
a   special   statute. 

80.  Corr  r.  Sun  Pr.  &  Pub.  Assn., 
177  N.  Y.  131,  69  N.  E.  288;  Fleisch- 
mann  v.  Bennett,  87  N.  Y.  231;  Fagan 
r.  New  York  E.  J.  Pub.  Co.,  129  App. 
Div.  28,  113  N.  Y.  Supp.  62;  Wellman 
V.  Sun  Pr.  &  Pub.  Co.,  66  Hun  331, 
21  N.  Y.  Supp.  577,  50  N.  Y.  St.  254; 
Dunlop  r.  Sundberg,  55  Wash.  609,  104 
Pac.  830,  133  Am.  St.  Eep.   1050. 

[a]  Denial  by  plaintiff  of  all  con- 
nection with  and  the  application  of 
the  facts  stated  in  the  alleged  libelous 
article  to  himself,  renders  his  pleading 
contradictory  and  insufficient.  Fleisch- 
mann  v.  Bennett,  87  N.  Y.  231. 

[b]  If  a  defamatory  charge  be  di- 
rected in  general  language  toward  a 
class  of  persons,  an  allegation  that  the 
plaintiff  was  intended  to  be  and  was 
understood  to  be  referred  to  is  neg- 
atived by  an  allegation  that  the  plain- 
tiff was  not  a  member  of  the  class. 
Dunlop  V.  Sundberg,  55  Wash.  609,  104 
Pac.  830,  133  Am.  St.  Eep.  1050. 

[c]  Allegation  that  defendant  pub- 
lished a  "book  or  novel"  is  not  con- 
tradictory of  allegation  that  the  de- 
famatory matter  referred  to  plaintiff, 
although  the  characters  in  a  "novel" 
are  commonly  fictitious.  Dailey  v. 
Bobbs-Merrill  Co.,  136  N.  Y.  Supp. 
570. 

81.  Eoth  V.  Tribune  Assn.,  166  App. 
Div.  911,  152  N.  Y.  Supp.  755.  Soper 
r.  Butler,  115  App.  Div.  818,  101  N.  Y. 
Supp.    345. 

[a]  Illustration. — "The  article  is 
of  a  person  described  by  his  business, 
place  of  business,  physical  peculiarities 
and  nicknames,  and  states  that  that 
person  removed  to  Chicago,  went  into 
the  same  business  there,  and  was  the 
Prendergast  who  killed  Carter  Harri- 
son. The  complaint  alleges  that  plain- 
tiff  was    intended   and    known  by    the 
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matter  in  the  indneement,  necessary  to  render  the  words  published, 
actionable,^^  and  should  preferably  precede  the  statement  of  the  words 
published  and  the  innuendo.®'"^ 

5.  Law  of  Foreign  State.  —  Since  defamation  is  a  tort  and  the 
right  of  action  is  transitory  in  its  nature,^*  it  would  seem  to  follow 
that  it  should  be  governed  by  the  law  of  the  state  in  which  the  de- 
famatory publication  was  made,  subject  to  the  general  limitations  upon 
the  application  of  the  lex  loci  delicti,  a  matter  outside  the  scope  of 
this  work.^^  Whenever  the  actionability  of  the  alleged  defamatory 
words  depends  upon  the  law  of  a  foreign  state,  the  necessity  of  plead- 
ing that  law  depends  upon  the  general  rules  treated  elsewhere.^^ 
Being,  under  such  circumstances,  a  fact  essential  to  the  existence  of 
a  eause  of  action,  the  foreign  law  must  be  pleaded  unless  the  eir- 
v-umstances  are  such  that  the  court  may  judicially  take  notice  of  it.®^ 
If  the  publication  was  made  in  a  foreign  state  and  the  charge  was 
not  actionable  at  common  law  the  foreign  law  making  it  actionable 
must  be  alleged.^^  Where  the  publication  was  made  at  the  forum  but 
the  words  refer  to  alleged  criminal  conduct  in  a  foreign  state,  it  has 
been  held  unnecessary  to  make  any  allegations  as  to  the  foreign  law 
making  the  conduct  a  crime  ;*®  but  other  authorities  hold  that  in  such 
case,  if  the  charge  be  relied  upon  as  an  imputation  of  crime,  unless 
the  act  charged  be  criminal  at  common  law,  the  complaint  must  show 
that  it  was  a  crime  in  the  foreign  state.'° 


description  to  be  so.  That  is  not 
negatived  by  the  facts  that  he  never 
went  to  Chicago,  is  not  Prendergast 
and  did  not  kill  Harrison."  Cady  •  r. 
Minneapolis  Times  Co.,  58  Minn.  329, 
59   N.   W.   1040. 

82.  Brettun  t-.  Anthony,  103  Mass. 
37. 

83.  Ind. — Alcorn  v.  Bass,  17  Ind. 
App.  500,  46  N.  E.  1024.  Mass.— Bret- 
tun  r.  Anthony,  103  Mass.  37.  N.  0. 
Brittain  v.    Allen,    13    N.    C.    120. 

84.  See  supra,  III. 

85.  See  Minor's  Conflict  of  Laws, 
§§192-202;  2  Wharton's  Conflict  of 
Laws  1098;  and  Stout  v.  Wood,  1 
Blackf.  (Ind.)  71;  Klumph  r.  Dunn,  66 
Pa.  141,  5  Am.  Kep.  355;  Barclay  v. 
Thompson,  2  Pen.  &  W.  (Pa.)   148. 

86.  See  the  titles  "Judicial  No- 
tice;" "Statutes." 

87.  See  Bundy  v.  Hart,  46  Mo.  460, 
2  Am.  Eep.  525  (per  Bliss,  J.),  and  the 
title    "Statutes." 

88.  Stout  V.  Wood,  1  Blackf.  (Ind.) 
71;  Barclay  v.  Thompson,  2  Pen.  &  W. 
(Pa.)  148.  And  see  Langdon  v.  Young, 
33  Vt.  136. 

89.  Klumph  r.  Dunn,  66  Pa.  141,  5 
Am.  Eep.  355,  where  Sharswood,  J., 
says,  in  response  to  the  query  to  what 
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law  are  the  courts  to  refer  to  ascer- 
tain if  the  words  are  actionable,  "Up- 
on every  principle  of  reason  and  pol- 
icy the  answer  seems  to  be  the  law 
of  the  country  where  the  words  are 
spoken.  That  law  is  the  exponent  of 
the  moral  sense  of  that  community — of 
the  estimation  in  which  they  hold  of- 
fenses against  the  moral  law,  and 
words  which  accuse  a  man  of  any 
crime,  condemned  and  subjected  to  in- 
famous punishment  by  that  law,  ex- 
pose him  in  that  community  to  obloquy 
and  contempt.  The  moral  character  of 
the  act  cannot  be  affected  by  the 
place  where  it  is  committed.  What 
matters  it  to  those  to  whom  the  words 
are  addressed,  or  in  whose  hearing  they 
are  spoken,  that  the  crime  is  charged 
to  have  been  committed  in  a  state  or 
country  where  such  actions  are  not 
subject  to  punishment?  Even  if  they 
are  to  be  presumed  to  know  that  the 
act  was  not  a  crime  punishable  by  the 
law  of  the  country  where  it  was  al- 
leged to  have  been  committed,  would 
it  any  the  less  injure  the  moral  char- 
acter and  standing  of  the  party 
charged?"  See  also  Burns  v.  Eepub- 
lican  Co.,  54  Colo.  100,  128  Pae.  1122. 
90.     Mo.— Bundy    v.    Hart,     46     Mo. 
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6.  Facts  Showing  Charge  of  Criminal  Conduct.  —  Where  an  al- 
leged charge  of  criminal  miseonducl  is  relied  upon,  if  the  defamatory 
words  when  taken  in  their  ordinary  acceptation  impute  the  commis- 
sion of  a  crime  by  the  plaintiff,  no  extrinsic  faetsi  need  be  alleged  by 
way  of  inducement  or  colloquium."^  But  where  such  is  not  the  case, 
facts  and  circumstances  must  be  alleged  which,  in  connection  with 
the  words  used,  show  that  the  plaintiff  was  charged  with  a  crime.*^ 
Thus, V  where  a  charge  of  false  swearing  is  relied  upon  as  imputing 
the  crime  of  perjury,  the  facts  and  circumstances  must  be  set  forth 


460,  2  Am.  Rep.  525,  charge  that  plain- 
tiff had  to  leave  Indiana  for  burning  a 
barn  requires  allegation  of  law  of 
Indiana  making  barn  burning  arson. 
N.  Y. — See  Crashley  v.  Press  Pub.  Co., 
179  N.  Y.  27,  71  N.  E.  258,  1  Ann. 
Cas.  196.  N.  C. — Sparrow  v.  Maynard, 
53  N.  C.  195. 

[a]  If  the  court  judicially  knows 
that  the  common  law  does  not  prevail 
In  the  foreign  state,  it  will  not  assume 
the  act  charged  was  criminal  there, 
even  though  it  would  be  a  crime  at 
common  law.  The  criminal  character 
of  the  act  must  be  pleaded.  Crashley 
V.  Press  Pub.  Co.,  179  N.  Y.  27,  71 
N.  E.  258,  1  Ann.  Cas.  196. 

Alleging  facts  showing  imputation 
of  crime,  see  infra,  VII,  C,  6. 

91.  N.  Y.— Fulton  v.  Ingalls,  165 
App.  Div.  323,  151  N.  Y.  Supp.  130. 
S.  O.— Power  v.  Miller,  2  McCord  220. 
Wis.— Mallon  v.  Tonn,  163  Wis.  366,  157 
N.   W.   1098. 

[a]  Larceny. — Charge  of  "he  is  a 
thief  and  a  liar  and  I  can  prove  it" 
requires  no  explanation.  Robinson  v. 
Keyser,  22  N.  H.  323.  And  see  Cor 
nelius  v.  Van  Slyck,  21  Wend.  (N.  Y.^ 
70. 

[b]  Embezzlement. — The  words  ' '  you 
have  them,  and  if  you  do  not  give 
them  to  me  I  will  have  you  impris- 
oned," impute  embezzlement.  Karger 
V.  Rich,  81   Wis.   177,  51   N.  W.  424. 

[c]  Perjury. — (1)  A  general  charge 
of  "perjury"  requires  no  colloquium 
(Brown  r.  Publishers  George  Knapp  & 
Co.,  213  Mo.  655,  112  S.  W.  474;  Stick- 
els  V.  Hall,  2  Ohio  Cir.  Dec.  224,  3 
Ohio  Cir.  Ct.  398),  (2)  and  no  aver- 
ment that  the  word  was  used  with 
reference  to  the  testimony  of  the  plain- 
tiff in  a  judicial  proceeding  (Ala. — Hall 
V.  Montgomery,  8  Ala.  510.  111. — Neal 
r.  Burch,  184  111.  App.  288.  N.  Y. 
Coons  V.  Robinson,  3  Barb.  625.  Ohio. 
Stickels  V.  Hall,  2  Ohio  Cir.  Dec.  224, 
3    Ohio    Cir.    Ct.    398),    (3)    or    as    to 


the  materiality  of  the  testimony  (111. 
Wolbrecht  v.  Baumgarten,  26  111.  291. 
Ind. — Dorsett  v.  Adams,  50  Ind.  129; 
Wilson  V.  Harding,  2  Blackf.  241.  N.  Y. 
Niven  v.  Munn,  13  Johns.  48.  Tenn. 
Cannon  v.  Phillips,  2  Sneed  185)  is 
necessary. 

92.     Penry   v.   Dozier,   161    Ala.   292, 

49  So.  909;  Young  t.  Cook,  144  Mass. 
.S8,   10   N.   E.   719. 

[a]  Larceny.  —  Ind.  —  Harrison  v. 
Manship,  120  Ind.  43,  22  N.  E.  87. 
Minn,— Glatz   v.    Thein,   47   Minn.    278, 

50  N.  W.  127.  Mo.— Powell  v.  Craw- 
ford, 107  Mo.  595,  17  S.  W.  1007. 
N.  Y. — Gillespie  v.  Byrne,  151  App. 
Div.  703,  136  N.  Y.  Supp.  207,  "you 
took  something  in  your  stocking  every 
day  this  week."  S.  C. — Nunnamaker 
r.  Smith's,  96  S.  C.  294,  80  S.  E.  465. 
Va. — Hansbrough  r.  Stinnett,  25  Gratt, 
(66  Va.)  495.  Wis.— Hofflund  v.  Jour- 
nal Co.,  88  Wis.  369,  60  N.  W.  263, 
a  charge  of  a  deficit  in  an  officer's 
fund  is  not  a  charge  of  embezzle- 
ment. 

[b]  Arson. — 111. — Barnes  v.  Hamon, 
71  111.  609,  "he  burned  the  house." 
Mass. — Brettun  v.  Anthony,  103  Mass. 
37.  N.  C. — Reeves  v.  Bowden,  97  N. 
C.  29,  1  S.  E.  549. 

_[c]  A  charge  that  defendant  burned 
his  own  house  must  be  explained. 
Emig  f.  Daura,  1  Ind.  App.  146,  27 
N.  E.  322;  Canning  v.  Owen,  24  R.  I. 
233,  52  Atl.  1027.  But  see  Case  v. 
Buckley,  15  Wend.  (N.  Y.)  327. 

[d]  Misconduct  in  ciSce,  as  a 
crime,  must  be  stated  to  have  been 
wilful  or  malicious.  Cook  v.  Pulitzer 
Pub.  Co.,  241  Mo.  326,  145  S.  W. 
480. 

[e]  Charge  that  plaintiff  passed 
counterfeit  money  requires  an  averment 
that  defendant  spoke  the  words  and 
charged  that  plaintiff  knew  the  money 
was  counterfeit.  Church  v.  Bridgman, 
0  Mo.   190. 

[f]  Foreign  idioms   should    be    ei- 
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showing  that  the  charge  was  susceptible  of  this  construction,^'  How- 
ever, it  is  not  necessary  to  show  a  charge  of  crime  made  with  the 
technical  precision  required  in  an  indictment."  Nor  is  it  necessary 
that  the  inducement  particularly  describe  the  subject-matter  of  the 
crime  charged.'^  But  if  the  context  in  which  words  ordinarily  libelous 
per  se,  were  used,  shows  that  they  had  only  a  limited  meaning  and 
application,  which  falls  short  of  being  defamatory,  no  cause  of  action 
is  stated.®" 

It  is  not  necessary  to  allege  that  an  offense  of  the  kind  imputed  by 
the  defamatory  words  was  actually  committed  by  some  one.®^  And 
where  the  words  are  libelous  whether  or  not  they  charge  a  crime,  it 
is  not  necessary  to  allege  facts  showing  that  the  charge  imputes  a 
crime." 

7.  Charging  Sexual  Misconduct.  —  If  the  words  relied  upon  as  an 
imputation  of  sexual  misconduct  have  merely  a  vulgar,  common  mean- 
ing, and  are  not  actionable  in  and  of  themselves,  the  complaint  must 
state  the  facts  showing  the  meaning  actually  conveyed  under  the  cir- 
cumstances in  which  they  were  used.'"  "Words  claimed  to  impute 
sexual  misconduct  must  be  explained^  unless  the  language  employed 


plained.  The  phrase  "it  comes  not  out 
of  the  air,"  as  used  in  a  publication 
in  the  German  language  was  explained 
as  charging  larceny.  Glatz  v.  Thein, 
47   Minn.  278,   50   N.   W.   127. 

93.  Ark.— Knight  v.  Sharp,  24  Ark, 
602.  Me.— Nichols  v.  Sonia,  114  Me. 
545,  95  Atl.  446;  Small  v.  Clewley,  60 
Me.  262.  Mo. — McManus  v.  Jackson, 
28  Mo.  56.  N.  Y.— Oilman  v.  Lowell, 
8  Wend.  573,  24  Am.  Dec.  96.  Va. 
Hogan  V.  Wilmoth,  16  Gratt.  (57  Va.) 
80. 

[a]  But  a  general  averment  of  the 
jurisdiction  of  the  court  is  sufficient. 
Sanford  v.  Gaddis,  13  111.  329;  Gove 
V  Blethen,  21  Minn.  80,  18  Am.  Eep. 
380. 

[b]  False  Swearing. — A  charge  of 
false  swearing  is  distinguishable  from 
a  charge  of  perjury  and  the  nature  of 
the  proceeding  in  which  the  false 
swearing  was  made,  the  circumstances 
under  which  it  was  made;  and  the 
relevancy  of  the  fact  sworn  to  to  the 
matter  involved,  must  all  be  set  forth. 
McGough  r.  Rhodes,  12  Ark.  625. 

[c]  But  where  a  charge  of  false 
swearing  is  by  statute  made  actionable 
per  se  no  averment  of  other  circum- 
stances is  necessary.  Neal  v.  Burch, 
184   111.   App.   288. 

94.  Cal. — Jarman  v.  Eea,  137  Cal. 
339,  70  Pac.  216.  HI.— Hunner  v. 
Evening  American  Pub.  Co.,  175  111. 
App.  416.  Me. — Thompson  v.  Lewiston 
Daily    Sun    Pub.    Co.,   91    Me.    203,    39 
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Atl,  556.  Mass. — Haynes  v.  Clinton 
Pr.  Co.,  169  Mass.  512,  48  N.  E.  275. 
Mo.  —  Brown  v.  Publishers  George 
Knapp  &  Co.,  213  Mo.  655,  112  S.  W. 
474.  Tex.— Zeliff  v.  Jennings,  61  Tex. 
458.  W.  Va.— Shroyer  v.  Miller,  3  W. 
Va.  158. 

95.  McLeod  v  Crosby,  128  Mich.  641, 
87  N.  W.  883,  the  property  stolen. 

96.  Conn. — Yakavicze  v.  Valentuke- 
vicious,  84  Conn.  350,  80  Atl.  94,  Ann. 
Cas.  1912C,  1264.  lU.— Van  Daalen  v. 
Power,  147  111.  App.  635,  639.  Ind. 
Divens  v.  Meredith,  147  Ind.  693,  47 
N.  E.  143.  Mo.— Trimble  v.  Foster,  87 
Mo.  49,  56  Am.  Rep.  440. 

97.  Durrah  r.  Stillwell,  59  Ind.  139; 
Langton  v.  Hagerty,  35  Wis.  150. 

98.  Burns  v.  Republican  Co.,  54 
Colo.  100,  128  Pac.  1122. 

99.  Ind. — Emmerson  v.  Marvel,  55 
Ind.  265;  Miles  v.  Van  Horn,  17  Ind. 
245,  79  Am.  Dec.  477.  Kan. — Cooper 
V.  Seaverns,  81  Kan.  267,  105  Pac.  509, 
135  Am.  St.  Rep.  359,  25  L.  R.  A. 
(N.  S.)  517,  "dirty  slut."  Ky.— Stur- 
divant  v.  Duke,  155  Ky.  100,  159  S.  W. 
621,  48  L.  R.  A.  (N.  S.)  615  ("bitch"); 
Peters  v.  Garth,  20  Kv.  L.  Rep.  1934, 
50  S.  W.  682.  Md.— Brinsfield  v.  How- 
eth,  107  Md.  278,  68  Atl.  566,  24  L. 
R.  A.  (N.  S.)  583,  "she  is  a  girl  of 
loose  character."  Mo. — Dyer  v.  Mor- 
ris, 4  Mo.  214.  Vt.— Cross  v.  Flood,  77 
Vt.  285,  59  Atl.  1018. 

1.  Mass. — Adams  v.  Stone,  131  Mass. 
433,  charge  of  "intimacy."     Mo. — Le 
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is  on  its  face  clearly  susceptible  of  the  meaning  claimed  for  it.^ 
Marriage  must  be  alleged  where  essential  to  show  that  the  charge  made 
amounted  to  a  crime,  as  generally  in  the  case  of  adultery,^  or  where 
necessary  to  conneet  the  plaintiff  with  the  charge.*  A  charge  of 
pregnancy  must  be  stated  to  have  been  made  at  a  time  when  the  plain- 
tiff was  unmarried.** 

8.  Charges  Affecting  Plaintiff  in  His  Office  or  Business.  —  If  a 
person  be  defamed  in  his  office,  profession,  or  occupation  the  com- 
plaint must  allege  that  he  w^as  carrying  on  the  occupation,  following 
the  profession,  or  holding  the  office  at  the  time  the  language  was  used.' 
The  nature  of  the  business  in  which  he  was  engaged  and  injured  must 
be  set  forth.^  An  allegation  that  words,  not  defamatory  on  their  face, 
were  used  of  the  plaintiff  in  relation  to  his  business,  or  profession  is 
not  necessary  if  the  natural  and  reasonable  tendency  of  the  words 
is  to  injure  the  plaintiff  in  that  connection,^  but  if  their  application  is 


Master  v.  Ellis,  173  Mo.  App.  332,  158 
S.  W.  904,  opinion  contains  many  illus- 
trations of  the  principle.  Vt. — Merritt 
V.   Dearth,   48    Vt.   65. 

[a]  Illustrations.  —  (1)  Statement 
that  a  man  and  woman  "are  gone  and 
are  now  together"  at  a  specified  place, 
requires  explanation.  Le  Master  v. 
Ellis,  173  Mo.  App.  332,  158  S.  W. 
904.  (2)  Charge  of  "intercourse"  re- 
quires an  inducement.  Merritt  v. 
Dearth,  48  Vt.  65. 

2.  See  infra,  this  note. 

[a]  Illustrations. —  (1)  Allegation 
that  plaintiff  "has  been  over  and 
stayed  with  your  woman  when  you 
were  not  at  home"  was  held  sufficient. 
Hanson  v.  Fouling,  160  Wis.  511,  152 
N.  W.  287.  (2)  A  charge  of  "keep- 
ing" a  woman  is  a  charge  of  criminal 
intercourse  with  her.  Ala. — Downing 
V.  Wilson,  36  Ala.  717.  N.  C— Mc- 
Brayer  v.  Hill,  26  N.  C.  136.  Va. 
Payne  v.  Tancil,  98  Va.  262,  35  S.  E. 
725.  (3)  A  charge  of  the  communica- 
tion of  a  venereal  disease  by  a  woman 
to  her  husband  is  a  charge  of  unchas» 
tity.  Woodruff  v.  Woodruff,  36  Misc. 
15,  72  N.  Y.  Supp.  39. 

3.  Mo.— Christal  v.  Craig,  80  Mo. 
367.  Mont.— See  Ledlie  r.  Wallen,  17 
Mont.  150,  42  Pac.  289.  Vt.— Merritt 
V.  Dearth,  48  Vt.  65. 

[a]  Where  fornication  is  a  crime 
and  the  charge  imputes  either  forni- 
cation or  adultery,  it  is  not  necessary 
to  show  a  marriage.  Zeliflf  v.  Jennings, 
61  Tex.  458.  Compare  Ledlie  v.  Wal- 
len,  17   Mont.   150,   42  Pac.   289. 

4.  Hall  V.  Huffman,  159  Ky.  72,  166 
S.  W.  770. 


5.  Smith  V.  Gaffard,  31  Ala.  45; 
Young  V.  Cook,  144  Mass.  38,  10  N.  E. 
719. 

6.  Cal.— Jarman  v.  Eea,  137  Cah 
339,  70  Pac.  216.  Ga.— Flanders  v. 
Daley,  120  Ga.  885,  48  S.  E.  327.  111. 
Harkness  v.  Chicago  Daily  News  Co., 
102  111.  App.  162.  Ind.— Houk  v. 
Hicks,  11  Ind.  App.  190,  39  N.  E.  298. 
Kan.— Eckert  v.  Van  Pelt,  69  Kan.  357, 
76  Pac.  909,  66  L.  E.  A.  266.  Me. 
Hanna  v.  Singer,  97  Me.  128,  53  Atl. 
991.  Mich.- Smedley  v.  Soule,  125 
Mich.  192,  84  N.  W.  63.  N.  Y.— See 
Potter  V.  Pictorial  Keview  Co.,  156 
App.    Div.    874,    142   N.    Y.    Supp.    208. 

[a]  The  jurisdiction  of  a  judicial 
officer  whose  conduct  in  a  particular 
case  is  criticized  need  not  be  express- 
ly alleged.  Gove  v.  Blethen,  21  Minn. 
80,  18  Am.  Eep.  380. 

7.  111. — Nelson  v.  Borehenius,  52  111. 
236;  Mahony  v.  Van  Winkle,  185  111. 
App.  609.  Mo. — Patterson  r.  Evans, 
153  Mo.  App.  684,  134  S.  W.  1030. 
Wis. — Geary  v.  Bennett,  65  Wis.  554, 
27    N.    W.    335. 

[a]  If  plaintiff,  a  physician,  under- 
takes to  state  in  the  declaration  how 
and  by  what  authority  he  is  entitled 
to  practice  as  a  physician,  the  question 
whether  he  was  legally  authorized  to 
practice  may  be  considered  on  demur- 
er. Hargan  v.  Purdy,  93  Kv.  424,  20 
S.  W.  432. 

8.  Minn.— Stoll  v.  Houde,  34  Minn. 
193,  25  N.  W.  63.  N.  H.— Gendron  f. 
St.  Pierre,  73  N.  H.  419,  62  Atl.  966. 
Vt.— Darling  r.  Clement,  69  Vt.  292,  37 
Atl.   779.     Wye— Kutcher  v.   Post   Pr. 
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not  clear  it  must  be  averred  that  they  were  published  of  the  plaintiff 
in  reference  to  his  business  or  employment ;®  and  facts  must  be  alleged 
showinar  how  the  injury  was  worked. ^° 

9.  Charge  of  Loathsome  Disease.  --If  a  charge  is  made  that  plain- 
tiff is  afflicted  with  a  loathsome  disease,  it  is  unnecessary  to  allege, 
further,  that  it  is  contagious.^^ 

10.  Statutory  Actions  for  Use  of  Insiilting  Words.  —  In  actions 
under  special  statutes  for  the  speaking  of  insulting  words,  there  should 
be  an  averment  to  the  effect  that  the  words  according  to  their  common 
acceptation  were  insulting  and  calculated  to  lead  to  violence  and  breach 
of  the  peace.^^ 

D,  Innuendo.  —  1.  Definition  and  Purpose.  —  The  innuendo  is 
the  explanation  or  meaning  placed  by  the  plaintiff  upon  the  language 
employed  by  the  defendant,  by  reference  to  the  extrinsic  niatter  there- 
tofore set  forth.^^  Its  office  is  merely  to  connect,  explain  and  apply 
what  precedes  it  in  the  statement  of  the  cause  of  action.^* 


Co.,    23   Wyo.    178,    147    Pac.    517,    149 
Pac.  552. 

[a]  Where  words  imputing  want  of 
credit  or  insolvency  were  used,  it  is 
unnecessary  to  allege  that  they  were 
spoken  in  reference  to  the  particular 
business  carried  on  by  plaintiff.  Smith 
V.  Bradstreet  Co.,  63  S.  C.  525,  41 
S.  E.  763. 

[b]  Official  Misconduct. — The  same 
principle  applies  to  language  obviously 
referring  to  the  plaintiff's  official  con- 
duct. Kutcher  v.  Post  Print.  Co.,  23 
Wyo.   178,   147   Pac.  517,  149  Pac.  552 

[c]  An  unnecessary  averment  that 
the  charge  was  made  of  the  plaintiff  in 
and  concerning  his  business  or  official 
capacity  will  not  vitiate  the  pleading. 
Gage  V.  Eobinson,  12   Ohio   250. 

9.  Fla. — Stewart  v.  Codrington,  55 
Fla.  327,  45  So.  809.  111.— Clavin  v. 
Froelich,  162  111.  App.  50;  Harkness 
V.  Chicago  Daily  News  Co.,  102  111. 
App.  162.  Ind. — Divens  v.  Meredith, 
147  Ind.  693,  47  N.  E.  143.  Me.— Hanna 
V.  Singer,  97  Me.  128,  53  Atl.  991. 
Mass. — McCallum  v.  Lambie,  145  Mass. 
234,  13  N.  E.  899.  N.  Y.— Russell  v. 
Barron,  111  App.  Div.  382,  97  N.  Y. 
Supp.   1061. 

10.  Divens  v.  Meredith,  147  Ind. 
693,   47   N.   E.   143. 

[a]  Report  of  merchant's  business 
rating  by  a  mercantile  agency,  as  a 
blank,  must  be' shown  to  have  been  in- 
jurious. Bradstreet  Co.  v.  Gill,  72  Tex. 
115,  9  S.  W.  753,  13  Am.  St.  Rep.  768, 
2  L.  E.  A.  405.  And  see  De  Witt  v. 
Scarlett,  113  Md.  47,  77  Atl.  271; 
Kingsbury  v.  Bradstreet  Co.,  116  N.  Y. 
211,  12  N.  E.  365. 
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11.  Simpson  v.  Press  Pub.  Co.,  33 
Misc.  228,  67  N.  Y.  Supp.  401. 

[a]  "Such,  an  allegation  is  neither 
usual  nor  necessary,  any  more  than 
to  formally  plead  that  to  steal  is  a 
crime."  Simpson  v.  Press  Pub.  Co.,  33 
Misc.  228,  67  N.  Y.  Supp.  401. 

12.  Scott  V.  Peebles,  2  Smed.  &  M. 
(Miss.)  546;  Hogan  r.  Wilmoth,  16 
Gratt.   (57   Va.)   80. 

13.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  Ky.— Moore  v.  John- 
son. 147  Ky.  584^  144  S.  W.  765.  Mich. 
Watson  V.  Detroit  Journal  Co.,  143 
Mich.  430,  107  N.  W.  81,  5  L.  R.  A. 
(N.  S.)  480.  Pa.— Naulty  v.  Bulletin 
Co.,  206  Pa.  128,  55  Atl.  862.  Vt. 
Gordon  r.  Journal  Pub.  Co.,  81  Vt. 
237,  69  Atl.  742.  Wash.— Denney  v. 
Northwestern  Credit  Assn.,  55  Wash, 
331,  104  Pae.  769,  25  L.  R.  A.  (N.  S.) 
1021.  W.  Va. — Argabright  v.  Jones,  46 
W.  Va.  144,  32  S.  E.  995. 

See  generally  the  title  "Scilicet." 
[a]  "  'Innuendo'  means  the  same  as 
'id  est,'  'scilicet,'  or  'aforesaid.**" 
Age-Herald  Pub.  Co.  v.  Waterman,  188 
Ala.  272,  66  So.  16,  Ann.  Cas.  1916E, 
900. 

14.  Ala.— Age-Herald  Pub.  Co.  1). 
Waterman,  188  Ala.  272)  66  So.  16, 
Ann.  Cas.  1916E,  900.  Cal.— Grand  v. 
Dreyfus,  122  Cal.  58,  54  Pac.  389, 
Colo. — Republican  Pub.  Co.  v.  Miner, 
3  Colo.  App.  568,  34  Pac.  485.  Ga. 
Whitlev  r.  Newman,  9  Ga.  App.  89,  70 
S.  E.  686.  111.— McLaughlin  v.  Fisher, 
136  111.  Ill,  24  N.  E.  60;  Gault  V. 
Babbitt,  1  HI.  App.  130.  Ind.— Har- 
rison f.  Manship,  120  Ind.  43,  22  N.  E. 
87;  Stutsman  v.  Stutsman,  32  Ind.  App. 
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2.  Necessity  of  Employing.  —  If  the  language  employed  is  de- 
famatory per  se,'"^  or  if  its  meaning  is  clear  and  certain/"  no  innuendo 
need  be  employed.  But  if  the  words  have  a  covert  meaning  not  ap- 
parent upon  their  face,  which  renders  them  defamatory/'  or  if  they 
are  ambiguous/''  the  plaintiff  must  state  the  defamatory  sense  which, 
he  attributes  to  them.^" 


73,  66  N.  E.  773,  67  N.  E.  950.  la. 
Wisner  v.  Nichols,  165  Iowa  15,  143 
N.  W.  1020.  Kan. — Cooper  v.  Seaverns, 
81  Kan.  267,  105  Pac.  509,  135  Am. 
St.  Rep.  359,  25  L.  E.  A.  (N.  S.)  517. 
Me.— Emery  v.  Prescott,  54  Me.  389. 
Md.— Baugh  v.  Moore,  122  Md.  149,  89 
Atl.  404-939.  Mass.— York  v.  Johnson, 
116  Mass.  482.  Mich.— Sanford  v.  Row- 
ley, 93  Mich.  119,  52  N.  W.  1119.  Mo. 
Callahan  v.  Ingram,  122  Mo.  355,  26 
S.  W.  1020,  43  Am.  St.  Rep.  583. 
N,  J. — Freisinger  v.  Moore,  65  N.  J.  L. 
286,  47  Atl.  432.  N.  Y.— O'Connell  v. 
Press  Pub.  Co.,  214  N.  Y.  352,  108 
N.  E.  556;  Fry  v.  Bennett,  5  Sandf 
54,  1  Code  Rep.  (N.  S.)  238.  Pa. 
Naulty  V.  Bulletin  Co.,  206  Pa.  128, 
55  Atl.  862.  Vt. — Jones  v.  Roberts,  73 
Vt.  201,  50  Atl.  1071.  Wis.— Langtou 
V.  Hagerty,  35  Wis.  150. 

[a]  "The  office  of  the  innuendo  is 
merely  to  interpret  the  meaning  of 
the  language  used;  indeed  the  word 
'meaning'  is  the  synonym  of  the  word 
'innuendo;'  and  so  is  the  phrase  'that 
is  to  say.'  "  Grand  v.  Dreyfus,  122 
Cal.  58,  54  Pac.  389. 

15.  Del. — Donahoe  v.  Star  Pub.  Co., 
53  Atl.  567.  Ga.— Central  of  Georgia 
Ry.  Co.  V.  Sheftall,  118  Ga.  865,  45 
S.  E.  687.  111.— Mercy  v.  Talbot,  189 
111.  App.  1;  Hunner  v.  Evening  Amer- 
ican Pub.  Co.,  175  111.  App.  416.  Ind. 
Dean  v.  Miller,  66  Ind.  440.  Ky. 
Moore  v.  Johnson,  147  Ky.  584,  144 
S.  W.  765.  Md. — Lewis  v.  Daily  News 
Co.,  81  Md.  466,  32  Atl.  246,  29  L.  R. 
A.  59.  Mich. — Gustin  v.  Evening  Press 
Co.,  172  Mich.  311,  137  N.  W.  674, 
Ann.  Cas.  1914D,  95.  Minn. — Sharpe 
V.  Larson,  70  Minn.  209,  72  N.  W. 
961.  Mo.— Callahan  v.  Ingram,  122  Mo. 
355,  26  S.  W.  1020,  43  Am.  St.  Rep. 
583;  Havnes  r.  Robertson,  190  Mo. 
App.  156,  175  S.  W.  290;  Crandall  v. 
Greeves,  181  Mo.  App.  235,  168  S.  W. 
264;  Dobbin  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  157  Mo.  App.  689,  138  S.  W. 
682.  Neb— Callfas  v.  World  Pub.  Co., 
93  Neb.  108,  139  N.  W.  830.  N.  J. 
Feenev  v.  Curley,  62  N  J.  L.  70,  40 
Atl.  678.     N.  Y.— Mk)re  v.  Bennett,  48 


N.  Y.  472.  Okla,— Kee  v.  Armstrong, 
Byrd  &  Co.,  151  Pac.  572.  S.  C— Gal- 
loway f.  Courtney,  10  Rich.  L.  414. 

16.  Republican  Pub.  Co.  v.  Miner, 
3  Colo.  App.  568,  34  Pac.  485;  Randall 
r.  Evening  News  Assn.,  79  Mich.  266, 
44  N.  W.  783,  7  L.  R.  A.  309. 

[a]  Slang  expressions,  in  common 
and  general  use,  do  not  require  an  in- 
nuendo. "Courts  will  understand 
words  in  general  use  in  the  same  sense 
in  which  they  are  usually  understood 
by  the  masses  of  men,  .  .  .  and, 
under  this  rule,  the  plaintiff  was  not 
required  to  allege  or  prove  the  mean- 
ing of  the  word  'sack'  (as  referring 
to  a  corrupt  political  fund)."  Ed- 
wards V.  San  Jose  P.  &  P.  Co.,  99 
Cal.  431,  436,  34  Pac.  128,  37  Am.  St. 
Rep.  70. 

17.  Paxton  v.  Woodward,  31  Mont. 
195,  78  Pac.  215,  107  Am.  St.  Rep. 
416;  Fessinger  v.  El  Paso  Times  Co. 
(Tex.  Civ.  App.),  154  S.  W.  1171. 

18.  Cal.— Ervin  v.  Record  Pub.  Co., 
154  Cal.  79,  97  Pac.  21,  18  L.  R.  A. 
(N.  S.)  622.  Conn.— Burns  v.  Telegram 
Pub.  Co.,  89  Conn.  549,  94  Atl.  917. 
Ga. — Spence  v.  Johnson,  142  Ga.  267, 
82  S.  E.  646,  Ann.  Cas.  1916A,  1195; 
Central  of  Georgia  Ry.  Co.  v.  Sheftall, 
118  Ga.  865,  45  S.  E.  687.  la.— Sny- 
der V.  Tribune  Co.,  161  Iowa  671,  143 
N.  W.  519.  Ky.— Axton  Fisher  To- 
bacco Co.  V.  Evening  Post  Co.,  169 
Ky.  64,  183  S.  W.  269.  Mo.— Walsh 
V.  Pulitzer  Pub.  Co.,  250  Mo.  142,  157 
S.  W.  326,  Ann.  Cas.  1914C,  985;  Skel- 
ley  V.  St.  Louis  &  S.  F.  R.  R.  Co.,  176 
Mo.  App.  156,  161  S.  W.  877.  N.  H. 
Richardson  v.  Thorpe,  73  N.  H.  532, 
63  Atl.  580;  Sturtevant  v.  Root,  27 
N.  H.  69.  N.  Y. — Hemmens  v.  Nelson, 
138  N.  Y.  517,  34  N.  E.  347,  20  L. 
R.  A.  440;  Outcault  v.  New  York  Her- 
ald Co.,  117  App.  Div.  534,  102  N.  Y. 
Supp.  685;  Beecher  v.  Press  Pub.  Co., 
60  App.  Div.  536,  69  N.  Y.  Supp.  895. 
Pa.— Stoner  v.  Erisman,  206  Pa.  600,  56 
Atl.  77. 

19.  Mich. — Vickers  f,  Stoneman,  73 
Mich.  419,  41  N.  W.  495.  Pa,— Stoner 
V.   Erisman,    206   Pa.    600,   56    Atl.    77. 
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3.  Operation  and  Effect.  —  a.  In  General.  —  The  natural  mean- 
ing of  the  words  published  is  neither  enlarged  nor  diminished  by  the 
innuendo  attributed  to  them,  except  in  so  far  as  the  enlarged  mean- 
ing is  warranted  by  the  introductory  matter  set  forth  in  the  induce- 
ment or  colloquium.^"  If  the  words  alleged  are  not  actionable,  either 
of  themselves  or  in  connection  with  other  facts  pleaded,  they  cannot 
be  made  actionable  by  an  innuendo.^^    The  innuendo  cannot  perform 


S.  D.— Kirby  v.  Martindale,  19  S.  D. 
394,   103   N.  W.   648. 

[a]  Statute  dispensing  with  allega- 
tions showing  application  to  plaintiff 
of  language  used,  does  not  dispense 
with  the  necessity  of  employing  an  in- 
nuendo. Walsh  r.  Pulitzer  Pub.  Co., 
250  Mo.  142,  157  S.  W.  326,  Ann.  Cas. 
1914C,  985;  Pike  v.  Van  Wormer,  5 
How.   Pr.    (N.   Y.)    171. 

20.  U.  S. — Chiatovich  v.  Hanchett, 
88  Fed.  873.  Ala.— Smith  Bros.  &  Co. 
V.  W.  C.  Agee  &  Co.,  178  Ala.  627,  59 
So.  647,  Ann.  Cas.  1915B,  129;  Gaither 
V.  Advertiser  Co.,  102  Ala.  458,  14  So. 
788.  Cal.— Grand  r.  Dreyfus,  122  Cal. 
58,  54  Pac.  389;  Des  Granges  v.  Crall, 
27  Cal.  App.  313,  149  Pac.  777.  Conn. 
Yakavicze  v.  Valentukevieious,  84 
Conn.  350,  80  Atl.  94,  Ann.  Cas.  1912C, 
1264;  Camp  v.  Martin,  23  Conn.  86. 
Fla. — Briggs  r.  Brown,  55  Fla.  417,  46 
So.  325.  Ga. — Spence  v.  Johnson,  142 
Ga.  267,  80  S.  E.  646,  Ann.  Cas.  1916A, 
1195;  Central  of  Georgia  Ey.  Co.  v. 
Sheftall,  118  Ga.  865,  45  S.  E.  687. 
111.— McLaughlin  r.  Fisher,  136  111.  Ill, 
24  N.  E.  60;  Marshall  v.  Chicago  Her- 
ald Co.,  185  111.  App.  224;  Herhold 
V.  White,  114  111.  App.  186.  Ind. 
Divens  v.  Meredith,  147  Ind.  693,  47 
N.  E.  143;  Eock  v.  McClarnon,  95  Ind. 
415.  la. — Wisner  v.  Nichols,  165  Iowa 
15,  143  N.  W.  1020.  Ky.— Smallwood 
V.  York,  163  Ky.  139,  173  S.  W.  380, 
L.  E.  A.  1915b,  578;  Sturdivant  v. 
Duke,  155  Kv.  100,  159  S.  W.  621,  48 
L.  E.  A.  (N.  S.)  615;  Spears  v.  McCov, 
155  Kv.  1,  159  S.  W.  610,  49  L.  E.  A. 
(N.  S.)  1033;  Moore  v.  Johnson,  147 
Ky.  584,  144  S.  W.  765.  Me.— Miller  v. 
Feyler,  110  Me.  554,  88  Atl.  718;  Ma- 
curda  r.  Lewiston  .Journal  Co.,  109  Me. 
53,  82  Atl.  438;  Patterson  v.  Wilkinson, 
55  Me.  42.  92  Am.  Dee.  568.  Md. 
Baugh  V.  Moore,  122  Md.  149,  89  Atl. 
404-939;  Goldborough  r.  Orem,  103  Md. 
671,  64  Atl.  36;  Kilgour  v.  Evening 
Star  Newspaper  Co.,  96  Md.  16,  53  Atl. 
716;  Lewis  r.  Dailv  News  Co.,  81  Md. 
466,  32  Atl.  246,  29  L.  E.  A.  59.    Mass. 
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Dow  V.  Long,  190  Mass.  138,  76  N.  E. 
667;  Young  v.  Cook,  144  Mass.  38,  10 
N.  E.  719;  Adams  r.  Stone,  131  Mass. 
433.  Mich. — Watson  v.  Detroit  Jour- 
nal Co.,  143  Mich.  430,  107  N.  W.  81, 
5  L.  E.  A.  (N.  S.)  480;  Vickers  v. 
Stoneman,  73  Mich.  419,  41  N.  W.  495; 
Taylor  v.  Kneeland,  1  Doug.  67.  Mo. 
Ukman  v.  Daily  Eecord  Co.,  189  Mo. 
378,  88  S.  W.  60.  N.  H.— Gendron  v. 
St.  Pierre,  73  N.  H.  419,  62  Atl.  966. 
N.  Y.— O  'Connell  v.  Press  Pub.  Co.,  214 
N.  Y.  352,  108  N.  E.  556;  Fleisehmann 
V.  Bennett,  87  N.  Y.  231;  Maerlender 
V.  Porter,  114  App.  Div.  180,  99  N.  Y. 
Supp.  533;  Kenworthy  v.  Brown,  45 
Misc.  292,  92  N.  Y.  Supp.  34.  Pa. 
Naulty  V.  Bulletin  Co.,  206  Pa.  128,  55 
Atl.  862;  Herst  f.  Borbidge,  57  Pa. 
62,  6  Phila.  391;  Lukehart  v.  Byerly, 
53  Pa.  418.  R.  I.— Tiepke  v.  Times 
Pub.  Co.,  20  E.  L  200,  37  Atl.  1031. 
S.  0. — Wilson  V.  Hamilton,  9  Eich.  L. 
382.  Vt.— Gordon  v.  Journal  Pub.  Co., 
81  Vt.  237,  69  Atl.  742;  Sheridan  v. 
Sheridan,  58  Vt.  504,  5  Atl.  494.  Va. 
Payne  v.  Tancil,  98  Va.  262,  35  S.  E. 
725;  Hansbrough  v.  Stinnett,  25  Gratt. 
(66  Va.)  495.  W.  Va.— Argabright  v. 
Jones,  46  W.  Va.  144,  32  S.  E.  995; 
Johnson  v.  Brown,  13  W.  Va.  71.  Wis. 
Pfister  V.  Milwaukee  Free  Press  Co., 
139  Wis.  627,  121  N.  W.  938;  Hofflund 
V.  Journal  Co.,  88  Wis.  369,  60  N.  W. 
263;  Benz  r.  Wiedenhoeft,  83  Wis.  397, 
53  N.  W.  686. 

21.  Ala. — Age-Herald  Pub.  Co.  v. 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900.  Cal.— Mellen  v. 
Times-Mirror  Co.,  167  Cal.  587,  140 
Pac.  277;  Pollock  r.  Evening  Herald 
Pub.  Co.,  28  Cal.  App.  786,  154  Pac. 
30.  la.— Sheiblev  v.  Ashton,  130  Iowa 
195,  106  N.  W.  618;  Wallace  v.  Home- 
stead Co.,  117  Iowa  348,  90  N.  W. 
835.  Kan. — Hanson  v.  Bristow,  87 
Kan.  72,  123  Pac.  725;  Cooper  v.  Seav- 
erns,  81  Kan.  267,  105  Pac.  .509,  135 
Am.  St.  Eep.  359,  25  L.  E.  A.  (N.  S.) 
517.  Ky.— Hall  v.  Huffman,  159  Ky. 
72,  166  S.  W.  770;  Holt  v.  Ashby,  150 
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the  office,  or  supply  the  omission  of  the  inducement  or  colloquium  i^^ 
it  cannot  make  certain  the  person  to  whom  general  language  is  claimed 
to  have  been  intended  to  apply,^'^  and  a  verdict  will  be  set  aside  or 
judgment  arrested  in  such  cases.^*  But  if  from  the  facts  stated  two 
meanings  may  be  attributed  to  the  langupge  used,  one  harmless  and 
the  other  actionable,  the  innuendo  may  complete  the  statement  of  a 
cause  of  action  by  attributing  the  actionable  meaning.^^  The  plaintiff 
is  bound  by  the  meaning  he  places  on  the  defamatory  language  and 
cannot,  during  the  trial,  set  up  a  different  meaningj^"  though  he  may 
abandon  the  innuendo  and  rely  upon  their  natural  meaning  and 
sense."  If  a  complaint  alleges  several  defamatory  charges,  the  fact 
that  the  innuendo  is  limited  to  one  of  the  charges,  does  not  prevent 
a  recovery  of  damages  on  the  others,  if  they  are  established.^^ 

b.     Unnecessary  Innuendo.  —  The  presence  of  an  unnecessary  in- 
nuendo does  not  vitiate  a  complaint,  if  the  words  set  forth  are  libelous 


Ky.  612,  150  S.  W.  810.  Md.— Brins- 
field  V.  Howeth,  107  Md.  278,  68  Atl. 
566,  24  L.  E.  A.  (N.  S.)  583.  S.  D. 
Howe  V.  Thompson,  35  S.  D.  1,  150 
N.  W.  301.  Vt.— Jones  v.  Roberts,  73 
Vt.  201,  50  Atl.  1071.  Wash.— Den- 
ney  v.  Northwestern  Credit  Assn.,  55 
Wash.  331,  104  Pac.  769,  25  L.  R.  A. 
(N.  S.)   1021. 

22.  Ala. — Allen  v.  Fincher,  187  Ala. 
599,  65  So.  848.  Cal.— Grand  v.  Drey- 
fus, 122  Cal.  58,  54  Pac.  389;  Clarke 
V.  Fitch,  41  Cal.  472.  111.— Mahony  v. 
Van  Winkle,  185  111.  App.  609.  Ky. 
Moore  r.  Johnson,  147  Ky.  584,  144 
S.  W.  765.  Me. — Brown  v.  Brown,  14 
Me.  317.  Mass. — Brettun  v.  Anthony, 
103  Mass.  37.  Mo.— Walsh  v.  Pulitzer 
Pub.  Co.,  250  Mo.  142,  157  S.  W.  326, 
Ann.  Cas.  1914C,  985;  Cook  v.  Pulitzer 
Pub.  Co.,  241  Mo.  326,  145  S.  W.  480; 
Powell  V.  Crawford,  107  Mo.  595,  17 
S.  W.  1007;  Church  v.  Bridgman,  6 
Mo.  190;  Winsor  v.  Ottofy,  140  Mo. 
App.  563,  120  S.  W.  693.  N.  Y.— Van 
Hansen  r.  Argenteau,  194  N.  Y.  309, 
87  N.  E.  437,  reversing  124  App.  Div. 
776,  109  N.  Y.  Supp.  238. 

23.  U.  S. — Duvivier  V.  French,  104 
Fed.  278,  43  C.  C.  A.  529.  S.  C— Wil- 
son V.  Hamilton,  9  Rich.  L.  382.  Tex. 
Harris  v.  Santa  Fe  Townsite  Co.,  58 
Tex.  Civ.  App.  506,  125  S.  W.  77. 
Vt.— Gordon  r.  Journal  Pub.  Co.,  81 
Vt.  237,  69  Atl.  742.  W.  Va.— Arga- 
bright  V.  Jones,  46  W.  Va.  144,  32 
S.  E.  995.  Wis. — Arnold  v.  Ingram, 
151  Wis.  438,  138  N.  W.  111. 

[a]  Statutes  dispensing  with  the 
inducement  and  colloquium  have  "giv- 


I  en  to  the  innuendo  increased  force  in 
alleging  the  application  to  plaintiff  of 
the  words  used."  Dabold  v.  Chronicle 
Pub.  Co.,  107  Wis.  357,  83  N.  W.  639. 

24.  Age-Herald  Pub.  Co.  v.  Water- 
man, 188  Ala.  272,  66  So.  16,  Ann. 
Cas.  1916E,  900;  Carter  v.  Andrews,  16 
Pick.  (Mass.)  1;  Bloss  v.  Tobey,  2 
Pick.    (Mass.)    320. 

25.  See  Mellen  v.  Times-Mirror  Co., 
167  Cal.  587,  140  Pac.  277,  and  supra, 
VII,  E,  2. 

Where  ambiguous  the  meaning  is  a 
question  of  fact  for  the  jury.  See 
infra,  XIX,  B. 

26.  Ala.— Smith  Bros.  &  Co.  r.  W.  C. 
Agee  &  Co.,  178  Ala.  627,  59  So.  647, 
Ann.  Cas.  1915B,  129.  Ariz.— Johnston 
f.  Morrison,  3  Ariz.  109,  21  Pac.  465. 
HI.— Sullivan  v.  Illinois  Pub.  &  P.  Co., 
186  111.  App.  268;  Herrick  v.  Tribune 
Co.,  108  111.  App.  244,  on  demurrer. 
Ind. — Hamilton  v.  Lowery,  33  Ind. 
App.  184,  71  N.  E.  54.  Mo.— Smith  v. 
Missouri  Fid.  &  Cas.  Co.,  190  Mo.  App. 
447,  177  S.  W.  737;  Skelley  v.  St. 
Louis  &  S.  F.  R.  R.  Co.,  176  Mo.  App. 
156,  161  S.  W.  877;  Patterson  v.  Evans, 
153  Mo.  App.  684,  134  S.  W.  1030.  Neb. 
Callfas  V.  World  Pub.  Co.,  93  Neb. 
108,  139  N.  W.  830.  N.  Y.— Brown  v. 
Tribune  Assn.,  74  App.  Div.  359,  77 
N.  Y.  Supp.  461.  Tex.— Patterson  v. 
Frazer  (Tex.  Civ.  App.),  79  S.  W. 
1077. 

27.  See  infra,  VII,  E,  3. 

28.  Davis  v.  Hamilton,  85  Minn.  209, 
88  N.  W.  744,  where  the  objection  that 
the  several  causes  of  action  had  not 
been  separately  stated  had  been 
waived. 
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per    se,^^    as    the    innuendo    will    be    treated    as    mere    surplusage.^" 

c.  Improper  Innuendo.  —  An  innuendo  which  attempts  to  place 
upon  the  language  employed  a  meaning  which  it  can  in  no  event  bear, 
does  not  aid  the  pleading, -^^  and  it  should  be  stricken  out  on  motion,'^ 
or  a  demurrer  to  the  complaint  should  be  sustained.^''  But  if  the 
language  charged  is  libelous  per  se,  the  innuendo  may  be  disregarded 
and  the  action  continued.^* 

d.  Form.  —  Innuendoes  are  commonly  set  forth  in  parentheses,  but 
it  is  not  necessary  to  do  so.^°  The  meaning  intended  to  be  conveyed 
must  be  directly  averred.^^ 

E.  Understanding  op  He,vrers.  —  If  words  spoken  are  defamatory 
per  se  and  the  vernacular  of  the  community  is  used,  there  need  be  no 
allegation  that  the  hearers  understood  them  as  referring  to  the  plain- 
tiff, if  it  be  alleged  that  defendant  spoke  them  of  and  concerning 
plaintiff,"  though  such  an  averment  is  sometimes  required  if  the  plain- 


29.  Hart  v.  John  H.  Woodbury  Der- 
matological  Inst.,  113  App.  Div.  281, 
98  N.  Y.  Supp.  1000. 

[a]  "If  the  words  complained  of 
are  actionable  per  se,  and  the  plain- 
tiff by  innuendo  puts  a  construction 
upon  them  different  from  what  they 
would  mean  without  the  innuendo,  the 
count  containing  them  should  be  read 
aa  two  counts,  one  with  the  innuendo 
and  the  other  without  it."  Allen  v. 
Oppenheimer,  166  Fed.  826. 

30.  U.  S.— Culmer  v.  Canby,  101  Fed. 
195,  41  C.  C.  A.  302;  Sipp  v.  Cole- 
man, 179  Fed.  997.  Ala. — Penry  f. 
Dozier,  161  Ala.  292,  49  So.  909.  Colo. 
Eepublican  Pub.  Co.  v.  Miner,  3  Colo. 
App.  568,  34  Pac.  485.  Ga.— White  f. 
Parks,  93  Ga.  633,  20  S.  E.  78.  111. 
Schmisseur  v.  Kreilich,  92  111.  347;  Her- 
hold  V.  White,  114  111.  App.  186. 
Mass. — Haynes  v.  Clinton  Pr.  Co.,  169 
Mass.  512,  48  N.  E.  275.  Mich.— Gustin 
r.  Evening  Press  Co.,  172  Mich.  311, 
137  N.  W.  674,  Ann.  Cas.  1914D,  95; 
Sanford  r.  Eowley,  93  Mich.  119,  52 
N.  W.  1119.  Minn.— State  r.  Shipp- 
man,  83  Minn.  441,  86  N.  W.  431; 
Frederickson  v.  Johnson,  60  Minn.  337, 
62  N.  W.  388.  Mc— Sotham  v.  Drov- 
ers Tel.  Co.,  239  Mo.  606,  144  S.  W. 
428;  Callahan  f.  Ingram,  122  Mo.  355, 
26  S.  W.  1020,  43  Am.  St.  Eep.  583; 
Crandall  v.  Greeves,  181  Mo.  App.  235, 
168  S.  W.  264.  N.  J.— Curley  v.  Feenev, 
62  N.  J.  L.  70,  40  Atl.  678.  N.  Y. 
Thomas  v.  Croswell,  7  Johns.  264,  5 
Am.  Dec.  269;  Adolph  Philipp  Co.  v. 
New  Yorker  Staats  Zeitung,  165  App. 
Div.  377,  150  N.  Y.  Supp.  1044;  Eos 
filter  V.  New  York  Press  Co.,  141  App, 
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Div.  339,  126  N.  Y.  Supp.  325;  Klaw 
V.  New  York  Press  Co.,  137  App.  Div. 
686,  122  N.  Y.  Supp.  437.  Pa.— Me- 
Gearyf.  Leader  Pub.  Co.,  52  Pa.  Super. 
35.  R.  I. — Brown  v.  Providence  Tel. 
Pub.  Co.,  25  E.  I.  117,  54  Atl.  1061. 
Tenn.— Haws  v  Stanford,  4  Sneed  520. 
Tex. — San  Antonio  Light  Co.  V.  Lewy, 
52  Tex.  Civ.  App.  22,  113  S.  W.  574. 
Vt.— Jones  V.  Eoberts,  73  Vt.  201,  50 
Atl.  1071.  Wis.- Kraus  v.  Sentinel 
Co.,  60  Wis.  425,  19  N.  W.  384;  Cottrill 
f.  Cramer,  43  Wis.  242. 

31.  Seller  v.  Jenkins,  97  Ind.  430. 

32.  Gaither  v.  Advertiser  Co.,  102 
Ala.  458,  14  So.  788;  Estelle  v.  Daily 
News  Pub.  Co.,  99  Neb.  397,  156  N.  W. 
645. 

33.  Hanson  v.  Bristow,  87  Kan.  72, 
123  Pac.  725;  Gordon  v.  Journal  Pub. 
Co.,  81  Vt.  237,  69  Atl.  742. 

34.  N.  J.— Feeney  v.  Curley,  62  N. 
J.  L.  70,  40  Atl.  678.  N.  Y.— Mor- 
rison V.  Smith,  177  N.  Y.  366,  69 
N.  E.  725;  Hilder  v.  Brooklyn  Daily 
Eagle,  45  Misc.  165,  91  N.  Y.  Supp. 
983,  but  two  counts  should  be  em- 
ployed. Va. — Payne  v.  Tancil,  98  Va, 
262,  35  S.  E.  725. 

See  swpra,  VII,  D,  3,  b. 

35.  Hemphill  v.  Holley,  4  Minn.  233, 
although  ambiguity  is  occasioned  there- 

by. 

36.  Chiatovich  v.  Hanchett,  88  Fed, 
873.     See  infra,  VII,  E,  3. 

[a]  The  phrase  "meaning  to  In- 
sinuate" has  been  held  sufficient.  Hoyt 
r.  Smith,  32  Vt.  304. 

37.  Cal. — Harris  v.  Zanone,  93  Cal. 
59,  28  Pac.  845  {criticizing  De  Witt  C. 
Wright,  57  Cal.  576);  Ehodes  v.  Naglee, 
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tiff  is  not  expressly  named  in  the  publication.^^  If  the  defamation  be 
couched  in  language  having  a  covert  meaning  not  appearing  upon 
its  face,^®  and  not  defamatory  in  itself/"  or  in  words  not  used  other- 
wise than  as  slang  or  cant  terms,*^  an  allegation  that  they  were  under- 
stood in  a  defamatory  sense  is  required,  and  such  an  allegation  is 
also  necessary  if  the  language  employed  is  ambiguous  and  capable  of 
a  double  meaning,  in  only  one  aspect  of  which  it  would  be  defamatory.'*^ 

No  explicit  averment  nor  any  particular  form  of  allegation  is  re- 
quired; it  is  sufficient  if  the  allegations  state  in  substance  that  the 
words  were  understood  as  imputing  to  the  plaintiff  the  charge  of  which 
he  complains.*^ 

Words  spoken  in  a  foreign  language  should  be  alleged  to  have  been 
understood  by  the  hearers,"  though  this  is  not  regarded  as  an  essential 
allegation  under  all  the  authorities.** 

F.     Publication.  —  Publication  of  a  libel  or  slander*"  by  the  de- 


66  Cal.  677,  6  Pac.  863.  III.— Barnes 
V.  Hamon,  71  111.  609;  Mercy  t\  Tal- 
bot, 189  111.  App.  1.  Kan.— Eekert  v. 
Van  Pelt,  69  Kan.  357,  76  Pac.  909, 
66  L.  E.  A.  266.  Wash. — Compare  Dun- 
lap  V.  Sundberg,  55  Wash.  609,  104 
Pac.  830,  133  Am.  St.  Rep.  1050. 

38.  Northrop  v.  Tibbies,  215  Fed. 
99,  131  C.  C.  A.  407;  Duvivier  v. 
French,  104  Fed.  278,  43  C.  C.  A.  529; 
International  Text-Book  Co.  v-  Leader 
Printing  Co.,  189  Fed.  86. 

39.  Ervin  v.  Record  Pub.  Co.,  154 
Cal.  79,  97  Pac.  21,  18  L.  R.  A.  (N.  S.) 
622;  Maynard  v.  Firemen's  Fund  Ins. 
Co.,  34  Cal.  48;  Glatz  v.  Thein,  47 
Minn.  278,  50  N.  W.  127.  But  see 
Johnson  v.  Bush,  186  Mo.  App.  107, 
171   S.  W.  636. 

[a]  Failure  to  give  an  attorney  a 
rating  in  a  legal  directory  must  bo 
alleged  to  have  been  understood  by  ita 
readers  in  a  libelous  sense.  Kirby  v. 
Martindale,  19  S.  D.  394,  103  N.  W. 
648. 

40.  Floyd  V.  Fordyce,  53  Ind.  App. 
449,  101  N.  E.  825. 

41.  Edwards  v.  San  Jose  Pr.  &  Pub. 
Co.,  99  Cal.  431,  34  Pac.  128,  37  Am. 
St.  Rep.  70. 

[a]  If  judicial  notice  may  be  taken 
of  the  meaning  of  the  expression  used, 
it  is  not  to  be  considered  as  slang 
within  this  rule.  Edwards  r.  San  Jose 
P.  &  Pub.  Co.,  99  Cal.  431,  34  Pac. 
128,  37  Am.  St.  Rep.  70,  judicial  notice 
taken  of  meaning  of  word  "sack"  as 
referring  to  a  political  fund. 

42.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  Ind.— Hamilton  r. 
Lowery,    33    Ind.    App.    184,    71    N.    E. 


54.  la. — Wisner  v.  Nichols,  165  Iowa 
15,  143  N.  W.  1020. 

But  see  Chiatovich  v.  Hanchett,  88 
Fed.   873. 

[a]  Unambiguous  language  does  not 
require  such  an  allegation.  Haynes  v. 
Robertson,  190  Mo.  App.  156,  175  S.  W. 
290. 

43.  Maynard  v.  Firemen 's  Fund  Ins. 
Co.,  47  Cal.  207.  See  also  Chiatovich 
r.  Hanchett,  88  Fed.  873. 

Necessity  of  alleging  that  defendant 
wished  the  hearers  to  understand  the 
words  in  the  sense  given  them  in  the 
innuendo,   see   infra,  III,   G. 

44.  Rich  V.  Scalio,  115  III.  App.  166; 
Sacchetti  r.  Paretto,  24  Pa.  Dist.  812. 

[a]  "It  is  not  presumed  that  the 
hearers  understand  any  language  other 
than  the  vernacular  of  the  country." 
Rich  r.  Scalio,  115  111.  App.  166. 

As  to  pleading  translation,  see  infra, 
VII,  J,  3. 

45.  Peters  v.  Morning  Journal  Assn., 
74  App.  Div.  305,  77  N.  Y.  Supp.  597; 
Simonsen  r.  Herald  Co.,  61  Wis.  626, 
21  N.  W.  799.  But  see  Zeig  v.  Ort, 
3  Chand.   (Wis.)   26,  3  Pin.  30. 

[a]  Where  an  exact  translation  of 
the  language  is  set  out,  it  will  be  pre- 
sumed that  the  persons  to  whom  it 
was  published  understood  it  in  the 
sense  of  the  translation.  Simonsen  v. 
Herald  Co.,  61  Wis.  626,  21  N.  W. 
799. 

46.  Penrv  v.  Dozier,  161  Ala.  292, 
49  So.  909;  Dobbin  r.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  157  Mo.  App.  689,  138 
S.  W.  682. 

[a]  Agency  of  Defendant. — "It  is 
sufl5cient  if  the   complaint   shows  that 
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fendant^^  being  an  essential  part  of  a  cause  of  action  must  be  alleged. 
It  is  sufficient  to  allege  that  the  defendant  published,*^  or  caused  the 
libel  to  be  published*®  at  a  specified  time^"  and  place,^^  without  further 


the  defamatory  matter  was  communi- 
cated to  others  than  the  plaintiff  or 
defendant  by  or  through  the  agency  of 
the  defendant."  Penry  v.  Dozier,  16J 
Ala.  292,  49  So.  909. 

[b]  Averment  that  letter  was  writ- 
ten (!)  and  sent  through  the  mails  is 
insufficient  (Penry  r.  Dozier,  161  Ala. 
292,  49  So.  909);  (2)  it  must  also  be 
alleged  that  it  was  read  by  the  ad- 
dressee. Dickinson  v.  Hathaway,  122 
La.  644,  46  So.  136,  21  L.  E.  A.  (N.  S.) 
33.  (3)  An  allegation  that  defendants 
"caused  said  libel  to  be  directed  and 
mailed  and  sent  through  the  United 
States  mail  to  said  Grant  W.  Kenney 
Grain  Company,  which  letter  was  re- 
ceived by  said  grain  company  and  was 
read  by  said  Grant  W.  Kenney  Grain 
Company,"  was  held  sufficient.  Dob- 
bin V.  Chicago,  E.  I.  &  P.  Ey.  Co.,  157 
Mo.  App.  689,  138  S.  W.  682. 

[c]  Any  publication  other  than 
that  relied  upon  as  the  basis  of  the 
cause  of  action  is  irrelevant.  Gose- 
wisch  V.  Doran,  161  Cal.  511,  119  Pac. 
656. 

47.  Ind. — Watts  v.  Morgan,  50  Ind. 
318.  N.  Y.— Gutkes  v.  New  York  Pro- 
duce Exch.,  46  Misc.  133,  93  N.  Y. 
Supp.  254.  Va. — Donaghe  v.  Eankin, 
4  Munf.  (18  Va.)  261.  Wis.— Eoberts 
V.  Lovell,  38  Wis.  211. 

[a]  Speaking  by  defendant  must  be 
directly  averred  and  not  by  way  of  re- 
cital.    Eoberts  v.  Lovell,  38  Wis.  211. 

48.  Morgan  v.  Black,  132  Ga.  67,  63 
S.  E.  821;  Wilcox  v.  Moon,  63  Vt.  481, 
22  Atl.  80. 

[a]  Though  the  libel  was  contained 
in  a  letter  addressed  to  plaintiff,  a  gen- 
eral averment  of  publication  is  suffi- 
cient. "It  does  not  necessarily  follow 
from  the  form  of  the  libel  that  it  was 
sent  to  her  as  a  letter,  and  so  sent 
as  to  be  seen  onlv  by  her."  Wilcox 
V.  Moon,  63  Vt.  481,  22  Atl.  80. 

49.  Cal.— Bon  est  ell  r.  Shaw,  28  Cal. 
App.  226,  151  Pac.  1149,  in  conjunction 
with  an  allegation  of  ownership  of  the 
paper.  N.  Y.— Hunt  v.  Bennett,  4  E.  D. 
Smith  647.  Va.— Sun  Life  Assur.  Co. 
v.  Bailey,  101  Va.  443,  44  S.  E.  692. 
Wis.— Dabold  r.  Chronicle  Pub.  Co., 
107  Wis.  357.  83  N.  W.  639. 

[a]     Qualification    by     other     facts 
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stated  may  render  such  an  allegation 
insufficient.  Simonsen  v.  Herald  Co., 
61  Wis.  626,  21  N.  W.  799. 

[b]  General  allegation  of  publica- 
tion in  a  newspaper  is  sufficient.  In- 
dianapolis Sun  Co.  V.  Horrell,  53  Ind. 
527. 

[c]  Speaking  the  words  to  reporters 
of  a  newspaper  which  published  the 
statements,  and  an  averment  that  de- 
fendant "thereby"  caused  the  state- 
ments to  be  printed  and  published  is 
insufficient.  Schoepflin  v.  Coffey,  162 
N.   Y.   12,  56   N.   E.   502. 

[d]  Conjunctive  allegation  that  de- 
fendant published  and  caused  to  be 
published  the  libel  of  which  complaint 
is  made  is  sufficient.  Waistel  v.  Hol- 
man,  2  Hall  (N.  Y.)    193. 

50.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909,  "this  rule  is  probably 
changed  in  this  state  because  of  the 
form  prescribed  by  the  code."  Kan. 
Haag  V.  Cooley,  33  Kan.  387,  6  Pac. 
585.  Me.— Cole  v.  Babcoek,  78  Me.  41, 
3  Atl.  545.  Mo. — Anderson  V.  Shock- 
ley,  266  Mo.  543,  181  S.  W.  1151.  Vt. 
Gordon  v.  .Journal  Pub.  Co.,  81  Vt.  237, 
69   Atl.   742. 

Alleging  time  generally,  see  4  Stand- 
ard Proc.   841. 

[a]  Addition  of  phrase  "or  about" 
rendered  an  allegation  indefinite.  Gor- 
don V.  Journal  Pub.  Co.,  81  Vt.  237, 
69  Atl.  742. 

[b]  Statement  of  the  month  with- 
out specifying  the  day  has  been  held 
sufficient.  Allen  v.  Fincher,  187  Ala. 
599,   65   So.   946. 

[c]  Allegation  on  information  and 
belief  as  to  the  time  and  place  of  pub- 
lication is  sufficient.  McKinney  v.  Eob- 
erts, 68  Cal.  192,  8  Pac.  857. 

[d]  Continuando  should  not  be  em- 
ployed in  alleging  the  time  of  the 
publication.  Swinney  v.  Nave,  22  Ind 
178;  Gray  v.  Nellis,  6  How.  Pr.  (N.  Y.) 
290.  But  see  Burbank  v.  Horn,  39  Me. 
233. 

[e]  Upon  proper  objection  for  un- 
certainty or  indefiniteness,  allegations 
of  time  and  place  may  be  compelled. 
Haag  V.  Cooley,  33  Kan.  387,  6  Pac. 
585. 

51.  Ala. — Penry  v-  Dozier,  161  Ala 
292,  49  So.  909.    Kan.— Haag  v.  Cooley, 
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detailing  the  circumstances.'^  The  method  of  publication,  while  not 
essential  to  the  statement  of  a  cause  of  action,^'  must  be  set  forth 
upon  proper  objection  for  indefiniteness  or  uncertainty.^*  An  aver- 
ment that  slanderous  words  were  spoken  in  the  presence  of  some 
person  or  persons  is  required,*'  but  no  particular  form  of  averment 
is  necessary.*®  The  names  of  the  persons  to  whom  the  publication  was 
made  need  not  be  given.*^ 

G.  Malice,  Intent  and  Lack  of  Probable  Cause.  —  1.  Generally. 
The  necessity  for  allegations  as  to  the  mental  state  of  the  defendant 
when  he  made  the  defamatory  publication  depends  upon  whether  his 
state  of  mind  is  regarded  as  an  essential  element  of  the  cause  of 


33  Kan.  387,  6  Pac.  585.  Mo.— Ander- 
son V.  Shockley,  266  Mo.  543,  181  S. 
W.  1151.  Pa. — Weidman  v.  Kunsman, 
41   Pa.   Co.  Ct.  241. 

Alleging  place  generally,  see  4  Stand- 
ard Proc.  844. 

[a]  Statute  dispensing  with  allega- 
tions, showing  application  to  plaintiff 
of  the  language  employed  does  not  dis- 
pense with  the  necessity  for  this  al- 
legation. Anderson  v.  Shockley,  266 
Mo.  543,  181  S.  W.  1151. 

[b]  Designation  of  the  city  in  which 
the  publication  was  made  is  sufficiently 
definite.  Johnson  v.  Bush,  186  Mo. 
App.  107,  171  S.  W.  636. 

52.  Indianapolis  Sun  Co.  v.  Horrell, 
53  Ind.  527;  Hamilton  v.  Lowery,  33 
Ind.  App.  184,  71  N.  E.  54;  Johnson 
V.  Bush,  186  Mo.  App.  107,  171  S.  W. 
636. 

[a]  Basis  of  this  rule  is  that  a 
party  is  not  required  to  plead  his  evi- 
dence. Johnson  v.  Bush,  186  Mo.  App. 
107,  171   S.  W.  636. 

53.  Penry  v.  Dozier,  161  Ala.  292,  49 
So.  909;  Morgan  v.  Black,  132  Ga.  67, 
63  S.  E.  821. 

54.  Sinclair  v.  Dalien,  73  Tex.  73, 
11  S.  W.  147;  Dick  v.  Northern  Pac. 
By.  Co.,  86  Wash.  211,  150  Pac.  8,  Ann. 
Cas.  1917A,  638.  Compare  Morgan  v. 
Black,  132  Ga.  67,  63  S.  E.  821. 

[a]  Basis  of  the  Rule. — "There  are 
so  many  methods  of  publication  of  a 
libel,  by  reading  it  to  persons,  by  post- 
ing? by  scattering  it  in  public  places, 
by  letters,  by  newspapers  and  pamph- 
lets, etc.,  that  good  pleading  under 
our  system  would  require  the  plaintiff 
to  inform  the  defendant  by  averment 
what  kind  of  publication  would  be  re- 
lied upon."  Sinclair  v.  Dalien,  73  Tex. 
73,  11  S.  W.  147. 

55.  Deddrick  v.  Mallery,  143  App. 
Div.  819,  127  N.  Y.  Supp.  1023;  Wood 


V.  Gilchrist,  1  Code  Rep.   (N.  Y.)   117. 

56.  Hurd  v.  Moore,  2  Ore.  85. 

[a]  "The  word  'published'  imports 
that  the  words  were  spoken  in  the 
presence  of  some  third  person."  Ala. 
Penry  v.  Dozier,  161  Ala.  292,  49  So. 
909.  Ind. — Hamilton  v.  Lowery,  33  Ind. 
App.  184,  71  N.  E.  54.  la.— Burton 
t:.  Burton,  3  G.  Gr.  316.  Ky.— Hanning 
V.  Bassett,  12  Bush  361.  Mass. — See 
Downs  v.  Hawley,  112  Mass.  237.  N.  Y. 
Duel  V.  Agan,  1  Code  Rep.  134.  N.  C. 
Watts  V.  Greenlee,  13  N.  C.  115. 
Ore. — Hurd  v.  Moore,  2  Ore.  85. 

[b]  The  terms  "conversations," 
"discourses,"  "publish,"  "imply  the 
presence  of  hearers,  and  sufficiently  in- 
dicate that  the  declarations  were  pub- 
lic and  notorious."  Hurd  v.  Moore,  2 
Ore.    85. 

[c]  That  the  publication  was  made 
in  the  hearing  of  the  persons  named  as 
being  present  need  not  be  alleged.  Han- 
ning V.  Bassett,  12  Bush  (Ky.)  361; 
Burbank  v.  Horn,  39  Me.  233. 

57.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  Ind.— Hutts  v.  Hutts, 
51  Ind.  581.  Mo. — Atwinger  v.  Fell- 
ner,  46  Mo.  276;  Johnson  v.  Bush,  186 
Mo.  App.  107,  171  S.  W.  636.  But 
see  Anderson  v.  Shockley,  266  Mo.  543, 
181  S.  W.  1151.  Neb.— Fitzgerald  v. 
Young,  89  Neb.  693,  132  N.  W.  127. 

[a]  Certainty  in  this  respect  may 
be  compelled  by  proper  objection, 
where  it  is  possible.  Haag  v.  Cooley, 
33  Kan.  387,  6  Pac.  585.  But  see 
Johnson  v.  Bush,  186  Mo.  App.  107,  171 
S.  W.  636,  holding  under  the  Missouri 
statute  governing  the  mode  of  alleging 
a  libel  or  slander,  plaintiff  cannot  be 
compelled  to  set  forth  the  names  of 
the  hearers. 

[b]  Allegation  is  surplusage  and  a 
complaint  would  be  supported  by  proof 
of  a  publication  to  persons  other  than 
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action.'*  Statements  will  be  found  in  many  cases,  particularly  the 
early  ones  to  the  effect  that  malice  is  the  gist  of  the  action  or  that 
the  publication  must  have  been  maliciously  made  and  some  cases  say 
that  malice  must  be  pleaded  in  some  manner.^'  But  by  the  prrat 
weight  of  authority  it  is  now  recognized  that  where  a  false  and  de- 
famatory publication  has  been  made,  malice  is  either  immaterial  or 
is  conclusively  implied,  unless  the  occasion  be  privileged,  or  punitive 
damages  are  sought,®"  and  need  not,  therefore,  be  alleged,*'^  except 
where  the  publication  would  otherwise  appear  to  be  privileged,®^  or 
in  support  of  a  claim  of  exemplary  damages.®^  An  allegation  of  want 
of  probable  cause  is  unnecessary,®*  and  it  need  not  be  alleged  that  the 
publication  was  made  "wantonly."*"  Ordinarily,  knowledge  on  the 
part  of  the  defendant  of  the  defamatory  character  of  the  language 
employed,  need  not  be  averred,®®  except  where  lack  of  malice  would 
be  regarded  as  a  defense  to  the  action.®^  So  it  is  not  necessary  to 
allege  that  the  defendant  intended  the  defamatory  meaning  ascribed 
to  the  words  by  the  pleader.®' 

Malice,  where  deemed  material  or  essential,  may  be  sufficiently®^  al- 


those  named  in  the  complaint.     Penry 
V.   Dozier,  161   Ala.  292,  49   So.  909. 

Variance  and  necessity  of  proving 
the  names  of  all  persons  to  whom  the 
publication  was  made,  see  infra,  XVIII, 
B. 

58.  See  Odgers  on  Libel  and  Slander 
(5th  ed.),  pp.  4,  341. 

59.  See  the  following  cases:  Ky. 
Banning  v.  Bassett,  12  Bush  361.  Miss. 
Dedeaux  r.  King,  92  Miss.  38,  45  So. 
466.  N.  J.— Holmes  v.  Webster,  62  N. 
J.  L.  55,  40  Atl.  778.  R.  I.— Henry 
V.  Cherry,  30  E.  I.  13,  73  Atl.  97,  136 
Am.  St.  Rep.  928,  24  L.  R.  A.  (N.  S.) 
991.  Va.— Dillard  v.  Collins,  25  Gratt. 
(66  Va.)  343. 

[a]  Good  faith  may  so  appear  on 
the  face  of  the  matter  published  as  to 
disprove  the  allegation  of  malice.  Bass 
V.  Matthews,  69  Wash.  214,  124  Pac. 
384. 

60.  See  8  Ency.  of  Ev.  196;  Odgers 
on  Libel  and  Slander  (5th  ed.),  pp. 
4,  341. 

61.  TJ.  S.— White  r.  Nicholls,  3  How. 
266,  11  L.  ed.  591.  Cal.— Harris  r. 
Zanone,  93  Cal.  59,  28  Pac.  845.  Ind. 
Burton  v.  Beasley,  88  Ind.  401.  La. 
Covington  v.  Roberson,  111  La.  326,  35 
So.  586.  Compare  Dickinson  v.  Hath- 
away, 122  La.  644,  48  So.  136;  St. 
Louis  Church  r.  Blanc,  8  Rob.  51.  N.  J. 
Holmes  v.  Webster,  62  N.  J.  L.  55,  40 
Atl.  778.  N.  Y.— See  Hunt  v.  Bennett, 
19  N.  Y.  173.  Okla.— Smith  v.  Gillis, 
151   Pae.  869. 

62.  See  infra,  VII,  G,  2. 
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63.  See  Baldwin  v.  Genung,  70  App. 
Div.  271,  74  N.  Y.  Supp.  835,  and  13 
Standard  Proc.  367. 

64.  Ivev  r.  Pioneer  Sav.  &  L.  Co., 
113  Ala.  349,  21  So.  531;  Larkin  v. 
Noonan,  19  Wis.  82. 

65.  Bowden  r.  Bailes,  101  N.  C.  612, 
8  S.  E.  342.  But  see  Branaman  v. 
Hinkle,   137   Ind.   496,   37   N.   E.  546. 

66.  Andrew  v.  Deshler,  43  N.  J.  L. 
16. 

[a]  Knowledge  that  papers  sold 
contained  the  defamatory  matter  need 
not  be  averred.  Street  v.  Johnson,  80 
Wis.  455,  50  N.  W.  395,  27  Am.  St. 
Rep.  42,  14  L.  R.  A.  203. 

67.  See  Smith  v.  Ashley,  11  Mete. 
(Mass.)  367,  45  Am.  Dec.  216;  Cald- 
well V.  Raymond,  2  Abb.  Pr.  (N.  Y.) 
193. 

68.  Wilcox  V.  Moon,  63  Vt.  481,  22 
Atl.   80. 

[a]  But  see  Maynard  v.  Firemen's 
Fund  Ins.  Co.,  47  Cal.  207,  holding 
that  the  charge  not  being  libelous  per 
se,  plaintiff  must  allege  that  defendant 
intended  them  to  be  taken  in  the  sense 
alleged  by  the  innuendo. 

69.  N.  J.— Holmes  r.  Webster,  62  N. 
J.  L.  55,  40  Atl.  778.  N.  Y.— Bingham 
V.  Gaynor,  68  Misc.  565,  125  N.  Y. 
Supp.  216.  Wyo.— Kutcher  v.  Post 
Printing  Co.,  23  Wyo.  178,  147  Pae. 
517,  149  Pac.  552,  express  malice  may 
be  shown  under  such  an   averment. 

But  see  Dickinson  v.  Hathawav,  122 
La.  644,  48  So.  136,  21  L.  R.  A.  (N.  S.) 
33. 
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leged  either  by  a  direct  averment,  or  by  a  statement  of  the  facts 
from  which  it  is  implied/" 

2.  Privileged  Publication.  —  Ordinarily  a  defense  of  privilege  need 
not  be  anticipated/^  and  the  general  rules  as  to  the  necessity  and  man- 
ner of  alleging  malice  apply  though  the  defendant  makes  a  claim  of 
privilege.''^  But  if  the  qualified  privilege  of  the  publication  appears 
upon  the  face  of  the  complaint,  the  pleading  must  expressly  allege 
the  existence  of  malice  on  the  part  of  the  defendant.''^ 

H.  Falsity.  —  The  falsity  of  the  alleged  defamatory  words  is  a 
material  fact  which  must  be  alleged,^*  though  it  is  sometimes  said 
that  if  the  charge  made  is  defamatory  on  its  face  no  allegation  of  its 


[a]  Conclusion  of  Law. — An  allega- 
tion that  defendant  published  an  article 
"recklessly  and  willfully"  is  not  a 
conclusion  of  law:  "To  have  stated 
the  facts  showing  the  animus  of  the 
defendant  in  making  the  publication 
would  have  been  to  allege  the  evidence 
by  which  the  fact  .  .  .  could  be 
proved."  San  Antonio  Light  Pub.  Co. 
V.  Lewy,  52  Tex.  Civ.  App.  22,  113 
S.  W.  574,  580. 

[b]  "Any  form  of  words  will  suffice 
from  which  the  malicious  intent  can 
be  inferred."  Holmes  v.  Webster  (N. 
J.  L.),  40  Atl.   778. 

70.  See  Bingham  f.  Gaynor,  68 
Misc.  565,  125  N.  Y.  Supp.  216,  and 
the  cases  cited  supra,  this  section.  But 
see  San  Antonio  Light  Co.  v.  Lewy, 
52  Tex.  Civ.  App.  22,  113  S.  W.  574, 
containing  a  dictum  to  the  effect  that 
an  express  averment  is  necessary. 

[a]  Allegations  of  repetitions  of  the 
defamatory  language,  though  unneces- 
sary, are  relevant  and  proper  as  they 
have  a  bearing  upon  the  question  of 
malice.  Jean  v.  Hennessy,  69  Iowa 
373,  28  N.  W.  645;  Earley  v.  Winn, 
129  Wis.  291,  109  N.  W.  633,  such 
allegations  may  be  embodied  in  the 
same  count  as  the  publication  relied 
on. 

[b]  Characterizing  the  defamatory 
matter  as  a  "libel"  is  a  sufficient  aver- 
ment of  malice  in  publishing  it.  Hunt 
V.  Bennett,  19  N.  Y.  173. 

71.  See  infra,  VII,   I. 

72.  Cal. — Harris  r.  Zanone,  93  Cal. 
59,  28  Pae.  845.  lU.— Adair  v.  Timblin, 
186  111.  App.  133.  N.  J.— Empire  Cream 
Separator  Co.  v.  De  Laval  Dairy  Sup- 
ply Co.,  75  N.  J.  L.  207,  67  Atl.  711. 
S.  D.— Niblo  V.  Ede,  35  S.  D.  359,  152 
N.  W.  284,  that  defendant  "willfully, 
falsely  and  with  malice"  published  the 
libel  is  sufficient. 

[a]     The    facts   constituting   malice 


need  not  be  set  forth.     Adair  v.  Tim- 
blin, 186  111.  App.  133. 

[b]  Averment  of  falsity  is  a  suffi- 
cient averment  of  malice.  Adair  v. 
Timblin,  186  111.  App.  133.  See  Purdy 
V.  Carpenter,  6  How.  Pr.   (N.  Y.)   361. 

73.  Cadle  r.  Miclntosh,  51  Ind.  App. 
.-;65,  99  N.  E.  779;  Henry  v.  Moberly, 
6  Ind.  App.  490,  33  N.  E.  981.  See 
Dickinson  v.  Hathaway,  122  La.  644,  48 
So.  136,  21  L.  E.  A.  (N.  S.)  33,  hold- 
iiig  that  knowledge  of  falsity  must  be 
alleged  in  addition  to  the  use  of  the 
word  "malicious." 

[a]  "Ordinarily,  all  that  the  plain- 
tiff in  an  action  for  libel  is  required 
to  do  is  to  allege  and  prove  the  pub- 
lication of  the  libelous  language  by  the 
defendant  concerning  him.  If  the  de- 
fendant desires  to  show,  in  his  defense, 
that  the  publication  was  either  justified 
or  privileged,  he  has  the  right  to  do 
so.  But  in  this  case  appellee,  as  to 
the  privilege,  has  given  the  appellant 
the  benefit  thereof  in  her  complaint. 
It  is  an  elementary  rule  of  pleading 
that  the  defendant  is  not  required  to 
interpose  a  defense  which  appears  on 
the  face  of  the  complaint.  .  .  .  With- 
out any  averment  of  malice  on  the  part 
of  appellant,  and  in  the  absence  of 
facts  which  disclose  the  privilege,  the 
complaint  would,  undoubtedly,  have 
stated  a  good  cause  of  action."  Be- 
cause of  the  want  of  an  averment  of 
express  malice,  the  complaint  was  held 
defective.  Henry  v.  Moberlv,  6  Ind. 
App.  490,  33  N.  E.  981. 

[b]  An  allegation  that  the  language 
was  false  and  malicious  is  not  suffi- 
cient, but  the  complaint  must  further 
show  that  the  defendant  acted  ma- 
liciously in  publishing  it.  Henry  v. 
Moberly,  6  Ind.  App.  490,  33  N.  E. 
981. 

74.  Ala. — Ivey  v.  Pioneer  Sav.  &  L. 
Co.,    113    Ala.    349,    21    So.    531.     Md. 
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falsity  is  required,  since  its  truth  is  a  matter  of  defense  to  be  specially- 
pleaded  by  defendant."  A  direct  allegation  of  falsity  is  not,  however, 
always  required.'^® 

1,  Negativing  Privilege.  —  1.  Generally.  —  The  complaint  need 
not  allege  or  show  that  the  publication  was  unprivileged,''^  unless  the 
facts  stated  show  that  the  publication  was  made  on  a  privileged  oc- 
casion/^ in  which  event  other  facts  must  be  alleged  sufficient  to  rebut 
the  apparent  privilege.'" 

2,  Charge  Made  During  Judicial  Proceedings.  —  Where  the  charge 
is  alleged  to  have  been  made  during  judicial  proceedings,  facts  must 
be  set  forth  bringing  the  case  within  one  of  the  exceptions  to  the 
rule  of  privilege,^''  as  by  showing  that  the  words  used  were  irrelevant 
and  immaterial  to  the  cause  or  inquiry  before  the  court.^'- 


Bottomly  v.  Bottomly,  80  Md.  159,  30 
Atl.  706.  Mass.— Rice  v.  Albee,  164 
Mass.  88,  41  N.  E.  122.  N.  D.— Guild 
f.  More,  32  N.  D.  432,  155  N.  W.  44. 
Wash. — Whitehouse  v.  Cowles,  48  Wash. 
546,  93  Pac.   1086. 

[a]  General  allegation  of  falsity 
may  mean  that  the  charge  is  false  only 
in  the  sense  charged  in  the  innuendo. 
Snyder  f.  Tribune  Co.,  161  Iowa  671, 
143  N.  W.  519. 

[b]  Knowledge  by  the  defendant  of 
the  falsity  of  the  charges  was  required 
to  be  averred  in  addition  to  an  ex- 
press averment  of  malice,  where  the 
charge  would  otherwise  have  been 
privileged.  Dickinson  v.  Hathaway,  122 
La.  644,  48  So.  136,  21  L.  R.  A.  (N. 
S.)    33. 

75.  See  Thomas  v.  Bowen,  29  Ore. 
258,  45  Pac.  768  (dictum  based  upon 
the  erroneous  assumption  that  what  is 
presumed  need  not  be  pleaded);  Wil- 
son V.  Sun  Pub.  Co.,  85  Wash.  503,  148 
Pac.  774,  Ann.  Cas.  1917B,  442.  Com- 
pare Whitehouse  v.  Cowles,  48  Wash. 
546,  93  Pac.  1086. 

76.  Cameron  v.  Cameron,  162  Mo. 
App.  110,  144  S.  W.  171.  And  see  Born 
V.  Rosenow,  84  Wis.  620,  54  N.  W. 
1089. 

[a]  From  the  averment  of  malice, 
falsity  may  be  inferred.  Holmes  f. 
Webster,  62  N.  J.  L.  55,  40  Atl.  778. 
Compare  Dickinson  v.  Hathawav,  122 
La.  644,  46  So.  136,  21  L.  R.  A.  (N.  S.) 
33. 

[b]  Complaint  which  impliedly  neg- 
atives every  charge  made  in  the  de- 
famatory matter,  by  direct  and  positive 
allegations  of  contrary  facts,  is  suflfi- 
cient.  Wilson  v.  Sun  Pub.  Co.,  85  Wash. 
503,  148  Pac.  774.  Ann.  Cas.  1917B, 
U2. 

Vv2l.  XVIII 


[e]  "To  say  that  the  publication  is 
false  is  equivalent  to  saying  that  the 
matter  contained  in  it  is  false." 
Spreekels  r.  Kleinschmidt,  196  Fed.  375, 
116  C.  C.  A.  89.  "The  averment  that 
defendant  spoke  'the  false  and  scan- 
dalous words  following,'  "  was  held 
sufficient  against  a  general  demurrer. 
Haskins  v.  Jordan,  123  Cal.  157,  55 
Pac.  786. 

[d]  Characterizing  the  words  a 
"libel"  held  sufficient  allegation  of 
falsitv  and  malice.  Hunt  v.  Bennett, 
19  N.'Y.  173. 

77.  Cal.— Dixon  v.  Allen,  69  Cal.  527, 
11  Pac.  179,  even  under  a  statute  de- 
fining libel  as  an  unprivileged  publica- 
tion. N.  Y. — Hinrichs  v.  Butts,  149 
App.  Div.  236,  133  N.  Y.  Supp.  769. 
N.  C— Gudger  v.  Penland,  108  N.  C. 
593,  13  S.  E.  168,  23  Am.  St.  Rep. 
73.  S.  D. — Howe  v.  Thompson,  35  S.  D. 
1,   150   N.   W.   301. 

Necessity  of  defendant's  pleading 
privilege,  see  infra,  IX,  C,  1. 

78.  Johnson  v.  Brown,  13  W.  Va. 
71. 

79.  See  infra,  VII,  I,  2. 
Necessity     of     alleging     malice     or 

knowledge   of  falsity,   see   supra,   "VII, 
G,  2. 

80.  Johnson  v.  Brown,  13  W.  Va. 
71. 

81.  lU.— Schwender  v.  Smith,  152  111. 
App.  436.  Mich.— Hartung  v.  Shaw,  130 
Mich.  177,  89  N.  W.  701.  Minn.— Stew- 
art V.  Wilson,  23  Mjnn.  449.  Wash. 
Miller  v.  Gust,  71  Wash.  139,  127  Pac. 
845. 

[a]  Averment  that  statements  were 
false  and  malicious  is  insufficient. 
Hartung  v.  Shaw,  130  Mich.  177,  89 
N.  W.   701. 

[b]  Facts  showing  the  irrelevancy 
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J.    Pleading  the  Defamatory  Matter.  —  1.    In  General.  —  The 

precise  defamatory  language  used  must  be  set  forth  in  the  complaint  f^ 
a  statement  of  the  substance  and  effect  of  the  language  used  will  not 
suffice,"*^  though,  a  few  authorities  treat  such  a  statement  as  sufficient.^* 
If  the  charge  be  one  of  false  swearing,  the  testimony  or  matter  charged 
to  have  been   falsely  sworn   to  need  not  ordinarily  be   set  forth.*" 


must  be  set  up,  as  the  general  allega- 
tion of  irrelevancy  is  but  a  conclusion 
of  the  pleader.  Schwender  v.  Smith, 
152  111.  App.  436. 

[e]  Allegation  of  Irrelevancy  a 
Conclusion. — Where  the  facts  bearing 
upon  the  relevancy  of  the  charge  to 
the  judicial  proceedings  are  set  forth, 
as  where  a  complaint  containing  the 
alleged  libel  is  pleaded  at  length,  an 
averment  of  the  irrelevancy  of  charge 
is  a  mere  legal  conclusion  and  does 
not  aid  the  pleading,  since  the  facts 
pleaded  show  whether  the  charge  was 
pertinent  to  matter  before  the  court. 
Gosewich  v.  Doran,  161  Cal.  511,  119 
Pac.   656. 

82.  Cal.— Des  Granges  v.  Crall,  27 
Cal.  App.  313,  149  Pac.  777.  Ga. 
White  V.  Parks,  93  Ga.  633,  20  S.  E. 
78.  Ind. — Branaman  v.  Hinkle,  137  Ind. 
496,  37  N.  E.  546.  Ky.— Schulten  v. 
Bavarian  Brew.  Co.,  96  Ky.  224,  28 
S.  W.  504.  Mich. — Bourreseau  v.  De- 
troit Evening  Journal  Co.,  63  Mich. 
425,  30  N.  W.  376,  6  Am.  St.  Kep. 
320.  Mo. — Remmers  v.  Eemmers,  217 
Mo.  541,  117  S.  W.  1117.  Mont.— Lem- 
mer  v.  The  Tribune,  50  Mont.  559,  148 
Pac.  338.  N.  H.— Gendron  v.  St. 
Pierre,  72  N.  H.  400,  56  Atl.  915;  Par- 
sons f.  Bellows,  6  N.  H.  289,  25  Am. 
Dec.  461.  N.  J. — Holmes  v.  Webster, 
62  N.  J.  L.  55,  40  Atl.  778.  N,  Y. 
Forsyth  V.  Edmiston,  5  Duer  653; 
Crowell  V.  Schneider,  165  App.  Div. 
690,  151  N.  Y.  Supp.  160;  McNamara 
V.  Goldan,  118  App.  Div.  221,  103  N. 
Y.  Supp.  160.  N.  C— Burns  v.  Wil- 
liams, 88  N.  C.  159.  R.  I.— Kenyon 
V.  Cameron,  17  R.  I.  122,  20  Atl.  233. 
S.  C. — Bagley  v.  Johnston,  4  Rich.  L. 
22.  Tex. — Runge  v.  Franklin,  72  Tex. 
585,  10  S.  W.  721,  13  Am.  St.  Rep. 
833,  3  L.  R.  A.  417;  Bradstreet  Co. 
V.  Gill,  72  Tex.  115,  9  S.  W.  753,  13 
Am.  St.  Rep.  768,  2  L.  R.  A.  405. 
Compare  Texas  Furniture  Co.  v.  Meyers 
(Tex.  Civ.  App.),  167  S.  W.  766.  Vt. 
Merritt  r.  Dearth,  48  Vt.  65. 

[a]  Basis  of  the  Rule. — ' '  The  words 
must  be  set  out  in  order  that  the  court 


may  determine,  either  with  or  without 
the  aid  of  the  innuendo,  whether  tney 
constitute  a  ground  of  action,  and  also 
that  the  defendant  may  know  the 
charge  against  him  and  what  defense 
can  be  made  to  the  action  by  plead- 
ing and  proof."  Holmes  v.  Webster, 
62  N.  J.  L.  55,  40  Atl.  778. 

[b]  A  charge  of  the  adoption  and 
repetition  of  the  words  of  another  re- 
quires an  allegation  of  the  language 
used  by  the  first  speaker.  Blessing  v. 
Davis,  24  Wend.  (N.  Y.)   100. 

[c]  Attaching  a  copy  of  the  article 
to  the  complaint,  as  an  exhibit,  is  a 
practice  which  is  not  approved.  Bin- 
der V.  Pottstown  Daily  News  Pub.  Co., 
33  Pa.  Super.  411.  Compare  the  title 
"Exhibits." 

Variance,  and  the  extent  to  which 
the  precise  language  used  is  required 
to  be  proved,  see  infra,  XVIII,  A. 

83.  Ind.— Rock  v.  McClarnon,  95 
Ind.  415.  Ky. — Taylor  v.  Moran,  4 
Mete.  127.  Minn. — American  Book  Co. 
V.  Kingdom  Pub.  Co.,  71  Minn.  363, 
73  N.  W.  1089.  N.  Y.— Ward  v.  Clark, 
2  Johns.  10,  3  Am.  Dec.  383;  Deddrick 
V.  Mallery,  143  App.  Div.  819,  127 
N.  Y.  Supp.  1023;  Drohan  v.  O'Brien, 
76  App.  Div.  265,  78  N.  Y.  Supp.  430; 
Battersby  v.  Collier,  34  App.  Div.  347, 
54  N.  Y.  Supp.  363.  But  see  Hull  v. 
Vreeland,  18  Abb.  Pr.  182,  42  Barb. 
543.  N.  C— Burns  v.  Williams,  88  N. 
C.  159.  S.  D.— Kirby  r.  Martindale,  19 
S.  D.  394,  103  N.  W.  648.  Tex.— Brad- 
street  Co.  V.  Gill,  72  Tex.  115,  9  S. 
W.  753,  13  Am.  St.  Rep.  7G8,  2  L.  R. 
A.  405.  Wis.— Schubert  V.  Riehter,  92 
Wis.  199,  66  N.  W.  107. 

84.  Me.— Kimball  v.  Page,  96  Me. 
487,  52  Atl.  1010;  True  r.  Plumley, 
36  Me.  466.  Mass.— May  r.  Wood,  172 
Mass.  11,  51  N.  E.  191;  Rice  v.  Albee, 
164  Mass.  88,  41  N.  E.  122.  Pa.— Luke- 
hart  r.  Byerly,  53  Pa.  418;  Tipton  V. 
Kahle,  3  Watts  93.  But  see  Rahauser 
r.  Schwerger  Barth,  3  Watts  28. 

85.  Gudger  r.  Penland,  108  N.  C. 
593,  13  S.  E.  168,  23  Am.  St.  Rep. 
73. 
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2.  Material  Portion  of  the  Publication.  —  A  complaint  which  sets 
forth  the  particular  or  material  portion  of  the  publication  of  which 
complaint  is  made  will  be  held  sufficient,^®  if  the  portion  omitted  does 
not  materially  qualify  or  alter  the  sense  of  the  entire  publication," 
though  it  has  been  held  that  upon  proper  objection  for  uncertainty 
the  court  may  compel  plaintiff  to  set  forth  the  whole  publication.^^ 

3.  Publication  in  Foreign  Language.  —  If  the  publication  be  made 
in  a  foreign  language,  the  words  should  be  set  out  in  the  language 
in  w^hich  they  were  spoken  or  written,  with  a  translation  of  their 
meaning  into  English, ^^  though  in  some  states  under  special  statutes, 
it  is  sufficient  merely  to  set  forth  the  translation.®*^  It  should  be 
averred  that  the  translation  is  correct  and  accurate.®^ 

K.     Good  Character.  —  An  allegation  of  plaintiffs'  good  character 
is  unnecessary,  though  it  is  frequently  made.®^ 
L.     Damages.  —  1.     Generally.  —  The  pleading  of  damages  in  gen- 


[a]  Rule  Stated. — "It  was  not  nec- 
essary that  the  plaintiff  should  set 
forth  the  language  or  substance  of  the 
testimony  delivered  by  him  and  re- 
ferred to  by  the  defendant  as  con- 
stituting the  false  swearing,  iinless  the 
defendant,  when  speaking  the  slander- 
ous words,  went  on  to  specify  what  the 
plaintiff  did  swear  or  in  what  par- 
ticulars his  testimony  was  false." 
Gudger  v.  Penland,  108  N.  C.  593,  600, 
13  S.  E.  168,  23  Am.  St.  Rep.  73. 

86.  Ala.— Weir  v.  Hoss,  6  Ala.  881. 
Ky. — Register  Newspaper  Co.  v.  Wor- 
ten,  33  Ky.  L.  Rep.  840,  111  S.  W. 
693.  Minn. — Blethen  v.  Stewart,  41 
Minn.  205,  42  N.  W.  932.  N.  H.— Edger 
ley  V.  Swain,  32  N.  H.  478.  Pa. 
Emory  v.  McCoy,  36  Pa.  Co.  Ct.  396. 
Tex.— Wallis  v.  Walker,  73  Tex.  8,  11 
S.  W.  123. 

[a]  Basis  of  the  Rule, — ' '  To  require 
of  plaintiff  to  set  forth,  in  addition  to 
the  extract,  the  context,  in  order  to 
show  that  the  apparent  sense  of  the 
extract  is  not  changed  by  the  context, 
would  be  really  to  require  him  to  plead 
a  negative,  to  require  him  to  anticipate 
what  properly  ought  to  come  from  the 
other  side."  Blethen  v.  Stewart,  41 
Minn.  205,  42  N.  W.  932. 

[b]  Irrelevant  portions  of  a  publi- 
cation may  be  stricken  from  the  com- 
plaint. Evening  Post  Co.  v.  Richard- 
son, 113  Ky.  641,  68  S.  W.  665. 

[c]  Fact  that  the  matter  set  forth 
"wag  part  of  an  answer  in  a  case  pend- 
ing in  the  courts  need  not  appear. 
Meriwether  r.  Publishers  George  Knapp 
&  Co.,  211  Mo.  199,  109  S.  W.  750,  16 
L.  R.  A.   (N.  S.)  953. 
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87.  Meriwether  v.  Publishers  Geo. 
Knapp  &  Co.,  211  Mo.  199,  109  S.  W. 
750,  16  L.  R.  A.  (N.  S.)  953;  Wallis 
r.  Walker,  73  Tex.  8,  11  S.  W.  123. 

88.  McClure  v.  Review  Pub.  Co.,  38 
Wash.  160,  80  Pac.  303,  series  of  news- 
paper articles  which  in  their  entirety 
showed  a  qualified  privilege. 

89.  Ind. — Kerschbaugher  v.  Slusser, 
12  Ind.  453;  Hickley  v.  Grosjean,  6 
Blackf.  351.  Mass. — Romano  V.  De 
Vito,  191  Mass.  457,  78  N.  E.  105. 
N.  Y.— Lettmann  v.  Ritz,  3  Sandf.  734; 
Wormouth  v.  Cramer,  3  Wend.  394. 
Ohio. — Heeney  v.  Kilbane,  59  Ohio  St. 
499,  53  N.  E.  262.  Pa.— Rahauser  v. 
Sehwerger  Barth,  3  Watts  28.  Wis. 
Pelzer  v.  Benish,  67  Wis.  291,  30  N. 
W.  366;  Simonsen  r.  Herold  Co.,  61  Wis. 
626,  21  N.  W.  799;  Zeig  v.  Ort,  3  Pin. 
SO. 

Understanding  of  hearers  when  for- 
eign language  used,  see  supra,  VII,  E. 

90.  Stevens  v.  Kobayshi,  20  Cal. 
App.  153,  128  Pac.  419;  Butts  v.  Long, 
94  Mo.  App.  687,  68  S.  W.  754. 

91.  Pelzer  v.  Benish,  67  Wis.  291, 
30  N.  W.  366. 

[a]  An  averment  that  the  word* 
"being  translated  into  the  English 
language  read  as  follows,"  is  "a  suffi- 
cient allegation  that  the  translation  is 
a  correct  translation."  Dr.  Shoop  Fam- 
ily Medicine  Co.  v.  Wernich,  95  Wis. 
164,  70  N.  W.  160. 

92.  Morgan  r.  Bennett,  40  App.  Div. 
619,  57  N.  Y.  Supp.  1088,  "such  an 
nllegation  has  received  the  sanction  of 
more  than  a  century  of  pleading." 

Presumption  of  good  character,  see  8 
Ency.  of  Ev.  270. 
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eral  follows  the  rules  discussed  elsewhere  in  this  work."^  It  has  been 
held  that  claims  for  compensatory  and  for  exemplary  damages  should 
be  stated  separately.'** 

2.  Pleading  Special  Damages.  —  a.  Generally.  —  In  accordance 
with  the  general  rule  as  to  special  damajjes,®''  if  the  plaintiff  seeks  to 
recover  special  damages,  he  must  plead  them  specially,  even  though 
The  action  be  based  on  a  publication  libelous  on  its  face.®^  Damages 
resulting  from  injuries  to  feelings  need  not  be  specially  alleged.^^ 

b.  Where  Words  Are  Actionable  Without  Special  Damage.  —  Where 
the  charge  is  based  upon  the  use  of  words  actionable  per  se,  no  al- 
legation of  special  damage  is  required  in  the  complaint,  as  damage 
will  be  presumed,**^  and  the  same  is  true  where  an  actionable  character 


93.  General  rules  as  to  pleading 
damages,  see  13  Standard  Prog.  360, 
et  seq. 

94.  Diener  v.  Star-Chronicle  Pub. 
Co.,  232  Mo.  416,  135  S.  W.  6;  Mid- 
land Pub.  Co.  V.  Implement  Trade 
Journal  Co.,  108  Mo.  App.  223,  83  S.  W. 
298;  Zeliff  v.  Jennings,  61  Tex.  458. 
But  see  13  Standard  Proc.  366,  et 
seq. 

95.  See  13   Standard  Proc.   365. 

96.  Mich. — Couch  v.  Mining  Journal 
Co.,  130  Mich.  294,  89  N.  W.  936. 
Tex.— Cranfill  v.  Hayden,  22  Tex.  Civ. 
App.  656,  55  S.  W.  805.  Wash.— Dick 
V.  Northern  Pac.  Ry.  Co.,  86  Wash.  211, 
150  Pac.  8,  Ann.   Cas.   1917A,  638. 

97.  Cal.— Taylor  v.  Hearst,  107  Cal. 
262,  40  Pac.  392.  la.— Ott  v.  Murphv, 
160  Iowa  730,  141  N.  W.  463.  Tex. 
San  Antonio  Light  Pub.  Co.  v.  Lewy, 
52   Tex.   Civ.   App.   22,   113   S.   W.   574. 

[a]  Neither  the  nature,  character  nor 
extent  of  mental  suffering  need  be  al- 
leged. San  Antonio  Light  Pub.  Co. 
V.  Lewy,  52  Tex.  Civ.  App.  22,  113 
S.  W.  574.  See  13  Standard  Proc 
371. 

98.  U.  S.— Chanler  v.  Town  Topics 
Pub.  Co.,  161  Fed.  105,  88  C.  C.  A. 
269;  Dempster  v.  Mann,  157  Fed.  319; 
Warner  Instrument  Co.  v.  Ingersoll, 
157  Fed.  311.  Ala. — Advertiser  Co.  v. 
Jones,  169  Ala.  196,  53  So.  759.  Colo. 
Meeker  v.  Post  Pr.  &  Pub.  Co.,  55  Colo. 
355,  135  Pac.  457,  Ann.  Cas.  1915A, 
126.  D.  C— Norfolk  &  W.  Steamboat 
Co.  V.  Davis,  12  App.  Cas.  306.  Fla. 
Land  v.  Tampa  Times  Pub.  Co.,  68  Fla. 
546,  67  So.  130.  Ga.— Spence  r.  John- 
son, 142  Ga.  267,  82  S.  E.  646,  Ann. 
Cas.  1916A,  1195.  Idaho.— Pacific  Pack- 
ing Co.  V.  Bradstreet  Co.,  25  Idaho  6«6, 
139  Pac.  1007,  Ann.  Cas.  1916D,  761, 
51  L.  R.  A.  (N.  S.)  893.    Ind.— De  Pew 


V.  Robinson,  95  Ind.  109.  Ky. — Bur- 
gess &  Co.  V.  Patterson,  32  Ky.  L.  Rep. 
624,  106  S.  W.  837.  Mass.— Havnes  v. 
Clinton  Pr.  Co.,  169  Mass.  512,  48  N.  E. 
275.  Mich., — Gustin  v.  Evening  Press 
Co.,  172  Mich.  311,  137  N.  W.  674,  Ann. 
Cas.  1914D,  95;  Burr's  Damascus  Tool 
Co.  V.  Peninsular  Tool  Mfg.  Co.,  142 
Mich.  417,  105  N.  W.  858.  Mo.— Pat- 
terson V.  Evans,  153  Mo.  App.  684,  134 
S.  W.  1030.  Mont.— Paxton  v.  Wood- 
ward, 31  Mont.  195,  78  Pac.  215,  107 
Am.  St.  Rep.  416.  Neb.— Callfas  v. 
World  Pub.  Co.,  93  Neb.  108,  139  N.  W. 
830.  N.  J. — Empire  Cream  Separator 
Co.  V.  De  Laval  Dairy  Supply  Co.,  75 
N.  J.  L.  207,  67  Atl.  711;  Marsh  v. 
Edge,  68  N.  J.  L.  661,  54  Atl.  834. 
N.  Y.—M 'Donald  v.  Sun  Pr.  &  Pub. 
Assn.,  Ill  App.  Div.  465,  98  N.  Y. 
Supp.  116.  N.  C. — Gudger  v.  Penland, 
108  N.  C.  593,  13  S.  E.  168,  23  Am. 
St.  Rep.  73.  Okla.— Smith  v.  Gillis,  151 
Pac.  869.  Pa.— Mclntyre  r.  Weinert, 
195  Pa.  52,  45  Atl.  666.  R.  L— O'Brien 
V.  Times  Pub.  Co.,  21  R.  I.  256,  43 
Atl.  101.  Tex.— San  Antonio  Light 
Pub.  Co.  V.  Lewy,  52  Tex.  Civ.  App. 
22,  113  S.  W.  574.  Wyo.— Kuteher  v. 
Post  Print.  Co.,  23  Wvo.  178,  147  Pac. 
517,    149    Pac.   552. 

Presimiption  of  damage,  see  8  Enct. 
OP   Ev.   249. 

[a]  Words  imputing  unchastity  to 
woman,  while  not  actionable  at  com- 
mon law  in  the  absence  of  special  dam- 
ages, are  actionable  in  some  states,  and 
in  snch  jurisdiction  special  damages 
need  not  be  alleged.  Cooper  r.  Seav- 
erns,  81  Kan.  267,  105  Pac.  509,  135 
Am.  St.  Rep.  359,  25  L.  R.  A.  (N.  S.) 
517. 

[bl  Action  by  Corporation. — No  al- 
legation of  special  damage  is  required 
where   the   language   is   defamatory   in 
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is  given  by  the  inducement,  to  words  not  libelous  per  se,^®  or  where, 
by  statute,  an  action  is  ^ven  for  the  use  of  words  not  libelous  per  se 
but  tending  to  injure  the  reputation  of  a  person  or  expose  him  to 
public  hatred  and  contempt,^  or  in  statutory  actions  to  recover  for 
the  publication  of  insulting  words.^  And  the  fact  that  the  publication, 
but  for  malice,  would  be  privileged,  does  not  change  the  rule.^  The 
general  rule  applies  to  actions  for  defamation  of  a  person  in  his  office, 
business  or  occupation.* 

c.  Where  Words  Are  Actionable  Only  Because  of  Special  Damage. 
If  the  language  employed  is  not  actionable  on  its  face,  and  a  cause 
of  action  exists  only  because  of  special  damage  suffered  by  the  plain- 
tiff, such  damage  must  be  specially  pleaded.' 


itself  and  injuriously  and  directly  af- 
fects its  credit,  and  directly  occasions 
pecuniary  injury.  Kemble  &  Mills  v. 
Kaighn,  131  App.  Div.  63,  115  N.  Y. 
Supp.  809. 

99,  Jarman  v.  Rea,  137  Cal.  339,  70 
Pac.  216. 

[a]  "Where  the  words  are  action- 
able in  themselves  there  is  no  occasion 
for  inducement  to  be  alleged,  but 
where  the  words  are  not  actionable 
they  may  be  made  so  by  the  induce- 
ment, and  it  is  then  no  more  necessary 
to  allege  special  damages  than  where 
the  words  are  actionable  iu  themselves. 
So  long  as  they  are  made  actionable 
by  appropriate  pleading,  it  is  immate- 
rial whether  this  comes  about  through 
the  words  themselves  or  through  the 
words  coupled  with  the  inducement." 
Jarman  v.  Eea,  137  Cal.  339,  70  Pac. 
216. 

1.  Guisti  V.  Galveston  Tribune,  105 
Tex.  497,  150  S.  W.  874,  152  S.  W. 
167. 

2.  McLean  v.  Warring  (Miss.),  13 
So.  236. 

3.  Niblo  V.  Ede,  35  S.  D.  359,  152 
N.  W.  284,  special  damage  need  not 
be  alleged  where  a  malicious  publica- 
tion libelous  per  se  is  set  out,  though 
it  was  made  on  a  privileged  occasion. 

4.  Cal. — Jarman  v.  Rea,  137  Cal. 
339,  70  Pac.  216.  Kan.— Schreiber  v. 
Gunby,  81  Kan.  459,  106  Pac.  276.  Ky. 
Spears  v.  McCoy,  155  Kv.  1,  159  S.  W. 
610,  49  L.  R.  A.  (N.  S.)  1033;  Wil- 
liams V.  Riddle,  145  Ky.  459,  140  S.  W. 
661,  Ann.  Cas.  1913B,  1151,  36  L.  R. 
A.  (N.  S.)  974.  Me.— Barnes  r.  Trun- 
dy,  31  Me.  321.  Mass. — Robinson  v. 
Coulter,  215  Mass.  566,  102  N.  E.  938. 
Minn. — Peek  v.  Nelson,  126  Minn.  10, 
147  N.  W.  668.  N.  H.— Richardson  v. 
Thorpe,   73    N.    H.    532,    63     Atl.     580. 
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N.  Y.— Moore  v.  Francis,  121  N.  Y. 
199,  23  N.  E.  1127,  18  Am.  St.  Rep. 
810,  8  L.  R.  A.  214;  Perkins  v.  Mitchell, 
31  Barb.  461.  Pa. — Mclntyre  v.  Wein- 
ert,  195  Pa.  52,  45  Atl.  666;  Herler 
V.  Pierce,  50  Pa.  Super.  568.  S.  O. 
Smith  V.  Bradstreet  Co.,  63  S.  C.  525, 
41  S.  E.  763. 

5.  U.  S.— Keller  v.  Loyless,  205  Fed. 
510,  123  C.  C.  A.  578.  Ala.— Mclntyre 
V.  Cudahy  Pack.  Co.,  179  Ala.  404, 
60  So.  848;  Tennessee  C,  I.  &  R.  Co. 
V.  Kelly,  163  Ala.  348,  50  So.  1008. 
Ark.— Studdard  v.  Trucks,  31  Ark.  726. 
Cal. — Pollock  V.  Evening  Herald  Pub. 
Co.,  28  Cal.  App.  786,  154  Pac.  30. 
Fla.— Briggs  v.  Brown,  55  Fla.  417,  46 
So.  325.  Ga.— Watters  v.  Retail  Clerks' 
Union  No.  479,  120  Ga.  424,  47  S.  E. 
911.  111.— Strauss  v.  Meyer,  48  111. 
385.  Ky.— Axton-Fisher  Tobacco  Co. 
V.  Evening  Post  Co.,  169  Ky.  64,  183 
S.  W.  269;  Kentucky  Journal  Pub.  Co. 
V.  Brock,  140  Ky.  373,  131  S.  W.  1. 
Md. — Hopkins  Chemical  Co.  v.  Read 
Drug  &  Chem.  Co.,  124  Md.  210,  92 
Atl.  478.  Mass.— Doyle  v.  Kirby,  184 
Mass.  409,  68  N.  E.  843.  Mich.— Hatt 
V.  Evening  News,  94  Mich.  119,  54  N. 
W.  766.  Minn.— Metcalf  v.  Collinson, 
95  Minn.  238,  103  N.  W.  1022.  Mo. 
Flowers  v.  Smith,  214  Mo.  98,  112  S. 
W.  499.  N.  Y.— O'Connell  v.  Press 
Pub.  Co.,  214  N.  Y.  352,  108  N.  E. 
556;  McNamara  v.  Goldan,  194  N.  Y. 
315,  87  N.  E.  440;  Adolph  Philipp  Co. 
V.  New  Yorker  Staats-Zeitung,  165  App. 
Div.  377,  150  N.  Y.  Supp.  1044.  Okla, 
Kee  f.  Armstrong,  Byrd  &  Co.,  151  Pac. 
572;  McKenny  v.  Carpenter,  42  Okla. 
410,  141  Pac.  779;  N.  S.  Sherman  Mach. 
Co.  V.  Dun,  28  Okla.  447,  114  Pac.  617. 
R.  I.— Canning  v.  Owen,  24  R.  I.  233, 
52  Atl.  1027.  Tenn.— Cheatham  r.  Pat- 
terson, 125  Tenn.  437,  145  S.  W.  159, 
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d.  Manner  of  Pleading.  —  General  allegations  of  special  damage 
are  insufficient,®  but  the  particular  loss  or  injury  sustained  must  be 
specified.^  The  pleading  must  show  how  the  words  charged  produced 
the  damage,^  and  it  must  appear  to  have  been  the  natural  and  prox- 
imate effect  of  the  defamation.'  If  injury  to  plaintiff  in  his  business 
or  profession  is  claimed  the  complaint  should  set  forth  the  names  of 


Ann.  Cas.  1913C,  314.  Tex.— Hirshfield 
V.  Ft.  Worth  Nat.  Bank,  83  Tex.  452, 
18  S.  W.  743,  29  Am.  St.  Rep.  660,  15 
L.  R.  A.  639;  Ross  v.  Fitch,  58  Tex. 
148;  Morrison  v.  Dean  (Tex.  Civ.  App.), 
104  S.  W.  505. 

6.  Colo. — Bush  V.  McMann,  12  Colo. 
App.  504,  55  Pac.  956.  Qa.— Watters 
V.  Retail  Clerks'  Union  No.  479,  120 
Ga.  424,  47  S.  E.  911;  Bradstreet  Co.  v. 
Oswald,  96  Ga.  396,  23  S.  E.  423.  Ind. 
Wabash  R.  Co.  v.  Young,  162  Ind.  102, 
69  N.  E.  1003,  4  L.  R.  A.  (N.  S.) 
1091.  Mont. — Lemmer  v.  The  Tribune, 
50  Mont.  559,  148  Pac.  338  (general 
allegation  of  loss  of  business) ;  Ledlie 
V.  Wallen,  17  Mont.  150,  42  Pac.  289. 
N.  Y. — Reporters'  Assn.  v.  Sun  Pr.  & 
Pub.  Assn.,  186  N.  Y.  437,  79  N.  E. 
710,  reversing  112  App.  Div.  246,  98 
N.  Y.  Supp.  294.  Tenn.— Kansas  City, 
M.  &  B.  R.  Co.  V.  Delaney,  102  Tenn. 
289,  52  S.  W.  151,  45  L.  R.  A.  600; 
Fry  V.  McCord  Bros.,  95  Tenn.  678,  33 
S.  W.  568.  Tex.— Hitzfelder  v.  Koppel- 
mann,  30  Tex.  Civ.  App.  162,  70  S.  W. 
353. 

7.  Ala. — Age-Herald  Pub.  Co.  v. 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900.  111.— Strauss  v. 
Meyer,  48  111.  385.  Md.— De  Witt  v. 
Scarlett,  113  Md.  47,  77  Atl.  271.  Mass. 
Doyle  V.  Kirby,  184  Mass.  409,  68  N. 
E.  843.  Mont.— Ledlie  v.  Wallen,  17 
Mont.  150,  42  Pac.  289.  N.  Y.— Adolph 
Philipp  Co.  V.  New  Yorker  Staats- 
Zeitung,  165  App.  Div.  377,  150  N.  Y. 
Supp.  1044;  Casale  v.  Calderone,  49 
Misc.  555,  97  N.  Y.  Supp.  1102,  18 
N.  Y.  Ann.  Cas.  172.  Okla.— McKenny 
V.  Carpenter,  42  Okla.  410,  141  Pac. 
779.  Tex. — Hitzfelder  v.  Koppelmann, 
30   Tex.   Civ.   App.   162,   70   S.   W.   353. 

See  13  Standard  Proc.  363  (note 
51),  366,  note   57. 

[a]  "The  reason  for  the  rule  should 
be  quite  obvious.  If  the  article  com- 
plained of  is  not  defamatory  of  itself, 
damage  is  not  implied  in  law.  But  if 
the  plaintiff,  nevertheless,  charges  that 
damage  has  actually  occurred,  as  the 
result  of  the  publication,  then  he  should 


aver  what  it  was  and  with  such 
particularity  as  that  it  shall  appear  to 
be  the  legal,  natural  and  proximate, 
if  not  the  necessary,  consequence  of 
the  article.  .  .  .  Furthermore,  par- 
ticularity in  such  a  case  is  both  proper 
and  necessary;  because  the  facts  must 
be  peculiarly  within  the  plaintiff's  own 
knowledge  and  the  defendant  should 
have  notice  of  the  cause  of  complaint, 
to  be  prepared  to  meet  it."  Reporters' 
Assn.  V.  Sun  Pr.  &  Pub.  Co.,  186  N.  Y. 
437,  443,  79  N.  E.  710. 

8.  Ala. — Ivey  v.  Pioneer  Sav.  &  L. 
Co.,  113  Ala.  349,  21  So.  531.  Colo. 
Bush  V.  McMann,  12  Colo.  App.  504, 
55  Pac.  956.  Mass. — Cook  v.  Cook,  100 
Mass.  194.  N.  Y. — Jackin  v.  Brassier, 
114  App.  Div.  177,  99  N.  Y.  Supp. 
586.  Tenn.— Fry  v.  McCord  Bros.,  95 
Tenn.  678,  33  S.  W.  568. 

[a]  "It  is  necessary  that  the  dec- 
laration should  set  forth  precisely  in 
tchat  way  the  special  damage  resulted 
from  the  speaking  of  the  words.  It 
is  not  sufficient  to  allege  generally  that 
the  plaintiff  has  suffered  special  dam- 
ages, or  that  the  party  has  been  put 
to  great  costs  and  expenses."  Pollard 
V.  Lyon,  91  U.  S.  225,  237,  23  L.  ed, 
308. 

[b]  Allegation  that  an  anticipated 
trade  was  prevented  is  insufficient; 
some  averment  such  as  the  amount  of 
profit  which  would  have  resulted  to 
the  plaintiff  from  the  trade  should  have 
been  made.  Ford  v.  Lamb,  116  Ga.  655, 
42  S.  E.  998;  Ledlie  v.  Wallen,  17 
Mont.  150,  42  Pac.  289. 

9.  U.  S.— Pollard  v.  Lvon,  91  U.  S. 
225,  23  L.  ed.  308;  Lanston  Monotype 
Machine  Co.  v.  Merganthaler  Linotype 
Co.,  154  Fed.  42,  83  C.  C.  A.  154.  Colo. 
Bush  V.  McMann,  12  Colo.  App.  504, 
55  Pac.  956.  Ind.— Wabash  R.  Co.  v. 
Young,  162  Ind.  102,  69  N.  E.  1003, 
4  L.  R.  A.  (N.  S.)  1091.  N.  Y.— Re- 
porters' Assn.  V.  Sun  Pr.  &  Pub.  Assn., 
K86  N.  Y.  437,  79  N.  E.  710.  Tenn, 
Kansas  Citv,  M.  &  B.  R.  Co.  v.  De- 
laney, 102  Tenn.  289,  52  S.  W.  151, 
45  L.  R.  A.  600. 
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prospective  customers,  contracts  or  sales  lost/"  though  this  is  not  al- 
ways required,  particularly  where  objection  for  uncertainty  is  not 
made  by  motion  or  special  demurrer,^^  or  where  the  nature  of  the 
business  is  such  that  it  is  virtually  impossible  to  make  definite  and 
specific  allegations  of  the  loss  sustained.^' 

M.  Actions  Against  Corporation  or  a  Principal.  —  The  declar- 
ation in  an  action  against  a  corporation  or  principal,  for  defamation 
by  an  agent  or  employe,  must  disclose  on  its  face  that  the  language 
was  employed  by  the  speaker  or  writer  in  an  endeavor  to  promote  the 
business  of  the  defendant  and  within  the  scope  of  the  actual  or  ap- 
parent authority  conferred  upon  him,,"  though  it  need  not  allege  that 
the  defendant  authorized  or  ratified  the  language  employed.^* 

Vni.  DEMURRER. —  A.  In  General. —  A  demurrer  may  be 
employed  even  though  the  jury  is  made  the  judge  of  both  the  law  and 
the  facts, ^°  except  that  the  statutes  making  actionable  insulting  lan- 


10.  Ga. — Bradstreet  Co.  v.  Oswald, 
96  Ga.  396,  23  S.  E.  423.  Md.— De  Witt 
V.  Scarlett,  113  Md.  47,  77  Atl.  271. 
Mont.— Ledlie  v.  Wallen,  17  Mont.  150 
42  Pac.  289.  N.  Y.— Reporters '  Assn 
V.  Sun  Pr.  &  Pub.  Assn.,  186  N.  Y. 
437,  79  N.  E.  719;  Marlin  Fire  Arms 
Co.  v.  Shields,  171  N.  Y.  384,  64  N.  E. 
163,  59  L.  R.  A.  310;  Tobias  v.  Har- 
land,  4  Wend.  537;  Linden  v.  Graham, 
1  Duer  670.  Va. — Rensch  v.  Roanoke 
Cold  Storage  Co.,  91  Va.  534,  22  S.  E. 
358.  But  see  Moore  r.  Rolin,  89  Va. 
107,  15  S.  E.  ,520,  16  L.  R.  A.  625. 
Wash. — Denney  v.  Northwestern  Credit 
Assn.,  55  Wash.  331,  104  Pac.  769,  25 
L.  R.  A.    (N.  S.)    1021. 

[a]  Illustrations. — (1)  An  allegation 
that  the  publication  "has  caused  to 
this  plaintiff  a  serious  loss  in  business, 
the  refusal  by  clients  to  pay  the  just 
claims  due  by  contract  and  has  greatly 
damaged  the  plaintiff  in  credit  and 
reputation,"  was  held  insuflScient.  Re- 
porters' Assn.  V.  Sun  Pr.  &  Pub.  Co., 
186  N.  Y.  437,  79  N.  E.  710.  (2)  So 
it  is  insufficient  to  allege  that  plain- 
tiff's "business  has  been  and  will  be 
damaged  in  the  sum  of  $500."  Rein- 
both  V.  Ederheimer,  134  N.  Y.  Supp. 
16. 

[h]  Cost  of  removing  impression  in 
minds  of  customers  arising  from  a 
charge  of  insolvency  should  be  set 
forth  in  a  "fairly  accurate,  though  not 
unnecessarily  minute,  itemized  state- 
ment of  the  sums  so  expended  and 
upon  what  account,  with  an  additional 
averment  that  such  sums  were  neces- 
sarilv  expended."  Bradstreet  Co.  v. 
Oswald,  96  Ga.  396,  23  S.  E.  423. 
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[c]  The  amount  of  purchases  which 
■would  have  been  made  and  the  profit 
which  would  have  accrued  need  not  be 
stated  if  the  names  of  the  customers 
lost  are  stated.  Chiatovich  v.  Hanchett, 
88  Fed.  873. 

11.  U.  S. — McLoughlin  v.  American 
Cir.  Loom  Co.,  125  Fed.  203,  60  C. 
C.  A.  87.  Ga. — See  Bradstreet  Co.  v. 
Oswald,  96  Ga.  396,  23  S.  E.  423.  Mass. 
Morasse  v.  Brochu,  151  Mass.  567,  25 
N.  E.  74,  21  Am.  St.  Rep.  474,  8 
L.  R.  A.  524.  Okla. — Kee  v.  Armstrong, 
Byrd  &  Co.,  151  Pac.  572.  Tex.— Mis- 
souri Pac.  Ry.  Co.  v.  Richmond,  73  Tex. 
568,  11  S.  W.  555,  15  Am.  St.  Rep. 
794,  4  L.  R.  A.  280;  Ross  r.  Fitch,  58 
Tex.   148. 

12.  Mich.— Weiss  v.  Whittemore,  28 
Mich.  366.  Minn. — Landon  r.  Wat- 
kins,  61  Minn.  137,  63  N.  W.  615.  N.  J. 
Trenton  Mut.  Life  &  F.  Ins.  Co.  V. 
Perrine,  23  N.  J.  L.  402,  57  Am.  Dee. 
400.  N.  Y. — Bergmann  v.  Jones,  94 
N.  Y.  51. 

13.  Rosenberg  v.  Underwriters  Sal- 
vage Co.,  190  111.  App.  64.  See  Sun 
Life  Assur.  Co.  v.  Bailey,  101  Va. 
443,  44  S.  E.  692. 

14.  Hopkins  Chemical  Co.  r.  Read 
Drug  &  Chem.  Co.,  124  Md.  210,  92 
Atl.  478;  Hvpes  r.  Southern  R.  R.  Co., 
82  S.  C.  315,  64  S.  E.  395,  21  L.  R. 
A.  (N.  S.)  873,  17  Ann.  Cas.  620. 

15.  Diener  v.  Star-Chronicle  Pub. 
Co.,  230  Mo.  613,  132  S.  W.  1143,  33 
L.  R.  A.  (N.  S.)  216. 

Jury  Judges  of  Law  and  Fact. — As 
to  effect  on  instructions,  see  13  Stand- 
ard Proc.  712,  984. 
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guage,  usually  provide  that  the  jury  cannot  by  demurrer  be  prevented 
from  passing  on  the  insulting  character  of  the  language.^*  The  de- 
murrer is  governed  by  general  rules  elsewhere  treated/^  and  must 
therefore  go  to  a  whole  count^^  or  defense,^^  and  generally  must  point 
out  the  grounds  relied  upon.^" 

B.  Grounds.  —  1.  In  General.  —  The  grounds  of  demurrer  follow 
iu  general  the  rules  elsewhere  treated. ^^  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  for  slander 
or  libel, ^2  that  the  language  used  is  not  defamatory  per  se,^^  or  is  not 
capable  of  a  defamatory  meaning,-*  or  of  the  meaning  attributed  to 
it  by  the  innuendo,^'  are  matters  which  may  be  raised  by  demurrer. 


16.  See  the  statutes  and  Brown  v. 
Norfolk  &  W.  R.  Co.,  100  Va.  619,  42 
S.  E.  664,  60  L.  R.  A.  472  (the  plain- 
tiff may  waive  this  provision);  Corr 
V.  Lewis,  94  Va.  24,  26  S.  E.  385; 
Rolland  v.  Batchelder,  84  Va.  664,  5 
S.  E.  695  (plaintiff  cannot  be  com- 
pelled to  join  in  a  demurrer  to  the 
evidence) ;  Sweeney  v.  Baker,  13  W. 
Va,  158,  200,  31  Am.  Rep.  757. 

17.  See  the  title  "Demurrer." 

18.  Canning  v.  Owen,  24  R.  I.  233. 
52  Atl.  1027.  See  6  Standaed  Proc. 
858.  But  see  Abrams  v.  Smith,  8 
Blackf.   (Ind.)   95. 

[a]  A  demurrer  to  all  the  counts  by 
enumeration,  is  equivalent  to  a  separate 
demurrer  to  each  count.  Darling  v. 
Clement,  69  Vt.  292,  37  Atl.  779. 

19.  Morse  v.  Press  Pub.  Co.,  63  App. 
Div.  61,  71  N.  Y.  Supp.  348,  32  Civ. 
Proc.  152;  Hollingsworth  v.  Spectator 
Co.,  53  App.  Div.  291,  65  N.  Y.  Supp. 
812. 

20.  U.  S. — McLoughlin  v.  American 
Cir.  Loom.  Co.,  125  Fed.  203,  60  C.  C. 
A.  87,  applying  law  of  Massachusetts. 
Ala. — Allen  v.  Fincher,  187  Ala.  599, 
65  So.  946.  MasSw — Morasse  v.  Brochu, 
151  Mass.  567,  25  N.  E.  74,  21  Am. 
St.  Rep.  474,  8  L.  R.  A.  524;  Worth- 
ington   V.   Houghton,   109   Mass.   481. 

Necessity  of  speclfsring  grounds  of 
demurrer,  see  6  Standard  Proc.  872, 
et  seq. 

[a]  That  the  alleged  libel  did  not 
relate  to  plaintiff  cannot  be  urged  un- 
der a  demurrer  specifying  merely  that 
the  declaration  did  not  set  forth  a 
libelous  publication.  Worthington  v. 
Houghton,  109  Mass.  481. 

[b]  A  general  demurrer  will  be  held 
sufficient  where  the  complaint  is  palp- 
ably defective  in  matter  of  substance 
Ferdon  v.  Dickens,  161  Ala.  181,  49  So. 
888. 


21.  See  the  title  "Demurrer." 

[a]  Misjoinder  of  Causes  of  Action. 
Downs  V.  Hawley,  112  Mass.  237;  Gat- 
tis  f.  Kilgo,  125  N.  C.  133,  34  S.  E. 
246,  amendment  of  complaint  should  be 
allowed  or  the  action  subdivided.  See 
the  title  "Joinder  of  Actions." 

[b]  Uncertainty.— See  Ervin  v.  Rec- 
ord Pub.  Co.,  154  Cal.  79,  97  Pac.  211, 
18  L.  R.  A.  (N.  S.)  622,  and  the  titles 
"Certainty  in  Pleading;"  "Demur- 
rer." But  see  Fodor  v.  Fuchs,  77  N. 
J.  L.  92,  71  Atl.  108;  Dick  v.  Northern 
Pac.  Ry.  Co.,  86  Wash.  211,  150  Pac. 
8,  Ann.  Cas.  1917A,  638. 

22.  Ga.— Morgan  v.  Black,  132  Ga. 
67,  63  S.  E.  821.  Md.— Brinsfield  v. 
Howeth,  107  Md.  278,  68  Atl.  566,  24 
L.  R.  A.  (N.  S.)  583;  Kilgour  v.  Even- 
ing Star  Newspaper  Co.,  96  Md.  16, 
53  Atl.  716.  N.  Y.— Gunning  v.  Apple- 
ton,  58  How.  Pr.  471. 

[a]  If  the  truth  of  the  charge  ap- 
pears from  the  allegations  of  the  com- 
plaint, a  demurrer  will  lie.  Rollins  v. 
Louisville  Times  Co.,  28  Ky.  L.  Rep. 
1054,  90  S.  W.  1081. 

[b]  If  words  and  acts  taken  to- 
gether are  charged  to  have  imputed  a 
crime  to  plaintiff,  the  defamatory  char- 
acter of  the  accusation  can  rarely  be 
determined  on  demurrer.  Nunnamaker 
t;.  Smith's,  96  S.  C.  294,  80  S.  E.  465. 

23.  U.  S.— Daily  v.  De  Young,  127 
Fed.  491.  Ala. — Trimble  r.  Anderson, 
79  Ala.  514;  Henderson  r.  Plale,  19  Ala. 
154.  Mass, — Downs  v.  Hawley,  112 
Mass.  237;  Shattuck  v.  Allen,  4  Gray 
540.  Ore.— Lafky  v.  Albert,  68  Ore. 
373,  137  Pac.  209,  there  being  no  in- 
nuendo. Tenn. — Fry  v.  McCord  Bros., 
95  Tenn.  678,  33  S."  W.  568. 

24.  Morris  v.  Sailer,  154  Mo.  App. 
305,  134  S.  W.  98. 

25.  See  Diener  r.  Star-Chronicle 
Pub.  Co.,  232  Mo.  416,  135  S.  W.  6. 
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A  complaint  is  sufficient  in  this  respect,  as  against  a  general  demurrer, 
if  any  of  the  words  charged  are  defamatory,-*'  and  a  demurrer  will 
be  sustained  only  if  the  words  are  incapable  of  conveying  a  de- 
famatory meaning  under  any  reasonable  construction.^^  The  legal 
effect  of  the  innuendo  is  a  question  raised  by  a  demurrer,^^  as  is  the 
absence^®  or  insufficiency^"  of  facts  in  support  of  the  innuendo.^^  But 
if,  rejecting  the  innuendo,  the  ordinary  meaning  of  the  words  is  de- 
famatory, the  demurrer  will  be  overruled.^^  Failure  to  allege  the 
giving  of  the  notice  and  demand  for  a  retraction,  as  required  by 
statute,^^  or  that  the  publication  was  made  of  and  concerning  the 
plaintiff,  is  ground  for  demurrer,^*  as  is  the  absence^^  or  insufficiency^" 
of  an  allegation  of  special  damages  in  a  case  where  the  words  alleged 
are  only  actionable  because  they  caused  special  damage.  But  the 
question  whether  defendant  himself  published  the  libel  or  caused  it  to 
be  published  cannot  be  so  determined.^^ 

2.  Privilege.  —  If  the  complaint  shows  on  its  face  that  the  pub- 
lication was  privileged,  the  point  may  be  raised  on  a  general  demur- 
rer.^^    But  ordinarily  the  question  of  privilege  cannot  be  determined 


[a]  Where  plaintiff  interprets  hypo- 
thetical language  as  a  statement  of 
fact,  the  propriety  of  such  interpreta- 
tion is  put  in  issue  by  demurrer. 
Diener  v.  Star-Chronicle  Pub.  Co.,  232 
Mo.   416,   135   S.   W.   6. 

26.  U.  S.— Edds  v.  Waters,  4  Cranch 
C.  C.  170,  8  Fed.  Cas.  No.  4,275.  Ind- 
Hutchinson  v.  Lewis,  75  Ind.  55;  Cum- 
mins V.  Butler,  3  Blackf.  190.  Mass. 
Gay  V.  Homer,  13  Pick.  535.  R.  I. 
Porter  v.  Post  Pub.  Co.,  20  E.  I.  188, 
37  Atl.  535. 

27.  Me.  —  Thompson  v.  Lewiston 
Daily  Sun  Pub.  Co.,  91  Me.  203,  39 
Atl.  556.  Mass. — Robinson  v.  Coulter, 
215  Mass.  566,  102  N.  E.  938.  N.  Y. 
Senior  v.  Sun  Printing  &  Pub.  Assn., 
163  App.  Div.  895,  147  N.  Y.  Supp. 
1140.  S.  D.— Adams  v.  Scott,  33  S.  D. 
194,  145  N.  W.  446. 

28.  111.— Herrick  v.  Tribune  Co.,  108 
111.  App.  244.  Md. — Baugh  v.  Moore, 
122  Md.  149,  89  Atl.  404,  939;  Brins- 
field  V.  Howeth,  107  Mid.  278,  68  Atl. 
566,  24  L.  R.  A.  (N.  S.)  583;  Kilgour 
V.  Evening  Star  Newspaper  Co.,  96  Md. 
16,  53  Atl.  716.  Tex.— Galveston 
Tribune  v.  Guisti  (Tex.  Civ.  App.),  134 
S.    W.    239. 

'29.  Clay  v.  Brigham,  8  Gray  (Mass.) 
161. 

30.  rieischmann  r.  Bennett,  87  N.  Y. 
231;  Dailey  v.  Bobbs-Merrill  Co.,  136 
N.  Y.  Supp.   570. 

31.  Necessity  and  sufficiency  of  facts 
supporting  innuendo,  see  supra,  VII,  D. 
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32.  Culmer  v.  Candy,  101  Fed.  196, 
41  C.  C.  A.  302. 

[a]  Rule  Stated. — "The  question  la 
not  whether  the  alleged  libel  will  bear 
the  meaning  attributed  to  it  in  the 
innuendoes,  but  whether  the  publica- 
tion, giving  to  the  language  its  ordi- 
nary and  usual  meaning,  is  actionable 
without  averment  of  special  damage. 
The  fact  that  an  innuendo  attributes 
a  meaning  to  words  which  they  will 
not  bear  is  no  ground  for  sustaining 
a  demurrer  to  the  declaration  on  the 
ground  that  it  does  not  constitute  a 
cause  of  action.  The  innuendo  may  be 
treated  as  surplusage,  and  yet  the 
publication  be  defamatory."  Culmer 
V.  Canby,  101  Fed.  195,  41  C.  C.  A. 
302. 

33.  Osborn  v.  Leach,  135  N.  C.  628, 
47  S.  E.  811,  66  L.  R.  A.  648.  And 
see  supra,  IV,  B. 

34.  New  York  &  W.  Water  Co.  v. 
Morning  Journal  Assn.,  7  App.  Div. 
609,  40  N.  Y.  Supp.  272. 

35.  Mclntyre  r.  Cudahy  Packing  Co., 
179  Ala.  404,  60  So.  848. 

36.  U.  S.— Pollard  r.  Lyon,  91  U.  S. 
225,  237,  23  L.  ed.  308.  Ga.— Brad- 
street  Co.  V.  Oswald,  96  Ga.  396,  23 
S.  E.  423.  N.  Y.— Fagan  v.  New  York 
E.  J.  Pub.  Co.,  129  App.  Div.  28,  113 
N.  Y.  Supp.  62. 

37.  Chiatovich  v.  Hanchett,  88  Fed. 
873. 

38.  Cal.-!— Gosewiseh  v.  Doran,  161 
Cal.  511,  119  Pac.  656,  Ann.  Cas.  1913D, 
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on  demurrer,  sinee  the  determining  facts  would  usually  only  appear 
from  the  plea  or  answer  of  the  defendant.^*  This  rule  applies  to  the 
defense  of  fair  comment  and  honest  criticism.*"  And  where  malice 
is  alleged  and  would  defeat  a  claim  of  qualified  privilege,  a  demurrer 
would  not  lie.*^ 

3.  Demurrer  by  Plaintiff.  —  The  plaintiff  may  demur  to  plea  or 
answer  in  accordance  with  general  rules  elsewhere  treated,*^  for  the 
purpose  of  testing  its  legal  sufficiency  as  a  plea  of  justification,"  or 
because  it  does  not  go  to  the  entire  declaration.**  He  may  thus  ques- 
tion the  sufficiency  of  a  separate  count,*'  or,  under  some  statutes,  of 
a  partial  defense.*^ 

C.  Effect.  —  In  accordance  with  the  general  rule,*^  a  demurrer  in 
libel  and  slander  cases  admits  all  material  matters  which  are  well 
pleaded,*^  including  the  application  of  the  words  published  as  charged 


442.  Ga. — Atlanta  News  Pub.  Co.  v. 
Medlock,  123  Ga.  714,  51  S.  E.  756, 
3  L.  R.  A.  (N.  S.)  1139.  N.  Y.— Fry 
V.  Bennett,  5  Sandf.  54;  Perkins  v. 
Mitchell,  31  Barb.  461. 

39.  Fla.— Taylor  v.  Tribune  Pub. 
Go.,  67  Fla.  361,  65  So.  3.  Ga.— Flan- 
ders V.  Daley,  120  Ga.  885,  48  S.  E. 
327;  Holmes  v.  Clisky,  118  Ga.  820,  45 
S.  E.  684;  Bibb  v.  Crawford,  6  Ga. 
App.  145,  64  S.  E.  488.  lU.— Harkness 
V.  Chicago  Daily  News  Co.,  102  111. 
App.  162.  Mach. — Boehmer  v.  Detroit 
Free  Press,  94  Mich.  7,  53  N.  W.  822, 
84  Am.  St.  Rep.  318.  N.  J.— Heller  v. 
Duff,  62  N.  J.  L.  101,  40  Atl.  691. 
N.  Y.— Marsh  v.  Elsworth,  36  How.  Pr. 
532;  Perkins  v.  Mitchell,  31  Barb.  461; 
Preston  v,  Hobbs,  161  App.  Div.  363, 
146  N.  Y.  Supp.  419;  Smith  v.  New 
Yorker  Staats  Zeitung,  154  App.  Div. 
458,  139  N.  Y.  Supp.  325.  Pa.— Mcln- 
tyre  v.  Weinert,  195  Pa.  52,  45  Atl.  666. 
B.  I.— Tiepke  v.  Times  Pub.  Co.,  20  R. 
I.  200,  37  Atl.  1031.  Wis.- Eviston  v. 
Cramer,  47  Wis.  659,  3  N.  W.   392. 

As  to  necessity  of  pleading  privilege, 
see  infra,  TX,  C,  2. 

40.  Mass. — Robinson  v.  Coulter,  215 
Mass.  566,  102  N.  E.  938.  S.  C— Black 
r.  The  State  Co.,  93  S.  C.  467,  77  S.  E. 
51,  Ann.  Cas.  1914C,  989.  Wis.— Cot- 
trill  V.  Cramer,  43  Wis.  242. 

41.  Central  of  Georgia  Ry.  Co.  v. 
Sheftall,  118  Ga.  865,  45  S.  E.  687;  Mc- 
David  V.  Houston  Chronicle  Pr.  Co. 
(Tex.  Civ.  App.),  146  S.  W.  252. 

42.  See   the  title    "Demurrer." 

[a]  Misjoinder  of  parties  defend- 
ant, Ala.— Smith  Bros.  &  Co.  v.  W.  C. 
Agee  &  Co.,  178  Ala.  627,  59  So.  647, 
Ann.   Cas.   1915B,   129.     Mimi.— Petsch 


V.  Dispatch  Pr.  Co.,  40  Minn.  291,  41 
N.  W.  1034,  several  and  not  joint  de- 
murrer. Ohio. — Anderson  v„  Pack,  4 
Ohio  Dec.  (Reprint)  495.  Contra, 
Boldt  V.  Budwig,  19  Neb.  739,  28  N. 
W.  280. 

43.  W.  T.  Hanson  Co.  v.  Collier,  119 
App.  Div.  794,  104  N.  Y.  Supp.  787  (a 
motion  to  strike  is  improper) ;  Wester- 
veldt  V.  New  York  Times  Co.,  91  App. 
l>iv.  72,  86  N.  Y.  Supp.  454;  Lowe  v. 
Bennett,  27  Misc.  356,  58  N.  Y.  Supp. 
88;  Sawyer  v.  Bennett,  28  Abb.  N.  C. 
393,  22  Civ.  Proc.  343,  20  N,  Y.  Supp. 
45. 

44.  Jones  v.  Cecil,  10  Ark.  592,  he 
cannot  take  judgment  for  the  part  un- 
answered. 

45.  Jansen  v.  Fischer,  45  Misc.  361, 
90  N.  Y.  Supp.  346,  even  though  the 
same  matter  may  be  pleaded  in  another 
count  as  partial  defense  by  way  of 
mitigation. 

[a]  Blending  Whole  and  Partial  De- 
fense.— Demurrer  does  not  lie  because 
an  entire  and  a  partial  defense  are 
blended.  The  remedy  is  by  motion  to 
separate.  Bergstrom  v.  Commercial  Ad- 
vertiser Assn.,  147  App.  Div.  774,  131 
N.  Y.  Supp.  1025. 

46.  Morse  v.  Press  Pub.  Co.,  63  App. 
Div.  61,  71  N.  Y.  Supp.  348. 

[a]  A  demurrer  to  its  sufficiency 
either  as  an  entire  or  a  partial  defense, 
does  not  question  its  sufficiency  as  a 
partial  defense.  Bergstrom  v.  Commer- 
cial Adv.  Assn.,  147  App.  Div.  774,  131 
N.  Y.  Supp.   1025. 

47.  See  the  title  "Demurrer." 

48.  D.  C. — Chaloner  v.  Washington 
Post  Co.,  36  App.  Cas.  231.  111.— Adair 
V.    Timblin,   186   HI.   App.    133,  falsity 
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in  the  innuendoes,  insofar  as  they  are  reasonably  susceptible  of  the 
meaning  aseribed  to  them  ;*^  but  an  innuendo  not  justified  by  the  words 
set  forth  and  the  facts  with  which  they  are  connected,  is  not  admit- 
ted.^°  Every  inference  that  can  be  fairly  and  legitimately  drawn  from 
the  words  used  in  the  libel  is  also  admitted.^^  A  demurrer  does  not 
admit  that  the  language  charged  was  defamatory  in  its  nature  and 
charaeter,^^  or  that  the  words  are  capable  of  the  meaning  ascribed  to 
them  by  the  innuendo.^^    Nor  does  it  admit  mere  conclusions  of  law,^* 


and  malice.  Ky. — Axton-Fisher  To- 
bacco Co.  V.  Evening  Post  Co.,  179  Kv. 
64,  183  S.  W.  269.  Mich.— Gustin  v. 
Evening  Press  Co.,  172  Mich.  .311,  137 
N.  W.  674,  Ann.  Cas.  1914D,  95  (the 
publication  and  its  falsity  and  malice); 
Orband  v.  Kalamazoo  Tel.  Co.,  170 
Mich.  387,  136  N.  W.  380,  Ann.  Cas. 
1914A,  1124;  Belknap  v.  Ball,  83  Mich. 
583,  47  N.  W.  674,  21  Am.  St.  Rep 
622,  11  L.  R.  A.  72.  N.  Y.— Marsh  f. 
Elsworth,  36  How.  Pr.'532,  falsity.  Pa. 
Mclntyre  f.  Weinert,  195  Pa.  52,  4.3 
Atl.  666.  K.  I.— Tiepke  V.  Times  Pub. 
Co.,  20  R.  I.  200,  37  Atl.  1031.  Tex. 
Guisti  V.  Galveston  Tribune,  105  Tex. 
497,  150  S.  W.  874,  152  S.  W.  167,  fal- 
sitv  of  charge.  Wash. — Miller  v.  Gust, 
71"  Wash.  139,  127  Pac.  845.  Wis. 
Hellstern  v.  Katzer,  103  Wis.  391,  79 
N.  W.  429;  Street  v.  Johnson,  80  Wis. 
455,  50  N.  W.  395,  27  Am.  St.  Rep. 
42,  14  L.  R.  A.  203.  Wyo.— Kutcher  r. 
Post  Print.  Co.,  23  Wyo.  178,  147  Pac. 
517,  149  Pac.  552. 

[a]  The  correctness  of  a  purported 
translation  is  admitted.  Hiekley  v. 
Grosjean,  6  Blackf.  (Ind.)  351. 

[b]  Averment  that  publication  was 
made  of  and  concerning  the  plaintiff 
is  admitted  bj'  the  demurrer.  Wesley 
V.  Bennett,  6  Duer  (N.  Y.)  688;  Leh- 
mann  v.  Tribune  Assn.,  37  Misc.  506. 
75  N.  Y.  Supp.   1034. 

49.  U.  S.— Mitchell  V.  Sharon,  51 
Fed.  424;  Smith  v.  Tribune  Co.,  4  Biss. 
477,  22  Fed.  Cas.  No.  13,118.  D.  C. 
Chaloner  v.  Washington  Post  Co.,  36 
App.  Cas.  231.  Kan. — Stinson  v.  Woos- 
ter,  83  Kan.  75.3,  112  Pac.  610.  N.  J. 
Pomerov  Ink  Co.  r.  Pomerov,  80  N.  J. 
L.  224,  76  Atl.  326;  Feder  &"Co.  v.  Her- 
rick,  43  N.  J.  L.  24.  N.  Y.— Adolph 
Philipp  Co.  V.  New  Yorker  Staats-Zei- 
tung,  165  App.  Div.  377,  150  N.  Y. 
Supp.  1044. 

50.  Zinserling  v.  Journal  Co.,  26 
Misc.  591,  57  N.  Y.  Supp.  905. 
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51.  Larsen  r.  Brooklyn  Daily  Eagle, 
165  App.  Div.  4,  150  N.  Y.  Supp.  464, 
affirmed,  214  N.  Y.  713,  108  N.  E.  1098. 

[a]  Libel  By  a  Motion  Picture. — On 
demurrer,  the  description  of  such  pic- 
ture contained  in  the  complaint  must 
be  taken  as  true  though  the  reason- 
able inferences  therefrom  cannot  be 
extended  by  the  innuendo.  Merle  v. 
Sociological  Research  Film  Co.,  166 
App.  Div.  376,  152  N.  Y.  Supp.  829. 

52.  Shepherd  v.  Baer,  96  Md.  152, 
53  Atl.  790;  Bosi  v.  New  York  Herald 
Co.,  33  Misc.  622,  68  N.  Y.  Supp.  898. 

53.  111. — National  Park  Bank  f, 
Halle,  30  111.  App.  17.  Md.— Weeks  f. 
News  Pub.  Co.,  117  Md.  126,  83  Atl. 
162.  Tenn. — Crockett  v.  McLanahan, 
109  Tenn.  517,  72  S.  W.  950,  61  L.  R. 
A.  914. 

[a]  Rule  Stated. — "The  demurrer 
of  course  admits  that  the  words  were 
written  by  the  defendant,  and  that 
they  were  false  and  malicious,  but  it 
does  not  admit  that  the  words  in  them- 
selves are  actionable  per  se,  nor  does 
it  admit  that  they  are,  when  read  by 
themselves,  or  in  connection  with  the 
colloquium  capable  of  the  meaning 
ascribed  to  them  in  the  innuendo.  If  it 
be  conceded  that  the  words,  as  interpreted 
by  the  innuendo  are  actionable,  the 
question  whether  the  innuendo  is  good, 
that  is  to  say,  whether  it  is  fairly  war- 
ranted by  the  letter  when  read  in  con- 
nection with  the  inducement  and  col- 
loquium, still  remains  as  a  matter  of 
law  for  the  court."  Baugh  v.  Moore, 
122  Md.  149,  89  Atl.  404,  939. 

54.  Cal.  —  Gosewisch  r.  Doran,  161 
Cal.  511,  119  Pac.  656,  Ann.  Cas.  1913D, 
442,  allegations  that  statements  in  a 
complaint,  the  basis  of  a  libel  were 
irrelevant  and  immaterial.  Tenn. 
Crockett  v.  McLanahan,  109  Tenn.  517, 
72  S.  W.  950,  61  L.  R.  A.  914.  Tex. 
Harris  v.  Santa  Fe  Townsite  Co.,  58 
Tex.  Civ.  App.  506,  125  S.  W.  77. 
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or  matters  which  are  not  well  pleaded,^^  or  scandalous  matter.^* 
IX.  PLEA  OR  ANSWER.  —  A.  In  General."  —  The  plea  of  the 
general  issue,  which  in  slander  and  libel  cases,  is  "not  guilty"  may 
operate  as  a  complete  defense.^^  Denials  are  governed  by  the  gen- 
eral rules  elsewhere  treated.^"  A  denial  of  publication  must  be  posi- 
tive,^'* and  sufficient  to  overcome  any  admissions  in  the  answer  as  to 
defendant's  connection  with  the  paper  or  periodical  in  which  publica- 
tion was  made."^  The  meaning  attributed  by  the  innuendo  may  be 
denied.^^  The  defendant  is  entitled  in  his  answer  to  set  forth  facts 
showing  what  the  facts  of  the  case  are,  how  the  publication  came  to 
be  made,  the  way  it  was  intended  and  how  it  was  understood  by  the 
hearers  or  readers,^^  and  any  other  relevant  matters,^*  but  should  not 
plead  mere  evidence,^^  or  the  commission  of  other  specific  acts  of  mis- 
conduct in  addition  to  those  charged  by  the  defamatory  language.®®    A 


55.  Witham  v.  Atlanta  Journal,  124 
Ga.  688,  53  S.  E.  105,  4  L.  E.  A.  (N. 
S.)  977. 

56.  W.  T.  Hanson  Co.  v.  Collier,  119 
App.  Div.  794,  104  N.  Y.  Supp.  787. 

57.  See  the  titles  "  Answers;" 
"Denials;"  "Pleas;"  and  other  titles 
dealing  with  particular  pleas. 

58.  Johnson  v.  Stebbins,  5  Ind.  364. 
Issues  raised  by   general  issue,   see 

generally  the  title  "Denials." 

[a]  Sufficiency  of  tlie  Plea.— "The 
plea  of  not  guilty  obliges  the  plaintiff 
to  prove  all  the  facts  as  alleged  in  his 
declaration,  which  are  essential  in  law 
to  his  right  of  recovery;  consequently 
the  plea  of  the  general  issue  is  proper 
and  sufficient  in  all  cases  where  the 
defendant  means  to  deny  or  disprove 
any  fact  essential  to  the  plaintiff's 
case."  Donahoe  v.  Star  Pub.  Co.,  3 
Penne.  (Del.)  545,  53  Atl.  1028. 

59.  See  the  title  "Denials." 

[a]  Separate  denials  must  be  made 
of  distinct  charges  made  in  separate 
paragraphs  of  the  petition.  Morgan  r. 
Booth,  13  Bush   (Ky.)   480. 

[b]  Verification. — A  general  denial 
of  a  verified  complaint  in  a  libel  suit 
need  not  be  verified.  Blaisdell  f.  Ray- 
mond, 5  Abb.  Pr.  (N.  Y.)  144;  Batter- 
man  V.  Journal  Co.,  28  Misc.  375,  59  N. 
Y.  Supp.  965.  See  generally  the  title 
"Verification." 

60.  McCauley  v.  Elrod,  16  Ky.  L. 
Rep.  291,  27  S.  W.  867,  denial  of  any 
recollection  of  the  matter  or  of  lack 
of  information  or  belief,  is  insufficient. 

61.  See  infra  this  note. 

[a]  Illustration. — An  answer  which 
admitted  proprietorship  of  the  paper  in 
which  the  article  was  printed  but  "de- 
nied that  the  article  complained  of  was 


published  with  its  knowledge,  consent, 
assent  or  permission,  and  also  denied 
that  any  person  employed  by  defend- 
ant had  any  right  or  authority  from 
it  to  publish  the  article  "was  held 
sufficient  as  against  a  motion  for  judg- 
ment because  of  frivolousness  of  the 
answer.  Samuels  v.  Evening  Mail  Assn., 

52  N.  Y.  625. 

62.  Ind. — McCormick  v.  Sweeney. 
140  Ind.  680,  40  N.  E.  114.  la.— Wilkin 
V.  Tharp,  55  Iowa  609,  8  N.  W.  467. 
N.  Y. — Hollingsworth  v'.  Spectator  Co., 

53  App.  Div.  291,  65  N.  Y.  Supp.  812. 

63.  Rocky  Mountain  News  Pr.  Co. 
V.  Fridborn.  46  Colo.  440,  104  Pac.  956, 
24  L.  R.  A.   (N.  S.)   891. 

64.  See  infra  this  note. 

[a]  His  insanity  or  monomania  on 
the  subject  matter  of  the  charge  may 
be  pleaded  by  the  defendant.  Fisher 
t.  Tice,  20  Iowa  479. 

fb]  That  an  article  was  publisfied 
in  reply  to  a  false  article  published 
by  plaintiff  concerning  the  defendant 
is  irrelevant.  Stewart  v.  Minnesota 
Tribune  Co.,  41  Minn.  71,  42  N.  W. 
787. 

[c]  That  plaintiff  had  failed  in 
suits  against  other  persons  for  similar 
publications  is  an  irrelevant  allega- 
tion. Burnham  v.  Franklin,  44  Misc. 
299,   89   N.   Y.   Supp.   917. 

65.  Schwarz  Bros.  Co.  v.  Evening 
News  Pub.  Co.,  84  N.  J.  L.  486,  87 
Atl.   148. 

[a]  "By  a  statement  of  the  facts 
is,  of  course,  meant  the  facts  to  be 
put  in  issue  and  not  all  the  facts  sur- 
rounding the  case."  Schwarz  Bros. 
Co.  V.  Evening  News  Pub.  Co.,  84  N. 
J.   L.   486,   87   Atl.   148. 

66.  Fisher    v.    Tice,    20    Iowa   479; 
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plea  must  ordinarily  answer  the  entire  declaration,'^  unless  it  is  ex- 
pressly pleaded  as  a  partial  defense  only.®^ 

B.  Amplifying  or  Correcting  Plaintiff's  Averment  of  the 
Words  Used.  —  If  a  portion  only  of  the  article  containing  a  libel  is 
set  forth  by  the  plaintiff,  the  defendant  cannot  plead  the  balance  of 
the  article  in  his  answer,*'^  unless  the  omitted  portion  modities  or  ex- 
plains the  portion  claimed  by  the  plaintiff  to  be  libelous.'^"  But  if  de- 
fendant denies  the  publication  of  the  article  as  set  forth  in  the  com- 
plaint, he  may  admit  the  piiblieation  of  another  article  which  he  may 
plead  at  length.^^ 

C.  Particular  Defenses.  —  1.  Privilege.  —  a.  Necessity  of 
Pleading.  —  Under  the  common  law  and  under  the  codes  and  practice 
acts  of  some  states,  a  defense  of  privilege  need  not  be  specially  pleaded 
but  may  be  proved  under  the  general  issue  or  general  denial  ;^^  in 
some  states,  however,  the  defense  must  be  pleaded  specially,'^^  unless 


Klaw  V.  New  York  Press  Co.,  144  App. 
Div.  501,  129  N.  Y.  Supp.  224. 

67.  Ark. — Jones  v.  Cecil,  10  Ark. 
592.  Ind. — Hickley  v.  Grosjean,  6 
Blackf.  351.  N.  Y.— Hearst  V.  New 
Yorker  Staats  Zeitung,  71  Misc.  7,  129 
N.  Y.  Supp.  1089,  afflrmed.  144  App. 
Div.  896,  129  N.  Y.  Supp.  1126.  Ohio. 
Vanderveer  v.  Sutphin,  5  Ohio  St.  293. 

68.  Bingham  v.  Gavnor,  141  App. 
Div.  301,  126  N.  Y.  Supp.  353;  W.  T. 
Hanson  Co.  v.  Collier,  119  App.  Div 
794,  104  N.  Y.  Supp.  787;  Shanks  r. 
Stumpf,  23  Misc.  264,  51  N.  Y.  Supp 
154,  affirmed,  34  App.  Div.  623,  54  N. 
Y.  Supp.   1115. 

Pleading  matters  in  mitigation  of 
damages,  see  infra,  IX,  C,  3. 

69.  Oleson  v.  Journal  Pr.  Co.,  47 
Minn.  300,  50  N.  W.  80;  Kelly  v.  Wat- 
erbury,  87  N.  Y.  179;  Burnham  v. 
Franklin,  44  Misc.  299,  89  N.  Y.  Supp. 
917. 

70.  Blethen  v.  Stewart,  41  Minn. 
205,  42  N.  W.  932. 

71.  Burnham  r.  Franklin,  44  Misc. 
299,  89  N.  Y.  Supp.  917.  Compare 
Tharp  v.  Nolan,  119  Ky.  870,  84  S. 
W.  1168. 

fa]  Defendant  must  plead  such  art- 
icle or  point  out  definitely  what  por- 
tion of  the  publication  pleaded  by 
plaintiff  he  did  write.  Rolker  v.  Gon- 
zalez, 32  App.  Div.  224,  52  N.  Y.  Supp. 
1000. 

[b]  If  an  article  written  by  tlie 
defendant  was  changed  by  the  pub- 
lishers before  being  printed,  defendant 
is  not  required  to  set  forth  the  article 
as  he  preparerT  it,  that  being  a  matter 
of    proof    for    the    plaintiff.      Klos    V. 
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Zahorik,  113  Iowa  161,  84  N.  W.  1046, 
53  L.  R.  A.  235. 

72.  See  the  following  cases:  Conn. 
Anderson  v.  Cowles,  72  Conn.  335,  44 
Atl.  477,  77  Am.  St.  Rep.  310;  Atwater 
V.  Morning  News  Co.,  67  Conn.  504,  34 
Atl. '865.  Del.— Donahoe  v.  Star  Pub. 
Co.,  3  Penne.  545,  53  Atl.  1028.  D.  C. 
Ashford  r.  Evening  Star  Newspaper 
Co.,  41  App.  Cas.  395.  III.— Everett  V. 
De  Long,  144  HI.  App.  496.  Ind.— Cook 
V.  Howe,  77  Ind.  442;  Cadle  v.  Mc- 
intosh, 51  Ind.  App.  365,  99  N.  E.  779. 
Mass.— Bradley  v.  Heath,  12  Pick.  163, 
22  Am.  Dec.  418.  N.  Y.— Fero  v.  Rus- 
coe,  4  N.  Y.  162.  Tenn. — Cooley  v. 
Galvon,  109  Tenn.  1,  70  S.  W.  607,  97 
Am.  St.  Rep.  823,  60  L.  R.  A.  139  (or 
by  a  special  plea) ;  Haekett  v.  Brown, 
2"Heisk.  272.  Vt.— Torrey  v.  Field,  10 
Vt.  353.  W.  Va.— Amos  v.  Stockert,  47 
W.  Va.  109,  34  S.  E.  821;  Johnson  v. 
Brown,  13  W.  Va.   71. 

73.  Ala. — Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888.  Cal.— Gosewiseh 
V.  Doran,  161  Cal.  511,  119  Pac.-656, 
Ann.  Cas.  191 3D,  442  {approving  Gil- 
man  V.  McClatchy,  111  Cal.  606,  44 
Pac.  241);  Swan  v.  Thompson,  124  Cal. 
193,  56  Pac.  878.  But  see  Schomberg 
f.  Walker,  132  Cal.  224,  64  Pac.  290, 
to  the  contrary.  Kan. — Hess  v.  Sparks, 
44  Kan.  470,  25  Pac.  580.  Me.— Fresh 
V.  Cutter,  73  Md.  87,  20  Atl.  774,  25 
Am.  St.  Rep.  575,  10  L.  R.  A.  67.  But 
see  Hagan  v.  Hendry,  18  Md.  191.  Mass. 
Comerford  f.  West  End  St.  Ry.  Co.,  164 
Mass.  13,  41  N.  E.  59;  Goodwin  v. 
Daniels,  7  Allen  (Mass.)  61.  Miss. 
Yazoo  &  M.  V.  R.  Co.  v.  Watson,  104 
Miss.  672,  61  So.  657.     Mo.— Hawkins 
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the  privileged   character  of  the  piiblieation  appears   from  the   com- 
plaint.^* 

b.  Form  and  Sufficiency  of  Allegations.  —  Sufficient  facts  must  be 
alleged  to  show  with  clearness  the  nature  of  the  privilege  which  it  is 
claimed  existed/^  and  this  rule  is  equally  applicable  to  a  defense  of 
fair  comment  and  honest  criticism  of  a  public  matter."  The  want  of 
malice  must  be  averred  where  a  conditional  privilege  is  claimed,'^  but 
such  an  allegation  is  unnecessary  if  an  absolute  privilege  is  relied 
upon.'^^  General  terms  may  be  employed  in  pleading  a  want  of  mal- 
ice.^* The  plea  is  complete  without  an  avei;ment  of  the  truth  of  the 
words  spoken,^"  or  of  the  belief  of  the  defendant  that  they  were  true.^^ 
The  plea  is  in  the  nature  of  a  plea  in  confession  and  avoidance, ^^  and 
it  must  admit  the  publication  of  the  words  as  charged.^^  It  must  re- 
fer to  the  very  act  Avhich  is  made  the  basis  of  the  particular  charge 


V.  Globe  Pr,  Co.,  10  Mo.  App.  174. 
N.  Y. — Tierney  v.  Euppert,  150  App. 
Div.  863,  135  N.  Y.  Supp.  365;  Steven- 
son V.  Ward,  48  App.  Div.  291,  62  N.  Y. 
Supp.  717.  Ohio. — Steen  v.  Friend,  11 
Ohio  Cir.  Dec.  235,  20  Ohio  Cir.  Ct. 
459. 

74.  Cal. — Gosewisch  v.  Doran,  -161 
Gal.  511,  119  Pac.  656,  Ann.  Gas.  1913D, 
442.  Ga.— Flanders  v.  Daley,  120  Ga. 
885,  48  S.  E.  327.  N.  Y.— Tierney  v. 
Euppert,  150  App.  Div.  863,  135  N.  Y. 
Supp,  365.  Ohio.— Post  Pub.  Co.  r. 
Moloney,  50  Ohio  St.  71,  33  N.  E.  921. 

75.  Ala. — Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888.  Md.— Fresh  v. 
Gutter,  73  Md.  87,  20  Atl.  774,  25  Am. 
St.  Eep.  575,  10  L.  E.  A.  67.  Ohio. 
Steen  v.  Friend,  11  Ohio  Cir.  Dec.  235, 
20   Ohio   Gir.   Ct.  459. 

[a]  If  the  same  privilege  be  claimed 
for  repetitions  of  the  original  charge 
general  allegations  of  the  circum- 
stances will  be  held  to  be  suificient. 
Stevenson  v:  Ward,  48  App.  Div.  291, 
62  N.  Y.  Supp.  717. 

76.  Bingham  v.  Gaynor,  68  Misc. 
565,  125  N.   Y.  Supp.  216. 

77.  Ala.— Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888.  N.  Y.— O'Donag- 
hue  V.  McGovern,  23  Wend.  26;  Bud- 
dington  v.  Davis,  6  How.  Pr.  401; 
Lapetina  v.  Santangelo,  124  App.  Div. 
519,  108  N.  Y.  "Supp.  975.  R.  I.— Mc- 
T\ night  1.  Hasbrouck,  17  R.  I.  70,  20 
Atl.  95. 

fa]  If  the  declaration  disclose  the 
conditionally  privileged  character  of 
the  publication  and  alleges  further 
facts  suflScient  to  destroy  the  privilege, 
a  plea  denying  these  latter  allegations 
need  not  deny  express  malice.  John- 
son V.  Brown,'  13  W.  Va.  71,  143. 


78.  Eobinson  v.  Hatch,  55  How.  Pr. 
(N.  Y.)  55.  See  Garr  v.  Selden,  4  N. 
Y.  91. 

79.  Phillips  V.  Bradshaw,  181  Ala. 
541,  61  So.  909. 

[a]  Negativing  An  Abuse  of  Priv- 
ilege.— Although  the  complaint  alleges 
that  the  charge  of  which  complaint  is 
made  was  published  in  the  presence  of 
plaintiff  and  "divers  others,"  the  an- 
swer need  not  explain  that  fact  by 
showing  affirmatively  that  it  was  made 
on  a  reasonable  occasion.  Phillips  v. 
Bradshaw,  181  Ala.  541,  61  So.  909. 

80.  Etchison  v.  Pergerson,  88  Ga. 
620,  15  S.  E.   680. 

[a]  Plea  averring  the  truth  in  ad- 
dition to  privilege,  will  be  treated  as 
a  plea  in  justification,  since  "all  other 
allegations  are  merged  into  and  ab- 
sorbed by  the  main,  controlling  defence 
that  the  words  are  not  actionable  be- 
cause they  were  the  truth,  and  conse- 
quently were  justified.  Etchison  v. 
Pergerson,  88  Ga.  620,  15  S.  E.  680. 

81.  McKnight  V.  Hasbrouck,  17  R. 
T.  70,  20  Atl.  95;  Torrey  v.  Field,  10 
Vt.  353. 

82.  Ala.— Ferdon  r.  Dickens,  161 
Ala.  181,  49  So.  888.  la.— Prewitt 
V.  Wilson,  128  Iowa  198,  103  N.  W. 
365.  Ky.— Morgan  v.  Booth,  13  Bush 
480. 

See  generally  the  title  "Confession 
and  Avoidance." 

[a]  "The  defense  of  privileged 
communication  is  a  perfect  defense  to 
an  action  for  libel,  and  not  a  plea  in 
mitigation  of  damages. ' '  Cranfill  v. 
Havden,  22  Tex.  Civ.  App.  656,  55  S. 
W.'805. 

83.  Edwards  v.  Kevil,  133  Ky.  392, 
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set  forth  in  the  complaint.**  If  the  privilege  relied  upon  be  the  fair 
publication  of  a  report  of  judicial  proceedings,  there  need  be  no  aver- 
ment that  the  court  had  jurisdiction  of  the  action.^' 

A  conditional  or  hsrpothetical  plea  has  been  held  good,^"  though  it  is 
not  approved  by  all  authorities.*^ 

2.  Justification.  —  a.  Necessity  of  Pleading.  —  Matters  in  justi- 
fication are  inadmissible  under  the  general  issue,  or  general  denials 
and  must  be  specially  pleaded,**  unless  the  statute  otherwise  provides,*" 
or  the  truth  of  the  charge  appears  from  the  allegations  of  the  com- 
plaint.®" The  general  rule  applies  to  actions  in  which  the  language 
used  is  defamatory  only  by  reason  of  the  allegation  and  proof  of 
special  damages,^^  or  where  the  charge  was  made  on  a  privileged  oc- 
casion.®^ 

b.  Form  and  SwiJiciency  of  the  Allegations.  —  d-)  In  General. 
A  plea  of  justification  proceeds  upon  the  theory  that  all  the  material 
averments  of  the  complaint  are  admitted  to  be  true,®^  and  it  is  con- 
strued most  strongly  against  the  defendant.®*     Such  a  plea  must®^  be 


138  S.  W.  273,  134  Am.  St.  Rep.  463, 
28  L.  E.  A.   (N.  S.)   551. 

[a]  Direct  and  specific  admission  is 
not  required.  German  Sav.  Bank  v. 
Fritz  (Iowa),  109  N.  W.  1008.  Compare 
infra,  IX,  C,  2,  c. 

84.  Prewitt  V.  Wilson,  128  Iowa  198, 
103  N.  W.  365. 

85.  Johnson  v.  Brown,  13  W.  Va.  71, 
143. 

86.  Jones  v.  Forehand,  89  Ga.  520, 
16  S.  E.  262,  32  Am.  St.  Eep.  81; 
Kleizer  v.  Symmes,  40  Ind.  562. 

87.  Smith  Bros.  &  Co.  v.  W.  C.  Agee 
&  Co.,  178  Ala.  627,  59  So.  647,  Ann. 
Cas.  1915B,  129;  Buddington  v.  Davis, 
6  How.  Pr.  (N.  Y.)  401.  Compare 
infra,  IX,  C,  2,  c. 

88.  Ala. — ^Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888.  Cal.— Davis  f. 
Hearst,  160  Cal.  143,  194,  116  Pac. 
530.  Colo.— Meeker  v.  Post  Pr.  &  Pub. 
Co.,  55  Colo.  355,  135  Pac.  457,  Ann. 
Cas.  1915A,  126.  Conn.— Atwater  v. 
Morning,  News  Co.,  67  Conn.  504,  34 
Atl.  865;  Donaghue  r.  Gaffy,  53  Conn. 
43,  2  Atl.  397.  Del.— Kinney  v.  Hosea, 
3  Har.  397.  Fla.— Taylor  v.  Tribune 
Pub.  Co.,  67  Fla.  361,  65  So.  3.  111. 
Sheahan  v.  Collins,  20  111.  325,  71  Am. 
Dec.  271.  Mich. — McNaughton  v.  Quay, 
102  Mich.  142,  60  N.  W.  474.  Minn. 
Krulie  v.  Petcoff,  122  Minn,  517,  142 
N.  W.  897,  Ann.  Cas.  1914D,  1056. 
Miss. — Jarnigan  v.  Fleming,  43  Miss. 
710,  5  Am.  Eep.  514.  Mo.— Nelson  v. 
Wallace,  48  Mo.  App.  193.  N.  J.— Mer- 
rey  f.  Guardian  Pr.  Pub.  Co.,  79  N.  J. 
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L.  177,  74  Atl.  464.  N.  C— Logan  v. 
Hodges,  146  N.  C.  38,  59  S.  E.  349. 
N.  D.— Lauder  v.  Jones,  13  N.  D.  525, 
101  N.  W.  907.  W.  Va.— Williams  Pr. 
Co.  V.  Saunders,  73  S.  E.  472;  Sweeney 
V.  Baker,  13  W.  Va.  158,  31  Am.  Eep. 
757. 

And  see  8  Ency.  of  Ev.  310. 

Notice  of  intention  to  give  evidence 
of  the  truth,  as  a  substitute  for  a 
special  plea  of  justification,  see  infra, 
IX,  C,  2,  d. 

89.  Gomez  v.  Hawaiian  Gazette  Co., 
10  Hawaii  108. 

90.  Eollius  V.  Louisville  Times  Co., 
28  Ky.  L.  Eep.  1054,  90  S.  W.  1081. 

91.  Tenn. — Continental  Nat.  Bank 
v.  Bowdre,  92  Tenn.  723,  23  S.  W.  131; 
Hackett  v.  Brown,  2  Heisk.  264.  Tex, 
Burkhiser  v.  Lyons  (Tex.  Civ.  App.), 
167  S.  W.  244;  San  Antonio  Light  Pub. 
Co.  V.  Lewy,  52  Tex.  Civ.  App.  22,  113 
S.  W.  574.  Wis. — Langton  f.  Hagerty, 
35  Wis.   150. 

92.  Lauder  v.  Jones,  13  N.  D.  525, 
101  N.  W.  907. 

93.  Over  v.  Schiffling,  102  Ind.  191, 
26  N.  E.  91;  Jarnigan  v.  Fleming,  43 
Miss.  710,  5  Am.  Eep.  514.  See  infra, 
IX,  C,  2,  c. 

94.  Gage  r.  Eobinson,  12  Ohio  250; 
Eoyce   v.   Maloney,   57    Vt.   325. 

95.  111.— Dowie  v.  Priddle,  216  111. 
553,  75  N.  E.  243.  Miss. — Jarnigan  v. 
Fleming,  43  Miss.  710,  5  Am.  Eep.  514. 
N.  H.— Folsom  v.  Brawn,  25  N.  H.  114. 
N.  J. — Schwarz  Bros.  Co.  v.  Evening 
News  Pub.  Co.,  84  N.  J.  L.  486,  87  Atl. 
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definite  and  specific,  and  positive  in  its  allegations.^^  A  conditional 
or  hypothetical  plea  is  bad."  No  allegation  that  the  language  was 
published  with  good  motives  or  for  justifiable  ends  is  required,*^  nor 
need  there  be  a  denial  of  the  allegations  of  the  complaint  that  the 
matter  was  false  and  published  maliciously,^"  or  a  denial  of  the  extent 
of  plaintiff's  damages.^  Matters  already  pleaded  in  the  answer  proper 
may  be  repeated  in  the  affirmative  defense  of  justification  where  they 
tend  to  supplement  the  new  matter  there  set  up.^ 

(II.)  Allegations  of  the  Facts.  —  A  plea  in  justification  must  recite  the 
facts  on  which  it  relies;^  it  should  give  the  time,  place  and  circum- 
stances affecting  the  acts  charged.*  Statements  which  are  mere  con- 
clusions of  the  pleader  are  insufficient."^    The  evidence,  however,  should 


148.  N.  y.— Christianson  v.  O'Neil,  39 
Misc.  11,  78  N.  Y.  Supp.  757  (a firmed, 
82  App.  Div.  836,  81  N.  Y.  Supp.  1120) ; 
Shanks  v.  Sturnpf,  23  Misc.  264,  51  N 
Y.  Supp.  154.  Okla. — Voorhees  v 
Toney,  32  Okla.  570,  122  Pac.  552.  R.  I 
Ames  V.  Hazard,  8  E.  I.  143.  Tenn 
Steele  v.  Phillips,  10  Humph.  461,  as 
specific  as  an  indictment.  Va. — Kirt 
ley  V.  Dick,  3  Hen.  &  M.  (13  Va.)  388 
W.  Va.— Sweeney  v.  Baker,  13  W.  Va 
158,  209,  31  Am.  Eep.  757. 

[a]  Plea  To  Libel  in.  Reports  of 
Meetings  or  Judicial  Proceedings. 
"To  a  declaration  for  a  libel,  described 
as  contained  in  the  report  in  a  news- 
paper of  a  magisterial  inquiry,  a  plea 
that  the  several  matters  and  things  in 
the  supposed  libel  contained  were  true, 
is  bad,  because  it  is  uncertain  wheth- 
er it  means  that  the  report  in  the 
newspaper  was  a  true  report  of  the 
proceedings,  or  that  the  facts  men- 
tioned in  it  were  true;  and  if  the  latter 
were  the  meaning,  then  the  plea  is  too 
general."  Donahoe  v.  Star  Pub.  Co., 
3  Penne.  (Del.)   545,  53  Atl.  1028. 

96.  Mulvaney  v.  Burroughs,  152 
Iowa  439,  132  N.  W.  873;  Smith  v. 
Johnson,   69   Vt.   231,   39    Atl.   198. 

[a]  Averment  that  defendant  be>- 
lieved  the  charge  to  be  true  is  insuffi- 
cient. Ferdon  v.  Dickens,  161  Ala.  181, 
49  So.  888. 

97.  Cain  v.  Osier,  168  Iowa  59,  150 
N.  W.  17;  Buddington  v.  Davis,  6  How. 
Pr.  (N.  Y.)   401. 

98.  McClaugherty  v.  Cooper,  39  W. 
Va.  313,  19  S.  E.  415.  But  see  Dona- 
hoe V.  Star  Pub.  Co.,  3  Penne.  (Del.) 
545,  53  Atl.  1028. 

99.  Haffen  v.  Tribune  Assn.,  126 
A.pp.  Div.  675,  111  N.  Y.  Supp.  225. 

1.  Haifen  v.  Tribune  Assn.,  126  App. 
Div.  675,  111  N.  Y.  Supp.  225. 


2.  Haffen  v.  Tribune  Assn.,  126  App. 
Div.  675,  111  N.  Y.  Supp.  225,  allega- 
tions of  the  meaning  of  the  article. 

3.  Ind.— Campbell  r.  Irwin,  146  Ind. 
681,  45  N.  E.  810.  la.— McClintock  V. 
Crick,  4  Iowa  453.  Md.— Orme  v.  Lodge, 
3  Har.  &  J.  83.  N.  Y.— Waehter  v. 
Quenzer,  29  N.  Y.  547;  Nunnally  v. 
Mail  &  Express  Co.,  113  App.  Div. '831, 
99  N.  Y.  Supp.  647;  Connors  v.  Collier, 
65  Misc.  169,  119  N.  Y.  Supp.  513.  S.  0. 
Lawton  v.  Hunt,  4  Eich.   L.   258. 

But  see  Myers  v.  Longstaff,  14  N.  D. 
98,  84  N.  W.  233. 

[a]  Rule  Stated.— "It  is  not  suffi- 
cient to  allege  barely  that  the  state- 
ments made  in  the  supposed  libel  are 
true,  nor  is  a  reiteration  of  the  libel- 
lous matters  anci  an  averment  that  they 
are  true  sufficient.  The  facts  going  to 
establish  the  truth  of  the  imputation 
must  be  stated."  Donahoe  v.  Star 
Pub.  Co.,  3  Penne.  (Del.)  545,  53  Atl. 
1028.  And  see  U.  S. — Kerr  v.  Force, 
3  Cranch  C.  C.  8,  14  Fed.  Cas.  No. 
7,730.  N.  J.— Fodor  v.  Fuchs,  77  N.  J. 
L.  92,  71  Atl.  108.  N.  Y.— Fry  r.  Ben- 
nett, 5  Sandf.  54. 

fb]  This  rule  is  as  applicable  under 
code  practice  as  at  common  law,  and 
is  also  applicable  under  a  statute  au- 
thorizing the  joinder  of  a  plea  of  the 
truth  with  a  plea  of  mitigating  cir- 
cumstances. Waehter  r.  Quenzer,  29 
N.  Y.  547. 

4.  Fodor  V.  Ftichs,  77  N.  J.  L.  92, 
71  Atl.  108;  Tilson  v.  Clark,  45  Barb. 
(N.  Y.)  178;  Billings  v.  Waller,  28 
How.  Pr.   (N.  Y.)    97. 

5.  Snyder  v.  Tribune  Co.,  161  Iowa 
671,   143   N.   W.  519. 

[a]  Illustrations.  —  Averments  that 
the  statements  made  were  "substan- 
tially true"   or  were   "true"   are   in- 
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not  be  pleaded.®  Even  if  the  libel  makes  general  charge,  the  answer 
must  state  the  particular  facts  relied  on  by  the  defendant/  If  the 
commission  of  a  specific  act  is  charged,  a  plea  that  the  charge  is  true  is 
sufficient,^  but  if  the  charge  is  one  of  the  performance  of  a  wrongful 
act  which  is  only  to  be  inferred  from  other  facts  the  plea  must  allege 
such  facts  as  will  warrant  the  implication  that  the  charge  was  true.^ 
In  pleading  justification  to  a  charge  of  perjury,  it  must  be  averred 
that  the  matter  sworn  to  was  material  to  the  matter  in  hand,^°  and 
the  actual  false  statements  relied  upon  should  be  pleaded.^  ^ 


sufficient.     Donahoe   v.   Star   Pub.   Co., 
3  Penne.    (Del.)   545,  53  Atl.  1028. 

6.  Kelly  v.  Waterbury,  87  N.  Y. 
179;  Ball  v.  Evening  Post  Pub.  Co.,  38 
Hun  (N.  Y.)  11;  Nunnally  v.  Mail  & 
Express  Co.,  113  App.  Div.  831,  99  N. 
Y.  Supp.  647. 

7.  U,  S.— Kansas  City  Star  Co.  v. 
Carlisle,  108  Fed.  344, "  47  C.  C.  A. 
384.  Ala.— Hunt  v.  Fidelity  Mut.  L. 
Ins.  Co.,  167  Ala.  188,  51  So.  1000. 
Ark.— Jones  v.  Cecil,  10  Ark.  592.  Cal. 
Swan  V.  Thompson,  124  Cal.  193,  56 
Pac.  878.  Del.— Donahoe  v.  Star  Pub. 
Co.,  3  Penne.  545,  53  Atl.  1028.  111. 
Dowie  f.  Priddle,  216  111.  553,  75  N. 
E  243;  Sanford  v.  Gaddis,  13  111.  329. 
Ind. — Johnson  r.  Stebbins,  5  Ind.  364. 
Md.— Orme  v.  Lodge.  3  Har.  &  J.  83.  Mo. 
Slark  r.  Publishers:  Geo.  Knapp  &  Co., 
160  Mo.  529,  61  S.  W.  669.  Neb. 
Sheibley  v.  Fales,  81  Neb.  795,  116  N. 
W.  1035.  N.  J.— Fodor  r.  Fuchs,  77  N. 
J.  L.  92,  71  Atl.  108.  N.  Y.— Bingham 
r.  Gavnor,  203  N.  Y.  27,  96  N.  E.  84; 
Wachter  r.  Quenzer,  29  N.  Y.  547;  Fry 
V.  Bennett,  5  Sandf.  54.  S.  C. — Law- 
ton  r.  Hunt,  4  Rich.  L.  258.  Tex. 
Burkhiser  r.  Lyons  (Tex.  Civ.  App.), 
167  S.  W.  244;  Nettles  v.  Somervell,  6 
Tex.  Civ.  App.  627,  25  S.  W.  658.  Vt. 
Torrey  f.  Field,  10  Vt.  353.  W.  Va, 
Amos  V.  Stockert,  47  W.  Va.  109,  34 
S.  E.  821;  Sweenev  r.  Baker,  13  W. 
Va.  158,  31   Am.  Rep.  757. 

fa]  Common  Law  Rule. — ' '  Mr.  Chit- 
ty  says,  (1  Chitty's  Plead.,  494.  See 
also  Ibid,  496);  'In  framing  a  plea 
of  justification  of  the  truth  care  must 
be  taken  to  observe  the  following 
rules:  (1)  It  is  necessary,  although  tho 
libel  contain  a  general  imputation  upon 
the  plaintiff's  character,  that  the  plea 
should  state  specific  facts,  showing  in 
what  particular  instances,  and  in  what 
exact  manner  he  has  misconducted  him- 
self.' "  Donahoe  r.  Star  Pub.  Co.,  3 
Penne.    (Del.)    545,   53   Atl.   1028. 

[b]     "The   reason   for   this   rule    is 
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that  it  [general  statement]  does  not 
give  to  the  plaintiff  any  clue  of  what 
the  defendant  intends  to  prove  upon 
the  trial.  The  answer  in  such  a  case 
should  set  forth  the  facts  upon  which 
it  is  alleged  that  the  allegations  of 
the  complaint  are  true.  A  mere  gen- 
eral statement  of  the  truth  of  the  al- 
legations of  the  complaint  is  a  conclu- 
sion and  does  not  constitute  a  suffi- 
cient answer  when  considered  upon 
demurrer."  Bingham  r.  Gaynor,  203 
N.  Y.  27,  34,  96  N.  E.  84. 

fc]  A  statement  of  the  facts  (1) 
which  it  would  be  necessary  to  allege 
in  an  indictment  is  sufficient  (Lanpher 
V.  Clark,  149  N.  Y.  472_,  44  N.  E.  182), 
(2)  but  the  same  precision  in  the  state- 
ment of  the  charge  is  not  always  re- 
quired. Kerr  v.  Force,  3  Cranch  C. 
C.  8,  14  Fed.  Cas.  No.  7,730. 

8.  111.— Dowie  r.  Priddle,  216  HI. 
553,  75  N.  E.  243.  Ind.— Hanger  v. 
Benua,  153  Ind.  642,  53  N.  E.  942.  Kan. 
Dever  v.  Clark,  44  Kan.  745,  25  Pac, 
205.  Mass. — McLoughlin  r.  Cowley, 
127  Mass.  316.  Mo.— Stark  v.  Publish- 
ers: Geo.  Knapp  &  Co.,  160  Mo.  529, 
61  S.  W.  669.  Neb.— Callfas  v.  World 
Pub.  Co.,  93  Neb.  108,  139  N.  W.  830. 
N.  Y. — Kingsley  v.  Kingslev,  79  Hun 
569,  29  N.  Y.  Supp.  921,  6f  N.  Y.  St. 
537.  Tex. — Kuhn  v.  Young,  78  Tex. 
344,  14  S.  W.  796. 

9.  Ind. — Johnson  r.  Stebbins,  5  Ind. 
364.  Ky.— Herald  Pub.  Co.  r.  Feltner, 
158  Ky.  35,  164  S.  W.  370.  Mass.— But 
see  McLoughlin  r.  Cowley,  127  Mass. 
316.  Mont^ — Paxton  r.  Woodward,  31 
Mont.  195,  78  Pac.  215,  107  Am.  St. 
Rep.  416.  N.  Y. — Van  Ness  r.  Hamil- 
ton, 19  Johns.  349;  Buddington  v. 
Davis,  6  How.  Pr.  401.  Tex.— Kuhn  r. 
Young,   78   Tex.   344,   14   S.   W.   796. 

10.  McGough  V.  Rhodes,  12  Ark. 
625;  McClaugherty  v.  Cooper,  39  W. 
Va.   313,  19  S.  E. '415. 

11.  Tilson  V.  Clark,  45  Barb.  (N. 
Y.)    178. 
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(III.)  Breadth  of  the  Plea. —  (A.)  In  General.  —  The  precise  charge 
made  in  the  declaration  must  be  justified.^-  The  justification  relied 
upon  must  be  as  broad  as  the  charge  to  which  it  is  pleaded;^''  the  sub- 
stance and  not  the  mere  literal  meaning  of  the  words  published  must 


12.  Fla, — Jones  v.  Greeley,  25  Fla. 
629,  6  So.  448.  111.— Dowie  v.  Priddle, 
216  111.  553,  75  N.  E.  243.  Ind.— Buck- 
ner  v.  Spaulding,  127  Ind.  229,  26  N. 
E.  792;  Eicket  v.  Stanley,  6  Blackf. 
169.  la.— Cain  v.  Osier,  168  Iowa  59, 
150  N.  W.  17;  Mulvaney  v.  Burroughs, 
152  Iowa  439,  132  N.  W.  873.  Mass. 
Downs  V.  Hawley,  112  Mass.  237.  Mich. 
Youngs  V.  Adams,  113  Mich.  199,  71 
N.  W.  585.  N.  y. — Andrews  t\  Van- 
duzer,  11  Johns.  38;  Stiles  v.  Comstock, 
9  How.  Pr.  48;  Palmer  v.  Haight,  2 
Barb.  210;  Clark  v.  Fox,  10  App.  Div. 
514,  41  N.  Y.  Supp.  1091,  75  N.  Y.  St. 
1438;  Christianson  v.  O'Neil,  39  Misc. 
11,  78  N.  Y.  Supp.  757,  affirmed,  82 
App.  Div.  836,  81  N.  Y.  Supp.  1120. 
N.  C. — Sharpe  v.  Stephenson,  34  N.  C. 
348.  Okla.— Voorhees  f.  Toney,  32 
Okla.  570,  122  Pac.  552;  Bodine  v. 
Times-Journal  Pub.  Co.,  26  Okla.  135, 
110  Pac.  1096,  31  L.  E.  A.  (N.  S.) 
147.  Vt.— Torrey  v.  Field,  10  Vt.  353. 
Va.— Dillard  v.  Collins,  25  Gratt.  (66 
Va.)   343. 

[a]  "The  principle  is,  the  defend- 
ant in  a  plea  of  justification  must  aver, 
and  must  prove,  the  identical  offence; 
and  when  any  circumstance  is  stated, 
which  is  descriptive  of,  and  identifies 
the  offence,  it  must  be  averred  and 
proved,  for  the  purpose  of  showing 
that  it  is  the  same  offence."  Sharpe 
V.   Stephenson,   34   N.   C.    348. 

[b]  Use  of  other  words  and  their 
truth  cannot  be  pleaded  by  the  defend- 
ant. Tharp  v.  Nolan,  119  Ky.  870,  84 
S.  W.  1168.  Compare  Burnham  v. 
Franklin,  44  Misc.  299,  89  N.  Y.  Supp. 
917. 

13.  U.  S.— Smith  v.  Tribune  Co.,  4 
Biss.  477,  22  Fed.  Cas.  No.  13,118.  Cal. 
Tingley  v.  Times-Mirror  Co.,  151  Cal. 
1,  89  Pac.  1097.  Fla.— Jones,  Varnum 
&  Co.  V.  Townsend's  Admx.,  21  Fla. 
431,  58  Am.  Eep.  676.  111.— Sanford 
t.  Gaddis,  13  111.  329.  Ind.— Hanger  r. 
Benua,  153  Ind.  642,  53  N.  E.  942.  la. 
Snyder  v.  Tribune  Co.,  161  Iowa  671, 
143  N.  W.  519;  Mulvaney  v.  Burroughs, 
152  Iowa  439,  132  N.  W.  873;  Berger 
r.  Freeman  Tribune  Pub.  Co.,  132  Iowa 
290,  109  N.  W.  784;  Wallace  v.  Home- 
stead Co.,  11  r  Iowa  348,  90  N.  W.  835; 


Clifton  V.  Lange,  108  Iowa  472,  79  N. 
W.  276.  Kan.— Grubb  v.  Elder,  67  Kan. 
316,  72  Pac.  790.  La.— Williams  r.  Mc- 
Manus,  38  La.  Ann.  161,  58  Am.  Eep. 
171.  Minn.— Tawney  v.  Simonson,  Whit 
comb  &  Hurley  Co.,  109  Minn.  341,  124 
N-  W.  229,  27  L.  E.  A.  (N.  S.)  1035; 
Palmer  v.  Smith,  21  Minn.  419.  N.  Y. 
Block  V.  Nussbaum,  160  App.  Div.  678, 
146  N.  Y.  Supp.  55;  Bingham  v.  Gay- 
iior,  141  App.  Div.  301,  126  N.  Y.  Supp. 
S53;  Mann  r.  Press  Pub.  Co.,  133  App. 
Div.  29,  117  N.  Y.  Supp.  779;  Nun- 
nally  v.  New  Yorker  Zeitung  Pub.  & 
Pr.  Co.,  117  App.  Div.  1,  iOl  N.  Y. 
Supp.  1041.  Ohio,— Vanderveer  v.  Sut- 
phin,  5  Ohio  St.  293.  Okla.— Bodine  v. 
Times-Journal  Pub.  Co.,  26  Okla.  135, 
110  Pac.  1096,  31  L.  E.  A.  (N.  S.) 
147.  R.  I.— Ames  v.  Hazard,  8  E.  I. 
143.  Tex.— Democrat  Pub.  Co.  v.  Jones, 
8;;  Tex.  302,  18  S.  W.  652.  Vt.— Tor- 
rey  v.  Field,   10   Vt.   353. 

[a]  Justifications  of  statements 
heard  and  repeated  are  insufficient  if 
they  merely  aUege  the  facts  that  the 
statements  were  made  by  others;  they 
must  go  further  and  allege  the  truth 
of  the  facts  stated.  Bennett  v.  Crump- 
ton,  1   Ga.  App.  476,  58  S-   E.  104. 

[b]  Plea  to  several  counts,  "each 
laying  actionable  words,  goes  to  the 
whole  declaration,  unless  the  plea  is 
restricted  in  its  terms  to  certain  parts 
or  certain  counts."  Cox  v.  Strickland, 
101  Ga.  482,  28  S.  E.  655;  Henderson 
V.  Fox,  83  Ga.  233,  9  S.  E.  839. 

[c]  If  a  dishonest,  corrupt  or  crim- 
inal intent  is  imputed  the  plea  must 
show  not  only  that  the  facts  charged 
were  true,  but  that  they  were  accom- 
panied with  the  intent  charged.  Gage 
r.  Eobinson,   12  Ohio   250. 

[d]  If  a  specific  crime  is  charged, 
an  answer  which  pleads  that  the  facts 
on  which  the  charge  of  crime  was 
based  are  true,  is  insufficient.  Hearst 
r.  New  Yorker  Staats  Zeitung,  71  Misc. 
7,  129  N.  Y.  Supp.  1089,  afirmed,  144 
App.   Div.   896,   129   N.   Y.   Supp.   1126. 

[o]  In  an  action  under  the  statute 
making  insulting  words  actionable  a 
plea  of  justification  must  contain  a 
traverse  of  the  allegation  in  the  declar- 
ation "that  the  words  were  spoken  in 
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be  justified.^*  Immaterial  words  in  the  charge  need  not  however  be 
justified,^'  nor  need  the  justification  be  broader  than  the  charge.^' 
Neither  that  portion  of  the  charge,  publication  of  which  is  denied,^^  nor 
the  colloquium  need  be  justified.^' 

(B.)  Justification  or  Innuendoes.  —  If  the  innuendo  be  a  proper  one 
which  places  a  warrantable  meaning  and  construction  upon  the  words 
published,  the  plea  must  justify  the  words  in  the  sense  imputed  to 
them  by  the  innuendo,^**  and  a  general  justification  is  an  admission 
that  the  words  were  used  with  the  meaning  assigned  to  them  by  the 
innuendo.^"  But  if  the  meaning  ascribed  to  the  language  is  unwar- 
ranted the  defendant  may  justify  generally  and  deny  that  the  specific 
meaning  ascribed  to  them  in  the  innuendo  was  their  true  meaning.^^ 

(C.)    Partial  Justification.  —  A  single,  indivisible  charge  cannot  be 


a  manner  to  insult  and  lead  to  a  breach 
of  the  peace."  Crawford  v.  Mellton, 
12  Smed.  &  M.  (Miss.)   328. 

14.  Paxton  r.  Woodward,  31  Mont. 
195,  78  Pac.  215,  107  Am.  St.  Eep.  416. 

15.  Ames  v.  Hazard,  8  E.  I.   143. 

16.  Walford  v.  Herald  Pr.  &  Pub. 
Co.,  133  Ind.  372,  32  N.  E.  929;  Heil- 
man  v.  Shanklin,  60  Ind.  424;  Edwards 
r.  George  Kuapp  &  Co.,  97  Mo.  432,  10 
S.  W.  54. 

17.  Palmer  v.  Smith,  21  Minn.  419. 

18.  Nott  V.  Stoddard,  38  Vt.  25,  88 
Am.   Dec.   633. 

19.  Fla. — Jones,  Varnum  &  Co.  v. 
Townseud's  Admx.,  21  Fla.  431,  58  Am. 
Eep.  676.  111. — But  see  Siegel  v.  Thomp- 
son, 181  111.  App.  164.  Ind.— Campbell 
V.  Irwin,  146  Ind.  681,  45  N.  E.  810; 
Samples  v.  Carnahan,  21  Ind.  App.  55, 
51  N.  E.  425.  la. — Morse  v.  Times  Eep. 
Pr.  Co.,  124  Iowa  707,  100  N.  W.  867. 
Mich. — Atkinson  v.  Detroit  Free  Press, 
46  Mich.  341,  9  N.  W.  501.  Minn. 
Tawnev  v.  Simonson,  Whitcomb  &  Hur- 
lev  Col,  109  Minn.  341,  124  N.  W.  229, 
27  L.  E.  A.  (N.  S.)  1035.  N.  J.—Com- 
pare  Schwarz  Bros.  Co.  v.  Evening 
News  Pub.  Co.,  84  N.  J.  L.  486,  87 
Atl.  148.  N.  Y. — Morse  v.  Press  Pub. 
Co.,  49  App.  Div.  375,  63  N.  Y.  Supp. 
423;  Lowe  r.  Bennett,  27  Misc.  356,  58 
N.  Y.  Supp.  88.  N.  C.— Snow  v.  Witch- 
er,  31  N.  C.  346.  E.  I. — Ames  v.  Haz- 
ard, 8  E.  I.  143.  Vt.— Eoyce  v.  Ma- 
lonev,  57  Vt.  325;  Nott  r.  Stoddard,  38 
Vt.  25,  88  Am.  Dec.  633.  Wis.— Leuch 
V.  Berger,  161  Wis.  564,  155  N.  W.  148. 

[a]  Averment  of  meaning  intended 
to  be  conveyed,  is  insufficient.  An 
averment  that  if  defendant  spoke  the 
words  "it  was  not  in  the  sense  of,  nor 
with  the  intent  to,  convey  the  idea" 
charged    by    the    innuendo,    "is    not    a 
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denial  that  they  had  the  meaning  to 
the  bystanders  where  spoken,  which 
the  petition  states  they  had."  Barr 
r.  Birkner,  44  Neb.  197,  208,  62  N.  W. 
494. 

[b]  Effect  of  Allegation  as  to 
Plaintiff's  Demeanor  and  Conduct. 
Where  the  innuendo  attaches  a  mean- 
ing to  the  language  used  not  necessar- 
ily arising  from  its  use,  the  justifica- 
tion is  broad  enough  if  it  alleges  that 
by  the  demeanor  and  conduct  of  the 
plaintiff  at  the  time  the  language  was 
used  it  was  understood  by  the  hearers 
to  be  used  in  the  sense  set  out  in  the 
innuendo.  Grubb  V.  Elder,  67  Kan.  316, 
72    Pac.    790. 

[c]  If  language  is  defamatory  per 
se  the  defendant  should  justify  not 
only  the  meaning  assigned  by  the  in- 
nuendo but  also  the  other  possible  de- 
famatory meanings.  World's  Dispen- 
sary Med.  Assn.  v.  Collier,  86  Mise. 
217,  148  N.  Y.  Supp.  405. 

20.  Atkinson  v.  Detroit  Free  Press, 
46  Mich.  341,  9  N.  W.  501;  Spencer  f. 
Minnick,   41    Okla.    613,   139   Pac.    130. 

21.  Morse  v.  Press  Pub.  Co.,  49  App. 
Div.  375,  63  N.  Y.  Supp.  423;  Conti- 
nental Nat.  Bank  v.  Bowdre,  92  Tenn. 
723,  23  S.  W.  131. 

fa]  Eule  Stated. — "It  would  vio- 
late every  canon  of  common  sense  and 
good  pleading  to  hold  that  a  defend- 
ant cannot  justify  the  speaking  of  the 
words  or  the  publication  of  the  libel 
without  at  the  same  time  admitting 
the  truth  of  some  far-fetched  and  ex- 
travagant meaning  started  in  the  im- 
agination of  the  pleader  or  evolved 
from  the  morbid  brain  of  his  client, 
and  introduced  into  the  declaration  in 
the  form  of  an  innuendo."  Continental 
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justified  in  part.^^  If  several  charges  are  made,  each  several  and  dist- 
tinct  from  the  others,  any  of  such  charges  may  be  justified  by  itself,-^ 
but  the  whole  of  such  charge  must  l)e  justified.^* 

c.  Admissions  Required.  —  A  plea  in  justification  must,  expressly 
or  tacitly  confess  the  act  which  it  is  intended  to  justify.^^  A  condi- 
tional or  hypothetical  plea  is  bad.-" 

d.  Notice  of  Justification.  —  In  some  states  where  a  notice  of  the 
matter  upon  which  defendant  will  rely  in  justification  is  required  to 
be  given,  it  is  held  that  such  notice  must  be  as  certain  and  definite  as 
a  special  plea;^^  in  other  states,  however,  the  notice  will  be  held  suffi- 
cient if  it  fairly  apprises  the  other  party  of  the  defense  which  will  be 
made.^^ 


Nat.    Bank   v.   Bowdre,    92    Tenn.    723, 
732,  23  S.  W.  131. 

22.  Sterling  v.  Sherwood,  20  Johns. 
(N.  Y.)  204;  Stock  v.  Keele,  86  App. 
Div.  136,  83  N.  Y.  Supp.  133;  Morse 
V.  Press  Pub.  Co.,  49  App.  Div.  375, 
63  N.  Y.   Supp.  423. 

23.  Fla.— Jones  v.  Greeley,  25  Fla. 
629,  6  So.  448.  lU.— Cloidt  v.  Wallace, 
56  111.  App.  389.  Me.— Stacy  v.  Port- 
land Pub.  Co.,  68  Me.  279.  Md.— Bav- 
ington  V.  Robinson,  127  Md.  46,  95  Atl. 
1067.  N.  J.— Merrey  v.  Guardian  Pr. 
&  Pub.  Co.,  79  N.  J.  L.  177,  74  Atl. 
464.  N.  Y.— Lanpher  v.  Clark,  149  N. 
Y.  472,  44  N.  E.  182;  Hollingsworth  v. 
Spectator  Co.,  53  App.  Div.  291,  65  N. 
Y.  Supp.  812.  Compare  Bingham  v. 
Gaynor,  141  App.  Div.  301,  126  N.  Y. 
Supp.  353;  Nunnally  v.  New  Yorker 
Zeitung  Pub.  &  Pr.  Co.,  117  App.  Div. 
1,  101  N.  Y.  Supp.  1041.  Ohio.— Van- 
derveer  v.  Sutphin,  5  Ohio  St.  293.  Vt. 
Nott  V:  Stoddard,  38  Vt.  25,  88  Am. 
Dec.   633. 

24.  Jones  v.  Greeley,  25  Fla.  629,  6 
So.  448;  Ames  v.  Hazard,  6  R.  I.  335. 
See  supra,  IX,  C,  2,  b,   (III),   (A). 

25.  Del.— Donahoe  v.  Star  Pub.  Co., 
3  Penne.  (Del.)  545,  53  Atl.  1028.  Ga. 
See  Cox  v.  Strickland,  101  Ga.  482,  28 
S.  E.  655.  la.— Prewitt  v.  Wilson,  128 
Iowa  198,  103  N.  W.  365;  MeClintock 
V.  Crick,  4  Iowa  453.  Ky. — Shipp  v. 
Patton,  123  Ky.  65,  93  S.  W.  1033; 
Gaines  v.  Grant,  8  Ky.  L.  Rep.  779. 
Miss. — Jarnigan  v.  Fleming,  43  Miss. 
710,  5  Am.  Rep.  514.  Mo.— Atteberry 
V.  Powell,  29  Mo.  429,  77  Am.  Dec. 
579.  N.  H.— Folsom  v.  Brawn,  25  N.  H. 
114.  N.  J.— Fenkart  v.  Bihler,  79  N. 
J.  L.  11,  74  Atl.  129.  N.  Y.— Jacoby 
V.  James,  136  App.  Div.  431,  120  N. 
Y.  Supp.  981.  But  see  Robinson  v. 
Battle,   148   App.  Div.   230,   133   N.   Y. 


Supp.  57.     Ohio. — Davis  v.  Mathews,  2 
Ohio  257. 

[a]  Basis  of  the  Rule. — "A  plea  of 
justification  in  libel  is  a  plea  of  con- 
fession and  avoidance,  and  hence  must 
confess  the  publication  alleged  in  the 
narr."  Fenkart  v.  Bihler,  79  N.  J.  L. 
11,   74   Atl.   129. 

26.  Lewis  v.  Kendall,  6  How.  Pr. 
(N.  Y.)  59,  1  Code  Rep.  (N.  S.)  402; 
Williams  v.  McKee,  98  Tenn.  139,  38 
S.  W.  730.     Compare  supra  IX,  C,  1,  b. 

27.  Vanderveer  v.  Sutphin,  5  Ohio 
St.  293;  Fowler  v.  Colton,  1  Pin.  (Wis.) 
331. 

fa]  The  purpose  of  the  practice  la 
tc  give  "notice  of  defenses  which  at 
common  law  were  specially  pleaded." 
Wheaton  v.  Beecher,  79  Mich.  443,  44 
N.   W.   927. 

[b]  Effect  of  the  Notice.— "The 
statute  does  not  make  the  notice  evi- 
dence of  malice,  or  treat  it  as  a  repub- 
lication of  the  libel."  Wheaton  v. 
Beecher,  79  Mich.  443,  44  N.  W.  927. 

[c]  A  "brief  statement"  is  in 
some  jurisdictions  substituted  for  a 
special  plea.  It  should  "contain  all 
the  substantial  elements  of  a  special 
plea.  Precision  and  exactness  are  not 
necessary,  but  substance  is  essential." 
Folsom   V.  Brawn,  25  N.  H.  114. 

28.  Mass.— Brickett  v.  Davis,  21 
Pick.  404.  Mich.— McLeod  v.  Crosby, 
128  Mich.  641,  87  N.  W.  883;  Wheaton 
V.  Beecher,  79  Mich.  443,  44  N.  W.  927. 
Compare  Thompson  v.  Bowers,  1  Doug. 
321.  Miss. — Powers  r.  Presgroves,  38 
Miss.  227.  Vt.— Nott  r.  Stoddard,  38 
Vt.  25,   88   Am.  Dee.   633. 

[a]  Illustrations. — A  notice  that 
"the  defendant  will  prove  the  truth 
of  the  allegations  in  said  declaration 
contained,"  was  held  sufiicient  as  evi- 
dently meaning  the  allegations  in  the 
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3.  Matters  in  Mitigation.  —  a.  Necessity  of  Pleading.  —  Except 
in  those  jurisdictions  in  which  a  special  plea  of  matters  in  mitigation 
is  required  by  statute,-®  any  matter,  not  tending  to  establish  the  truth 
of  the  charge  can  be  given  in  evidence  under  the  general  issue  or  a 
general  denial.^"  The  general  rule  applies  even  though  there  is  also 
a  plea  of  justification.^^  The  necessity  of  pleading  matters  tending  to 
establish  the  truth  of  the  charge,  when  relied  upon  in  mitigation  of 
damages,  is  a  matter  upon  which  the  courts  are  in  great  confusion  and 
is  elsewhere  treated. ^^  In  some  states  under  express  statutory  pro- 
visions evidence  of  mitigating  circumstances  of  all  kinds  is  inadmis- 
sible unless  specially  pleaded.^^ 

b.     Form  and  Sufficiency  of  Allegations.  —  A  plea  in  mitigation  par- 


libels  complained  of,  and  as  not  being 
too  general.  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  Mich.  251.  Compare  Powers  v. 
Presgroves,   38   Miss.   227. 

29.  See   infra  this  section. 

30.  Ala. — Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888;  Scott  v.  McKin- 
nish,  15  Ala.  662.  Cal. — Pouchan  v. 
Godeau,  167  Cal.  692,  140  Pac.  952; 
Davis  V.  Hearst,  160  Cal.  143,  194,  116 
Pac.  530.  Conn. — Williams  v.  Miner, 
18  Conn.  464.  Del.— Donahoe  v.  Star 
Pub.  Co.,  3  Penne.  545,  53  Atl.  1028. 
Fla. — Jones,  Varnuui  &  Co.  v.  Town- 
«end's  Admx.,  21  Fla.  431,  58  Am. 
Eep.  676.  111. — Eansom  V.  McCurlev, 
140  111.  626,  31  N.  E.  119.  Ind.— Mosier 
r.  Stoll,  119  Ind.  244,  20  N.  E.  752; 
McCov  r.  McCov,  106  Ind.  492,  7  N.  E. 
188;  Tracv  v.  Hacket,  19  Ind.  App. 
133,  49  N.  E.  185,  65  Am.  St.  Eep.  398. 
la. — Mi'CIintock  v.  Crick,  4  Iowa  453. 
Ky.— Nicholson  r.  Merritt,  109  Ky. 
£69,  59  S.  W.  25.  Minn.— Dodge  v.  Gil- 
man,  122  Minn.  177,  142  N.  W.  147, 
Ann.  Cas.  1914D,  894,  47  L.  E.  A.  (N. 
S.)  1098.  Miss. — .larnigan  r.  Fleming, 
43  Miss.  710,  5  Am.  Eep.  514;  Lewis 
r.  Black,  27  Miss.  425.  Ohio. — Van- 
derveer  v.  Sutphin,  5  Ohio  St.  293. 
Pa.— Conroe   r.   Conroe,  47   Pa.   198. 

fa]  Speaking  of  words  in  the  heat 
of  anger  may  be  shown.  Lamed  v. 
Buflfington,  3  Mass.  546,  3  Am.  Dec. 
185. 

[b]  Insanity  of  the  defendant  may 
be  proved.  Yeates  r.  Eeed,  4  Blackf. 
(Ind.)   463,  32  Am.  Dec.  43. 

Bad  Character  of  the  Plaintiff. — See 
8  Ency.  of  Ev.  280. 

fe]  Good  faith  and  mistaken  belief 
of  the  defendant  may  be  established. 
Storey  v.  Earlv,  86  111.  461;  Haywood 
V.  Foster,  16  Ohio  88. 

[dj     Fact  that  defendant  merely  re- 
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peated  charges  heard  by  him  may  be 
shown.  Easterwood  v.  Quin,  2  Brev. 
(S.  C.)  64,  3  Am.  Dec.  700.  Compare 
Larkins  v.  Tarter,  3  Sneed  (Tenn.)  681. 
See  8  Ency.  of  Ev.  314,  et  seq. 

Eeports  of  plaintiff's  guilt,  see  8 
Ency.  of  Ev.  286. 

31.  Ala.— Fuller  v.  Dean,  31  Ala. 
654.  N.  y.— Hamer  V.  McFarlin,  4 
Denio  509.  Va.— McNutt  v.  Young,  8 
Leigh   (35  Va.)   542. 

[a]  Under  a  statute  allowing  miti- 
gating circumstances  to  be  pleaded  in 
connection  with  a  plea  of  justification, 
they  may  also  be  given  in  evidence  un- 
der the  general  issue  or  general  denial. 
Davis  V.  Hearst,  160'  Cal.  143,  116  Pac. 
530;  McCoy  v.  McCoy,  106  Ind.  492,  7 
N.  E.  188. 

32.  Evidence  tending  to  prove  the 
truth,  see  infra,  XVII,  B,  2,  and  8 
Ency.  of  Ev.  311,  et  seq. 

33.  U.  S.— Times  Pub.  Co.  v.  Car- 
lisle, 94  Fed.  762,  36  C.  C.  A.  475,  ap- 
plying the  law  of  Missouri.  Colo. 
Meeker  v.  Post  Pr.  &  Pub.  Co.,  55  Colo. 
355,  135  Pac.  457,  Ann.  Cas.  1915A, 
126.  la.— Brandt  v.  Story,  161  Iowa 
451,  143  N.  W.  545  (except  such  as 
grow  out  of  the  evidence  of  the  other 
party) ;  Snvder  v.  Tribune  Co.,  161 
Iowa  671,  143  N.  W.  519;  Ladwig  V. 
Heyer,  136  Iowa  196,  113  N.  W.  767; 
Craver  v.  Norton,  114  Iowa  46,  86  N. 
W.  54,  89  Am.  St.  Eep.  346.  Mich. 
Sanford  v.  Houghton,  184  Mich.  44,  150 
N.  W.  334.  N.  H.— Smart  r.  Blanchard, 
42  N.  H.  137.  N.  C— Burris  v.  Bush, 
170  N.  C.  394,  87  S.  E.  97;  Dickerson 
r.  Dail,  159  N.  C.  541,  75  S.  E.  803; 
Upchurch  r.  Eobertson,  127  N.  C.  127, 
37  S.  E.  157.  N.  D. — Lauder  v.  Jones, 
13  N.  D.  525,  101  N.  W.  907.  Utah. 
Fenstermaker  t\  Tribune  Pub.  Co.,  13 
Utah   532,   45   Pac.   1097,   35   L.   R.  A. 
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takes  of  the  nature  of  a  plea  in  confession  and  avoidance.^*  Circum- 
stances in  mitigation  must  be  pleaded  with  particularity  so  as  to  clearly 
define  the  nature  of  the  circumstances  relied  upon,^'  but  mere  evi- 
dentiary facts  should  not  be  set  forth.''^  It  must  appear  that  defend- 
ant had  knowledge  of  the  facts  alleged  prior  to  the  publication.'^'  And 
it  should  be  directly  stated  that  the  facts  are  pleaded  in  mitigation.^^ 
The  honest  belief  of  the  defendant  in  the  truth  of  the  publication  may 
be  pleaded,-'"  but  an  averment  of  the  truth  of  the  charge  should  not 
be  made  unless  a  plea  of  justification  is  intended.*" 


611.  Wis. — Pfister  v.  Milwaukee  Free 
Press  Co.,  139  Wis.  627,  121  N.  W. 
938. 

34.  Cain  r.  Osier,  168  Iowa  59,  150 
N.  W.  17.  See  generally  the  title 
"Confession  and  Avoidance." 

[a]  "A  plea  in  mitigation  must,  in 
its  nature,  be  a  confession  and  avoid- 
ance, and  not  a  pleading  of  some  other 
matter  and  a  justification  thereof." 
Cain  V.  Osier,  168  Iowa  59,  150  N.  W. 
17. 

35.  Meeker  v.  Post  Pr.  &  Pub.  Co., 
55  Colo.  355,  135  Pac.  457,  Ann.  Cas. 
1915A,  126;  Fenstermaker  f.  Tribune 
Pub.  Co.,  13  Utah  532,  45  Pac.  1097, 
35  L.  B.  A.  611. 

[a]  "One  reason  for  the  rule  re- 
quiring a  defendant  to  plead  his  facts 
in  mitigation  of  damages  is  that  the 
plaintiff  may  be  advised  as  to  what 
facts  the  defendant  relies  upon  as  his 
defense  in  that  respect,  and  in  order 
that  issues  may  be  framed  thereon  so 
as  to  prevent  surprise  at  the  trial  con- 
cerning the  facts  which  the  defendant 
intends  to  prove  in  order  to  sustain 
this  defense.  It  is  based  upon  the  same 
necessity  which  requires  written  plead- 
ings in  all  cases  in  courts  of  record." 
Meeker  v.  Post  Pr.  &  Pub.  Co.,  55 
Colo.  355,  135  Pac.  457,  Ann.  Cas. 
1915A,   126. 

[b]  Denial  of  malice  is  insufficient 
as  a  plea  in  mitigation.  Meeker  v. 
Post  Pr.  &  Pub.  Co.,  55  Colo.  355,  135 
Pac.  457,  Ann.  Cas.  1915A,  126. 

fc]  Facts  Must  Be  Stated. — An  al- 
legation that  the  "facts  forming  the 
foundation  of  said  alleged  libel  .  .  . 
were  examined  into  and  verified  before 
publication"  ia  insufficient;  the  facts 
themselves  should  be  stated.  Shanks  v. 
Stumpf,  23  Misc.  264,  51  N.  Y.  Supp. 
154. 

[dl  Separate  statement  of  each 
mitigating  circumstance  is  not  required 
where    they    form    one    single   and    in- 


divisible   state    of    facts.      Kinybn    v. 
Palmer,  20  Iowa  138. 

36.  Fenstermaker  v.  Tribune  Pub. 
Co.,  13  Utah  532,  45  Pac.  1097,  35  L. 
R.  A.  611. 

[a]  In  case  of  doubt  as  to  whether 
evidence  of  the  matters  pleaded  should 
be  admitted  at  the  trial,  the  aver- 
ments should  not  be  stricken  out  on 
motion.  Stewart  *;>  Minnesota  Tribune 
Co.,  41  Minn.  71,  42  N.  W.  787. 

37.  Tingley  v.  Times-Mirror  Co.,  151 
Cal.  1,  89  Pac.  1097;  Brown  v.  McAr- 
thur,  106  App.  Div.  366,  94  N.  Y.  Supp. 
537;  Dinkelspiel  v.  New  York,  etc.  Pub. 
Co.,  42  Misc.  74,  85  N.  Y.  Supp.  570. 

[a]  Rule  Stated.— "In  order  to 
have  constituted  a  good  plea  in  mitiga- 
tion it  was  necessary  for  the  defend- 
ant to  have  alleged  and  proven  that  it 
had  knowledge  of  the  facts  set  up  in 
mitigation  prior  to  the  publication  of 
the  article  from  reliable  sources,  or  had 
ascertained  them  after  due  investiga- 
tion, and  believed  them  to  be  true." 
Tinglev  v.  Times-Mirror  Co.,  151  Cal. 
1,  89  Pac.  1097. 

38.  Fry  v.  Bennett,  5  Sandf.  (N. 
Y.)  54,  1  Code  Rep.  (N.  S.)  238;  Hager 
V.  Tibbits,  2  Abb.  Pr.  (N.  S.)  97. 

39.  Schwarz  Bros.  Co.y.  Evening  News 
Pub.  Co.,  84  N.  J.  L.  486,  87  Atl.  148; 
Brown  v.  McArthur,  106  App.  Div.  366, 
94  N.  Y.  Supp.  537;  Robinson  v.  Eve- 
ning Post  Pub.  Co.,  39  App.  Div.  525, 
57  N.  Y.  Supp.  303;  Hearst  v.  New 
Yorker  Staats  Zeitung,  71  Misc.  7,  129 
N.  Y.  Supp.  1089  (a/jirmed.  144  App. 
Div.  896,  129  N.  Y.  Supp.   1126. 

[a]  "A  simple  averment  of  the  re- 
ceipt of  the  alleged  defamatory  mat- 
ter from  a  reliable  source  is  not  suffi- 
cient." Robinson  v.  Evening  Post  Pub. 
Co.,  39  App.  Div.  525,  57  N.  Y.  Supp. 
303. 

40.  Coe  V.  Griggs,  76  Mo.  619.  But 
see  Davis  r.  Hearst,  160  Cal.  143,  116 
Pac.  530,  under  code  provision. 
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A  denial  of  the  damages  in  the  extent  claimed  by  plaintiff  is  proper,*^ 
as  well  as  a  denial  of  malice  in  making  the  publication.*^  Where  pleas 
of  justification  and  in  mitigation  may  be  joined,*^  the  same  matter 
may  be  relied  upon  in  both  pleas.**  Matters  in  mitigation  may,  it 
seems,  be  relied  upon  though  no  other  defense  is  interposed.*" 

X.  JOINING  DEFENSES.*^  —  With  the  general  issue  or  general 
denials  may  be  joined  a  plea  of  privilege,*'^  justification,*^  or  mitiga- 
tion.*^ Pleas  of  justification  and  mitigation,^"  and  pleas  of  justifica- 
tion and  privilege,"^  may  be  joined.  If  the  charge  is  divisible  the  de- 
fendant may  deny  in  part  and  plead  in  justification  to  the  remainder 
of  the  charge."-  Each  separate  affirmative  defense  must  be  treated 
as  a  separate  plea  and  must  be  complete  in  itself."^ 

XI.  COUNTERCLAIMS.  —  One  slander  or  libel  cannot  be  pleaded 
as  a  counterclaim  to  another  slander  or  libel,  although  both  are  uttered 


Proving  truth  under  general  issue 
see  infra,  XVII,  B. 

41.  Haffen  v.  Tribune  Assn.,  126 
App.  Div.  675,  111  N.  Y.  Supp.  225. 

42.  Dinkelspiel  v.  New  York,  etc. 
Pub.  Co.,  42  Misc.  74,  85  N.  Y.  Supp. 
570. 

43.  See  infra,   X. 

44.  Eviston  v.  Cramer,  54  Wis.  220, 
11  N.  W.  556. 

45.  Van  Benschoten,  13  How.  Pr. 
(N.  Y.)  97.  And  see  Trimble  v.  "Fos- 
ter, 87  Mo.  49,  56  Am.  Rep.  440.  But 
see  Ayres  v.  Covill,  18  Barb.  (N.  Y.) 
260. 

46.  Joinder  of  defenses  generally, 
see  the  titles   "Answers;"    "Pleas." 

Joinder  of  plea  of  confession  and 
avoidance  with  denial,  see  5  Standard 
Pkoc.  243. 

47.  Jones  v.  Forehand,  89  Ga.  520, 
16  S.  E.  262,  32  Am.  St.  Rep.  81, 
though  an  election  at  the  time  of  trial 
is  necessary. 

48.  Ala.— Wright  V.  Lindsay,  20  Ala. 
428.  111.— Cloidt  V.  Wallace,  56  111. 
App.  389.  Kan.— Cole  v.  Woodson,  32 
Kan.  272,  4  Pac.  321.  Ky.— Whittaker 
r.  McQueen,  32  Ky.  L.  Rep.  1094,  108 
S.  W.  236.  Mass.— Payson  v.  McCom- 
ber,  3  Allen  69.  Mo. — Nelson  v.  Wal- 
lace, 48  Mo.  App.  193.  N.  Y.— Buhler 
r.  Wentworth,  17  Barb.  649,  9  How.  Pr. 
282;  Kingsley  v.  Kingsley,  79  Hun  569, 
29  N.  Y.  Supp.  921,  61  N.  Y.  St.  537. 
Okla.— Vorhees  v.  Toney,  32  Okla.  570, 
122  Pac.  552.  Pa. — Peters  v.  Ulmer, 
74  Pa.  402.  S.  C— Miller  v.  Graham,  1 
Brev.  283.  Tenn. — Kelly  v.  Craig,  9 
Humph.  215. 

Contra,  Schwing  v.  Dunlap,  130  La. 
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498,  58  So.  162;  Williams  v.  McManus, 
38  La.  Ann.  161,  58  Am.  Rep.  171;  Mil- 
ler V.  Roy,  10  La.  Ann.  231.  But  see 
Claverie  v.  Fabacher,  123  La.  44,  48  So. 
578. 

49.  Warner  v.  Loekerby,  31  Minn. 
421,  18  N.  W.  145,  provocation  by  the 
plaintiff. 

50.  Cal.— Davis  v.  Hearst,  160  Cal. 
143,  193,  116  Pac.  530.  Minn.— Hewitt 
V.  Pioneer-Press  Co.,  23  Minn.  178,  23 
Am.  Rep.  680.  N.  D. — Lauder  v.  Jones, 
13  N.  D.  525,  101  N.  W.  907;  Wrege 
V.  Jones,  13  N.  D.  267,  100  N.  W.  705, 
112  Am.  St.  Rep.  679.  Utah.— Fenster- 
maker  v.  Tribune  Pub.  Co.,  13  Utah 
532,  45  Pac.  1097,  35  L.  R.  A.  611. 
Wis. — Candrian  v.  Miller,  98  Wis.  164, 
73  N.  W.   1004. 

51.  Wilson  V.  Sullivan,  81  Ga.  238, 
7  S.  E.  274;  Halstead  v.  Nelson,  24 
Hun   (N.  Y.)   395. 

52.  Cloidt  V.  Wallace,  56  111.  App. 
389;  Nott  v.  Stoddard,  38  Vt.  25,  88 
Am.  Dec.  633. 

53.  Dinkelspiel  v.  New  York,  etc. 
Pub.  Co.,  42  Misc.  74,  85  N.  Y.  Supp. 
570. 

fa]  "Each  plea  must  stand  or  faU 
by  itself.  Each  plea,  no  matter  how 
many  are  filed,  is  as  disconnected  from 
the  others  as  if  on  a  separate  record, 
and  one  plea  cannot  be  admitted  on 
the  trial  to  prove  or  disprove  another 
plea.  The  issues  on  each  must  be  en- 
tirely distinct  and  must  be  tried  ac- 
cordingly; notwithstanding  they  may 
be  inconsistent  with  and  contradictory 
of  each  other,  one  cannot  be  used  to 
prove  or  disprove  the  other."  Ferdon 
V.  Dickens,  161  Ala.  181,  49  So.  888. 
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on  the  sarae  occasion  and  as  a  part  of  the  same  conversation.^*    It  may 
however  be  ph^aded  as  a  set-off. ^^ 

XII.  REPLICATION  AND  SUBSEQUENT  PLEADINGS.  —  Rep- 
lication is  governed  by  the  general  rules  elsewhere  discussed.^"  Un- 
der the  common  la\v  practice  a  general  replication  is  used  in  reply  to 
a  plea  of  justification.^^ 

A  new  assignment  should  sometimes  be  employed  in  an  action  for  de- 
famation.^® 

XIII.  BILLS  OF  PARTICULARS.^^  —  A  bill  of  particulars  or 
specification  of  the  grounds  of  plaintiff's  action  may  be  ordered  in  an 
action  for  defamation, ^'^  and  a  defendant  pleading  justification  may 
also  be  required  to  furnish  such  a  bill.^'^  The  nature  of  the  action  is 
such,  however,  that  precise  information  cannot  be  so  readily  given  as 
in  contract  aetions,^^  and  where  allegations  are  based  upon  the  looks, 
attitude  or  appearance  of  a  party,"^  or  where  the  information  sought 
is  equally  accessible  to  both  parties,"*  an  application  for  a  bill  will  be 
denied.  The  statement  in  the  bill  of  particulars  as  to  the  nature  of 
the  charge,  should  not  be  narrower  than  the  allegations  of  the  com- 
plaint.*^^    Evidence  should  not  be  stated.**"     The  plaintiff  may  be  re- 


Si.  Slieehan  v.  Pierce,  70  Hun  22, 
23  N.  Y.  Supp.  1119,  53  N.  Y.  St.  438; 
Fellermau  v.  Dolan,  7  Abb.  Pr.  (N.  Y.) 
395n;  Wrege  ;;.  Jones,  13  N.  D.  267,  lOU 
N.  W.  705,  112  Am.  St.  Rep.  679.  See 
generally  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

55.  Cooper  v.  Seaverns,  97  Kan.  159, 
155  Pac.  11. 

56.  See  the  title  "Replication  and 
Reply." 

57.  Ind. — Crane  v.  Douglass,  2 
Blackf.  195.  See  Alcorn  r.  Hooker,  7 
Blackf.  58.  Ky.— Eastland  v.  Caldwell, 
2  Bibb  21,  4  Am.  Dec.  668.  N.  Y. 
Allen  V.  Crofoot,  7  Cow.  46.  See  Spen- 
cer r.  Southwick,  10  Johns.  259. 

[a]  Failure  of  the  plaintiff  to  reply 
entitles  the  defendant  to  a  judgment 
on  the  pleadings.  Nelson  v.  Wallace. 
48  Mo.  App.  193. 

58.  Campbell  v.  Bannister,  79  Ky. 
205. 

[a]  Proper  Occasion  for  Its  Use. — A 
new  assignment  should  be  made  by  the 
plaintiff  if  the  defendant  pleads  that 
the  publication  was  made  on  a  priv- 
ileged occasion  and  it  is  desired  to 
show  that  they  were  published  on  an 
illegal  occasion.  Nelson  r.  Robe,  6 
Blackf.  (Ind.)  204.  And  see  Torrey  v. 
Field,  10  Vt.  353,  417. 

59.  See  generally  the  title  "Bills 
of  Particulars." 

60.  Clark  v.  Munsell,  6  Mete 
(Mass.)    373. 


[a]  "The  power  probably  existed 
at  common  law."  Ball  r.  Evening  Post 
Pub.  Co.,  38  Hun   (N.  Y.)   11. 

[b]  Verification  of  the  bill  is  re- 
quired where  the  complaint  is  verified. 
MeCarron  v.  Sire,  3  N.  Y.  Supp.  659, 
14  Civ.  Proc.  252. 

61.  Ball  V.  Evening  Post  Pub.  Co., 
38  Hun  (N.  Y.)  11,  refusing  to  follow 
Orvis  f.  Jennings,  6  Daly  (N.  Y.)  434, 
1    Abb.   N.   C.   268. 

62.  Clark  v.  Munsell,  6  Mete. 
(Mass.)    373. 

63.  Hatch  V.  Mathews,  85  Hun  522, 
33  N.  Y.  Supp.  332,  67  N.  Y.  St.  74. 

64.  Holmes  v.  Jones,  13  Civ.  Proc. 
260,   13   N.  Y.  St.  57. 

65.  Clark  v.  Munsell,  6  Mete. 
(Mass.)    373.  « 

[a]  Rule  Stated. — "The  true  ques- 
tion, as  it  seems  to  us,  is  not  whether 
the  charge  in  the  declaration  corres- 
ponds in  all  respects  with  the  charge 
contained  in  the  specification,  but 
whether  the  charge  contained  in  the 
specification  necessarily  includes  that 
stated  in  the  declaration,  so  that  if  the 
former  be  proved,  the  fact  charged  in 
the  declaration  must  also  be  proved, 
if  it  be  so,  then  there  is  no  ground 
for  the  objection  of  a  discrepancy  be- 
tween the  specification  and  the  declar- 
ation." Clark  V.  Munsell,  6  Met. 
(Mass.)   37.3,  383. 

66.  Dempewolf  v.  Hills,  21  Jones  & 
S.  (N.  Y.)    105,  11  Civ.  Proc.  14. 
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quired  to  specify  the  place^^  and  time  at  whieh,"^  and  the  persons  to 
whoiti,^®  the  publication  was  made.  The  elements  entering  into  a  claim 
for  ijeneral  damages  need  not  be  statedj°  but  Avhere  special  damages 
are  claimed,  the  names  of  persons  who  have  refused  to  deal  with  plain- 
tiff may  be  demanded.'^^  A  bill  of  particulars  of  mitigating  circum- 
stances will  not  ordinarily  be  required/^ 

XIV.  AMENDED  AND  SUPPLEMENTAL  PLEADINGS.  —  The 
plaintiff  may  be  allowed  to  amend  the  complainf^^  when  no  new  and 
distinct  cause  of  action  is  attempted  to  be  set  forth/*  but  the  speak- 


[a]  "The  only  proper  office  of  a  bill 
of  particulars  is  to  give  information 
of  the  specific  proposition  for  which 
the  pleader  contends,  in  respect  to  any 
material  and  issuable  fact  in  the  case, 
but  not  to  disclose  the  evidence  relied 
upon  to  establish  any  such  proposi- 
tion." Ball  r.  Evening  Post  Pub.  Co., 
38  Hun   (N.  Y.)    11,  15. 

[b]  Names  of  witnesses  cannot  be 
demanded.  Orvis  f.  Jennings,  6  Daly 
(N.  Y.)  4.34,  1  Abb.  N.  €.  268;  Dempe- 
wolf  V.  Hills,  21  Jones  &  S.  (N.  Y.)  105, 
11   Civ.   Proe.   14. 

[c]  Present  address  of  the  plaintiff 
may  be  required  to  be  disclosed,  in 
order  that  her  antecedents  may  be  in- 
vestigated. Butterfield  v.  Bennett,  IS 
N.   Y.   Supp.   432. 

67.  McLean  v.  "Warring  (Miss.),  13 
So.  236;  Stiebeling  v.  Lockhaus,  21  Hun 
(N.  Y.)  457. 

68.  Dempewolf  r.  Hills,  21  Jones  & 
S    (N.  Y.)    105,  11   Civ.  Proc.  14. 

[a]  Exact  time  need  not  be  stated. 
McCarron  v.  Sire,  14  Civ.  Proc.  252,  3 
N.  Y.  Supp.   659. 

69.  Turner  v.  Beavan,  23  Abb.  N.  C. 
432,  10  N.  Y.  Supp.  128  (name  of  at 
least  one  person  must  be  given);  Mc- 
Carron v.  Sire,  14  Civ.  Proc.  252,  3  N. 
Y.  Supp.  659;  Stiebeling  v.  Loclchaus, 
21  Hun  (N.  Y.)  457.  But  see  Jones  r. 
Piatt,  60  How.  Pr.  (N.  Y.)  277;  Dempe- 
wolf V.  Hills,  21  Jones  &  S.  (N.  Y.)  105, 
11    Civ.  Proc.   14. 

70.  Stokes  V.  Stokes,  72  Hun  372, 
25  N.  Y.  Supp.  405,  55  N.  Y.  St.  177. 

71.  Bradstreet  Co.  v.  Oswald,  90 
Ga.  396,  23  S.  E.  423;  New  York  In- 
fant Asvlum  V.  Roosevelt,  35  Hun  (N. 
Y.)  501,"  7  Civ.  Proc.  807;  Butterfield 
V.  Bennett,  18  N.  Y.  Supp.  432.  See 
supra,   IX,  L,   2. 

72.  Holmes  v.  Jones,  13  Civ.  Proc, 
260,   13   N.   Y.  St.   57. 

73.  Ala.— Webb  v.  Gray,  181  Ala. 
408,  62  So.  194.  Cal.— Tingley  v.  Times- 
Mirror   Co.,   151    Cal.   1,  89   Pac.   1097. 
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N.  C— Williams  v.  Smith,  134  N.  C. 
249,  46  S.  E.  502,  after  a  demurrer  is 
sustained  plaintiff  is  entitled  to  amend. 
S.  C— Phillips  V.  McMasters,  2  Mills 
Const.  261. 

[a]  An  amended  complaint  stands 
"as  an  independent  pleading,  and  its 
sufficiency  must  be  tested  by  its  own 
allegations  without  reference  to  the 
original  petition."  Sinclair  v.  Dalien, 
73  Tex.  73,  11  S.  W.  147. 

74.  Ga.— Craven  v.  Walker,  101  Ga. 
S45,  29  S.  E.  152.  la.— Snediker  v. 
Poorbaugh,  29  Iowa  488.  Mass. — Gay 
I.  Homer,  13  Pick.  535.  Minn.— Tray- 
r,or  r.  Seiloflf,  62  Minn.  420,  64  N.  W. 
915.  N.  Y.— Collver  v.  Collyer,  50  Hun 
422,  3  N.  Y.  Supp.  310,  21  N.  Y.  St. 
]!8.  Pa.— Stoner  v.  Erisman,  206  Pa. 
GOO,  56  Atl.  77;  Eahauser  v.  Schwerger 
Barth,  3  Watts  28.  Tenn.— Fry  v.  Mc- 
Cord  Bros.,  95  Tenn.  678,  33  S.  W.  568, 
to  show  more  specifically  the  object  of 
the  defamation.  Tex. — Nettles  v.  Somer- 
vell, 6  Tex.  Civ.  App.  627,  25  S.  W. 
C58. 

See  generally  the  title  "New  Cause 
of  Action  or  Defense." 

[a]  Other  words  charged  to  have 
been  spoken  but  imputing  the  same 
particular  offense  may  be  substituted 
by  amendment.  Ga. — Hawks  f .  Patton, 
18  Ga.  52,  63  Am.  Dec.  266.  Ind.— Lis- 
ter V.  McNeal,  12  Ind.  302.  Pa. 
Proper  r.  Luce,  3  Pen.  &  W.  65. 

[b]  A  new  count  stating  the  same 
cause  of  action  in  different  language 
may  be  added.  Conroe  v.  Conroe,  47 
Pa.  198.  See  generally  the  title  "Sev- 
eral Counts."" 

[c]  A  count  charging  another  crime 
as  being  imputed  by  the  same  words 
may  be  added.  Baldwin  v.  Soule,  6 
Gray    (Mass.)    321. 

fd]  Striking  out  of  amended  com- 
plaint (1)  which  does  not  cure  the  de- 
fects of  the  original  complaint  is  proper 
(Bush  V.  McMann,  12  Colo.  App.  504, 
55  Pac.  956),  (2)  and  is  equivalent  to 
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ing  of  other  slanders,"  or  the  republication  of  the  same  libel,'"  or  the 
publishing  of  other  libels,"  cannot  be  set  up  by  way  of  amendment, 
though  it  is  sometimes  held  that  the  pul)lieation  of  different  M^ords  may 
be  set  up  by  amendment  if  they  concern  or  touch  the  plaintiff  in  the 
same  manner  or  matter,'^  unless  the  cause  of  action  thus  stated  would 
be  barred  by  the  statute  of  limitations.'^ 

Matters  of  inducement  may  be  set  up  by  amendment.^"  An  aver- 
ment that  the  defamatory  matter  was  published  of  and  concerning 
the  plaintiff  in  connection  with  his  business,  trade*  or  calling  may  be 
added, ^^    An  innuendo  may  be  added  or  amplified.®^ 

Defects  in  allegations  as  to  publication  may  be  cured  by  amend- 
ment.*^ 


sustaining  a  demurrer  thereto.  Diener 
V.  Star-Chronicle  Pub.  Co.,  232  Mo.  416, 
135  S.  W.  6. 

[e]  The  venue  laid  may  be  changed 
by  amendment  as  it  is  mere  matter  of 
form.  Gay  v.  Homer,  13  Pick.  (Mass.) 
535. 

[f]  Change  of  action,  to  one  for 
malicious  prosecution  cannot  ~be  made 
by  an  amendment.  Larkin  v.  Noonan, 
19   Wis.    82. 

Changing  charge  of  slander  of  hus- 
band and  wife  to  slander  of  wife  alone 
iy  not  permissible.  See  11  Standard 
Froc.  758. 

75.  Ind. — Proctor  v.  Owens,  18  Ind. 
21,  81  Am.  Dec.  341;  Miles  v.  Van- 
horn,  17  Ind.  245,  79  Am.  Dee.  477. 
N.  y.— Williams  v.  Cooper,  1  Hill  637; 
Phelan  v.  Rycroft,  27  Misc.  48,  57  N. 
Y.  Supp.  251.  Wis. — Geary  v.  Bennett, 
65  Wis.   554,  27  N.  W.   335. 

[a]  Charge  of  stealing  land  cannot 
be  changed  by  amendment  to  a  mere 
charge  of  stealing.  Jones  v.  Bush,  131 
Ga.  421,  62  S.  E.  279. 

76.  Age-Herald  Pub.  Co.  v.  Water- 
man, 188  Ala.  272,  G6  So.  16,  Ann. 
Cas.  1916E,  900;  Colvard  v.  Black,  110 
Ga.  642,  36  S.  E.  80.  But  see  Cor- 
bin  V.  Knapp,  5  Hun  (N.  Y.)   197. 

77.  Central  of  Georgia  Ry.  Co.  r. 
Sheftall,  118  Ga.  865,  45  S.  E.  687; 
Halley  v.  Gregg,  82  Iowa  622,  48  N.  W. 
974. 

[a]  Other  Publications  Cannot  Be 
Pleaded. — "Where  the  plaintiff  brings 
suit  for  publication  to  designated  per- 
sons, he  cannot  thereafter,  by  an 
amendment,  show  a  publication  to  other 
persons  at  a  different  time  and  place, 
since  it  would  set  up  a  new  and  dis- 
tinct   cause    of    action.'.'       Central     of 


Georgia   Ry.   Co.   v.   Sheftall,   118   Ga. 
865,  45   S.  E.   687. 

78.  Ala.— Mohr  v.  Lemle,  69  Ala. 
180.  Conn.— Barber  v.  Barber,  33  Conn. 
335.  Vt. — Bates  v.  Harrington,  51 
Vt.   1.  ^       ' 

79.  Ala.— Mohr  t'.  Lemle,  69  Ala, 
180.  Md.— See  Schulze  v.  Fox,  53  Md. 
37.  N.  Y.— Weston  v.  Worden,  19 
Wend.  648.  N.  C— Hester  v.  Mullen, 
107  N.  C.  724,  12  S.  E.  447.  Pa.— Smith 
V.    Smith,    45    Pa.   403. 

80.  Age-Herald  Pub.  Co.  r.  Water- 
man, 188  Ala.  272,  66  So.  16,  Ann, 
Cas.  1916E,  900;  Tobias  r.  Harland,  1 
Wend.  (N.  Y.)  93. 

[a]  The  occupation  of  plaintiff  may 
be  set  up  by  amendment.  Age-Herald 
Pub.  Co.  V.  Waterman,  188  Ala.  272, 
66  So.  16,  Ann.  Cas.  1916E,  900;  Net- 
tles V.  Somervell,  6  Tex.  Civ.  App.  627. 
25  S.  W.  658. 

81.  Me.— Powers  v.  Gary,  64  Me.  9. 
N,  Y.— Tobias  v.  Harland,  1  Wend, 
93;  Russell  r.  Barron,  111  App.  Div. 
382,  97  N.  Y.  Supp.  1061.  Vt.— Skin- 
ner r.  Grant,  12  Vt.  456. 

82.  Hawks  v.  Patton,  18  Ga.  52,  63 
Am.  Dec.  266;  Hoyt  v.  Donovan,  117 
Mich.    172,   75   N.   W.   295. 

83.  Ala.— Allen  r.  Fincher,  187  Ala. 
599,  65  So.  946.  Ga.— Wolfe  r.  Israel, 
102  Ga.  772,  29  S.  E.  935,  adding  name 
of  person  to  whom  published.  Ind. — Em- 
nierson  v.  Marvel,  55  Ind.  265.  Mich. 
Beneway  v.  Thorp,  77  Mich.  181,  43 
N.  Vv^.  863.  Va.— Harman  v.  Cundiff, 
82   Va.   239. 

[a]  Amendment  setting  up  the 
words  in  the  foreign  language  in  which 
they  were  published  is  proper.  Lett- 
man  V.  Ritz,  3  Sandf.  (N.  Y.)  734; 
Debaix  v.  Lehind,  1  Code  Rep.  N.  S. 
(N.  Y.)    235. 
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Allegations  of  special  damages  may  he  inserted  by  amendment,^* 
but  the  damages  claimed,  cannot  after  verdict  for  an  excessive  amount, 
be  increased  by  amendment.^^  If  several  charges  Avere  set  forth  in  the 
complaint,  the  plaintiff  may  withdraw  such  of  them  as  he  sees  fit  from 
the  case,^^  but  the  entire  charge  cannot  be  ■\Aathdra-\ATi  and  a  new  and 
distinct  one  substituted.^^  An  amendment  to  conform  to  the  proof 
of  the  language  which  was  actually  used  is  permissible,  if  the  language 
was  substantially  the  same  as  that  originally  charged.*® 

The  defendant  may  also  be  allowed  to  amend  his  answer,^^  to  amplify 
matters  insufficiently  pleaded  in  justification,^"  and  additional  defenses 
may  be  set  up  by  amendment.^^ 

A  continuance  may  be  ordered  or  denied  in  the  discretion  of  the  court, 
as  a  condition  to  allowing  an  amendment.^^ 

A  supplemental  complaint  setting  up  defamatory  words  published  since 
the  commencement  of  the  action  cannot  be  filed,  as  such  publications 
constitute  separate  causes  of  action. '^^ 

XV.  WAIVER  OF  DEFECTS  IN  PLEADINGS.'*  —  Failure  to 
allege  material  inatters  will  sometimes  be  cured  by  allegations  made 
in  the  pleadings  of  the  adverse  party."^    The  failure  of  defendant  to 


84.  Hoyt  V.  Donovan,  117  Mich.  172, 
75  N.  W.  295;  Fitzgerald  v.  Geils,  84 
Hun  295,  32  N.  Y.  Supp.  306,  65  N.  Y. 
St.  541. 

[a]  During  Trial. — Averment  of  spe- 
cial damages  cannot  be  introduced  dur- 
ing the  trial.  Nixon  f.  Wright,  10 
Ky.  L.  Kep.  863,  11  S.  W.  8. 

85.  Curtiss  v.  Lawrence,  17  Johns. 
(N.  Y.)   111. 

86.  Aronson  v.  Baldwin,  178  Mich. 
565,  146  N.  W.  206,  even  though  the 
defendant  has  justified  the  charges 
withdrawn. 

87.  Ebersoll  v.  Krug,  5  Binn.  (Pa.) 
51. 

88.  Ind.— Proctor  v.  Owens,  18  Ind. 
21,  81  Am.  Dec.  341.  la.— Mills  v. 
Flynn,  157  Iowa  477,  137  N.  W.  1082. 
Miss.— Bigner  v.  Hodges,  82  Miss.  215, 
33  So.  980.  N.  Y.— Miller  v.  Holmes, 
29  Jones  &  S.  245,  19  N.  Y.  Supp.  701, 
46  N.  Y.  St.  871.  Va.— Harman  v. 
Cundiff,  82  Va.  239,  as  to  persons  to 
whom  publication  was   made. 

As  to  variance,  see  infra,  XVIII. 

89.  Goodyear  Dental  Vulcanite  Co. 
V.  White,  17  Blatehf.  5,  10  Fed.  Cas. 
No.  5,601;  Block  v.  Nussbaum,  163  App. 
Div.  463,  148  N.  Y.  Supp.  594. 

90.  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  So.  856;  Hanson  Co.  i;. 
Collier,  119  App.  Div.  794^  104  N.  Y. 
Supp.   787. 

91.  Ky. — Allensworth  v.  Coleman,  5 
Dana  315,  statute  of  limitations.     La. 
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Billet  V.  Times-Democrat  Pub.  Co.,  107 
La.  751,  32  So.  17,  58  L.  K.  A.  62,  jus- 
tification in  addition  to  privilege.  Mass. 
Brickett  v.  Davis,  21  Pick.  404,  statute 
of  limitations.  N.  Y. — Williams  v. 
Cooper,  1  Hill  637  (justification); 
Canale  v.  Press  Pub.  Co.,  61  App.  Div. 
143,  70  N.  Y.  Supp.  450,  justifica- 
tion. 

[a]  After  the  case  has  gone  to  the 
jury,  justification  cannot  be  set  up 
Waters  v.  Guthrie,  2  Bailey  (S.  C.) 
106. 

92.  O  'Neill  v.  Adams,  144  Iowa  385, 
122  N.  W.  976;  Snediker  v.  Poorbaugh, 
29  Iowa  488. 

93.  Barker  v.  Prizer,  150  Ind.  4,  48 
N.  E.  4;  Miller  v.  Johnson,  10  Civ. 
Proc.  (N.  Y.)  205.  Contra,  Corbin  v. 
Knapp,  5  Hun  (N.  Y.)  197.  See  gen- 
erally the  title  "Supplemental  Plead- 
ing." 

94.  As  to  waiver  of  defects  In  plead- 
ings see  the  titles  "Pleading;"  "Waiv- 
er." 

95.  Ind.— Linck  v.  Kelley,  25  Ind 
278,  87  Am.  Dec.  362.  Mass.— Whitte- 
more  v.  Ware,  101  Mass.  352.  Minn, 
Hemphill  v.  Holley,  4  Minn.  233.  Mo, 
Atteberry  t\  Powell,  29  Mo.  429,  77 
Am.  Dec.  579,  averments  in  plea  of 
justification  may  cure  defective  state- 
ments in  the  complaint.  Neb. — Sheibley 
r.  Huse,  75  Neb.  811,  106  N.  W.  1028, 
defects  in  alleging  publication  arc 
cured  by  an  admission  of  publication  in 
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demur  does  not  waive  the  objeetion  that  material  averments  have  been 
omitted  from  the  complaint  by  reason  of  which  it  fails  to  state  a  cause 
of  action;*®  mere  formal  defects  are,  however,  waived  by  answering 
over."^  Defects  in  the  statement  of  the  cause  of  action  which  are  not 
fundamental,  are  waived  by  proceeding  to  trial  without  objection.^" 
Many  formal  defects  in  the  pleadings  will  be  cured  by  a  verdict.®" 
Within  this  rule  fall  insufficient  or  omitted  averments  of  publication,^ 
of  the  understanding  by  the  hearers  of  the  language  employed.^  and  of 
special  damages.^     Statements  improperly  made  in  the  innuendo  may 


the  answer.  Tenn. — Witcher  i;.  Eich- 
mond,  8  Humph.  473.  Vt.— Hoyt  v. 
Smith,  32  Vt.  304.  Wash.— Wilson  v. 
Sun  Pub.  Co.,  85  Wash.  503,  148  Pac. 
774,  Ann.  Cas.  1917B,  442,  failure  of 
complaint  to  allege  falsity  cured  by 
allegation  of  truth  in  the  answer. 
See  generally  the  title   "Pleciding." 

96.  Hartung  v  Shaw,  130  Mich.  177, 
89  N.  W.  701;  Wood  v.  Gilchrist,  1 
Code  Eep.  (N.  Y.)  117,  failure  to  al- 
lege a  publication.  Compare  Ward  v. 
Merriam,  193  Mass.  135,  78  N.  E.  745; 
Gates  V.  Little,  36  Pa.  Super.  422. 

97.  Fowler  v.  Gilbert,  38  Mich.  292; 
Elfrank  v.  Seller,  54  Mo.  134,  where 
the  complaint  set  out  only  a  transla- 
tion of  the  words  which  were  spokei^ 
in  a  foreign  language. 

[a]  Informalities  in  Colloquium  and 
Innuendo  Are  Thus  Waived. — ' '  We 
need  not  consider  whether  there  was 
any  technical  defect  in  setting  out 
colloquies  and  innuendoes,  for  the  lan- 
guage used  would  to  any  ordinary  mind 
indicate  an  intention  to  slander  the 
plaintiff  below  in  the  way  complained 
of,  and  if  any  more  formal  averments 
were  needed,  the  counts  should  have 
been  demurred  to."  Fowler  v.  Gil- 
bert, 38  Mich.  292. 

98.  la. — Wimer  v.  Albaugh,  78  Iowa 
79,  42  N.  W.  587,  16  Am.  St.  Kep. 
422,  the  alleged  defect  cannot  be 
raised  by  asking  an  instruction  on  the 
point.  Mass. — Chace  v.  Sherman,  119 
Mass.  387,  the  reason  is  that  an  amend- 
ment at  the  earlier  stage  of  the  case 
could  have  cured  the  defect.  Pa. — Mc- 
Geary  v.  Leader  Pub.  Co.,  52  Pa.  Super. 
35. 

[a]  Failure  of  plea  of  justification 
to  state  facts  cannot  be  first  raised  at 
the  trial.  Howland  v.  George  F.  Blake 
Mfg.  Co.,  156  Mass.  543,  31  N.  E. 
656. 

99.  Ga. — Henderson  v.  Fox,  83  Ga. 
233,  9  S.  E.  839,  plea  of  justification 
held  sufficient  though   defective.     Ind. 


Binford  v.  Young,  115  Ind.  174,  IB 
N.  E.  142.  Mo.— Stark  v.  Publishers 
Geo.  Knapp  &  Co.,  160  Mo.  529,  61 
S.  W.  669.  Neb.— Sheibley  v.  Falea, 
75  Neb.  823,  116  N.  W.  1032,  an  answer 
treated  by  both  parties  as  sufficient 
during  the  trial.  N.  H.— Hill  v.  Miles, 
9  N.  H.  9.  N.  Y.— Nestle  v.  Van 
Slyck,  2  Hill  282.  Pa.— Dottarer  v. 
Bushey,  16  Pa.  204.  Vt.— Cass  v.  An- 
derson,  33   Vt.   182. 

[a]  Basis  of  the  principle  (1)  is 
that  the  issues  joined  are  such  as 
necessarily  require  proof  of  the  de- 
fective or  omitted  averment  (Rich  v. 
Sealio,  115  111.  App.  166),  (2)  and  that 
if  objection  had  been  properly  made 
the  defect  could  have  been  cured  by 
amendment.  McLenahan  v.  Andrews, 
135  Pa.  383,  19  Atl.   1039. 

[b]  If  words  charged  to  have  been 
published  are  capable  of  a  defamatory 
meaning,  a  defective  statement  of  mat- 
ter in  inducement  or  colloquium  will 
be  cured  by  a  verdict,  since  every  In- 
tendment will  be  made  to  support  the 
verdict.  Ind.— Shinier  v.  Bronnenburg, 
IS  Ind.  363.  Mo.— Palmer  v.  Hunter, 
8  Mo.  512.  Vt.— Cass  v.  Anderson,  33 
Vt.  182.  But  see  Carter  i:  Andrews,  16 
Pick.  (Mass.)   1. 

[c]  That  the  innuendo  enlarges  the 
meaning  of  the  words  published  is  a 
point  which  cannot  be  raised  after  ver- 
dict, by  motion  in  arrest  of  judgment. 
Shultz  V.  Chambers,  8  Watts  (Pa.) 
300. 

1.  Allen  f.  Fincher,  187  Ala.  599,  65 
So.  946. 

[a]  Omission  of  formal  averment  of 
a  publication  of  and  concerning  the 
plaintiff  will  be  cured  bv  a  verdict. 
Ellis  V.  Kimball,  16  Pick.'  (Mass.)  132. 
But  see  Savre  v.  Jewett,  12  Wend. 
(N.  Y.)   135. 

2.  Rich  V.  Sealio,  115  111.  App.  166. 

3.  Morasse  r.  Brochu,  151  Mass.  567, 
25   N.   E.   74,  21   Am.   St.  Rep.   474,  8 
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he  treated  as  a  part  of  the  inducement  or  colloquium.*  But  a  declara- 
tion which  would  not  support  a  judgement  cannot  be  cured  bv  verdict.* 

XVI  ADMISSIONS  IN  PLEADINGS.^  —  Material  averments  of 
the  complaint  which  are  not  denied  in  the  answer  or  otherwise  put  in 
issue  are  taken  as  admitted/  Publication  as  alleged  is  admitted  by  a 
plea  of  justification^  or  privilege,*  but  if  such  a  plea  is  joined  with 
a  general  denial,  no  admission  is  made.^"  The  general  issue  admits 
the  falsity  of  the  charge."  Failure  to  plead  in  justification  is  an  ad- 
mission that  })laintiff  was  not  aiiiltv  of  the  charge  made.^^ 

XVII.  ISSUES  AND  PROOF.  — A.  In  General.^^  —  Matters 
constituting  the  inducement  and  colloquium  are  issuable  and  must  be 
proven  ;^*  the  innuendo  is  not  traversable.^^  Averments  which  are  im- 
material and  mere  matters  of  surplusage  need  not  be  proved.^^  Un- 
der a  general  denial,  defendant  may  prove  that  the  alleged  publica- 
tion was  not  made  ;^^  that  the  complaint  sets  forth  only  a  partial  and 


L.    R.    A.    521,    of   the    names    of    cus- 
tomers lost. 

4.  Baker  r.  Warner,  231  U.  S.  588, 

34  Sup.  Ct.  175,  58  L.  ed.  384. 

5.  Ky.— Hall  v.  Huffman,  159  Ky. 
72,  166  S.  W.  770.  Md.— Dorsey  v. 
Whipps,  8  Gill  457.  Ore. — Woolley  v. 
Plaindealer  Pub.  Co.,  47  Ore.  619,  84 
Pac.  473,  5  L.  R.  A.   (N.  S.)   498. 

6.  See  generally  1  Ency.  of  Ev. 
398,  904. 

Admissions  by  plea  of  justification. 
See  supra,  IX,  C,  2,  c. 

7.  Woolley  v.  Plaindealer  Pub.  Co., 
47  Ore.  619,  84  Pac.  473,  5  L.  R.  A. 
(N.  S.)  498.  See  generally  7  Stand- 
ard Proc.   109. 

As  to  necessity  of  pleading  specially, 
see  supra,   IX. 

8.  See  supra,  IX,  C,  2,  c. 

9.  Youmans    v.    Paine,   86    Hun   479, 

35  N.   Y.   Supp.   50,   69   N.   Y.   St.   463. 

10.  Ala. — Wright  v.  Lindsev,  20  Ala. 
428.  111.— Welker  r.  Butler,"  15  111. 
App.  209.  Ind.— Wheeler  r.  Robb,  1 
Blackf.  330,  12  Am.  Dec.  245.  N.  Y. 
Matthews  v.  Beach-,  8  N.  Y.  173.  Tex. 
Burkhiser  v.  Lyons  (Tex.  Civ.  App.), 
167   S.  W.   244. 

See  8  Ency.  of  Ev.  192,  note  16. 
But  see  Alderman  v.  French,  1  Pick. 
(Mass.)   1,  11  Am.  Dec.  114. 

11.  Fla. — Jones,  Varnum  &  Co.  v. 
Townsend's  Admx.,  21  Fla.  431,  58  Am. 
Rep.  676.  lU.— Regnier  v.  Cabot,  7  HI. 
34;  O'Malley  r.  Illinois  Pub.  &  Pr. 
Co.,  194  111.  App.  544;  Gallagher  v. 
Singer  Sewing  Mach.  Co.,  177  111.  App. 
198.  Tenn.— Continental  Nat.  Bank  t*. 
Bowdre,  92  Tenn.  723,  23  S.  W.  131. 

But    see    Binder    v.    Pottstown    Daily 
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News  Pub.  Co.,  33  Pa.  Super.  411,  the 
admission  is  not  conclusive. 

12.  Cal.— Burke  v.  Mascarich,  81 
Cal.  302,  22  Pac.  673.  Md.— Brinsfield 
f.  Howeth,  107  Md.  278,  68  Atl.  566, 
24  L.  R.  A.  (N.  S.)  583.  Neb.— Pokrok 
Zapadu  Pub.  Co.  v.  Zizkovsky,  42  Neb. 
64,  60  N.  W.  358. 

13.  As  to  issues  generally,  see  14 
Standard  Proc.  522,  et  seq. 

As  to  evidence  and  proof  generally, 
see  8  Ency.  of  Ev.  178. 

As  to  denials  generally,  see  the  title 
"Denials." 

14.  Ala.— Age-Herald  Pub.  Co.  v. 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900.  Ari2. — Johnston 
f.  Morrison,  3  Ariz.  109,  21  Pac.  465. 
la. — Hughes  v.  Samuels  Bros.,  159  N. 
W.  589.  Mo.— Skellev  v.  St.  Louis  & 
S.  F.  R.  Co.,  176  Mo.  App.  156,  161 
S.  W.  877.  N.  Y,— Wuest  r.  Brooklyn 
Citizen,  38  Misc.  1,  76  N.  Y.  Supp. 
700. 

15.  Ala. — Age-Herald  Pub.  Co.  v. 
Waterman,  188  Ala.  272,  66  So.  16, 
Ann.  Cas.  1916E,  900;  Penry  v.  Dozier, 
161  Ala.  292,  49  So.  909.  Conn.— Mix 
r.  Woodward,  12  Conn.  262,  582.  S.  C. 
Wilson  V.  Hamilton,  9  Rich.  L.  382. 
W.  Va. — Argabright  v.  Jones,  46  W. 
Va    144,  32  S.  E.  995. 

Compare  Wilkin  v.  Tharp,  55  Iowa 
609,  8  N.  W.  467;  Unterberger  v. 
Seharff,  51  Mo.  App.  102. 

16.  Penry  v.  Dozier,  161  Ala.  292, 
49  So.  909;  Coleman  v.  Southwick,  9 
Johns.  (N.  Y.)  45,  6  Am.  Dec.  253. 

17.  Hagan  r.  Hendry,  18  Md.  177; 
Continental  Nat.  Bank  r.  Bowdre,  92 
Tenn.  723,  23  S.  W.  131. 
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unfair  statement  of  the  pnblieation  :^^  that  the  words  were  published 
in  an  innocent  sense  ;^"  the  character  of  the  transaction  to  which  the 
alleged  defamatory  words  applied  f"  and  in  fact  every  matter  of  de- 
fense which  does  not  have  to  be  s])ecially  pleaded.^^  Since  the  time  of 
publication  is  not  a  material  element  of  the  cause  of  action, ^^  proof  of 
publication  at  any  time  within  the  statute  of  limitations  is  admissible.^' 
The  defense  of  privilege  may  in  most  jurisdictions  be  proved  under 
the  general  issue, ^^  but  not  under  a  plea  of  justification.^'  If  distinct 
and  separate  charges  are  made  in  the  complaint,  plaintiff  is  entitled 
to  recover  upon  proof  of  any  one  of  them.?" 

B.  Truth  of  Charges,  —  1.  Generally.  —  The  general  rule  is  that 
evidence  of  the  truth  of  the  charge  is  inadmissible  unless  specially 
pleaded,^''  though  the  plaintiff  may  prove  the  falsity  of  the  charge, 
if  he  desires,  even  if  the  defendant  has  not  justificd.^^  By  limiting  his 
innuendo  to  one  of  several  charges  made  in  the  defamatory  publication, 
the  plaintiff  can  not  deprive  a  defendant  of  the  right  of  justifying  all 
of  the  charges.^'  A  denial  that  the  publication  was  made  of  and  con- 
cerning the  plaintiff  coupled  with  an  allegation  of  the  truth  of  the 
charge,  does  not  render  evidence  admissible  that  the  charge  was  true 
of  the  plaintiff.^"  The  evidence  under  a  plea  of  justification  to  a  gen- 
eral charge  must  be  limited  to  the  particular  facts  set  up  in  the  plea,*^ 
and  if  a  material  part  of  the  plea  fails,  the  entire  plea  fails."^  Al- 
though defendant  pleads  the  truth  of  only  one  of  the  several  charges 
alleged,  he  may  introduce  any  evidence  tending  to  prove  the  justifica- 
tion pleaded.^^ 

Under  a  notice  of  justification  evidence  only  of  the  facts  mentioned  in 
the  notice  is  admissible.'* 

Under  a  plea  of  privilege,  the  defendant  may  prove  the  truth  of  the 


18.  Schwarz  Bros.  Co.  v.  Evening 
News  Pub.  Co.,  84  N.  J.  L.  486,  87 
Atl.  148. 

19.  Ky.— Parker  v.  McQueen,  8  B. 
Mon.  16.  La. — Mequet  v.  Silverman, 
52  La.  Ann.  1369,  27  So.  885.  Terni. 
Continental  Nat.  Bank  v.  Bowdre,  92 
Tenn.  723,  23  S.  W.  131. 

20.  Berry  v.  Massey,  104  Ind.  486, 
3  N.  E.  942. 

21.  See  Williams  v.  McKee,  98  Tenn. 
139,   38   S.   W.   730,  and  supra,  IX,   C. 

22.  See  supra,  VII,  F. 

23.  Norris  v.  Elliott,  39  Cal.  72.  See 
Clark  V.  Fox,  10  App.  Div.  514,  41 
N.  Y.  Supp.  1091,  75  N.  Y.  St.  1438, 
and  infra,  XVIII,  B. 

24.  See  supra,  IX,  C,  1,  a. 

25.  Young  V.  Kuhn,  71  Tex.  645,  9 
S.  W.  860. 

26.  Watkins  v.  Lawson,  166  N.  C. 
216,  81  S.  E.  623;  Smith  v.  Moore,  74 
Vt.  81,  52  Atl.  320. 

27.  See  supra,  IX,  C,  2,  a. 


28.  Mills  r.  Flynn,  157  Iowa  477,  137 
N.  W.  1082.  See  8  Ency.  of  Ev.  197, 
233,  note  38. 

29.  Bathrick  v.  Detroit  P.  &  T.  Co., 
50  Mich.  629,  16  N.  W.  172,  45  Am. 
Kep.   63. 

30.  Williams  v.  Fuller,  68  Neb.  354, 
94  N.  W.  118,  97  N.  W.  246;  Shanks 
V.  Stumpf,  23  Misc.  264,  51  N.  Y. 
Supp.  154. 

31.  U.  S.— Kansas  City  Star  Co.  v. 
Carlisle,  108  Fed.  344,  47 'C.  C,  A.  384. 
Mass. — Downs  v.  Hawley,  112  Mass. 
237.  Mich.— McNaughton  r.  Quav,  102 
Mich.  142,  60  N.  W.  474.  N.  Y.— Kings- 
ley  V.  Kingsley,  79  Hun  569,  29  N.  Y. 
Supp.   921,  61   N.  Y.  St.  537. 

32.  Cox  V.  Strickland,  101  Ga.  482, 
28  S.  E.  655;  Spencer  v.  Minnick,  41 
Okla.  613,  139  Pac.  130. 

33.  Lanpher  v.  Clark,  149  N.  Y.  472, 
44  N.  E.  182. 

34.  lies  V.  Inter  Ocean  Newspaper 
Co.,  184  111.  App.  63. 
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charj?e,  in  order  to  rebut  the  averment  of  malice,  proof  of  which  is 
necessary  to  sustain  the  action.*' 

Truth  of  Other  Charges,  —  If  the  plaintiff,  to  prove  malice,  introduces 
evidence  of  other  defamations,  defendant  may  prove  the  truth  of  such 
charges  under  a  general  denial.'* 

2.  As  a  Mitigating  Circumstance.  —  The  truth  of  alleged  defama- 
tory matter  cannot  be  proved  under  the  general  issue  or  general  denial, 
in  mitigation  of  damages,^^  except  in  rebuttal  of  evidence  by  the 
plaintiff  to  establish  the  falsity  of  the  charge.^®  As  to  whether  evi- 
dence merely  tending  to  prove  the  truth  of  the  charge  may  be  intro- 
duced to  disprove  malice  and  thereby  mitigate  the  damages,  there  is 
much  confusion  in  the  eases,  the  rule  at  common  law  apparently  being 
to  exclude  it.'*  The  weight  of  authority  at  the  present  time,  however, 
allows  evidence  which  incidentally  tends  to  establish  the  truth  of  the 
charge  to  be  given  in  evidence  in  mitigation  of  damages,  under  the 
general  issue  or  general  denials  where  a  complete  justification  is  not 
established,*"  in  those  jurisdictions  in  which  matters  in  mitigation  are 
not  required  to  be  specially  pleaded.*^  Where  pleas  of  justification 
and  in  mitigation  of  damages  may  be  and  are  joined,  evidence  in  miti- 


35.  Ala. — Lawson  v.  Hicks,  38  Ala. 
279,  81  Am.  Dec.  49.  Kan.— Conrad 
V.  Eoberts,  95  Kan.  180,  147  Pac.  795, 
L.  E.  A.  1915E,  131.  Mass.— Bradley 
V.  Heath,  12  Pick.  163,  22  Am.  Dec. 
418.  Mich.— Edwards  v.  Chandler,  14 
Mich.  471,  90  Am.  Dec.  249.  Tex. 
Cranfill  v.  Hayden,  22  Tex.  Civ.  App. 
656,  55  S.  W.  805,  admissible  to  rebut 
notice  but  not  to  establish  justification. 

See  8  Ency.  of  Ev.  311  (note  84), 
316,   note  96. 

[a]  "The  reason  of  the  rule  is 
stated  to  be  that  in  order  for  the  plain- 
tiff to  recover  where  the  communica- 
tion is  privileged  he  must  affirmatively 
prove  express  malice,  and  for  the  de- 
fendant to  prove  the  truth  of  the  state- 
ment is  merely  to  prove  a  denial  of 
something  which  the  plaintiff  was 
bound  to  prove."  Conrad  v.  Roberts, 
95  Kan.  180,  147  Pac.  795,  L.  E.  A. 
1915E,  131. 

36.  Del. — Tatlow  v.  Jacquett,  1  Harr. 
(Del.)  333,  26  Am.  Dec.  399.  Ind. 
Burke  v.  Miller,  6  Blackf.  155.  Kan. 
Conrad  v.  Eoberts,  95  Kan.  180,  147 
Pac.  795,  L.  E.  A.  1915E,  131.  Md. 
Negley  v.  Farrow,  60  Md.  158,  45  Am. 
Eep.  715. 

See  8  Ency.  of  Ev.  299,  bote  31. 

37.  Conn. — Atwater  v.  Morning  News 
Co.,  67  Conn.  504,  34  Atl.  865;  Donaghue 
V.  Gaffy,  53  Conn.  43,  2  Atl.  397;  Swift 
i*.  Dickerman,  31  Conn.  285;  "Williams 
«i.  Miner,  18  Conn.  464.     Neb. — Murten 
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r.  Garbe,  93  Neb.  589,  141  N.  W.  146. 
N.  Y.— Shepard  v.  Merrill,    13    Johns. 

475.  Ohio. — Duval  v.  Davey,  32  Ohio 
St.  604;  Revnolds  v.  Tucker,  6  Ohio 
St.  516,  67  Am.  Dec.  353.  Tenn.— Con- 
tinental Nat.  Bank  v.  Bowdre,  92  Tenn. 
723,  23  S.  W.  131;  Haws  v.  Stanford, 
4  Sneed  520.  W.  Va.— Amos  v.  Stock- 
ert,  47  W.   Va.   109,   34   S.   E.   821. 

See  8  Ency.  of  Ev.  311,  et  seq. 
Necessity  of  specially  pleading  justi- 
fication, see  supra,  IX,  C,  2,  a. 

38.  See  8  Ency.  of  Ev.  311,  note 
84. 

39.  111.— Storey  v.  Early,  86  HI.  461. 
Mass. — Alderman  v.  French,  1  Pick.  1, 
11  Am.  Dec.  114.  Pa.— Porter  v.  Bot- 
kins,  59  Pa.  484.  Eng. — Underwood  v. 
Parks,  2  Str.  1200,  93  Eng.  Eeprint 
1127. 

See  more  fully  8  Ency.  of  Ev.  311, 
et  seq. 

40.  Ala.— Starks  r.  Comer,  190  Ala. 
245,  67  So.  440;  Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888.  Conn.— Atwater 
r.  Morning  News  Co.,  67  Conn.  504, 
34  Atl.  865;  Williams  v.  Miner,  18 
Conn.  464,  477.  Fla. — Jones,  Varnum 
&  Co.  V.  Townsend's  Admx.,  21  Fla. 
431,  58  Am.  Eep.  676.  Mich.— Simons 
V.   Burnham,   102   Mich.   189,   60   N.  W. 

476.  Nev. — Thompson  v.  Powning,  15 
Nev.  195. 

See  also  3  Ency.  of  Ev.  312. 

41.  See  supra,  IX,  C,  3,  a. 
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gation  though  tending  to  prove  the  truth  of  the  charge,  is  admissible 
even  though  the  plea  in  justification  is  not  sustained.*^ 

C.  Damages.  —  Evidence  of  special  damages  is  inadmissible  unless 
pleaded.*^  Matters  in  aggravation  of  a  libel  which  go  to  enlarge  the 
character  of  the  libel  itself  are  inadmissible  unless  specially  pleaded," 
but  the  speaking  of  other  defamatory  words  or  the  repetition  of  the 
charge  may  be  proved  without  being  specially  pleaded.*'  The  neces- 
sity of  specially  pleading  matters  in  mitigation  of  damages  is  treated 
elsewhere  in  this  article.*" 

The  general  issue  is  a  denial  of  the  special  damages  claimed.*'^ 

D,  Character  and  Reputation.  —  Whether  the  character  and 
reputation  of  the  plaintiff  is  in  issue  until  attacked  in  some  manner  by 
the  defendant,  the  courts  are  not  agreed.*® 

XVIII.  VARIANCE. —  A.  In  Language  Employed. —  1.  In 
General.  —  The  general  rule  that  the  allegations  and  proof  must  cor- 
respond, applies  to  actions  fcr  slander  or  libel;*®  as  do  the  general 
principles  and  rules  governing  variance,'"  such  as  the  statutory  rule 
that  no  variance  shall  be  material  unless  it  actually  misled  the  adverse 
party  to  his  prejudice.'^  The  plaintiff  is  not  entitled  to  a  recovery 
upon  proof  of  words  not  set  forth  in  the  complaint  or  upon  a  failure 
to  prove  the  defamatory  words  alleged.'^  The  earlier  authorities  held 
a  party  to  strict  and  often  literal  proof  of  the  words  charged  to  have 
been  used;'^  the  modern  rule  is  that  it  is  sufficient  to  prove  such  of 


42.  Cal.— Davis  v.  Hearst,  160  Cal. 
143,  194,  116  Pac.  530.  Ky.— Nichol- 
son 1-.  Merritt,  109  Ky.  369,  59  S.  W. 
25.  N.  D. — Lauder  v.  Jones,  13  N.  D. 
525,  101  N.  W.  907.  Wis.— Eviston  v. 
Cramer,  54  Wis.  220,  11  N.  W.  556. 

Pleading  matters  in  mitigation,  see 
supra,  IX,  C,  3. 

Joining  defenses,  see  supra,  X. 

43.  Holston  v.  Boyle,  46  Minn.  432, 
49  N.  W.  203;  Eembt  v.  Eoehr  Pub. 
Co.,  71  App.  Div.  459,  75  N.  Y.  Supp. 
861;  Loftus  &  Co.  v.  Bennett,  68  App. 
Div.  128,  74  N.  Y.  Supp.  290.  And  see 
supra,  VII,  L,  2. 

[a]  Even  though  a  cause  of  action 
for  general  damages  is  stated.  McDuff 
V.  Detroit  Evening  Journal  Co.,  84 
Mich.  1,  47  N.  W.  671,  22  Am.  St.  Eep. 
673;  Milan  v.  Long  (W.  Va.),  88  S.  E. 
618. 

44.  Cassidy  v.  Brooklyn  Daily  Eagle, 
138  N.  Y.  239,  33  N.  E.  1038. 

45.  Barker  v.  Prizer,  150  Ind.  4,  48 
N.  E.  4;  Cook  f.  Conners,  157  App. 
Div.  832,  143  N.  Y.  Supp.  230. 

Evidence  of  repetitions  and  other  de- 
famatory charges,  see  8  Ency.  of  Ev. 
288,   et  seq. 

46.  See  supra,  IX,  C,  3,  a. 
Matters  tending  to  prove    truth    of 

charge,  see  supra,  XVII,  B,  2. 


47.  Continental  Nat.  Bank  v.  Bow- 
dre,  92  Tenn.  723,  23  S.  W.  131. 

48.  See  8  Ency.  of  Ev.  270. 

As  to  what  constitutes  an  attack,  see 

8  Ency.  of  Ev.  276,  280. 

49.  Mohr  v.  Lemle,  69  Ala.  180. 

50.  See  infra,  this  section. 

As  to  variance  generally,  see  the 
title  "Variance  and  Failure  of  Proof." 

51.  Ind. — Grotius  v.  Eoss,  24  Ind. 
App.  543,  57  N.  E.  46.  N.  C— Pegram 
V.  Stoltz,  67  N.  C.  144.  S.  D.— Bedtkey 
V.  Bedtkev,  15  S.  D.  310,  89  N.  W. 
479.  Wis.— Kloths  r.  Hess,  126  Wis. 
587,  106  N.  W.  251. 

52.  Cal.— Fleet  v.  Tichenor,  156  Cal. 
343,  104  Pac.  458,  34  L.  E.  A.  (N.  S.) 
323;  Haub  v.  Friermuth,  1  Cal.  App. 
556,  82  Pac.  571.  Mass.— Comerford  v. 
West  End  St.  Ey.  Co.,  164  Mass.  13,  41 
N.  E.  59;  Perry  r.  Porter,  124  Mass. 
338.  Mo.— Anderson  r.  Shocklev,  266 
Mo.  543,  181  S.  W.  1151;  Lemaster  v. 
Ellis,  173  Mo.  App.  332,  158  S.  W.  904. 
Mont. — Lemmer  v.  Tribune,  50  Mont. 
559,  148  Pac.  338.  Tex.— Burkhiser  v. 
Lvons  (Tex.  Civ.  App.),  167  S.  W. 
244. 

53.  See  Kimball  v.  Page,  96  Me.  487, 
52  Atl.  1010. 
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the  words  alleged  as  embody  the  substance  of  the  charge  set  forth  in 
the  eomplaint,°*  or  constitute  its  "gist"  or  " sting, "^'^  and  if  this  be 
done,  small  discrepancies  in  immaterial  matters  between  the  charge 
pleaded  and  the  proof  will  be  disregarded.^"  It  is  not  sufficient,  how- 
ever to  prove  the  use  of  other  and  equivalent  words  which  would  pro- 
duce an  impression  similar  to  that  which  the  words  alleged  would  pro- 
duce,'"^^  at  least  unless  the  same  specific  idea  is  conveyed  by  them.^^ 
Some  authorities  hold  that  it  is  not  necessary  to  prove  that  the  words 
published  were  exactly  those  set  forth  in  the  declaration,  but  that 
proof   of   words    of   substantially   the    same    character  is  sufficient.^' 


54.  Ala. — Mohr  v.  Lemle,  69  Ala. 
180.  Axk.— Waters  r.  Moore,  122  Ark. 
250,  182  S.  W.  904;  Laster  v.  Bragg, 
107  Ark.  74,  153  S.  W.  1116.  111.— New- 
stedt  V.  Meyer,  155  111.  App.  550; 
Moore  v.  Maxey,  152  111.  App.  647. 
la.— Cain  v.  Osier,  168  Iowa  59,  150 
N.  W.  17;  Ladwig  v.  Heyer,  136  Iowa 
196,  113  N.  W.  767;  Emerson  v.  Miller, 
115  Iowa  315,  88  N.  W.  803;  McClin- 
tock  V.  Crick,  4  Iowa  453.  Kan. — Cooper 
V.  Seaverns,  97  Kan.  159,  155  Pac.  11. 
Me. — Estes  V.  Estes,  75  Me.  478.  Miss. 
Signer  v.  Hodges,  82  Miss.  215,  33  So. 
980.  Mo. — Parsons  v.  Henry,  177  Mo. 
App.  329,  164  S.  W.  241.  Neb.— Barr 
v.  Birkner,  44  Neb.  197,  62  N.  W. 
494.  N.  H.— Smart  r.  Blanchard,  42 
N.  H.  137.  N.  J. — Freisinger  v.  Moore, 
65  N.  J.  L.  286,  47  Atl.  432.  Okla. 
Smith  V.  Gillis,  151  Pac.  869.  S.  C. 
Zimmerman  v.  McMakin,  22  S.  C.  372, 
53  Am.  Eep.  720.  Tex.— Zelifp  v.  Jen- 
nings, 61  Tex.  458;  Burkhiser  v.  Lyons 
(Tex.  Civ.  App.),  167  S.  W.  244.  Vt. 
Kidder  v.  Bacon,  74  Vt.  263,  52  Atl. 
322;  Posnett  v.  Marble,  62  Vt.  481,  20 
Atl.  813,  22  Am.  St.  Eep.  126,  11  L. 
R.  A.  162.  Wis.— Kloths  v.  Hess,  126 
Wis.  587,  106  N.  W.  251. 

[a]  "The  rule  is  not  that  the  sub- 
stance of  the  words  alleged  must  be 
proved,  but  that  the  words  alleged  in 
the  declaration,  or  enough  of  them  to 
amount  to  a  charge  of  the  particular 
offense  alleged  to  have  been  imputed, 
must  be  substantially  proved."  Fleet 
V  Tichenor,  156  Cal.' 343,  104  Pac.  458, 
34  L.  R.  A.   (N.  S.)    323. 

55.  Cal.— Fleet  r.  Tichenor,  156  Cal. 
343,  104  Pac.  458,  34  L.  R.  A.  (N.  S.) 
323;  Hearne  v.  De  Young,  119  Cal.  670, 
52  Pac.  150,  499;  Skroeki  r.  Stahl,  14 
Cal.  App.  1,  110  Pac.  957.  Mo.— Meri- 
wether V.  Publishers  George  Knapp  & 
Co.,  211  Mo.  199,  109  S.  W.  750,  16 
L.   R.   A.    (N.   S.)    953.     Tex.— Patter- 

voi.  xvm 


son  V.  Frazer,  100  Tex.  103,  94  S.  W. 
324. 

56.  Haub  v.  Friermuth,  1  Cal.  App. 
556,  82  Pac.  571;  Kimball  v.  Page,  96 
Me.  487,  52  Atl.  1010. 

57.  Ark. — Townsley  v.  Yentsch,  98 
Ark.  312,  135  S.  W.  882;  Miller  v. 
Nuckolls,  77  Ark.  64,  91  S.  W.  759, 
113  Am.  St.  Rep.  122,  4  L.  R.  A.  (N. 
S.)  149,  7  Ann.  Cas.  110.  Cal.— Fleet 
v.  Tichenor,  156  Cal.  343,  104  Pac.  458, 
34  L.  R.  A.  (N.  S.)  323.  lU.— Schmis- 
seur  r.  Kreilieh,  92  111.  347;  Wilborn 
i:  Odell,  29  111.  456;  Kuhlman  v.  Kiefer, 
147  111.  App.  162;  Searcy  v.  Sudhoff, 
84  111.  App.  148.  Ky.— Tharp  v.  Nolan, 
119  Ky.  870,  84  S.  W.  1168.  Miss. 
Jones  V.  Edwards,  57  Miss.  28.  Mo. 
Coe  V.  Griggs,  76  Mo.  619;  Street  v. 
Bushnell,  24  Mo.  328;  Lemaster  v.  El- 
lis, 173  Mo.  App.  332,  158  S.  W.  904; 
Kunz  V.  Hartwig,  151  Mo.  App.  94,  131 
S.  W.  721. 

[a]  "DiflFerent  words  which  do  no 
more  than  establish  a  basis  for  an  in- 
ference that  the  defendant  intended  to 
make  against  the  plaintiff  a  charge  sim- 
ilar to  that  embodied  in  the  words  al- 
leged," are  insufficient.  Fleet  v. 
Tichenor,  156  Cal.  343,  347,  104  Pac. 
458,  34  L.  R.  A.   (N.  S.)   323. 

58.  Merrill  v.  Peaslee,  17  N.  H.  540. 
See  Fleet  v.  Tichenor,  156  Cal.  343,  104 
Pac.  458,  34  L.  R.  A.  (N.  S.)  323,  and 
cases  in  preceding  note. 

59.  Robinson  v.  Van  Auken,  190 
Mass.  161,  76  N.  E.  601;  Chace  r.  Sher- 
man, 119  Mass.  387;  Baldwin  v.  Soule, 
6  Gray  (Mass.)  321;  Robbins  v.  Fletch- 
er, 101  Mass.  115;  Hewitt  r.  Morley, 
111   Mich.  187,  69   N.  W.   245. 

[a]  All  of  the  charge  need  not  be 
proved  by  one  witness,  but  if  "taking 
the  testimony  of  the  various  witnesses, 
there  was,  from  some  one  or  other  of 
them,  evidence  substantially  in  sup- 
port of  all  the  words  set  forth,"  that 
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Greater  strictness  is  required  in  proof  of  written  than  oral  defaraa- 
tion.«° 

The  innuendo  cannot  be  resorted  to  in  answer  to  a  claim  of  variance, 
since  without  proof  that  the  words  charged  were  employed,  the  al- 
legations of  the  innuendo  have  no  application.*^  Variances  between 
the  pleading  and  proof  of  charges  of  immoral  acts,*^  and  of  various 
crimes,*^  such  as  arson,*"*  perjury,'''^  larceny,  or  embezzlement,**  are 
all  governed  by  these  general  rules. 

All  of  the  words  charged  to  have  been  employed  need  not  be  proved 
provided  the  precise  words  proved  to  have  been  used  establish  the 
charge,*^  and  if  the  complaint  in  a  single  count  charges  the  publication 
of  distinct  slanders,  a  recovery  may  be  had  upon  proof  of  any  one  of 
them.«8 

Publication  in  a  Foreign  Language.  —  Proof  that  the  language  used  was 
in  a  foreign  tongue  is  a  material  variance  from  an  allegation  that  the 
English  language  was  used."^     But  a  slight  difference  in  the  foreign 


is  sufficient.  Morasse  v.  Brochu,  151 
Mass.  567,  25  N.  E.  74,  21  Am.  St. 
Eep.  474,  8  L.  E.  A.  524. 

60.  Corker  v.  Sperling,  8  Ga.  App. 
100,  68  S.  E.  557. 

61.  Fleet  v.  Tichenor,  156  Cal.  343, 
104  Pac.  458,  34  L.  R.  A.  (N.  S.) 
323. 

62.  Ark.— Waters  v.  Moore,  122  Ark. 
250,  182  S.  W.  904.  Cal.— Stevens  v. 
Kobayshi,  20  Cal.  App.  153,  128  Pac. 
419.  111.— Thomas  v.  Fischer,  71  111. 
576.  Ky.— Morris  v.  Curtis,  20  Ky.  L. 
Rep.  56,  45  S.  W.  86.  Mass.— Pay  son 
V.  Macomber,  3  Allen  69.  Mo. — Kunz 
V.  Hartwig,  151  Mo.  App.  94,  131  S. 
W.  721.  Ohio.— Barnett  v.  Ward,  36 
Ohio  St.  107,  38  Am.  Rep.  561. 

63.  See  cases  cited,  mfra. 

[a]  Charge  of  "indictment"  is  sus- 
tained by  proof  of  conviction  on  an 
information.  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  Mich.   251. 

[b]  Charge  of  one  crime  is  not  sus- 
tained by  proof  of  another  crime  even 
if  it  is  of  the  same  general  nature. 
Bleitz  V.  Carton,  49  Wash.  545,  95  Pac. 
1099,  charge  of  bigamy  not  sustained 
by  proof  of  adultery.  And  see  Doherty 
V.   Brown,   10    Gray"    (Mass.)    250. 

64.  Estes  V.  Estes,  75  Me.  478. 

65.  Ala.— Commons  V.  Walters,  1 
Port.  377,  27  Am.  Dec.  635.  Mo.— Berry 
V.  Dryden,  7  Mo.  324.  N.  Y.— Aldrich 
V.  Brown,  11  Wend.  596. 

66.  lU.- Crotty  v.  Morrissey,  40  111. 
477.  Ky. — Hume  v.  Arrasmith,  1  Bibb 
165,  4  Am.  Dec.  626;  Zentzshel  v. 
Richie,  33  Ky.  L.  Rep.  657,  110  S.  W. 
832.    Mass. — Perry  v.  Porter,  124  Mass. 


338.    N.  C— James  v.  Clarke,  23  N.  C. 
397. 

[a]  Illustrations. — (1)  Charge  that 
"Mima  stole  the  pin,"  is  not  supported 
by  proof  that  the  language  used  was: 
"Mima  stole  the  buckle."  Kimball  v. 
Page,  96  Me.  487,  52  Atl.  1010,  (2) 
"I  have  authority  to  discharge  you 
both  for  misuse  of  checks,"  varies 
materially  from  ' '  He  is  discharged 
from  the  employ  of  this  company  for 
the  misuse  of  checks."  Comerford  v. 
West  End  St.  Ry.,  164  Mass.  13,  41 
N.   E.   59. 

67.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  Cal.— Stevens  v.  :^obay- 
shi,  20  Cal.  App.  153,  128  Pac.  419. 
m.— Schmisseur  v.  Kreilich,  92  111.  347; 
Sanford  v.  Gaddis,  15  111.  228.  Ind, 
McCallister  v.  Mount,  73  Ind.  559. 
Mass. — Robinson  v.  Van  Auken,  190 
Mass.  161,  76  N.  E.  601.  Mo.— Hayneg 
V.  Robertson,  190  Mo.  App.  156,  175 
S.  W.  290.  Tenn.— Hancock  r.  Steph- 
ens, 11  Humph.  507.  Wash. — Leghorn 
t:  Review  Pub.  Co.,  31  Wash.  627,  72 
Pac.  485. 

[a]  "Rule  Stated.— "Where  all  the 
words  alleged  constitute  one  entire 
charge,  they  must  all  be  proved;  but 
it  is  not  necessary  to  prove  the  whole 
of  a  continuous  sentence  as  alleged, 
provided  the  meaning  of  the  words 
proved  is  not  varied  by  the  omission 
of  the  others."  Schmisseur  v.  Kreilich, 
92  111.  347,  350. 

68.  Earley  v.  Winn,  129  Wis.  291, 
109   N.   W.   633. 

69.  Kerschbaugher  v.  Slusser,  12  Ind. 
453;  Grotius  v.  Ross,  24  Ind.  App.  543, 
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words/"  or  the  translation''^  proved  and  that  alleged,  which  does  not 
change  the  meaning,  is  not  a  material  variance. 

Conditional,  Hypothetical  or  Interrogatory  Statements.  —  Proof  that 
words  were  spoken  conditionally  or  hypothetically  or  as  a  matter  of 
opinion  is  a  variance  from  a  charge  that  they  were  spoken  directly  and 
positively,'-  and  a  charge  of  words  spoken  affirmatively  has  been  held 
not  sustained  by  proof  of  words  spoken  interrogatively.''^ 

Variances  ■between  bills  of  particulars  and  the  proof  are  liberally 
treated.''* 

2,  Grammatical  Variations.  —  A  variance  in  the  "tense"  of  the 
words  pleaded  and  proved  is  ordinarily  considered  to  be  immaterial," 
though  a  variance  in  the  "person"  has  sometimes  been  held  material.^^ 

3.  As  to  Person  Defamed.  —  If  the  proof  establish  that  the  plain- 
tiff has  been  defamed  it  is  immaterial  that  other  names  were  also 
joined  with  his  in  the  language  used.'''' 

B.  In  LIatters  Concerning  the  Publication.  —  A  variance  be- 
tween the  pleading  and  proof  as  to  the  time,'^  or  place  of  publica- 
tion,''^ is  usually  considered  to  be  harmless,  though  not  where  a  bill  of 
particulars  stating  these  facts  has  been  demanded  and  given.^°  Proof 
that  the  words  were  spoken  to  or  in  the  presence  of  a  person  other 
than  the  one  named  in  the  petition  has  been  held  a  material  variance,*^^ 
but  a  charge  that  the  publication  was  made  to  a  person  named  and 
divers  others  will  be  supported  by  proof  that  it  was  made  only  to  the 
person  specifically  named.^^ 


57  N.  E.  46;  Kunz  v.  Hartwig,  151  Mo. 
App.  94,  131  S.  W.  721. 

70.  Schild  V.  Legler,  82  Wis.  73,  51 
N.  W.  1099. 

71.  Lubrano  v.  Curzio,  27  E.  I.  594, 
65  Atl.  273. 

72.  Del. — Nailer  v.  Ponler,  1  Marv. 
408,  41  Atl.  88.  la.— Cain  v.  Osier,  168 
Iowa  59,  150  N.  W.  17.  Mass.— Pay- 
son  V.  Macomber,  3  Allen  69.  Mich. 
Evarts  v.  Smith,  19  Mich.  55.  Pa. 
Stees  V.  Kemble,  27  Pa.  112.  Wash. 
Bleitz  V.  Carton,  49  Wash.  545,  95  Pac. 
1099. 

73.  Sanford  v.  Gaddis,  15  111.  228; 
Walker  v.  Boyd,   101   Ind.   396. 

74.  Clark  v.  Munsell,  6  Mete.  (Mass.) 
373. 

75.  Buscher  v.  Scully,  107  Ind.  246, 

5  N.  E.  738,  8  N.  E.  37.  But  see 
Wilborn  v.  Odell,  29  111.  456  ("has" 
for  "had"  held  material);  Sanford  v. 
Gaddis,  15  111.  228. 

76.  111.— Becker  v.  Schiller,  49  111. 
App.  606.     Ind. — Culbertson  v.  Stanley, 

6  Blackf.  67.  Mo.— Schmidt  v.  Bauer, 
60  Mo.  App.  212. 

77.  Eobinett  v.  McDonald,  65  Cal. 
611,  4  Pac.  651,  even  though  they  were 
"connected  with  the  copulative 'and.*  " 
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78.  Cal.— Norris  v.  Elliott,  39  Cal. 
72.  Ind.— Smith  v.  Smith,  76  Ind.  356. 
N,  Y.— Potter  v.  Thompson,  22  Barb. 
87.  Ore.— Quigley  v.  McKee,  12  Ore. 
22,  5  Pac.  347,  53  L.  E.  A.  320.  Vt. 
Kidder  v.  Bacon,  74  Vt.  263,  52  Atl. 
322. 

But  see  Anderson  v.  Shockley,  266 
Mo.  543,  181  S.  W.  1151. 

79.  Herhold  v.  White,  114  111.  App. 
186;  Brueshaber  v.  Hertling,  78  Wis. 
498,  47  N.  W.  725.  But  see  Anderson 
V.  Shockley,  266  Mo.  543,  181  S.  W. 
1151. 

80.  Bleitz  V.  Carton,  49  Wash.  545, 
95  Pac.  1099. 

81.  Anderson  v.  Stockley,  266  Mo. 
543,  181  S.  W.  1151.  Contra,  Harman 
V.  Cundiff,  82  Va.  239. 

82.  Harris  v.  Zanone,  93  Cal.  59,  28 
Pac.  845;  Fitzgerald  v.  Young,  89  Neb. 
693,  132  N.  W.  127. 

[a]  Eule  Stated.— "The  allegation 
that  the  defendant  had  spoken  the 
words  'in  the  presence  and  hearing  of 
divers  good  and  worthy  persons'  was 
but  the  formal  averment  of  a  publi- 
cation, and  proof  of  the  publication 
in  the  presence  of  one  person, 
satisfied  the  averment,  without  a  literal 
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C.  Proof  of  Apoitional  Defamatory  Words.  —  The  proof  of 
words  in  addition  to  the  words  alleged  does  not  constitute  a  material 
variance,^^  unless  the  additional  words  take  away,  detract  from  or 
modify  the  legal  effect  of  the  words  alleged.^* 

D,  Plea  of  Justification.  —  The  averments  in  a  plea  of  justifica- 
tion must  be  proved  substantially  as  made,*'^  though  it  is  sufficient  if 
the  gist  of  the  charge  be  established.^* 

XIX.  TRIAL.  —  A.  Conduct  in  General.  —  The  fact  that  a  con- 
stitution  declares  that  the  jury  in  cases  of  defamation  shall  determine 
the  law  and  the  facts,  does  not  generally  affect  the  procedure  to  be 
followed  in  the  trial  of  such  cases  ;^^  a  nonsuit  may  be  granted  in  a 
proper  case,^^  as  well  as  a  new  trial, ^^  and  a  verdict  directed  for  the 
defendant,""  but  not  for  the  plaintiff.^^  The  right  to  open  and  close 
is  governed  by  the  general  principles  elsewhere  treated.®^  Under  a 
plea  of  justification  the  right  to  open  and  close  is  with  the  defendant,^^ 
and  the  same  is  true  where  the  sole  defense  made  is  in  mitigation  of 
damages.** 

A  demurrer  to  the  evidence,  may  be  used  to  challenge  the  sufficiency 
of  plaintiff's  case  both  as  to  the  law  and  the  evidence,*^  except  where 


proof  as  alleged."     Harris  v.  Zanone, 
93  Cal.   59,   28    Pac.    845. 

83.  Cal. — Eobinett  v.  McDonald,  65 
Cal.  611,  4  Pac.  651.  lU.— Wilborn  v. 
Odell,  29  111.  456.  Mo.— Conran  v. 
Fenn,  159  Mo.  App.  664,  140  S.  ^. 
82;  Kunz  v.  Hartwig,  151  Mo.  App.  94, 
131  S.  W.  721.  N.  H.— Smart  v.  Blanch- 
ard,  42  N.  H.  137. 

478. 


Edgerley    v.    Swain,    32    N.    H. 
Carpenter   v.   Bailey,   56   N.    H. 


85, 
283. 

86.  Skrocki  v.  Stahl,  14  Cal.  App.  1, 
110  Pac.  957. 

87.  Meeker  v.  Post  Pr.  &  Pub.  Co., 
55  Colo.  355,  135  Pac.  457,  Ann.  Cas. 
191 5A,  126,  issues  are  to  be  made  up 
in  the  same  manner  and  rules  of  evi- 
dence are  to  be  followed.  See  St. 
Louis  Clothing  Co.  v.  J.  D.  Hail  Dry 
Goods  Co.,  156  Mo.  393,  56  S.  W.  1112; 
Heller  v.  Pulitzer  Pub.  Co.,  153  Mo. 
205,  54  S.  W.  457.  But  see  Brown 
V.  Norfolk  &  W.  R.  Co.,  100  Va.  619, 
42  S.  E.  664,  60  L.  E.  A.  472. 

[a]  Sufficiency  of  the  pleadings  may 
be  passed  on  by  the  court.  St.  James 
Military  Academy  r.  Gaiser,  125  Mo. 
517,  28  S.  W.  851,  46  Am.  St.  Rep. 
502,  28  L.  R.  A.  667. 

[b]  Admissibility  of  evidence  is 
passed  on  by  the  court.  Thibault  v. 
Sessions,  lol  Mich.  279,  59  N.  W. 
524. 

Jury  Judges  of  Law  and  Fact. — Ef- 


fect on  proceedings  in  case,  see  gen- 
erally the  title  "Province  of  Judge 
and  Jury;"  effect  on  instructions,  see 
13  Standard  Proc.   714,  984. 

88.  Hazy  v.  Woitke,  23  Colo.  556,  48 
Pac.  1048;  Ukman  v.  Daily  Record  Co., 
189  Mo.  378,  88  S.  W.  60. 

89.  Cook  V.  Globe  Pr.  Co.,  227  Mo. 
471,  127  S.  W.  332,  for  excessive  dam- 
ages. 

90.  Patterson  v.  Evans,  254  Mo.  293, 
162  S.  W.  179;  Cleveland  Leader  Pr. 
Co.  V.  Nethersole,  84  Ohio  St.  118,  95 
N.  E.  735,  Ann.  Cas.  1912B,  978. 

91.  Patterson  v.  Evans,  254  Mo.  293, 
162  S.  W.  179. 

92.  See  the  title  "Opening  and 
Closing,"  and  Coffman  v.  Spokane 
Chronicle  Pub.  Co.,  65  Wash.  1,  117 
Pac.  596,  Ann.  Cas.  1913B,  636. 

93.  Palmer  r.  Adams,  137  Ind.  72, 
36  N.  E.  695;  Heilman  v.  Shanklin,  60 
Ind.  424.  Compare  Sawyer  v.  Hopkins, 
22  Me.  268. 

94.  McCoy  v.  McCoy,  106  Ind.  492, 
7   N.   E.   188. 

95.  Eastland  v.  Caldwell,  2  Bibb 
CKv.)  21,  4  Am.  Dec.  668;  Cook  v. 
Pulitzer  Pub.  Co.,  241  Mo.  326,  145 
S,   W.  480. 

[a]  Cross-examination  of  plaintiff's 
witnesses  by  the  defendant  does  not 
deprive  him  of  the  right  to  demur  to 
the  evidence.  Coolev  i'.  Galvon,  109 
Tenn.  1,  70  S.  W.  607,  97  Am."  St.  Bep. 
823,  60  L.  R.  A.  139. 
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the  statutes,  making  actionable  insulting  words,  otherwise  provide.*'* 
B.  Province  of  Judgf  and  Jury.  —  1.  In  General.^^  —  In  some 
states  under  express  constitutional  or  statutory  provisions  the  jury 
passes  on  both  the  law  and  the  facts.'®  If  the  publication  of  defama- 
tory language  be  admitted,  and  no  legal  defense  is  interposed,  thepe  is 
no  question  for  the  jury  except  the  amount  of  the  damages.'*  The 
credibility  of  witnesses  and  the  weight  and  effect  of  the  evidence  is  for 
the  jury  to  determine.^ 

2.  Publication.  —  Ordinarily  the  jury  is  to  determine  whether  an 
alleged  publication  was  in  fact  made,-  and,  if  so,  whether  it  was  made 
by  the  defendant  or  by  some  other  person.' 

3.  Construction  of  the  Language  Used.  —  a.  Generally.  —  It  is 
for  the  court  to  determine  whether  the  language  used  is  libelous  per 
se,*  or  whether  in  the  light  of  the  extrinsic  facts  alleged  it  can  be  held 
to  have  a  defamatory  character.*^    And  if  it  is  plain  and  unambiguous 


[b]  If  the  demurrer  Tae  sustained, 
tho  court  may  enter  final  judgment, 
though  it  is  not  improper  for  it  to 
direct  the  jury  to  render  a  verdict. 
Myers  v.  Hodges,  53  Fla.  197,  44  So. 
357. 

99.  Corr  v.  Lewis,  94  Va.  24,  26  S. 
E.  385. 

[a]  Plaintiff  may  waive  this  pro- 
vision of  the  statute.  Brown  r.  Nor- 
folk &  W.  R.  Co.,  100  Va.  619,  42 
S.  E.  664,  60  L.  R.  A.  472. 

[b]  Plaintiff  cannot  be  compelled  to 
join  in  a  demurrer  to  the  evidence. 
Rolland  v.  Batchelder,  84  Va.  664,  5 
S.  E.  695. 

97.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

98.  See  the  statutes  and  constitu- 
tions and  the  following  cases:  Colo. 
Hazy  r.  Woitke,  23  Colo.  556,  48  Pac 
1048.  Mich.— Thibault  v.  Sessions,  101 
Mich.  279,  59  N.  W.  624.  Mo.— Sotham 
V.  Drovers  Tel.  Co.,  239  Mo.  606,  144 
S.  W.  428;  Branch  r.  Knapp,  222  Mo. 
580,  121  S.  W.  93;  Ukman  v.  Daily 
Record  Co.,  189  Mo.  378,  88  S.  W.  60; 
St.  James  Military  Academy  r.  Gaiser, 
125  Mo.  517,  28  S.  W.  851,  46  Am.  St. 
Rep.  502,  28  L.  R.  A.  667.  S.  D.— Ross 
V.  Ward,  14  S.  D.  240,  85  N.  W.  182, 
86  Am.  St.  Rep.  746. 

Jury  Judges  of  Law  and  Fact. — Ef- 
fect of  statutes  and  constitutions  so 
providing,  see  the  title  "Province  of 
Judge  and  Jury,"  and  supra,  XIX,  A; 
effect  on  instructions,  see  13  Standard 
Proc.  714,  984. 

99.  Haynes  v.  Robertson,  190  Mo. 
App.  156,  175  S.  W.  290. 

1.     Cameron    r.   Cameron,     162     Mo. 
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App.  110,  144  S.  W.  171.  See  generally 
the  title  "Province  of  Judge  and 
Jury. ' ' 

2.  McGeever  v.  Kennedy,  19  Kv.  L. 
Rep.  845,  42  S.  W.  114.  See  Dow'ie  t: 
Priddle,   216   111.   553,   75   N.   E.   243. 

3.  Mass. — Rumney  r.  Worthley,  186 
Mass.  144,  71  N.  E.  316.  N.  J.— Mer- 
rey  r.  Guardian  Printing  Co.,  79  N.  J. 
L."  177,  74  Atl.  464.  N.  Y.- Weston  v. 
"Weston,  83  App.  Div.  520,  82  N.  Y, 
Supp.   351. 

4.  HI. — Schmisseur  r .  Kreilich,  92 
111.  347;  lies  v.  Inter  Ocean  Newspaper 
Co.,  184  111.  App.  63.  la.— Sheibley  v. 
Ashton,  130  Iowa  195,  106  N.  W.  618. 
Ohio. — Cleveland  Leader  Pr.  Co.  v. 
Nethersole,  84  Ohio  St.  118,  95  N.  E. 
735,  Ann.  Cas.  1912B,  978;  Mauk  v. 
Brundage,  68  Ohio  St.  89,  67  N.  E. 
152,  62  L.  R.  A.  477.  Okla.— McKen- 
ney  v.  Carpenter,  42  Okla.  410,  141  Pac. 
779.  Pa. — McDonald  r.  Lee,  246  Pa. 
253,  92  Atl.  135,  L.  R.  A.  1916B,  915. 
S.  C. — Hubbard  v,  Furman  University, 
76  S.  C.  510,  57  S.  E.  478.  Tex.— Gal- 
veston Tribune  v.  Johnson  (Tex.  Civ. 
App.),  141  S.  W.  302.  Wis.— Williams 
r.  Hicks  Pr.  Co.,  159  Wis.  90,  150  N. 
W.   183. 

[a]  Eule  Stated, — "Where  the  situ- 
ation is  not  controlled  by  matters  of 
inducement  or  colloquium  pleaded,  the 
question  whether  a  publication  relied 
upon  as  libelous  comes  within  the  stat- 
utory definition,  and  hence  is  to  be 
taken  as  actionable  per  se,  is  always 
a  question  for  the  court."  Sheibley  v. 
Ashton,  130  Iowa  195,  106  N.  W.  618. 

5.  Cal. — Mellen  v.  Times-Mirror  Co., 
167  Cal.  587,  140  Pac.  277,  Ann.  Cas. 
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its  meaning  should  not  be  submitted  to  the  jury.^  If  the  court  deter- 
mines that  the  language  used  is  ambiguous  and  capable  of  two  mean- 
ings, one  of  which  is  harmless,  and  the  other  defamatory  it  is  the  prov- 
ince of  the  jury  to  determine  in  which  sense  the  language  was  used 
and  understood^      Under  special  statutes  rendering  insulting  words 


1915C,  766.  la. — Harriman  r.  New  Non- 
pareil Co.,  132  Iowa  616,  110  N.  W.  33; 
Berger   v.   Freeman    Tribune    Pub.    Co., 
132    Iowa    290,    109    N.    W.    784.      Me. 
Macurda  r.  Lewiston  Journal  Co.,  109 
Me.  53,  82  Atl.  438.     Mass.— Merrill  v. 
Post  Pub.  Co.,  197  Mass.  185,  83  N.  E. 
419.     Mo.— Cook  V.   Pulitzer  Pub.  Co., 
241  Mo.  326,  145  S.  W.  480;  Diener  r. 
Star-Chroniele   Pub.    Co.,   232   Mo.   416, 
135  S.  W.  6;  Morris  v.  Sailer,  154  Mo. 
App.  305,  134  S.  W.  98,  even  where  the 
jury  is  judge  of  both  the  law  and  the 
facts.     Pa. — Binder  r.  Pottstown  Daily 
News    Pub.    Co.,    33    Pa.    Super.    411. 
Wis.— Williams    v.   Hieks    Pr.    Co.,    159 
Wis.    90,    150    N.    W.    183;    Earley    v. 
Winn,    129    Wis.    291,   109    N.    W.    633. 
Wyo.— Kutcher    v.   Post    Print.    Co.,   23 
Wyo.   178,   147  Pac.  517,  149   Pac.  552. 
6.     Cal. — Tonini   v.  Cevasco,  114  Cal. 
266,  46  Pac.  103;  Dixon  r.  Allen,  69  Cal. 
527,    11     Pac.     179.       Coim.— Carey    r. 
Woodruff,    89    Conn.    304,    94    Atl.    281. 
ni.— Dowie  i\  Priddle,  216  111.  553,  75 
N.  E.  243.  Ind.— Over  v.  Schiffling,  102 
Ind.  191,  26  N.  E.  91.     Ky.— Moore  v. 
Johnson,   147   Ky.   584,   144   S.   W.   765. 
Mich. — Brewer  v.  Chase,  121  Mich.  526, 
80  N.  W.  57.5,  80  Am.  St.  Rep.  527,  46 
L.  E.  A.  397.  Minn.— Smith  r.  Stewart, 
41  Minn.  7,  42  N.  W.  595.     Miss.— Eod- 
gers  V.  Kline,  56  Miss.  808,  31  Am.  Eep. 
389.     N.  Y. — Zinserling  v.  Journal  Co., 
26    Misc.    591,    57    N.    Y.    Supp.    905; 
Shanks  v.  Stumpf,  23  Misc.  264,  51  N. 
Y.    Supp.    154,    affirmed,    34    App.    Div. 
623,  54  N.  Y.  Supp.  1115.    Oliic— Alauk 
V.  Brundage,  68  Ohio  St.   89,  67  N.   E. 
152,   62   L.  E.   A.  477.     Okla.— Spencer 
r.  Minniek,  41  Okla.  613,  139  Pac.  130. 
Pa.— Pittsburgh,  A.  &  M.  Pass.  E.  Co. 
V.    McCurdy,   114    Pa.    5.54,   8    Atl.   230, 
60   Am.   Eep.   363.     Tenn. — Williams  v. 
McKee,    98    Tenn.    139,   38    S.   W.    730; 
Continental   Nat.   Bank   r.   Bowdre,   92 
Tenn.  723,  23  S.  W.  131.     Tex.— Guisti 
r.  Galveston  Tribune,  105  Tex.  497,  150 
S.  W.  874,  152  S.  W.  167;  Fessinger  r. 
FA   Paso    Times    Co.    (Tex.    Civ.   App.). 
154   S.    W.  1171.     Vt.— Norton   f.   Liv- 
ingston, 64  Vt.  473,  24  Atl.  247.    Wis. 
Arnold    r.    Ingram,    151    Wis.    438,    138 
N.  W.   Ill,  Ann.  Cas.   1914C,  976. 


[a]  The  questions  for  the  jury,  un- 
der such  circumstances,  are  "whether 
the  publication  was  made,  with  what 
intent  it  was  made  and  whether  the 
published  words  were  true  or  false." 
Dowie  V.  Priddle,  216  111.  553,  75  N. 
E.   243. 

7.     U.  S.— Baker  v.  Warner,  231   U. 
S.  588,  34  Sup.  Ct.  588,  58  L.  ed.  384; 
Commercial    Pub.    Co.    v.    Smith,    149 
Fed.   704,   79   C.   C.   A.  410;   Morgan  v. 
Halberstadt,   60   Fed.  592,   9    C.    C.   A. 
147.   Cal. — Mellen   v.  Times-Mirror   Co., 
167   Cal.  587,  140  Pac.   277,  Ann.   Cas. 
19J5C,  766;  Kedrolivansky  r.  Niebaum, 
70   Cal.   216,   11   Pac.  641;   Bonestell  v. 
Shaw,  28  Cal.  App.  226,  151  Pac.  1149. 
Colo. — Downing  v.  Brown,  3  Colo.  571 
Conn. — Burns  v.  Telegram  Pub.  Co.,  89 
Conn.   549,   94   Atl.    917.      D.   C— Chal- 
oner  r.  Washington   Post   Co.,  36  App. 
Cas.  231.  Ga, — Weatherholt  v.  Howard, 
143    Ga.    41,    84   S.    E.    119;    Spence   v. 
•Johnson,    142    Ga.    267,    82    S.    E.    646, 
Ann.    Cas.    1916A,     1195;     Sheftall     v. 
Central  G.  Ey.  Co.,  123   Ga.  589,  51  S. 
E.   646;   Central  of   Georgia  Ey.  Co.  v. 
Sheftall,  118  Ga.  865,  45  S.  E.  687.  lU. 
Merrill   v.  Marshall,   113   111.  App.   447, 
Ind.— Mosier  v.  Stoll,  119  Ind.  244,  20 
N.  E.  752.    la.— Andreas  v.  Hinson,  157 
Iowa    43,    137    N.    W.    1004;    Berger    v. 
Freeman    Tribune    Co.,    132    Iowa    290, 
109    N.   W.    784;    Quinn    );.    Prudential 
Ins.  Co.,  116  Iowa  522,  90  N.  W.  349; 
Craver  r.   Norton,   114   Iowa   46,  86  N. 
W.    54,    89    Am.    St.    Rep.    346.      Kan. 
Henicke  r.   Griffith,  29  Kan.  516.     Ky. 
Deitchman  r.  Bowles,  106  Kv.  285,  179 
S.    W.    249;    United    Mine    Workers    v. 
Cramer,   159   Ky.   60.5,   167   S.   W.   891; 
Beams    v.   Beams,   138   Ky.   818,   129   S. 
W.   298.     Me.— Usher  -c.  "Severance,  20 
Me.  9,  37  Am.  Dec.  33.     Mass.— Downs 
r.  lla.wley,  112  Mass.  237.  Mich.— Grin- 
ncll    r.,    Cable-Nelson    Piano    Co.,    169 
Mich.    183,    135    N.    W.   92;    Derham   i: 
Derham,  123  Mich.  451,  82  N.  W.  218. 
Minn.— Travnor  r.  Seiloff,  62  Minn.  420, 
64  N.  W.  915.    Miss.— Eodgers  r.  Kline, 
56   Miss.   808,   31    Am.   Eep.   389.     Mo. 
I  ('master   r.    Ellis,    173    Mo.    App.    332, 
158    S.   W.    904;    Pettv    r.   Nelson,   170 
Mo.    App.    17,    155    S.    W.    865.      Neb. 
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actionable,  the  question  whether  the  words  uttered  were  insulting  is 
generally  made  one  for  the  jury  to  determine.^ 

b.  Innuendo.  —  Whether  the  meaning  attributed  to  words  by  the 
innuendo  is  a  legitimate  conclusion  from  the  language  used  is  for 
the  court  to  determine."  but  if  the  words  used  are  capable  of  the 
meaning  ascribed  to  them,  the  truth  of  the  innuendo  is  for  the  jury  to 
pass  upon.^° 


Thorman  v.  Bryngelson,  87  Neb.  53,  127 
N.  W.  117;  Sueha  v.  Sprecher,  84  Neb. 
241,  121  N.  W.  106.  Nev. — Thompson 
f.  Powuing,  15  Nev.  195.  N.  J. 
Flaacke  v.  Stratford,  72  N.  J.  L.  487, 
64  Atl.  146.  N.  y. — Cooper  v.  Eoches- 
ter  Ice  Cream  Co.,  212  N.  Y.  341,  106 
N.  E.  117;  Demos  v.  New  York  Even. 
Jour.-Pub.  Co.,  210  N.  Y.  13,  103  N. 
E.  771  {reversing  146  App.  Div.  947, 
131  N.  Y.  Supp.  418);  Morrison  V 
Smith,  177  N.  Y.  366,  69  N.  E.  725; 
Wittemann  Bros.  v.  Wittemann  Co.,  88 
Mise.  266,  151  N.  Y.  Supp.  813;  World's 
Dispensary  Med.  Assn.  v.  Collier,  86 
Misc.  217,  148  N.  Y.  Supp.  405.  N.  C. 
McCall  f.  Sustair,  157  N.  C.  179,  72  S. 
E.  974;  Eeeves  v.  Bowden,  97  N.  C.  29, 
1  S.  E.  549;  Lucas  v.  Nichols,  52  N.  C. 
32.  N.  D.— Lauder  v.  Jones,  13  N.  D. 
525,  101  N.  W.  907.  Pa.— Hays  v. 
Brierlv,  4  Watts  392.  R.  I.— Tiepke 
I.  Times  Pub.  Co.,  20  E.  I.  200,  37  Atl- 
1031.  S.  0. — Cregier  v.  Bunton,  2  Eich. 
L.  395.  S.  D. — ^Egan  v.  Eastwool,  36 
S.  D.  42,  153  N.  W.  917;  Howe  V. 
Thompson,  35  S.  D.  1,  150  N.  W.  301. 
Tenn. — Hancock  v.  Stephens,  11 
Humph.  507.  Tex. — Hitzfelder  v.  Kop- 
pelmann,  30  Tex.  Civ.  App.  162,  70  S. 
W.  353.  Vt.— Crane  v.  Darling,  71  Vt. 
295,  44  Atl.  359.  W.  Va.— Alderson  v. 
Kahle,  73  W.  Va.  690,  80  S.  E.  1109, 
Ann.  Cas.  1916E,  561,  51  L.  E.  A.  (N. 
S.)  1198.  Wis.— Leuch  v.  Berger,  161 
Wis.  564,  155  N.  W.  148;  Culver  v. 
Marx,  157  Wis.  320,  147  N.  W.  358; 
Arnold  v.  Ingram,  151  Wis.  438,  138 
N.  W.  Ill,  Ann.  Cas.  1914C,  976;  Da- 
bold  V.  Chronicle  Pub.  Co.,  107  Wis. 
357,  83  N.  W.  639. 

[a]  "The  question  always  Is:  How 
did  the  persons  to  whom  the  words 
were  originally  spoken  or  published 
understand  them?  In  answering  this 
question  it  is  the  duty  of  the  jury  to 
weigh  all  the  circumstances  of  the 
case,  the  occasion  of  speaking,  and  the 
relationship  between  the  parties." 
Arnold  v.  Ingram,  151  Wis.  438,  138  N. 
W.  Ill,  Ann.  Cas.  1914C,  976. 
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8.  Davis  V.  Woods,  95  Miss.  432,  48 
So.  961;  Scott  v.  Peebles,  2  Smed.  & 
M.    (Miss.)    546. 

9.  Ala. — Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  D.  C— Caldwell  f. 
Hayden,  42  App.  Cas.  166.  Fla.— Hul- 
ley  v.  Hunt,  63  Fla.  179,  57  So.  607. 
Haw. — Provisional  Government  v. 
Smith,  9  Hawaii  257.  111.— Clarkson  v. 
The  Book  Supply  Co.,  170  111.  App.  86 
Ind. — Hamilton  v.  Lowery,  33  Ind.  App. 
184,  71  N.  E.  54.  Ky.— Louisville  G. 
&  E.  Co.  V.  Wulf,  1661  Ky.  269,  179  S- 
W.  232.  Md.— Kilgour  v.  Evening  Star 
Newspaper  Co.,  96  Md.  16,  53  Atl.  716. 
Mo. — Smith  r.  Missouri  Fid.  &  Cas.  Co., 
190  Mo.  App.  447,  177  S.  W.  737.  N.  Y. 
Morrison  v.  Smith,  177  N.  Y.  366,  69 
N.  E.  725.  Pa.— Stoner  v.  Erisman,  206 
Pa.  600,  56  Atl.  77;  Naulty  v.  Bulletin 
Co.,  206  Pa.  128,  55  Atl.  862.  Tex. 
Galveston  Tribune  r.  Guisti  (Tex.  Civ, 
App.),  134  S.  W.  239;  Harris  v.  Santa 
Fe  Townsite  Co.,  58  Tex.  Civ.  App. 
506,  125  S.  W.  77.  Vt.— Gordon  V. 
Journal  Pub.  Co.,  81  Vt.  237,  69  Atl, 
742. 

10.  Ala. — Penry  v.  Dozier,  161  Ala 
292,  49  So.  909.  Ga.— Morgan  r.  Black, 
132  Ga.  67,  63  S.  E.  821.  Ind.— Floyd 
V.  Fordyce,  53  Ind.  App.  449,  101  N. 
E.  825;"  Hamilton  v.  Lowerv,  33  Ind, 
App.  184,  71  N.  E.  54.  Mich.— Orband 
V.  Kalamazoo  Tel.  Co.,  170  Mich.  387 
136  N.  W.  380,  Ann.  Cas.  1914A,  1124. 
N.  H.— Eiehardson  v.  Thorpe,  73  N.  H 
532,  63  Atl.  580.  Pa.— Stoner  v.  Eris- 
man, 206  Pa.  600,  56  Atl.  77;  Herler  v. 
Pierce,  50  Pa.  Super.  568,  especially 
where  the  language  was  used  with  ref- 
erence to  a  particular  business.  Tex, 
Democrat  Pub.  Co.  v.  Jones,  83  Tex 
302,  18  S.  W.  652.  Vt.— Darling  v. 
Clement,  69  Vt.  292,  37  Atl.  779;  Eoyce 
V.  Maloney;  58  Vt.  437,  5  Atl.  395 
Wash. — Velikanje  v.  Millichamp,  67 
Wash.  138,  120  Pac.  876.  Wyo.— Kutch- 
er  V.  Post  Print.  Co.,  23  Wyo.  178,  147 
Pac.  517,  149  Pac.  552. 

[a]  "It  is  argued  that  the  alleged 
slanderous  words  are  not  equivocal  oi 
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c.  Person  Referred  to.  —  If  the  langnage  is  ambiguous  in  its  refer- 
ence to  the  person  at  Avhom  it  is  directed,  it  becomes  a  question  for 
the  jury  to  determine  whether  the  plaintiff  was  the  person  to  whom 
reference  was  made.^^ 

d.  TlndGr standing  of  Hearers.  —  If  words  are  not  defamatory  in 
themselves,  it  is  for  the  jury  to  determine  whether  they  were  under- 
stood in  a  defamatory  sense  by  the  persons  to  whom  they  were  pub- 
lished, and  such  must  be  proved  to  be  the  fact  if  the  action  is  to  be 
maintained.^^ 

4.  Privilege.  —  If  the  facts  and  circumstances  under  which  a  pub- 
lication was  made  are  undisputed,  whether  or  not  it  was  privileged 
presents  a  question  of  law  for  the  court  to  determine  :^^  but  if  the 


ambiguous,  and  are  not  actionable  per 
se,  and  that  an  innuendo  may  not  in- 
troduce new  matter  or  enlarge  the  nat- 
ural meaning  of  words.  This  statement 
of  the  scope  of  an  innuendo  means  that 
it  must  not  put  upon  defendant's  words 
a  construction  which  they  will  not  bear; 
but  it  does  not  mean  that,  if  the 
words  are  susceptible  of  a  double  mean- 
ing, thej'  must  be  taken  in  the  milder 
sense."  Herler  v.  Pierce,  50  Pa.  Su- 
per. 568,  574. 

11.  CaL— Davis  v.  Hearst,  160  Cal. 
143,  183,  116  Pac.  530.  111.— Ball  f. 
The  Tribune  Co.,  123  111.  App.  235.  Ind. 
Prosser  r.  Callis,  117  Ind.  105,  19  N. 
E.  735.  la. — Dorn  v.  Cooper,  149  Iowa 
704,  127  N.  W.  661.  Me.— Powers  v. 
Cary,  64  Me.  9.  Md. — Goldsborough  v. 
Orem,  103  Md.  671,  64  Atl.  36.  Mass. 
Kobinson  v.  Coulter,  215  Mass.  566,  102 
N.  E.  938;  Ellis  v.  Brockton  Pub.  Co., 
198  Mass.  538,  84  N.  E.  1018,  126  Am. 
St.  Rep.  454.  Mich. — Boehmer  v.  Free 
Press  Co.,  94  Mich.  7,  53  N.  W.  822,  34 
Am.  St.  Rep.  318.  Minn. — Traynor  f. 
Seiloff,  62  Minn.  420,  64  N.  W.  915. 
Mo. — Brown  v.  Publishers,  Knapp  & 
Co.,  213  Mo.  655,  112  S.  W.  474.  N.  H. 
Smart  v.  Blanchard,  42  N.  H.  137.  N.  J. 
Merrey  v.  Guardian  Pr.  &  Pub.  Co.,  79 
N.  J.  L.  177,  74  Atl.  464.  N.  Y.— Stokes 
f.  Morning  Journal  Assn.,  66  App.  Div. 
569,  73  N.  Y.  Supp.  245.  Pa.— Gates 
V.  Little,  36  Pa.  Super.  422.  S.  D. 
Nichols  V.  Smith,  19  S.  D.  159,  102  N. 
W.  1135;  Barron  v.  Smith,  19  S.  D.  50, 
101  N.  W.  1105.  Tenn.— Continental 
Nat.  Bank  r.  Bowdre,  92  Tenn.  723,  23 
S.  W.  131. 

12.  Lemaster  v.  Ellis,  173  Mo.  App. 
332,  158  S.  W.  904.  See  supra,  XIX, 
B,  3,  a. 

13.  Ark. — Bohlinger     v.     Germania 


Life  Ins.  Co.,  100  Ark.  477,  140  S.  W. 
257,  Ann.  Cas.  1913C,  613,  36  L.  R.  A. 
(N.  S.)  449.  CaL— Dauphiuy  r.  Buhne, 
153  Cal.  757,  96  Pac.  880,  126  Am.  St. 
Rep.  136;  Carpenter  v.  Ashlev,  148  Cal. 
422,  83  Pac.  444.  Colo.— Melcher  v. 
Beeler,  48  Colo.  233,  110  Pac.  181,  139 
Am.  St.  Rep.  273.  Conn. — Hassett  v. 
Carroll,  85  Conn.  23,  81  Atl.  1013,  Ann. 
Cas.  1913A,  333.  Fla.— Myers  i.  Hodges, 
53  Fla.  197,  44  So.  357.  111.— Mercy  v. 
Talbot,  189  HI.  App.  1.  la.— Children 
V.  Shinn,  168  Iowa  531,  150  N.  W. 
864.  La. — Stackpole  v.  Hennen,  6  Mart. 
N.  S.  481,  17  Am.  Dec.  187.  Md.— Bav- 
ington  V.  Robinson,  124  Md.  85,  91 
Atl.  777;  Brinsfield  v.  Howeth,  107 
Md.  278,  68  Atl.  566.  Mich.— Trebil- 
eock  V.  Anderson,  117  Mich.  39,  75  N. 
W.  129.  Minn. — Brown  v.  Radebaugh, 
84  Minn.  347,  87  N.  W.  937.  Mo. 
Holmes  v.  Royal  Fraternal  Union,  222 
Mo.  556,  121  S.  W.  100,  26  L.  R.  A. 
(N.  S.)  1080;  Callahan  v.  Ingram,  122 
Mo.  355,  26  S.  W.  1020,  43  Am.  St. 
Rep.  583.  N.  Y.— John  W.  Lovell  Co. 
V.  Houghton,  116  N.  Y.  520,  22  N.  E. 
1066,  6  L.  R.  A.  363.  N.  C— Gattis  v. 
Kilgo,  128  N.  C.  402,  38  S.  E.  931. 
Ohio.— Mauk  v.  Brundage,  68  Ohio  St. 
89,  67  N.  E.  152,  62  L.  R.  A.  477. 
Okla.— Hubbard  v.  Cowling,  36  Okla. 
603,  129  Pac.  714;  Bodine  v.  Times- 
Journal  Pub.  Co.,  26  Okla.  135,  110 
Pac.  1096,  31  L.  R.  A.  (N.  S.)  147. 
Ore.— Ivie  v.  Minton,  75  Ore.  483,  147 
Pac.  395.  Pa.— Neeb  v.  Hope,  111  Pa. 
145,  2  Atl.  568.  Tenn.— Crockett  v. 
McLanahan,  109  Tenn.  517,  72  S.  W. 
950,  61  L.  R.  A.  914.  Tex.— Cranfill  f. 
Hayden,  22  Tex.  Civ.  App.  656,  55  S. 
W.  805.  Va.— Williams  Pr.  Co.  v. 
Saunders,  113  Va.  156,  73  S.  E.  472, 
Ann.  Cas.  1913E,  693;  Farley  v.  Thal- 
himer,  103  Va.  504,  49  S.  E. '644.    Wis. 
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evidence  on  these  points  is  conflicting,  the  question  should  he  suhmit- 
ted  to  the  jury.^*  The  existence  of  malice  in  fact  is  ordinarily  for 
the  jury  to  pass  upon."  If  the  occasion  of  the  publiciation  was  con- 
ditionally privileged,  the  good  faith  of  the  defendant  is  to  be  left  to 
the  jury,^''  unless  there  is  no  evidence  whatever  of  malice,  in  which 
event  a  verdict  for  the  defendant  should  he  dirccted.^^  Wliether  a  re- 
port  of  judicial  proceedings  is  fair  and  impartial,^^  whether  statements 
made  in  judicial  proceedings  and  for  that  reason  claimed  to  be  privil- 
eged, were  relevant  and  material,^"  and  whether  an  article  was  within 


Arnold    v.    Ingram,    151    Wis.    438,    138 
N.  W.  Ill,  Ann.  Cas.  1914C,  976. 

14.  Ala. — Phillips  v.  Bradshaw,  167 
Ala.  199,  52  So.  662.  Fla.— Abraham 
V.  Baldwin,  52  Ala.  151,  42  So.  591,  10 
L.  K.  A.  (N.  S.)  1051.  Ga.— Holmes 
V.  Clisby,  118  Ga.  S20,  45  S.  E.  684; 
Whitlev  V.  Newman,  9  Ga.  App.  89,  70 
S  E.  686.  la.— Richardson  v.  Reps,  136 
Iowa  670,  112  N.  W.  788.  Ky.— Shipp  v. 
Patten,  123  Ky.  65.  93  S.  W.  1033; 
Edwards  r.  Kevil,  133  Ky.  392,  118  S. 
W.  273,  28  L.  R.  A.  (N.  S.)  551;  Sharp 
r.  Bowlar,  103  Ky.  282,  45  S.  W.  90. 
Mass. — Christopher  v.  Akin,  214  Mass. 
332,  101  N.  E.  971,  46  L.  R.  A.  (N. 
S.)  104;  Robinson  v.  Van  Auken,  190 
Mass.  IGl,  76  N.  E.  601.  Mich.— Hew- 
itt r.  Morley,  111  Mich.  187,  69  N.  W. 
245.  N.  H. — Carpenter  r.  Bailey,  56 
N.  H.  283.  N.  Y.— Walling  v.  Commer- 
«'ial  Adv.  Assn.,  165  App.  Div.  26,  150 
N.  Y.  Supp.  906.  Ohio,— Post  Pub. 
Co.  V.  Moloney,  50  Ohio  St.  71,  33  N. 
E.  921.  Okla.— Hubbard  v.  Cowling, 
36  Okla.  603,  129  Pac.  714.  S.  D. 
Ross  V.  Ward,  14  S.  D.  240,  85  N.  W. 
182,  86  Am.  St.  Rep.  746.  Tex.— Davis 
r.  Wells,  25  Tex.  Civ.  App.  155,  60 
S.  W.  566. 

15.  U.  S.— White  v.  Nicholls,  3  How. 
266,  11  L.  ed.  591.  Ala,— Jones  v.  R, 
L.  Polk  &  Co.,  190  Ala.  243,  67  So. 
577.  Cal. — Childers  v.  San  lose  Mer- 
cury P.  &  Pub.  Co.,  105  Cal.  284,  38 
Pac.  903,  45  Am.  St.  Rep.  40.  la. 
Sunley  v.  Metropolitan  Life  Ins.  Co., 
132  Iowa  123,  109  N.  W.  463,  12  L.  R. 
A.  (N.  S.)  91.  Ky,— Evening  Post  Co. 
r.  Richardson,  113  Ky.  641,  68  S.  W. 
665.  Me, — Lancev  v'.  Bryant,  30  Me. 
466.  Mich.— Carroll  v.  Owen,  178  Mich. 
551,  146  N.  W.  168.  Wis.— Arnold  v. 
Ingram,  151  Wis.  438,  138  N.  W.  Ill, 
Ann.  Cas.  1914C,  976. 

16.  U,  S.— Massee  v.  Williams,  207 
Fed.  222,  24  C.  C.  A.  492.  Conn. 
Ilaight  V.  Cornell,  15  Conn.  74.  lU. 
Whitney    r.    Allen,    62    111.    472.      la. 
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Children  v.  Shinn,  168  Iowa  531,  150 
NT.  W.  864;  Prewitt  v.  Wilson,  128 
Iowa  198,  103  N.  W.  365.  Ky.— Evening 
Post  Co.  V.  Richardson,  113  Ky.  641,  68 
S.  W.  665.  Md. — Bavington  v.  Robin- 
son, 124  Md.  85,  91  Atl.  777;  Fresh  v. 
Cutter,  73  Md.  87,  20  Atl.  774,  25  Am. 
St.  Rep.  57.5,  10  L.  R.  A.  67.  Mass. 
Hupfer  V.  Rosenfeld,  162  Mass.  131,  38 
N.  E.  197.     Mich. — Flvnn  v.  Boglarsky, 

164  Mich.  513,  129  N."w.  674,  32  L.  R, 
A,  (N.  S.)  740;  Konkle  r.  Haven,  140 
Mich.  472,  103  N.  W.  850;  Trebileoek 
r.  Anderson,  117  Mich.  39,  75  N.  W, 
129.  Minn.— State  v.  Shippman,  83 
Minn.  141,  86  N.  W.  431.  N.  J.— Kruse 
r.  Rabe,  80  N.  J.  L.  378,  79  Atl.  316, 
Ann.  Cas.  1912A,  477,  33  L.  R.  A.  (N. 
S.)   469.     N.  Y. — Andrews  v.  Gardiner, 

165  App.  Div.  595,  150  N.  Y.  Supp. 
891.  N.  C— But  see  Gattis  r.  Kilgo, 
128  N.  C.  402,  38  S.  E.  931.  Pa.— Mc- 
Gaw  V.  Hamilton,  184  Pa.  108,  39  Atl. 
4,  63  Am.  St.  Rep.  786;  Wallace  t. 
.Jameson,  179  Pa.  98,  36  Atl.  142, 
Tenn.— Shadden  r.  McElwell,  86  Tenn. 
146,  5  S.  W.  602,  61  Am.  St.  Rep.  821. 
Tex. — Dick,son  v.  Lights  (Tex.  Civ. 
App.),  170  S.  W.  834.  Va.— Tyree  v. 
Harrison,  100  Va.  540,  42  S.  E.  295; 
Chaffin  V.  Lynch,  83  Va.  106,  1  S.  E. 
803. 

17.  Hoover  v.  Jordan,  27  Colo.  App. 
51.5,  150  Pae.  333;  Gattis  v.  Kilgo,  128 
N.  C.  402,  38  S.  E.  931. 

18.  Mass. — Parker  v.  Republican 
Co.,  181  Mass.  392,  63  N.  E.  931.  Mo, 
Cook  V.  Pulitzer  Pub.  Co.,  241  Mo.  326, 
145  S.  W.  480;  Brown  r.  Globe  Pr.  Co., 
213  Mo.  611,  112  S.  W.  462,  127  Am. 
St.  Rep.  627.  N.  Y.— Willmann  v.  Press 
Pub.  Co.,  49  App.  Div.  35.  63  N.  Y. 
Supp.  515.  Tenn. — American  Pub.  Co, 
r.  Gamble,  115  Tenn.  663,  90  S.  W.  1005. 

19.  See  infra,  this  note. 

fa]  Statements  Made  in  Pleadings. 
Idaho. — Carpenter  r.  Grimes  Pass 
Placer  Min.  Co.,  19  Idaho  384,  114  Pac. 
42.     Tenn. — Crockett     v.     McLanahan, 
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the  limits  of  fair  comment  and  eritieism,^"  are  all  generally  questions 
for  the  jury  to  determine. 

5.  Justification.  —  The  truth  of  the  charges,  under  a  plea  of  jus- 
tification is  for  the  jury,  where  the  evidence  is  conflicting  or  is  such 
that  the  minds  of  reasonable  men  could  not  differ  as  to  the  conclusions 
to  be  drawn  therefrom.^^ 

6.  Damages.  —  The  damages  to  which  a  plaintiff  who  has  been 
slandered  or  lihcJed  is  entitled  is  a  matter  peculiarly  within  the  prov- 
ince of  the  jury,-2  and  the  court  cannot  assume  that  he  is  entitled  to 
nominal  damiages  only,^^  or  direct  a  verdict  for  the  defendant  for  fail- 
ure of  plaintiff  to  prove  damage.-* 

Exemplary  Damages.  —  The  question  whether  there  was  such  malice 
on  the  part  of  the  defendant  as  would  entitle  the  plaintiff  to  recover 
exemplary  or  punitive  damages  is  ordinarily  one  for  the  jury  to  deter- 
mine,^^ unless  the  absence  of  malice  and  illwill  is  clearly  established,^^ 


109  Tenn.  517,  72  S.  W.  950,  61  L.  E. 
A.  914.  W.  Va.— Johnson  v.  Brown,  13 
W.  Va.  71. 

[b]  Eelevancy  of  statements  of 
counsel  is  a  question  of  law.  Andrews 
r.  Gardiner,  165  App.  Div.  595,  15U 
N.  Y.  Supp.  891. 

20.  U.  S.— Press  Pub.  Co.  v.  Gillette, 
229  Fed.  108,  143  C.  C.  A.  384.  Ala. 
Parsons  V.  Age-Herald  Pub.  Co.,  181 
Ala.  439,  61  So.  345.  Mass.— Fay  v. 
Harrington,  176  Mass.  270,  57  N.  E. 
369.  Minn. — Wilcox  v.  Moore,  69  Minn. 
49,  71  N.  W.  917.  N.  J.— Merrey  v. 
Guardian,  Pr.  &  Pub.  Co.,  79  N.  J. 
L.  177,  74  Atl.  464.  Pa.— Mulderig  t. 
Wilkes-Barre  Times,  215  Pa.  470,  64 
Atl.  636,  114  Am.  St.  Eep.  967.  S.  C. 
Black  V.  The  State  Co.,  93  S.  C.  467, 
77  S.  E.  51,  Ann.  Cas.  1914C,  989. 

21.  ni. — Szimkus  v.  Bagauckas,  189 
111.  App.  407.  la.— Children  v.  Shinn, 
168  Iowa  531,  150  N.  W.  864.  Mo. 
Minter  v.  Bradstreet  Co.,  174  Mo.  444, 
73  S.  W.  668;  St.  James  Military  Acad- 
emy V.  Gaiser,  125  Mo.  517,  28  S.  W. 
851,  46  Am.  St.  Eep.  502,  28  L.  E.  A. 
667.  N.  Y, — Guenther  v.  Eidgway  Co., 
170  App.  Div.  725,  156  N.  Y.  Supp.  534; 
Eussell  V.  Brooklyn  Daily  Eagle,  168 
App.  Div.  121,  153  N.  Y.  Supp.  45U. 
Ore.— Willetts  v.  Scudder,  72  Ore.  535, 
144  Pac.  87.  Tex. — Burkhiser  v.  Lyons 
(Tex.  Civ.  App.),  167  S.  W.  244.  Utah. 
Spielberg  v.  A.  Kuhn  &  Bro.,  39  Utah 
276,  116  Pac.  1027.  Wash.— Wilson  v. 
Sun  Pub.  Co.,  85  Wash.  503,  148  Pac. 
774,  Ann.  Cas.  1917B,  442;  Quinn  r. 
Eeview  Pub.  Co.,  55  Wash.  69,  104 
Pac.   181. 


22.  U.  S. — Butler  v.  Every  Evening  Pr. 
Co.,  140  Fed.  934.  Ala.— Starks  v. 
Comer,  190  Ala.  245,  67  So.  440  (al- 
though there  was  no  evidence  of  pecun- 
iary damage) ;  Advertiser  Co.  v.  Jones, 
169  Ala.  196,  53  So.  759.  Colo.— Mel- 
cher  r.  Beeler,  48  Colo.  233,  110  Pac. 
181,  139  Am.  St.  Eep.  273.  Del.— Smith 
V.  Singles,  6  Penne.  544,  72  Atl.  977. 
Ind. — Tracy  v.  Hacket,  19  Ind.  App. 
133,  49  N.  E.  185,  65  Am.  St.  Eep. 
398.  Mass. — Bishop  v.  Journal  News- 
paper Co.,  168  Mass.  327,  47  N.  E. 
119.  Mo. — Brown  v.  Publishers:  George 
Knapp  &  Co.,  213  Mo.  655,  112  S.  W. 
474.  Tex.— Bradstreet  Co.  v.  Gill,  72 
Tex.  115,  9  S.  W.  753,  13  Am.  St.  Eep. 
762,  2  L.  E.  A.  405.  Utah.— Fenster- 
maker  v.  Tribune  Pub.  Co.,  13  Utah 
532,  45  Pac.  1097,  35  L.  E.  A.  611. 
Wash. — Coflfman  v.  Spokane  Chronicle 
Pub.  Co.,  65  Wash.  1,  117  Pac.  596, 
Ann.   Cas.   1913B,   636. 

[a]  Although  it  Is  made  the  judge 
of  both  the  law  and  the  facts,  the  jury 
is  bound  by  the  instructions  of  the 
court.  Cook  V.  Globe  Pr.  Co.,  227  Mo. 
471,  127  S.  W.  332. 

23.  Tavlor  v.  Hearst,  107  Cal.  262, 
40  Pac.  392;  Lick  v.  Owen,  47  Cal.  252. 

24.  Chapa  v.  Abernethy  (Tex.  Civ. 
App.),   175  S.  W.   166. 

25.  U.  S.— Times  Pub.  Co.  r.  Car- 
lisle, 94  Fed.  762,  36  C.  C.  A.  475.  Ala. 
Webb  V.  Gray,  181  Ala.  408,  62  So.  194. 
N.  Y.— Crane  v.  Bennett,  177  N.  Y.  106, 
69  N.  E.  274,  101  Am.  St.  Eep.  722. 
Tex.— Ellis  V.  Garrison  (Tex.  Civ. 
App.),  174  S.  W.  962. 

26.  Taylor  v.  Hearst,  107  Cal.  262, 
40  Pac.  392. 


Vol.  XVIII 


958 


LIBEL  AND  SLANDER 


and  whether  exemplary  damages  should  be  given  and  the  amount,  is 
a  matter  left  entirely  to  the  jury.^^ 

7.  Retractions.  —  Whether  a  retraction  was  complete,  was  pub- 
lished within  a  reasonable  time,  and  with  the  publicity  given  to  the 
original  publication  is  also  a  question  for  the  jury.^^ 

C.  Insteuctions.  —  The  general  principles  applicable  to  instruc- 
tions in  other  classes  of  actions  apply  to  actions  to  recover  damages 
for  defamation.29  The  effect  of  statutory  and  constitutional  provisions 
making  the  jury  judg'^s  of  both  the  law  and  the  facts,  is  discussed  else- 
where.^°  A  complete  case  must  be  stated  by  the  court,  if  it  attempts 
to  state  a  case  upon  which  the  plaintiff  is  entitled  to  recover.^^  If  a 
charge  of  particular  crime  were  made  in  the  defamatory  statement, 
the  court  may  properly  give  to  the  jury  the  statutory  definition  of  the 
crime  charged. ^^  Instructions  should  not  be  argumentative,^^  uncer- 
tain,^* or  contradictory.^'  No  instruction  should  be  given  on  a  phase 
of  the  law  not  actually  involved  in  the  case,^®  or  which  is  without  sup- 


27.  la. — Emerson  v.  Miller,  115  Iowa 
315,  88  N.  W.  803;  Hulbert  v.  New 
Nonpareil  Co.,  Ill  Iowa  490,  82  N.  W. 
928.  Mo.— Callahan  v.  Ingram,  122 
Mo.  355,  26  S.  W.  1020,  43  Am.  St. 
Eep.  583.  N.  J.— Hulbert  r.  Arnold. 
83  N.  J.  L.  114,  83  Atl.  497. 

[a]  Whether  a  plea  of  justification 
which  is  not  established,  was  advanced 
in  bad  faith,  is  for  the  jury  to  con- 
sider. Youmans  v.  Paine,  86  Hun  479, 
35  N.  Y.  Supp.  50,  69  N.  Y.  St.  463; 
Upton  V.  Hume,  24  Ore.  420,  33  Pac 
810,  41  Am.  St.  Rep.  863,  21  L.  E.  A. 
493. 

28.  Gripman  r.  Kitchell,  173  Mich. 
242,  138  N.  W.  1041;  Lawrence  v. 
Herald  Pub.  Co.,  158  Mich.  459,  122 
N.  W.  1084,  25  L.  E.  A.  796.  But  see 
Couch  f.  Mining  Journal  Co.,  130  Mich. 
294,  89  N.  W.  936. 

29.  See  generally  the  title  "In- 
structions." 

[a]  Request. — Failure  to  give  in- 
structions is  not  prejudicial  in  the  ab- 
sence of  a  request  therefor.  Ind. 
Tracy  v.  Hacket,  19  Ind.  App.  133,  49 
N.  E.  185,  65  Am.  St.  Eep.  398.  Minn. 
Olson  V.  Aubolee,  92  Minn.  312,  99  N. 
W.  1128.  Mo.— Minter  v.  Bradstreet 
Co.,  174  Mo.  444,  73  S.  W.  668.  S.  C. 
Smith  V.  Brown,  97  S.  C.  239,  81  S.  E. 
633.  Wis. — Pfister  v.  Milwaukee  Free 
Press  Co.,  139  Wis.  627,  121  N.  W.  938. 

[b]  If  no  exceptions  were  inter- 
posed to  erroneous  instructions,  a  judg- 
ment will  not  be  reversed  therefor. 
Pfister  V.  Milwaukee  Free  Press  Co., 
139  Wis.  627,  121  N.  W.  938.  See  the 
title  "Instructions." 
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[c]  A  peremptory  instruction  that 
the  jury  should  find  for  the  defendant 
must  be  given  if  under  the  pleadings 
and  evidence  plaintiff  is  not  entitled 
to  recover.  Tilles  v.  Pulitzer  Pub.  Co., 
241  Mo.  609,  145  S.  W.  1143. 

[d]  Undisputed  questions  should  not 
be  submitted  to  the  jury.  Pouchan  v. 
Godeau,  167  Cal.  692,  140  Pac.  952. 

30.  See  13  Standard  Peoc.  714,  984, 
and  supra,  XIX,  A. 

31.  Sun  Life  Assur.  Co.  v.  Bailey, 
101  Va.  443,  44  S.  E.  692;  Ward  v. 
Ward,  47  W.  Va.  766,  35  S.  E.  873. 

[a]  Hypothetical  statement  of  facts 
which  the  evidence  tends  to  prove  is 
not  objectionable  as  assuming  the  ex- 
istence of  the  facts  stated.  Jones  v. 
Edwards,  59  Miss.  28;  Ivie  v.  King, 
167  N.  C.  174,  83  S.  E.  339. 

32.  Frederickson  v.  Johnson,  60 
Minn.  337,  62  N.  W.  388  (even  though 
by  an  unnecessary  innuendo  plaintiff 
attempted  to  define  their  meaning) ; 
Smith  V.  Missouri  Fid.  &  Cas.  Co.,  190 
Mo.    App.   447,   177   S.   W.    737. 

33.  Penry  r.  Dozier,  161  Ala.  292, 
49  So.  909;  Davis  v.  Hearst,  160  CaL 
143,   195,   116   Pac.  530. 

34.  Penry  v.  Dozier,  161  Ala.  292, 
49  So.  909;  Thompson  v.  Powning,  15 
Nev.    ]95. 

35.  Ind. — Hanger  v.  Benua,  153  Ind. 
642,  53  N.  E.  942.  Mo.— Lemaster  v. 
Ellis,  173  Mo.  App.  332,  158  S.  W.  904. 
W.  Va.— Ward  v.  Ward,  47  W.  Va.  766, 
35  S.   E.   873. 

36.  Ala.— Starks  v.  Comer,  190  Ala. 
245,  67  So.  440;  Penry  v.  Dozier,  161 
Ala.   292,  49  So.  909.     Cal.— Davis  v. 
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jjort  in  the  evidence.^''  If  the  substance  of  the  instruction  asked  for 
by  either  party  has  been  given  in  other  instructions,  the  court  may 
properly  refuse  to  repeat  it,^^  though  it  is  not  error  for  it  to  give  sev- 
eral instructions  covering  the  same  ground. ^^ 

XX.  JUDGMENT  AND  COSTS,  —  Except  as  otherwise  specially 
provided  by  statute,*"  the  judgment*^  and  costs*^  follow  the  general 
rules  elsewhere  treated. 

XXI.  REVIEW.  —  The  right  to  new  trial  follows  the  general  rules 
elsewhere  treated;*^  even,  it  has  been  held,  where  the  jury  are  made 
the  judges  of  both  the  law  and  the  facts.**  Libel  and  slander  cases  may 
be  reviewed  by  writ  of  error*"  or  appeal*"  in  accordance  with  the  prin- 
ciples and  rules  discussed  elsewhere  in  this  work.^^  Thus  questions 
not  raised  below  cannot  ordinarily  be  urged  for  the  first  time  on  ap- 
peal.*« 

XXII.  SLANDER  OP  TITLE.  —  A.  In  General.  —  The  action  to 
recover  damages  for  a  disparagment  of  plaintiff's  title  to  or  owner- 
ship of  property,  is  a  tort  action,  analogousi  to  an  action  for  defama- 
tion of  the  person.**    Joint  owners  of  property  may  join  in  the  ac- 


Hearst,  160  Cal.  143,  195,  116  Pac.  530. 
Ga.— Pugh  V.  McCarty,  40  Ga.  444. 
Mich. — Farrand  v.  Aldrich,  85  Mich. 
593,  48  N.  W.  628.  Miss.— Jarnigan 
V.  Fleming,  43  Miss.  710,  5  Am.  Eep 
514.  Mo. — Friedman  v.  Pulitzer  Pub. 
Co.,  102  Mo.  App.  683,  77  S.  W.  340. 
Nev. — Thompson  v.  Powning,  15  Nev. 
195.  Pa.— Woddrop  v.  Thaeher,  117 
Pa.  340,  n  Atl.  621.  Tex.— San  An- 
tonio Light  &  P.  Co.  V.  Lewy,  52  Tex. 
Civ.  App.  22,  113  S.  W.  574;  Nettles 
V.  Somervell,  6  Tex.  Civ.  App.  627,  25 
S.  W.  658. 

37.  Ala.— Phillips  v.  Bradshaw,  167 
Ala.  199,  52  So.  662.  Md.— Brinsfield  v. 
Howeth,  107  Md.  278,  68  Atl.  566.  Va. 
Eensch  v.  Eoanoke  Cold  Storage  Co., 
91  Va.  534,  22  S.  E.  358. 

38.  Ala.— Starks  v.  Comer,  190  Ala. 
245,  67  So.  440.  Ark.— Murray  v.  Gal- 
braith,  95  Ark.  199,  128  S.  W.  1047. 
111. — Newstedt  v.  Meyer,  155  111.  App. 
550.  la. — Irlbeek  v.  Bierle,  84  Iowa  47, 
50  N.  W.  36.  Mont.— Paxton  v.  Wood- 
ward, 31  Mont.  195,  78  Pae.  215,  107 
Am.  St.  Rep.  416.  Nev. — Thompson  v. 
Powning,  15  Nev.  195.  Tex. — San  An- 
tonio Light  &  P.  Co.  V.  Lewy,  52  Tex. 
Civ.  App.  22,  113  S.  W.  574.  Va.— Will- 
iams Pr.  Co.  V.  Saunders,  113  Va.  156, 
73  S  E.  472;  Harman  v.  Cundiff,  82 
Va.  239.  Wis.— Campbell  v.  Campbell, 
54  Wis.  90,  11  N.  W.  456. 

39.  Gaines  v.  Gaines,  109  111.  App. 
226. 

40.  See  the  statutes. 


41.  See  the  title  "Judgments." 

42.  See  the  title  "Costs." 

fa]  Counsel  fees  provided  for  by 
statute.  Engel  v.  Ehret,  21  Cal.  App. 
112,  130  Pac.  1197;  Carpenter  v.  Ash- 
ley, 16  Cal.  App.  302,  116  Pac.  983, 
holding  the  statute  constitutional. 

43.  See  generally  the  title  "New 
Trial,"  and  the  following  cases:  Conn. 
Johnson  v.  Scribner,  6  Conn.  185;  Stow 
V.  Converse,  4  Conn.  17.  111. — Sheen 
V.  Peoria  .Journal  Co.,  53  111.  App.  267. 
N.  Y.— Beers  v.  Root,  9  Johns.  264; 
Hurtin  v.  Hopkins,  9  Johns.  36;  Jarvis 
V.  Hatheway,  3  Johns.  180,  3  Am.  Dec. 
473;  Engel  v.  New  York  Evening  Post 
Co.,  38  Misc.  377,  77  N.  Y.  Supp.  884; 
Beecher  v.  Press  Pub.  Co.,  35  Misc.  418, 
71   N.   Y.  Supp.  957. 

44.  Cook  V.  Globe  Printing  Co.,  227 
Mo.  471,  127  S.  W.  332. 

45.  See  Belo  &  Co.  v.  Smith,  91  Tex, 
221,  42  S.  W.  850,  and  the  title  "Writ 
of  Error." 

46.  See  generally  the  title  "Ap- 
peals." 

47.  See  the  titles  "Appeals,"  and 
other  titles  dealing  with  special  phases 
of  appellate  procedure. 

48.  Conner  v.  Standard  Pub.  Co.,  183 
Mass.  474,  67  N.  E.  596  (new  meaning 
cannot  be  given  the  words  alleged); 
Brooks  V.  Harison,  91  N.  Y.  83,  priv- 
ilege. 

49.  Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  25  Am.  St.  Rep.  151,  13 
L.  K.  A.  707. 
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tion  as  parties  plaintiff,^"  and  parties  who  confederated  together  in 
perpetrating  the  wrong  may  be  joined  as  parties  defendant.^^ 

B.  Complaint.  —  1.  In  General.  —  The  rules  generally  applicable 
to  actions  of  defamation,  dispensing  with  the  necessity  of  pleading 
matter  of  inducement  or  a  colloquium,  apply  to  actions  for  slander  of 
title.^^  The  pleadings  are,  however,  viewed  with  especial  strictness.^^ 
The  slanderous  words  employed  must  be  set  out,^*  except  where  the 
injury  was  caused  by  acts  and  conduct  rather  than  by  the  utterance 
of  any  particular  words.^°  To  show  that  the  words  uttered  have 
caused  injury  to  the  plaintiff,  it  is  generally  necessary  to  aver  that 
they  were  uttered  pending  some  negotiations  for  the  sale  of  the  prop- 
erty, and  that  thereby  an  intending  purchaser  was  prevented  from 
buying.^*^  A  publication  to  or  in  the  presence  of  bidders  for  the  prop- 
erty, or  persons  negotiating  for  its  purchase,  must  be  averred,^^  since 
the  originator  of  the  slander  is  not  liable  for  the  subsequent  repetition 
of  the  words  by  another,  without  his  direction  or  authority.^®  The 
property  respecting  which  the  false  statements  were  made  must  be 
described,^^  and  the  nature  of  plaintiff' 's  title  must  also  be  stated."*' 
Falsity,^'^  and  malice,  must  be  alleged,'^^  and  want  of  probable  cause 


[a]  A  complaint  deficient  as  a  bill 
to  remove  a  cloud  upon  title  will  not 
be  upheld  as  stating  a  cause  of  action 
for  slander  of  title.  Walton  v.  Perkins, 
28  Minn.  41.3,  10  N.  W.  424. 

Remedy  by  injunction,  see  supra,  I, 
B. 

50.  Gazvnski  r.  Colburn,  11  Cush. 
(Mass.)    lO". 

51.  Butts  V.  Long,  94  Mo.  App.  687, 
68  S.  W.  754,  partners 

52. 


Andrew  v.  Deshler,  43  N.  J.  L. 
Ebersole  v.  Fields,  181  Ala.  421, 


16. 

53. 
62  So 

54.  Ala.— Hill  r.  Ward,  13  Ala.  310. 
Ky. — Continental  Eealty  Co.  v.  Little, 
135  Ky.  618,  117  S.  W.  310.  Mo, 
Butts  r.  Long,  94  Mo.  App.  687,  68  S. 
W.   754. 

[a]  An  allegation  that  the  defend- 
ants did  "represent"  and  "state" 
the  matters  of  which  complaint  is  made 
implies  that  the  language  was  actually 
used.  Butts  V.  Long,  94  Mo.  App.  687, 
68  S.  W.  754. 

55.  McElwell  v.  Blackwell,  94  N.  C. 
261. 

56.  Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  25  Am.  St.  Rep.  151,  13 
L.  R.  A.  707. 

[a]  Averment  of  a  refusal  of  buyer 
to  carry  out  a  completed  contract  of 
purchase  and  sale  does  not  state  the 
basis  of  a  cause  of  action.  Burkett  v. 
Griffith,  90  Cal  532,  27  Pac.  527,  25 
Am.  St.  Rep.  151,  13  L.  E.  A.  707. 
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57.  Hill  V.  Ward,  13  Ala.  310. 

58.  Burkett  i\  Griffith.  90  Cal.  532, 
542,  27  Pac.  527,  25  Am.  St.  Rep.  151, 
13   L.   R.   A.   707. 

59.  Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  25  Am.  St.  Rep.  151,  13 
L.   R.  A.   707. 

60.  Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  25  Am.  St.  Rep.  151,  13 
L.  R.  A.  707;  Continental  Realty  Co.  v. 
Little,  135  Ky.  618,  117  S.  W.  310. 

[a]  The  necessity  for  such  an  aver- 
ment is  ■ '  that  it  might  be  shown 
wherein  the  defendant  has  done  him 
rthe  plaintiff]  an  injury."  Burkett  v. 
Griffith,  90  Cal.  532,  541,  27  Pac.  527, 
25  Am.  St.  Rep.   151,  13  L.  R.  A.  707. 

61.  Ala. — See  Coffman  v.  Hender- 
son, 9  Ala.  App.  553,  63  So.  808.  Mo. 
Long  r.  Ruckfr,  166  Mo.  App.  572,  149 
S.  W.  1051.  See  the  same  case  on  a 
subsequent  appeal,  177  Mo.  App.  402, 
164  S.  W.  170.  N.  Y.— Felt  v.  Germania 
Life  Ins.  Co.,  149  App.  Div.  14,  133 
N.  Y.  Supp.  519.  Tex. — See  Fant  v. 
Sullivan  (Tex.  Civ.  App.),  152  S.  W. 
515. 

62.  Ala. — Coffman  r.  Henderson,  9 
Ala.  App.  553,  6.3  So.  808.  Ind.— May 
r.  Anderson,  14  Ind.  App.  251,  42  N. 
E.  946.  Mo.— Long  v.  Rucker,  166  Mo. 
App.  572,  149  S.  W.  1051.  And  see 
s.  c,  177  Mo.  App.  402,  164  S.  W.  170. 
N.  Y, — Felt  V.  Germania  Life  Ins.  Co., 
149  App.  Div.  14,  133  N.  Y.  Supp.  519. 

[a]    A  general  allegation  of  malice 
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should  also  be  stated,  according  to  some  authorities.'^^ 

2.  Special  Damages.  —  Special  damages  sustained  are  the  basis  of 
a  cause  of  action  for  slander  of  title,*^*  and  must  therefore  be  distinctly 
alleged.^*  The  facts  constituting  the  damages  must  be  pleaded  with 
definiteness  and  particularity;*"^  the  name  of  the  person  to  whom  a 
sale  of  the  property  could  have  been  made  must  be  stated,*'^  and  where 
the  injury  is  claimed  to  have  resulted  to  the  plaintiff's  business,  the 
names  of  the  customers  lost,*^*  should  be  given. 

C.  Answer.  —  A  plea  of  the  general  issue  denies  the  fact  of  pub- 
lication and  also  notice.*^^  Truth  may  be  given  in  evidence  under  the 
general  issue.'° 

D.  Trial.  —  The  question  of  malice  is  for  the  jury  to  determine." 


is  sufficient.  Andrew  v.  Deshler,  43  N. 
J.  L.  16. 

63.  Walton  v.  Perkins,  28  Minn.  413, 
10  N.  W.  424.  See  May  v.  Anderson, 
14  Ind.  App.  251,  42.  N.  E.  946. 

64.  Ebersole  v.  Fields,  181  Ala.  421, 
62  So.  73;  Burkett  v.  Griffith,  90  Cal. 
532  27  Pac.  527,  25  Am.  St.  Eep.  151, 
13  L.  E.  A.  707. 

65.  U.  S. — Stevenson  v.  Love,  106 
Fed.  466.  Ala.— Ebersole  v.  Fields,  181 
Ala.  421,  62  So.  73.  Cal.— Burkett  v. 
Griffith,  90  Cal.  532,  27  Pac.  527,  25 
Am.  St.  Rep.  151,  13  L.  E.  A.  707.  Ky. 
Continental  Eealty  Co.  v.  Little,  135 
Ky.  618,  117  S.  W.  310.  Mass.— Gott 
V.  Pulsifer,  122  Mass.  235,  23  Am.  Eep. 
322;  Swan  v.  Tappan,  5  Cush.  104. 
Minn. — Wilson  v.  Dubois,  35  Minn.  471, 
29  N.  W.  68,  59  Am.  Eep.  335.  Mo. 
Long  f.  Eucker,  166  Mo.  App.  572,  149 
S.  W.  1051.  See  s.  c,  177  Mo.  App. 
402,  164  S.  W.  170.  But  see  Butts  v. 
Long,  94  Mo.  App.  687,  68  S.  W.  754. 
N.  Y. — Linden  v.  Graham,  1  Duer  670; 
Felt  V.  Germania  Life  Ins.  Co.,  149 
App.  Div.  14,  133  N.  Y.  Supp.  519; 
Wittemann  Bros.  v.  Wittemann  Co., 
88  Misc.  266,  151  N.  Y.  Supp.  813; 
Childs  V.  Tuttle,  48  Hun  228,  15  Civ. 
Proc.  182,  17  N.  Y.  St.  943.  Pa.— Hy- 
gienic Fleeced  Underwear  Co.  v.  Way, 

35  Pa.  Super.  229.  Wasli.— McGuin- 
ness  V.  Hargiss,  56  Wash.  162,  105  Pac. 
233. 

66.  Ala.— Ebersole  v.  Fields,  181 
Ala.  421,  62  So.  73.  Cal.— Burkett  r. 
Griffith,  90  Cal.  532,  27  Pac.  527,  25 
Am.  St.  Eep.  151,  13  L.  E.  A.  707; 
Wright  V.  Coules,  4  Cal.  App.  343,  87 
Pac.  809,  injury  to  hotel  business. 
Mass. — Swan  v.  Tappan,  5  Cush.  104. 
Nev. — See  Potosi  Zinc  Co.  v.  Mahoney, 

36  Nev.  390,  135  Pac.  1078. 

[a]     Statutory  regiilations  of  the  ac- 


tion are  treated  as  mere  recognitions 
of  the  common  law  action  and  as  not 
modifying  the  rule  requiring  an  aver- 
ment of  special  damages.  Ebersole  v. 
Fields,  181  Ala.  421,  62  So.  73. 

67.  U.  S. — Stevenson  v.  Love,  106 
Fed.  466.  Minn. — Wilson  v.  Dubois,  35 
Minn.  471,  29  N.  W.  68,  59  Am.  Rep. 
335.  N.  Y. — Linden  v.  Graham,  1  Duer 
670,  name  of  person  refusing  to  make  a 
loan. 

[a]  "The  rule  is  not  technical,  but 
substantial.  It  imposes  no  hardship 
upon  the  plaintiff.  If  there  is  a  per- 
son to  whom  a  sale  could  have  been 
made,  in  the  absence  of  the  disparage- 
ment, he  can  be  named,  so  as  to  inform 
the  defendant  of  the  particular  charge 
of  damage  which  he  is  required  to 
meet.  ...  If  there  is  no  such  person, 
there  is  no  cause  of  action,  and  it 
follows  that  the  failure  to  name  the 
particular  person  or  persons  to  whom 
a  sale  could  have  been  effected,  if  it 
had  not  been  prevented  by  the  dis- 
paragement does  not  present  a  case  of 
mere  indefiniteness,  but  of  total  ab- 
sence of  an  allegation  essentml  to  the 
statement  of  a  cause  of  action.  ..." 
Wilson  r.  Dubois,  35  Minn.  471,  29  N. 
W.  68,  59  Am.  Eep.  335. 

68.  Stevenson  v.  Love,  106  Fed.  466; 
Wilson  V.  Dubois,  35  Minn.  471,  29  N. 
W.  68,  59  Am.  Eep.  335. 

69.  Andrew  v.  Deshler,  43  N,  J.  L. 
16. 

[a I  A  bill  of  particulars  may  be 
ordered.  Childs  v.  Tuttle,  48  Hun  228, 
15  Civ.  Proc.  182,  17  N.  Y.  St.  943. 

70.  Kendall  v.  Stone,  2  Sandf.  (N. 
Y.)  269. 

71.  Mich. — Harrison  v.  Howe,  109 
Mich.  476,  67  N.  W.  527;  Chesebro  V. 
Powers,  78  Mich.  472,  44  N.  W.  290. 
N.  Y.— Kendall  v.  Stone,  2  Sandf.  269. 

Vol.  xvni 


962 


LIBEL  AND  SLANDER 


"Where  the  defamatory  article  or  language  is  not  libelous  per  se,  it  ia 
a  question  for  the  jury  to  determine  whether  plaintiff's  title  has  been 
slandered.^^  Immaterial  variances  between  the  pleading  and  proof 
will  be  disregarded/^  The  judgment  must  be  limited  to  the  recovery 
of  the  pecuniary  damages  suffered.'^*  Title  to  the  premises  is  only  in- 
cidentally involved,  and  any  attempted  adjudication  of  title  in  the 
judgment  is  improper/-^ 

E.  Jactitation  Suits.  —  In  Louisiana  the  action  of  slander  of  title 
or  as  it  is  termed  a  jactitation  suit  is  founded  exclusively  on  posses- 
sion ;^^  it  can  be  brought  only  by  a  party  in  possession. '^'^  The  property 
involved  must  be  described  in  the  complaint  with  certainty/^  De- 
fendant may  deny  plaintiffs'  possession,  deny  the  slander,  or  admit 


R.  I.— Hopkins  V.  Drowne,  21  E.  I.  20, 
41  Atl.  567. 

[a]  If  there  is  evidence  to  show 
that  the  publication  was  honestly  made 
by  the  defendant  believing  it  to  be 
true  and  that  there  was  a  reasonable 
occasion  for  its  publication  in  the  con- 
duct by  the  defendant  of  his  own  af- 
fairs, the  question  of  malice  may  be 
submitted  to  the  jury.  Swan  v.  Tap- 
pan,  5   Cush.    (Mass.)    104. 

72.  Landon  r.  Watkins,  61  Minn. 
137,  63  N.  W.  615. 

73.  Butts  V.  Long,  94  Mo.  App.  687, 
68   S.  W.   754. 

fa]  Illustrations. — (1)  Proof  that 
plaintiff  was  "in  the  act  of  trading" 
property  is  an  immaterial  variance 
from  an  allegation  that  he  was  "in 
the  act  of  selling"  it.  May  f.  Ander- 
son, 14  Ind.  App.  251,  42  N.  E.  946. 
(2)  Proof  that  the  purchaser-  inquired 
of  the  defendant  concerning  the  prop- 
erty is  an  immaterial  variance  from 
an  allegation  that  the  defendant  went 
to  the  intended  purchaser.  May  v. 
Anderson,  14  Ind.  App.  251,  42  N.  E. 
946. 

74.  Potosi  Zinc  Co.  v.  Mahoney,  36 
Nev.  390,  135  Pac.  1078. 

[a]  The  expense  incident  to  re- 
moving a  cloud  on  the  title  created  by 
the  defendant  may  be  recovered. 
Chesebro  v.  Powers,  78  Mich.  472,  44 
N/  W.  290.  But  see  Cohen  v.  Minzes- 
heimer,  118  N.  Y.  Supp.  385. 

[b]  "Mental  perturbation  suffered 
in  however  immediate  consequence  of 
such  false  and  malicious  slander,  is  not 
within  the  range  of  the  special  damage, 
naturally,  reasonably,  and  proximately 
resulting  from  slander  of  the  title  to 
property."  Ebersole  v.  Fields,  181  Ala. 
421,  62  So.  73. 
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[c]  Attorney  fees  cannot  be  recov- 
ered either  as  damages  or  costs.  Mc- 
Guinness  v.  Hargiss,  56  Wash.  162,  105 
Pac.   233. 

75.  Hellings  f.  Duvall,  131  Cal.  618, 
63   Pac.   1017. 

76.  Miller  v.  Albert  Hanson  Lumb. 
Co.,  134  La.  225,  63   So.   883. 

[a]  The  object  of  the  action  is  "to 
protect  possession;  to  give  it  the  same 
advantages  when  disturbed  by  slander, 
as  by  actual  intrusion;  to  force  the 
defamer  to  bring  suit;  and  to  throw 
the  burden  on  him  of  proving  what  he 
asserted."  Young  v.  Town  of  Morgan 
City,  129  La.  339,  56  So.  303;  Matt- 
hews V.  Slatterv,  126  La.  120,  52  So. 
238;  Dalton  v.  Wickliffe,  35  La.  Ann. 
355. 

77.  Atchafalaya  Land  Co.  v.  Brown- 
ell-Drews  Lumb.  Co.,  130  La.  657,  58 
So.  500,  Ann.  'Cas.  1913C,  1358;  South 
Louisiana  Land  Co.  v.  Riggs  Cypress 
Co.,  119  La.  193,  43  So.  1003. 

[a]  Parties. — Joint  owners  may 
join  in  the  action.  Williams'  Heirs  v. 
Zengel,  117  La.  599,  42  So.  153. 

[b]  Joinder  of  Causes  of  Action. 
A  suit  involving  property  held  in  sev- 
.eralty  by  one  of  the  plaintiffs  cannot 
be  engrafted  by  supplemental  petition 
iipon  a  suit  involving  property  held  in 
indivision  by  the  several  plaintiffs. 
Williams'  Heirs  v.  Zengel,  117  La.  599, 
42  So.  153. 

[c]  Venue. — The  action  is  real  and 
yhould  be  brought  in  the  court  having 
jurisdiction  where  the  land  is  situated. 
Labarre  r.  Burton-Swartz  Cvpress  Co., 
126  So.  982,  53  So.  113; '  Williams' 
Heirs  V.  Zengel,  117  La.  599,  42  So. 
]53. 

78.  Bossier's  Heirs  v.  Jackson,  114 
La.  707,  38  So,  525. 
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the  slander  whereupon  he  will  either  he  ordered  to  hring  a  new  suit 
setting  up  his  pretensions  or,  if  he  has  pleaded  title  in  himself,  the 
court  will  proceed  with  the  ease,"  He  may  plead  want  of  possession 
in  the  plaintiff  by  way  of  exception,^"  No  replication  is  permitted,®^ 
and  title  is  not  tried  unless  the  defendant  tenders  the  issue  in  his 
answer.^-  Where  the  defendant  admits  the  slander,  and  claims  title 
the  action  is  converted  into  a  petitory  action  in  which  the  defendant 
must  recover  on  the  strength  of  his  own  title. ^^  A  general  denial  does 
not  admit  tlje  slander.^* 

XXIII.  CRIMINAL  LIBEL  OR  SLANDER,  — A,  In  General. 
Prosecution  for  criminal  libel  may  be  instituted  in  any  county  in  which 
the  libel  is  circidated,^^  or,  in  some  states,  where  the  person  libelled 
resides.^*"'  Two  or  more  persons  may  be  indicted  jointly,^^  and  there 
may  be  a  conviction  of  one  and  the  acquittal  of  the  other.^^  A  libel 
on  several  persons  in  a  single  publication  constitutes  but  one  offense,^' 
A  non-resident  may  be  prosecuted  for  criminal  libel.^*^ 

B.  Indictment  or  Information,  —  1.  In  General.^^  —  Where  an 
affidavit  is  required  to  support  an  information,  it  need  not  be  as 
technically  complete  as  an  information  if  it  states  the  elements  of  the 
offense,®^  In  the  indictment  the  technicalities  of  the  common  law  are 
generally  no  longer  required  to  be  observed,^^  but  it  must  be  sufficient- 


79,  Dalton  v.  Wickliffe,  35  La.  Ann. 
355. 

80,  La  Barre  v.  Burton-Swartz  Cy- 
press Co.,   130   La.   134,  57   So.   655. 

[a]  An  amendment  by  defendant 
fcetting  up  title,  is  a  waiver  of  an  ex- 
ception of  want  of  possession  in  the 
plaintiff.  Short  v.  Trustees  of  M.  E. 
Church,  11  La.  Ann.  174. 

81,  Young  f.  Town  of  Morgan  City, 
129  La.  339,  56  So.  303. 

82,  Labarre  v.  Burton-Swartz  Cy- 
press Co.,  133  La.  854,  63  So.  380; 
Young  V,  Town  of  Morgan  City,  129 
La.  339,  56  So.  303. 

83,  Garrett  t".  Spratt,  131  La.  707, 
60   So.   199. 

84,  Young  V.  Town  of  Morgan  City, 
129   La.   339,  56   So.   303. 

85,  Cal.— People  f.  Miller,  122  Cal, 
84,  54  Pac.  523.  See  In  re  Kowalsky, 
73  Cal.  120,  14  Pac.  399.  Ga.— Baker 
t\  State,  97  Ga.  452,  25  S.  E.  341.  Mass. 
Com.  V.  Macloon,  101  Mass.  1,  100  Am. 
Dec.  89.  S.  D.— State  v.  Huston,  19  S. 
D.  644,  104  N.  W.  451,  117  Am.  St. 
Eep.  970.  Wash.— State  v.  Piver,  74 
Wash.  96,  132  Pac.  858,  Ann.  Cas. 
1915A,  695,  49  L.  E.  A.  (N.  S.)  941, 
editor  or  proprietor  of  a,  book  or  paper 
must  be  prosecuted  where  the  book  or 
paper  was  published. 

86,  Shields  v.  Com.,  21  Ky.  L.  Eep. 
1588,  55  S.  W.  881. 


87.  State  v.  Marlier,  46  Mo.  App, 
233. 

88.  Baker  r.  State,  97  Ga.  452,  25 
S.  E.  341. 

89.  Ky.— Tracy  v.  Com.,  87  Ky. 
578,  9  S.  W.  822;  Treacy  v.  Cora.,  6 
Ky.  L.  Eep.  419.  Minn.— State  v.  Hos- 
kins,  60  Minn.  168,  62  N.  W.  270,  27 
L.  E.  A.  412.  Tex.— Eoberts  f.  State, 
51  Tex.  Crim.  27,  100  S.  W.  150;  Wal- 
lace r.  State  (Tex.  Crim.),  49  S.  W. 
395. 

90.  State  r.  Piver,  74  Wash.  96,  132 
Pac.  858,  Ann.  Cas.  1915A,  695,  49  L. 
E.  A.   (N.  S.)   941. 

91.  See  generally  the  title  "In- 
dictment and  Information," 

92.  State  v.  Santhuff,  131  Mo.  App. 
620,  110  S.  W.  624.  See  generally  12 
Standard  Prog.  133,  135. 

[a]  It  cannot  be  verified  on  in- 
formation and  belief.  State  v.  Simp- 
son, 136  Mo.  App.  664,  ITS  S.  W.  1187. 
But  see  12  Standard  Proc.  126. 

93.  Eeid  r.  State,  53  Ala.  402,  25 
Am.  Eep.  627.  See  12  Standard  Proc. 
303,  et  seq. 

[a]  "No  form  is  prescribed  by  the 
code  for  the  indictment,  but  it  is  man- 
ifest from  the  statute  that  the  tech- 
nicalities of  the  common  law  in  the 
frame  of  the  indictment  for  libel  is 
not  required."  Brooke  V.  State,  154 
Ala.  53,  45  So.  622. 
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ly  definite  and  certain  to  inform  the  defendant  of  the  specific  nature 
of  the  charge  against  him.**  Where  a  statutory  form  is  provided,  a 
substantial  compliance  with  the  form  prescribed  is  sufficient.^^  Un- 
necessary averments  will  be  treated  as  surplusage.^®  Matters  of  de- 
fense need  not  be  negatived  in  the  indictment.®^  The  conclusion  of 
the  indictment  need  not  allege  that  the  publication  had  injured  either 
the  prosecutor,""  or  the  people  of  the  state.®®  The  information  should 
be  properly  verified.^ 

2.  Inducement  and  Colloquium.  —  a.  In  General.  —  If  the  words 
charged  are  not  defamatory  per  se,  the  extrinsic  facts  showing  that 
they  were  used  in  a  defamatory  sense  must  be  set  forth.^  And  where 
the  words  used  do  not  show  on  their  face  to  whom  they  were  intended 
to  apply,  facts  showing  the  person  to  w^hom  they  referred,  must  be 


94.  N.  J.— Haase  v.  State,  53  N.  J.  L. 
34,  20  Atl.  751.  Okla.— Lawton  v.  Terri- 
tory, 9  Okla.  456,  60  Pac.  93.  Pa. 
Com.  f.  Keenan,  67  Pa.  203;  Com.  v. 
Swallow,  8  Pa.  Super.  539.  S.  C— State 
V.  Henderson,  1  Kich.  L.  179.  Tex. 
Nordhaus  v.  State,  40  S.  W.  804;  Byrd 
f.  State,  38  Tex.  Crim.  630,  44  S.  W. 
521;  McKie  V.  State,  37  Tex.  Crim. 
544,  40  S.  W.   305. 

See  12   Standard  Proc.   303,  et  seq. 

[a]  Need  Not  Be  Any  More  Specific 
Than  the  Libelous  Publication. — Melton 
V.  State,  3  Humph.  (Tenn.)  389. 

[b]  Non-Prejudicial  Defects. — It  is 
sometimes  provided  by  statute  that  de- 
fects in  the  indictment  shall  be  dis- 
regarded unless  the  defendant  has  been 
prejudiced  in  a  substantial  right.  Idaho. 
Bonney  v.  State,  3  Idaho  288,  29  Pac. 
185.  ia. — State  v.  Heacock,  106  Iowa 
191,  76  N.  W.  654.  Tex.— Martin  v. 
State   (Tex.  Crim.),  179  S.  W.  121. 

95.  Morphew  v.  State,  84  Ark.  487, 
106  S.  W.  480.  See  12  Standard  Proc. 
300,  302. 

fa]  "It  is  undoubtedly  the  safer 
course  to  follow  the  language  of  the 
statute  in  describing  the  offense 
charged  in  the  indictment.  But  it  has 
been  repeatedly  held  that  words  equiv- 
alent in  their  meaning  to  those  in  the 
statute  may  be  used."  State  v.  Eob- 
bins,  66  Me.  324;  Lawton  v.  Territory, 
9  Okla.  456,  60  Pac.  93. 

96.  Kan. — State  v.  Lund,  80  Kan. 
240,  101  Pac.  1000.  Me.— State  v.  Bob- 
bins, 66  Me.  324,  inserting  the  word 
"unlawfully''  is  harmless.  Tex. — Eng- 
land V.  State  (Tex.  Crim.),  49  S.  W. 
379,  statement  that  publication  was 
made  to  "divers  other  persons,"  after 
naming  one  in  particular. 

See  12  Standard  Proc.  480. 
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[a]     The  words  "and  others"  in  an 

indictment  charging  the  use  of  the 
words  concerning  "A.  J.  Johnson  and 
others,"  mav  be  treated  as  surplusage. 
State  V.  Heacock,  106  Iowa  191,  76  N. 
W.  654. 

97.  State  v.  Conable,  81  Iowa  60,  46 
N.  W.  759  (privilege);  Com.  v.  Twitch- 
ell,  4  Cush.  (Mass.)  74.  See  12  Stand- 
ard Proc.  350. 

98.  Eichardson  v.  State,  66  Md.  205, 
7  Atl.  43. 

99.  Eichardson  v.  State,  66  Md.  205, 
7  Atl.  43. 

1.  See  State  v.  Armstrong,  106  Mo. 
395,  16  S.  W.  604,  27  Am.  St.  Eep.  361, 
13  L.  E.  A.  419,  and  12  Standard  Proc. 
262. 

2.  Ind.— Kelly  v.  State,  24  Ind.  App. 
639,  57  N.  E.  257.  Kan.— State  r.  Grin- 
stead,  62  Kan.  593,  64  Pac.  49.  Md. 
Barnes  v.  State,  88  Md.  347,  41  Atl. 
781.  Mass.— Com.  v.  Child,  13  Pick. 
198.  Mich. — People  v.  Jaekman,  96 
Mich.  269,  55  N.  W.  809.  N.  J.— State 
f.  O'Hagan,  73  N.  J.  L.  209,  63  Atl. 
95.  N.  C— State  v.  Neese,  4  N.  C.  691. 
Pa. — Com.  V.  Swallow,  8  Pa.  Super, 
539.  E.  I.— State  v.  Spear,  13  E.  L 
324;  State  v.  Corbett,  12  E.  I.  288. 
S.  C. — State  V.  Henderson,  1  Eich.  L. 
179.  Tex. — Squires  v.  State,  39  Tex. 
Crim.  96,  45  S.  W.  147,  73  Am.  St.  Eep. 
904. 

[a]  The  pleading  together  of  mat- 
ters in  inducement  and  the  innuendo, 
has  been  held  sufficient.  State  v.  Grin- 
stead,   62   Kan.  593,  64  Pac.   49. 

[b]  Averment  of  Ubel  in  a  profes- 
sional capacity  need  not  be  made  where 
that  fact  appears  on  the  face  of  the 
article  published.  Haase  v.  State,  52 
N.  J.  L.  34,  20  Atl.  751. 


LIBEL  AND  SLANDER 


965 


alleged.^  In  many  states,  however,  it  is  provided  by  statute  that  the 
indictment  need  not  set  forth  extrinsic  facts  for  the  purpose  of  show- 
ing the  application  of  the  defamatory  matter  to  the  party  alleged  to 
have  been  libeled,  if  it  be  alleged  that  the  words  were  published  of 
and  concerning  him.* 

b.  Charge  of  Vnchastity.  —  If  the  language  employed  as  ordinarily 
understood  does  not  impute  a  want  of  chastity,  extrinsic  facts  must 
be  averred  to  show  that  such  an  imputation  was  made.'  If  a  charge 
of  pregnancy  is  the  basis  of  the  defamation,  it  must  be  averred  that 
the  woman  was  unmarried  at  such  a  time  as  would  make  the  pregnancy 
charged  an  imputation  on  her  chastity.'' 

c.  Negativing  Privilege.  —  It  is  unnecessary  to  state  the  circum- 
stances surrounding  the  publication  in  order  to  show  that  the  occasion 
was  not  one  of  privilege.'^ 

3.  Malice,  Intent  and  Falsity.  —  Malice  on  the  part  of  the  defend- 
ant must  be  alleged,^  but  it  is  unnecessary  to  allege  the  falsity  of  the 
defamatory  matter.'     Under  some  statutes,  it  must  be  averred  that 


3.  Ga.— Taylor  v.  State,  4  Ga.  14. 
Kan.— State  v.  Osborn,  54  Kan.  473, 
38  Pac.  572.  Mo.— State  v.  Powell,  66 
Mo.  App.  598,  612  (understanding  of 
the  hearers  as  to  the  application  of  the 
language  should  be  averred).  Mo. 
State  V.  Pulitzer,  12  Mo.  App.  6.  S.  C. 
State  V.  Henderson,  1  Rich.  L.  179. 
Tenn. — State  v.  Brownlow,  7  Humph. 
63.  Tex.— Neely  v.  State,  32  Tex. 
Crim.  370,   23   S.   W.   798. 

[a]  Place  of  Insertion. — "The  mere 
fact  that  the  eolloquia  appear  in  the 
information  subsequent  to  the  setting 
out  of  the  alleged  libel  is  unimport- 
ant; for  if  suflS.eient,  it  is  to  be  con- 
sidered though  not  among  the  pre- 
fatory allegations."  State  v.  Pardo 
(Mo."  App.),  180  S.  W.  578;  Com.  v. 
Wolfinger,  7  Kulp   (Pa.)  537. 

4.  Ala. — Brooke  v.  State,  154  Ala. 
53,  45  So.  622.  Ind.— Hartford  v.  State, 
96  Ind.  461,  49  Am.  Rep.  185.  Ky. 
Com.  V.  Duncan,  31  Ky.  L.  Rep.  1277, 
104  S.  W.  997.  N.  Y.— People  v.  Stokes, 
30  Abb.  N.  C.  200,  24  N.  Y.  Supp.  727. 
Utah.— People  v.  Ritchie,  12  Utah  180, 
42    Pac.   209. 

[a]  The  precise  phrase  "of  and 
concerning"  the  prosecutor,  need  not 
be  employed.  State  v.  Lomack,  130 
Iowa  79,  "^106  N.  W.  386. 

[b]  The  residence  of  the  person 
libeled,  need  not  be  stated.  State  r. 
Barnes,  32  Me.  530;  Com.  v.  Varney,  10 
Cush.  (Mass.)  402. 

fc]  The  calling  or  profession  of  the 
person    libeled    need    not    be    stated. 


State  V.  Barnes,   32   Me.   530;  Com.  v. 
Varney,   10   Cush.    (Mass.)    402. 

5.  Murphree  v.  State,  13  Ala.  App. 
254,  69  So.  237.  And  see  Butler  v.  State, 
162  Ala.  71,  50  So.  400;  Woods  v.  State, 
58  Tex.   Crim.  103,  124  S.  W.  918. 

[a]  Good  repute  of  the  prosecutor 
need  not  be  averred.  State  v.  Forrester, 
63  Mo.  App.  530. 

6.  Clark  v.  State,  32  Tex.  Crim.  412, 
24  S.  W.  29.  See  State  v.  Buck,  43  Mo. 
App.  443. 

fa]  Averment  that  the  vroman  was 
unmarried  at  the  time  the  charge  was 
made  is  insufficient.  Murphree  v.  State, 
13  Ala.  App.  254,  69  So.  237.  Compare 
People  V.  Parsons,  163  Mich.  329,  128 
N.  W.  225. 

7.  State  V.  Pape,  90  Conn.  98,  98 
Atl.  313;  State  v.  Conable,  81  Iowa 
60,  46  N.  W.  759. 

8.  State  f.  Pape,  90  Conn.  98,  96 
Atl.  313;  State  v.  Fosburgh,  32  S.  D. 
370,  143  N.  W.  279,  Ann.  Cas.  1916A, 
424. 

[a]  That  the  publication  was 
"wickedly"  made  need  not  be  averred. 
Baldwin  v.  State,  39  Tex.  Crim.  245,  45 
S.   W.   714. 

9.  Ala. — Brooke  v.  State,  154  Ala. 
53,  45  So.  622.  Del.— See  State  v.  Rob- 
erts, 2  Marv.  450,  43  Atl.  252.  S.  D. 
State  V.  Fosburgh,  32  S.  D.  370,  143  N, 
W.  279,  Ann.  Cas.  1916A,  424. 

[a]  The  fact  that  a  constitution  au- 
thorizes evidence  of  the  truth  to  be 
received,  does  not  affect  the  question. 
Brooke  v.  State,  154  Ala.  53,  45  So. 
622. 
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the  publication  was  made  in  a  "wanton  and  malicious"  manner/" 
and  as  an  "attempt"  to  accomplish  a  forbidden  end,"  upon  such  a  per- 
son as  is  described^^  in  the  statute.  Intent  to  provoke  a  breach  of  the 
peace  need  not  be  alleged,^^  except  where  the  only  publication  is  to 
the  party  libeled.^* 

4.  Publication.  —  Publication  must  be  alleged. ^^  The  manner  in 
which  the  publication  was  made  should  be  stated,^^  though  it  has  been 
held  that  this  is  unnecessary  and  that  the  averment  that  the  defend- 
ant "published"  the  libel  is  sufficient."  The  use  of  the  word  "pub- 
lish," however,  is  not  essential. ^^  An  averment  that  the  libel  was  seen 
or  read  by  the  person  to  whom  it  was  sent  or  given  is  unnecessary." 


[b]  Unnecessary  allegation  of  fal- 
sity will  be  treated  as  surplusage. 
State  V.  Lomack,  130  Iowa  79,  106  N. 
W.  386. 

10.  State  r.  Harwell,  129  N.  C.  550. 
40  S.  E.  48,  the  words  "unlawfully, 
wilfully,  and  feloniously"  are  not  the 
equivalent  of  "wantonly  and  malici- 
ously.' ' 

11.  State  V.  Mitchell,  132  N.  C.  1033, 
43  S.  E.  938,  to  destroy  the  reputation 
of  an  innocent  woman. 

[a]  An  Indictment  which  follows 
the  statute  is  sufficient.  State  v.  Mc- 
intosh, 92  N.  C.  794. 

[b]  A  proper  statutory  form  is  set 
out  in  State  v.  Mitchell,  132  N.  C.  1033, 
43   S.   E.   938. 

12.  State  V.  Aldridge,  86  N.  C.  680 
("an  innocent  woman");  State  t-.  Mc- 
Daniel,  84  N.  C.  803. 

13.  Gardner  v.  State,  15  Ariz.  403, 
139  Pac.  474,  intent  to  injure  is  all 
that  is  required  by  the  statute. 

14.  State  V.  Syphrett,  27  S.  C.  29, 
2  S.  E.  624,  13  Am.  St.  Eep.  616; 
Hodges  V.  State,  5  Humph.  (Tenn.)  112. 

15.  See   cases  infra  this  section. 

[a]  Duplicity. — An  averment  that 
defendant  published  and  caused  to  be 
published  the  libel  charged  is  not  bad 
for  duplicity.  State  v.  Bobbins,  66 
Me.   324. 

[b]  After  verdict,  an  insufficient 
averment  of  publication  will  not  be 
held  fatal.  Barnum  v.  State,  92  "Wis. 
586,  66  N.  W.  617. 

16.  People  r.  Stark,  136  N.  Y.  538, 
32  N.  E.  1046.  See  State  v.  Dowd,  39 
Kan.  412,  18  Pac.  483. 

fa]  Averment  of  sending  a  letter 
through  the  mail,  (1)  and  its  receipt 
by  the  addressee,  and  thereby  causing 
it  to  be  seen  by  numerous  persons,  is 
sufficient.  Gardner  v.  State,  15  Ariz.  403, 
139  Pac.  474.     (2)    Averment  that  de- 

voi.  xvin 


fendant  sent  a  letter  to  several  named 
persons  and  "thereby  published"  the 
libel  is  sufficient;  it  is  not  a  mere  state- 
ment of  a  conclusion  of  law.  State  v. 
Barnes,  32  Me.  530.  See  also  Mankina 
r.  State,  41  Tex.  Grim.  662,  57  S.  W. 
950,  name  of  addressee  need  not  be 
given. 

[b]  Allegation  of  publication  in  a 
newspaper  is  sufficient.  People  j;.  Stark, 
136  N.  Y.  538,  32  N.  E.  1046. 

[c]  Duplicity. — An  allegation  that 
a  libel  was  published  "in  a  circular 
and  handbill"  is  not  bad  for  duplicity, 
sicce  the  words  are  synonymous.  Peo- 
ple V.  McLaughlin,  33  Misc.  691,  68 
N.  Y.  Supp.  1108,  15  N.  Y.  Grim.  302. 

("d]  Exhibits  attached  to  the  in- 
formation may  sufficiently  disclose  the 
manner  of  publication.  State  v.  Wil- 
cox, 90  Kan.  80,  132  Pac.  982. 

17.  Kan. — State  v.  Dowd,  39  Kan. 
412,  18  Pac.  483.  Ky.— Tracy  v.  Gom., 
S7  Ky.  578,  9  S.  W.  822;  Treacy  f. 
Com.,  6  Kv.  L.  Eep.  419.  Miss.— Rat- 
trav  V.  State,  61  Miss.  377.  N.  J. 
Haase  r.  State,  53  N.  J.  L.  34,  20  Atl. 
751. 

[a]  Averment  that  publication  was 
in  a  newspaper,  is  unnecessary  in  order 
to  render  evidence  of  that  fact  admis- 
sible. Baldwin  v.  State,  39  Tei.  Grim. 
245,  45  S.  W.  714. 

18.  Graham  r.  State,  6  Ga.  App.  436, 
65    S.    E.    167. 

fa"!  "Express"  is  synonymous  with 
"publish,"  and  an  allegation  that  de- 
fendant, in  writing,  "did  say  and  ex- 
press" the  language  which  waa  set 
forth  is  sufficient.  Graham  v.  State,  6 
Ga.  App.  436,  65  S.  E.  167. 

19.  State  V.  Lund,  80  Kan.  240,  101 
Pac.  1000. 

fal  Averment  that  the  libel  was 
posted  on  a  tree  in  a  public  place  where 
it   could  be  read  is  sufficient  without 
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But  in  prosecutions  under  statutes  making  criminal  words  spoken 
under  specified  conditions,  it  should  be  stated  that  the  words  were 
uttered  in  the  presence  of  some  person,^"  whose  name  should  be  given.^^ 
The  date  of  publication  is  immaterial.-^ 

5.  Allegation  of  Defamatory  Matter  and  Its  Tendency.  —  a.  Gen- 
erally. —  The  precise  language  used  or  enough  of  it  to  constitute  the 
defamatory  charge,  must  be  set  forth  in  the  indictment  ;^^  it  is  not  suffi- 


an   averment  that  it  was   read.     Giles 
V.  State,  6  Ga.  276. 

[b]  Where  it  is  alleged  that  a  libel 
in  a  foreign  language  was  "published," 
there  need  be  no  averment  that  it  was 
understood  by  those  to  whom  it  came, 
since  this  is  covered  by  the  word  "pub- 
lished." Haase  f.  State,  53  N.  J.  L. 
34,  20  Atl.  751. 

20.  Burnham  f.  State,  37  Fla.  327, 
20  So.  548;  McMahan  v.  State,  13  Tex. 
App.  220. 

[a]  If  a  slander  was  in  a  foreign 
language  the  indictment  must  allege  or 
show  that  the  persons  in  whose  hearing 
it  is  alleged  the  words  were  spoken, 
understood  them.  State  v.  Matheis,  44 
Mo.  App.  294;  Haase  v.  State,  53  N.  J. 
L.  34,  20  Atl.  751. 

21.  Burnham  r.  State,  37  Fla.  327, 
20  So.  548;  McMahan  f.  State,  13  Tex. 
App.  220. 

[a]  The  names  of  "divers  other 
persons"  to  whom  it  is  alleged  publica- 
tion was  made  need  not  be  set  out. 
Lefever  v.  State  (Tei.  Grim.),  49  S. 
W.  383. 

22.  Conrand  v.  State,  65  Ark.  559, 
47   S.  W.  628. 

fa]  Clerical  mistake  to  the  effect 
that  the  publication  had  been  made  on 
a  day  which  had  not  yet  come  does  not 
invalidate  an  indictment.  Conrand  v. 
State,  65   Ark.  559,  47   S.   W.   628. 

23.  Mass. — Com.  v.  "Wright,  1  Cush. 
46.  Pa. — Com.  r.  Swenev,  10  Serg.  & 
R.  173.  S.  C— State  r."  Goodman,  « 
Rich.  L.  387,  60  Am.  Dec.  132.  Tex. 
Martin  v.  State  (Tex.  Crim.),  179  S. 
W.  121 ;  Coulson  v.  State,  16  Tex.  App. 
189;  Wiseman  v.  State,  14  Tex.  App. 
74. 

[a]  "The  reason  given  for  this  is, 
that  the  court  may  be  able,  from  an 
exact  knowledge  of  the  contents  of  the 
jiublication  as  seen  in  the  record,  to 
form  its  judgment  thereon;  and  that 
the  accused  may,  if  he  please,  demur, 
and  thns  have  the  opinion  of  the  court, 
as  a  matter  of  law,  upon  the  sufficiency 
of   the  matter  to   constitute  libel,  and  ' 


thereby  avoid  submitting  it  as  a  mixed 
question  to  the  jury."  State  v.  Town- 
send,  86  N.   C.  676. 

fb]  Prefacing  the  words  with  the 
phrase  (1)  "that  is  to  say"  is  not  er- 
roneous (Bonney  v.  State,  3  Idaho  288, 
29  Pac.  185),  (2)  but  the  phrase  "of 
the  following  purport  and  effect,  that 
is  to  say,"  has  been  held  insufficient 
(State  t.  Goodman,  6  Rich.  L.  [S.  C.J 
387,  60  Am.  Dec.  132.  But  see  United 
States  i>.  Callender,  25  Fed.  Cas.  No. 
•4,709),  (3)  as  well  as  the  phrase  "in 
substance  to  the  tenor  and  effect  fol- 
lowing" (State  V.  Brownlow,  7  Humph. 
[Tenn.]  63;  Com.  f.  Wright,  1  Cush. 
[Mass.]  46;,  (4)  though  the  phrase  "in 
substance  as  follows"  has  been  held 
suflS.cient  where  it  appeared  that  the  en- 
tire publication  was  thus  set  forth 
(State  V.  Smith,  7  Lea  [Tenn.]  249); 
(5)  and  the  allegation  that  defendant 
"did  then  and  there  say,  in  substance 
and  effect  the  following,"  giving  what 
be  said  using  the  third  person  "he" 
and  not  the  first  person  "I"  has  also 
been  upheld.  Martin  v.  State  (Tex. 
Crim.),  179  S.  W.   121. 

[c]  Quotation  marks  are  not  of 
themselves  sulScient  without  the  aid 
of  a  proper  recital,  to  indicate  that 
the  exact  language  used  has  been  set 
forth.  Com.  r.  Wright,  1  Cush.  (Mass.) 
46. 

fd]  The  word  "tenor"  imports  an 
exact  copy — the  word  "purport" 
means  only  the  substance  or  general 
import  of  the  instrument.  Com.  v. 
Wright,  1  Cush.  (Mass.)  46;  Com.  v. 
Sweney,  10  Serg.  &  R.   (Pa.)   173. 

[e]  Grammatical  sense  must  be 
made  by  the  language  set  forth.  Walsh 
r.  State,  2   McCord    (S.   C.)    248. 

[f]  The  title  of  a  book  in  which  the 
defamatory  matter  was  contained  need 
not  be  set  out.  TTnited  States  r.  Cal- 
lender, 25  Fed.   Cns.   No.   14.709. 

[g]  Obscene  language  does  not  con- 
stitute an  exception  to  the  general  rule 
and  must  be  set  out.  Coulson  v.  State, 
16  Tex.  App.  189. 
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cient  to  state  merely  the  snhstanee  or  meanino^  and  effect  of  the  words 
employed.-*  The  entire  puhlieation  need  not  ordinarily  be  set  out,  it 
being  suffioient  to  state  the  particular  portion  claimed  to  be  defam- 
atory,^''  but  if  the  entire  article  be  pleaded,  the  indictment  will  not 
ordinarily,  be  rendered  indefinite  and  uncertain  for  that  reason.^^  If 
spoken  or  written  in  a  foreign  language,  the  words  used  should  be 
set  out,  followed  by  a  translation  into  English. ^^ 

b.  Averments  as  to  Its  Tendency.  —  Under  many  statutes,  defam- 
atory publications  are  punishable  criminally  only  when  they  have  a 
particular  "tendency,"  stated  in  the  statutes ;^^  under  such  provisions, 
an  averment  that  the  libel  charged  had  the  tendency  named,  is  unnec- 
essary, if  the  language  is  libelous  per  se  and  therefore  on  its  face 
shows  the  required  tendency,"''  but  if  the  language  is  not  libelous  per 
se  such  an  averment  is  required.^" 

6.  Innuendos.  —  No  innuendo  is  required  where  the  language 
charged  to  have  been  used  is  defamatory  in  itself,^^  but  where  the 
language  is  ambiguous  or  fails  to  convey  a  defamatory  meaning  on  its 


[h]  But  where  the  statute  makes 
criminal  an  attempt  to  destroy  a  wom- 
an's reputation  by  charging  her  with 
unchastity,  the  words  by  which  the  at- 
tempt was  made  need  not  be  set  out. 
State  v.  Mitchell,  132  N.  C.  1033,  43 
S.  E.  938;  State  v.  Haddock,  109  N.  C. 
873,   13   S.  E.   714. 

24.  Ark. — Morris  v.  State,  109  Ark. 
530,  160  S.  W.  387,  Ann.  Cas.  1915C, 
925.  N.  C— State  v.  Townsend,  86  N. 
C.  676.  Tenn. — State  v.  Brownlow,  7 
Humph.  63. 

Compare  State  v.  Willers,  27  La.  Ann. 
246;  and  see  the  preceding  note. 

25.  Ala.— Brooke  r.  State,  154  Ala. 
53,  45  So.  622.  Me.— State  r.  Barnes,  32 
Me.  530.  Md.— Eichardson  v.  State,  66 
Md.  205,  7  Atl.  43.  Mass.— Com.  v. 
Harmon,  2  Gray  289.  Mo.— State  v. 
Boogher,  8  Mo.  App.  600. 

[a]  The  date  and  signature  at  the 
end  of  the  article  need  not  be  set  out. 
Com.   V.  Harmon,   2   Gray    (Mass.)    289. 

26.  Kan.— State  r.  Dowd,  39  Kan. 
412,  18  Pae.  483.  Md.— Eobinson  v. 
State.  108  Md.  644,  71  Atl.  433.  Tenn. 
State  V.  Smith,  7  Lea  249.  Tex.— But 
see  Jackson  v.  State  (Tex.  Crim.),  77 
S.  W.  223;  Nordhaus  v.  State  (Tex. 
Crim.),  40   S.   W.   804. 

27.  State  v.  Marlier,  46  Mt.  App. 
233. 

[a]  On  $v  motion  to  quash  the  in- 
dictment the  translation  will  be  taken 
to  be  accurate.  State  v.  Schmitt,  49  N. 
J.  L.  579,  9  Atl.  774. 

28.  See  the  statutes. 

29.  Cal.— People  v.  Seeley,  139  Cal. 
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118,  72  Pac.  834.  HI.— People  v.  Ful- 
ler, 238  HI.  116,  87  N.  E.  336,  affirming 
141  HI.  App.  374.  N.  Y.— People  v. 
McLaughlin,  33  Misc.  691,  68  N.  Y, 
Supp.  1108,  15  N.  Y.  Crim.  302.  Pa. 
Com.  i:  Wolfinger,  7  Kulp  537.  S.  C. 
See  State  v.  Svphrett,  27  S.  C.  29,  2 
S.  E.  624,  13  Am.  St.  Rep.  616.  Tex. 
Mankins  v.  State,  41  Tex.  Crim.  662, 
57  S.  W.  950.  Wash.— State  v.  Nich- 
ols, 15  Wash.  1,  45  Pac.  647. 

■Contra,  Moody  v.  State,  94  Ala.  42, 
10  So.  670,  tendency  to  provoke  breach 
of  the  peace.  See  also  Lawton  v.  Ter- 
ritory, 9  Okla.  456,  60  Pac.  93,  in  which 
the  opinion  does  not  set  forth  the 
Avords,  but  innuendo  charges  a  mean- 
ing imputing  a  crime. 

[a]  On  demurrer,  the  court  can  de- 
termine whether  the  "tendency"  of 
the  article  was  such  as  to  render  it 
criminally  libelous.  People  V.  Seeley, 
139  Cal.  118,  72  Pac.  834. 

Intent  To  Provoke  Breach  of  Peace. 
Necessity  of  alleging,  see  supra,  XXIII, 
B,  3. 

30.  State  v.  Clark,  67  Kan.  870,  74 
Pac.  232;  State  v.  Grinstead,  62  Kan. 
593,  64  Pac.  49. 

31.  Ariz. — Gardner  v.  Stat^,  15  Ariz. 
403,  139  Pac.  474.  Ga.— Giles  v.  State, 
6  Ga.  276.  Mo.— State  v.  Kountz,  12 
Mo.  App.  511.  N.  J. — Benton  v.  State, 
59  N.  J.  L.  551,  36  Atl.  1041.  Tex. 
Jones  r.  State,  38  Tex.  Crim.  3G-i  ., 
S.  W.  78,  70  Am.  St.  Rep.  751. 

[a]  Obscene  word,  not  to  be  found 
in  the  dictionary,  does  not  require  an 
innuendo   if   it    is  a  word   in   common 
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face,  an  innuendo  must  be  employed.^-  An  innuendo  cannot  enlarge 
the  meaning  of  the  words  used  beyond  their  natural  import,^^  its  office 
being  merely  to  point  out  and  connect  the  meaning  intended  to  be 
conveyed  in  view  of  the  facts  theretofore  stated.^*  The  innuendo  can- 
not supply  the  want  of  a  proper  colloquium,^^  nor  can  it  take  the  place 
of  matter  in  inducement.^*'  Unnecessary  innuendoes  will  be  disregarded 
as  surplusage.^'^  But  the  meaning  ascribed  by  the  innuendo  to  -words 
capable  of  more  than  one  meaning  cannot  be  disregarded  or  changed.^" 
7.  Amendments.  —  Amendments  relating  to  the  inducement,  col- 
loquium and  innuendo  are  permissible.^^ 

C.  Demurrers.  —  Demurrers  follow  the  general  rules  elsewhere 
treated.*'' 

D.  Defenses.*^  —  Justification  is  an  affirmative  defense  which  must 
be  pleaded  and  proved.*^ 

E.  Issues  and  Variance.  —  1.  In  General.  —  Proof  under  an  al- 
legation that  publication  was  made  to  a  named  person  and  divers 
others,  need  not  show  a  publication  to  the  persons  not  specifically 
named.*^  An  averment  that  the  indictment  was  found  with  the  con- 
sent of  the  party  libeled  is  unnecessary  and  cannot  be  put  in  issue.** 


use.     Knight  v.  State  (Tex.  Crim.),  49 
S.  W.  383. 

32.  Oal.— People  v.  Collins,  102  Cal. 
345,  36  Pac.  669.  N.  C— State  v.  Neese, 
4  N.  C.  691.  Tex.— Woods  v.  State,  5S 
Tex.  Crim.  103,  124  S.  W.  918;  McKie 
V.  State,  37  Tex.  Crim.  544,  40  S.  W. 
305;  Kogers  v.  State,  30  Tex.  App.  462, 
37  S.  W.  548.  Vt.— State  v.  Atkins,  42 
Vt.   252. 

33.  Oal. — People  v.  Lusinchi,  24  Cal. 
App.  623,  142  Pac.  113.  Ind.— Kelly  v. 
State,  24  Ind.  App.  639,  57  N.  E.  257. 
Kan.— State  v.  Huff,  96  Kan.  632,  152 
Pac.  642.  Md.— Barnes  v.  State,  88  Md. 
347,  41  Atl.  781.  N.  J.— State  v.  Mott, 
45  N.  J.   L.  494. 

34.  State  r.  Pardo  (Mo.  App.),  180 
S.  W.  578.  N.  J.— Benton  v.  State,  59 
N.  J.  L.  551,  36  Atl.  1041.  S.  C— State 
V.  Henderson,  1  Rich.  L.   179. 

35.  Ga.— Taylor  v.  State,  4  Ga.  14. 
Md.— Barnes  v.  State,  88  Md.  347,  41 
Atl.  781.  Mo.— State  v.  Pulitzer,  12 
Mo.  App.  6. 

36.  State  v.  Elliott,  10  Kan.  App. 
69,  61  Pac.  981;  State  v.  Atkins,  42  Vt. 
352. 

37.  Cal. — People  v.  Lusinchi,  24  Cal. 
App.  623,  142  Pac.  113.  Mass.— Com. 
V.  Snelling,  15  Pick.  321.  N.  J.— State 
f.  Mott,  45  N.  J.  L.  494.  Pa.— Com.  v. 
Keenan,   67  Pa.   203. 

38.  State  v.  Mott,  45  N.  J.  L.  494; 
Woods  V.  State,  58  Tex.  Crim.  103,  124 
S.  W.  918. 


39.  State  v.  Powell,  66  Mo.  App. 
598. 

40.  See  12  Standard  Proc.  626,  et 
seq.,  and  State  v.  Darwin,  63  Wash.  303, 
115  Pac.  309,  33  L.  R.  A.  (N.  S.)  1026. 

[a]  A  demurrer  is  the  proper  rem- 
edy to  attack  an  unwarranted  in- 
nuendo. People  V.  Lusinchi,  24  Cal. 
App.  623,  142  Pac.  113. 

[b]  Whether  a  publication  was 
made  in  good  faith  and  without  malice 
and  was  therefore  privileged  cannot 
ordinarily  be  determined  on  demurrer. 
People  V.  Stokes,  30  Abb.  N.  C.  200, 
24  N.  Y.  Supp.  727. 

41.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Arraignment  and 
Plea;"  "Indictment  and  Informa- 
tion;"  "Insane  Persons." 

42.  People  v.  Fuller,  238  HI.  116,  87 
N.  E.  336. 

[a]  A  bill  of  particulars  may  be  re- 
quired of  a  defendant  who  intends  to 
give  the  truth  in  evidence.  Com.  v. 
Snelling,  15  Pick.   (Mass.)   321. 

43.  State  v.  Barnes,  32  Me.  530; 
Collins  V.  State,  39  Tex.  Crim.  30,  44 
S.  W.  846. 

[a]  Publication  to  all  the  persons 
specifically  named  must  be  proved. 
Neely  v.  State,  32  Tex.  Crim.  370,  23 
S.  W.  798. 

44.  Conrand  t'.  State,  65  Ark.  559, 
47  S.  W.  628,  remedy  is  by  motion  to 
Bet  aside  the  indictment. 
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2.  Variance.  —  a.  In  the  Language  Used.  —  The  exact  langniage 
alleged  to  have  been  used,  or  a  sufficient  portion  thereof  to  constitute 
the  charge,  must  be  proved  in  order  to  convict  the  defendant,*^  the 
proof  of  equivalent  words  is  insufficient.*^  All  of  the  language  charged 
to  have  been  used  need  not  be  proved,*^  and  proof  of  additional  words 
which  do  not  alter  the  meaning  of  those  charged,  is  harmless.'**  Slight 
and  immaterial  variations  between  the  charge  pleaded  and  the  lan- 
guage proved  will  be  disregarded.*® 

b.  In  Other  Particulars.  —  Publication  on  the  day  named  in  the 
indictment  need  not  be  established, '°  but  proof  that  the  publication 
was  made  in  a  foreign  language  constitutes  a  material  variance  where 
such  fact  was  not  alleged.**^ 

F.  Trial.  —  1.  Generally.  —  The  alleged  libel  should  not  be  read 
to  the  jury  until  its  publication  has  been  proved. '*- 

2,  Province  of  Judge  and  Jury.  —  In  many  states,  the  jury  is  au- 
thorized to  pass  upon  both  the  law  and  the  facts.^^     Generally,  how- 


45.  State  v.  Fenn,  112  Mo.  App.  531, 
86  S.  W.  1098;  McDonald  v.  State,  73 
Tex.  Crim.  125,  164  S.  W.  831;  Hasley 
V.  State,  57  Tex.  Crim.  400,  123  S.  W. 
596;  Dobbs  v.  State,  55  Tex.  Crim. 
483,  117  S.  W.  799;  Eoberts  r.  State, 
51  Tex.  Crim.  27,  100  S.  W.  150;  West 
V.  State,  44  Tex.  Crim.  417,  71  S.  W. 
967;  Tippens  r.  State  (Tex.  Crim.),  43 
S.  W.  1000;  Frisbv  r.  State,  26  Tex. 
App.  180,  9  S.  W.  463;  Humbard  v. 
State,  21  Tex.  App.  200,  17  S.  W.  126; 
Coulee  V.  State,  14  Tex.  App.  222. 

[a]  Illustrations. — A  charge:  "He 
forged  that  deed"  is  not  sustained  by 
proof  that  the  language  used  was  that 
the  person  referred  to  "had  changed 
the  consideration  in  a  deed."  State 
V.  Fenn,  112  Mo.  App.  531,  86  S.  W. 
1098. 

46.  Barnett  v.  State,  35  Tex.  Crim. 
280,  33  S.  W.  340.  See  also  cases  in 
jireceding  note. 

[a]  "An  allegation  that  a  human 
head  and  ear  were  painted  on  a  board 
is  not  sustained  by  proving  that  the 
head  and  ear  were  cut  in  the  board 
with  an  instrument,  no  paint  being 
used.     State  r.  Powers,  34  N.  C.  5. 

47.  Collins  v.  People,  115  111.  App. 
280;  Mc Arthur  v.  State,  41  Tex.  Crim. 
635,  57  S.  W.  847. 

48.  State  r.  Lund,  80  Kan.  240,  101 
Pae.  1000;  Kelley  r.  State,  51  Tex. 
Crim.  151,  101  S.  W.  230;  Gipson  r. 
State  (Tex.  Crim.),  77  S.  W.  216; 
Lefever  v.  State  (Tex.  Crim.),  49  S.  W. 
383. 

49.  Collins  v.  People,  115  HI.  App. 
280. 

Vol.  XVIII 


[a]  Idem  Sonans. — Words  proved 
which  are  idem  sonans  with  words 
charged  are  sufficient.  State  v.  Fitz- 
gerald, 20  Mo.  App.  408  ("fraud" 
and  "frod");  Dickson  r.  State,  34  Tex. 
Crim.  1,  28  S.  W.  815,  30  S.  W.  807, 
53  Am.  St.  Eep.  694,  "July"  and 
"Julia." 

[b]  Omission  of  quotation  marks 
from  the  article  as  set  out  in  the  in- 
dictment is  immaterial.  McArthur  v. 
State,  41  Tex.  Crim.  635,  57  S.  W. 
847. 

[c]  Qualifications  on  Positive  State- 
ments.— If  a  direct,  positive  statement 
be  charged,  the  fact  that  the  proof 
shows  that  the  defendant  stated  that 
he  "believed"  or  was  "of  the  opin- 
ion" that  the  person  to  whom  he  re- 
ferred had  acted  as  charged  does  not 
constitute  a  variance.  Booker  v.  State, 
100  Ala.  30,  14  So.  561. 

50.  Com.  V.  Varney,  10  Cush.  (Mass.) 
402. 

[a]  Allegation  of  publication  in  a 
newspaper  bearing  a  specified  date  ren- 
ders the  date  matter  of  description 
which  must  be  proved.  Com.  v.  Var- 
ney, 10  Cush.  (Mass.)  402. 

[b]  If  the  use  to  or  of  another,  of 
opprobrious  words,  is  actionable  under 
a  statute,  proof  that  the  words  were 
used  of  but  not  to  the  person  is  suffi- 
cient although  the  indictment  charges 
conjunctively.  Lecroy  v.  State,  89  Ga. 
335,  15  S.  E.  463. 

51.  Stichtd  r.  State,  25  Tex.  App. 
420,  8  S.  W.  477.  8   Am.   St.  Rep.  444. 

52.  Taylor  r.  State,  4  Ga.  14. 

53.  Ariz. — Gardner  v.  State,  15  Ariz. 
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ever,  the  question  of  whether  a  pu))lieation  is  a  libel  is  a  question  of 
law^*  upon  which  the  court  should  instruct  the  jury^^  which  is  to  de- 
termine it''"  in  accordance  with  the  principles  given  to  them  by  the 
court,"^^  though  they  always  have  the  power  to  bring  in  a  general 
verdict.-"*^  Unambiguous  language  is  to  be  interpreted  by  the  court.^^ 
Tf  the  language  employed  be  ambiguous  and  capable  of  two  meanings, 
the  question  whether  it  is  libelous  should  be  submitted  to  the  jury."" 
It  is  for  the  court  to  determine  whether  a  publication  is  susceptible 
of  the  meaning  ascribed  to  it  by  the  innuendo,"  and  for  the  jury  to 
determine  whether  such  meaning  is  truly  ascribed  to  it.*^^  Questions 
as  to  whom  the  libel  referred,*'^  and  malice,^*  are  for  the  jury. 

3.  Instructions.  —  Instructions  in  criminal  libel  cases  follow  the 
general  rules  elsewhere  discussed."^ 

Where  Jury  Judges  of  Law  and  Tact.  —  Although  the  jury  is,  by  stat^ 
ute,  made  judge  of  both  the  law  and  the  facts,  the  court  should  never- 


403,  139  Pac.  474,  holding  a  statute  to 
this  effect  constitutional.  Cal. — People 
V.  Seeley,  139  Cal.  118,  72  Pac.  834. 
Del. — State  v.  Jeandell,  5  Harr.  475. 
Minn.— State  v.  Ford,  82  Minn.  452,  85 
N.  W.  217.  N.  J.— Drake  v.  State,  53 
N.  J.  L.  23,  20  Atl.  747.  N.  Y.— See 
People  V.  Croswell,  3  Johns.  Cas.  337. 
Jury  judges  of  law  and  fact — effect 
of  constitutional  and  statutory  pro- 
visions, see  the  title  "Province  of 
Judge  and  Jury,"  and  13  Standard 
Proc.  714,  984.  Compare  supra,  XIX, 
A  and  B. 

[a]  Counsel  may  argue  tlie  law  of 
the  case  to  the  jury.  State  v.  Whit- 
more,  53  Kan.  343,  36  Pac.  748,  42 
Am.  St.  Rep.  288  (he  may  read  from 
law  books);  State  v.  "Verry,  36  Kan. 
416,  13  Pac.  838. 

[b]  Admissibility  of  evidence  may 
be  determined  by  the  court.  Drake  tv 
State,  53  N.  J.  L.  23,  20  Atl.  747. 

[c]  Whether  the  libel  is  a  felony 
or  misdemeanor  under  a  statute  divid- 
ing criminal  libels  into  these  two 
classes,  is  a  question  for  the  jury.  Ex 
parte  Booth,  39  Nev.  183,  154  Pac. 
933. 

[d]  By  admitting  the  words  to  be 
a  libel  the  defendant  waives  his  con- 
stitutional right  to  have  the  question 
of  their  libelous  character  submitted 
to  the  jury.  State  v.  Goold,  62  Me. 
509. 

54.  State  v.  Jeandell,  5  Harr.  (Del.) 
475;  State  v.  Norton,  89  Me.  290,  36 
Atl.   394;    State  v.   Goold,  62   Me.   509. 

55.  State  v.  Jeandell,  5  Harr.  (Del.) 
475;  Banner  Pub.  Co.  v.  State,  16  Lea 
(Tenn.)   176,  57   Am.  Rep.  216. 

56.  State  f.  Goold,  62  Me.  509.    See 


People  r.  Glassman,  12  Utah  238,  42 
Pac.  956.  Compare  Com.  v.  Costello,  1 
Pa.    Dist.    745. 

[a]  The  proper  course  for  the  judge 
to  pursue  "is  to  define  to  the  jury 
what  a  libel  is  and  then  leave  it  to 
them  to  determine  whether  the  publi- 
cation in  question  does,  or  does  not, 
come  within  that  definition."  State 
V.  Goold,  62  Me.  509. 

57.  Sparf  v.  United  States,  156  U. 
S.  51,  15  Sup.  Ct.  273,  715,  39  L.  ed. 
343;  Oakes  v.  State,  98  Misa.  80,  54 
So.   79,  33  L.  R.   A.    (N.  S.)    207. 

58.  State  v.  Syphrett,  27  S.  C.  29, 
2  S.  E.  624,  13  Am.  St.  Rep.  616. 

59.  State  r.  White,  28  N.  C.  418; 
State  V.  Conklin,  47  Ore.  509,  84  Pac. 
482. 

60.  Boyle  v.  State,  6  Ohio  Cir.  Ct. 
163,   3   Ohio   Cir.   Dec.   397. 

61.  State  r.  Huff,  96  Kan.  632,  152 
Pac.  642.  Md.— Barnes  r.  State,  88  Md. 
347,  41  Atl.  781.  Pa.— Com.  v.  Swallow, 
8  Pa.  Super.  539. 

62.  Md.— Barnes  r.  State,  88  Md. 
347,  41  Atl.  781.  Mo.— State  f.  Pardo 
(Mo.  App.),  180  S.  W.  578.  Ohio. 
State  V.  Smily,  37  Ohio  St.  30,  41  Am. 
Rep.  487.  Pa. — Com.  v.  Keenan,  67  Pa. 
203. 

63.  Cal.— People  r.  McDowell,  71 
Cal.  194,  11  Pac.  868.  Del.— State  v. 
Jeandell,  5  Harr.  475.  Mo. — State  r. 
Powell,  66  Mo.  App.  598.  N.  M. 
State  r.  Ogden,  20  N.  M.  636,  151  Pac. 
758.  Tenn. — Banner  Pub.  Co.  v.  State, 
16  Lea  176,  57   Am.  Rep.   216. 

64.  People  v.  Seaman,  43  Hun  638, 
6  N.   Y.   St.   Rep.   765. 

65.  See  fully  the  title  "Instruc- 
tions." 
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theless  give  instructions  to  the  jiiry."^  As  to  the  form  which  the  in- 
structions should  take,^^  and  as  to  how  far  the  jury  are  bound  by 
them,*'®  the  courts  are  not  wholly  agreed.  In  some  states,  however,  the 
jury  should  not  be  directed  peremptorily  to  find  a  verdict  if  they  be- 
lieve certain  evidence  to  be  true  ;^*  nor  should  they  be  informed  that 
they  may  ignore  the  law  defining  libel.''°  An  erroneous  instruction 
may  be  prejudicial  although  the  jury  is  told  that  the  instructions  are 
merely  advisory.^^  But  error  cannot  be  predicated  on  a  charge  made 
at  the  request  of  the  defendant.^^ 

4.     Verdict.  —  The  jury  may  return  a  general  verdict^^  which  should 
be  definite  and  certain.^* 


66.  Cal.— People  v.  Seeley,  139  Cal. 
118,  72  Pae.  834.  la.— State  v.  Heaeock, 
106  Iowa  191,  76  N.  W.  654.  Kan. 
State  r.  Williams,  77  Kan.  857,  94  Pae. 
160,  the  instructions  are  advisory  only. 
Ky.— Walston  v.  Com.,  32  Ky.  L.  Eep. 
535,  106  S.  W.  224.  N.  J.— Benton  r. 
State,  59  N.  J.  L.  551,  36  Atl.  1041; 
Drake  v.  State,  53  N.  J.  L.  23,  20  Atl. 
747.  N.  Y.— People  r.  Sherlock,  166 
N.  Y.  180,  59  N.  E.  830.  S.  E.— State 
V.  Syphrett,  27  S.  C.  29,  2  S.  E.  624, 
13  Am.  St.  Rep.  616.  Tex.— McArthur 
V.  State,  41  Tex.  Crim.  635,  57  S.  W. 
847. 

See  13  Standard  Proc.  714. 

[a]  Rule  Stated. — ' '  The  jury  are  the 
exclusive  judges  of  all  facts  under  our 
system;  but  it  has  never  been  held 
that  the  court  could  not  state  the  rulea 
of  evidence,  the  rules  as  to  impeach- 
ment of  witnesses,  and  general  proposi- 
tions which  might  tend  to  enlighten 
the  jury  in  arriving  at  the  truth,  and 
thus  determine  the  facts.  .  .  .  The 
judge  has  the  right  to  instruct  the 
jury  but  his  instructions  are  advisory 
only.  The  jury  could  disregard  the 
instructions  and  bring  in  a  verdict  even 
contradictory  to  the  evidence."  People 
V.  Seeley,  139  Cal.  118,  72  Pae.  834. 

67.  See  13  Standard  Proc.  714. 

68.  See  13  Standard  Proc.  984,  et 
eeq. 

69.  State  v.  Armstrong,  106  Mo.  395, 
16  S.  W.  604,  27  Am.  St.  Eep.  361,  13 


L.  E.  A.  419  (overruling  State  v.  Hos- 
mer,  85  Mo.  553);  State  v.  Simpsonj 
136  Mo.  App.  664,  118  S.  W.  1187; 
State  V.  Powell,  66  Mo.  App.  598.  See 
13  Standard  Proc.  984. 

70.  People  r.  McDowell,  71  Cal.  194j 
11  Pae.  868.  See  13  Standard  Proc. 
716. 

71.  State  V.  Rice,  56  Iowa  431,  9 
N.  W.  343.  See  13  Standard  Proc. 
717,  note  43. 

72.  Pledger  v.  State,  77  Ga.  242,  3 
S.  E.  320. 

73.  State  v.  Jeandell,  5  Harr.  (Del.) 
475. 

[a]  A  verdict  that  the  jury  found 
the  defendant  guilty  is  sufficiently  full. 
Conrand  v.  State,  65  Ark.  559,  47  S.  W. 
628. 

[b]  Under  an  indictment  for  com- 
posing, writing,  printing  and  pubUshing 
a  libel,  a  verdict  finding  defendant 
"guilty  of  publishing  as  alleged  in  the 
indictment,  and  not  guilty  as  to  the 
residue,"  is  equivalent  to  a  general 
verdict.  Com.  v.  Morgan,  107  Mass. 
199. 

74.  Ex  parte  Booth,  39  Nev.  183, 
154  Pae.  933. 

[a]  "A  verdict  will  not  be  held 
void  for  uncertainty  if  its  meaning  can 
be  determined  by  reference  to  the  rec- 
ord, particularly  the  indictment  or  in- 
formation." E.r  parte  Booth,  39  Nev. 
183,  154  Pae.  933. 


LIBEL  IN  ADMIRALTY.  —  See  Admiralty. 


LIBERUM  TENEMENTUM.  —  See  Trespass. 
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For  forms,  see  9  Standard  Proc.  789,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  OBJECT.  —  A  license  is  a  grant  of  per- 
mission by  some  competent  authority  to  do  a  particular  act  or  carry 
on  a  particular  business  which  could  not  be  done  without  such 
license.^ 


1.  See  the  following  cases:  TJ.  S. 
Sinnot  r.  Davenport,  22  How.  227,  16 
L.  ed.  243;  Pullman  Southern  Car  Co. 
V  Nolan,  22  Fed.  276;  United  States 
V.  Planter,  Newb.  262,  27  Fed.  Gas. 
No.  16,054.  Ala. — Furman  Farm  Im- 
provement Co.  r.  Long,  113  Ala;  203, 
21  So.  339.  Ark.— Hubman  r.  State, 
61  Ark.  482,  33  S.  W.  843.  Cal.— San 
Francisco  v.  Pacific  Tel.  &  Tel.  Co.,  166 
Cal.  244,  135  Pac.  971;  Sonora  v.  Cur- 
tin,  137  Cal.  583,  70  Pac.  674;  San 
Francisco  r.  Liverpool  &  London,  etc. 
Co.,  74  Cal.  lis,  15  Pac.  380,  5  Am. 
St.  Rep.  425.  Colo. — Jefferson  County 
V.  Mayr,  31  Colo.  173,  74  Pac.  458; 
People  V.  Raims,  20  Colo.  489,  39  Pac. 
341.  Ga. — City  of  Savannah  r.  Cooper, 
131  Ga.  670,  63  S.  E.  138;  Home  Ins. 
Co.  I'.  City  Council  of  Augusta,  50  Ga. 
530;  Mayor,  etc.  of  Savannah  r.  Charl- 
ton, 36  Ga.  460.  lU.— Metropolis  Theater 
Co.  f.  Chicago,  246  111.  20,  92  N.  E. 
597;  Wilkie  v.  Chicago,  188  111.  444, 
58  N.  E.  1004,  80  Am.  St.  Rep.  182; 
Chicago  f.  Collins,  175  111.  445,  51  N. 
E.  907,  67  Am.  St.  Rep.  224,  49  L.  R. 
A.  408;  Chicago  v.  Gall,  195  111.  App. 
41;  Carbondale  v.  Wade,  106  111.  App. 
654.  Ind. — Grossman  v.  Indianapolis, 
173  Ind.  157,  88  N.  E.  945,  89  N.  E. 
862;  Shuman  v.  Fort  Wayne,  127  Ind. 
109,  26  N.  E.  560,  11  L.  R.  A.  378. 
Ky.— Standard  Oil  Co.  v.  Com.,  119  Ky. 
75,  82  S.  W.  1020.  Micli. — Youngblood 
r.  Sexton,  32  Mich.  406,  20  Am.  Rep. 
654.  Neb. — State  ex  rel.  Hahn  r.  Hardy, 
7  Neb.  377.  N.  J. — Voight  v.  Board  of 
Excise,  59  N.  J.  L.  358,  36  Atl.  686, 
37  L.  R.  A.  292;  North  Hudson  Co.  Ry. 
1-.  Hoboken,  41  N.  J.  L.  71.  N.  Y. 
People  ex  rel  Lodes  v.  Dept.  of  Health, 
189  N.  Y.  187,  82  N.  E.  187,  13  L.  R. 
A.  (N.  B.)  894;  Metropolitan  Board  of 
Excise  V.  Barrie,  34  N.  Y.  657;  Public 
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Service  Com.  v.  Booth,  170  App.  Div. 
590,  156  N.  Y.  Supp.  140,  affirming  155 
N.  Y.  Supp.  568.  Ohio.— Bloomfield  r. 
Slate,  86  Ohio  St.  253,  99  N.  E.  309, 
41  L.  R.  A.  (N.  S.)  726,  Ann.  Cas. 
1913D,  629;  Anderson  v.  Brewster,  44 
Ohio  St.  576,  9  N.  E.  683;  Ad- 
ler  V.  Whitbeck,  44  Ohio  St.  539, 
9  N.  E.  672;  State  v.  Hipp,  38 
Ohio  St.  199.  Pa.— Com.  v.  Mutual 
Union  Brew.  Co.,  58  Pa.  Super.  647. 
S.  C. — State  ex  rel.  Heise  v.  Town 
Council,  6  Rich.  404.  Tex.— State 
ex  rel.  McNamara  v.  Clark  (Tex.  Crim.), 
187  S.  W.  760;  Carro  r.  Tucker,  2  Wills. 
Civ.  Cas.,  §454.  Utah.— Matthews  v. 
Jensen,  21  Utah  207,  61  Pac.  303.  Wis. 
State  r.  Chicago  &  Northwestern  Ry. 
Co.,  128  Wis.  449,  108  N.  W.  594; 
Lockhart  v.  Geir,  54  Wis.  133,  11  N.  W. 
245. 

[a]  Wlien  used  with  reference  to 
governmental  regulation,  license  has 
been  defined  as  the  "authority  to  do 
some  act  or  carry  on  some  trade  or 
business,  in  its  nature  lawful  but  pro- 
hibited by  statute,  except  with  the  per- 
mission of  the  civil  authority,  but 
whick  would  otherwise  be  unlawful." 
Com.  r.  Mutual  Union  Brew.  Co.,  58 
Pa.  Super.  647.  See  Chilvers  v.  Peo- 
ple, 11  Mich.  43. 

[b]  "A  license  is  .  .  .  the  grant- 
ing of  a  special  privilege  to  one  or 
more  persons,  not  enjoyed  by  citizens 
generally,  or,  at  least,  not  by  a  class 
to  which  the  licensee  belongs."  Silver 
r.  Sparta,  107  Ga.  275,  33  S.  E.  31.  To 
the  same  effect,  see  Ark. — Hubman  v. 
State,  61  Ark.  482,  33  S.  W.  843.  Ohio. 
Bloomfield  v.  State,  86  Ohio  St.  253,  99 
N.  E.  309,  41  L.  R.  A.  (N.  S.)  726, 
Ann.  Cas.  1913D,  629;  State  r.  Frame, 
39  Ohio  St.  399.  Tenn.— Mayor,  etc. 
of    Columbia   v.    Guest,    3     Head    413. 
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As  applied,  to  real  property,  a  license  is  a  mere  personal  and  revocable 
privilege  to  do  an  act  or  a  series  of  acts  upon  the  land  of  another 
without  conferring  upon  the  licensee  any  interest  or  estate  in  the 
land.^ 

The  term  license  Implies  no  right  or  estate  conveyed  or  ceded,  ])ut  is  a 
mere  leave  to  be  enjoyed  as  matter  of  indulgence  at  the  will  of  the 
party  who  gives  the  license.^    Nor  doe^it  impose  any  obligation  upon 


W.  Va.— state  v.  Peel  Splint  Coal  Co., 
36  W.  Va.  802,  15  S.  E.  1000,  17  L. 
E.  A.   385. 

[c]  "License  means  'permission  or 
authority;'  'freedom  to  act;'  'to  be 
left  free;'  'allowable.'  "  Hartford  F. 
Ins.  Co.  V.  Peoria,  156  111.  420,  40  N. 
E.  967;  Harmon  v.  Chicago  (111.),  26 
N.  E.  697;  State  ex  rel.  C,  M.  &  St. 
P.  Ey.  Co.  r.  McEetridge,  56  Wis.  256, 
14   N.   W.   185. 

[d]  For  other  definitions,  see  the 
following:  U.  S. — The  Laundry  License 
Case  (In  re  Wan  Yin),  22  Fed.  701. 
Colo, — Jefferson  County  v.  Mayr,  31 
Colo.  173,  74  Pac.  458;  People  v.  Eains, 
20  Colo.  489,  39  Pac.  341.  111.— Metrop- 
olis Theater  Co.  v.  Chicago,  246  111.  20, 
92  N.  E.  597;  Gale  v.  United  States 
Brew.  Co.,  181  111.  App.  381.  N.  J. 
East  Jersey  Iron  Co.  v.  Wright,  32  N. 
J.  Eq.  248.  N.  Y.— The  Taxicab  Cases, 
82  Misc.  94,  143  N.  Y.  Supp.  279; 
People  ex  rel.  Moses  r.  Gaynor,  77 
Misc.  576,  137  N.  Y.  Supp.  196.  Tex. 
Hoefling  v.  San  Antonio,  85  Tex.  228, 
20   S.  W.   85,   16  L.  E.   A.   608. 

2.  XJ.  S. — Coney  Island  Co.  v.  Mc- 
Intyre-Paxton  Co.,  200  Fed.  901,  119 
C.  C.  A.  197;  Sullivan  Timber  Co.  v. 
Mobile,  110  Fed.  186.  Cal.— Emerson 
V.  Bergin,  76  Cal.  197,  18  Pac.  264; 
Shaw  V.  Caldwell,  16  Cal.  App.  1,  115 
Pac.  941.  Conn.— Ely  v.  Cavanaugh, 
82  Conn.  681,  74  Atl.  1122.  Del.— Wel- 
don  V.  Philadelphia,  W.  &  B.  E.  Co., 
2  Penne.  1,  43  Atl.  156.  Ga.— Augusta 
&  Savannah  E.  Co.  v.  Augusta  Southern 
E.  Co.,  96  Ga.  562,  23  S.  E.  501.  Idaho. 
Howes  V.  Barmon,  11  Idaho  64,  81  Pac. 
48,  114  Am.  St.  Eep.  255,  69  L.  E. 
A.  568.  111.— Berwyn  v.  Berglund,  255 
111.  498,  99  N.  E.  705;  Forbes  v.  Balen- 
seifer,  74  111.  183.  Ind.— Snowden  v 
Wilas,  19  Ind.  10,  81  Am.  Dec.  370. 
Kan." — Smvre  r.  Kiowa  County,  89  Kan. 
664,  132  Pac.  209.  Ky.— East  Tennes- 
see Tel.  Co.  r.  Paris  Electric  Co.,  156 
Ky.  762,  162  S.  W.  530,  Ann.  Cas. 
1915C,  543.  Me.— Pitman  v.  Poore,  38 
Me.   237.     Md.— Moore  v.  Stetson,   96, 


Me.  197,  52  Atl.  767.  Mass.— Cook  v. 
Stearns,  11  Mass.  53.3,  537.  Mich. 
Morrill  v.  Mackman,  24  Mich.  282,  9 
Am.  Eep.  124.  Mont.— Great  Falls 
Water  Wks.  Co.  v.  Great  Northern  Ey 
Co.,  21  Mont.  487,  54  Pac.  963.  N.  J. 
Atkinson  Co.  r.  Shields  Construction 
Co.,  76  N.  J.  L.  751,  72  Atl.  81.  N.  Y. 
Wiseman  r.  Lucksinger,  84  N.  Y.  31, 
38  Am.  Eep.  479;  Mumford  r.  Whit- 
ney, 15  Wend.  380,  30  Am.  Dec.  60; 
Eeeve  v.  Duryee,  144  App.  Div.  647, 
129  N.  Y.  Supp.  748;  Bagg  v.  Eobin- 
son,  12  Misc.  299,  34  N.  Y.  Supp.  37, 
67  N.  Y.  St.  Eep.  838.  Pa.— Lehigh 
&  New  England  E.  Co.  v.  Bangor  & 
P.  Ey.  Co.,  228  Pa.  350,  77  Atl.  552; 
Baldvnn  v.  Taylor,  166  Pa.  507,  31  Atl. 
250;  Tomlinson  v.  Trenton,  New  Hope, 
etc.  St.  Ey.  Co.,  15  Pa.  Dist.  480,  31 
Pa.  Co.  Ct.  81;  Shipley's  Estate,  45 
Pa.  Super.  570.  S.  D.— Gray  r.  West- 
ern Townsite  Co.,  34  S  D  4'^'>  148 
N.  W.  853;  Price  &  Baker  Co.  i: 
Madison,  17  S.  D.  247,  95  N.  W.  933. 
Wash.— Wiseman  v.  Eastman,  21  Wash 
163,  57  Pac.  398.  Wis.— Hazelton  v. 
Putnam,  3  Pin.  107,  3  Chand.  117,  54 
Am.  Dec.  158. 

[a]  "The  effect  of  such  a  license 
is  in  general  merely  to  excuse  and 
justify  all  acts  done  under  and  by 
virtue  of  it,  while  it  continues  un- 
revoked, which  would  otherwise  be 
tortious."  Hazelton  v.  Putnam,  3 
Pin.  107,  3  Chand.  117,  54  Am.  Dec. 
158. 

3.  Ga.— Silver  v.  Sparta,  107  Ga. 
275,  33  S.  E.  31;  Brown  r.  State,  82 
Ga.  224,  7  S.  E.  915.  111.— City  of 
Carbondale  v.  Wade,  106  111.  App.' 6.54 
Nev.— Wallace  v.  Eeno,  27  Nev.  71  73 
Pac.  528,  103  Am.  St.  Eep.  747,'  63 
L.  E.  A.  337.  N.  H.— State  v.  Holmes, 
38  N.  H.  225.  N.  Y— People  ex  rel 
Lodes  V.  Dept.  of  Health,  189  N.  Y. 
187,  82  N.  E.  187,  13  L.  E.  A.  (N.  S.) 
894;  Metropolitan  Board  of  Excise  r 
Barrie,  34  N.  Y.  657.  S.  D.— Price  & 
Baker  Co.  r.  Madison,  17  S.  D.  247, 
95  N.  W.  933.    Tex.— State  ex  rel.  Mc- 
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the  licensee  to  follow  the  business  covered  by  the  license.* 

n.  REMEDIES  TO  COMPEL  ISSUANCE.  —  If,  under  the  stat- 
ute or  ordinance,  the  act  of  issuing  a  license  is  purely  a  ministerial 
duty,  mandamus  is  a  proper  remedy  to  compel  its  issuance,  when 
the  officer  or  board  charged  with  the  issuance  thereof  fails  or  refuses 
to  perform  this  duty.^  But  if  the  statute  or  ordinance  vests  the  officer 
or  board  with  a  discretionary  power  to  grant  a  license,  mandamus 
will  not  lie  to  compel  its  issuance  after  the  officer  has,  in  the  exercise 
of  his  discretion,  refused  to  grant  one.^     If  it  appears,  however,  that 


Namara  v.  Clark  (Tex.  Crim.),  187  S.^ 
W.  760;  Ex  parte  Vaccarezza,  52  Tex. 
Crim.  112,  105  S.  W.  1119;  Baldaechi 
V.  Goodlet  (Tex.  Civ.  App.),  145  S.  W. 
325;  Ex  parte  Lynn,  19  Tex.  App.  293. 
Wyo. — Littleton  v.  Burgess,  14  Wyo. 
173,  82  Pac.  864,  2  L.  R.  A.  (N.  S.) 
631. 

4.  Chicago  v.  Gall,  195  111.  App. 
41. 

5.  Ala. — Phoenix  Carpet  Co.  v.  State, 
118  Ala.  143,  22  So.  627,  72  Am.  St. 
Rep.  143.  D.  C— United  States  ex  rel. 
Kreh  r.  Ingham,  38  App.  Cas.  379; 
Drake  v.  United  States  ex  rel.  Bates, 
30  App.  Cas.  312.  111.— Illinois  State 
Board  of  Dental  Examiners  r.  People 
ex  rel.  Cooper,  123  111.  227,  13  N.  E. 
201.  Mass. — Dullea  v.  Selectmen  of 
Peabody,  219  Mass.  196,  106  N.  E.  852. 
Mo. — State  ex  rel.  Abbott  r.  Adcoek, 
225  Mo  335,  124  S.  W.  1100;  State 
ex  rel.  Abbott  v.  Adcoek,  206  Mo.  550, 
105  S.  W.  270,  121  Am.  St.  Rep.  681; 
State  ex  rel.  Johnston  r.  Lutz,  136  Mo. 
633,  38  S.  W.  323;  State  ex  rel.  Smith 
V.  Berrvman,  142  Mo.  App.  373,  127 
S.  W.  129.  N.  H.— Hart  v.  Folsom,  70 
N.  H.  213,  47  Atl.  603.  N.  Y.— People 
ex  rel.  Osterhout  v.  Perry,  13  Barb.  206; 
Matter  of  O'Rourke,  9  Misc.  564,  30 
N.  Y.  Supp.  375,  62  N.  Y.  St.  Rep. 
74.  N.  C— State  v.  Sermons,  169  N.  C. 
285,  84  S.  E.  337;  State  v.  Snipes,  161 
N.  C.  242,  76  S.  E.  243.  Pa.— Com. 
ex  rel.  Miller  v.  Stokley,  12  Phila.  316. 
S.  C— State  ex  rel.  Mauldin  v.  Mat- 
thews, 81  S.  C.  414,  62  S.  E.  695,  128 
Am.  St.  Rep.  919,  22  L.  R.  A.  (N.  S.) 
735,  16  Ann.  Cas.  182.  Can.— Merritt 
V.  Toronto,  25  Ont.  256. 

See  generally  the  title  "Mandamus." 
[a]  Ineffectual  Demand. — A  demand 
made  on  a  wrong  board  or  person,  to 
issue  a  license,  is  not  a  sufficient  one 
upon  which  to  base  a  mandamus  pro- 
ceeding against  the  board  having  au- 
thoritv  to  issue  a  license.  Decker  r. 
Gilbert,  140  Ky.  108,  130  S.  W.  960. 
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[b]  Conditions  Precedent  Not  Per- 
formed.— Mandamus  will  not  lie  to  com- 
pel the  issuance  of  a  license  where  the 
petitioner  has  not  performed  conditions 
prerequisite  to  the  issuance  thereof. 
Welsford  v.  Weidlein,  23  Kan.  601. 

[c]  The  right  to  have  the  license 
issued  must  appear  from  the  petition 
before  a  peremptory  writ  will  be 
granted.  Harrison  v.  People,  101  111. 
App.    224. 

6.  Cal.— Van  Vleck  v.  Board  of  Den- 
tal Examiners,  48  Pac.  223,  44  L.  R, 
A.  635.  m.— Illinois  State  Board  of 
Dental  Examiners  v.  People  ex  rel. 
Cooper,  123  111.  227,  13  N.  E.  201; 
People  V.  Dental  Examiners,  110  111. 
180;  Illinois  State  Board  of  Health  v. 
People,  102  111.  App.  614;  HarrisoD 
■V.  People,  101  111.  App.  224;  Illinois 
State  Board  of  Architects  v.  People,  93 
111.  App.  436.  la.— Bailey  r.  Ewart,  52 
Iowa  111,  2  N.  W.  1009.  Minn.— State 
r.  State  Medical  Examining  Board,  32 
Minn.  324,  20  N.  W.  238,  50  Am.  Rep. 
575.  Mo. — State  ex  rel.  Crandall  v.  Mc- 
intosh, 205  Mo.  589,  103  S.  W.  1078: 
State  ex  rel.  Johnston  v.  Lutz,  136  Mo. 
633,  38  S.  W.  323;  State  ex  rel.  Hath- 
away V.  State  Board  of  Health,  103 
Mo.  22,  15  S.  W.  322;  State  v.  Gregorv, 
83  Mo.  123,  53  Am.  Rep.  565.  N.  Y. 
Matter  of  Armstrong  v.  Murphy  No. 
],  65  App.  Div.  123,  72  N.  Y.  Supp. 
473;  People  ex  rel.  Worth  v.  Grant,  58 
Hun  455,  12  N.  Y.  Supp.  879;  People 
ex  rel.  Moses  v.  Gaynor,  77  Misc.  576, 
137  N.  Y.  Supp.  196;  People  ex  rel. 
Dorr  V.  Thacher,  42  Hun  349,  3  N.  Y. 
St.  Rep.  710.  N.  C— Barnes  f.  Com- 
missioners, 135  N.  C.  27,  47  S.  E.  737; 
Ewbank  v.  Turner,  134  N.  C.  77,  46 
S.  E.  508.  Ore.— Barmore  r.  Board 
Medical  Examiners,  21  Ore.  301,  28  Pac, 
8  Pa.— Com.  r.  Baldwin,  14  Phila.  93 
S.  0. — State  ex  rel.  Smith  v.  Matthews 
77  S.  C.  357,  57  S.  E.  1099;  Statt 
ex  rel.  Port  Roval  Mining  Co.  v.  Ha- 
good,  30  S.  C.  519,  9  S.  E.  686,  3  L. 
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the  discretionary  power  of  the  board  or  officer  was  exercised  arbi- 
trarily or  capriciously,  mandamus  will  afford  a  proper  remedy  to 
control  such  abuse  of  discretion.^  So  also,  it  \^^ll  issue  to  set  the  board 
or  officer  in  motion  where  they  refuse  or  neglect  to  exercise  their  dis- 
cretion." Where  a  former  license  has  been  revoked  for  good  cause, 
mandamus  will  not  lie  to   compel   the   issuance   of  another  license.* 

The  petition  in  the  mandamus  proceedings  must  affirmatively  show 
that  the   petitioner  is  a  person  qualified  to  be   granted   a  license." 

III.  REVIEW  OF  ACTION  OF  BOARD  OR  OFFICER  CHARGED 
WITH  DUTY  OF  ISSUING.  —  Statutes  sometimes  provide  for  an  ap- 
peal to  the  courts  from  orders  of  licensing  boards  or  officers  either 
refusing,^^  granting,^^  or  revoking  licenses.^^  But  unless  the  right  to 
appeal  is  expressly  granted,  none  can  be  taken, ^*  the  proper  remedy 


R.  A.  841.  Tenn. — State  v.  State  Board 
of  Dental  Examiners,  93  Tenn.  619,  27 
S.  W.  1019.  Wash.— State  ex  rel.  Brown 
V.  Board  of  Dental  Examiners,  38 
Wash.  325,  80  Pac.  544.  Wis.— State 
V.  Chittenden,  112  Wis.  569,  88  N.  W. 
587. 
See  generally  the  title  "Mandamus." 

7.  Colo. — Harding  v.  People,  10  Colo. 
387,  15  Pac.  727.  111.— Illinois  State 
Board  of  Dental  Examiners  v.  People 
ex  rel.  Cooper,  123  111.  227,  13  N.  E. 
201;  Illinois  State  Board  of  Examiners 
of  Architects  v.  People,  93  111.  App. 
436;  Illinois  State  Board  of  Dental 
Examiners  v.  People,  20  111.  App.  457. 
Mo. — State  ex  rel.  McCleary  v.  Adcock, 
206  Mo.  550,  105  S.  W.  270,  121  Am. 
St.  Eep.  681;  State  ex  rel.  Hathaway  v. 
State  Board  of  Health,  103  Mo.  22, 
15  S.  W.  322.  N.  Y.— People  ex  rel. 
Cumiskv  V.  Wurster,  14  App.  Div.  556, 
43  N.  Y.  Supp.  1088;  People  ex  rel. 
Moses  V.  Gaynor,  77  Misc.  576,  137 
N.  Y.  Supp.  196.  See  also  People 
ex  rel.  Lodes  v.  Department  of  Health, 
189  N.  Y.  187,  82  N.  E.  187,  13  L. 
R.  A.  (N.  S.)  894.  N.  C— Barnes  v. 
Commissioners,  135  N.  C.  27,  47  S.  E. 
737.  Pa. — Com.  v.  Baldwin,  14  Phila. 
93.  S.  C. — State  ex  rel.  Smith  v.  Mat- 
thews, 77  S.  C.  357,  57  S.  E.  1099. 
Tenn. — State  v.  State  Board  of  Dental 
Examiners,  93  Tenn.  619,  27  S.  W.  1019. 
Wash. — State  ex  rel.  Brown  v.  Board  of 
Dental  Examiners,  38  Wash.  325,  80 
Pac.  544. 

8.  Fla.— State  v.  Baker,  25  Fla.  598. 
la. — Bailey  v.  Ewart,  52  Iowa  111,  2 
N.  W.  1009.  N.  C— Barnes  r.  Commis- 
sioners, 135  N.  C.  27,  47  S.  E.  737; 
Ewbank  v.  Turner,  134  N.  C.  77,  46 
S.   E.   508.      R.    I.— Kenney    v.    State 


Board    of   Dentistry,   26   R.   I.   538,   59 
Atl.  932. 

9.  Harrison  v.  People,  121  111.  App. 
189. 

10.  Lopez  V.  Shuster,  5  Phil.  Isl.  65. 
See   generally  the   title    "Mandamus." 

[a]  Applicants  for  a  license  are  the 
proper  persons  to  institute  mandamus 
proceedings  therefor.  Dullea  v.  Select- 
men of  Peabody,  219  Mass.  196,  106 
N.  E.   852. 

11.  See  the  statutes,  and  Minu. 
Hunstiger  v.  Kilian,  130  Minn.  474, 
153  N.  W.  869.  Mont.— State  ex  rel. 
Seres  v.  First  District  Court,  19  Mont. 
501,  48  Pac.  1104.  R.  I.— State  Board 
of  Health  r.  Rov,  22  R.  I.  538,  48 
Atl.  802.  W&sh.— In  re  Littlefield,  61 
Wash.    150,    112    Pac.    234. 

12.  See  the  statutes,  and  Astfalk  v. 
Elizabeth,  84  N.  J.  L.  755,  87  Atl. 
461. 

13.  See  the  statutes,  and  Minn. 
Hunstiger  r.  Kilian,  130  Minn.  474, 
153  N.  W.  869.  Mont.— State  ex  rel. 
Seres  v.  First  District  Court,  19  Mont. 
501,  48  Pac.  1104.  Neb.— Munk  v. 
Frink,  81  Neb.  631,  116  N.  W.  525, 
17  L.  R.  A.  (N.  S.)  439.  R.  I.— State 
Board  of  Health  r.  Roy,  22  R.  I.  538, 
48  Atl.  802,  appellate  "division  of  the 
supreme  court.  Wash. — In  re  Little- 
field,  61  Wash.  150,  112  Pac.  234, 
"superior  court  in  and  for  the  county 
in  which  was  held  the  last  general 
meeting  of  said  board,  prior  to  the 
refusal  of  such  license." 

14.  Williams  r.  State  Board  of  Med- 
ical Examiners,  120  Minn.  313,  139  N. 
W.  500;  People  ex  rel.  Lodes  r.  Board 
of  Health,  189  N.  Y.  187,  82  N.  E. 
187,  13  L.  R.  A.  (N.  S.)  894;  Matter 
of  Armstrong  r.  Murphy  No.  2,  65 
App.  Div.   126,   72  N.  Y.  "Supp.  475. 
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in  such  cases  being  through  mandamus,  if  the  action  of  the  board  is 
arbitrary,  tyrannical  and  unreasonable.^'* 

Under  some  of  the  statutes  allowing  an  appeal  in  such  cases,  the 
court  does  not  try  the  matter  anew  as  an  administrative  body,^"  nor 
substitute  its  findings  for  those  of  the  board.^^  It  will  not  disturb 
the  action  of  the  board  unless  such  is  arbitrary,  oppressive  or  un- 
reasonable,^* or  is  without  evidence  to  support  it,^^  or  is  contrary  to 
law.^°     Under  other  statutes,  however,  the  cause  is  tried  de  novo.^* 

IV.  REMEDIES  FOR  COLLECTION  OF  LICENSE  FEES.^' 
A.  Generat-ly.  —  In  some  jurisdictions  the  statutes  specifically  pro- 
vide that  suit  may  be  brought  for  the  recovery  of  the  license  tax  or 
fee;^^  and  if  the  statute  or  ordinance  provides  a  remedy  for  its  en- 
forcement such  remedy  is  exclusive,^*  unless  it  appears  from  the 
statute  that  the  remedy  provided  therein  is  merely  cumulative  of  for- 
mer remedies.^'  Where  the  statute  or  ordinance  fails  to  provide  a 
remedy  for  the  enforcement  of  the  payment  of  a  license,  it  may  be 
collected  in  an  ordinary  action  for  debt,  the  amount  thereof  being 
definite  and  certain.^®    In  some  jurisdictions,  however,  the  courts  draw 


15.  People  ex  rel.  Lodes  v.  Dept. 
of  Health,  189  N.  Y.  187,  82  N.  E. 
187,  13  L.  E.  A.  (N.  S.)  894,  alternative 
writ,  not  peremptory.  See  also  supra, 
II. 

16.  Hunstiger  v.  Kilian^  130  Minn. 
474,  153  N.  W.  869. 

17.  Hunstiger  v.  Kilian,  130  Minn. 
474,  153  N.  W.  869. 

18.  Hunstiger  v.  Kilian,  130  Minn. 
474,   153   N.   W.   869. 

19.  Hunstiger  v.  Kilian,  130  Minn. 
474,   153   N.  W.  869. 

20.  Hunstiger  v.  Kilian,  130  Minn. 
474,  153  N.  W.  869;  Astfalk  v.  Eliz- 
abeth,  84   N.   J.   L.    755,    87    Atl.   461. 

21.  State  Board  of  Health  r.  Eoy, 
22  E.  I.  538,  48  Atl.  802;  In  re  Little- 
field,  61   Wash.  150,  112  Pac.  234. 

[a]  The  appeal  vacates  the  proceed- 
ings before  the  board,  so  far  as  results 
go,  and  brings  the  matter  up  before 
the  court,  de  novo,  for  trial  as  fully 
as  though  it  had  never  been  heard  be- 
fore the  board,  save  that  the  original 
charge  or  petition  remains  as  the  cause 
of  trial,  and  save,  also,  that  before  it 
can  be  so  tried  before  the  court  it 
must  have  been  brought  before  the 
board.  State  Board  of  Health  v.  Eoy, 
22  E.  I.  538,  48  Atl.  802. 

22.  Remedies  for  failure  to  take  out 
license,  see  infra,  VII. 

As  to  civil  actions  against  druggist 
for  failure  to  obtain  license,  see  10 
Standard  Proc.  993. 

23.  See  the  statutes. 
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24.  U.  S.— United  States  v.  North- 
western Development  Co.,  203  Fed. 
960,  122  C.  C.  A.  262;  United  States 
V.  Jourden,  193  Fed.  986,  113  C.  C. 
A.  606.  Ala. — Anniston  v.  Southern 
Ey.  Co.,  112  Ala.  557,  20  So.  915;  State 
V.  Fleming,  112  Ala.  179,  20  So.  846. 
Cal. — Monterey  v.  Abbott,  77  Cal.  541, 
18  Pac.  113,  20  Pac.  73;  State  v. 
Poulterer,  16  Cal.  514.  Ky. — Johnston 
V.  Louisville,  11  Bush  527.  Mo.— St. 
Ijouis  V.  United  Eailways  Co.,  263  Mo. 
387,  174  S.  W.  78;  State  ex  rel.  George 
V.  Dix,  159  Mo.  App.  573,  141  S.  W. 
445.  Neb. — German-American  Fire  Ins. 
Co.  V.  Minden,  51  Neb.  870,  71  N.  W. 
995.  S.  O. — State  ex  rel.  Heise  v.  Town 
Council,  6  Eieh.  404.  Utah.— Summit 
County  V.  Gustaveson,  18  Utah  351,  54 
Pac.  977,  action  in  assumpsit. 

25.  Anniston  v.  Southern  Ey.  Co., 
112  Ala  557,  20  So.  915;  Dunning  v. 
Thomasville  (Ala.  App.),  72  So.  276; 
State  V.  Nashville  Savings  Bank,  16 
Lea  (Tenn.)   111. 

26.  U.  S.— Philadelphia  r.  Atlantic  & 
P.  Tel.  Co.,  109  Fed.  55.  Ala.— Annis- 
ton r.  Southern  Ey.  Co.,  112  Ala.  557, 
20  So.  915;  State  v.  Fleming,  112  Ala. 
179,  20  So.  846;  Dunning  v.  Thomas- 
ville (Ala.  App.),  75  So.  276;  Foshee 
V.  State  (Ala.  App.),  72  So.  685.  Cal. 
State  V.  Poulterer,  16  Cal.  514.  Fla. 
Johnson  v.  Armour  &  Co.,  31  Fla.  413, 
12  So.  842.  Ky.— Lexington  v.  Wilson, 
118  Ky.  221,  80  S.  W.  811;  Portland 
Dry   Dock    &   Ins.   Co,   v.   Trustees   of 
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the  distinction  that  until  the  license  is  obtained,  an  action  of  debt 
will  not  lie  to  collect  the  fee,"  except  by  virtue  of  specific  statutory 
authority,28  the  only  remedy  being  by  a  criminal  prosecution  for  doing 
business  without  a  license,^^  or  by  an  action  in  debt  to  recover  the 
penalty  provided  by  the  statute  for  the  failure  to  obtain  a  license.^" 

By  Rule  To  Show  Cause.  —  In  some  jurisdictions,  a  rule  to  show 
cause  why  one  who  has  not  obtained  a  license  should  not  stop  his 
business,  may  be  obtained,^^  and  such  rule  may  embrace  the  col- 
lection of  the  license.^^ 

By  Levy  and  Sale  of  Property.  —  Some  statutes  provide  that  the  officer 
charged  with  the  collection  of  the  license  may  seize  and  sell  the  per- 
sonal property  of  the  delinquent  licensee  to  raise  the  amount  of  the 
license.^* 


Portland,  12  B.  Mod.  77.  Mo.— St. 
liouis  V.  United  Eailways  Co.,  263  Mo. 
387,  174  S.  W.  78;  State  ex  rel.  George 
V.  Dix,  159  Mo.  App.  573,  141  S.  W. 
445.  Neb.— Templeton  r.  Tekamah,  32 
Neb.  542,  49  N.  W.  373.  N.  J.— Jersey 
City  r.  North  Jersey  Street  Hy.  Co.,  78 
N.  J.  L.  72,  73  Atl.  609.  N.  Y.— Mayor, 
etc.  of  New  York  r.  Broadway  &  Sev- 
enth Ave.  E.  Co.,  97  N.  Y.  275;  Ar- 
nold V.  Ford,  53  App.  Div.  25,  65  N.  Y. 
Supp.  528,  8  N.  Y.  Ann.  Cas.  24.  Ohio. 
Cincinnati  v.  Beuhausen,  10  Ohio  Dec. 
(Reprint)  652,  22  W.  L.  Bui.  421.  Pa. 
Taylor  v.  Central  Pennsylvania  Tel.  & 
Supply  Co.,  8  Pa.  Dist.  92;  Harrisburg 
City  V.  East  Harrisburg  Passenger  Ey. 
Co.,  4  Pa.  Dist.  683;  New  Castle  f. 
Electric  Co.,  16  Pa.  Co.  Ct.  663.  Tenn. 
State  ex  rel.  Bonner  v.  Andrews,  131 
Tenn.  554,  175  S.  W.  563;  State  v. 
Nashville  Savings  Bank,  16  Lea  111. 
See  generally  the  title  "Debt." 
[a]  Effect  of  Imposition  of  Fine. 
(1)  A  statute  providing  that  a  fine 
may  be  imposed  as  a  penalty  for  non- 
payment of  the  license  does  not  con- 
stitute such  a  remedy  as  will  preclude 
the  enforcement  of  such  payment  by 
an  action  for  debt.  Ala. — State  v. 
Fleming,  112  Ala.  179,  20  So.  846.  Ky. 
Lexington  v.  Wilson,  118  Kv.  221,  80 
S.  W.  811.  Mo.— St.  Louis  "r.  United 
Railways  Co.,  263  Mo.  387,  174  S.  W. 
78.  Neb.— Templeton  r.  Tekamah,  32 
Neb.  542,  49  N.  W.  373.  Pa.— New 
Castle  V.  Electric  Co.,  16  Pa.  Co.  Ct. 
663.  (2)  But  see  City  Council  of 
Charleston  v.  Ashlev  Phosphate  Co.,  34 
S.  C.  541,  13  S.  E.  845,  wherein  it 
was  held  that  under  a  statute  provid- 
ing a  heavy  penalty  for  doing  business 
without  a  license,  but  making  no  pro- 
vision for  enforcing  by  action  the  pay- 


ment of  the  license  fee,  the  city  is 
restricted  to  the  enforcement  of"  the 
penalties  prescribed  and  cannot  main- 
tain an  action  to  recover  the  fee. 

[b]  For  complaint  held  sufficient, 
see  State  v.  Turnmire,  52  Mont.  331,  157 
Pac.  579. 

27.  Territory  v.  Kenney,  11  Ariz. 
353,  95  Pac.  93;  State  ex  rel.  Carter 
r.  Kail   (Mont.),  162  Pac.  385. 

28.  U.  S.— Second  Nat.  Bank  v.  Cald- 
well, 13  Fed.  429.  Cal.— Sonora  v.  Cur- 
tin,  137  Cal.  583,  70  Pac.  674;  Merced 
County  V.  Helm,  102  Cal.  159,  36  Pac. 
399;  EI  Dorado  v.  Meiss,  100  Cal.  268, 
34  Pac.  716;  Mendocino  County  r.  Bank 
of  Mendocino,  86  Cal.  255,  24  Pac. 
1002;  Monterey  v.  Abbott,  77  Cal.  541, 
IS  Pac.  113,  20  Pac.  73;  San  Luis 
Obispo  f.  Hendricks,  71  Cal.  242,  11 
Pac.  682;  Amador  r.  Kennedv,  70  Cal. 
458,  11  Pac.  757;  Los  Angeles  r.  South- 
ern Pacific  E.  E.  Co.,  61  Cal.  59.  Idaho. 
State  V.  Wall,  18  Idaho  300,  109  Pac. 
724.  Ohio.— State  v.  Gazlay,  5  Ohio 
14;  State  V.  Hibbard,  3  Ohio  63;  State 
f.  Proudfit,  3  Ohio  63;  Cincinnati  f. 
Beuhausen,  10  Ohio  Dec.  (Eeprint)  652, 
22  W.  L.  Bui.  421. 

29.  Territory  r.  Kenney,  11  Ariz. 
353,  95  Pac.  93;  Slate  ex  rel.  Carter 
V.  Kail   (Mont.),   162  Pac.  385. 

As  to  criminal  prosecution  for  doing 
business  without  a  license,  see  infra, 
VIT,  B. 

30.  See  infra,  VII,  A. 

31.  McGuire  v.  Vogh,  36  La.  Ann. 
812. 

32.  McGuire  t\  Vogh,  36  La.  Ann. 
812. 

33.  See  the  statutes,  and  Ga. — Car- 
roll r.  Wright,  131  Ga.  728,  63  S.  E. 
260.  Ky. — .Johnston  r.  Louisville,  11 
Bush  527.     Neb.— State    v.    Green,    27 
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B.  Jurisdiction.  —  Courts  of  limited  jurisdiction  have  no  authority 
over  suits  to  recover  license  fees  except  such  as  is  given  in  the  act 
defining  their  jurisdiction.**  Where  the  statute  gives  exclusive  juris- 
diction to  a  particular  judicial  officer,  an  action  for  the  prescribed 
license  fees  cannot  be  maintained  in  another  court." 

C.  Pleading.  —  An  ordinance  prescribing  the  license  fee  need  not 
be  set  out  in  full  in  the  complaint  brought  to  recover  the  fee;"  but 
it  is  sufficient  if  the  ordinance  can  be  identified  from  the  description 
given.'^  The  failure  to  comply  with  the  licensing  ordinance  must  be 
alleged." 

A  count  for  the  collection  of  fees  incurred  by  reason  of  the  de- 
linquent payment  may  be  joined  with  the  count  seeking  to  recover 
the  license  tax.*® 

V.  REMEDIES  TO  COMPEL  COLLECTION  OF  LICENSE  FEES. 
Mandamus  will  lie  to  compel  officers  charged  with  the  collection  of 
license  fees  to  perform  their  duty  in  this  respect.*"  Such  proceeding 
should  be  instituted  by  the  taxpayers  of  the  city  or  town.*^ 

VI.  REMEDIES  FOR  REFUND  OF  LICENSE  FEES.  — Many 
statutes  provide  that  where  a  license  tax  is  erroneously  paid,  the 
licensee  so  paying  may  recover  it  by  following  the  procedure  laid 
down  therein.*^     Or  an  action  as  for  money  had  and  received  will 


Neb.  64,  42  N.  W.  913.  N.  C— Wrought 
Iron  Eange  Co.  v.  Carver,  118  N.  C. 
328,  24  S.  E.  352;  Cowles  v.  Brittain, 
9  N.  C.  204,  may  be  executed  on  a 
Sunday.  Term.  —  State  v.  Nashville 
Savings  Bank,  16  Lea  111  (cumulative 
remedy  with  action  on  debt);  State 
V.  Manz,  6  Coldw.  557.  Can. — Cushen 
V.  Hamilton,  4  Ont.  L.  R.  265,  1  Ont. 
W.  R.  441. 

[a]  In  the  absence  of  such  statutes, 
(1)  however,  a  seizure  and  sale  of  the 
property  is  not  a  proper  remedy  to  en- 
force the  payment  of  a  license  fee. 
Johnson  v.  Armour  &  Co.,  31  Fla.  413, 
12  So.  842.  (2)  See  McGuire  v.  Vogh, 
36  La.  Ann.  812,  wherein  the  court, 
holding  that  a  levy  and  sale  of  prop- 
erty was  inapplicable  to  the  collection 
of  license  fees,  said:  "A  license  could 
not  be  collected  by  the  sale  of  an 
occupation,  and  it  is  upon  an  occupa- 
tion that  the  license  is  imposed." 

34.  Com.  V.  Central  Consumers'  Co., 
122  Ky.  418,  91  S.  W.  711,  county 
court. 

[a]  If  the  legality  of  a  license  tax 
Is  denied,  an  action  brought  in  the  jus- 
tice's court  to  recover  the  tax  must 
be  transferred  to  the  superior  court. 
Santa  Cruz  v.  Santa  Cruz  R.  Co.,  56 
Cal.  143;  Santa  Barbara  v.  Stearns,  51 
Cal.   499. 

As  to  jurisdiction  of  justices*  courts 
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generally  over  taxes,  licenses,  etc.,  see 
the  title   "Justices  of  the  Peace." 

35.  Incorporated  Town  of  Scranton 
r.  Hensen,  163  Iowa  457,  144  N.  W. 
1024. 

36.  Nashville,  Chattanooga  &  St. 
Louis  Ry.  Co.  v.  Alabama  City,  134 
Ala.  414,  32  So.  731;  Goldthwaite  ©. 
City  Council  of  Montgomery,  50  AUi. 
486. 

Pleading  ordinances  generally,  see 
the  title  "Municipal  Corporations." 

37.  Nashville,  C.  &  St.  L.  Ry.  Co. 
r.  Alabama  Citv,  134  Ala.  414,  32  So. 
731;  Goldthwaite  v.  City  Council  of 
Montgomery,  50   Ala.  486. 

38.  Nashville,  C  &  St.  L.  Ry.  Co. 
r.  Alabama  City,  134  Ala.  414,  32  So. 
731. 

39.  Southern  Car  &  Foundry  Co.  v. 
Calhoun  County,  141  Ala.  250,  37  So. 
425. 

40.  State  ex  rel.  Bonner  v.  Andrews, 
131  Tenn.  554,  175  S.  W.  563.  See  gen- 
erally the  title  "Mandamus." 

Mandamus  to  compel  issuance  of  li- 
cense, see  supra,  II. 

41.  State  ex  rel.  Bonner  v.  Andrews, 
131  Tenn.  554,  175  S.  W.  563. 

42.  See  generally  the  statutes  and 
the  following:  Bigbee  Fertilizer  Co.  v. 
Smith,  186  Ala.  552,  65  So.  27;  Hotel 
Richmond  Corp.  v.  Com.,  118  Va.  607, 
88  S.  E.  173. 
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lie.*^  Money  paid  to  a  board  at  the  time  of  making  application  for 
a  license  may  be  recovered  in  an  action  for  debt  if  the  board  fails  to 
grant  the  license.** 

If  the  court  is  satisfied  that  the  applicant  is  erroneously  charged 
with  a  license  tax,  the  court  should  make  an  order  that  it  be  refunded 
to  him." 

VII.  REMEDIES  FOR  FAILURE  TO  TAKE  OUT  LICENSE. 
A.  By  Action  for  Penalty.  —  Many  of  the  statutes  or  ordinances 
provide  for  the  payment  of  a  fine  as  a  penalty  for  a  failure  to  obtain 
a  license;*"  and  where  this  is  so,  an  action  of  debt  \\ill  lie  to  collect 
such  penalty.*^  It  is  proper  to  join  two  counts  charging  the  viola- 
tion of  different  sections  of  the  statute  or  ordinance.*^ 

Distress  To  Enforce  Penalty.  —  In  some  jurisdictions,  distress  and 
sale  of  property  is  a  proper  remedy  to  enforce  the  payment  of  a  pen- 
alty for  failure  to  take  out  a  license,*'  but  to  warrant  such  remedy, 
authority  therefor  must  be  expressly  conferred  by  the  statute.^" 

B.  By  Indictment  or  Information.  —  1.  Generally.  —  The  fact 
that  the  statute  gives  the  right  to  enforce  the  payment  of  the  license 
fee  by  a  civil  action^^  does  not  merge  the  right  to  prosecute  criminally 
for  failure  to  procure  a  license,^^  and  conversely,  the  remedy  by 
criminal  prosecution  for  failure  to  pay  the  tax  does  not  prevent  the 
bringing  of  an  action  to  collect  it.^^ 

2.  Form  and  SufiBciency.^*  —  In  accordance  with  general  rules  else- 
where discussed,^^  the  indictment  or  information  charging  the  viola- 
tion of  an  act  providing  for  the  payment  of  a  license  as  a  prerequisite 


43.  Walsh  V.  Denver,  11  Colo.  App. 
523,  53  Pac.  458;  Chicago  v.  Sperbeck, 
69  111.  App.  562. 

44.  Astfalk  v.  Elizabeth,  84  N.  J.  L. 
755,  87  Atl.  461. 

45.  Hotel  Richmond  Corp.  v.  Com., 
118  Va.  607,  88  S.  E.  173. 

46.  See  generally  the  statutes. 

47.  Ala.— Browne  v.  Mobile,  122  Ala. 
159,  25  So.  223.  Cal.— Los  Angeles  v. 
Southern  Pacific  R.  Co.,  61  Cal.  59.  lU. 
Indiana  Millers'  Mutual  Fire  Ins.  Co. 
V.  People,  65  111.  App.  355.  Mo. 
Louisiana  v.  Lang,  181  Mo.  App.  670, 
164  S.  W.  641.  Neb. — Western  Union 
Telegraph  Co.  v.  Franklin,  93  Neb.  704, 
141  N.  W.  819.  Tenn.— Cate  v.  State, 
3  Sneed  120. 

As  to  actions  for  fines  generally,  see 
the  title  "Penalties^  Forfeitures  and 
Pines. ' ' 

[a]  Nature  of  Proceeding. — The  pro- 
ceeding is  criminal  in  form,  but  is  in 
the  nature  of  a  civil  suit.  Western 
Union  Tel.  Co.  v.  Franklin,  93  Neb. 
704,   141    N.   W.    819. 

[b]  For  complaints  held  sufficient, 
see  Browne  v.  Mobile,  122  Ala.  159,  25 
So.  223. 


48.  City  of  Louisiana  v.  Lang,  181 
Mo.  App.  670,  164  S.  W.  641. 

49.  Reading  City  v.  Reading  Steam 
Heat  &  Power  Co.,  20  Pa.  Co.  Ct. 
411. 

50.  Reading  City  v.  Reading  Steam 
Heat  &  Power  Co.,  20  Pa.  Co.  Ct. 
411. 

51.  See  supra,  IV,  A. 

52.  State  v.  Wall,  18  Idaho  300,  109 
Pac.  724;  Bingham  Co.  v.  Fidelity  A; 
Deposit  Co.,  13  Idaho  34,  88  Pac.  829. 

53.  Canton  v.  McDaniel,  188  Mo. 
207,  86  S.  W.  1092. 

Remedies  for  collection  of  license  fees 
or  taxes,   see  supra,   IV. 

54.  Indictment  or  information  for 
selling  intoxicating  liquors  without  a 
license,   see   14  Standakd   Puoc.   414. 

Where  druggist  carries  on  business 
without  a  license,  see  10  Standakd 
Proc.  990. 

Where  hawker  and  peddler  sells  with- 
out a  license,  see  10  Standard  Pace. 
970,  et  seq. 

55.  See  generally  the  title  "Indict- 
ment and  Information." 
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to  the  pursuance  of  a  certain  occupation  or  act  must  allege  the  pre- 
cise facts  necessary  to  constitute  the  offense,'^  although  if  it  charge 
the  offense  in  the  language  of  the  statute,  or  in  terms  substantially 
equivalent  thereto,  it  is  generally  sufficient.^^  The  fact  that  the  de- 
fendant conducted  the  prohibited  business  or  did  the  prohibited  act 
without  a  license  must  be  specifically  alleged  f^  and  it  must  be  shown 


56.    Ala. — Williams  v.  State,  150  Ala. 
84,  4.3  So.  182;  Hill  v.  State,  120  Ala. 
392,    24    So.    929;    Mosby    r.    State,   9S 
Ala.  50,  13  So.  148;  Sterne  v.  State,  20 
Ala.  43.     Cal. — Ex  parte  Mansfield,  106 
Cal.  400,  39  Pac.  775.     Colo.— Koike  v. 
People,  57  Colo.  414,  142  Pae.  415.  Oonn. 
State   r.  Tyrrell,  73  Conn.  407,  47  Atl. 
686;   State  r.  Gallagher,  72  Conn.  604, 
45  Atl.  430.     D.  C— District  of  Colum- 
bia V.  Nau,  9  Mackev  547.     Ind.— Beu- 
ham   V.   State,   116  Ind.   112,   18   N.   E. 
454.      Ky. — Com.     f.     Montedonico,     13 
Ky.  Op.  347,  6  Kv.  L.  Rep.  654.     Md. 
State  V.  Insley,  64"Md.  28,  20  Atl.  1031; 
Spielman  v.  State,  27  Md.  520.     Mass. 
Cora.    V.   Prav,    13     Pick.     359.      Miss. 
Hendon   v.    State,    61    Mise.    146.     Mo. 
State   V.  Bennett,    102    Mo.    356,   14   S. 
W.    865,    10    L.    R.    A.    717;    State    f. 
Eenkard,  150  Mo.  App.  570,  131  S.  W. 
168.    N.  Y.— People  i\  Waeke,  77  Mise. 
196,  137  N.  Y.  Supp.  652.     N.  C— State 
V.  Strauss,   77   N.   C.   500,  that   defend- 
ant failed  or  refused  to  pay  the  license 
fee    "for    the    space    of     five     days." 
S.    C— State   f.  Hayne,   4   S.     C.    403; 
State  t'.  Chapeau,  4  S.  C.  378;  State  v. 
Powell,  10  Rich.  L.  373.     S.  D.— Dead- 
wood  f.   Allen,   8   S.  D.   618,   67  N.  W. 
835.      Tex.— Mistrot    r.    State,    72    Tex. 
Crim.   408,   162   S.  W.   833;    Longenotti 
V.  State,  22  Tex.  App.  61,  2  S.  W.  620; 
Rather    v.    State,    15    Tex.     App.     556; 
Lewis  V.  State,  14  Tex.  App.  230.     Vt. 
State   I'.    Perkins,    88    Vt.    121,   92    Atl. 
1;  State  r.  Brown,  72  Vt.  410,  48  Atl. 
652;    Winooski    v.    Gokev,   49    Vt.    282. 
Va.— Com.  V.  Nax,  13   Gratt.  (54  Va.) 
789. 

[a]  Employment  Agency. — An  in- 
dictment charging  the  defendant  with 
a  violation  of  an  act  providing  for  the 
taking  out  of  a  license  to  maintain  an 
employment  agency  within  a  city  or 
town  is  insufficient  if  it  merely  shows 
that  the  defendant  conducted  such  a 
business  without  a  license  in  some 
county,  the  territory  of  which  is  not 
wholly  within  any  citv  or  town.  Koike 
V.  People,  57  Colo.  414,  142  Pac.  415. 

[b]  Owner  of  Vehicle. — An  informa- 
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tion  for  a  violation  of  an  ordinance 
prescribing  that  the  "owner  of  the 
vehicle"  should  obtain  a  license,  is  de- 
fective if  it  fails  to  allege  that  the 
defendant  owned  a  vehicle.  State  v. 
Tyrrell,  73  Conn.  407,  47  Atl.  686. 

[c]  Cliarges  Held  Sufficient.  —  See 
the  following  cases:  Ind. — State  v.  Car- 
penter, 158  Ind.  368,  63  N.  E.  717.  la. 
State  V.  Wilhite,  132  Iowa  226,  109 
N.  W.  730.  Mo.— State  v.  Little,  76 
Mo.  52  (name  of  person  upon  whom 
defendant  practiced  medicine  need  not 
be  stated);  State  v.  Willis,  37  Mo.  192; 
State  r.  Miller,  24  Mo.  532,  name  of 
buyer  of  goods  need  not  be  alleged. 
Mont. — Bozeman  r.  Cadwell,  14  Mont. 
480,  36  Pac.  1042.  E.  I.— State  v.  Kan*, 
15  R.  I.  541,  9  Atl.  848.  Vt.— State 
r.  Jarvis,  89  Vt.  239,  95  Atl.  541. 

57.  Ind. — Benham  r.  State,  116  Ind 
112,  18  N.  E.  454.  la.— State  v.  Ken- 
dig,  133  Iowa  164,  110  N.  W.  463.  Mass. 
Com.  f.  Danziger,  176  Mass.  290,  57 
N.  E.  461.  Mo.— State  r.  Stogsdale,  67 
Mo.  630;  State  r.  Kesslering,  12  Mo. 
565.  R.  I.— State  v.  Kane,  15  R.  I. 
541,  9  Atl.  848.  S.  C— State  v.  Napier, 
63  S.  C.  60,  41  S.  E.  13.  Tex.— Wright 
r.  State,  41  Tex.  Crim.  200,  53  S.  W. 
640;  Baldwin  v.  State,  21  Tex.  App. 
591,  3  S.  W.  109.  Vt.— Winooski  V. 
Gokey,  49  Vt.  282. 

See  generally  12  Standard  Proc.  437, 
et    seq. 

58.  Ala.— Merritt  v.  State,  59  Ala 
46;  May  v.  State,  9  Ala.  167.  Ark. 
Hubman  r.  State,  61  Ark.  482,  33  S.  W. 
843.  Ky.— Mork  v.  Com.,  6  Bush  397; 
Com.  V.  Smith,  6  Bush  303.  Mass. 
Com.  V.  Thompson,  2  Allen  507.  Mo. 
State  V.  Bennett,  102  Mo.  356,  14  S.  W. 
865,  10  L.  R.  A.  717;  State  v.  Jacobs, 
38  Mo.  379.     N.  Y.— People  v.  Wacke, 

77  Misc.  196,  137  N.  Y.  Supp.  652; 
People  V.  Jefferson,  3  N.  Y.  Crim.  572. 
S.  C— State  V.  Hayne,  4  S.  C.  403. 
Tex. — Rather  v.  State,  15  Tex.  App. 
556. 

fa]  Held  Sufficient  Charge. — See  thb 
following  cases:  Minn. — State  r.  Finch, 

78  Minn.  118,  80  N.  W.  856,  46  L.  B. 
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that  the  forbidden  business  was  engaged  in  and  followed  by  the  de- 
fendant or  his  agents  as  a  business  ;^^  but  it  need  not  be  alleged  that 
it  was  engaged  in  for  profit,^°  unless,  of  course,  this  fact  is  made 
an  element  of  the  offense."  Where  the  refusal  of  payment  of  the 
license  is  made  the  punishable  offense,  the  indictment  or  information 
must  show  that  a  demand  made  was  refused.®^  It  must  appear  from 
the  indictment  that  the  offense  was  committed  at  such  a  time  as  to  be 
within  provisions  of  the  statute/^ 

Where  intent  is  not  made  an  element  of  the  offense  it  should  not 
be  alleged.'* 

Negativing  Exceptions.  —  In  accordance  with  the  general  rule,""  where 
the  act  under  which  a  defendant  is  indicted  for  a  failure  to  obtain  a 
license  contains  some  exception  constituting  a  material  part  of  the 
description  of  the  offense,  the  indictment  must  negative  such  excep- 


A.  437.  Tenn. — State  v.  Seinknecht, 
136  Tenn.  130,  188  S.  W.  534;  State 
V.  Sprinkle,  7  Humph.  36.  Va. — Com. 
t;.  Nax,  13  Gratt.  (54  Va.)  789.  Wis. 
Neuman  v.  State,  76  Wis.  112,  45  N.  W. 
30. 

[b]  Length  of  Time. — Where  the 
amount  of  the  license  fee  is  decreased 
accordingly  as  the  length  of  time  in 
which  the  licensed  business  is  followed 
increases,  the  indictment  is  subject  to 
quashal  if  it  fails  to  state  the  length 
of  time  the  business  was  conducted. 
Mistrot  V.  State,  72  Tex.  Grim.  408, 
162  S.  W.  833. 

59.  Ala.— Merritt  i'.  State,  59  Ala 
46,  Childs  V.  State,  52  Ala.  14;  Cousins 
r.  State,  50  Ala.  113,  20  Am.  Eep.  290; 
Huttenstein  v.  State,  37  Ala.  157; 
Sterne  v.  State,  20  Ala.  43.  Conn. 
State  V.  Gallagher,  72  Conn.  604,  45 
Atl.  430.  Ind.— Alcott  v.  State,  8 
Blackf.  6.  Ky.— Com.  v.  Standard  Oil 
Co.,  27  Ky.  L.  Kep.  1073,  87  S.  W. 
1090,  not  necessary  to  allege  a  sale 
to  any  particular  person  in  order  to 
state  an  offense.  Mo. — Canton  r.  Mc- 
Daniel,  188  Mo.  207,  86  S.  W.  1092; 
State  V.  Whittaker,  33  Mo.  457;  State 
V.  Cox,  32  Mo.  566;  State  v.  Hunter, 
5  Mo.  360.  N.  C— State  v.  Sheppard, 
138  N.  C.  579,  50  S.  E.  231.  Tex. 
Eather  v.  State,  15  Tex.  App.  556; 
Viser  v.  State,  10  Tex.  App.  86. 

[a]  Description  of  Business. — It  is 
not  necessary  to  set  forth  the  facts 
which  constitute  the  business  or  occu- 
pation engaged  in.  Sterne  v.  State,  20 
Ala.  43. 

[bl  Sufficient  Averments.— (1)  Al- 
legation that  the  defendant  "did  keep 
a   restaurant"    is   sufficient.      Hutten- 


stein V.  State,  37  Ala.  157.  (2)  Where 
a  statute  makes  it  a  criminal  offense 
to  "engage  in  the  business  of  procur- 
ing laborers,"  etc.,  it  is  sufficient  to 
charge  in  the  indictment  that  a  per- 
son "engaged  in  procuring  laborers," 
etc.  State  v.  Roberson,  136  N.  C.  587, 
48   S.  E.  595,   136  N.  C.  591. 

60.  Ala.— Pike  v.  State,  35  Ala. 
419;  Spaight  v.  State,  29  Ala.  32.  Mo. 
State  V.  Rucker,  24  Mo.  557.  Mont. 
Bozeman  v.  Cadwell,  14  Mont.  480,  38 
Pac.   1042. 

61.  O'Neal  v.  State,  51  Tex.  Grim. 
100,  100  S.  W.  919;  Longenotti  f.  State, 
22  Tex.  App.  161,  2  S.  W.  620;  Cousins 
V.  Com.,  19  Gratt.  (60  Va.)  807. 

62.  Mayers  v.  State,  8  Ark.  222; 
Christman  v.  State,  76  Tex.  Grim.  261, 
174  S.  W.   342. 

63.  See  Dentler  v.  State,  112  Ala. 
70,  20  So.  592;  Bibb  v.  State,  83  Ala. 
84,  3  So.  711;  Mclntyre  v.  State,  55 
Ala.  167;  and  12  Standard  Proc.  415. 

[a]  But  under  a  statute  making  it 
penal  to  carry  on  a  business  without  a 
license  after  January  15th  in  any  year 
in  which  a  license  is  required,  the  in- 
dictment need  not  allege  that  the  de- 
fendant carried  on  the  business  since 
such  date.  "If  the  offense  was  com- 
mitted before  that  date,  in  a  year  the 
defendant  had  license  to  engage  in  the 
business,  that  was  defensive  matter  to 
be  pleaded  and  proved."  Dentler  v. 
State,  112  Ala.  70,  20  So.  592. 

64.  Com.  V.  Lavery,  188  Mass.  13, 
73  N.  E.  884;  St.  Louis  v.  Sternberg, 
69  Mo.  289.  See  generally  12  Standard 
Proc.  402,  et  seq. 

65.  See  generally  12  Standard  Pboc. 
458,  et  seq. 
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tion;"  but  it  is  otherwise  if  the  exception  is  separable  from  the  de- 
scription and  is  not  an  injn*edient  of  such  offense.*^ 

Where  the  penalty  for  a  violation  of  a  license  law  is  a  fine  "three 
times  the  amount  of  the  state  license,"  the  indictment  must  show  thp 
class  to  which  the  defendant  belongs  in  order  that  the  penalty  may 
be  known."  So  where  the  amount  of  the  annual  sales  is  a  determin- 
ing element  in  fixing  the  penalty,  it  should  be  alleged."" 

3.  Trial."  —  a.  Questions  of  Law  and  Fact.''^  —  It  is  a  question 
for  the  jury  to  determine  whether  one  charged  with  conducting  a 
business  without  a  license  was  acting  therein  under  a  license,  or 
whether  he  was  engaged  in  the  enterprise  for  himself." 

b.  Variance.''^  —  An  indictment  or  information  charging  the  sale 
of  certain  named  goods  without  a  license  is  not  sustained  by  but  ia 
variant  from,  proof  showing  the  sale  of  different  articles.''*  So  also, 
where  the  indictment  charges  the  defendant  with  engaging  in  a  cer- 
tain occupation  and  the  proof  shows  him  to  be  engaged  in  another, 
there  is  a  fatal  variance.'^* 

c.  Verdict.''^  —  In  a  prosecution  for  failure  to  pay  a  license  tax, 
the  special  verdict  returned  is  fatally  defective  unless  it  sets  forth 
the  trade  or  occupation  carried  on  by  the  defendant,"  and  that  the 
defendant  carried  on  such  business  without  a  license  f^  and  the  specific 
provisions  of  the  ordinance  which  it  is  alleged  was  violated  by  the 


66.  Ala.— Mosby  v.  State,  98  Ala.  50, 
13  So.  148.  Ark.— Hubman  f.  State, 
61  Ark.  482,  33  S.  W.  843.  Mo.— State 
V.  Eenkard,  150  Mo.  App.  570,  131  S. 
W.  168. 

67.  Colo. — Harding  v.  People,  10 
Colo.  387,  15  Pac.  727.  Ia.— State  r. 
Kendig,  133  Iowa  164,  110  N.  W.  463. 
Md.— Weber  v.  State,  116  Md.  402,  81 
Atl.  606;  Watson  v.  State,  105  Md.  650, 
66  Atl.  635.  Mo.— State  v.  Cox,  32  Mo. 
566.  N.  Y.— People  v.  Mcintosh,  5  N. 
Y.  Crim.  38;  People  v.  Jefferson,  3  N. 
Y.  Crim.  572. 

See  generally  12  Standakd  Proc.  458, 
et  seq. 

68.  Williams  v.  State,  150  Ala.  84, 
43   So.  182. 

[a]  But  it  Is  not  necessary  to  al- 
lege the  price  of  the  license,  the  busi- 
ness or  profession  engaged  in  being 
alleged.  Cousins  v.  State,  50  Ala.  113, 
20  Am.  Rep.  290.  But  see  Rather  f. 
State,  15  Tex.  App.  556  (wherein  it 
was  held  necessary  to  allege  the  price 
of  the  license  where  the  penalty  is 
regulated  by  the  amount  of  license  tax 
due) ;  Sheffield  v.  State,  14  Tex.  App. 
238;  Archer  v.  State,  9  Tex.  App.  78; 
Spears  v.  State,  8  Tex.  App.  467. 

69.  See  State  v.  Chapeau,  4  S.  C. 
378. 


70.  See  generally  the  title  "Trial." 

71.  See  generally  the  title  "Province 
of  Judge  and  Jury." 

72.  Com.  V.  Lavery,  188  Masa.  13, 
73  N.  E.  884. 

73.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof. ' ' 

74.  Com.  f.  Standard  Oil  Co.,  25  Ky. 
L.  Rep.  2116,  80  S.  W.  206;  City  oi 
St.  Louis  V.  Klausmeier,  212  Mo.  724, 
111  S.  W.  507,  charged  with  vending 
"whole  milk,"  while  evidence  shows 
that  "skimmed  milk"  was  sold. 

75.  City  of  Carterville  v.  Gibson. 
259  Mo.  499,  168  S.  W.  673,  L.  R.  A. 
1915A,  106;  Neck  City  r.  Griffith,  184 
Mo.  App.  328,  168  S.  W.  1137, 

[a]  A  conviction  ■will  not  he  sus- 
tained if  the  indictment  charges  the 
defendant  with  "operating  and  main- 
taining a  telephone  company"  without 
a  license  while  the  proof  shows  him 
to  be  merely  an  agent  of  such  com- 
pany. Neck  City  v.  Griffith,  184  Mo. 
App.  328,  168  S.'W.  1137. 

76.  See  generally  the  title  "Ver- 
dict." 

77.  State  v.  Finlayson,  113  N.  C.  628, 
18  S.  E.  200. 

78.  State  v.  Crump,  104  N.  C.  763, 
10  8.  E.  468. 
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defendant   should   be   set   out   in   the   special   verdict   of   the   jury.''^ 
Vni.  RESTRAINING  COLLECTION  OF  LICENSE  FEE.«<^  —  The 

enforcement  of  a  void  city  ordinance  or  a  statute  requiring  the  pay- 
ment of  a  license  before  engaging  in  a  certain  occupation  may  be 
enjoined  where  some  ground  for  the  interposition  of  equity  jurisdic- 
tion is  shown  f'^  and  in  some  jurisdictions,  the  statutes  give  the  right 
of  enjoining  the  collection  of  the  license  fee  as  an  additional  remedy 
to  test  the  validity  of  the  statute  or  ordinance,^^  In  a  few  jurisdic- 
tions, the  statutes  expressly  forbid  the  enjoining  of  the  collection  of 
a  license  tax;^^  but  leave  the  payee  to  his  remedy  of  a  suit  at  law 
to  recover  the  license  fee  paid  under  protest.^* 

IX.  IN  RESPECT  OF  REAL  PROPERTY.**  —  A  licensee  of  real 
property  may  maintain  an  action  on  the  case  against  one  obstructing 
his  rights  as  such  licensee." 

Pleading  License  as  a  Defense.  —  Where  a  license  is  relied  on  as  a  de- 
fense to  justify  the  performance  of  acts  on  the  land  of  another,  it 
must  be  specially  pleaded  ;^^  but  such  special  plea  is  necessary  only 


79.  State  v.  Finlayson,  113  N.  C. 
628,  18  S.  E.  200. 

80.  Eestraining  collection  of  taxes 
generally,  see  the  title  "Taxation." 

81.  Ga. — Hewin  v.  Atlanta,  121  Ga. 
723,  49  S.  E.  765,  67  L.  R.  A.  795. 
111.— Wilkie  V.  Chicago,  188  111.  444,  58 
N.  E.  1004,  80  Am.  St.  Rep.  182;  Chi- 
cago V.  Collins,  175  111.  445,  51  N.  E. 
907,  67  Am.  St.  Rep.  224,  49  L.  R.  A. 
408.  Ind. — Grossman  v.  Indianapolis, 
173  Ind.  157,  88  N.  E.  945,  89  N.  E. 
862.  Ore.— Kellaher  v.  Portland,  57 
Ore.  575,  110  Pac.  492,  112  Pac.  1076. 
S.  D. — Michel  Brewing  Co.  v.  State,  19 
8.  D.  302,  103  N.  W.  40,  70  L.  R.  A. 
911. 

See  also  Butler's  Appeal,  73  Pa.  448, 
•wherein  the  enforcement  was  enjoined 
because  the  act  provided  for  no  remedy 
of  enforcement  except  one  which  the 
court   held   to   be   unconstitutional. 

[a]  The  illegality  of  the  license-tax 
is  not  suffllcient  alone  to  invoke  the  aid 
of  a  court  of  equity,  but  there  must 
exist,  in  addition,  special  circumstances 
bringing  the  case  under  some  recog- 
nized head  of  equity  jurisdiction,  such 
fts  that  the  enforcement  of  the  tax 
would  lead  to  a,  multiplicity  of  suits, 
or  produce  irreparable  injury,  or,  where 
the  property  is  real  estate,  throw  a 
cloud  upon  the  title  of  the  complain- 
ant. Shelton  v.  Piatt,  139  U.  S.  591, 
11  Sup.  Ct.  646,  35  L.  ed.  273;  Allen 
V.  Pullman's  Palace  Car  Co.,  139  U.  S. 
658,  11  Sup.  Ct.  682,  35  L.  ed.  SOS; 
Second  Nat.  Bank  v.  Caldwell,  13  Ted. 
t29. 


82.  See  the  statutes,  and  Wrought 
Iron  Range  Co.  v.  Carver,  118  N.  C. 
328,  24  S.  E.  352. 

[a]  Under  such  a  statute  it  Is  left 
to  the  discretion  of  the  taxpayer  to 
pay  the  tax  and  sue  to  recover  it  back 
or  proceed  by  way  of  an  injunction. 
Wrought  Iron  Range  Co.  v.  Carver,  118 
N.   C.   328,   24   S.   E.   352, 

83.  See  the  statutes,  and  Western 
Union  Tel.  Co.  v.  Winnsboro,  71  S.  C. 
231,  50   S.   E.   870. 

84.  Western  Union  Tel.  Co.  v.  Winns- 
boro, 71  S.  C.  231,  50  S.   E.  870. 

[a]  Such  remedy  is  adequate  and 
the  proper  one  where  no  ground  for 
equitable  interposition  is  shown  other 
than  the  invaliditv  of  the  license  act. 
Shelton  v.  Piatt,  139  U.  S.  591,  11  Sup. 
Ct.  646,  35  L.  ed.  273. 

85.  As  to  definition  of  license  as 
applied  to  real  property,  see  supra,  I. 

86.  Case  v.  Weber,  2  Ind.  108.  See 
also  18  Standard  Proc.  639,  et  seq. 

87.  Cal.— Alford  v.  Barnum,  45  Cal. 
482.  Ind.— Chase  f.  Long,  44  Ind.  427; 
Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  Gronour  v.  Daniels,  7  Blackf. 
108;  Crabs  v.  Fetick,  7  Blackf.  373. 
Mass. — Ruggles  f.  Lesure,  24  Pick.  187, 
N.  Y. — Margolys  &  Co.  f.  Goldstein,  96 
N.  Y.  Supp.  185.  Vt.— Hill  r.  Morey, 
26  Vt.  178.  Wis.- Lockhart  r.  Geir, 
54  Wis.  133,  11  N.  W.  245,  answer 
held  sufficient  to  allow  evidence  of  a 
license  to  be  given.  Eng. — Taylor  v. 
Smith,  7  Taunt.  156.  2  E.  C.  L.  304, 
129  Eng.  Reprint  62;  Bennett  V.  All- 
cott,  2  T.  R.  166,  100  Eng.  Reprint  90. 
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when  the  license  was  given  by  the  plaintiff  himself,®'  and  not  wher 
the  defendant  stands  in  the  shoes  of  one  claiming  title  as  againsi 
the  plaintiff.®' 


[a]  It  Cannot  B©  Shown  Under  the 
General  Denial. — Ind. — Chase  r.  Long, 
44  Ind.  427;  Crabs  r.  Fetick,  7  Blackf. 
373.  Mass. — Ruggles  v.  Lesure,  24  Pick. 
187.     Vt.— Hill   r.   Moray,   26   Vt.   178. 
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Wis.— Lockhart  v.  Geir,  54  Wis.  133,  i: 
N.  W.  245. 

88.  Child  V.  Allen,  33  Vt.  476. 

89.  Child  f.  Allen,  33  Vt.  476. 
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Admiralty ; 

Animals ; 

Chattel  Mortgages; 

Inns  and  Innkeepers; 

Landlord  and  Tenant ; 

Lands  and  Land  Transfers; 

La-v^'yer  and  Client; 

Livery  Stables; 

Logs  and  Logging ; 

Maritime  Liens; 

Wharves. 


Mechanics '  Liens ; 

Mines  and  Minerals; 

Mortgages ; 
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Sales ; 
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Seamen ; 

Ships  and  Shipping; 

Vendor  and  Purchaser; 
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For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     DEFINITIONS     AND     GENERAL     STATEMENT.  —  A.    In 

General.  —  A  lien  is  defined  as  a  hold  or  claim  which  one  person  has 
upon  the  property  of  another  as  security  for  some  debt  or  charge.^ 

Cfreation.  —  Liens  can  only  be  created  by  agreement,  express  or  im- 
plied, or  by  some  fixed  rule  of  law.^ 


1.  Bouv.  L.  Diet.,  quoted  in  U.  S. 
The  Menominie,  36  Fed.  197.  Minn. 
Atwater  i;.  Manchester  Sav.  Bank,  45 
Minn.  341,  48  N.  W.  187,  12  L.  R.  A. 
741.  N.  Y. — United  States  Oxygen  Co. 
t.  Buge,  136  N.  Y.  Snpp.  297,  affirmed 
153  App.  Div.  900,  138  N.  Y.  Supp. 
1146.  Pa. — Meaner  v.  Goldsmith,  216 
Pa.  489,  65  Atl.  1084,  10  L.  R.  A.  (N. 
S.)  342.  Tex.— Hunker  v.  Estes  (Tex. 
Civ.  App.),  159  S.  W.  470.  Utah.— Gill- 
mor  1-.  Dale,  27  Utah  372,  75  Pac.  932. 

fa]  A  lien,  in  its  most  extensive 
signification,  is  a  charge  upon  property, 
for  the  payment  or  discharge  of  a  debt 
or  duty.  Rohrbach  v.  Germania  Fire 
Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 
451.  See  also  Sullivan  v.  Portland,  etc. 
R.  Co.,  4  Cliff.  212,  23  Fed.  Cas.  No. 
13,596. 

[b]  A  lien  is  a  right  by  which  a 
person  is  entitled  to  obtain  satisfaction 
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of  a  debt,  by  means  of  property  be- 
longing to  the  person  indebted  to  him. 
Prick  &  Co.  V.  Hilliard,  95  N.  C.  117, 
122. 

[c]  For  other  definitions,  see  the 
following:  Ark. — Alexander  v.  Pardue, 
30  Ark.  359.  Conn.— Fishell  v.  Mor- 
ris, 57  Conn.  547,  18  Atl.  717,  6  L.  R. 
A.  82.  Ind.— Hubble  v.  Berry,  180  Ind. 
513,  103  N.  E.  328.  Mass.— Arnold  v. 
Delano,  4  Cush.  33,  50  Am.  Dec.  754. 
Tex.— Houston  &  Texas  Central  Ry.  Co. 
V.  Bremond,  66  Tex.  159,  18  S.  W.  448; 
Hunker  v.  Estes  (Tex,  Civ.  App.),  159 
S.  W.  470.  Wis. — Boorman  r.  "Wiscon- 
sin Rotary  Engine  Co.,  36  Wis.  207. 

2.  See  the  following:  U.  S. — Peo- 
ple's Electric  R.  Co.  r.  McKeen  Motor 
Car  Co.,  214  Fed.  73,  130  C.  C.  A.  513. 
Conn. — Paton  v.  Robinson,  81  Conn.  547, 
71  Atl.  730.  Ky.— Gibbons  v.  German- 
town   &  H.  Cross  Roads,  etc.  Co.,  14 
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Classification.  — Liens  are,  so  far  as  the  source  of  their  creation  is 
concerned,  divisible  into  common-law,  equitable,  maritime,  and  statu- 
tory.^ 

B.  Common  Law  Lien.  —  Originally,  by  the  common  law,  a  lien 
consisted  merely  in  the  right  to  retain  possession,  under  certain  cir- 
cumstances, of  the  property  of  another,  until  such  lien  was  satisfied.* 
Nor  can  a  common  law  lien  exist  without  possession  of  the  lien  prop- 
erty in  the  lienholder.^    It  is  not  a  right  of  property,  but  merely  a 


Bush  389;  Hayden  v.  Delay,  Litt.  Sel. 
Cas.  278.  Mass. — Hollingsworth  v.  Dow, 
19  Pick.  228.  Mich.— Dehn  v.  Dehn, 
170  Mich.  407,  136  N.  W.  453;  Frost 
1-.  Atwood,  73  Mich.  67,  41  N.  W.  96, 
16  Am.  St.  Eep.  560.  Miss.— Andrews 
V.  Doe  ex  dem.  Wilkes,  6  How.  554,  38 
Am.  Dec.  450.  N.  Y.— Jordan  v.  Na- 
tional Shoe,  etc.  Bank,  74  N.  Y.  467, 
30  Am.  Eep.  319;  ^chermerhorn  v. 
Gardenier,  107  App.  Div.  564,  95  N.  Y. 
Supp.  494,  afUrmed,  184  N.  Y.  612,  77 
N.  E.  1196.  Ohio.— Gimbert  v.  Madden, 
3  Ohio  Dec.  497.  W.  Va.— Cleggett  v. 
Kittle,  6  W.   Va.  452. 

Oreation  of  equitable  liens,  see 
infra,  I,  C. 

3.  The  Menominie,  36  Fed.  197. 

[a]  "Liens  are  of  two  kinds — liens 
at  law  and  such  as  are  recognized  by 
courts  of  equity."  Davis  r.  Flagstaff 
Silver  Min.  Co.^,  Utah,  2  Utah  74,  91. 

As  to  common-law  liens,  see  infra,  I, 
B. 

As  to  equitable  liens,  see  infra,  I,  C. 

As  to  maritime  liens,  see  the  titles 
"Admiralty;"    "Maritime  Liens." 

4.  See  the  following:  U.  S.— The 
Menominie,  36  Fed.  197.  Ark. — Roberts 
V.  Jacks,  31  Ark.  597,  25  Am.  Rep. 
584;  Alexander  v.  Pardue,  30  Ark.  359. 
Ky. — Cincinnati  Tobacco  Warehouse 
Go.  V.  Leslie  &  Whitaker's  Trustee,  etc., 
117  Ky.  478,  78  S.  W.  413,  64  L.  R.  A. 
219.  Me. — Taggard  v.  Buckmore,  42 
Me.  77;  Hamilton  v.  Buck,  36  Me.  536. 
Mass. — Arnold  v.  Delano,  4  Gush.  33,  50 
Am.  Dec.  754.  N.  J. — Stansbury  v.  Pat- 
ent Gloth  Mfg.  Go.,  5  N.  J.  L.  433. 
N.  Y. — Crommelin  v.  New  York,  etc.  R. 
Go.,  10  Bosw.  77;  Storm  r.  Waddell,  2 
Sandf.  Ch.  494;  Reed  v.  Darrow,  2  Edw. 
Gh.  412;  Trust  v.  Pirsson,  1  Hilt.  292. 
N.  C— Thigpen  r.  Leigh,  93  N.  G.  47. 
Ohio. — Jordan  v.  James,  5  Ohio  88.  Pa. 
Riddle's  Appeal,  3  Sad.  566,  7  Atl.  232. 
Tenn.— Neil  r.  Staten,  7  Heisk.  290. 
Ter. — Houston,  etc.  R.  Go.  v.  Brem- 
ond,  66  Tex.  159,  18  S.  W.  448.  Utah. 
Gillmor  v.  Dale,  27  Utah  372,  75  Pac. 


932;  Da^^s  v.  Flagstaff  Silver  Min.  Go., 
2  Utah  74.  Vt. — Downer  v.  Brackett, 
21  Vt.  599.  Wis.— Boorman  v.  Wiscon- 
sin Rotary  Engine  Co.,  36  Wis.  207. 
Eng.— Hammonds  v.  Barclay,  2  East 
227,  102  Eng.  Reprint  356. 

[a]  A  lien  js  a  right  to  detain  and 
hold  the  goijds  of  another  as  security 
for  the  payment  of  some  debt,  or  the 
performance  of  some  duty.  Rowley  v. 
Bigelow,  12  Pick.  (Mass.)  307,  23  Am, 
Dec.  607. 

[b]  In  the  stJTict  legal  sense,  a  lien 
is  a  right  in  one  person  to  detain  that 
which  is'  in  his  possession  belonging  to 
another,  until  certain  demands  of  such 
person  so  in  possession  are  satisfied. 
In  re  Ransford,  194  Fed.  658,  115  G.  G. 
A.  560. 

5.  See  the  following:  U.  S. — Peck  v. 
Jenness,  7  How.  612,  12  L.  ed.  841. 
Ala. — Alabama  State  Bank  r.  Barnes, 
82  Ala.  607,  2  So.  349;  Voss  v.  Robert- 
son, 46  Ala.  483;  Donald  &  Go.  v.  Hew- 
itt, 33  Ala.  534,  73  Am.  Dec.  431.  Ark. 
Roberts  v.  Jacks,  31  Ark.  597,  25  Am, 
Rep.  584;  Alexander  v.  Pardue,  30  Ark. 
359.  Conn. — Fishell  v.  Morris,  57  Conn. 
547,  18  Atl.  717,  6  L.  R.  A.  82.  Ky. 
Allen  V.  Shortridge,  1  Duv.  34;  Cincin- 
nati Cooperage  Go.  v.  Woodvard,  21 
Ky.  L.  Rep.  1221,  54  S.  W.  831.  Me, 
Miller  v.  Marston,  35  Me.  153,  56  Am. 
Dec.  694;  Oakes  v.  Mbore,  24  Me.  214, 
41  Am.  Dec.  379.  Mass. — King  v.  In- 
dian Orchard  Canal  Co.,  11  Gush.  231. 
Minn. — Woodland  Co.  v.  Mendenhall, 
82  Minn.  483,  85  N.  W.  164,  83  Am. 
St.  Rep.  445.  Miss. — Stewart  v.  Flow- 
ers, 44  Miss.  513,  7  Am.  Rep.  707.  N.  Y. 
McCaffrey  v.  Wooden,  62  Barb.  316; 
Taylor  v.  Baldwin,  10  Barb.  626;  Trust 
V.  Pirsson,  1  Hilt.  292.  Ohio. — Jordan 
V.  James,  5  Ohio  88;  In  re  Engle,  1 
Ohio  N.  P.  110.  Pa.— Fitzgerald  v.  El- 
liott, 162  Pa.  118,  29  Atl.  346,  42  Am. 
St.  Rep.  812;  Mclntyre  v.  Carver,  2 
Watts  &  S.  (Pa.)  392,  37  Am.  Dec. 
519;  Jenkins  r.  Eichelberger,  4  Watts 
121,  28  Am.  Dec.  691;  Glemson  v.  Dav- 
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right  to  retain  possession  of  the  property  charged  with  the  lien,  until 
the  debt  has  been  discharged,^  In  the  absence  of  statute  it  confers  no 
power  of  sale,  without  judicial  process/ 


idson,  5  Binn.  392;  Eiddle's  Appeal,  3 
Sad.  566,  7  Atl.  232.  S.  D.— Wright  f. 
Sherman,  3  S.  D.  290,  52  N.  W.  1093, 
17  L.  R.  A.  792.  Tex.— Houston  &  T. 
C.  Ry.  Co.  V.  Bremond,  66  Tex.  159,  18 
S.  W.  448;  Buckner  v.  Lancaster  (Tex. 
Civ.  App.),  40  S.  W.  631;  Prendergast 
r.  Williamson,  6  Tex.  Civ.  App.  725,  26 
S.  W.  421.  Utah.— Davis  v.  Flagstaflf 
Silver  Min,  Co.,  2  Utah  74,  91.  Wis. 
Arians  v.  Bricklev,  65  Wis.  26,  26  N. 
W.  188,  56  Am.  Rep.  611. 

That  common  law  lien  is  lost  by 
loss  of  possession,  see  infra,  this  sec- 
tion. 

Necessity  for  possession  for  purposes 
of  equitable  lien,  see  infra,  I,  C. 

Necessity  for  possession  for  purposes 
of  maritime  lien,  see  the  title  "Marl- 
time  Liens." 

e.  U.  S. — Meany  v.  Head,  1  Mason 
.'^ig,  16  Fed.  Cas.  No.  9,379;  In  re 
Laird,  109  Fed.  550,  48  C.  C.  A.  538; 
The  Menominie,  36  Fed.  197;  United 
States  V.  Barney,  3  Hughes  545,  24  Fed. 
Cas.  No.  14,525;  Ex  parte  Foster,  2 
Story  131,  9  Fed.  Cas.  No.  4,960; 
Downer  v.  Brackett,  7  Fed.  Cas.  No, 
4,043.  Ala. — Hines  v.  Dtincan,  79  Ala. 
112,  58  Am.  Rep.  580;  Mobile  Bldg. 
&  L.  Assn.  f.  Robertson,  65  Ala.  382; 
Folmar  v.  Copeland,  57  Ala.  588.  Ark. 
Anderson  &  Co.  f.  Bowles,  44  Ark.  108; 
Roberts  v.  Jacks,  31  Ark.  597,  25  Am. 
Rep.  584;  Upham  v.  Dodd,  24  Ark. 
545;  Whiting  v.  Beebe,  12  Ark.  421. 
Ga,— Morrill  v.  Barnes,  57  Ga.  404.  111. 
Frink  v.  Pratt,  130  111.  327,  22  N.  E. 
819;  Bliss  v.  Clark,  39  HI.  590,  89  Am, 
Dec.  330.  Ind.— Bell  v.  Hiner,  16  Ind. 
App.  184,  44  N.  E.  576.  la,— Grant  f. 
Whitwell,  9  Iowa  152.  Kan. — Menden- 
hall  V.  Burnette,  58  Kan,  355,  49  Pae. 
93;  Greenwalt  v.  Wilson,  52  Kan.  109, 
34  Pac.  403.  La. — Hebert's  Heirs  v. 
Babin,  6  Mart.  (N.  S.)  614.  Mo, 
Ames  V.  Dyer,  41  Me.  397.  Mass. — Bus- 
field  V.  Wheeler,  14  Allen  139;  Doane 
V.  Russell,  3  Gray  382;  Rowley  v.  Bige- 
low,  12  Pick.  307,  23  Am.  Dec.  607. 
Mich.— Aldine  Mfg.  Co.  v.  Phillips,  118 
Mich.  162,  76  N.  W.  371,  74  Am.  St. 
Rep.  380,  42  L.  R.  A.  531;  Lafferty  v. 
People's  Savings  Bank,  76  Mich.  35, 
43  N.  W.  34.  Minn. — Minnesota  De- 
benture Co.  V.  Dean,  85  Minn.  473,  89 
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N.  W.  848;  Atwater  r.  Manchester  Sav. 
Bank,  45  Minn.  341,  48  N.  W.  187,  12 
L.  R.  A.  741.  Miss. — Elson  v.  Barrier, 
56  Miss.  394;  Westmoreland  v.  Wooten, 
51  Miss.  825;  Andrews  v.  Doe  ex  dem. 
Wilkes,  6  How.  554,  38  Am.  Dec.  450. 
Neb. — Sessions  v.  Irwin,  8  Neb.  5.  N.  Y. 
Hovey  v.   Elliott,   118  N.  Y.   124,   136, 

23  N.  E,  475;  Rohrbach  v.  Germania 
Fire  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 
451;  Rochester  Distilling  Co.  v.  O'Brien, 
72  Hun  462,  25  N.  Y.  Supp.  281,  55  N. 
Y.  St.  149;  Storm  v.  Waddell,  2  Sandf. 
Ch.  494.  N.  0.— Frick  &  Co.  v.  Hilliard, 
95  N.  C.  117;  Thigpen  v.  Leigh,  93  N, 
C.  47.  Okla. — Jackson  v.  Kineaid,  4 
Okla.  554,  46  Pac.  587.  Pa.— Wood's 
Appeal,  30  Pa.  274.  Utah.— Gillmor  v. 
Dale,  27  Utah  372,  75  Pac.  932;  Rus- 
sell V.  Harkness,  4  Utah  197,  7  Pac. 
865.  Va.— Buckner  v.  Metz,  77  Va. 
107.  W,  Va,— Burrough  v.  Ely,  54  W. 
Va.  118,  46  S.  E.  371,  102  Am.  St,  Rep. 
926;  Morrison  v.  Clarksburg  Coal  &  C. 
Co,,  .52  W.  Va.  331,  43  S.  E.  102;  Cen- 
tral City  Brick  Co.  v.  Norfolk,  etc.  R, 
Co.,  44  W.  Va.  286,  28  S.  E.  926;  United 
States  Blowpipe  Co.  v.  Spencer,  40  W. 
Va.  698,  21  S.  E.  769.  Eng.— Lickbar- 
row  V.  Mason,  6  East  20,  note  a,  4  Eng. 
Rul.  Cas.  756,  102  Eng.  Reprint  1191; 
Jones  V.  Pearle,  1  Str.  557,  93  Eng. 
Reprint  698. 

fa]  A  lien  is  said  to  be  a  qualified 
right,  which,  in  a  given  case,  may  be 
exercised  over  the  property  of  another. 
Anderson  v.  State,  23  Miss.  459, 
quoted  in  Advance  Thresher  Co,  v. 
Beck,  21  N.  D.  55,  128  N.  W.  315,  Ann. 
Cas.  1913B,  517;  Lickbarrow  v.  Mason, 
G  East  20,  note  a,  4  Eng.  Rul.  Cas. 
756,    102    Eng.    Reprint    1191. 

[b]  A  lien  necessarily  excludes  any 
Idea  of  ownership  by  the  party  claim- 
ing it.  Fallon  v.  Worthington,  13  Colo. 
559,  22  Pac.  960,  16  Am.  St.  Rep.  231, 
6  L,   E.   A.   708. 

7.  See  the  following:  U.  S. — Knapp, 
etc.  Co.  f.  McCaffrey,  177  U.  S.  638, 
20  Sup.  Ct.  824,  44  L.  ed.  921.  Qa. 
Mulkey  v.  Thompson,  3  Ga.  App.  522, 
60  S.  E.  223.  Me,— Sullivan  v.  Park, 
33  Me.  438;  Hunt  v.  Haskell,  24  Me. 
339,  41  Am.  Dec.  387;  Oakes  v.  Moore, 

24  Me.    214,    219,    41    Am.    Dec.    379. 
Mich.— Aldine  Mfg.  Co.  v.  Phillips,  118 


LIENS 


991 


How  Lost.  —  At  common  law,  though  ordinarily  the  voluntary  de- 
livery of  the  possession  of  the  property  by  the  one  entitled  to  the  lien 
destroyed  or  terminated  the  lien,^  yet  by  contract  the  parties  might 
agree  to  continue  the  lien  after  delivery,  or,  in  other  words,  might 
agree  that  the  property,  after  delivery,  should  be  subject  to  be  taken 
and  sold  if  the  purchase  price  or  other  charge  thereon  was  not  paid.® 
And  if  the  lien  holder  is  wrongfully  deprived  of  possession  of  the  lien 
property,  such  change  of  possession  wall  not  divesU  him  of  his  lien.i° 

C.  Equitable  Liens.  —  A  lien,  as  known  in  courts  of  equity,  is 
used  to  denote  merely  a  charge  or  incumbrance  of  one  person  upon 


Mich.  162,  76  N.  W.  371,  74  Am.  St. 
Rep.  380,  42  L.  E.  A.  531.  Mo.— Case 
V.  Fogg,  46  Mo.  44.  N.  Y.— Nash  v. 
Mosher,  19  Wend.  431.  Ohio. — Harri- 
son r.  Friend,  1  Ohio  Dec.  258.  Tenn. 
Rankin  v.  Memphis  &  C.  Packet  Co., 
9  Heisk,  564,  24  Am.  Rep.  339.  W.  Va. 
Burrough  v.  Ely,  54  W.  Va.  118,  46  S. 
E.  371,  102  Am.  St.  Rep.  926;  Lambert 
V.  Nieklass,  45  W.  Va.  527,  31  S.  E. 
951,  72  Am.  St.  Rep.  828,  44  L.  R.  A. 
561.  Eng. — The  Thames  Iron  Works 
Co.  V.  The  Patent  Derrick  Co.,  1  Johns. 
&  H.  93,  70  Eng.  Reprint  676;  Jones 
r.  Pearle,  1  Str.  557,  93  Eng.  Reprint 
698. 

[a]  A  lien  differs  from  a  pledge,  in 
that,  in  case  of  a  lien,  there  is  no 
right  of  sale,  but  in  case  of  a  pledge 
of  goods  to  secure  payment  at  a  certain 
day,  in  default  thereof  the  pawnee 
may  sell  the  goods  to  satisfy  the  debt. 
Donald  v.  Luckling,  7  B.  &  S.  783,  35 
L.  J.  Q.  B.  232,  L.  R.  1  Q.  B.  585,  12 
Jur.  (N.  S.)  795,  14  L.  T.  N.  S.  772, 
15  W.  R.  13. 

[b]  Common  Carrier  May  Sell  Per- 
ishable Goods. — A  common  carrier  has 
a  lien  on  goods  for  his  freight  and  in 
case  of  absolute  necessity  as  where 
the  goods  are  perishable,  he  may  sell 
the  goods,  to  enforce  his  lien;  but  in 
the  absence  of  such  necessity  to  sell 
he  can  only  enforce  his  lien  by  due 
process  of  law.  Rankin  v.  Memphis  & 
C.  Packet  Co.,  9  Heisk.  (Tenn.)  564, 
24  Am.  Eep.   339. 

Enforcement  of  liens,  see  iyifra,  IT. 

8.  See  the  following:  U.  S. — Gregory 
V.  Morris,  96  U.  S.  619,  24  L.  ed.  740. 
Ala. — Voss  V.  Robertson,  46  Ala.  483. 
Conn. — Fishell  v.  Morris,  57  Conn.  547, 
18  Atl.  717,  6  L.  R.  A.  82.  lU.— Board 
of  Trade  v.  Buckingham,  65  111.  72; 
Stevens  v.  Faucet,  24  111.  483.  Ind. 
Vaught  V.  Knue  (Ind.  App.),  115  N.  E. 
108.     Me. — Miller  v.   Marston,   35   Me. 


153,  56  Am.  Dec.  694;  Oakes  v.  Moore, 
24  Me.  214,  41  Am.  Dec.  379.  Mich. 
Gardner  v.  Le  Fevre,  180  Mich.  219,  146 
N.  W.  653,  Ann.  Cas.  1916A,  618.  Mo. 
Fallen  v.  Bogy,  78  Mo.  App.  88.  Ohio. 
Wrightson  v.  Bettinger,  1  Ohio  Cir. 
Dec.  543,  2  Ohio  Cir.  Ct.  381.  S.  O. 
Johnson  v.  Packer,  1  Nott  &  McC.  1. 
Vt.— Russell  V.  Fillmore,  15  Vt.  130. 
Wis.— Arians  v.  Brickley,  65  Wis.  26, 
26  N.  W.  188,  56  Am.  Rep.  611;  Sensen- 
brenner  v.  Mathews,  48  Wis.  250,  3 
N.  W.  599,  33  Am.  Rep.  809;  Smith  v. 
Scott,  31  Wis.  420.  Eng.— Sweet  v. 
Pym,  1  East  4,  16  Eng.  Rul.  Cas.  142, 
102  Eng.  Reprint  2;  Ex  parte  Bland,  2 
Rose  91;  Hartley  v.  Hitchcock,  1  Stark. 
408,   2   E.   C.   L.   158. 

[a]  Lien  may  be  lost  by  party  sell- 
ing or  pawning  lien  property.  Rodgera 
V.  Grothe,  58  Pa.  414. 

9.  See  the  following.  U.  S. — Greg- 
ory r.  Morris,  96  U.  S.  619,  24  L.  ed. 
740.  Mich.— Gardner  v.  Le  Fevre,  180 
Mich.  219,  146  N.  W.  653,  Ann.  Cas. 
1916A,  618;  De  Witt  v.  Prescott,  51 
Mich.  298,  16  N.  W.  656.  N.  Y.— Allen 
V.  Spencer,  1  Edw.  Sel.  Cas.  117. 

10.  Ala.— Fowler  f.  Falkner,  73  So. 
980.  Ind.— New  Albany  Nat.  Bank  r. 
Brown  (Ind.  App.),  114  N.  E.  486. 
Mich. — Gardner  v.  Le  Fevre,  180  Mich. 
219,  146  N.  W.  653,  Ann.  Cas.  1916A, 
618.  N.  Y.— Allen  r.  Spencer,  1  Edm. 
Sel.  Cas.  117,  holding  that  a  lien  can- 
not be  divested  by  a  change  of  pos- 
session brought  about  through  force 
or  fraud.  Vt.— Shepard  v.  Briggs,  26 
Vt.   149. 

See  also  Brown  v.  Peterson,  25  App. 
Cas.  (D.  C.)  359,  4  Ann.  Cas.  980, 
holding  that  lienholder  does  not  lose 
lien  even  though  property  seized  un- 
der execution  against  the  owner,  where 
his  lien-claim  was  not  paid;  and  this 
although  he  purchased  the  property  at 
the  execution  sale. 
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the  property  of  another,  but  not  in  the  possession  of  such  person.^^ 
Equitable  liens  do  not  depend  upon  possession,  as  do  liens  at  law;^^ 
nor,  strictly  speaking-,  do  they  constitute  a  jus  in  re  or  a  jus  ad  rem, 
but  more  properly  constitute  a  charge  upon  the  thing,  which  can  be 
enforced  only  in  equity  jurisdictions.^^  They  either  arise  from  a  writ- 
ten contract,  which  shows  an  intention  to  charge  some  particular  prop- 


11.  Davis  V.  Flagstaff  Silver  Min. 
Co.,  2  Utah  74,  91.  See  Gregory  r. 
Morris,  96  U.  S.  619,  24  L.  ed.  740. 

[a]  Another  Statement. — In  equity, 
the  term  "lien"  is  used  to  denote  a 
charge  or  incumbrance  on  a  thing, 
where  there  is  neither  a  jus  in  re  nor 
jus  ad  rem,  nor  possession  of  the 
thing.  Stedgall-Cheairs  Fertilizer  Co. 
f.  Bethune  Mule  Co.,  181  Ala.  250,  61 
So.  274. 

12.  See  the  following:  U.  S.— Hau- 
selt  V.  Harrison,  105  U.  S.  401,  26  L. 
cd.  1075;  Gregory  v.  Morris,  96  U.  S. 
619,  24  L.  ed.  740;  In  re  National  Cash 
Register  Co.,  174  Fed.  579,  98  C.  C.  A. 
425;  The  Menominie,  36  Fed.  197.  Colo. 
Fallon  V.  Worthington,  13  Colo.  559,  22 
Pac.  960,  16  Am.  St.  Rep.  231,  6  L. 
E.  A.  708.  Me.— Field  v.  Lang,  87  Me. 
441,  32  Atl.  1004.  N.  C— Garrison  t. 
Vermont  Mills,  154  N".  C.  1,  69  S.  E. 
743,  31  L.  E.  A.  (N.  S.)  450;  Arnold 
t.  Porter,  122  N.  C.  242,  29  S.  E.  414. 

fa]  Possession  by  the  creditor  is  not 
essential  to  his  acquiring  and  enforc- 
ing a  lien,  but  the  other  incidents  of 
lien  at  common  law  must  exist  to  con- 
stitute an  equity  lien.  In  courts  of 
law  the  term  "lien"  is  used  as  synony- 
mous with  a  charge  or  encumbrance 
upon  a  thing  where  there  is  neither 
jus  in  re  nor  ad  rem  nor  possession  of 
the  thing.  The  term  is  applied  as  well 
to  charges  arising  by  express  engage- 
ment of  the  owner  of  the  property,  and 
to  a  duty  or  intention  implied  on  his 
part  to  make  the  property  answerable 
for  a  specific  duty  or  engagement.  Gar- 
rison V.  Vermont  Mills,  154  N.  C.  1, 
69  S.  E.  743,  31  L.  R.  A.   (N.  S.)  450. 

[b]  "Where  there  is  an  intention 
coupled  with  a  piower  to  cjreate  a 
charge  on  property,  equity  will  enforce 
such  charge  against  all  except  those 
having  a  superior  claim.  Such  liens 
are  'simply  a  right  of  a  special  nat- 
ure over  the  thing,  which  constitute 
a  charge  or  encumbrance  upon  the 
thing  itself,  may  be  proceeded  against 
in  an  equitable  action,  and  either  sold 
or  sequestered  under  a  judicial  decree, 
and  its  proceeds  in  the  one  case  or  its 
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rents  and  profits  in  the  other  applied 
upon  the  demand  of  the  creditor  in 
whose  favor  the  lien  exists.  It  is  the 
very  essence  of  this  condition  that 
while  the  lien  continues  the  possession 
of  the  thing  remains  with  the  debtor.' 
3  Pomeroy  Eq.  (1  Ed.),  sec.  1233."  Gar- 
rison V.  Vermont  Mills,  154  N.  C.  1, 
69  S.  E.  743,  31  L.  R.  A.  (N.  S.)  450. 

[cj  "This  Is  a  distinguishing  feat- 
ure between  equitable  and  legal  liens." 
Field  V.  Lang,  87  Me.  441,  32  Atl.  1004. 

[d]  The  equitable  lien,  the  common 
law  lien,  and  the  statutory  lien,  are 
quite  similar,  so  much  so  as  to  almost 
baflle  distinction,  the  common  law  lien 
invariably  requiring  a  delivery  and 
retention  of  possession  in  the  condi- 
tion, being  its  principal  distinguishing 
characteristic  from  the  other  two 
classes,  of  liens.  Saint  Joseph  Hydrau- 
lic Co.  r.  Wilson,  133  Ind.  465,  474,  33 
N.  E.  113. 

Necessity  for  possession  for  purposes 
of  common  law  lien,  see  supra,  I,  B. 

13.  See  the  following:  U.  S.— Greg- 
ory V.  Morris,  96  U.  S.  619,  24  L.  ed. 
740;  Peck  f.  Jenness,  7  How.  612,  620, 
12  L,  ed.  841;  In  re  Lesser,  100  Fed. 
433;  The  Menominie,  36  Fed.  197.  Me. 
Field  V.  Lang,  87  Me.  441,  32  Atl.  1004. 
Colo.— Fallon  v.  Worthington,  13  Colo. 
559,  22  Pac.  960,  16  Am.  St.  Rep.  231, 
6  L.  R.  A.  708.  N.  C— Garrison  v.  Ver- 
mont Mills,  154  N.  C.  1,  69  S.  E.  743, 
31  L.  R.  A.  (N.  S.)  450;  Beeker  v. 
Saunders,  28  N.  C.  380. 

[a]  "This  equitable  lien  ...  is 
not  a  jus  in  re;  it  is  not  a  vested 
property  right  like  the  common  law 
lien  of  a  person  in  possession  for  labor 
or  care  or  maintenance,  nor  like  a  mar- 
itime lien  or  hypothecation  with  a  sim- 
ilar vested  property  interest  without 
possession;  it  is  nothing  more  than  a 
provisional  equitable  attachment  of  the 
fund  for  the  purpose  of  satisfying  any 
decree  that  may  be  obtained  in  that 
cause."     In  re  Lesser,  100  Fed.  433. 

[b]  "An  equitable  lien  is  not  an 
estate  or  property  in  the  thing  itself 
.  .  .  it  is  the  very  essence  of  this  con- 
dition that  while  the  lien  continues  the 
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erty  wath  a.  debt  or  obligation/^  or  are  declared  by  a  court  of  equity 
from  the  facts  and  circumstances  of  a  case ;"  a  court  of  equity  cannot 
create  a  lien.^'^  Equitable  liens  became  necessai*y  on  account  of  the 
absence  of  adequate  remedies  at  law,^^ 

D.  Statutory  Liens.  —  Statutes  exist  in  most  jurisdictions  declar- 
ing that  under  certain  circumstances  a  person  shall  have  a  lien  upon 
a  certain  class  of  property  for  a  debt  or  charge  due  to  such  person. ^^ 
Some  of  such  statutes  are  only  declaratory  of  the  common  law,  how- 
ever.^^  Statutory  liens  which  are  not  merely  declaratory  of  the  com- 
mon law  do  not  require  possession  to  support  them.^*' 


possession  of  the  thing  remains  with 
the  debtor  or  the  person  who  holds  the 
proprietary  interest  subject  to  the  en- 
cumbrance." 3  Pomeroy  Eq.  Jur. 
§1233,  quoted  in  Saint  Joseph  Hydraulic 
Company  v.  Wilson,  133  Ind.  465,  474, 
33   N.  E.  113. 

Enforcement  of  equitable  liens,  see 
infra,  II,  C. 

14.  Garrison  v.  Vermont  Mills,  154 
N.  C.  1,  69  S.  E.  743,  31  L.  K.  A. 
(N.  S.)    450. 

[a]  "An  equitable  lien  arises  only 
where  there  is  some  personal  obligation 
or  duty  to  be  enforced. ' '  Hare  i-.  Con- 
gregational Society,  76  Vt.  362,  57  Atl. 
964. 

[b]  "The  foundation  of  every 
equitable  lien  is  a  contract,  either  ex- 
press or  implied,  which  deals  with  or 
operates  upon  some  specific  property. 
The  contract  must  be  made  by  some 
authorized  person  or  arise  by  implica- 
tion from  his  acts,  before  a  lien  in 
equity  could  be  created  against  the 
jiroperty  of  a  person  to  be  affected  by 
it."  Vivion  r.  Nicholson,  54  Tex.  Civ. 
App.  43,  116  S.  W.  386. 

Creation  of  liens  generally,  see  supra, 
I,  A. 

15.  Garrison  f.  Vermont  Mills,  154 
N.  C.  1,  69  S.  E.  743,  31  L.  R.  A.  (N. 
S.)  450.  See  also  Fallon  v.  Worthing- 
ton,  13  Colo.  559,  22  Pac.  960,  16  Am. 
St.  Rep.  231,  6  L.  R.  A.  708;  Dehn  r. 
Dehn,   170   Mich.   407,   136   N.   W.   453. 

16.  Dehn  v.  Dehn,  170  Mich.  407, 
136  N.  W.  453. 

fa]  It  can  only  declare  one  where 
the  testimony  equitably  establishes  an 
implied  contract.  Dehn  v.  Dehn,  170 
Mich.  407,  136  N.  W.  453,  wherein  the 
court  said:  "It  is  true  that  an  equit- 
able lien  may  arise  in  the  absence  of 
an  express  contract  under  circumstances 
from  which  a  contract  is  necessarily 
implied.    .    .    .    Such  a  lien  mav  arise 


where  a  party  innocently  and  in  good 
faith,  under  a  mistake  as  to  the  con- 
dition of  the  title,  renders  services,  or 
makes  improvements  that  are  perma- 
nently beneficial  to  another." 

17.  Burdon  Cent.  Sugar  Refin.  Co.  v. 
Ferris  Sugar  Mfg.  Co.,  78  Fed.  417. 
See  also  infra.  III,  C,  1. 

[a]  "The  doctrine  of  equitable 
liens  would  never  have  come  into  ex- 
istence if  it  were  true  that  one  who 
claims  such  a  lien  must  first  show  a 
lien  at  law."  Burdon  Cent.  Sugar  Re- 
fin.  Co.  V.  Ferris  Sugar  jVIfg.  Co.,  78 
Fed.  417. 

18.  See   generally   the   statutes. 

[a]  The  mere  words  used  in  the 
statute  are  immaterial,  so  long  as  the 
substantial  right  itself  is  created.  So, 
if  the  statute  declares  that  the  person 
shall  have  the  right,  under  the  given 
circumstances,  to  hold  certain  property 
for,  or  subject  it  to,  the  payment  of  a 
certain  claim  or  charge,  this,  in  like 
manner,  creates  and  confers  a  lien,  al- 
though the  word  "lien"  may  not  be 
u?ed  in  the  statute.  It  is  the  right 
to  hold  or  subject  the  property  to  the 
payment  of  the  claim  or  debt  that  con- 
stitutes a  lien.  The  Menominie,  36  Fed. 
197. 

19.  Wenz  v.  McBride,  20  Colo.  195, 
36  Pac.  1105,  and  must  be  interpreted 
in  conformity  with  its  principles. 

20.  See  the  following:  U.  S.— Beall 
r.  White,  94  U.  S.  382,  24  L.  ed.  173. 
Cal.— Duncan  v.  Hawn,  104  Cal.  10,  37 
Pac.  626.  Mich.— Aldine  Mfg.  Co.  v. 
Phillips,  118  Mich.  162,  76  N.  W.  371, 
74  Am.  St.  Rep.  380,  42  L.  R.  A.  531. 

[a]  "They  have  the  same  operation 
without  possession,  and  the  same  effi- 
cacy as  common  law  liens  have  with 
possession."  Duncan  v.  Hawn,  104  Cal. 
10,  37  Pac.  626.  To  same  effect,  see 
Beall  r.  White,  94  U.  S.  382,  24  L.  ed. 
173;    Aldine   Mfg.    Co.    r.   Phillips,  118 
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E.  Assignment  of  Liens.  —  Since  a  common  law  lien  is  usually- 
dependent  entirely  upon  possession,"  it  is  not  usually  assignable,^^ 
except  under  special  circumstances  and  then  only  when  the  transfer 
is  for  a  purpose  consistent  with  the  existence  and  continuance  of  the 
lien.23  Equitable  liens  may  he  assigned,  and  an  assignment  of  the  debt 
carries  an  assignment  of  the  lien,  even  though  not  so  stipulated.^*  Un- 
less the  right  be  granted  by  statute,  however,  statutory  liens  which 
are  merely  declaratory  of  the  common  law  are  not  the  subject  of  as- 
signment, so  as  to  enable  the  assignee  to  bring  suit  for  its  enforce- 
ment in  his  own  name.^^  It  is  otherwise  where  the  lien  is  not  declar- 
atory of  the  common  law  and  where  its  existence  does  not  depend  upon 
possession. ^^ 

II.  ENFORCEMENT  OF.  —  A.  In  General.  —  A  lien  holder  is 
not  obliged  to  first  resort  to  the  property  covered  by  his  lien.  He 
may  have  his  action  at  law  upon  his  debt,^^  and  after  obtaining  judg- 


Mich.   162,  76   N.  W.   371,   74  Am.   St. 
Eep.  380,  42  L.  E.   A.  531. 

Necessity  for  possession  for  purposes 
of  common  law  lien,  see  supra,  I,  B; 
of  equitable  lien,  see  supra,  I,  C. 

21.  See  supra,  I,  B. 

22.  See  the  following:  Mich. — De 
Witt  r.  Prescott,  51  Mich.  298,  16  N. 
W.  656.  N.  Y.— Wing  v.  Griffin,  1  E. 
I).  Smith  102.  Vt. — Russell  v.  Filmore, 
15  Vt.  l.SO. 

23.  Minn. — Coit  v.  Waples,  1  Minu. 
lU.  N.  Y.— Nash  v.  Mosher,  19  Wend. 
431.  Pa.— Davis  v.  Bigler,  62  Pa.  242, 
1  Am.  Rep.  393;  Rodgers  v.  Grothe,  58 
Pa.  414. 

[a]  See  also  Ramsey  v.  Johnson,  8 
Wyo.  476,  58  Pae.  755,  80  Am.  St.  Rep. 
948,  holding  that  an  assignment  of  a 
debt  carries  with  it  every  remedy  and 
seeuritj"  available  to  the  assignor,  al- 
though not  specifically  waived  in  the 
assignment. 

[b]  Such  assignment  must  not  In 
any  way  interfere  with  the.  rights  of 
the  owner  of  the  lien  property.  Coit 
V.  Waples,   1   Minn.   134. 

24.  Ark.— Talieferro  v.  Barnett,  37 
Ark.  511,  overruling  Sheppard  r. 
Thomas,  26  Ark.  617,  and' Jones  v.  Doss, 
27  Ark.  518.  Ky. — Forwood  r.  Dehoney, 
5  Bush  174.  Minn. — Woodland  Co.  r. 
Mendenhall,  82  Minn.  483,  85  N.  W. 
164,  83  Am.  St.  Rep.  445.  Mont.— Ex 
parte  Perfect,  1  Mont.  25.  N.  Y.— Pavne 
V.  Wilson,  74  N.  Y.  348.  W.  Va. 
Schmertz  r.  Hammond,  47  W.  Va.  527, 
35  S.  E.  945.  Bug.— Ex  parte  Waring, 
19  Ves.  Jr.   345,  34  Eng.  Reprint  1235. 

25.  See  the  following.  Ark. — Rob- 
erts r.  Jacks,  31  Ark.  597,  25  Am.  Bep. 
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584;  Dano  r.  Mississippi,  O.  &  R.  R.  R. 
Co.,  27  Ark.  564.  111.— Sinall  v.  Stagg, 
95  111.  39;  Cairo  &  Vincennes  R.  Co.  f. 
Fackney,  78  111.  116.  Ind.— Glascock 
■c.  Lemp,  26  Ind.  App.  175,  59  N.  E. 
342.  Me. — Pearsons  v.  Tincker,  36  Me. 
384.  Pa.— Hartman  v.  Keown,  101  Pa. 
338.  Vt.— Ruggles  v.  Walker,  34  Vt. 
468.  Wis. — Tewksbury  V.  Bronson,  48 
Wis.  581,  4  N.  W.  749;  Caldwell  v. 
Lawrence,  10  Wis.  331. 

26.  U.  S. — Cambria  Iron  Co.  v. 
Laclede  Wire  &  Fence  Co.,  26  Fed. 
420.  Ala. — Westmoreland  v.  Foster,  60 
Ala.  448.  Cal. — Duncan  r.  Hawn,  104 
Cal.  10,  37  Pac.  626.  la.— Strother  v. 
The  Steamboat  Hamburg,  11  Iowa  59. 
Tex. — Austin,  etc.  Ry.  Co.  v.  Rucker, 
59  Tex.  587. 

[a]  In  such  case,  it  may  be  assigned 
and  the  assignment  of  the  claim  car- 
ries with  it  the  right  to  the  lien  as 
an  incident.  Duncan  v.  Hawn,  104 
Cal.  10,  37  Pac.  626. 

27.  Mich.-^Stebbins  v.  Walker,  46 
Mich.  5,  8  N.  W.  521.  N.  Y.— Morgan 
r.  Murtha,  17  Misc.  292,  40  N.  Y.  Supp. 
376;  Hoy  r.  Reade,  1  Sweeny  626.  S.  C. 
State  r.  Reeder,  36  S.  C.  497,  15  S.  E. 
544;  Jones  V.  Clarkson,  16  S.  C.  628. 

See  generally  the  title  "Pledges." 
fa]  "If  it  be  said  that  a  right  to 
reiain  the  goods,  without  the  right  to 
sell,  is  of  little  or  no  value;  it  may  be 
answered  that  it  is  certainly  not  so 
adequate  a  security  as  a  pledge  with 
a  power  of  sale.  .  .  .  But  .  .  it  is 
to  be  considered  that  the  security  of 
the  lien,  such  as  it  is,  is  superadded 
to  the  holder's  right  to  recover  for  his 
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ment  in  an  ordinary  action  the  property  upon  which  the  lien  is  claimed 
may  be  sold  under  an  execution  issued  upon  the  judgment. ^^  Unless 
a  remedy  is  given  by  statute,  none  exists  at  law  for  the  enforcement 
of  a  common  law  lien.^^  Statutes,  however,  generally  provide  a  rem- 
edy for  the  enforcement  not  only  of  liens  created  thereby,  but  of  com- 
mon law  liens  as  well.''*'  Where  a  statutory  remedy  exists,  the  statutes 
must  be  strictly  complied  with  f^  such  remedies  are  usually  exclusive.^- 
Especially  when  a  statute  confers  a  right,  which  did  not  exist  before, 
and  also  provides  a  remedy  for  its  enforcement  which  did  not  exist 
before,  and  limits  such  remedy  to  a  particular  tribunal,  must  the 
remedy  provided  by  statute  be  pursued,^^  but  the  fact  that  the  statute 
confers  jurisdiction  on  one  tribunal  does  not  preclude  or  deny  it  to 
others,  which  without  the  statute  possess  it,  unless  clearly  so  specified.^* 


services   by   action."     Doane   v.   Rus- 
sell, 3  Gray  (Mass.)   382. 

28.  Frank  r.  Robinson,  65  Mjss.  162, 
3  So.  253;  State  v.  Mason,  96  Mo.  127, 
9  S.  W.  19;  Parker  v.  Rodes,  79  Mo. 
88,  91;  Napa  Val.  Wine  Co.  p.  Rinehart, 
42  Mo.  App.  171;  Straus  v.  Rothan,  41 
Mo.  App.  602. 

As  to  executiona  generally,  see  the 
title  "Judgments  and  Decrees,  En- 
forcement of." 

[a]  Where  Hen  property  has  been 
attached  to  enforce  a  lien  and  judg- 
ment rendered  on  such  claim  and  the 
attachment  lost  by  lapse  of  time,  no 
lien  claim  can  be  enforced  by  an  alias 
execution.  Robinson  v.  Bunker,  38  Me. 
130;   Burrough  v.  Ely,  54  W.   Va.   118, 

40  S.  E.  371,  102  Am.  St.  Rep.  926. 

29.  See  the  following:  D.  C— The 
Richmond  v.  Cake,  1  App.  Cas.  447. 
111. — Cairo,  etc.  R.  Co.  v.  Fackney,  78 
111.  116.  la.— Cook  V.  Black,  54  Iowa 
693,  7  N.  W.  121.  Kan.— Greenwalt  v. 
Wilson,  52  Kan.  109,  34  Pac.  403.  Ky. 
Block  V.  Brennan,  5  Dana  310.  Mass. 
Busfield  V.  Wheeler,  14  Allen  139; 
Briggs  V.  Boston  &  L.  R.  Co.,  6  Allen 
246,  83  Am.  Dec.  626;  Doane  v.  Rus- 
sell, 3  Gray  382.  N.  Y.— Quackenbush 
V.  Quackenbush,  42  Hun  329,  3  N.  Y. 
St.  755.    Pa.— Rodgers  v.  Grothe,  58  Pa. 

41  4.  Tex. — Bourcier  v.  Edmondson,  58 
Tex.  678.  Wis.— Arians  v.  Brickley,  65 
Wis.  26,  26  N.  W.  188,  56  Am.  Rep. 
611. 

That  a  Hen  confers  no  power  of  sale 
without  judicial  process,  see  supra,  I,  C. 

30.  See   generally  the   statutes. 

31.  See  the  following:  Cal.— Black- 
burn V.  Bell,  125  Cal.  171,  57  Pac.  775; 
Keener  v.  Eagle  Lake  L.  &  I.  Co.,  110 
Cal.  627,  43  Pac.   14.     111.— McDonald 


V.  Rosengarten,  35  111.  App.  71,  affirmed, 
134  111.  126,  25  N.  E.  429.  Kan. 
Greenwalt  v.  Wilson,  52  Kan.  109,  34 
Pac.  403.  Mich. — Sheridan  v.  Cameron, 
65  Mich.  680,  32  N.  W.  894.  Tex.— Wil- 
son V.  Vick  (Tex.  Civ.  App.),  51  S.  W. 
45;  Myers  v.  Humphries  (Tex.  Civ. 
App.),  47  S.  W.  812. 

32.  See  the  following:  Ala. — Wynn 
V.  Tallapoosa  County  Bank,  168  Ala. 
469,  488,  53  So.  228;  Stern  v.  Simpson, 
62  Ala.  194.  Kan.— Greenwalt  v.  Wil- 
son, 52  Kan.  109,  34  Pac.  403.  Mass. 
Busfield  V.  Wheeler,  14  Allen  139.  S.  C. 
Kennedy  v.  Reames,  15  S.  C.  548. 

[a]  But  see  Thrasher  i-.  Doig,  18 
Fla.  809,  holding  that  when  a  remedy 
exists  in  equity  and  a  remedy  at  law 
is  created,  the  equity  jurisdiction  is 
not  destroyed  unless  by  express  terms 
of  the  statute,  and  citing  Shotwell's 
Admx.  V.  Smith,  20   N.   J.   Eq.   79. 

33.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  488,  53  So.  228; 
Nicrosi  v.  Roswald,  113  Ala.  592,  21 
So.  338;  Taliaferro  r.  Lane,  23  Ala. 
369;  Gunn  v.  Howell,  27  Ala.  663,  62 
Am.  Dec.  785;  Bryan  v.  Sanderson,  3 
MacArthur  (D.  G.)  431.  Compare  infra, 
II,   D,   1. 

34.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  53  So.  228;  Shef- 
field City  Co.  f.  Tradesman  Nat.  Bank, 
131  Ala.  185,  32  So.  598;  Thrasher  v. 
Doig,  18  Fla.  809,  citing  Shotwell's 
Admx.  r.  Smith,  20  N.  J.  Eq.  79. 

[a]  The  lien  of  a  carrier  for  freight 
upon  goods  carried  exists  independent 
of  any  statute,  and  the  remedy  in 
equity  for  its  enforcement  is  not  af- 
fected by  the  statute  providing  an  ad- 
ditional remedy.  Crass  t'.  Memphis, 
etc.   R.   Co.,  96   Ala.   447,   11   So.  480. 
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Accordingly  a  lien  may  be  enforced  in  equity  notwithstanding  another 
remedy  may  exist  where  necessary  to  do  complete  justice  between  the 
parties,  or  where  a  special  cause  for  equity  interposing  exists.^^  Even 
in  such  eases,  the  requisites  of  the  statute  for  enforcement  must  be 
complied  with,  in  so  far  as  practicable,  in  a  court  of  equity.^^  Purely 
equitable  liens,  as  the  definition  thereof  implies,  are  only  enforcible 
in  a  court  of  equity. ^^ 

Enforcement  in  Federal  Courts The  courts  of  the  United  States  have 

jurisdiction  at  common  law  and  in  chancery,  and  may  enforce  liens 
arising  and  enforcible  under  state  law,  in  any  case  in  which  grounds 
of  federal  jurisdiction  exist.^" 

B.  By  Action  to  Foreclose.  —  1.  In  General.  —  The  proper 
method  of  enforcing  a  lien  in  some  jurisdictions  is  by  action  to  fore- 
close the  same.^"  Such  actions  are  usually  considered  actions  at  law 
upon  a  contract,  and  net  suits  in  equity.'*" 

2.  Parties.  —  All  persons  interested  in  the  property  must  be  made 
parties  to  the  suit  to  foreclose  a  lien  thereon  in  order  to  bind  them  by 
the  judgment.*^ 


As  to  enforcement  of  liens  by  suit  in 
equity,  see  infra,  II,  C. 

35.  See  the  following:  U.  S. — Ex 
parte  McNiel,  13  Wall.  236,  20  L.  ed. 
624;  Gilchrist  v.  Helena,  etc.  R.  Co., 
58  Fed.  708.  Ala.— Wvnn  r.  Tallapoosa 
Countv  Bank,  168  Ala".  469,  488,  53  So. 
228.  N.  D.— Joslyn  t\  Smith,  2  N.  D. 
53,  49   N.   W.  382. 

Compare  Murray  v.  Rapley,  30  Ark. 
568,  holding  that  the  statutory  remedy 
is  cumulative  and  does  not  oust  the 
jurisdiction  of  equity. 

Enforcement  of  Hens  in  equity,  see 
generally  infra,  II,  C. 

36.  Canal  Co.  v.  Gordon,  6  Wall. 
(U.  S.)  561,  18  L.  ed.  894;  Wynn  i: 
Tallapoosa  County  Bank,  168  Ala.  469, 
488,  53  So.  228. 

37.  See  infra,  II,  C,  1. 
Equitable    lien    defined,     see     supra, 

I,  C. 

38.  Fitch  V.  Creighton,  24  How.  (IT. 
S.)  159,  16  L.  ed.  596;  Clark  r.  Smith, 
13  Pet.  (U.  S.)  195,  10  L.  ed.  123; 
Riddle  v.  Hudgins,  58  Fed.  490,  7  C.  C. 
A.  335;  Ingersoll  v.  Coram,  127  Fed. 
418;  Gilchrist  v.  Helena,  etc.  R.  Co., 
58  Fed.  708;  Gest  v.  Packwood,  39  Fed. 
525. 

[a]  "Equitable  liens  may  be  en- 
forced in  the  federal  courts,  although 
no  remedy  is  provided  for  the  enforce- 
ment of  such  liens  by  the  state  juris- 
prudence in  the  state  courts;  and  it 
has  long  been  settled  in  the  federal 
courts  that  the  equity  jurisdiction  and 
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equity  jurisprudence  administered  in 
the  courts  of  the  United  States  are  co- 
incident and  co-extensive  with  that 
exercised  in  England,  and  are  not  reg- 
ulated by  the  municipal  jurisprudence 
of  the  particular  state  where  the  court 
sits."  Burdon  Cent.  Sugar  Refin.  Co. 
f.  Ferris  Sugar  Mfg.  Co.,  78  Fed.  417. 
Jurisdiction  of  federal  courts,  see  the 
title   "United  States   Courts." 

39.  See  the  statutes,  and  Livingston 
r.  Moore,  Baldw.  424,  15  Fed.  Cas.  No. 
8,416;  Sebree  f.  Coleman,  15  Ky.  L. 
Rep.  242,  22  S.  W.  852;  Stultz  v. 
Farthing,    13    Ky.    L.    Rep.    172. 

40.  De  Morris  v.  Wilbur  Lumber  Co., 
98  Wis.  465,  74  N.  W.  105;  Tewksbury 
f.  Bronson,  48  Wis.  581,  4  N.  W.  749; 
Marsh  v.  Fraser,  27  Wis.  596. 

41.  See  the  following:  U.  S. — Has- 
sall  r.  Wilcox,  130  U.  S.  493,  9  Sup. 
Ct.  590,  32  L.  ed.  1001;  Pusey  f. 
Pennsylvania  Paper  Mills,  163  Fed.  672; 
Livingston  r.  Moore,  Baldw.  424,  15 
Fed.  Cas.  No.  8,416,  affirmed,  7  Pet. 
469,  8  L.  ed.  751.  Cal.— Wingard  v. 
Banning,  39  Cal.  543.  Ga.— Smith  r. 
Turner,  91  S.  E.  71.  Ky.— Davies'  Exr. 
r.  Louisville,  171  Ky.  663,  188  S.  W. 
931;  Perkins  v.  Ogilvie,  140  Ky.  412, 
131  S.  W.  200.  Me.— Lumbert  v.  Lum- 
bert,  44  Me.  85.  Mo. — Morgan  v.  Chi- 
cago &  A.  R.  Co.,  76  Mo.  161;  Farm- 
ington  Equitable  B.  &  L.  Assn.  v.  Min- 
ers' Lumb.  Co.  (Mo.  App.),  187  S.  W. 
555.  N.  Y.— Buffalo  v.  Yattan,  Sheld. 
483.     Tenn.— Wells  v.  Collins,    11    Lea 
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3.  Pleadings.  —  The  pleadincs  in  such  actions  are  in  the  usual 
form  of  pleadings  in  civil  actions,  except  that  there  must  be  a  descrip- 
tion of  the  property  claimed  to  be  charged  with  the  lien;*-  but  the 
specific  claims  which  are  made  thereon  need  not  be  set  forth.'*^  It  is 
not  sufficient  in  pleading  a  lien  to  allege  merely  that  a  lien  exists; 
the  facts  from  which  the  lien  results  should  be  set  forth,**  though  there 
are  aathorities  which  hold  the  contrary,  on  the  ground  that  the  various 
steps  by  which  the  lien  was  established  would  be  an  averment  of  evi- 
dentiary facts.*^  Likewise,  the  answer  must  deny  the  facts  alleged 
as  the  basis  of  the  lien :  the  mere  allegation  in  the  answer  that  the 
plaintiff  has  no  lien  is  a  conclusion  of  law,  and  raises  no  issue  of  fact.**' 


2]  3.  Tex. — Austin,  etc.  Ev.  Co.  r. 
Eucker,  59  Tex.  5S7;  Hall  t".  Hall,  11 
Tex.  526;  McClennev  f.  McCleunev,  3 
Tex.  192,  49  Am.  Dee.  738.  W,  *Va. 
Gist  V.  A'irginian  Ev.  Co.,  90  S.  E. 
554. 

[a]  Wten  a  lienliolder,  having  no 
legal  title  sues  to  foreclose  his  lien 
he  must  make  a  subsequent  purchaser 
a  partv.  Hattan  r.  Bodan  Lumb.  Co. 
(Tex.  Civ.  App.).  123  S.  W.  163.  But 
see  Kennard  v.  Harvey,  80  Ind.  37, 
holding  that  the  alienee  of  the  lessor 
of  land  is  not  a  necessary  party  to  a 
suit  to  enforce  the  landlord's  lien. 

[b]  It  is  not  essential  that  all  who 
are  interested  in  Uen  property  should 
be  joined  as  parties;  but  if  they  are 
omitted  their  interest  will  not  be  af- 
fected. Morgan  v.  Chicago  &  A.  E.  Co., 
76  Mo.  161. 

42.  Ky.— Shuck  r.  Price,  22  Kv.  L. 
Eep.  1261,  60  S.  W.  487.  Mich.— Bech- 
erl  r.  Plutehak.  171  Mich.  299,  137 
N.  W.  101.  N.  D.— Joslvn  r.  Smith,  2 
N.  D.  53,  49  X.  W.  382,  holding  that 
in  an  action  to  foreclose  a  seed  lieu 
it  is  not  necessary  to  allege  that  the 
seed  was  to  be  sown  on  anv  particular 
land.  Wash.— Hooker  r.  McAllister,  12 
Wash.  46,  40  Pac.  617. 

Description  of  property  in  bill  in 
equity  to  enforce  lien,  see  infra,  II, 
C,    3. 

[a]  SufB.cient  Description. — When  no 
seizure  of  the  property  under  summary 
process  is  sought  and  it  is  left  with 
the  owner  until  the  lien  is  foreclosed, 
its  general  description,  the  exact  loca- 
tion of  the  house  containing  it,  the 
person  in  possession,  and  the  party  to 
whom  it  belongs  is  sufficient  descrip- 
tion. Bourcier  v.  Edmondson.  5S  Tex. 
675. 

43.  Ky.— McKibben  r.  Worthing- 
ton's    Exrs.,    103   Ky.    356,    45     S.     W. 


233.  Tex.— Penfield  v.  Harris,  7  Tex. 
Civ.  App.  659,  27  S.  W.  762.  Wash. 
Fitch  V.  Applegate,  24  Wash.  25,  64 
Pac.  147.  Wis. — Tewksburv  r.  Bron- 
son,  48  Wis.   5S1,  4   X.   W.  '749. 

But  see  Gates  &  Co.  v.  National  Fair. 
etc.  Assn.,  172  App.  Div.  581,  158  N.  Y. 
Supp.   1070. 

44.  Ala. — Frazier  r.  Thomas,  6  Ala 
169.  Cal. — Keener  v.  Eagle  Lake  Land 
i  Irr.  Co.,  110  Cal.  627,  43  Pac.  14. 
111.— Cairo,  etc.  E.  Co.  r.  Cauble,  85 
111.  555.  Ky.— Shuck  v.  Price,  22  Kv. 
L.  Eep.  1261,  60  S.  W.  487.  N.  C. 
Moore  v.  Cape  Fear  &  Y.  V.  Ev.  Co., 
112  X.  C.  236,  17  S.  E.  152.  's.  D. 
Anderson  c.  Alseth,  6  S.  D,  566,  62  X. 
W.  435. 

Necessity  for  averment  of  lien  in 
biU  in  equitv  to  enforce  lien,  see  infra. 
Ill,  C,  3. 

[a]  Defect  in  Complaint  Waived  by 
Failure  To  Demur. — Although  a  com- 
plaint may  be  insufficient  and  defective 
in  alleging  the  existence  of  a  lien  as 
a  lonclusion  of  law  instead  of  averring 
the  facts  upon  which  the  lieu  arose  and 
existed  this  infirmity  is  waived,  no  de- 
murrer being  filed,  bv  a  plea  of  not 
guilty.  Kellv  v.  Evster,  102  Ala.  325. 
14   So.    657. 

45.  Ark. — Browni  v.  Buck,  54  Ark 
453,  16  S.  W.  195.  Ga.— Love  r.  Cox 
68  Ga.  569.  Ind.— Aurora  Nat.  Bank 
r.  Black,  129  Ind.  595,  29  X.  E.  396; 
Louisville,  etc.  E.  Co.  r.  Bonev,  li; 
Ind.  501,  20  X.  E.  432,  3  L.  'E.  A 
435.  Mjo. — Price  r.  Eoetzell,  56  Mo 
500;  Yarnev  r.  Jackson,  66  Mo.  App 
348;  Pickett  v.  McCord,  62  Mo.  App 
467.  N.  Y. — McCorkle  r.  Herrman,  5. 
Hun*  610,  5  X.  Y.  Supp.  SSI,  22  X.  Y 
St.  519.  Tex.— Austin,  etc.  E.  Co.  r 
Daniels.  62  Tex.  70.  Wash.— Hooker  r 
McAllister,   12   Wash.   46,  40   Pac.   617 

46.  Merrigan  r.  English,  9  Mont 
113,   123,   22    Pac.    454. 
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4.  Judgment.  —  a.  In  General.  —  The  general  rules  governing 
judgments  in  ordinary  actions  obtain  in  actions  to  foreclose  liens.*'' 

A  judgment  or  decree  foreclosing  a  lien  can  be  rendered  only  when 
that  issue  is  raised  by  the  pleadings,*^  and  after  sufficient  proof  show- 
ing the  existence  of  a  lien.*^  The  judgment  in  such  an  action  should 
declare  the  existence  and  amount  of  the  lien,'*  and  order  a  sale  of  the 
property,  or  so  much  thereof  as  will  satisfy  the  claim  secured  by  the 
lien:^^  but  it  is  unnecessary  to  state  in  the  decree  that  only  so  much 
of  the  property  shall  be  sold  as  is  necessary.'^ 

A  general  judgment  may  be  entered  in  an  action  to  foreclose  a  lien, 
even  though  the  plaintiff  fails  to  establish  his  lien.'^  And  personal 
judgment  may  be  had  against  the  defendant  for  any  unpaid  balance 
remaining  after  the  application  of  the  proceeds  of  sale  of  the  property 


47.  See  the  following:  Tex.— Patton 
V.  Collier,  90  Tex.  115,  37  S.  W.  413. 
Va.— Myers  r.  Williams,  85  Va.  621,  8 
B.  E.  483.  Eng.— Harrison  v.  Nettle- 
ship,  2  IS^yl.  &  K.  423,  39  Eng.  Keprint 
1005. 

And  see  generally  the  title  "Judg- 
ments. ' ' 

[a]  A  judgment  foreclosing  a  statu- 
tory lien  is  a  judgment  in  rem  and  not 
in  personam.  Austin,  etc.  E.  Co.  V. 
Eucker,  59  Tex.  587.  See  generally  the 
title  "Proceedings  in  Rem." 

48.  Ft.  Jefferson  Imp.  Co.  v.  Dupoy- 
ster,  112  Kv.  792,  66  S.  W.  1048,  2  L. 
E  A.  (N.  S.)  263;  Handel  v.  Elliott, 
60  Tex.  145. 

[a]  Where  the  verdict  of  a  jury 
fails  to  find  on  the  issue  of  the  exist- 
ence of  a  lien,  it  is  error  for  the  court 
to  enter  judgment  establishing  the  lien. 
Goldstein  v.  Leak,  138  Ala.  573,  36  So. 
458. 

[b]  The  findings  of  a  court  in  an 
action  to  enforce  a  lien  must  be  suffi- 
cient to  support  the  judgment.  Ander- 
son V.  Alseth,  6  S.  D.  566,  62  N.  W. 
435. 

49.  U.  S.— Davis  v.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283.  Ky.— Murphy  v. 
Nelson,  1  Ky.  Op.  77.  Mo. — Beck  v. 
Wisely,  52  Mo.  App.  242.  Tex. — Mur- 
ray V.  Homestead,  etc.  Assn.  (Tex.  Civ. 
App.),  48  S.  W.  604.  Wash.— Clapp  v. 
Ervay,  46  Wash.  290,  89  Pac.  883. 

[a]  Proof  of  Parol  Lien  Will  Not 
Uphold  Allegation  of  Written  One. 
Under  allegations  setting  forth  a  lien 
on  property  under  a  written  contract, 
a  party  cannot  prove  a  lien  contracted 
by  parol.  Morris  v.  Hubbard,  10  S.  D. 
259,  72  N.  W.  894. 

50.  U.  S.— Davis  v.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283.     Va.— Carnahan  v. 
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Ashworth,  31  S.  E.  65.  W.  Va.— Keck 
r.  Allender,  37  W.  Va.  201,  16  S.  E. 
520.  Wis. — De  Morris  v.  Wilbur  Lum- 
ber Co.,  98   Wis.  465,  74  N.  W.   105. 

[a]  Judgment  for  Lien  Alone  Is 
Valid. — A  judgment  is  not  invalid  be- 
cause merely  enforcing  a  lien  without 
any  judgment  against  the  debtor.  Gray 
V.  Graziani,  165  Ky.  771,  178  S.  W. 
1070. 

51.  Ducker  v.  Gray,  3  J.  J.  Marsh. 
(Ky.)   163;  Peel  v.  Gary,  54  Tex.  253. 

[a]  It  is  error  to  decree  the  sale 
of  the  whole  property  (1)  when  only 
a  part  is  covered  bv  the  lien.  O'Neil 
V.  Taylor,  59  W.  Va.  370,  53  S.  E. 
471.  (2)  But  where  the  decree  orders 
the  sale  of  more  property  than  is  sub- 
ject to  the  lien  the  decree  will  not 
be  vacated,  but  will  be  corrected  on 
appeal.  Helm  r.  Weaver,  69  Tex.  143, 
6  S.  W.  420;  Peel  v.  Gary,  54  Tex. 
253. 

[b]  Variance  in  Description.  —  A 
judgment  ordering  the  sale  of  land  in 
an  action  to  foreclose  a  lien  will  not 
be  invalidated  by  immaterial  variances 
where  the  description  is  substantially 
the  same.  Mitchell  v.  Fidelity  Trust 
&  S.  F.  Co.,  20  Ky.  L.  Eep.  "713,  47 
S.   W.  446. 

[c]  Issuance  of  Execution  Does  Not 
Release  Property  From  Lien. — Schulta 
r.  Schultz,  133  Wis.  125,  113  N.  W. 
445,  126   Am.   St.   Eep.   934. 

52.  Brooks  v.  Eobinson,  54  Miss.  272, 
this  is  implied. 

53.  Ark. — Flournoy  v.  Shelton  &  Co., 
43  Ark.  168.  Ga.— Parish  f.  Murphy, 
51  Ga.  614.  Me.— Byard  v.  Parker,  65 
Me.  576.  Mo. — Hodo  v.  Benecke,  11 
Mo.  App.  393.  N.  Y.— Prime  v.  Hughes, 
174  App.  Div.  406,  159  N.  Y.  Supp. 
1041;  Gage  v.  Callanan,  128  App.  Div. 
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charged  with  the  lien;^*  hut  this  rule  applies  only  where  the  defendant 
is  personally  liable  for  the  debt,  and  does  not  extend  to  a  subpurchaser, 
who  did  not  assume  the  debt.^^ 

b.  Enforcement  of.  —  The  judgment  in  an  action  to  foreclose  a  lieu 
is  enforced  by  an  execution  issuing  in  the  ordinary  form  of  civil  ac- 
tions, except  that  it  must  contain  a  special  command  to  satisfy  it  out 
of  the  property  upon  which  the  lien  is  adjudged.^*^ 

C.  By  Suit  in  Equity.  —  1.  In  General.  —  A  court  of  equity  is 
the  only  proper  tribunal  in  which  to  enforce  an  equitable  lien."  And 
this  is  true  without  reference  to  the  rights  which  a  lien  holder  may 


752,  113  N.  Y.  Supp.  227.  Tenn. 
Dougherty  v.  Kellum,  3  Lea  643.  Wis. 
Tewksbury  v.  Bronson,  48  Wis.  581,  4 
N.  W.  74&. 

But  see  Turnes  v.  Brenckle,  249  111. 
394,  94  N.  E.  495;  Morgan  v.  Chicago 
&  A.  R.  Co.,  76  Mq.  161. 

54.  U.  S.— Davis  r.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283.  Ala.— Teal  v.  Lewis, 
85  Ala.  218,  4  So.  695.  la.— American 
Trading  &  Storage  Co.  v.  Gottstein,  123 
Iowa  267,  98  N.  W.  770,  101  Am.  St. 
Eep.  319.  N.  Y.— Byron  v.  The  Mayor, 
etc.,  59  How.  Pr.  455.  Tex. — Slaughter 
V.  Dallas  (Tex.  Civ.  App.),  103  S.  W. 
218.  Wash.— Dolan  v.  Cain,  59  Wash. 
259,  109(  Pae.  1009.  W.  Va.— Lambert 
r.  Nicklass,  45  W.  Va.  527,  31  S.  E. 
951,  72  Am.  St.  Eep.  828,  44  L.  R.  A. 
561.  Wis.— Reindl  v.  Heath,  109  Wis. 
570,  85  N.  W.  495;  Tewksbury  v.  Bron- 
son, 48  Wis.  581,  4  N.  W.  749. 

But  see  Buffalo  v.  Yattan,  Sheld. 
(N.  Y.)   483. 

[a]  The  fact  that  the  complaint  (1) 
prays  for  a  personal  judgment  will  not 
affect  it.  Riverside  v.  Butcher,  133  Cal. 
324,  65  Pac.  745.  See  also  Canadian, 
etc.  R.  Co.  V.  Clarita,  etc.  Co.,  140  Cal. 
672,  74  Pac.  301.  (2)  But  if  a  per- 
sonal judgment  is  entered  against  the 
defendant  as  well  as  judgment  against 
his  property  when  no  personal  judg- 
ment was  prayed  for,  such  personal 
judgment  is  erroneous  but  not  void. 
York  r.  Boardman,  40  Iowa  57;  Vaughn 
r.  Johnson,  9  N.  J.  Eq.  173. 

55.  Ala. — Teal  v.  Lewis,  85  Ala.  218, 
4  So.  695.  Ark. — Ferguson  Lumber  Co. 
V.  Low,  17  S.  W.  879.  Va.— Dellingcr 
1-.  Foltz,  93  Va.  729,  25  S.  E.  998. 

56.  De  Morris  r.  Wilbur  Lumber  Co., 
98  Wis.  465,  74  N.  W.  105;  Marsh  r. 
Eraser,   27  Wis.   596. 

Form  and  sufficiency  of  executions 
generally,  see  15  Standard  Proc.  790, 
et  seq. 


[a]  The  fact  that  there  are  debts 
of  junior  lienholders  which  are  yet  due 
will  not  defeat  the  right  to  sell  the 
lien  property,  under  execution  issued 
upon  such  a  judgment.  Stultz  v. 
Farthing,  13  Ky.  L.  Rep.  172. 

57.  See  the  following:  U.  S. — Town- 
send  V.  Vandewerker,  160  U.  S.  171,  16 
Sup.  Ct.  258,  40  L.  ed.  383;  Riddle  v. 
Hudgins,  58  Fed.  490,  7  C.  C.  A.  335; 
Badgerow  v.  Manhattan  Trust  Co.,  64 
Fed.  931;  In  re  Wynne,  Chase  227,  242, 
30  Fed.  Cas.  No.  18,117;  Vallette  v. 
Whitewater  Valley  Canal  Co.,  4  Mc- 
Lean 192,  28  Fed.  Cas.  No.  16,820; 
Ritten  v-  Union  Pac.  Ry.  Co.,  20  Fed. 
Cas.  No.  11,865a.  Ala. — Ross  v.  Perry, 
105  Ala.  533,  16  So.  915;  Donald  &  Co. 
r.  Hewett,  33  Ala.  534,  73  Am.  Dec. 
431;  Mobile,  etc.  R.  Co.  v.  Talman,  15 
Ala.  472.  Ark.— Roberts  v.  Jacks,  31 
Ark.  597,  25  Am.  Rep.  584;  McClure 
V.  McDearmon,  26  Ark.  66.  Fla. 
Thrasher  v.  Doig,  18  Fla.  820.  111. 
Cairo,  etc.  R.  Co.  v.  Facknev,  78  111. 
116;  Tinsley  v.  Durfey,  99  "^111.  App. 
239;  South  Park  Comrs.  v.  Phillips,  27 
111.  Aj^p.  380.  Ind. — Jarboe  v.  Severin, 
112  Ind.  572,  14  N.  E.  490.  Ky.— Dailev 
r.  Cain,  11  Kv.  L.  Rep.  936,  13  S.  W. 
424;  Poston  r."^  Eubank,  3  J.  J.  Marsh. 
42.  Md.— Ridgelv  r.  Iglchart,  3  Bland 
510.  Mich.— Ald'ine  Mfg.  Co.  r.  Phil- 
lips, 118  IVIich.  162,  76  N.  W.  371,  74 
Am.  St.  Rep.  380,  42  L.  R.  A.  531; 
Smith  V.  Jaekman,  115  Mich.  192,  73 
N.  W.  228;  Walker  r.  Casgrain,  101 
Mich.  604,  60  N.  W.  291;  Near  r.  Don- 
nelly, 80  Mich.  130,  44  N.  W.  1118; 
Osgood  r.  Osgood,  78  Mich.  290,  44  N. 
W.  325.  Mo.— Devore  r.  Devore,  138 
Mo.  181,  39  S.  W.  68;  Beyer  f.  Con- 
tinental Trust  Co.,  63  Mo^  App.  521. 
N.  J. — Bennett  r.  Finncgan  (N.  J.  Eq.), 
33  Atl.  401.  N.  Y.— Storm  v.  McGrover, 
189  N.  Y.  568,  82'  N.  E.  160;  Perry  v 
Board  of  IMissions  of  P.  E.  Church,' 102 
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have  in  a  court  of  law.^®  So  also  where  no  method  of  enforcement  of 
a  lien  is  provided  by  law,  equity  generally  has  jurisdiction  to  enforce 
a  lien.^^  Whenever  the  lien  is  a  matter  of  contract  between  the  parties, 
equity  always  has  jurisdiction  to  enforce  the  same  for  every  such  lien 
or  charge  in  rem  constitutes  a  trust  and  is  governed  by  the  general 
doctrine  applicable  to  trusts.°°     Where  a  lieu  is  created  by  statute 


N.  Y.  99,  106,  6  N.  E.  116;  National 
Bank  of  Deposit  v.  Eogers,  44  App. 
Div.  357,  61  N.  Y.  Supp.  155;  Price  r. 
Palmer,  23  Hun  504;  Buehan  v.  Sum- 
ner, 2  Barb.  Ch.  (N.  Y.)  165,  47  Am. 
Dec.  305.  S.  C. — Sweariugen  v.  Hart- 
ford Fire  Ins.  Co.,  56  S.  C.  355,  34  S. 
E.  449.  Vt. — Lamson  r.  Worcester,  58 
Vt.  381,  4  Atl.  145;  Sanborn  r.  Braley, 
47  Vt.  170.  Va.— Thornton  r.  Fairfax, 
29  Gratt.  (70  Va.)  669.  W.  Va.— Hous- 
ton V.  McCluney,  8  W.  Va.  135.  Eng. 
Esdale  v.  Oxenham,  3  Barn.  &  C.  225, 
10  E.  C.  L.  110,  107  Eng.  Eeprint  717. 
[a]  A  court  of  equity  may  enforce 
an  equitable  lien  upon  a  legal  or  upon 
an  equitable  estate  in  lands.  Buehan 
V.  Sumner,  2  Barb.  Ch.  (N.  Y.)  165, 
47   Am.   Dec.   305. 

58.  U.  S. — Townsend  v.  Vander- 
werker,  160  U.  S.  171,  16  Sup.  Ct.  258, 
40  L.  ed.  383;  Seymour  v.  Freer,  8 
Wall.  202,  19  L.  ed.'  306.  lU.— Tinsley 
V.  Durfey,  99  HI.  App.  239.  Mass. 
Coram  r.  Davis,  209  Mass.  229,  95  N.  E. 
298. 

But  see  Pritchard  i'.  Pritchard,  134 
App.  Div.  301,  118  N.  Y.  Supp.  882, 
holding  that  where  there  is  an  ade- 
quate remedy  at  law  for  the  enforce- 
ment of  an  equitable  lien  equity  will 
not  take  jurisdiction  of  the  action  to 
enforce  it. 

59.  See  the  following:  U.  S.— Fitch 
V.  Creighton,  24  How.  159,  16  L.  ed. 
596;  Ingersoll  v.  Coram,  127  Fed.  418; 
Gilchrist  v.  Helena,  etc.  E.  Co.,  58  Fed. 
708;  Hine  v.  Levee  Comrs.,  1  Woods 
246,  11  Fed.  Cas.  No.  6,325.  Ala.— Evans 
r.  Silvey  &  Co.,  144  Ala.  398,  42  So. 
62;  Bingham  v.  Vandergrift,  93  Ala. 
283,  9  So.  280;  Westmoreland  v.  Foster, 
60  Ala.  448;  Kontandan  &  Co.  v.  Deas, 
14  Ala.  33,  48  Am.  Dec.  84.  Cal. 
Kreling  v.  Kreling,  118  Cal.  413,  50 
Pac.  546;  Church  v.  Garrison,  75  Cal. 
199,  16  Pae.  885.  D.  C— The  Eiehmond 
r.  Cake,  1  App.  Cas.  447.  Ga. — Orton 
i\  Madden,  75  Ga.  83.  111. — Webster 
r.  Nichols,  104  HI.  160;  Atlantic  Dyna- 
mite Co.  V.  Baltimore,  etc.  E.  Co.,  101 
HI.   App.   13.     la.— Cook  v.  Black,   54 
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Iowa  693,  7  N.  W.  121.  Mich.— Aldine 
Mfg.  Co.  r.  Phillips,  118  Mich.  162,  76 
N.  W.  371,  74  Am.  St.  Eep.  380,  42 
L.  E.  A.  531;  Walker  v.  Casgrain,  101 
Mich.  604,  60  N.  W.  291.  Miss.— Hug- 
gins  V.  Home  Mutual  Fire  Ins.  Co.,  107 
Miss.  650,  658,  65  So.  646.  N.  Y.— Gib- 
bons r.  Hamilton,  33  How.  Pr.  83.  Ore. 
Brown  r.  Truax,  58  Ore.  572,  115  Pac. 
597.  Wis. — Boorman  r.  Wisconsin  Eo- 
tary  Engine  Co.,  36  Wis.  207. 

[a]  The  foreclosure  of  a  material- 
man's lien  upon  a  vessel  and  the  ap- 
pointment of  a  receiver,  being  matters 
of  an  equitable  nature,  an  action  where- 
in such  relief  is  sought  is  properly 
brought  on  the  equity  side  of  the  court, 
and  in  the  absence  of  special  statutory 
provisions  regulating  the  proceedings 
for  foreclosure  a  court  of  equity  has 
jurisdiction.  Washington  Iron  Works 
V.  Jensen,   3   Wash.   584,   28   Pac.   1019. 

[b]  Equity  has  jurisdiction  of  a  bill 
to  establish  and  enforce  a  bailee's  lien 
on  property  in  his  possession  which  has 
been  sold  by  the  former  owner,  and 
where  the  bailee's  lien  and  right  to 
possession  is  disputed  by  the  vendee 
who  threatens  to  take  forcible  posses- 
sion. Knapp,  etc.  Co.  v.  M,cCaffrey,  178 
HI.  107,  52  N.  E.  898,  69  Am.  St.  Eep. 
290. 

[  e  ]  Equity  May  Enforce  Innkeeper '  a 
Lien. — A  court  of  equity  has  jurisdic- 
tion to  enforce  liens  on  personal  prop- 
erty generally  and  may  order  the  sale 
of  a  horse  of  an  innkeeper's  guest  to 
pay  the  charges  of  keeping  which  con- 
stitute a  lien.  Black  v.  Brennan,  5 
Dana  (Ky.)  310. 

[d]  Foreclosure  by  Suit  Means  Suit 
in  Equity. — Under  a  statute  providing 
that  a  lien  upon  personalty  other  than 
that  of  a  judgment  lien  whether  created 
by  mortgage  or  otherwise  shall  be  fore- 
closed by  suit  and  the  property  ad- 
judged to  be  sold  to  satisfy  the  debt, 
a  foreclosure  by  a  suit  in  equity  is 
necessary  to  sell  personal  property  to 
foreclose  a  contract  lien  thereon  for 
services.  Brown  r.  Truax,  58  Ore.  572, 
115  Pac.  597. 

60.     See  the  following:  U.  S.— Fletch- 
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and  no  adequate  remedy  is  provided  for  its  enforcement,  resort  may 
be  had  to  a  court  of  equity  for  its  enforcement.*'^  So  where  the  statute 
provides  an  adequate  remedy,  which  for  some  reason  is  unavaihjl)le 
enforcement  may  be  had  in  equity.^-  But  where  the  statute  provides 
an  adequate  remedy,  and  there  is  no  valid  reason  for  not  pursuing 
such  remedy,  equity  will  not  take  jurisdiction  of  the  enforcement  of 
a  statutory  lien.*^^  Equity  will  not  take  jurisdiction  for  the  enforce- 
ment of  a  j  Lidgment  lien,  as  there  is  a  legal  remedy  by  sale  under  exe- 
cution f^  but  where  there  is  some  obstruction  to  a  sale  under  execu- 
tion, equity  will  interpose  to  remove  such  obstruction  and  decree  a 
sale  of  the  property  charged  with  the  judgment  lien."^     Equity  will 


er  V.  Morey,  2  Story  555,  9  Fed.  Cas. 
No.  4,864;  Clarke  v.  Southwick,  1  Curt. 
297,  5  Fed.  Cas.  No.  2,863.  Ind.— Car- 
michael  v.  Arms,  51  Ind.  App.  689,  100 
N.  E.  302.  Mich.— Fitzhugh  v.  Max- 
well, 34  Mich.  138.  N.  Y.— Willetts  v. 
Brown,  42  Hun  140.  Pa.— Hurley  v. 
Ashbridge,  55  Pa.  Super.  523.  Eng. 
Collyer  v.  Fallon,  Turn.  &  E.  (Eug.) 
459-476,  37  Eng.  Eeprint  1177;  Legard 
V.  Hodges,  1  Ves.  Jr.  477,  30  Eng.  Re- 
print 447;  Farr  v.  Middleton,  Prec.  Ch. 
174,  24  Eng.  Eeprint  84. 

[a]  A  factor's  lien  may  be  enforced 
by  an  action  for  money  had  and  re- 
ceived, which  action  is  an  equitable  ac- 
tion. Barnett  v.  Warren,  82  Ala.  557, 
2  So,  457. 

61.  See  the  following:  U.  S. — Ex 
parte  McNiel,  13  Wall.  236,  20  L.  ed. 
624;  South  Fork  Canal  Co.  v.  Gordan, 
6  Wall.  561,  18  L.  ed.  894;  Gilchrist 
V.  Helena,  etc.  E.  Co.,  58  Fed.  708, 
distinguishing  Howe  Machine  Co.  v. 
Miner,  28  Kan.  441.  Mich. — Aldine 
Mfg.  Co.  V.  Phillips,  118  Mich.  162,  76 
N.  W.  371,  74  Am.  St.  Eep.  380,  42 
L.  E.  A.  531.  Miss. — Huggins  v.  Home 
Mutual  Fire  Ins.  Co.,  107  Miss.  650, 
65  So.  646.  N.  Y.— Chatfield  v.  Camp- 
bell, 35  Misc.  355,  71  N.  Y.  Supp.  1004, 
affirmed,  75  App.  Div.  631,  78  N.  Y. 
Supp.  1113.  N.  D.— Joslyn  v.  Smith,  2 
N.  D.  53,  49  N.  W.  382. 

[a]  A  bill  in  equity  will  lie  to  pro- 
tect a  statutory  lien  from  destruction. 
Garner  v.  Cutting,  32  Iowa  547;  Hulett 
V.  Stockwell,  27  Mo.  App.  328. 

62.  See  the  following:  U.  S.— Davis 
V.  Alvord,  94  U.  S.  545,  24  L.  ed.  283; 
Gilchrist  v.  Helena,  H.  S.  &  S.  E.  Co., 

58  Fed.   708.     Ala. — Abraham   v.   Hall, 

59  Ala.  386;  Price  v.  Pickett,  21  Ala. 
741.  Ark. — Eeavis  v.  Barnes,  36  Ark. 
575.  Fla. — Lockett  v.  Eobinson,  31  Fla. 
134,  12  So.  649,  20  L.  R.  A.  67;  Thrash- 


er V.  Doig,  18  Fla.  809.  Ga.— Coleman 
V.  Freeman,  3  Ga.  137.  111.— Ellett  v. 
Tyler,  41  111.  449. 

See  also  supra,  II,  A,  note  35. 

[a]  A  carrier  may  retain  possession 
of  the  goods  and  maintain  a  bill  in 
equity  for  the  enforcement  of  his  lien 
for  freight  and  he  may  do  this  even 
though  a  remedy  is  provided  by  stat- 
ute. Central  E.  &  B.  Co.  v.  Sawyer,  78 
Ga.  784,  3  S.  E.  629. 

[b]  Where  a  lien  is  properly  as- 
signed and  the  statute  remedy  is  con- 
fined to  the  original  lienholder,  the  as- 
signee may  resort  to  equity  for  the  en- 
forcement of  his  lien.  Westmoreland 
V.  Foster,  60  Ala.  448. 

63.  Ala.— Walker  v.  Dalmwood,  80 
Ala.  245;  Chandler  v.  Hanna,  73  Ala. 
390;  Hudson,  Kennedy  &  Co.  r.  Vaugh- 
an's  Exrs.,  57  Ala.  609.  Ark.- Dick- 
enson V.  Harris,  48  Ark.  355,  3  S.  W. 
58.  Ga. — Coleman  v.  Freeman,  3  Ga. 
137. 

That  statutory  remedy  is  iisually  ex- 
clusive, see  supra,  11,  A. 

[a]  Statutory  log  labor  liens  can 
give  no  jurisdiction  to  a  court  of 
equity.  They  are  pureh'  legal  claims, 
which  must  be  enforced  at  law.  South- 
ern Michigan  Lumber  Co.  r.  McDonald, 
57  Mich.  292,  24  N.  W.  87.  See  gen- 
erally the  title  "Logs  aiid  Logging." 

64.  Kan. — Howe  IMach.  Co.  r.  Min- 
er, 28  Kan.  441.  Mich.— Aldine  Mfg. 
Co.  V.  Phillips,  118  Mich.  162,  76  N.  W. 
371,  74  Am.  St.  Eep.  380,  42  L.  E.  A. 
531.  N.  Y.— Buchan  r.  Sumner,  2  Barb. 
Ch.  (N.  Y.)  165,  47  Am.  Dec.  305.  Ohio. 
Douglass  V.  Huston,  6  Ohio  156.  Tenn, 
Harrison  r.  Wade,  5  Coldw.  505. 

See  generally  the  title  "Judgments 
and  Decrees,  Enforcement  of." 

65.  U.  S.— Hassall  r.  Wilcox,  130  U. 
S.  493,  9  Sup.  Ct.  590,  32  L.  ed.  1001; 
Gilchrist  v.  Helena,  H.  S.  &  S.  E.  Co., 
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always  take  jurisdiction  of  a  bill  to  protect  or  enforce  a  lien  where 
any  equitable  crrounds  are  alleged  to  exist. ^^  Equity  \W11  also  keep 
alive  or  restore  a  lien  where  it  has  been  lost  or  discharged  through 
fraud  or  mistake,  or  the  like/'^  unless  the  rights  of  third  parties  have 
intervened.*^*  P^quity  will  likewise  take  jurisdiction  to  determine  the 
priority  of  conflicting  liens."^ 


58  Fed.  708.  111.— Penn  Mutual  Life 
Ins.  Co.  f.  Heiss,  141  111.  35,  31  N.  E. 
138,  33  Am.  St.  Rep.  273.  N.  J.— Hal- 
sted  V    Davison,  10  N.  J.  Eq.  290. 

66.  U.  S.—Ex  parte  Niel,  13  Wall. 
236,  20  L.  ed.  624;  Gilchrist  r.  Helena, 
H.  S.  &  S.  R.  Co.,  58  Fed.  708;  Ritten 
V.  Union  Pac.  Ry.  Co.,  20  Fed.  Cas. 
No.  11,865a.  Ala. — Wvnn  v.  Tallapoosa 
County  Bank,  168  Ala'.  469,  488,  53  So. 
228;  Abraham  r.  Carter,  53  Ala.  8. 
ria.— Lockett  r.  Robinson,  31  Fla.  134, 
12  So  649,  20  L.  R.  A.  67.  Ga.— Con- 
yers  r.  Gray,  67  Ga.  329.  la.— Garner 
r.  Cutting, ' 32  Iowa  547.  Mich.— Me- 
Graw  r.  Dole,  63  Mich.  1,  29  N.  W. 
477.  Mo.— Hulett  r.  Stoekwell,  27  Mo. 
App.  328,  holding  that  equity  may  by 
injunction  restrain  the  defendant  from 
disposing  of  or  interfering  with  the 
lien  property  pending  litigation.  N.  D. 
Joslyn  V.  Smith,  2  N.  D.  53,  49  N.  W. 
382.  Wis. — Boorman  r.  Wisconsin  Ro- 
tary Engine  Co..  36  Wis.  207. 

fa]  Accounting  as  Ground  for 
Equity  Jurisdiction. — d)  Equity  will 
take  jurisdiction  of  the  enforcement  of 
a  lien  where  a  long  or  involved  ac- 
counting is  necessary.  Webster  r. 
Nichols,  104  111.  160.  See  also  Thames 
Iron  Works  Co.  v.  Patent  Derrick  Co., 
1  .lohns  &  Hem.  9.1,  70  Eng.  Reprint 
676  (2)  But  where  the  accounts  are 
not  complicated  and  no  discovery  is 
necessary,  equity  will  not  take  jurisdic- 
tion. Hudson,  Kennedy  &  Co.  r. 
Vaughan's  Exrs.,  57   Ala.  609. 

Necessity  for  bill  showing  grounds 
for  equitable  interposition,  see  mfra. 
Ill,  C,  3. 

67.  U.  S.— Pearson  v.  Harris,  200 
Fed.  10,  118  C.  C.  A.  238.  Cal.— Shaf- 
fer f.  McCloskey,  101  Cal.  576,  36  Pac. 
196;  Richards  v.  Griffith,  92  Cal.  493,  28 
Pac.  484,  27  Am.  St.  Rep.  156;  Persons 
r.  Shaeffer,  65  Cal.  79,  3  Pac.  94.  111. 
Kohlsaat  v.  Illinois  Tr.  &  Sav.  Bank, 
102  111.  App.  110.  Ind. — Backer  r. 
Pyne,  130  Ind.  288,  30  N.  E.  21,  30 
Am.  St.  Rep.  231;  Ellison  v.  Branstra- 
tor,  45  Ind.  App.  307,  88  N.  E.  963,  89 
N.  E.  513.    la.— Delaware  R.  Const.  Co. 
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V.  Davenport,  etc.  R.  Co.,  46  Iowa  406. 
Miss. — Cansler  v.  Sallis,  54  Miss.  446; 
Howell  r.  Bush,  54  Miss.  437;  Lewis 
r.  Starke,  10  Smed.  &  M.  120.  N.  Y. 
Barnes  v.  Camack,  1  Barb.  392.  Ore. 
Kern  r.  Hotaling  Co.,  27  Ore.  205,  40 
Pac.  168,  50  Am.  St.  Rep.  710.  Tex. 
Kangerga  r.  Willard  (Tex.  Civ.  App.), 
191  S.  W.  195.  Vt.— Hill  V.  Ritchie,  98 
Atl.  497.  Va.— Baugh  &  Sons  Co.  v. 
Black,  90  S.  E.  607.  W.  Va.— Seymour 
r.  Alkire,  47  W.  Va.  302,  34  S.  E.  953. 
[a]  Equity  Will  Enforce  Lien  of 
Void  Mortgage. — Equity  will  in  a  prop- 
er case  establish  and  foreclose  a  lien 
against  real  estate  although  the  mort- 
gage representing  it  is  absolutely  void. 
Marshall  Tnv.  Co.  v.  Lindley,  156  Iowa 
6,  134  N.  W.  853.  See  generally  the 
title  "Mortgages." 

68.  Richards  r.  Griifith,  92  Cal.  493, 
28  Pac.  484,  27  Am.  St.  Rep.  156;  Sey- 
mour V.  Alkire,  47  W.  Va.  302,  34  S.  E. 
953. 

69.  U.  S.— Iberville  Planting  &  Mfg. 
Co.  r  Monongahela  Coal  Co..  168  Fed. 
12,  93  C.  C.  A.  404.  Ark.— Van  Etten 
r.  Cook,  54  Ark.  522,  16  S.  W.  477.  la. 
Dps  Moines  L.  &  T.  Co.  r.  Des  Moines, 
etc.  Bank,  97  Iowa  668,  66  N.  W.  914; 
Clark  r.  Havnes,  57  Iowa  96,  10  N.  W. 
292.  Minn.— Miller  v.  Condit,  52  Minn. 
455,  55  N.  W.  47.  Mo.— City  of  St. 
Louis  V.  Keane,  27  Mo.  App.  642.  Neb. 
Stannard  r.  Orleans  Flour  &  Oatmeal 
Mill.  Co.,  93  Neb.  389,  140  N.  W.  636. 
Va. — Carnahan  v.  Ashworth,  31  S.  E. 
65. 

See  also  the  title  "Mortgages." 

[a]  Courts  of  equity  in  determining 
priorities  of  Uens  are  governed  largely 
by  consideration  of  essential  fairness 
and  justice.  Trocon  r.  Scott  City,  etc. 
R.  Co.,  91  Kan.  887,  139  Pac.  357. 

[b]  Any  creditor  who  takes  a  whole 
fund  on  which  two  or  more  creditors 
have  concurrent  liens  must  account 
therefor  to  his  fellow  lien  claimants 
according  to  their  ratable  shares.  Stiles 
r.  Galbreath,  69  N.  J.  Eq.  222,  60  Atl. 
224. 

[i']     A  court  of  equity  will  subrogate 
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The  manner  of  enforcing  a  lien  in  eqiuty  is  by  a  decree  orderinfy  the 
sale  of  the  property  charged  with  the  lien,  and  the  payment  of  the 
lien  from  the  proceeds  of  such  sale.'^° 

2.  Parties.  —  All  persons  claiming  any  interest  in  the  property 
charged  with  the  lien  should  be  joined  as  parties  to  a  bill  to  enforce 
the  lien;"  and  if  there  are  other  lien  holders  on  the  same  property, 
they  should  be  made  parties  defendant. ^^  ^i^  parties  against  whom 
relief  is  sought  should  be  joined  as  defendants.^* 

In  some  cases,  two  or  more  persons  claiming  liens  upon  the  same 
property  have  been  allowed  to  join  as  plaintiffs.^*    A  lien  holder,  hav- 


a   party   paying    a    paramount    lien    to 
the  rij^hts  of  such  paramount  Hen  hold 
er.     Brown  v.  Harding,  171  N.   C.   686. 
89  S.  E.  222. 

70.  U.  S. — King's  Heirs  v.  Thomp- 
eon,  9  Pet.  204,  9  L.  ed.  102;  Eiddle  r. 
Hudgins,  158  Fed.  490,  7  C.  C.  A.  335. 
Ala.— Teal  v.  Lewis,  85  Ala.  218,  4  So. 
695.  N.  Y.— Perry  r.  Board  of  Mis- 
sions, 102  N.  Y.  99,  106,  6  N.  E.  116; 
Price  V.  Palmer,  23  Hun  504.  W.  Va. 
Cole  V.  Smith,  24  W.  Va.  287.  Eng. 
Neate  v.  Marlborough,  3  Myl.  &  C.  407, 
417,   40   Eng.   Reprint   983. 

See  also  infra,  II,  C,  4. 

[a]  The  appointment  of  a  receiver 
is  the  method  of  obtaining  possession 
of  the  property  for  the  purpose  of  en- 
forcing an  equitable  lien.  Commercial 
iNlat.  Bank  r.  Morganstein,  135  111.  App 
492. 

71.  Ark. — Dickinson  r.  Harrig,  48 
Ark.  355,  3  S.  W.  58.  Fla.— Thrasher 
V.  Doig,  IS  Fla.  809.  Ky.— Ft.  Jeffer- 
son Imp.  Co.  V.  Dupoyster,  112  Ky.  792, 
66  S.  W.  1048;  Boyd  v.  Jones,  8  Ky. 
L.  Rep.  602,  2  S.  W.  552.  Me.— Byard 
V.  Parker,  65  Me.  576.  Mich.— Rich- 
ards v.  LeM'is  L.  Arms  Shingle,  etc.  Co., 
74  Mich.  57,  41  N.  W.  860.  N.  Y.— Will- 
etts  i\  Brown,  42  Hun  140;  Chatfield 
V.  Campbell,  35  Misc.  355,  71  N.  Y. 
Supp.  1004  (affirmed  75  App.  Div.  631, 
78  N.  Y.  Supp.  1113);  Bissell  v.  Pearse, 
21  How.  Pr.  130;  Buffalo  v.  Yattan, 
Sheld.  483.  Tex. — Templeman  v.  Gres- 
ham,  61  Tex.  50;  Hall  v.  Hall,  11  Tex. 
526.  W.  Va.— Robinson  v.  Dix,  18  W. 
Va.   528. 

[a]  The  rights  of  persons  not  made 
parties  cannot  be  affected  directly  by 
the  proceedings  in  a  suit  to  foreclose 
a  lien.  Vallette  r.  Whitewater  Valley 
Canal  Co.,  4  McLean  192,  28  Fed.  Cas. 
No.  16,820. 

[b]  Variance  in  the  bill  and  proofs 
as  to  the  identity   of   the   plaintiff  is 


proper  ground  for  dismissing  the  bill. 
Smith  f.  Cowan,  69  Fla.  75,  67  So, 
570. 

[c]  If  there  is  a  defect  In  parties 
it  must  be  raised  by  demurrer;  and  if 
not  so  raised,  it  is  waived.  Combs' 
Admx.  V.  Krish,  27  Ky.  L.  Rep.  154, 
84  S.  W.   562. 

72.  Pusey  v.  Pennsylvania  Paper 
Mills,  163  Fed.  672;  Gest  v.  Packwood, 
39  Fed.  525;  Mitchell  v.  Fidelitv  Trust 
etc.  Co.,  20  Ky.  L.  Rep.  713,  47  S.  W. 
446;  McKibben  v.  Worthington 's  Exrs., 
103  Ky.  3."n,  4.3  S.  W.  233. 

[a]  A  suit  to  enforce  a  lien  is  in  no 
sense  a  suit  against  other  lien  holders 
even  when  they  are  joined  as  parties 
defendant.  No  relief  is  sought  against 
them.  They  are  unpleaded  as  a  matter 
of  convenience  to  enable  the  court  to 
settle  the  rights  of  the  respective  part- 
ies and  to  offer  the  property  for  sale  to 
the  best  advantage.  Monk  r.  Exposi- 
tion D.  P.  Corp.,  Ill  Va.  121,  68  S.  E. 
280. 

73.  Ky. — Combs'  Admx.  r.  Krish, 
27  Ky.  L.  Rep.  154,  84  S.  W.  562.  N.  Y. 
National  Bank  of  Deposit  v.  Rogers,  44 
App.  Div.  357,  61  N.  Y.  Supp.  155. 
W.  Va.— Robinson  v.  Dix,  18  W.  Va. 
528. 

[a]  When  a  bill  is  filed  against  an 
assignee  for  the  benefit  of  creditors  to 
enforce  a  lien  upon  the  assigned  prop- 
erty, and  no  relief  is  prayed  against 
the  assignor,  the  assignor  is  not  a  neces- 
sarv  partv  to  the  bill.  Lockett  r.  Rob- 
inson, 31 'Fla.  134,  12  So.  649,  20  L.  R. 
A.  67. 

74.  Ky.— Brown  r.  Small,  10  Kv.  L. 
Rep.  361 ;  Bovd  r.  Jones,  8  Kv.  L.  Rep. 
602,  2  S.  W.  552.  Mich.— Craig  r. 
Brown,  171  Mich.  256,  137  N.  W.'l26. 
Minn. — Miller  r.  Condit,  52  Minn.  455, 
5.'?  N.  W.  47.  Mo.— Williams  r.  Braden, 
63  Mo.  App.  513.  Pa.— Beltzhoover  v. 
Maple,  130  Pa.  335,  18  Atl.  650.     Va, 
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ing  another  lien  on  the  same  property,  who  is  not  made  a  party  to  the 
suit,  may  intervene  and  have  his  rights  determined.''^ 

3,  Pleadings.  —  A  bill  in  equity  for  the  enforcement  of  a  lien  must 
allege  the  facts  showing  the  grounds  for  equitable  interposition. '^^  It 
must  allege  a  lien  for  some  definite  amount, ^^  and  contain  a  descrip- 
tion of  the  property  sought  to  be  charged  with  the  lien.^^  In  some 
jurisdictions  the  bill  must  contain  a  statement  of  all  other  liens,  if  any, 
against  the  property.^^  It  need  not  show  that  the  debt  is  due,  if  the 
existence  of  the  lien  is  shown.^° 

The  defense  of  laches  may  be  interposed  in  a  suit  in  equity  to  enforce 
a  lien  without  being  specially  pleaded.^^ 

4.  Judgment  or  Decree.^-  —  The  decree  in  an  equitable  action  to 
enforce  a  lien  is  usually  for  a  sale  of  the  property  and  the  payment 
of  the  lien  claim  from  the  proceeds  thereof.^^    Where  a  lien  creditor 


Monk  f.  Exposition  D.  P.  Corp.,  Ill 
Va.  121,  68  S.  E.  280.  Wash.— Pain  f. 
Isaacs,  10  Wash.  173,  38  Pac.  1038. 
See  Fitch  v.  Applegate,  24  Wash.  25,  64 
Pac.  147. 

But  see  Underwood  v.  Birdsell,  6 
Mont.  142,  9  Pac.  922. 

fa]  Consolidation  of  Actions. — Ac- 
tions relating  to  liens  having  different 
parties  and  involving  different  rights 
but  relating  to  the  same  property  may 
under  the  Illinois  statute  be  consoli- 
dated. Thielman  v.  Carr,  75  111.  385; 
Sehnell  v.  Clements,  73  111.  613. 

75.  U.  S.— Barnes  v.  Alexander,  232 
U.  S.  117,  34  Sup.  Ct.  276,  58  L.  ed. 
riSO.  Ga. — Empire  Lumber  Co.  r.  Kiser, 
91  Ga.  643,  17  S.  E.  972.  Mo.— Case 
Plow  Works  r.  Union  Iron  Works,  56 
Mo.  App.  1;  Napa  A^al.  Wine  Co.  v. 
Rinehart,  42  Mo.  App.  171.  Ohio. — Por- 
ter V.  Barclay,  18  Ohio  St.  546.  Tex. 
Douglas  r.  Robertson  (Tex.  Civ.  App.), 
72  S.  W.   868. 

fa]  In  a  suit  to  procure  a  sale  of 
property  to  satisfy  liens,  one  who  has 
acquired  a  lien  thereon  since  suit  com- 
menced may,  although  not  a  party,  be 
heard  upon  mere  motion  or  petition,  to 
ask  an  application  of  surplus  money  to 
his  claim,  provided  his  title  is  not  dis- 
puted. If  his  title  is  disputed  a  bill 
may  be  necessarv.  Thornton  r.  Fair- 
fax, 29  Gratt.  (70  Va.)   669. 

76.  Ala.— Abraham  v.  Hall,  59  Ala. 
386.  Mich.— -Richards  v.  Lewis  L. 
Arms  Shingle  etc.  Co.,  74  ]M!ich.  57,  41 
N.  W.  860."  Neb.— Enterprise  Planing 
Mill.  Co.  r.  Methodist,  etc.  Church 
(Neb.),  158  N.  W.  386.  N.  J.— Ben- 
nett  V.  Finnegan    (N.   J.   Eq.),   33   Atl. 
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401.     N.   Y. — Husted   v.   Ingraham,    75 
N.  Y.  251. 

77.  la. — Gammel  v.  Young,  3  Iowa 
297.  Mich. — Hughes  r.  Hughes,  164  N. 
W.  435.  Can.— Robinson  v.  Starr,  23 
Man.  848. 

But  see  McKibben  v.  Worthington'a 
Exrs.,  103   Ky.   356,  45   S.  W.   233. 

78.  m. — Hazenwinkle  Grain  Co.  v. 
McComb,  116  111.  App.  541.  Ky.— Boyd 
r.  Jones,  8  Kv.  L.  Rep.  602,  2  S.  W.  552; 
Shuck  V.  Price,  22  Ky.  L.  Rep.  1261, 
60  S.  W.  487.  Wash.— Hooker  v.  Mc- 
Allister, 12  Wash.  46,  40  Pac.  617. 

[a]  An  equitable  lien  cannot  be  en- 
forced against  money  or  its  representa- 
tive, unless  the  money  or  a  specific  sub- 
stitute therefor  can  be  identified.  Drake 
T  Tavlor,  6  Blatehf.  14,  7  Fed.  Cas.  No. 
4,067. 

79.  Baird  v.  Prewitt,  158  Ky.  793, 
166  S.  W.  771;  McKibben  v.  Worthing- 
ton's  Exrs.,  103  Ky.  356,  45  S.  W.  233; 
Mitchell  f.  Fidelity  Trust,  etc.  Co.,  20 
Ky.  L.  Rep.  713,  47  S.  W.  446;  Fitch  v. 
Applegate.  24  Wash.   25,  64  Pac.  147. 

80.  National  Bank  of  Deposit  i;. 
Rogers,  166  N.  Y.  380,  59'  N.  E.  922. 

81.  Colo. — Hughes  r.  Kershow,  42 
Colo.  210,  93  Pac.  1116.  N.  J.— Halsted 
r.  Davison,  10  N.  J.  Eq.  290;  Vaughn 
r.  Johnson,  9  N.  .1.  Eq.  173.  Pa.— Wal- 
lace's  Appeal,   5   Pa.   103. 

Pleading  laches,  see  generally  the 
title  "Laches." 

82.  In  action  to  foreclose,  see  supra, 
IT,  B,  4. 

83.  U.  S.— Davis  v.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283;  King's  Heirs  v. 
Thompson,  9  Pet.  204,  9  L.  ed.  102; 
Riddle  v.  Hudgins,  58  Fed.  490,  7  C.  C. 
A.  335.    Ky.— Dailey  v.  Cain,  11  Ky.  L. 
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brings  a  bill  in  behalf  of  himself  and  other  lien  creditors  of  the  same 
class  and  with  similar  rights,  the  decree  should  provide  proper  relief 
for  all  of  them.^* 

D,     By  Summary,  Si-ecial  or  Extraordinary  Proceedings.^'' 1. 

In  General.  —  Statutes  very  generally  provide  a  summary  method  of 
enforcing  liens.^*^  And  the  authorities  are  not  in  harmony  as  to  the 
construction  that  should  be  given  thereto,  some  holding  that  such 
remedies  are  in  derogation  of  the  comjiion  law  and  should  be  strictly 
construed,  and  the  statutory  provisions  as  to  procedure  strictly  com- 
plied with ;"  others  holding  that  such  statutes  are  remedial  in  character 


Rep.  936,  13  S.  W.  424.  Mich.— Osgood 
V.  Osgood,  78  Mich.  290,  44  N.  W.  325. 
N.  Y. — Perrv  v.  Board  of  Missions,  102 
N.  Y.  99,  106,  6  N.  E.  116;  Price  v.  Pal- 
mer, 23  Hun  504.  W.  Va.— Cole  v. 
Smith,  24  W.  Ya.  287. 
See  also  supra,  II,  C,  1. 

[a]  A  decree  subjecting  land  to  sale 
for  payment  of  purchase  price  (1) 
should  direct  only  so  much  to  be  sold 
as  will  satisfy  the  debt.  Ducker  v. 
Gray,  3  J.  J.  Marsh.  (Ky.)  163.  (2) 
A  decree  for  the  sale  of  more  laud  than 
is  necessary  to  pay  plaintiff's  lien  is 
erroneous  but  not  void  and  a  sale  un- 
der such  a  decree  will  pass  a  good  title 
to  the  purchaser.  Buchanan  i\  Crucible 
Steel,  C.  &  M    Co.,  5  Ky.  L.  Eep.  178. 

[b]  A  decree  foreclosing  liens  ef- 
fective as  to  all  persons  interested  in 
the  property  to  its  extent  or  value  as 
effectively  binds  the  property  as  if  it 
were  attached  or  seized  or  made  defend- 
ant in  the  action.  Los  Angeles  County 
V.  Winnans,  13  Cal.  App.  234,  109  Pac. 
640. 

84.  Trustees  of  the  Wabash,  etc. 
Canal  Co.  v.  Beers,  2  Black  (U.  S.)  448, 
17   L.   ed.   327. 

[a]  The  validity  and  effect  of  all 
liens  may  be  inquired  into  and  deter- 
mined as  an  original  question  in  the 
suit.  Gest  r.  Packwood,  39  Fed.  525. 
See  also  Pusey  r.  Pennsylvania  Paper 
Mills,  163  Fed.  672. 

85.  See  generally  the  title  "Sum- 
mary Proceedings." 

86.  See  generally  the  statutes,  and 
infra,  the  cases  cited  throughout  this 
section. 

87.  See  the  following:  Ala. — Nicrosi 
V.  Roswald,  113  Ala.  592,  21  So.  338. 
Ark. — Daly  r.  Arkadelphia  Milling  Co., 
189  S.  W.  1053;  Flournoy  r.  Shelton  & 
Co.,  43  Ark.  168;  Taylor  r.  Hathaway, 
29  Ark.  597;  Dano  r.  Mississippi,  etc. 
B.  Co.,  27  Ark.  564.     Cal.— Keener  r. 


Eagle  Lake  Land  &  L  Co.,  110  Cal.  627, 
43  Pac.  14.  Fla.— Smoot  v.  Strauss,  21 
Fla.  611.  Ga.— Hinton  v.  Goode,  73  Ga. 
233;  Love  v.  Cox,  68  Ga.  269;  Snow  r. 
Council,  65  Ga.  123;  Cherry  v.  North  & 
South  Railroad,  65  Ga.  633;  Lathrop  & 
Co.  V.  Clewis,  63  Ga.  282;  Gilbert  v. 
Marshall,  56  Ga.  148;  Sheelev  r.  Fun- 
derburk,  47  Ga.  287;  Fox  v.  Eucker,  30 
Ga.  525;  Butts  v.  Cuthbertson,  6  Ga. 
159;  Mulkey  v.  Thompson,  3  Ga.  App. 
522,  60  S.  E.  223;  Howell  v.  Atkinson, 
3  Ga.  App.  58,  59  S.  E.  316.  HI.— Cairo 
Sc  St.  L.  R.  Co.  V.  Cauble,  85  111.  555; 
Columbia  Hardwood  Lumber  Co.  v. 
Brandenburgh,  82  111.  App.  327.  la. 
Clark  r.  Haynes,  57  Iowa  96,  10  N.  W. 
292;  Merritt  r.  Fisher,  19  Iowa  354; 
Strother  v.  The  Hamburg,  11  Iowa  59. 
Ky.— Retry  r.  Randolph,  85  Kv.  351,  3 
S.  W.  420.  La.— State  r.  Jackson,  137 
La.  931,  69  So.  751.  Me.— Gile  v.  At- 
kins, 93  Me.  223,  44  Atl.  896,  74  Am. 
St.  Rep.  341;  Collins  r.  Blake,  79  Me. 
218,  9  Atl.  358;  Lord  v.  Collins,  76  Me. 
443;  Sheridan  v.  Ireland,  61  Me.  486. 
Mich.— Wildey  v.  Gillett,  171  Mich.  153, 
136  N.  W.  1116.  Compare  Sheridan  v. 
Cameron,  65  Mich.  680,  32  N.  W.  894, 
holding  that  a  purely  statutory  lien 
must  conform  exactly  to  the  statutory 
conditions  but  having  once  attached 
and  been  put  in  process  by  foreclosure, 
the  proceedings  while  in  part  definite- 
ly fixed  are  nevertheless  in  important 
particulars  left  to  general  practice  and 
the  rights  of  all  parties  should  be  har- 
monized, and  respected  in  as  far  as  is 
reasonably  practicable.  Minn. — Rugg 
r.  Hoover,  28  Minn.  407,  10  N.  W.  473. 
N.  Y. — Frooks  Engine  Co.  r.  Greenstein, 
153  N.  Y.  Supp.  lOSO.  N.  C— Moore  r. 
Cape  Fear,  etc.  R.  Co.,  112  N.  C.  236, 
17  S.  E.  152.  N.  D.— Martin  v.  Haw- 
thorne, 5  N.  D.  66,  63  N.  W.  895;  Par- 
ker r.  First  Nat.  Bank,  3  N.  D.  87,  54 
N.  W.  313.    S.  C— Kennedy  v.  Reames, 
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and  entitled  to  a  liberal  construction  to  effect  that  purpose.^^ 

2.  Attachment.^*  —  Statutes  sometimes  provide  that  a  lien  may  be 
enforced  by  an  attachment  proceeding,  based  upon  a  proper  affidavit 
showing  the  existence  of  the  lien  ;*"  but  such  method  of  enforcement  is 
cumulative  and  not  exclusive.®^  The  attachment  proceeding  must  be 
confined  to  the  property  subject  to  the  lien;^^  taking  judgment  for 
claims,  a  part  of  which  are  not  secured  by  the  lien,  operates  as  a  waiver 
of  the  lien.*^    But  where  attachment  is  brought  to  enforce  a  statutory 


15  S.  C.  548.  Tex.— CoUeps  v.  Smith 
Lumb.  Co.  (Tex.  Civ.  App.),  185  S.  W. 
1043.  Wyo. — Wyman  v.  Quayle,  9  Wyo. 
S26,  6.3  Pac.  988.  Can.— Elsom  v.  Ellis, 
4  Sask.   294. 

88.  See  the  following;  U.  S.— Cen- 
tial  Trust  Co.  v.  Lueders  &  Co.,  239  U. 
S.  11,  36  Sup.  Ct.  1,  60  L.  ed.  119. 
Ariz. — Murphey  v.  Brown,  12  Ariz.  268, 
100  Pac.  801,  holding  that  a  statute 
creating  a  lien  is  remedial  in  its  nature 
and  must  be  construed  so  liberally  as 
to  effectuate  its  palpable  purpose  but 
the  court  cannot  extend  it  beyond  its 
expressed  terms.  N.  D. — Johnson  v. 
Day,  2  N.  D.  295,  50  N.  W.  701,  hold- 
ing that  failure  of  the  officer  to  file  a 
duplicate  certificate  of  sale  will  not  in- 
validate a  sale  under  proceedings  to 
enforce  a  lien  as  the  statutory  provis- 
ion is  directorv  only.  Tenn. — Williams 
V.  Birmingham  &  N.  W.  E.  Co.,  129 
Tenn.  680,  168  S.  W.  160;  Eunyan  v. 
Morgan,  7  Humph.  210;  Dougherty  v. 
Kellum,  3  Lea  643;  Eunyan  v.  Morgan, 
7  Humph.  210.  Tex. — Mever,  Weis  & 
Co.  V.  Oliver,  61  Tex.  584^.  Va.— Vir- 
ginia Development  Co.  v.  Crozer  Iron 
Co.,  90  Va.  126,  17  S.  E.  806,  44  Am. 
St.  Eep.  893.  Wash. — Hooker  v.  Mc- 
Allister, 12  "Wash.  46,  40  Pac.  617.  Can. 
Hill  V.  Stait,  23  Man.  832,  holding  that 
the  thresher 's  lien  act  is  a  remedial 
statute  and  should  be  liberally  con- 
strued so  as  to  attain  the  object  of  the 
act. 

89.  As  to  attachment  generally,  see 
the  title  "Attachment;"  in  justice 
courts,  see  the  title  "Justices  of  the 
Peace." 

90.  See  generally  the  statutes,  and 
the  following:  Ala. — Mann  Lumber  Co. 
V.  Bailey  Iron  Works,  156  Ala.  598,  47 
So.  325;  Nicrosi  v.  Eoswald,  113  Ala. 
592,  21  So.  338;  McKleroy  r.  Cantey, 
95  Ala.  295,  11  So.  258;  Eichards  v. 
Bestor,  90  Ala.  352,  8  So.  30:  Eecse  v. 
Eugely,  82  Ala.  267,  2  So.  441;  Gunter 
V.  DuBose,  77  Ala.  326.    Ark.— Fergu- 
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son  Lumber  Co.  v.  Low,  17  S.  W.  879; 
Van  Etten  r.  Cook,  .54  Ark.  522,  16  S. 
W.  477;  Eussell  v.  Painter,  50  Ark.  244, 
7  S.  W.  35;  Creanor  v.  Creanor,  36  Ark. 
91;  Eoberts  v.  Jacks,  31  Ark.  597,  25 
Am.  Eep.  584;  Tavlor  r.  Hathaway,  29 
Ark.  597.  I^.— Eotzler  r.  Eotzler,  46 
Iowa  189;  Garner  v.  Cutting,  32  Iowa 
547.  Me. — Collins  Granite  Co.  r.  Dev- 
ereux,  72  Me.  422;  Deering  r.  Lord,  45 
Me.  293;  Palmer  r.  Tucker,  45  Me.  316; 
Perkins  v.  Pike,  42  Me.  141,  66  Am. 
Dec.  267;  Eobinson  v.  Bunker,  38  Me. 
130.  Miss.— Towns  v.  Boarman,  23 
Miss.  186.  Mo.— Napa  Val.  Wine  Co.  v. 
Rinehart,  42  Mo.  App.  171. 

[a]  In  New  York  it  is  provided  that 
a  warrant  may  be  granted  by  the  court 
or  judge  thereof  commanding  the  sheriff 
to  seize  the  chattel  and  safely  keep  it 
to  abide  final  judgment  in  the  action. 
Kee  r.  Hip  Sing  Tong  Soc,  25  Misc. 
:^20.  54  N.  Y.  Supp.  570. 

fb]  The  remedy  of  attachment  will 
follow  the  lien  property  into  the  hands 
of  a  purchaser  who  takes  with  notice 
of  the  lien.  State  v.  Mason,  96  Mo. 
127,  9  S.  W.  19. 

91.  Carmen  v.  Alabama  Nat.  Bank, 
101  Ala.  189,  13  So.  581;  Itasca  C.  &  T. 
Co.  r.  Brainerd  L.  &  M.  Co.,  109  Minn. 
120,  123  N.  W.  58. 

92.  Eeid  v.  Tucker,  56  Ga.  278. 

[a]  The  remedy  being  a  summary 
one,  the  statute  must  be  strictly  fol- 
lowed. Eeid  V.  Tucker,  56  Ga'.  278, 
wherein  it  was  sought  to  enforce  a 
vendor's  lien. 

93.  Me.— Allen  v.  Ham,  62  Me.  532; 
Deering  r.  Lord,  45  Me.  293;  Perkins 
V.  Pike,  42  Me.  141,  66  Am.  Dee.  267; 
Johnson  v.  Pike,  35  Me.  291;  McCrillis 
r.  Wilson,  34  Me.  286,  56  Am.  Dec.  655; 
Bicknell  v.  Trickey,  34  Me.  273;  Lam- 
bard  V.  Pike,  33  Me.  141.  Mo.— Varney 
r.  Jackson,  66  Mb.  App.  348;  Eiley  r. 
Eenick  Milling  Co.,  44  Mo.  App.  519. 
Tex. — Given 's  Admr.  v.  Davenport,  8 
Tex.  451. 
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lien,  and  the  lien  cannot  be  upheld,  the  attachment  will  still  be  con- 
sidered valid  as  that  of  a  general  attaching  creditor,^* 

Some  statutes  provide  that  some  form  of  general  notice,  either  by 
posting  or  publication,  must  be  given  to  the  ovv'ner  of  the  property 
subject  to  the  lien  •,^^  and  the  appearance  of  some  person  as  claimant 
of  the  property  will  not  obviate  the  necessity  of  the  statutory  notice.^* 

Pleading.  —  The  declaration  or  complaint  in  a  proceeding  by  attach- 
ment to  enforce  a  lien  must  contain  allegations  sufficient  to  show  that 
the  plaintiff  is  entitled  to  the  lien,'*^  as  well  as  show  the  amount 
claimed,''^  and  contain  a  description  of  the  property,^^  and  a  prayer 
for  enforcement  of  the  lien.^  In  the  absence  of  such  allegations,  the 
plaintiff  acquires  no  peculiar  rights  in  the  property  attached,  but  is 
on  the  footing  of  a  general  attachment  creditor.^ 

Claims  not  secured  by  the  lien  cannot  be  joined  with  those  so  se- 
cured.^   It  ia  essential  to  the  allowance  of  a  set-off  in  the  enforcement 


94.  Union  Slate  Co.  v.  Tilton,  73 
Me.  207;  First  National  Bank  v.  Red- 
man, 57  Me.  405;  Perkins  v.  Pike,  42 
Me.  141,  66  Am.  Dec.  267;  Redington 
f.  Frye,  43  Me.  578.  But  see  Mann 
Lumber  Co.  v-  Bailey  Iron  Works,  156 
Ala.  598,  47  So.  325. 

95.  See  the  statutes,  and  Parks  v. 
Crockett,  61  Me.  489;  Sheridan  r.  Ire- 
land, 61  Me.  486;  Perkins  v.  Pike,  42 
Me.  141,  66  Am.  Dec.  267;  Frooks  En- 
gine Co.  V.  Greenstein,  153  N.  Y.  Supp. 
1080. 

[a]  It  is  essential  to  the  validity  of 
a  judgment  in  rem  against  the  attached 
property  that  proper  notice  should  have 
been  given  to  the  general  owners  of 
the  prnpertv.  Bvard  r.  Parker,  65  Me. 
576;  Sheridan  f."  Ireland,  61  Me.  486; 
Parks  V.  Crockett,  61  Me.  489;  Frooks 
Engine  Co.  r.  Greenstein,  153  N.  Y. 
Supp.  1080. 

[b]  Where  the  goods  of  the  owner 
are  mingled  with  goods  of  another  with 
the  knowledge  of  such  owner  and  the 
plaintift'  acquires  a  lien  on  such  goods, 
notice  of  action  to  foreclose  such  lien 
given  to  such  third  party  is  sufficient 
notice  to  the  owner.  Keith  r.  Maguire, 
170  Mass.  210,  48  N.  E.   1090. 

fc]  For  validity  of  notice  to  fore- 
close liens  for  work  and  labor  under 
the  Washington  Code,  see  White  v. 
Powers,  89  Wash.  502,  154  Pac.  820. 

96.  Sheridan  v.  Ireland,  61  Me.  486. 

97.  Ga.-'Hinton  r.  Goode,  73  Ga. 
233;  Howell  r.  Atkinson,  3  Ga.  App.  58, 
59  S.  E.  316.  La.— Dunlap  v.  Whitmer, 
137  La.  792,  69  So.  189  Me,~Allen  r. 
Ham,  63  Me.  532;  McNally  v.  Kerswell, 


37  Me.  550.  Tex.— Austin  &  N.  W. 
Ry.  Co.  V.  Daniels,  62  Tex.  70. 

[a]  Where  the  claim  of  lien  is  not 
sufficiently  alleged  or  proven  to  war- 
rant the  statutory  attachment,  the  at- 
tachment should  he  dischar^^ed.  South- 
wood  V.  Myers,  3  Bush   (Ky.)   681. 

98.  Southwood  v.  Mvers,  3  Bush 
(Ky.)  681;  Dunlap  f.  Whitmer,  137  La. 
792,  69  So.  189. 

99.  Union  Slate  Co.  v.  Tilton,  73  Me. 
207;   Allison  v.  Johnson,  92  Pa.  314. 

1.  Dunlap  V.  Whitmer,  137  La.  792, 

09  So.   189. 

2.  Ia. — Clark  v.  Havnes,  57  Iowa  96, 

10  N.  W.  292.  Ky.— Kline  r.  Cofield, 
159  Ky.  744,  169  S.  W.  477.  Me.— Per- 
kins r.  Pike,  42  Me.  141,  66  Am.  Dec. 
267;  Deering  r.  Lord,  45  Me.  293;  Bick- 
nell  V.  Trickey,  34  Me.  273. 

3.  Parks  v.  Crockett,  61  Me.  489; 
Bicknell  r.  Trickey,  34  Me.  273;  Var- 
ney  v.  Jackson,  66  Mo.  App.  348;  Riley 
V.  Renick  Milling  Co.,  44  Mo.  App.  519. 
See  Allen  r.  Ham,  63  Me.  532;  Mc- 
George  v.  Stanton-De  Long  Lumb.  Co., 
131  Wis.  7,  110  N.  W.  788.  But  see 
Busfield  r.  Wheeler,  14  Allen  (Mass.) 
139;  Craig  r.  McNichols  Furniture  Co. 
aio.  App.),  187  S.  W.  793. 

fa]  Including  items  of  account 
which  are  not  secured  by  lien,  with 
those  so  secured,  in  an  attachment  to 
enforce  a  lien  will  not  invalidate  the 
attachment;  but  if  such  items  are  in- 
cluded in  the  judgment  the  attachment 
will  therebv  be  vacated.  Deering  v. 
Lord.   45   Me.   293. 

fbl  An  honest  mistake  in  overstat- 
ing the  amount  for  which  a  lien  is 
claimed  will  not  invalidate  it;  in  such 
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of  a  lien  that  the  demand  pleaded  as  a  set-off  should  have  arisen  from 
the  same  transaction.* 

3,  Execution.  —  Statutes  sometimes  provide  that  upon  the  failure 
of  the  debtor  to  pay  "wnthin  a  specified  time  after  demand  the  lien 
holder  may  sell  the  property  upon  which  he  claims  a  lien,  under  sum- 
mary execution,  based  upon  an  affidavit  showing  the  existence  of  the 
lien  and  its  amount.^  The  execution  defendant  may  replevy  the  prop- 
erty by  giving  bond  in  the  statutory  amount  for  the  payment  of  the 
final  judgment." 

The  contents  of  the  affidavit  are  prescribed  by  statutes;  and  as  the 
remedy  is  a  summary  one,  the  statutes  must  be  strictly  complied  with.'^ 
An  allegation  in  the  affidavit,  of  demand  and  refusal,  or  of  a  sufficient 
excuse  for  not  making  a  demand,  is  essential  to  the  validity  of  the  pro- 
ceedings under  such  statutes,"  as  the  demand  and  refusal  are  condi- 


a  case  it  will  be  enforced  for  the 
amount.  Ginsberg  v.  Capone  (Conn.), 
99  Atl.  501. 

[c]  How  Question  Tried. — The  ques- 
tion whether  a  lien  is  void  because 
plaintiffs  included  in  their  statement 
more  than  was  due  cannot  be  tried 
upon  ex  parte  affidavits  in  a  motion  to 
quash  the  proceedings.  Euggles  v. 
Muskegon  Circ.  Judge,  124  Mich.  472, 
83  N.  W.   149. 

[d]  Eight  To  Amend  Complaint. — A 
lien  may  be  preserved  by  amending  the 
writ  before  judgment  by  striking  out 
the  non-lien  items  and  taking  judgment 
for  the  items  of  the  claim  secured  by 
lien.     Sands  v.  Sands,  74  Me.  239. 

4.  Fuller  v.  Kitchens,  57  Ga.  265; 
Lindley  r.  Miller,  67  111.  244.  See  gen- 
erally the  title  "Set-Off,  Counterclaim 
and  Recoupment." 

5.  See  the  statutes,  and  Qa. — Allen 
r.  Middleton,  99  Ga.  758,  27  S.  E.  752; 
Dixon  V.  Williams,  82  Ga.  105,  9  S.  E. 
468;  Ricks  v.  Kedwine,  73  Ga.  273; 
Richardson  v.  Langston,  68  Ga.  658; 
Fuller  V.  Kitchens,  57  Ga.  265.  La. 
Adams  v.  Lewis,  7  Mart.  (N.  S.)  153. 
Mass. — Keith  v.  Maguire,  170  Mass. 
210,  48  N.  E.  1090.  N.  C— Huntsman 
V.  Linville  R.  Lumb.  Co.,  122  N.  C.  583, 
29   S.  E.   838. 

[a]  Money  Arising  Under  Another 
Sale. — Under  such  statutes  a  lien  holder 
cannot  come  into  court  and  claim 
money  arising  from  the  sale  of  prop- 
erty under  an  execution  in  favor  of  an- 
other party.  Before  this  can  be  done 
there  must  be  a  judgment  of  fore- 
closure and  process  must  issue  thereon. 
Gumming  v.  Wright,  72  Ga.  767. 

6.  Peppers   r.  Gail,  113  Ga.  234,  38 
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sufficiency   of   affidavit, 

Gray,  82  Ga.  592,  9  S. 


S.  E.  823;  Quon  Kee  v.  Hip  Sing  Tong 
Society,  25  Misc.  320,  54  N.  Y.  Supp. 
570. 

7.  Ga.— Allred  v.  Haile,  84  Ga.  570, 
10  S.  E.  1095;  Hinton  v.  Goode,  73  Ga. 
233;  Lindsay  v.  Lowe,  64  Ga.  438; 
Hoyt,  Carlton  &  Co.  v.  Glenn,  54  Ga, 
571 ;  Sheeley  v.  Funderburk,  47  Ga.  287. 
Mass. — Keith  v.  Maguire,  170  Mass.  210, 
48  N.  E.  1090.  Minn.— Coit  v.  Waples, 
1    Minn.    134. 

[a]  As    to 
see   Bennett   v. 
E.  469. 

[b]  Affidavit  for  enforcement  of 
laborer's  lien  must  allege  that  the  work 
was  done  by  the  plaintiff  claiming  the 
lieu.  Hoyt,  Carlton  &  Co.  v.  Glenn,  54 
Ga.   571. 

8.  Reese  r.  Rugely,  82  Ala.  267,  2 
So.  441 ;  Fitzsimmons  i\  Howard,  69 
Ala.  590;  Central  R.  &  Bkg.  Co.  v. 
Sawyer,  78  Ga.  784,  3  S.  E.  629  (hold- 
ing that  owner  may  demur  for  failur(> 
to  allege  demand  and  refusal  even  after 
the  property  is  sold) ;  Nilam  v.  Solo- 
mon, 66  Ga.  55;  Lindsay  v.  Lowe,  64 
Ga.  438  (holding  that  the  continued 
absence  of  the  debtor  from,  the  county 
of  his  residence  is  sufficient  excuse  for 
not  making  demand) ;  Erksine  v.  Wig- 
gins, 58  Ga.  187;  Gilbert  r.  Marshall, 
56  Ga.  148;  Anderson  v.  Beard,  54  Ga. 
137;  Sheelev  v.  Funderburk,  47  Ga.  287; 
Wright  V.  Phillips,  46  Ga.  197. 

[a]  Will  Not  Be  Cured  by  Testi- 
mony That  Demand  Would  Have  Been 
Refused. — Testimony  in  a  suit  to  fore- 
close a  lien  that  if  demand  had  been 
made  for  payment  it  would  have  been 
refused  will  not  obviate  the  necessity 
of  alleging  and  proving  demand.    Hut- 
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tions  precedent  to  the  issuanee  of  the  execution.'  The  affidavit  is  not 
amendable,  though  the  process  is.^" 

Counter-Affidavit  of  Defense.  —  The  method  of  defense  to  such  pro- 
ceedings is  by  counter-affidavit,  after  the  filing  of  which  the  proceed- 
ings are  returned  to  a  court  for  a  trial  and  determination  of  the  is- 
sues formed ;"  and  if  there  is  a  claimant  of  the  property  seized  under 
the  execution,  the  proceedings  must  be  returned  to  the  court  to  which 
the  execution  is  returnable  for  a  determination  of  the  right  of  prop- 
erty.^^ 

Trial  and  Judgment.  —  When  the  issue  made  by  the  debtor  in  resist- 
ance to  the  execution  sued  out  to  enforce  a  lien  is  found  in  favor  of 
the  lien  creditor,  the  latter  is  not  entitled  to  a  general  judgment,^'' 
but  only  to  a  special  judgment  declaring  the  existence  and  amount  of 
the  lien  and  providing  for  its  enforcement  against  the  specific  prop- 
erty.'" Where  a  general  judgment  has  been  erroneously  entered,  how- 
ever, a  special  judgment  may  be  entered  nunc  pro  tunc." 

Third  Party  Claim.— In  case  of  a  third  party  claim  the  issue  usually 
is  as  to  whether  the  defendant  had  such  an  interest  in  the  property 
as  was  subject  to  execution  when  the  lien  accrued.'® 


son  V.  Sutton,   10  Ga.  App.  844,  74  S. 
E.  447. 

[b]  The  affidavit  must  show  whether 
the  demand  was  made  before  or  after 
the  debt  was  due.  Milam  v.  Solomon, 
66  Ga.  55;  Gilbert  v.  Marshall,  56  Ga. 
148. 

[c]  In  proceedings  to  enforce  a  lien 
on  a  steamboat,  if  the  affidavit  states 
the  name  of  the  owners  and  alleges  that 
demand  was  made  upon  "said  owners" 
it  is  sufficient,  and  if  it  appears  from 
the  proceedings  that  the  debt  accrued 
within  the  statutory  time  it  need  not 
be  specifically  alleged.  Adkins  v. 
Baker,  7  Ga.  56. 

9.  Gilbert  v.  Marshall,  56  Ga.  148; 
Anderson  v.  Beard,  54  Ga.  137;  Butts 
V.   Cuthbertson,   6   Ga.   159. 

[a]  Where  property  upon  which  a 
lien  exists  has  been  assigned  demand 
should  be  made  upon  both  the  assignor 
and  assignee.  Porter  v.  McElroy,  45 
Ga.  159. 

[b]  Where  claimant  comes  in  by 
Intervention  and  the  assets  of  the 
debtor  being  in  the  hands  of  a  receiver, 
demand  for  payment  and  affidavit  for 
foreclosure  will  be  dispensed  with.  Em- 
pire Lumber  Co.  v.  Kiser,  91  Ga.  643, 
17  S.  E.  972. 

10.  Gumming  v.  Wright,  72  Ga.  767. 

11.  Langston  v.  Anderson,  69  Ga. 
65;  Moore  v.  Martin,  58  Ga.  411;  Gil- 
bert V.  Marshall,  56  Ga.  148;  Callaway 
V.  Walls,  54  Ga.  167;  Savanah,  etc.  R. 
Co.  V.  Callahan,  49  Ga.  506;  Columbus 


Iron  Works  Co.  v.  Goetchius,  48  Ga. 
576;  Sheeley  v.  Eunderburk,  47  Ga.  287; 
Cowart  V.  Revere,  47   Ga.  9. 

[a]  Where  a  counter  affidavit  haa 
been  filed  and  the  case  returned  for 
trial,  the  defendant  may  file  a  plea  in 
bankruptcy  if  it  operates  to  discharge 
the  debt  as  the  affidavit  is  a  pleading 
in  such  a  sense  as  to  allow  amend- 
ment. Rountree  v.  Rutherford,  65  Ga. 
444. 

[b]  It  is  not  too  late  to  object  to 
defects  in  the  proceedings  after  the 
filing  of  the  counter  affidavit.  Central 
R-  &  Bkg.  Co.  V.  Sawyer,  78  Ga.  784. 
3  S.  E.  629. 

[c]  Where  Property  Is  Replevied. 
Where  defendant  in  proceeding  to  en- 
force a  lien  replevies  the  property  and 
files  a  bond,  but  fails  to  file  a  counter 
affidavit,  execution  may  issue  against 
the  property  of  the  surety  on  the  bond. 
Giddens  v.  Gaskins,  7  Ga.  App.  221,  66 
S.  E.  560. 

12.  Jones  v.  Wvlie,  82  Ga.  745,  9 
S.  E.  614;  Akin  i\  Peck,  64  Ga.  643; 
Tharpe  v.  Foster,  52  Ga.  79;  Hardeman 
r.  De  Vaughn,  49  Ga.  596. 

13.  Triest  v.  Watts,  62  Ga.  671; 
Triest  r.  Watts,  58   Ga.   73. 

14.  Triest  v.  Watts,  62  Ga.  671. 

15.  Triest  r.  Watts,  62  Ga.  671. 
Entry  of  judgment  nunc  pro  tunc,  see 

generally  14  Standard  Proc.  1017,  et 
seq. 

16.  Dryer  v.  Abercrombie,  57  Ala. 
497.    See  generally  the  titles  "Attach- 
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4.  Order  of  Sale.  —  Some  statutes  provide  for  the  summary  en- 
forcement of  certain  liens  by  petition  within  a  specified  time  to  the 
proper  court,  praying  that  the  premises  be  sold  and  the  proceeds  ap- 
plied to  the  discharge  of  the  lien  debt.^''  Under  such  statutes  the  pro- 
ceedings are  instituted  by  a  summons,  which  contains  a  notice  to  the 
G\\Tier  to  appear  and  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted. ^^  Under  some  statutes,  a  justice  of  the\  peace  has  jur- 
isdiction of  such  petitions  regardless  of  whether  the  amount  is  within 
Jiis  statutory  jurisdiction  or  not.^^ 

5.  Distress  Warrant.  —  Another  summary  method  of  enforcing 
certain  liens,  which  prevails  in  some  jurisdictions,  is  by  warrant  of 
distress.^'^  The  procedure  under  such  statutes  is  similar  to  that  of  a 
warrant  of  distress  for  rent.-^ 

E.  In  Collateral  Proceedings.  —  The  practice  of  enforcing  exist- 
ing liens  in  collateral  proceedings,  without  establishing  the  lien  by 
judgment,  prevails  in  some  jurisdictions. ^^  The  usual  method  of  pro- 
cedure is  by  a  rule  of  distribution  of  the  fund  arising  from  the  sale 
of  the  lien  property .^^     Likewise,  where  in  a  pending  suit  the  lien 


ment;"  "Judgments  and  Decrees,  En- 
forcement of." 

[a]  The  lienholder  must   show    not 

only  the  existence  of  the  lien,  but  the 
right  of  possession  to  the  property 
charged  with  the  lien.  Buekner  r.  Lan- 
caster (Tex.  Civ.  App.),  40  S.  W.  631. 

17.  See  generally  the  statutes,  and 
Me.— Rev.  St.,  1903,  ch.  93,  §66;  Low 
f.  Dunham,  61  Me.  566,  569.  Mass. 
Eev.  Laws,  1902,  ch.  197,  §9;  ch.  157, 
§10.     N.  M.— Ann.  St.,  1915,  §3340. 

fa]  An  inaccuracy  in  the  petition  in 
stating  the  items  covered  by  the  lien 
will  not  invalidate  the  proceedings,  un- 
less the  petitioner  knowingly  and  wil- 
fully claims  more  than  is  due.  Smith 
V.  Norris,  120  Mass.  58. 

[b]  If  a  lien  is  adjudged  to  exist 
it  is  mandatory  upon  the  court  to  order 
the  sale  of  the  property.  Lord  v.  Col- 
lins, 76  Me.  443. 

[c]  A  levy  is  not  essential  to  the 
validity  of  a  sale  where  there  is  a 
decree  establishing  the  lien  and  an 
order  of  sale.  Patton  v.  Collier,  90  Tex. 
115,  37  S.  W.  413. 

18.  Busfield  V.  Wheeler,  14  Allen 
(Mass.)  139. 

[a]  Partners  and  joint  creditors 
must  give  joint  notices,  (1)  bring  joint 
petitions,  and  in  all  their  proceedings 
act  jointly.  Eockwood  v.  Walcott,  3 
Allen  (Mass.)  458.  (2)  An  averment 
that  the  petitioners  performed  labor 
without   adding  that   they   were   part- 
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ners  is  sufficient.    Patrick  v.  Smith,  120 
Mass.  510. 

19.  Busfield  V.  Wheeler,  14  Allen 
(Mass.)    139. 

Amount  in  controversy  as  test  of  jur- 
isdiction of  justice,  see  the  title  "Jur- 
isdiction. ' ' 

20.  See  the  statutes,  and  Von  Cotz- 
hausen  v.  Barker,  154  Ky.  624,  157  S. 
W.  1093;  Fitch  v.  Steagall,  14  Bush 
(Ky.)  230  (livery-stabler 's  lien);Speth 
V.  Brangman,  27  Ky.  L.  Eep.  295,  84 
S.  W.  1149.  See  also  the  title  "Livery 
Stables.' 

21.  See  Fitch  v.  Steagall,  14  Bush 
(Ky.)    230. 

Distress  for  rent,  see  the  title  "Land- 
lord and  Tenant." 

22.  See  the  cases  cited  infra,  this 
section. 

23.  Smith  r.  Huddleston,  103  Ala. 
223,  15  So.  521;  Love  v.  Cox,  68  Ga. 
269  (the  rule  for  distribution  in  this 
case  was  denied  on  the  ground  that 
the  claimant  had  not  recorded  his  lien 
in  accordance  with  the  statutory  pro- 
visions) ;  Franklin,  Eeid  &  Co.  v.  Nor- 
ton, 47  Ga.  643,  holding  that  the  reme- 
dv  is  cumulative.  But  see  Cumming  v. 
Wright,  72  Ga.  767  (holding  that  the 
mere  existence  of  a  lien  does  not  give 
the  lienholder  a  right  to  come  into 
court  and  claim  money  arising  from 
the  sale  of  property  under  an  execution 
in  favor  of  another  party,  but  in  order 
to  do  so  he  must  first  reduce  his  lien 
claim  to  judgment  by  foreclosure  pro- 
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property  is  impounded,  a  lien  holder  may  by  intervention  of  peti- 
tioner, enforce  his  lien  without  following  the  statutory  procedure  of 
foreclosure.^* 

III.  INTERFERENCE  WITH  PROPERTY  SUBJECT  OR 
CLAIMED  TO  BE  SUBJECT  TO  LIEN.  -  A.  Civil  Remedies.  —  1. 
By  Lien  Holder  Against  Owner  of  Property.  —  A  lien  holder,  being 
entitled  to  possession  of  the  property  charged  with  the  lien,  may  main- 
tain replevin  against  an  owner  who  has  wrongfully  obtained,  and  with- 
holds possession  of  the  lien  property  without  his  consent  f^  or  an  action 
of  trespass  for  damages  will  lie  in  his  favor.^'^  This  would  be  true, 
however,  only  where  the  lien  holder  was  entitled  to  the  possession  of  the 
property  under  the  lien.^^  But  even  where  the  lien  holder  is  not  entitled 
to  possession,  he  may  maintain  an  action  on  the  case  against  an  owner, 
who  sells  or  otherwise  disposes  of  the  lien  property  so  that  the  lien  can- 
not be  enforced.-^     In  some  jurisdictions,  where  this  remedy  for  the 


ceedings) ;   also  Boyce  v.  Poor,  84  Ga. 
574,   10   S.  E.   1094. 

[a]  The  sale  under  execution  of  lien 
property  discharges  it  from  the  lien 
and  all  questions  touching  the  validity 
or  priority  of  conflicting  liens  can  as 
between  contesting  creditors  be  deter- 
mined on  the  hearing  of  a  rule  for  the 
distribution  of  the  proceeds  of  the 
sale.  De  Give  v.  Meador,  51  Ga.  160. 
See  also  Durham  v.  Mayo,  32  Ga.  192. 

[b]  On  a  motion  to  distribute 
money  where  there  are  several  claim- 
ants to  the  fund  and  the  whole  fund 
is  awarded  to  one  lien  claimant,  the 
defeated  claimant  may  move  for  a  new 
trial  without  making  the  other  claim- 
ants parties  to  the  motiou.  Loudon 
V.  Coleman,  59  Ga.  653. 

24.  U.  S.— Manhattan  Trust  Co.  f. 
Sioux  City,  etc.  E.  Co.,  68  Fed.  72; 
Cambria  Iron  Co.  v.  Laclede  Wire,  etc. 
Co.,  26  Fed.  420;  In  re  Wynne,  Chase's 
Dec.  227,  256.  D.  C— Bryan  v.  Sander- 
son, 3  MacArthur  431.  Ga. — Oliver  v. 
Macon  Hardware  Co.,  98  Ga.  249,  25 
S.  E.  403,  58  Am.  St.  Eep.  300  (the 
intervention  in  this  ease  was  dismissed 
on  the  ground  that  it  was  bad  for  un- 
certainty) ;  Empire  Lumber  Co.  r. 
Kiser,  91  Ga.  643,  17  S.  E.  972;  Balk- 
com  V.  Empire  Lumb.  Co.,  91  Ga.  651, 
17  S.  E.  1020,  44  Am.  St.  Rep.  58, 
holding  that  intervention  must  be  made 
within  the  statutory  time  for  enforce- 
ment of  lien.  Mo.-^Case  Plow  Works 
V.  Union  Iron  Works,  56  Mo.  App.  1. 
Pa.— Allison  v.  Johnson,  92  Pa.  314, 
holding  that  the  notice  to  the  officer 
required  by  the  statute  should  set  forth 
such  facts  asi  would  make  a  case  with- 
in the  act. 


[a]  The  service  of  notice  and  filing 
of  a  preferred  claim  is  in  the  nature  of 
a  petition  in  intervention.  Alexander 
V.  Archer,  21  Nev.  22,  24  Pac.  373. 

25.  See  the  following:  N.  Y.— Kline 
V.  Green,  83  Hun  190,  31  N.  Y.  Supp. 
599,  64  N.  Y.  St.  153,  holding  that 
action  to  recover  possession  cannot  be 
maintained  until  notice  of  claim  of  lien 
has  been  filed,  however.  N.  C. — Boone 
r.  Darden,  109  N.  C.  74,  13  S.  E.  728; 
Livingston  v.  Farish,  89  N.  C.  140 
Pa. — Hartman  v.  Keown,  101  Pa.  338. 

See  generally  the  title   "Replevin," 

26.  Thompson  v.  Spinks,  12  Ala. 
155;  Cowing  v.  Snow,  11  Mass.  415.  See 
generally  the  title  "Trespass." 

27.  Ark.— Bell  v.  Matheny,  36  Ark. 
572.  Miss. — Westmoreland  v.  Wooten, 
51  Miss.  825.  Neb.— Snell  r.  Ricketts, 
28  Neb.  616,  44  N.  W.  729,  holding 
that  to  maintain  replevin  the  plaintiff 
must  show  such  an  interest  in  the  prop- 
erty as  entitles  him  to  immediate  pos- 
session. N.  Y. — National  Bank  of  De- 
posit V.  Rogers,  44  App.  Div.  357,  61 
N.  Y.  Supp.  155.  N.  C— Jordan  r. 
Bryan,  103  N.  C.  59,  9  S.  E.  135;  State 
f.  Copeland,  86  N.  C.  691.  N.  D. 
Parker  v.  First  Nat.  Bank,  3  N.  D. 
87,  54  N.  W.  313.  S.  C— Kennedy  v. 
Eeames,  15  S.  C.  548,  553. 

Necessity  for  possession  for  purposes 
of  common-law  lien,  sec  supra,  I,  B. 

28.  See  the  following:  Ala.— Ehr- 
man  r.  Gates,  101  Ala.  604,  14  So.  361; 
Stoelker  r.  Wooten,  80  Ala.  610,  2  So. 
703;  Hurst  &  McWhorter  r.  Bell  &  Co., 
72  Ala.  336  (holding  that  an  action  on 
the  case  will  lie  for  the  conversion  of 
personal  property  subject  to  an  equit- 
able lien) ;  Hussey  v.  Peebles,  53  Ala. 
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enforcement  of  a  lien  is  inadequate  or  unavailable  in  praesenti,  the  lien 
holder  may  have  an  injunction  to  restrain  the  sale  or  removal  of  the 
property.^®  And  when  one  has  a  lien  upon  property,  Avhieh  is  taken 
and  wrongfully  converted  by  another  with  notice  of  such  lien,  a  court 
of  equity  will  fix  a  lien  upon  the  proceeds  of  the  property,  where  the 
lien  on  the  property  has  been  thus  destroyed  by  the  wrongdoer.^" 

Pleadings — The  question  of  the  existence  of  the  lien  and  its  wrong- 
ful destruction  are  the  issues  in  such  proceedings,  and  the  pleadings 
must  be  so  drawn  as  to  form  such  issufs.^^ 

2.  By  Lien  Holder  Against  Third  Persons.  —  a.  Liens  Accom- 
panied  With  Possession.  —  Where  a  lien  holder  entitled  to  possession 
of  the  property  subject  to  the  lien  is  wrongfully  deprived  of  posses- 


432;  Gafford  r.  Stearns,  51  Ala.  434; 
Dulany  v.  Diekerson,  12  Ala.  601.  111. 
Finney  v.  Harding,  136  111.  573,  27  N. 
E.  289,  12  L.  E.  A.  605;  Prettyman  v. 
Unland,  77  111.  206.  Ind.— Kennard  V. 
Harvey,  80  Ind.  37.  la. — Frorer  v. 
Hammer,  99  Iowa  48,  68  N.  W.  564; 
Nickelson  v.  Negley,  71  Iowa  546,  32 
N.  W.  487;  Holdeia  v.  Cox,  60  Iowa 
449,  15  N.  W.  269.  Ky.— Burket  v. 
Boude,  3  Dana  209.  Me. — Holmes  r. 
Balcom,  84  Me.  226,  24  Atl.  821.  Miss. 
Cohn  V.  Smith,  64  Miss.  816,  2  So.  244; 
Dunn  f.  Kelly,  57  Miss.  825;  Wooten 
V.  Givin,  56  Miss.  422.  Mo. — Sanders 
V.  Ohlhausen,  51  Mo.  163;  Knox  v. 
Hunt,  18  Mo.  243.  Neb.— Marvin  v. 
Welder,  31  Neb.  774,  48  N.  W.  825. 
N.  y.— Wiles  Laundry  Co.  v.  Hahlo, 
105  N.  Y.  234,  11  N.  E.  500,  59  Am. 
Eep.  496.  N.  C— Sugg  r.  Farrar,  107 
N.  C.  123,  12  S.  E.  236;  Livingston  r. 
Farish,  89  N.  C.  140,  144;  Montague 
V.  Mial,  89  N.  C.  137;  Belcher  v.  Grims- 
ley,  88  N.  C.  88,  91;  Gotten  r.  Wil- 
loughby,  83  N.  C.  75,  35  Am.  Eep.  564. 
S.  C— Drake  r.  Whaley,  35  S.  C  187, 
14  S.  E.  397;  Sullivan  r.  Ellison,  20 
S.  C.  481.  Tex. — Zapp  r.  Johnson,  87 
Tex.  641,  30  S.  W.  861;  Ward  r.  Gibbs, 
10  Tex.  Cfv.  App.  287,  30  S.  W.  1125. 
W.  Va.— Burroughs  r.  Ely,  54  W.  Va. 
118,  46  S.  E.  371,  102  Am.  St.  Eep. 
926. 

See  generally  the  title  "Case  (The 
Action  of  Trespass  on  the)." 

[a]  The  remedy  of  a  lienholder  for 
a  conversion  of  the  lien  property  is 
by  an  action  on  the  case  and  he  can- 
not maintain  a  bill  in  equity  unless  it 
can  be  shown  that  the  remedy  at  law 
is  inadequate.  Kennon  r.  Wright, 
Frazier  &  Co.,  70   Ala.  434. 

29.     Ark. — MeClure    v.    McDearmon, 
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26  Ark.  66.  la.— Clark  v.  Haynes,  57 
Iowa  96,  10  N.  W.  292;  Garner  v.  Cut- 
ting, 32  Iowa  547;  Merritt  r.  Fisher, 
19  Iowa  354.  N.  Y.— Husted  v.  Ingra- 
ham,  75  N.  Y.  251. 

[a]  But  where  his  remedy  at  law 
is  adequate,  an  injunction  will  be  re- 
fused.    Eotzler  r.  Eotzler,  46  Iowa  189. 

30.  See  the  following:  Ark. — Beebe 
Stave  Co.  v.  Austin,  92  Ark.  248,  122 
S.  W.  482,  135  Am.  St.  Eep.  172  (where- 
in the  lien  was  not  established  on  the 
proceeds  as  the  court  found  that  the 
defendants  were  bona  fide  purchasers 
without  notice  of  the'  existence  of  the 
lien);  Judge  r.  Curtis,  72  Ark.  132,  78 
S.  W.  746  (holding  that  a  lienor's  reme- 
dy for  conversion  is  in  equity  to  fix 
a  lien  on  the  proceeds  of  the  property 
in  the  hands  of  the  wrongdoer);  Eeavis 
r.  Barnes,  36  Ark.  575.  lU.— Ellett  v. 
Tyler,  41  111.  449.  Ind.— Aurora  Nat. 
Bank  r.  Black,  129  Ind.  595,  29  N.  E. 
396.  N.  Y. — Archer  r.  Archer,  147  App. 
Div.  44,  131  N.  Y.  Supp.  661. 

See  also  supra,  II,  C,  1,  note  65. 

[a]  Lien  on  Proceeds  Must  Be  by 
Order  of  Court. — Ordinarily  a  lien  on 
personal  property  can  only  be  trans- 
ferred to  the  proceeds  of  its  sale  by 
an  order  of  the  court  directing  the 
sale  free  from  lien  after  notice  to  the 
lienholder.  In  re  Varlev  &  Bauman 
Clothing  Co.,  188  Fed.  761. 

31.  Minn. — Eugg  r.  Hoover,  28 
Minn.  404,  10  N.  W.  473.  Neb.— Mar- 
vin r.  Weider,  31  Neb.  774,  48  N.  W. 
825.  N.  D. — Parker  v.  First  Nat.  Bank, 
3  N.  D.  87,  54  N.  W.  313. 

fa]  It  must  appear  that  the  prop- 
erty has  been  disposed  of  so  that  the 
lien  cannot  be  enforced  against  it.  Ehr- 
man  r.  Oates,  101  Ala.  604,  14  So.  361; 
Hale  V.  Omaha  Nat.  Bank,  64  N.  Y.  550. 
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sion  thereof,  he  may  maintain  detinue,^^  or  replevin,^"  for  the  prop- 
erty, or  trover  for  the  value  thereof  to  the  amount  of  his  claim  against 
the  wrongdoer.-^*  An  action  on  the  ease  will  also  lie.''^  These  actions 
may  be  enforced  against  purchasers  of  the  property  with  actual  or  con- 
structive notice  of  the  lien,'"'  and  in  some  jurisdictions  may  be  en- 
forced even  when  the  purchaser  had  no  notice,^^ 

b.  Unaccompanied  With  Possession.  —  Neither  trespass,^^  nor 
trover,^"  will  lie  for  the  conversion  of  property  subject  only  to  an 
equitable  lien.  So  also,  a  lien  created  by  statute  and  unaccompanied 
by  possession  of  the  property  subject  thereto,  will  not  authorize  the 
lien  holder  to  maintain  either  replevin  for  the  property,*"  or  trover*^ 


32.  U.  S.— Villalonga's  Case,  8  Ct. 
CI.  452.  Ala.— Bryan  v.  Smith,  22  Ala. 
534.  W.  Va.— Burroughs  v.  Ely,  54  W. 
Va.  118,  46  S.  E.  371,  102  Am.'st.  Rep. 
926.  Wis.— Shepardson  v.  Carey,  29 
Wis.  34. 

See   generally    the   title    "Detinue." 

33.  U.  S.— Villalonga 's  Case,  8  Ct 
CI.  452.  Cal. — Douglass  v.  McFarland, 
92  Cal.  656,  28  Pae.  687  (claim  and  de- 
livery) ;  Wingard  v.  Banning,  39  Cal. 
543.  Wis. — Shepardson  v.  Carey,  29 
Wis.  34. 

See  generally  the  title   "Replevin." 

34.  Ala.— Bryan  v.  Smith,  22  Ala. 
534.  Cal.— Wingard  v.  Banning,  39  Cal. 
543.  Minn. — Nash  v.  Brewster,  39  Minn. 
530,  41  N.  W.  105,  2  L.  R.  A.  409; 
Haven  v.  Place,  28  Minn.  551,  11  N. 
W.  117.  N.  C— Belcher  v.  Grimsley,  88 
N.  C.  88.  Tex. — Zapp  v.  Johnson,  87 
Tex.  641,  30  S.  W.  861.  W.  Va.— Bur- 
roughs V.  Ely,  54  W.  Va.  118,  46  S.  E. 
371,  102  Am.  St.  Eep.  926.  Wis.— Shep- 
ardson V.  Carey,  29  Wis.  34. 

See  generally  the  title  "Trover  ana 
Conversion. ' ' 

35.  See  the  following:  Ala. — Gads- 
den First  Nat.  Bank  v.  Sproull,  105 
Ala.  275,  16  So.  879;  Hurst  r.  Bell  & 
Co.,  72  Ala.  336;  Elmore  r.  Simon,  67 
Ala.  526;  Grant  r.  Steiner,  65  Ala.  499; 
Rees  r.  Coats,  65  Ala.  256;  Lomax  v. 
Le  Grand  &  Co.,  60  Ala.  537;'  Hussey 
V.  Peebles,  53  Ala.  432;  Kelly  v.  Mc- 
Caw,  29  Ala.  227,  231.  111.— Finney  v. 
Harding,  136  111.  573,  27  N.  E.  289,  12 
L.  R.  A.  605.  Me. — Holmes  v.  Balcom, 
84  Me.  226,  24  Atl.  821.  Mass.— Cow- 
ing i\  Snow,  11  Mass.  415.  Tex. — Ward 
V.  Gibbs,  10  Tex.  Civ.  App.  287,  30 
S.  W.  1125.  Can.— Baine,  Johnston  & 
Co.  V.  Chambers,  1  Newf.  154;  Connick 
V.  Dooling  &  Co.,  1  Newf.  151. 

See  generally  the  title  "Case  (The 
Action  of  Trespass  on  the)." 


36.  See  the  following:  Ala. — Kelly 
r.  Eyster,  102  Ala.  325,  14  So.  657  (ac- 
tion on  the  case);  Stoelker  v.  Wooten, 
80  Ala.  610,  2  So.  703;  Rees  r.  Coats, 
65  Ala.  256.  D.  C— Brvan  r.  Sander- 
son, 3  MacArthur  431.  la.— Nickelson 
V.  Negley,  71  Iowa  546,  32  N.  W.  487. 
Kan,— Neifert  v.  Ames,  26  Kan.  515. 
Tenn, — Richardson  v.  Blakemore,  11 
Lea  290;  Phillips  v.  Maxwell,  1  Baxt. 
25. 

[a]  Actual  knowledge  is  not  neces- 
sary to  charge  a  purchaser  with  notice 
of  a  lien;  whatever  is  sufficient  to  put 
him  on  inquiry  is  also  sufficient  to 
charge  him  with  notice.  Lomax  v.  Le 
Grand  &  Co.,  60  Ala.  537;  Westmore- 
land V.  Foster,  60  Ala.  448;  Prettvman 
r.  Unland,  77  111.  206,  holding  that  a 
purchaser  of  lien  property  with  notice 
would  be  liable  to  the  li'enholder  only 
to  the  extent  of  the  property  purchased. 
But  see  Bendheim  v.  Pickford,  31  App. 
Cas.  (D.  C.)  488. 

37.  Davis  v.  Wilson,  86  Tenn.  519, 
8  S.  W.  151;  Biggs  v.  Piper,  86  Tenn. 
589,  8  S.  W.  851. 

38.  Husted  v.  Tngraham,  75  N.  Y. 
25] ;  Hale  v.  Omaha  Nat.  Bank,  64  N. 
Y.  550. 

39.  Husted  v.  Tngraham,  75  N.  Y. 
251;  Hale  v.  Omaha  Nat.  Bank,  64  N. 
Y.  550. 

40.  Parker  v.  First  Nat.  Bank,  3  N. 
D.  87,  54  N.  W.  313;  Kennedy  v. 
Reames,  15  S.  C.  548,  553. 

41.  Ala. — Hudson,  Kennedy  &  Co.  t". 
Vaughan's  Exrs.,  57  Ala.  609.  111. 
Frink  i\  Pratt,  130  111.  327,  22  N.  E. 
819.  Miss. — Elson  r.  Barrier,  56  Miss. 
394.     Mo.— Parker  r.  Rodes,  79  Mo.  88. 

[a]  In  Minnesota  the  statute  gives 
the  seller  of  seed  wheat  a  right  to  the 
possession  of  the  crop  grown  therefrom 
and  he  may  maintain  trover  for  the 
conversion  of  the  crop  by  a  purchaser. 
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for  its  conversion.  Nor  can  he  maintain  trespass,^^  or  by  waiving 
the  tort  sue  in  assumpsit  for  the  value  of  his  lien,*^  thousjh  in  some 
jurisdictions,  it  has  been  held  that  where  property  charged  with  a  lien 
has  been  converted  into  money  by  a  third  party,  with  notice  of  the 
lien,  that  such  person  is  liable  to  the  lien  holder  in  an  action  of  as- 
sumpsit for  money  had  and  received.**  Where  the  lien  holder  has  been 
damaged  by  the  wrongful  act  of  a  third  person,  and  he  is  without  other 
legal  remedy,  he  may  always  have  a  special  action  on  the  case  to  en- 
force his  legal  right.*^  And  if  an  action  on  the  case  furnishes  an 
adequate  remedy,  equity  will  not  take  jurisdiction  to  enforce  a  lien 
against  a  purchaser  of  the  property  charged  with  the  lien.*^ 

3.  By  Owner  of  Property  Against  Lien  Holder.  —  Whenever  the 
possession  of  property  is  wrongfully  withheld  from  the  owner  under 
a  claim  of  lien,  he  may  have  an  action  for  the  pos.session  thereof,*^  or 
the  value  of  the  property.*^     So,  if  the  lien  holder  sells  or  disposes 


Nash  f.  Brewster,  39  Minn.  530,  41  N. 
W.  105,  2   L.  E.  A.  409. 

42.  Ala. — Hudson,  Kennedy  &  Co.  v- 
Vaughan's  Exrs.,  57  Ala.  609;  Brough- 
ton  V.  Powell,  52  Ala.  123.  Ga.— Wor- 
Till  V.  Barnes,  57  Ga.  404.  111.— Fin- 
ney V.  Harding,  136  111.  573,  27  N.  E. 
289,  12  L.  E.  A.  605. 

But  see  Frorer  r.  Hammer,  99  Iowa 
48,  68  N.  W.  564;  Holden  v.  Cox,  60 
Iowa  449,  15  N.  W.  269,  holding  that 
a  sale  of  the  lien  property  does  not 
destroy  the  lien;  but  that  the  lienholder 
may  follow  the  lien  property  into  the 
hands  of  tlie  purchaser  and  enforce  his 
lien  or  if  the  purchaser  has  disposed 
of  the  property  have  an  action  against 
him  for  damages. 

43.  Ala. — Hudson,  Kennedy  &  Co.  v. 
Vaughan's  Exrs.,  57  Ala.  609;  Brough- 
ton  V.  Powell,  52  Ala.  123.  Ga.— Wor- 
rill  f.  Barnes,  57  Ga.  404.  Miss.— El- 
Bon  V.  Barrier,  56  Miss.  394.  S.  C. 
Kennedy  v.  Eeames,  15  S.  C.  548,  553. 

44.  Ala. — Foxworth    v.    Brown,    114 

Ala.  299,  21  So.  413;  McKleroy  v.  Can- 
tev,  95  Ala.  295,  11  So.  258;  Barnett 
r.'Warren,  82  Ala.  557,  2  So.  457;  Lake 
V.  Gaines  &  Co.,  75  Ala.  143;  Westmore- 
land V.  Foster,  60  Ala.  448.  111.— Fin- 
ney V.  Harding,  136  111.  573,  27  N.  E. 
289,  12  L.  E.  A.  605.  Miss. — Wooten 
V.  Givin,  56  Miss.  422;  Elson  v.  Bar- 
rier, 56  Miss.  394.  N.  Y.— Husted  r. 
Ingraham,  75  N.  Y.  251.  N.  C— Sugg 
V.  Farrar,  107  N.  C.  123,  12  S.  E.  236. 
E.  C— Drake  v.  Whaley,  35  S.  C.  187, 
14  S.  E.  397.  Tenn. — Biggs  v.  Piper, 
86  Tenn.  589,  8  S.  W.  851;  Davis  v. 
Wilson,   86    Tenn.    519,    8    S.    W.    151; 
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Eichardson   v.  Blakemore,  11  Lea  290. 

45.  Ala. — Couch  v.  Davidson,  109 
Ala.  313,  19  So.  507;  Ehrman  v.  Gates, 
101  Ala.  604,  14  So.  361;  Hussey  V. 
Peebles,  53  Ala.  432;  Thompson  v, 
Spinks,  12  Ala.  155.  HI. — Finney  V. 
Harding,  136  111.  573,  27  N.  E.  289,  12 
L.  E.  A.  605.  Me. — Holmes  v.  Balcom, 
84  Me.  226,  24  Atl.  821.  Miss.— Cohn 
v.  Smith,  64  Miss.  816,  2  So.  244;  Dunn 
V.  Kelly,  57  Miss.  825;  Wooten  v.  Gwin, 
56  Miss.  422.  Mo.— White  v.  McAllis- 
ter Co.,  67  Mo.  App.   314. 

46.  Kennon  v.  Wright,  Frazier  & 
Co.,  70  Ala.  434;  Hussey  v.  Peebles,  53 
Ala.  432. 

Enforcement  of  liens  by  suit  in 
equity,  see  generally  supra,  II,  C. 

47.  Fargusson  v.  Winslow,  34  Minn. 
384,  25  N.  W.  942. 

[a]  The  right  of  lien  may  be  estab- 
lished, and  enforced  in  an  action  of  re- 
plevin by  the  owner  against  the  lien- 
holder.  Dilworth  v.  McKelvy,  30  Mo. 
149;  Wright  v.  Broome.  67  Mo.  App. 
32;  Pickett  r.  McCord,'  62  Mo.  App. 
467;  Case  Plow  Works  v.  Union  Iron 
Works,  56  Mo.  App.  1.  Enforcement 
of  liens  generally,  see  supra,  II. 

48.  Cal.— Miller  v.  Price,  106  Cal. 
xvii,  39  Pac.  781.  111.— Northern 
Transp.  Co.  v.  Sellick,  52  111.  249.  Mich. 
Eobinson  r.  Hawes,  56  Mich.  135,  22 
N.    W.    222. 

[a]  Compare  Maeumber  v.  Detroit 
Cadillac  Motor  C.  Co.,  173  App.  Div. 
724,  159  N.  Y.  Supp.  890,  holding  that 
a  lienholder  who  has  a  lien  on  an  auto- 
mobile for  repairs,  who  refuses  to  ac- 
cept less  than  the  amount  of  his  bill. 
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of  the  goods  without  foreclosing  his  lien,  the  owner  may  have  an  action 
against  him  for  conversion.*'*  He  may  likewise  maintain  replevin, 
for  the  property,  when  it  is  wrongfully  attached  under  a  claim  of 
lien.5''  The  owner  of  property  charged  with  a  lien  cannot  maintain 
replevin  against  the  lien  holder,  however,  without  first  discharging  the 
lien,  as  the  lien  holder  is  entitled  to  possession  under  his  lien  until 
the  claim  or  demand  is  satisfied.^^  The  true  owner  of  property,  which 
is  held  under  a  claim  of  lien,  may  intervene  in  the  enforcement  pro- 
ceedings and  have  the  right  of  property  determined.'^ 

When  a  lien  is  relied  upon  as  a  defense  to  such  actions,  it  must  be  speci- 
ally pleaded  ;^^  the  facts  establishing  the  lien  must  be  set  out  in  the 
plea,  and  not  the  bare  allegation  of  the  existence  of  a  lien.'* 


is  not  guilty  of  a  conversion  of  the 
automobile  for  refusing  to  give  it  up 
without  payment  of  his  bill  though  in 
an  action  to  enforce  his  lien  he  re- 
covers less  than  the  amount  claimerl 
in  his  bill. 

49.  See  the  following:  Cal.— Miller 
V.  Price,  106  Cal.  xvii,  39  Pac.  781. 
Ind. — Shaw  v.  Ferguson,  78  Ind.  547. 
Kan. — Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403.  Me.— Hunt  v.  Has- 
kell, 24  Me.  339,  41  Am.  Dec.  387.  Mass. 
Briggs  V.  Boston  &  L.  R.  Co.,  6  Allen 
246,  83  Am.  Dec.  626.  N.  J.— Lang- 
street  V.  Phile,  39  N.  J.  L.  63.  N.  Y. 
Saltus  V.  Everett,  20  Wend.  267,  32  Am. 
Dec.  541. 

[a]  The  fact  that  the  property  was 
subject  to  a  lien  of  a  third  person  does 
not  constitute  a  defense  to  such  an 
action.  Mass. — Briggs  v.  Boston  &  L. 
R.  Co.,  6  Allen  246,  83  Am.  Dec.  626. 
Minn. — Coit  v.  Waples,  1  Minn.  134. 
Mi.ss. — McGill  V.  Howard,  61  Miss.  411. 
N.  H.— Bradley  v.  Spofford,  23  N.  H. 
444,  55  Am.  Dec.  205;  Jones  v.  Sinclair, 
2  N.  H.  319. 

Enforcement  of  lien,  see  supra,  II. 

50.  Ark.— Van  Etten  v.  Cook,  54 
Ark.  522,  16  S.  W.  477.  Cal.— Doug- 
lass V.  McParland,  92  Cal.  656,  28  Pac. 
687.  Miss.- — Jamison  v.  Acker,  14  So. 
691;  Smith  r.  Jones,  65  Miss.  276,  3 
So.  740;  Maxey  v.  White,  53  Miss.  80; 
Towns  V.  Boarman,  23  Miss.  186.  N.  C. 
Jordan  v.  Brvan,  103  N.  C.  59,  63,  9 
S.  E.  135;  Durham  v.  Speeke,  82  N. 
C.  87. 

51.  See  the  following:  Ark. — Buck 
T.  Lee,  36  Ark.  525;  Hamlett  r.  Tall- 
man,  30  Ark.  505.  Me. — Danforth  r. 
Pratt,  42  Me.  50.  Mass.— Doody  r.  Col- 
lins, 223  Mass.  332,  111  N.  E.  897; 
Fowler  r.  Parsons,  143  Mass.  401,  9 
N.  E.  799.  Mo. — Case  Plow  Works  v. 
Union  Iron  Works,  56  Mo.  App.  1. 


[a]  But  see  Underwood  v.  Birdsell, 
6  Mont.  142,  9  Pac.  922,  holding  that 
defendants  having  separate  and  dis- 
tinct liens  cannot  join  in  setting  up 
such  liens  in  an  action  of  claim  and 
delivery  to  defeat  the  plaintiff's  right 
to  possession. 

52.  See  the  following:  Ala. — Abra- 
ham V.  Nicrosi,  87  Ala.  173,  6  So.  293; 
Carter  v.  Wilson,  61  Ala.  434.  Ark. 
Russell  V.  Painter,  50  Ark.  244,  ""  S.  W. 
35;  Upham  v.  Dodd,  24  Ark.  545.  Cal. 
Chuch  V.  Garrison,  75  Cal.  199,  16 
Pac.  885.  Ga.— Dixon  v.  Williams,  82 
Ga.  105,  9  S.  E.  468.  Mass.— Paine  v. 
Hall's  Safe,  etc.  Co.,  64  Miss.  175,  1 
So  56.  Mo. — Sanders  r.  Ohlhausen,  51 
Mo.  163  (holding  that  a  landlord  has 
such  a  title  to  a  tenant's  crop  as  will 
allow  him  to  intervene  in  an  attach- 
ment suit);  Williams  r.  Braden,  63  Mo. 
App.  513. 

As  to  enforcement  of  lien,  see  supra, 
II. 

As  to  intervention  generally,  see  the 
title  ' '  Intervention. ' ' 

As  to  third  party  claims,  see  the 
titles  "Attachment;"  "Judgments  and 
Decrees,  Enforcement  of." 

53.  Gay  r.  Fret  well,  9  Wis.  186; 
Stephens  v.  Cousins,  16  U.  C.  Q.  B. 
(Can.)  329;  Riorden  v.  Brown,  1  U.  C. 
C.  P.   (Can.)    199. 

[a]  Defendant  Cannot  Claim  Owner- 
ship in  His  Answer  and  Defend  on 
the  Ground  of  Lien. — In  general  if  one 
having  only  a  lien  is  sued  in  replevin 
and  answers  claiming  absolute  owner- 
ship, his  lien  is  lost  and  he  will  not 
be  permitted  upon  the  trial  to  assert 
anv  right  as  lienor.  Summerville  v. 
Stockton  Milling  Co.,  142  Cal.  529,  76 
Pac.    243. 

54.  Shappendocia  v.  Spencer,  73  Ind, 
128;  Buckley  r.  Handv,  2  Miles  (Pa.) 
449. 

Vol.  XVIII 


1016 


LIENS 


4.  By  Owner  of  Property  Against  Third  Persons.  —  The  owner  of 
property  charged  with  a  lien  may  maintain  an  action  against  a  third 
person  for  its  conversion;^^  but  if  the  lien  holder  sells  or  transfers  the 
property  charged  with  a  lien  to  a  third  person,  the  owner  cannot 
maintain  trespass  against  such  third  person,  as  he  came  lawfully  into 
possession  by  delivery  of  the  bailee.^''  If  the  lien  holder  parts  v;ith 
the  possession  of  the  lien  property  to  the  owner,  the  lien  is  thereby 
waived  and  an  action  of  trespass  will  lie  by  the  owner  against  a  third 
person  subsequently  taking  the  sarae.^^ 

B.  Crimin.^l,  Remedies,  —  Tinder  some  statutes,  if  the  lien  debtor 
sells  or  removes  the  property  charged  with  the  lien,  he  subjects  him- 
self to  criminal  prosecution  therefor  ;^^  and  in  some  jurisdictions  the 
statute  includes  all  persons  and  is  not  confined  to  the  lien  debtor 
alone.®^ 

In  accordance  with  the  general  rule,^"'^  an  indictment  or  information 
for  selling  or  removing  property  subject  to  a  lien,  which  is  in  the  form 
prescribed  by  the  statute  is  sufficient.*'^  It  will  be  sufficient  if  the 
offense  is  charged  in  the  words  of  the  statute.^-  Under  such  statutes 
in  order  to  support  a  conviction  it  must  be  alleged  and  proved  that 
defendant  had  knowledge  of  the  existence  of  the  lien,*'^  and  that  the 
removal  or  sale  was  made  with  the  intent  to  hinder,  delay  or  defraud 
the  lien  holder.*'*  Where  the  statute  makes  failure  to  give  notice  of 
the  removal  an  element  of  the  offence,  such  failure  must  be  alleged 
in  the  indictment  or  information."' 


55.  Jones  v.  Sinclair,  2  N.  H.  319, 
9  Am.  Dec.  75,  even  though  the  lien- 
holder  was  entitled  to  and  had  pos- 
session at  the  time   of  the   conversion. 

56.  Coit  V.  Waples,  1  Minn.  134; 
Saltus  V.  Everett,  20  Wend.  (N.  Y.) 
267,  32  Am.  Dec.  541;  Nash  v.  Mosher, 
19  Wend.  (N.  Y.)  431. 

57.  Bailey  v.  Quint,  22  Vt.  474. 

58.  See  the  statutes,  and  Ala. 
Smith  v.  State,  84  Ala.  438,  4  So.  683; 
Ellerson  v.  State,  69  Ala.  1;  Scaife  & 
Co.  V.  Stovall,  67  Ala.  237.  N.  C. 
State  V.  Turner,  106  N.  C.  691,  10  S.  E 
1026;  Jordan  v.  Bryan,  103  N.  C.  59, 
9  S.  E.  135;  State  v.  Crowder,  97  N. 
C.  432,  1  S.  E.  690;  State  v.  Rose,  90 
N.  C.  712;  State  r.  Merritt,  89  N.  C. 
506;  State  f.  Pender,  83  N.  C.  651; 
Varner  v.  Spencer,  72  N.  C.  381.  S.  C. 
State  V.  Reeder,  36  S.  C.  497,  15  S.  E. 
544. 


59.  See  the  statutes,  and  State  v. 
Eeeder,  36  S.  C.  497,  15  S.  E.  544. 

60.  See  the  title  "Indictment  and 
Information. ' ' 

61.  Tallent  v.  State,  142  Ala.  47,  38 
So.  841  (and  is  not  demurrable) ;  Eller- 
son V.  State,  69  Ala.  1. 

[a]  An  indictment  may  allege'  the 
offense  in  the  alternative  that  the  de- 
fendant "did  sell,  remove  or  sell"  the 
lien  property.  Nixon  v.  State,  55  Ala. 
120. 

62.  State  v.  Turner,  106  N.  C.  691, 
TO  S.  E.  1026;  State  v.  Rose,  90  N.  C. 
712;  State  v.  Merritt,  89  N.  C.  506; 
State  V.  Pender,  83  N.  C.  651. 

63.  Jones  v.  State,  113  Ala.  95,  21 
So.  299;  Atwell  v.  State,  63  Ala.  61. 

64.  Uphur  V.  State,  100  Ala.  2,  14 
So.  541. 

65.  State  v.  Crowder,  97  N.  C.  432, 
1  S.  E.  690. 


LIFE  ESTATES  AND  REMAINDERS.  —  See  Lands  and  Land  Trans- 
fers.  See  also  Curtesy;  Dower,  Proceedings  To  Recover;  Par- 
tition; Waste;  Wills. 


LIFE  INSURANCE.  —  See  Insurance. 
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1030 
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1058 
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A.  Generally,  1065 
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1.  Generally,  1067 

2.  By  Subsequent  Pleading,  1068 
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b.  Replication  or  Reply,  1068 
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1077 
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Adverse  Possession ;  Justices  of  the  Peace  ; 
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Effect  of  statute  of  limitations  on  right  to  amend,  see  the  title  ''New 
Cause  of  Action  or  Defense." 

Pleading  in  particular  actions  or  proceedings,  see  specific  titles. 

Pleading  foreign  statute  of  limitations,  see  the  title  "Statutes." 

Right  to  plead  statute  of  limitations  to  new  cause  of  action  set  up  by 
amendment,  see  the  title  "New  Cause  of  Action  or  Defense." 

For  forms,  see  9  Standard  Proc.  790,  et  seq. 

Fbr  further  references  and  cross-references,  see  the  index  to  this 
work  and  generally  the  cross-references  throughout  the  article. 

I.  WHO  MAY  OR  MUST  PLEAD  STATUTE  OF  LIMITATIONS. 

A.  Generally.  —  The  right  to  plead  the  statute  of  limitations  is  gen- 
erally regarded  as  but  a  personal  privilege,^  of  which  the  debtor  can 
avail  liimself  or  not,  as  he  may  choose  f^  and  no  debtor  is  under  any 


1.  See  the  following:  U.  S. — Sanger 
V.  Nightingale,  122  U.  S.  176,  7  Sup. 
Ct.  1109,  30  L.  ed.  1105;  Hanchett  v. 
Blair,  100  Fed.  817,  825,  41  C.  C.  A. 
76;  In  re  John  J.  Lafferty  &  Brc,  122 
Fed.  558;  Rich  v.  Bray,  37  Fed.  273, 
2  L.  E.  A.  225.  Ala.— Evans  v.  Fair- 
eloth-Byrd  Mercantile  Co.,  165  Ala.  176, 

51  So.  785,  21  Ann.  Cas.  1164;  Thomp- 
son V.  Parker,  68  Ala.  387.  Cal.— Wells, 
Fargo   &   Co.  v.  Enright,  127   Cal.   669, 

60  Pac.  439,  49  L.  R.  A.  647;  Grattan 
V.  Wiggins,  23  Cal.  16;  Lord  V.  Morris, 
18  Cal.  482.  Colo.— Walters  v.  Webster, 

52  Colo.  549,  123  Pac.  952,  Ann.  Cas. 
1914A,  23.  Ga. — Pendley  V.  Powers, 
129  Ga.  69,  58  S.  E.  653;  Rawlins  v. 
Rawlins,  75  Ga.  632.  Idaho. — Sterrett 
V.  Sweeney,  15  Idaho  416,  98  Pac.  418, 
128  Am.  St.  Rep.  68,  20  L.  R.  A. 
(N.  S.)  963;  Frantz  v.  Idaho  Artesian 
Well,  etc.  Co.,  5  Idaho  71,  46  Pac.  1026. 
111.— Dawson  v.  Edwards,  189  111.  60, 
59  N.  E.  590;  Fish  v.  Farwell,  160  111. 
236,  43  N.  E.  367;  Funk  v.  Kempton, 
123  111.  App.  100;  Cartwright  v.  Cart- 
wright,  68  111.  App.  74.  Ind.— Corbey 
V.  Rogers,  152  Ind.  169,  52  N.  E.  748. 
la. — Fitzgerald  v.  Flanagan,  155  Iowa 
217,  135  N.  W.  738,  Ann.  Cas.  1914C, 
1104;  Dunton  v.  M»cCook,  93  Iowa  258, 

61  N.  W.  977.  Ky. — Moxley  v.  Ragan, 
10  Bush  156,  19  Am.  Rep.  61.  Mo. 
City  of  Moberly  v.  Hassett,  127  Mo. 
App.  11,  106  S.  W.  115.  Ohio.— Hop- 
kins V.  Clyde,  71  Ohio  St.  141,  72  N.  E. 
846,  104  Am.  St.  Rep.  737,  1  Ann. 
Cas.  1000.  Ore.— Tinsley  v.  Lombard, 
46  Ore.  9,  78  Pac.  895,  114  Am.  St. 
Rep.  844.    Pa. — Biddle  v.  Moore,  3  Pa. 


161,  178.  Va. — McCartney  v.  Potomac 
Electric  Co.,  94  Va.  198,  26  S.  E.  419; 
Clayton  v.  Henley,  32  Gratt.  (73  Va.) 
65,  72.  Wash.— Board  of  Church  Erec- 
tion Fund  r.  First  Presbyterian  Church, 
19  Wash.  455,  53  Pac.  671.  W.  Va. 
Welton  V.  Boggs,  45  W.  Va.  620,  32 
S.  E.  232,  72  Am.  St.  Rep.  833; 
McClaugherty  f.  Croft,  43  W.  Va.  270, 
27  S.  E.  246;  Lee  r.  Feamster,  21  W. 
Va.  108,  45  Am.  Rep.  549;  Woodyard 
V.  Polsley,  14  W.  Va.  211. 

[a]  "It  is  a  personal  privilege 
which  the  law  gives  to  the  debtor 
whereby  he  may  say  to  the  creditor: 
'You  have  waited  so  long  before  action 
has  been  instituted  to  collect  the  claim, 
it  has  become  stale,  and  for  that  rea- 
son you  should  not  be  permitted  to 
maintain  an  action  thereon.'  "  Ster- 
rett V.  Sweeney,  15  Idaho  416,  98  Pac. 
418,  128  Am.  St.  Rep.  68,  20  L.  R.  A. 
(N.  S.)  963. 

2.  U.  S.— Sanger  r.  Nightingale,  122 
U.  S.  176,  7  Sup.  Ct.  1109,  30  L.  ed. 
1105;  Hanchett  r.  Blair,  100  Fed.  817, 
825,  41  C.  C.  A.  76;  Miller  r.  Houston 
City  Street  R.  Co.,  55  Fed.  366,  5  C. 
C.  A.  134.  Colo. — Walters  r.  Webster, 
52  Colo.  549,  123  Pac.  952,  Ann.  Cas. 
1914A,  23.  Ga. — Dawson  r.  Callaway, 
18  Ga.  573.  Ind.— The  Brookville  Nat. 
Bank  r.  Kimble,  76  Ind.  195.  Va. 
Clayton  v.  Henlev,  32  Gratt.  (73  Va.) 
65,  72.  Wash.— See  Board  of  Church 
Erection  Fund  r.  First  Presbyterian 
Church,  19  Wash.  455,  53  Pac.  671. 
W.  Va.— See  Lee  r.  Feamster,  21  W. 
Va.  108,  45  Am.  Rep.  549. 

[a]     "The  law  does  not  compel  him 
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obligation  to  the  state  or  toward  third  persons  to  plead  it,^  except  in 
the  ease  of  certain  persons  acting  in  a  representative  capacity,  where  the 
law  imposes  the  duty.*  Especially  with  respect  to  personal  obligations, 
which  concern  only  the  party  himself,  or  Mnth  respect  to  property  which 
the  party  possesses  the  poM'er  to  charge  or  dispose  of,  is  the  right  a  per- 
sonal one,^  available  only  to  the  party  to  whose  benefit  the  statute  inures, 


(a  debtor)  to  plead  the  statute  of 
limitations;  it  is  a  personal  privilege 
that  he  can  avail  himself  of  or  not, 
as  he  pleases.  It  might  be  greatly  to 
his  injury  in  his  future  business  trans- 
actions to  plead  it,  and  therefore  he 
might  not  choose  to  do  so,  and  it  would 
be  hard  on  him,  while  living  with 
business  hopes  and  prospects  in  view, 
to  permit  another  to  force  him  into 
such  an  unenviable  position."  Lee  v. 
Feamster,  21  W.  Va.  108,  45  Am.  Rep. 
549. 

Necessity  for  pleading  statute  of 
limitations  if  relied  upon,  however,  see 
wfra,  III,  A,  1. 

Waiver  by  failure  to  plead  or  demur, 
see  infra,  III,  A,  2. 

3.  U.  S.— Sanger  v.  Nightingale,  122 
U.  S.  176,  7  Sup.  Ct.  1109,  30  L.  ed. 
1105;  Hanchett  r.  Blair,  100  Fed.  817, 
825,  41  C.  C.  A.  76.  Cal.— Wells,  Far- 
go &  Co.  V.  Enright,  127  Cal.  669,  60 
Pac.  439,  49  L.  E.  A.  647.  Ind. 
Brookville  Nat.  Bank  v.  Kimble,  76 
Ind.  195.  la. — Heisler  v.  Methodist 
Church,  166  Iowa  333,  147  N.  W.  750. 
Miss. — Anderson  v.  McNeal,  82  Miss. 
542,  34  So.  1.  Pa.— Biddle  v.  Moore, 
3  Pa.  161,  178.  Tex.— Swearingen  v. 
Hendley  &  Co.,  1  Tex.  Unrep.  Cas.  639. 
W.  Va. — See  Lee  v.  Feamster,  21  W. 
Va.  108,  45  Am.  Rep.  549. 

[a]  The  omission  to  set  up  the  stat- 
ute as  a  defense  is  not  a  fraud  of 
which  third  persons  have  a  right  to 
complain.  In  re  Sheppard's  Estate,  180 
Pa.  57,  36  Atl.  422.  See  also  U.  S. 
Allen  V.  Smith,  129  U.  S.  465,  9  Sup. 
Ct.  338,  32  L.  ed.  732.  111.— Schuberth 
V.  Schillo,  177  111.  346,  52  N.  E.  319. 
Ind.— The  Brookville  Nat.  Bank  v. 
Kimble,  76  Ind.  195.  Mich.— Brigham 
V.  Fawcett,  42  Mich.  542,  4  N.  W. 
272. 

[b]  A  member  of  a  corporation  or 
society  cannot  compel  the  organization 
to  plead  the  bar  of  the  statute  to  an 
action  against  it.  Heisler  v.  Methodist 
Church,  166  Iowa  333,  147  N.  W.  750. 
Bight  of  corporation  to  plead  statute 
of  limitations,  see  infra,  I,  B. 
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4.  See  Wells,  Fargo  &  Co.  v.  En- 
right,  127  Cal.  669,  60  Pac.  439,  49  L. 
R.   A.  647. 

Necessity  for  executor  or  administra- 
tor pleading  statute  of  limitations,  see 
infra,  I,  D. 

Duty  of  court  to  protect  infant  de- 
fendant, see  12  Standard  Proc.  757. 

fa]  In  suits  against  the  United 
States  in  the  court  of  claims,  an  offi- 
cer of  the  government  has  no  authority 
to  waive  the  statute.  Finn  v.  United 
States,  123  U.  S.  227,  8  Sup.  Ct.  82, 
31  L.  ed.  128,  23  Ct.  CI.  486. 

5.  See  the  following:  U.  S. — In  re 
John  J.  Lafferty  &  Bro.,  122  Fed. 
558;  Hanchett  v.  Blair,  100  Fed.  817, 
41  C.  C.  A.  76;  Mller  r.  Houston  City 
St.  R.  Co.,  55  Fed.  366,  5  C.  C.  A. 
134.  Ala. — Harper  v.  Raisin  Fert.  Co., 
158  Ala.  329,  48  So.  589,  132  Am.  St. 
Rep.  32;  Stoutz  r.  Huger,  107  Ala.  248, 
18  So.  126.  Cal.— Grattan  v.  Wiggins, 
23  Cal.  16;  McCarthv  v.  White,  21 
Cal.  495,  82  Am.  Dec.  754.  Colo. 
Mountain  Water  Works  Const.  Co.  v. 
Holme,  49  Colo.  412,  113  Pac.  501; 
Owers  V.  Olathe  Min.  Co.,  6  Colo.  App. 
1,  39  Pac.  980.  D.  C— Chafee  v. 
Blatchford,  6  Mackey  459.  Ga.— Smith 
V.  Hudspeth,  63  Ga.  212;  Dawson  v. 
Calloway,  18  Ga.  573.  111.— Fish  v. 
Farwell,  160  111.  236,  43  N.  E.  367; 
Emory  v.  Keighan,  94  111.  543;  Funk 
V.  Kempton,  123  111.  App.  100;  Cart- 
wright  V.  Cartwright,  68  111.  App.  74. 
Ind. — Brookville  Nat.  Bank  v.  Kimble, 
76  Ind.  195.  la.— Fitzgerald  v.  Flan- 
agan, 155  Iowa  217,  135  N.  W.  738, 
Ann.  Cas.  1914C,  1104.  Ky.— Hyden 
r.  Calames,  161  Kv.  593,  171  S.  W. 
186;  Bybee's  Exr.  v.  Povnter,  117  Ky. 
109,  77  S.  W.  698.  Mass.— Coram  v. 
Davis,  209  Mass.  229,  95  N.  E.  298. 
Miss. — Anderson  v.  McNeal,  82  Miss. 
542,  34  So.  1.  Neb.— Neill  v.  Burke, 
81  Neb.  125,  115  N.  W.  321.  N.  J. 
Clark  V.  Augustine,  62  N.  J.  Eq.  689, 
51  Atl.  68.  N.  Y.— Hughes,  v.  Stouten- 
burgh,  168  App.  Div.  512,  154  N.  Y. 
Supp.  65;  Perry  v.  Williams,  40  Misc. 
57,  81  N,  Y.  Supp.  204.     N.  C— Hild'e- 
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or  his  privies.  Hence  a  mere  stranger  to  the  claim  or  third  person,*'  as 
a  creditor  of  the  defendant/  although  he  may  bo  injuriously  afFected 
by  his  debtor's  failure  to  set  up  the  statute,  cannot  either  set  it  up 
himself,  or  compel  his  debtor  to  do  so.^  But  the  rule  that  the  right  to 
set  up  the  defense  of  the  statute  of  limitations  is  a  personal  privilege* 
is  not  to  be  limited  to  a  narrow  and  literal  construction;  or  if  so,  it 
is  not  without  exceptions,^''  for  in  some  cases,"  as  where  the  debtor  is 
a  bankrupt  or  insolvent,  and  his  estate  is  in  the  hands  of  the  court  for 
administration,^-  or  where  a  suit  in  equity  has  been  brought  to  admin- 


brand  V.  Vanderbilt,  147  N.  C.  639,  61 
S.  E.  620;  Staneill  v.  Spain,  133  N.  C. 
76,  45  S.  E.  466.  Ohio. — Hopkins  v. 
Clyde,  71  Ohio  St.  141,  72  N.  E.  846, 
104  Am.  St.  Rep.  737,  1  Ann.  Cas. 
1000.  Ore. — Tiusley  v.  Lambard,  46 
Ore.  9,  78  Pac.  895,  114  Am.  St.  Rep. 
S44.  Pa.— Biddle  v.  Moore,  3  Pa.  161, 
178;  Smull's  Estate,  9  Pa.  Dist.  532, 
statute  must  be  pleaded  by  some  one 
having  a  beneficial  interest  in  the  re- 
sult. Tex. — Raley  v.  D.  Sullivan  &  Co, 
(Tex.  Civ.),  159  S.  W.  99;  Zeno  y. 
Adone,  54  Tex.  Civ.  App.  36,  117  S.  W. 
1039.  Va. — Smith  17.  Hutchinson,  78 
Va.  683;  Clayton  v.  Henley,  32  Gratt. 
(73  Va.)  65,  72.  Wash.— Board  of 
Church  Erection  Fund  v.  First  Presby- 
terian Church,  19  Wash.  455,  53  Pac. 
671.  W.  Va.— Welton  r.  Boggs,  45  W. 
V,a.  620,  32  S.  E.  232,  72  Am.  St.  Rep. 
833;  Walker  v.  Burgess,  44  W.  Va.  399, 
30  S.  E.  99,  67  Am.  St.  Rep.  775;  Balti- 
more &  O.  R.  Co.  V.  Vanderwerker,  44 
W.  Va.  229,  28  S.  E.  829;  M^cClaugher- 
ty  V.  Croft,  43  W.  Va.  270,  27  S.  E. 
246. 

6.  See  the  following:  U.  S.— Han- 
chett  V.  Blair,  100  Fed.  817,  41  C.  C. 
A.  76;  Miller  v.  Houston  City  Street 
Ry.  Co.,  55  Fed.  366,  5  C.  C.  A.  134; 
In  re  John  J.  Laflferty  &  Bro.,  122 
Fed.  558.  Cal.— Lord  v.  Morris,  18  Cal. 
482.  Colo. — Mountain  Water  Works 
Const.  Co.  f.  Holme,  49  Colo.  412,  113 
Pac.  501.  Ga, — Dawson  v.  Callaway,  18 
Ga.  573,  585.  lU.— Emory  r.  Keighan, 
94  111.  543.  Ind.— Brookville  Nat. 
Bank  v.  Kimble,  76  Ind.  195.  Mass. 
Coram  v.  Davis,  209  Mass.  229,  95  N. 
E.  298.  N.  Y. — Hughes  v.  Stouten- 
burgh,  168  App.  Div.  512,  154  N.  Y. 
Supp.  65.  Tenn. — Armstrong  v.  Croft, 
3  Lea  191.  Tex. — Zeno  v.  Adone,  54 
Tex.  Civ.  App.  36,  117  S.  W.  1039. 
W.  Va.— Welton  v.  Boggs,  45  W.  Va. 
620,  32  S.  E.  232,  72  Am.  St.  Rep.  833; 
McClaugherty  v.  Croft,  43  W.  Va.  270, 
27  S.  E.  246. 


7.  U.  S.— See  In  re  John  J.  Lafferty 
&  Bro.,  122  Fed.  558.  Ala.— Harper 
V.  Raisin  Fert.  Co.,  158  Ala.  329,  48 
So.  589,  132  Am.  St.  Rep.  32.  Miss. 
Anderson  v.  McNeal,  82  Miss.  542,  34 
So.  1.  W.  Va. — Welton  v.  Boggs,  45 
W.  Va.  620,  32  S.  E.  232,  72  Am.  St. 
Rep.  833. 

8.  Welton  v.  Boggs,  45  W.  Va.  620, 
32  S.  E.  232,  72  Am.  St.  Rep.  833. 

9.  See  supra,  this  section. 

10.  Pendley  v.  Powers,  129  Ga.  69, 
58  S.  E.  653. 

11.  Monk  V.  Exposition  Deepwater 
Pier  Corp.,   Ill   Va.   121,  68  S.   E.  280. 

[a]  Where  the  party  interposing  the 
plea  is  the  real  party  in  interest,  he 
may  do  so,  though  the  obligation  is 
technically  that  of  another  party.  In 
such  case  he  should  not  be  regarded 
as  a  third  person  to  the  controversy. 
City  of  Moberly  v.  Hassett,  127  Mo. 
App.  11,  106  S.  W.  115,  holding  that 
an  abutting  property  owner,  on  a 
street  improvement,  may  set  up  the 
statute  of  limitations  as  a  defense  to 
an  action  on  the  special  tax  bill  issued 
by  the  city  to  the  contractor  for  such 
paving. 

[b]  Where  the  estate  of  a  decedent 
is  being  distributed  among  his  cred- 
itors, a  creditor  may  rely  on  the  stat- 
ute of  limitations  to  defeat  the  claim 
of  another  creditor,  where  the  personal 
representative  fails  to  do  so.  Wood- 
yard  v.  Polsey,  14  W.  Va.  211.  See 
also  Werdenbaugh  v.  Reid,  20  W.  Va. 
588.  As  to  whether  personal  represen- 
tative must  plead  statute  of  limitations, 
see  infra,  I,  D. 

12.  In  re  John  J.  Laflferty  &  Bro., 
122  Fed.  558;  Pendley  v.  Powers,  129 
Ga.  69,  58  S.  E.  653. 

[a]  "The  administrator,  who  is  no 
longer  in  possession  or  control  of  the 
estate,  which  has  been  taken  in  charge 
by  the  court,  cannot  be  allowed  to 
favor  one    creditor   and    prejudice   an- 
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ister  the  assets  of  a  debtor,  or  to  enforce  liens  on  his  property/^  one 
creditor  may  set  up  the  statute  of  limitations  to  defeat  the  demand  of 
another  creditor  against  the  common  debtor,^*  although  the  statute  was 
not  relied  on  by  the  debtor  himself.^^  This  privilege  of  pleading  the 
statute  of  limitations  has  also  been  extended  to  a  party  succeeding 
directly  to  the  rights  of  the  debtor.^^  So  subsequent  purchasers  or 
creditors  who  have  acquired  liens  or  other  property  rights  in  certain 
property  of  the  debtor  may  avail  themselves  of  the  statute  as  against 
the  otherwise  prior  liens  or  claims  of  other  persons  against  the  same 
property,  even  though  the  debtor  himself  may  have  waived  his  right 
to  the  bar  of  the  statute." 


other  by  pleading  the  statute  of  limi- 
tations as  to  some  claims  and  not  as 
to  others,  and  denying  to  the  interested 
creditors  the  right  to  make  the  defense, 
on  the  ground  that  it  is  a  personal 
privilege."  Pendlev  V.  Powers,  129 
Ga.    69,    58    S.    E.    653. 

13.  Md.— Hall  V.  Eidgely,  33  Md. 
308.  Va. — Callaway's  Admr.  i\  Saun- 
ders, 99  Va.  350,  38  S.  E.  182;  Mc- 
Cartney V.  Potomac  Electric  Co.,  94  Va. 
198,  26  S.  E.  419.  W.  Va.— Conrad  v. 
Buck,  21  W.  Va.  396. 

[a]  "The  defense  of  the  statute  of 
limitations  ...  is  generally  a  per- 
sonal privilege,  and  may  be  asserted 
or  waived  by  a  defendant  at  his  elec- 
tion. .  .  .  Where,  however,  a  court 
of  equity  has  taken  possession  of  the 
estate  of  the  debtor  for  the  purpose  of 
distribution,  and  proceeded  to  ascertain 
the  debts  and  incumbrances  to  enable 
it  properly  to  administer  and  distribute 
the  assets,  an  exception  to  the  general 
rule  is  allowed,  and  any  creditor  in- 
terested in  the  fund  is  permitted  to 
interpose  the  defense  of  the  statute  of 
limitations."  McCartney  v.  Tyrer,  94 
Va.  198,  26  S.  E.  419. 

14.  Monk  v.  Exposition  Deepwater 
Pier  Corp.,   Ill   Va.   121,  68   S.  E.   280. 

[a]  But  to  sustain  such  plea  it  Is 
essential  to  show  that  the  co-creditor's 
debt  is  barred  as  between  himself  and 
his  debtor.  Monk  r.  Exposition  Deep- 
water  Pier  Corp.,  Ill  Va.  121,  68  S.  E. 
280. 

15.  Callawav's  Admr.  v.  Saunders, 
99  Va.  350,  38  "S.  E.  182. 

16.  See  the  following:  U.  S. — Han- 
chett  V.  Blair,  100  Fed.  817,  825,  41 
C.  C.  A.  76,  as  for  instance,  a  party 
who  becomes  a  subsequent  owner  of 
the  title  or  of  the  entire  equity  of 
redemption,  or  who  is  found  in  posses- 
sion of  the  mortgaged  property.     Oal. 
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Low  V.  Allen,  26  Cal.  141.  la.— Dunton 
V.  McCook,  93  Iowa  258,  61  N.  W.  977. 

And  see  generally  the  cases  cited 
in   the    next   note. 

17.  See  the  following:  Ala. — Harper 
f.  Raisin  Fertilizer  Co.,  158  Ala.  329, 
48  So.  589,  132  Am.  St.  Rep.  32.  Ark. 
Clark  V.  Lesser,  106  Ark.  207,  153  S. 
W.  112.  Cal. — Brandenstein  v.  John- 
son, 140  Cal.  29,  73  Pac.  744;  Wood 
V.  Goodfellow,  43  Cal.  185;  Coster  v. 
Brown,  23  Cal.  142;  Grattan  v.  Wig- 
gins, 23  Cal.  16;  Lord  v.  Morris,  18  Cal. 
482.  m.— Blakeslee  v.  Hoit,  116  111. 
App.  83.  la. — Gates  v.  Ballou,  56  Iowa 
741,  10  N.  W.  258;  Day  v.  Baldwin, 
34  Iowa  380.  N.  Y.— Perry  v.  Fries, 
9a  App.  Div.  484,  85  N".  Y.  Supp.  1064. 
N.  a— Stancill  f.  Spain,  133  N.  C.  76, 
45  S.  E.  466;  Hill  v.  Hilliard,  103  N. 
C.  34,  9  S.  E.  639.  N.  D.— Paine  v. 
Dodds,  14  N.  D.  189,  103  N.  W.  931, 
116  Am.  St.  Rep.  674.  Ohio.— Hopkins 
r.  Clvde,  71  Ohio  St.  141,  72  N.  E. 
846,  104  Am.  St.  Rep.  737,  1  Ann.  Cas. 
1000.  Tex.— Dunn  f.  Smith,  23  S.  W. 
449;  Johnson  v.  Lasker  Real  Estate 
Assn.,  2  Tex.  Civ.  App.  494,  21  S.  W. 
961;  Scott  r.  Sloan,  3  Tex.  Civ.  App. 
302,  23  S.  W.  42.  Utah.— Banc  of  ski  v. 
Jacobsen,  36  Utah  165,  104  Pac.  117, 
26  L.  R.  A.  (N.  S.)  898.  W.  Va.— Mc- 
Claugherty  v.  Croft,  43  W.  Va.  270,  27 
S.  E.  246;  Werdenbaugh  v.  Reid,  20 
W.  Va.  588.  Can.- Keddy  v.  Morden, 
15  Man.  629;  Gormley  v.  Be  Blois,  46 
Nova   Scotia   280. 

[a]  "But  it  is  said  that  the  plea 
of  the  statute  is  a  personal  privilege 
of  the  party  and  cannot  be  set  up 
by  a  stranger.  This,  as  a  general  rule, 
is  undoubtedly  correct  with  respect  to 
personal  obligations,  which  concern 
only  the  party  himself,  or  with  respect 
to  property  which  the  party  possesses 
the    power    to    charge    or    dispose    of. 
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Plaintiff  or  Defendant.  ~  The  statute  of  limitations  may  be  as  effectu- 
ally invoked  by  the  plaintiff  as  by  the  defendant  in  a  proper  case." 

B.  Corporations.  —  The  rule  is  well  settled  that  domestic  corpora- 
tions, like  private  persons,  may  plead  the  statute  of  limitations."    But 


But  with  respect  to  property  placed 
by  him  beyond  his  control,  or  subjected 
by  him  to  liens,  he  has  no  such  per- 
sonal privilege.  He  cannot  at  his  pleas- 
ure affect  the  interests  of  other  parties. 
His  grantees  or  mortgagees,  with  re- 
spect to  the  property,  stand  in  his 
shoes,  and  can  set  up  any  defense  that 
he  might  himself  have  set  up  to  the 
action,  either  to  defeat  a  recovery  of 
the  property  or  its  sale."  Lord  v. 
Morris,  18  Cal.  482. 

[b]  One  who,  by  either  private  or 
judicial  sale,  has  become  the  owner  of 
the  interests  in  real  estate  belonging 
to  one  or  more  of  the  heirs  at  law  of 
a  mortgagor,  may  plead  the  statute  of 
limitations  in  bar  of  an  action  to 
foreclose  the  mortgage  on  the  real  es- 
tate so  acquired,  although  each  and  all 
of  such  heirs  at  law  are  parties  to  the 
action,  and  neglect,  or  refuse  to  inter- 
pose the  plea.  Hopkins  v.  Clyde,  71 
Ohio  St.  141,  72  N.  E.  846,  104  Am. 
St.  Eep.  737,  1  Ann.  Gas.  1000. 

[c]  A  subsequent  attacher  may  set 
up  the  bar  of  the  statute  of  limitations 
against  the  claim  of  a  previous  at- 
tacher.  Watt  v.  Wright,  66  Cal.  202, 
5  Pac.  91;  Gormley  v.  De  Blois,  46 
Nova  Scotia  (Can.)  280. 

[d]  Persons  holding  equitable  claims 
against  the  defendant,  upon  whom  a 
fraud  would  be  perpetrated  by  defend- 
ant's waiver  of  such  defense.  Rawlins 
f.  Rawlins,  75  Ga.  632. 

[e]  But  where  a  subsequent  pur- 
chaser is  a  mere  trustee  for  the  debtor 
and  has  no  beneficial  interest  in  the 
property  he  cannot  urge  the  defense  of 
the  statute  which  has  been  waived  by 
the  debtor.  Zeno  v.  Adone,  54  Tex. 
Civ.  App.  36,  117  S.  W.  1039. 

[f]  The  grantee  in  a  deed,  alleged 
to  be  a  mortgage,  cannot  plead  the 
statute  of  limitations  on  behalf  of  his 
grantor,  and  himself,  against  an  action 
by  a  surety  for  the  grantor  seeking 
to  have  such  deed  declared  a  mortgage 
and  the  lAnd  subjected  to  the  judg- 
ment paid  off  by  the  surety.  Dunton 
V.  McCook,  93  Iowa  258,  61  *N.  W.  977, 
wherein  the  court  said:  "The  right 
to  plead  the  statute  is  ordinarily  per- 
sonal  with    the    debtor,     and,     if     he 


waives  it,  no  one  else  can  rely  upon 
it.  .  .  .  There  are  some  exceptions 
to  this  rule,  as  in  some  cases  where 
one  succeeds  directly  to  the  rights  of 
the  debtor.  .  .  .  But  there  is  nothing 
in  this  case  to  make  it  an  exception 
to  the  general  rule." 

[g]  The  holder  of  a  tax  deed  (1)  is 
not  in  privity  with  the  former  owner 
of  the  land  so  as  to  plead  the  statute 
of  limitations  against  the  foreclosure 
of  a  mortgage  given  against  such  land 
by  the  former  owner  thereof  to  secure 
the  payment  of  a  note.  Gibson  v.  Ast, 
77  Kan.  458,  94  Pac.  801.  (2)  But 
where  the  holder  of  such  tax  deed  is 
the  assignee  of  the  guarantor  of  such 
note  and  mortgage,  he  is  in  privity, 
and  may  set  up  the  bar  of  the  statute. 
Cones  r.  Gibson,  77  Kan.  425,  94  Pac. 
998,  16  L.   R.  A.   (N.  S.)    121. 

[h]  The  grantee  of  the  legal  title 
to  land  subject  to  mortgage  (1)  is  in 
such  privity  to  the  original  mortgagor 
that  he  may  plead  the  bar  of  the  stat- 
ute; but  this  right  is  optional  with 
him  and  not  to  be  controlled  by  the 
mortgagor.  Fitzgerald  v.  Flanagan,  155 
Iowa  217,  135  N.  W.  738,  Ann.  Cas. 
1914C,  1104.  (2)  If  such  grantee  were 
a  mere  stranger,  he  could  not  plead 
the  statute,  as  the  right  to  so  plead 
is  generally  regarded  as  a  personal 
privilege.  Fitzgerald  i".  Flanagan,  155 
Iowa  217,  135  N.  W.  738,  Ann.  Cas. 
1914C,    1104. 

[i]  A  first  mortgagee  cannot  inter- 
pose the  defense  of  the  statute  to  the 
cross-complaint  of  a  seeonil  mortgagee 
whom  he  has  made  a  party  to  a  suit 
to  foreclose  his  first  mortgage,  but  who 
does  not  contest  the  validity  of  his 
lien;  there  is  no  privity  between  the 
first  and  second  mortgagee  sufficient  to 
entitle  the  former  to  plead  the  stat- 
ute; nor  could  he  avail  himself  through 
the  right  of  the  mortgage  debtor. 
Tinslev  f.  Lombard,  46  Ore.  9,  78  Pac. 
895,  114  Am.  St.  Rep.  844. 

18.  Waters  v.  Pape,  1  White  &  W 
Civ.  Cas.  (Tex.),  §714.  See  also  Wat- 
kins  V.  Dorsett,  1  Bland  (Md.)  530; 
and   infra,  III,  C,  4. 

19.  U.  S. — St.  Romes  v.  Levee  Steam 
Cotton-Press  Co.,  127  U.  S.  614,  8  Sup. 
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as  to  foreign  corporations,  the  rule  is  not  uniform,  some  eases  holding 
that  such  a  corporation  being  a  ''non-resident"  may  not  set  up  the 
plea,2°  others  holding  that  where  a  foreign  corporation  is  subject  to 
service  of  process  within  the  state,  it  may  plead  the  statute,^^  provided 


Ct.  1335,  32  L.  ed.  289;  Bank  of 
United  States  v.  M<?Kenzie,  2  Brock. 
393,  2  Fed.'  Cas.  No.  927.  Ky.— Yeager 
V.  Kentucky  Bank,  127  Ky.  751,  106 
S.  W.  806.  N.  Y.— People  v.  The  Kec- 
tor,   etc.,  of  Trinity   Church,   22   N.  Y. 

44  {aUirming  30  Barb.  537);  Glover  V. 
National  Bank  of  Commerce,  156  App. 
Div.  247,  141  N.  Y.  Supp.  409;  Kane 
V.  Bloodgood,  7  Johns.  Ch.  90,  11  Am. 
Dec.  417,  affirmed,  8  Cow.  360.  Va. 
McClanahan  v.  Western  Lunatic  Asv- 
lum,  88  Va.  466,  13  S.  E.  977.  Eng. 
Wych  f.  East  India  Company,  3  P. 
Wms.  309,  24  Eng.  Eeprint  1078;  South 
Sea  Company  i".  Wvmondsell,  3  P. 
Wms.  143,  24  Eng.  Eeprint  1004. 

See  generally  5  Standard  Proc.  594. 

20.  See  the  folio-wing  cases:  U.  S. 
Union  Consol.  Silver  Min.  Co.  v.  Tav- 
lor,  100  U.  S.  37,  25  L.  ed.  541  (fol- 
lowing Nevada  rule) ;  Hanchett  v. 
Blair,  100  Fed.  817,  41  C.  C.  A.  76, 
following  Nevada  rule.  Kan. — Williams 
V.  Metropolitan  St.  E.  Co.,  68  Kan.  17, 
74  Pac.  600,  104  Am.  St.  Eep.  377, 
64  L.  E.  A.  794,  1  Ann.  Cas.  6.  Nev. 
Sutro  Tunnel  Co.  v.  Segregated  Belcher 
Min.  Co.,  19  Nev.  121,  7  Pac.  271. 
Wis. — Travelers'  Ins.  Co.  v.  Fricke,  99 
Wis.  367,  74  N.  W.  372,  41  L.  E.  A. 
557,  rehearing  denied,  99  Wis.  377,  78 
N.  W.  407. 

See  also  5  Standard  Proc.  735. 

21.  See  the  following  cases:  U,  S. 
Baltimore  &  O.  E.  Co.  v.  Eeed,  223 
Fed.  689,  139  C.  C.  A.  192.  Cal.— Har- 
rigan  V.  Home  Life  Ins.  Co.,  128  Cal. 
531,  58  Pac.  180,  61  Pac.  99.  Fla. 
Eoess  V.  Malsby  Co.,  69  Fla.  15,  67 
So.  226.  111.— Hubbard  v.  United  States 
Mtg.  Co.,  14  111.  App.  40.  Minn.— St. 
Paul  V.  Chicago,  M.  &  St.  P.  Ev.  Co., 

45  Minn.  387,  48  N.  W.  17.  Mo.— Sid- 
way  V.  Missouri  Land  &  Live  Stock 
Co.,  187  Mo.  649,  673,  86  S.  W.  150. 
N.  0. — State  ex  rel.  Oliver  r.  United 
States  Fidelity  &  Guaranty  Co.,  93  S. 
E.  948;  Volivar  v.  Eichmond  Cedar 
Works,  152  N.  C.  656,  68  S.  E.  200, 
21  Ann.  Cas.  623,  overruling  Green  v. 
Hartford  Life  Ins.  Co.,  139  N.  C.  309, 
51  S.  E.  887,  1  L.  E.  A.  (N.  S.)  623, 
4  Ann.  Cas.  360  (wherein  it  was  held 
that  the  plea  is  never  available  to  a 
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nonresident  corporation,  although  it 
may  have  fully  complied  with  the  stat- 
ute and  appointed  and  maintained  an 
agent  here  upon  whom  process  could 
be  served  at  all  times) ;  Bennett  v. 
Western  Union  Tel.  Co.,  152  N.  C.  671, 
68  S.  E.  202.  N.  D.— Colonial  &  United 
States  Mtg.  Co.  v.  Northwest  Thresher 
Co.,  14  N.  D.  147,  103  N.  W.  915,  116 
Am.  St.  Eep.  642,  70  L.  E.  A.  814,  8 
Ann.  Cas.  1160.  Ore.^ — Burns  v.  White 
Swan  Min.  Co.,  35  Ore.  305,  57  Pac. 
637. 

See  also  5  Standard  Proc.  735. 

[a]  "Considering  the  case  in  that 
aspect,  under  the  decision  in  Volivar 
V.  Cedar  Works,  152  N.  C.  p.  656,  68 
S,  E.  200,  21  Ann.  Cas.  623,  opinion 
by  Associate  Justice  Brown,  it  is  es- 
tablished with  us  that,  where  a  foreign 
corporation  has  complied  with  pro- 
visions of  our  statute  (Eevisal,  §1243) 
by  maintaining  an  agent  in  the  state 
upon  whom  valid  service  of  process 
may  be  had,  our  statute  of  limitations 
is  available  for  its  protection  as  in 
case  of  citizens  and  residents  within 
the  state.  And  a  perusal  of  this  well 
considered  decision  and  others  to  like 
purport  will  show  that  the  principle  is 
not  restricted  to  cases  where  there  has 
been  formal  compliance  with  the  statu- 
tory requirements  for  domesticating 
these  corporations  and  the  appoint- 
ment of  process  agents,  but  it  extends 
and  should  apply  to  all  cases  where 
such  corporations,  doing  business  or 
holding  property  within  the  state,  have 
been  continuously  for  the  statutory 
period  subject  to  valid  service  of 
process,  so  as  to  confer  jurisdiction 
on  our  courts  to  render  binding  judg- 
ments in  personam  against  them." 
State  ex  rel.  Oliver  v.  United  States 
Fid.   &   G.   Co.    (N.   C),  93   S.  E.  948. 

[b]  "In  our  opinion,  the  rule 
adopted  by  the  majority  of  the  courts 
is  the  sound  one — that  a  corporation, 
although  created  by  the  laws  of  an- 
other state,  should  be  deemed  to  be 
present  in  this  state,  and  entitled  to 
the  protection  of  the  statute'  of  limita- 
tions, if  it  has  been  regularly  engaged 
in  doing  business  in  this  state,  and  has 
had  its  agent  or  agents  here,  and  been 
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it  has  complied  with  all  other  requirements  imposed  by  the  public 
policy  of  the  state  as  a  condition  precedent  to  its  doing  business  there- 
in." Statutes  sometimes  expressly  provide  that  the  failure  of  a  for 
eign  corporation  to  comply  with  a  requirement  that  such  corporation 
designate  an  agent  upon  whom  service  of  process  may  be  made,  shall 
preclude  it  from  setting  up  the  statute  of  limitations.^^ 

C.  United  States,  St  vtes,  LIunicipal  Corporations,  etc.  —  Al- 
though the  plea  of  limitations  is  not  available  against  the  United  States 
or  the  states,  except  where  expressly  provided  by  statute,"  the  rule  ob- 
tains that  the  United  States  may  plead  such  statutes,  where  an  action 
may  be  brought  against  it.^^  So  also,  in  the  absence  of  special  statutory 
provisions  to  the  contrary,  such  defense  may  be  pleaded  by  the  state, 
limitation  statutes  generally  being  made  applicable  to  actions  against 
the  state  j^*^  but  it  has  been  held  that  unless  expressly  provided  by 


amenable  to  personal  service  of  the 
process  of  our  courts."  Colonial  & 
United  States  Mtg.  Co.,  Ltd.  v.  North- 
western Thresher  Co.,  14  N.  D.  147,  103 
N.  W.  915,  116  Am.  St.  Eep.  642,  70 
L.  K.  A.  814. 

22.  See  Hale  v.  St.  Louis  &  S.  F. 
E.  Co.,  39  Okla.  192,  134  Pac.  949, 
Ann.  Cas.  1915D,  907,  L.  E.  A,  1915C, 
544. 

[a]  The  general  policy  of  the.  state 
of  Oklahoma  to  require  nonresident 
corporations  to  become  resident  per- 
sons, by  a  compliance  with  §43,  art. 
9,  of  the  Constitution,  §260,  Williams' 
Ann.  Ed.,  in  order  that  the  state  may- 
regulate  and  control  same,  in  intra- 
state matters,  and  in  order  that  all 
intrastate  controversies  between  such 
corporations  and  citizens  of  the  state, 
whatever  the  amount  involved  may  be, 
shall  be  determined  under  the  laws  of 
the  state  and  adjudicated  by  the  courts 
of  the  state,  is  paramount  to  a  con- 
tingent statute  authorizing  service  of 
process  on  local  agents,  where  the  cor- 
porations have  refused  to  comply  with 
the  law,  and  when  such  corporations 
refuse  to  submit  themselves  to  the  law, 
and  persist  in  doing  business  within 
the  state  in  violation  of  such  state 
policy,  they  cannot  avail  themselves  of 
the  benefits  of  a  statute  of  limitations, 
enacted  for  the  exclusive  benefit  of 
resident  citizens.  Hale  v.  St.  Louis  & 
S.  F.  E.  Co.,  39  Okla.  192,  134  Pac. 
949,  Ann.  Cas.  1915D,  907,  L.  E.  A. 
1915C,  544.  To  same  effect,  see  St. 
Louis  &  S.  F.  E.  Co.  v.  Bloom,  39 
Okla.  78,  134  Pac.  432,  and  Oklahoma 
Nat.  Bank  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  45  Okla.  707,  146  Pac.  716. 

23.  See  the  statutes,  and  Pierce  v. 


Southern  Pac.  Co.,  120  Cal.  156,  47 
Pac.  874,  52  Pac.  302,  40  L.  E.  A. 
350;  O'Brien  v.  Big  Casino  Gold  Min. 
Co.,  9  Cal.  App.  283,  99  Pac.  209;  Black 
V.  Vermont  Marble  Co.,  1  Cal.  App.  718, 
82  Pac.   1060. 

[a]  Proof  of  compliance  with  such 
requirements  is  required.  Pierce  v. 
Southern  Pac.  Co.,  120  Cal.  156,  47 
Pac.  874,  52  Pac.  302,  40  L.  E.  A.  350; 
O'Brien  f.  Big  Casino  Gold  Min.  Co., 

9  Cal.  App.  283,  99  Pac.  209. 

24.  See  infra,  II,  B. 

25.  Stanley  v.  Schwalby,  147  U.  S. 
508,  13  Sup.  Ct.  418,  37  L.  ed.  259 
(reversing  85  Tex.  348,  19  S.  W.  264); 
Finn  v.  United  States,  123  U.  S.  227, 
8  Sup.  Ct.  82,  31  L.  ed.  128,  23  Ct. 
CI.  486,  oflS.cer  cannot  waive  the  stat- 
ute in  the  court  of  claims.  See  also 
Kinney  i".  United  States,  60  Fed.  883. 
But  see  United  States  v.  Nourse,  4 
Craneh  C.  C  151,  27  Fed.  Cas.  No. 
15,901. 

As  to  actions  against  the  United 
States,  see  the  title  "United  States." 

26.  See  the  following:  Ark. — Board 
of  Levee  Inspectors  of  Chicot  County 
V.  Southwestern  Land  &  Timber  Co., 
112  Ark.  467,  166  S.  W.  589.  Cal. 
San  Luis  Obispo  v.  Gage,  139  Cal.  398, 
73   Pac.   174.      Idaho.— Small   v.  State, 

10  Idaho  1,  76  Pac.  765.  Ind.— State 
V.  Ealston,  182  Ind.  150,  105  N.  E 
54.  Mich. — McEae  v.  Auditor  General, 
146  Mich.  594,  109  N.  W.  1122,  10 
Ann.  Cas.  594.  N.  C. — Cowles  f.  State, 
115  N.  C.  173,  20  S.  E.  384.  Wis. 
Baxter  v.  State,  10  Wis.  454.  Can. 
McQueen  v.  The  Queen,  16  Can.  Super. 
1;  Tylee  v.  The  Queen,  7  Can.  Super. 
651. 
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statute  that  general  limitation  acts  are  for  the  benefit  of  the  state  as 
well  as  other  persons,  the  state  cannot  set  up  the  defense  even  where 
by  statute  the  state  may  be  sued.^" 

Municipal  Corporations,  etc.  —  The  statute  of  limitations  may  be  set 
up  by  a  municipal  corporation,-^  a  town^^  or  village,^"  an  irrigation 
district, ^^  or  a  school  district."^ 

D.  Executors  akd  Administrators.  —  An  executor  or  administra- 
tor may  plead  the  statute  of  limitations  in  bar  of  an  action  based  upon 
a  claim  against  the  estate  of  his  decedent  testator  or  intestate,-''^  or  in 
bar  of  a  set-off  pleaded  to  an  action  brought  by  him  on  behalf  of  such 
estate.^*  "Whether  the  executor  or  administrator  must  specially  plead 
or  otherwise  urge  by  an  appropriate  pleading  the  bar  of  the  statute, 
depends  upon  whether  he  may  lawfully  waive  the  defense.     In  those 


As  tp  actions  against  states,  see  the 
title  "States  and  Territories." 

27.  Male  High  School  r.  Auditor,  80 
Ky.  336.  Compare  Auditor  v.  Halbert, 
78  Ky.   577. 

28.  See  the  following:  U.  S. — Metro- 
politan R.  Co.  V.  District  of  Columbia, 
132  U.  S.  1,  10  Sup.  Ct.  19,  33  L.  ed. 
231.  Cal. — Pimental  v.  San  Francisco, 
21  Cal.  351.  lU.— School  Directors  of 
Dist.  5  r.  School  Directors  of  Dist. 
1,  105  111.  653.  Miss.— Trowbridge  v. 
Schmidt,  82  Miss.  475,  34  So.  84.  Va. 
Johnson  v.  Black,  103  Va.  477,  49  S.  E. 
633,  106  Am.  St.  Rep.  890,  68  L.  R. 
A.  264. 

29.  Sturtevant  v.  Pembroke,  130 
Mass.  373. 

SO.  Arapahoe  Village  v,  Albee,  24 
Neb.  242,  38  N.  W.  737,  8  Am.  St.  Rep. 
202. 

31.  Progressive  Irr.  Dist.  v.  Ander- 
son,  19  Idaho   504,  114   Pac.   16. 

32.  Neb.— State  v.  School  Dist.  No. 
Nine,  30  Neb.  520,  46  N.  W.  613,  27 
Am.  St.  Rep.  420.  S.  D.— Plumbing 
Supply  Co.  V.  Board  of  Education,  32 
S.  D.  "129,  142  N.  W.  260.  Tenn.— Gal- 
latin Bank  v.  Baber,  6  Lea  273. 

33.  U.  S. — Huntington  Nat.  Bank  v. 
Huntington  Dist.  Co.,  152  Fed.  240; 
Barlow  v.  Arnold,  6  Fed.  351;  Penaro 
f.  Flournov,  5  Pa.  L.  J.  555,  9  Law 
Rep.  269,  19  Fed.  Cas.  No.  10,916.  Ala. 
Farris  r.  Stautz,  78  Ala.  130;  Lewis 
V.  Ford,  67  Ala.  143;  Fretwell  v.  Mc- 
Lemore,  52  Ala.  124;  Harrison's  Admr. 
V.  Harrison's  Distributees,  39  Ala.  489; 
Mardis'  Admrs.  r.  Smith,  2  Ala.  382. 
Ark. — Meyer  v.  Quartermous,  28  Ark. 
45.  Cal.— Etchas  v.  Orema,  127  Cal. 
588,  60  Pac.  45;  Vrooman  t:  Li  Po 
Tai,  113  Cal.  302,  45  Pac.  470;  Mc- 
Grath  i-.  Carroll,  110  Cal,  79,  42  Pac. 
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466.  Conn. — White  r.  Judson  's  Admrs., 
2  Root  301.  Fla.— Patterson  v.  Cobb, 
4  Fla.  481;  Gadsden  v.  Jones,  1  Fla. 
373.  Ga.— McClaren  v.  Williams,  132 
Ga.  352,  64  S.  E.  65;  Thornton  v. 
Jackson,  129  Ga.  700,  59  S.  E.  905; 
Pendley  v.  Powers,  129  Ga.  69,  58  S.  E. 
653.  111.— Marshall  v.  Coleman,  187  111. 
556,  58  N.  E.  628  (modifying  89  111. 
App.  41);  Emory  v.  Keighan,  94  111, 
543;  Thompson  v.  Reed,  48  111.  118. 
Ind.— Zeller  v.  Griffith,  89  Ind.  80; 
Candy  v.  Coppock,  85  Ind.  594;  Nib- 
lack  V.  Goodman,  67  Ind.  174.  la. 
Easton  v.  Somerville,  111  Iowa  164, 
82  N.  W.  475,  82  Am.  St.  Rep.  502. 
Ky. — Beavers'  Admr.  v.  Ashlock,  156 
Ky.  98,  160  S.  W.  785;  Carr's  Exr. 
r.' Robinson,  8  Bush  269.  Md.— Wal- 
lace V.  Sehaub,  81  Md.  594,  32  Atl.  324, 
Mass.— Burditt  v.  Grew,  8  Pick.  108; 
Sewall  V.  Valentine,  6  Pick.  276.  Miss, 
Woods  V.  Elliott,  49  Miss.  168.  Mo. 
Stiles  V.  Smith,  55  Mo.  363.  N.  J, 
Ryan  v.  Flanagan,  38  N.  J.  L.  161; 
Ridgway  i:.  English's  Exrs.,  22  N.  J. 
L.  409.  N.  Y. — Miller  v.  Longshore, 
147  App.  Div.  214,  131  N.  Y.  Supp. 
1041;  Benjamin  v.  De  Groot,  1  Denio 
151.  N.  D.— Mann  v.  Redmond,  23  N. 
D.  508,  137  N.  W.  478.  S.  O.— Sumter 
V.  Morse,  2  Hill  Eq.  87.  Tenn.— Cra- 
baugh  V.  Hart,  3  Yerg.  431.  Tex. — Page 
V.  Findlev,  5  Tex.  391.  Va.— Kesterson 
V.  Hill,  loi  Va.  739,  45  S.  E.  288; 
Leith's  Admr.  v.  Carter's  Admr.,  83 
Va.  889,  5  S.  E.  584;  Smith  v.  Pattie, 
81  Va.  654;  Tazewell's  Exr.  v.  Whit- 
tle's Admr.,  13  Gratt.  (54  Va.)  329. 
W.  Va. — Findley  v.  Cunningham,  53  W. 
Va.  1,  44  S.  E.  472.  Eng.— Foster  v. 
Hodgson,  19  Ves.  Jr.  180,  34  Eng.  Re- 
print 485. 
34.    Smith  V,  Huie,  14  Ala,  201. 
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jurisdictions  where  he  has  no  right  to  pay  a  debt  against  which  the 
statute  has  run,  he  may  avail  himself  of  the  defense  without  specially 
pleading  it."^  But  where  he  is  permitted  to  waive  the  statute,  he  must 
in  order  to  avail  himself  of  it  as  a  defense,  specially  plead  or  other- 
wise appropriately  urge  the  defense  the  same  as  any  other  person.^' 
E.     Trustees.  —  A    trustee   or  his  personal   representative  cannot 


35.  Cal.— Vrooman  v.  Li  Po  Tai,  113 
Cal.  302,  45  Pac.  470;  Wise  v.  Hogan, 
77  Cal.  184,  19  Pac.  278;  Wise  v.  Wil- 
liams, 72  Cal.  544,  14  Pac.  204.  Fla. 
Patterson  v.  Cobb,  4  Fla.  481.  111. 
Marshall  v,  Coleman,  187  111.  556,  58 
N.  E.  628  (modifying  89  111.  App.  41); 
McCoy  V.  Morrow,  18  111.  519,  68  Am. 
Dec.  578.  Ind. — Epperson  v.  Hostetter, 
95  Ind.  583;  Perrill  v.  Nichols,  89  Ind. 
444;  Zeller  V.  Griffith,  89  Ind.  80; 
Knippenberg  v.  Morris,  80  Ind.  540; 
McBride  v.  Ulmer,  80  Ind.  App.  154, 
65  N.  E.  610;  Purviance  v.  Purviance, 
14  Ind.  App.  269,  42  N.  E.  364.  Miss. 
Woods  V.  Elliott,  49  Miss.  168;  Byrd 
V.  Wells,  40  Miss.  711;  Trotter  v.  Trot- 
ter, 40  Miss.  704;  Sanders  v.  Kobert- 
son,  23  Miss.  389;  Wren's  Admr.  v. 
Span's  Admr.,  1  How.  115;  Parmilee 
V.  McNiitt,  1  Smed.  &  M.  179.  Mo. 
Bambrick  v.  Bambriek,  157  Mo.  423, 
58  S.  W.  8;  Stiles  i'.  Smith,  55  Mo. 
363;  Wiggins  v.  Lovering's  Admr.,  9 
Mo.  262.  Nev. — Jones  v-  Powning,  25 
Nev.  399,  60  Pac.  833.  N.  Y.— Butler 
V.  Johnson,  111  N.  Y.  204,  18  N.  E. 
643;  Miller  v.  Longshore,  147  App.  Div. 
214,  131  N.  Y.  Supp.  1041;  Minze- 
sheimer  v.  Bruns,  1  App.  Div.  324,  37 
N.  Y.  Supp.  261,  72  N.  Y.  St.  586; 
Smith  V.  Eemington,  42  Barb.  75;  Con- 
verse V.  Miner,  21  Hun  367;  Tracy  v. 
Suydam,  30  Barb.  110.  N.  D.— Mann 
V.  Redmond,  23  N.  D.  508,  137  N.  W. 
478.  Tex. — King's  Admr.  v.  Cassidy's 
Admr.,  36  Tex.  531.  Utah.— Clayton 
V.  Dinwoodey,  33  Utah  251,  93  Pac. 
723,  14  Ann.  Cas.  926.  Va.— Smith  v. 
Pattie,  81  Va.  654;  Tunstall  v.  Pol- 
lard's Admr.,  11  Leigh  (38  Va.)  1,  38. 
W.  Va. — Findley  v.  Cunningham,  53  W. 
Va.  1,  44  S.  E.  472;  Van  Winkle  v. 
Blackford,  33  W.  Va.  573,  11  S.  E.  26. 
Wis. — Martin  v.  Mfeirtin's  Estate,  108 
Wis.  284,  84  N.  W.  439,  81  Am.  St. 
Rep.  895. 

[a]  If  administrator  elects  to  plead 
specially,  although  not  required  to  do 
so,  the  erroneous  sustaining  of  a  de- 
murrer to  his  plea  is  available  error. 
Niblack  v.  Goodman,  67  Ind.   174. 


36.  U.  S.—In  re  Huger,  100  Fed. 
805;  Fairfax  v.  Fairfax,  2  Cranch  C.  C. 
25,  8  Fed.  Cas.  No.  4,613.  Ala.— Steele 
V.  Steele's  Admr.,  64  Ala.  438,  38  Am. 
Rep.  15;  Scott  V.  Ware,  64  Ala.  174; 
Ex  parte  Ferryman,  25  Ala.  79,  60 
Am.  Dec.  494;  Distributees  of  Knight 
V.  Godbolt,  7  Ala.  304;  Mardis'  Admrs. 
V.  Smith,  2  Ala.  382.  Ark.— Conway 'a 
Exr.  V.  Reyburn's  Exrs.,  22  Ark.  290 
(distinguishing  Rector  v.  Conway,  20 
Ark.  79);  Rogers  v.  Wilson,  13  Ark. 
507.  Conn. — White  v.  Judson's  Admrs., 
2  Root  301.  Del. — Chambers  v.  Fenne- 
more's  Admr.,  4  Har.  368.  Ga. — Coney 
V.  Home,  93  Ga.  723,  20  S.  E.  213. 
Ind. — Candy  v.  Coppock,  85  Ind.  594; 
Parker  v.  Siple,  76  Ind.  345;  Niblack 
V.  Goodman,  67  Ind.  174.  la. — Easton 
V.  Somerville,  111  Iowa  164,  82  N.  W. 
475,  82  Am.  St.  Rep.  502.  Ky.— Payne 
V.  Pusey,  8  Bush  564;  Lee  v.  Colston, 
5  Mon.  238.  Md. — Semmes  V.  Ma- 
gruder,  10  Md.  242;  Quynn  v.  Car- 
roll, 10  Md.  197;  Miller  v.  Dorsey,  9 
Md.  317;  Chapman  v.  Dixon's  Admx., 
4  Har.  &  J.  527;  Forbes  v.  Perrie's 
Admr.,  1  Har.  &  J.  109.  Mass.— Emer- 
son i\  Thompson,  16  Mass.  429;  Scott 
V.  Hancock,  13  Mass.  162.  N.  H. 
Hodgdon  v.  White,  11  N.  H.  208.  N.  J. 
Pursel  V.  Pnrsel,  14  N.  J.  Eq.  514. 
N.  C— Halliburton  v.  Carson,  100  N.  C. 
99,  5  S.  E.  912,  6  Am.  St.  Rep.  565. 
Ohio.— Joyce  v.  Hart,  11  Ohio  Dee.  (Re- 
print) 487,  27  Wkly.  L.  Bui.  144.  Pa. 
Estate  of  Claghorn,  181  Pa.  600,  37 
Atl.  918,  59  Am.  St.  Rep.  680;  Woods 
V.  Irwin,  141  Pa.  278,  21  Atl.  603, 
23  Am.  St.  Rep.  282;  Ritter's  Appeal, 
23  Pa.  95;  Steel  r.  Steel,  12  Pa.  64. 
S,  O.— Bolt  V.  Dawkins,  16  S.  C.  198; 
Walter  v.  Radcliflfe,  2  Desaus.  577. 
Tenn.— Bates  r.  Elrod,  13  Lea  156; 
Batson  v.  Murrell,  10  Humph.  301,  51 
Am.  Dee.  707;  Brown  v.  Porter,  7 
Humph.  373. 

Necessity  for  specially  pleading  stat- 
ute of  limitations  as  defense  generally, 
see  infra,  III,  A,  1;   HI,   A,  3,  a. 
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ordinarily  plead  the  bar  of  the  statute  against  his  cestui  que  trust  in 
a  demand  for  a  settlement  of  the  trust. ^^ 

F.  Hetrs,  Leg  a.tee.s  and  Devisees.  —  Though  the  plea  of  limitations 
is  generally  personal  to  the  debtor,  and  cannot  be  used  by  a  stranger/® 
one  who  is  his  privity  in  estate,  as  an  heir,  legatee,  or  devisee,  may  de- 
fend his  property  \^ath  such  plea.^" 

G.  Where  Joint  Parties.  —  The  plea  of  the  statute  of  limitations 
being  considered  a  personal  privilege  and  defense,  to  be  availed  of 
only  by  the  person  for  whose  benefit  the  statute  inures,^"  one  defendant 
in  an  action  cannot  set  up  the  statute  where  it  is  available  only  to  his 
co-defendant.*^  So  also,  the  bar  of  the  statute  as  to  one  defendant  upon 
a  joint  debt  will  not  inure  to  the  benefit  of  the  other  defendants  to  the 
action.*^  But  on  the  other  hand,  where  the  bar  of  the  statute  is  avail- 
able as  a  defense  to  a  joint  action,  such  defense  is  not  avoided  by  dis- 
abilities which  exempt  one  or  more,  but  not  all,  of  the  joint  plaintiffs 
from  the  bar  of  the  statute.*^ 

II.  WHEN  AND  AGAINST  WHOM  PLEA  AVAILABLE.**  —  A. 
Generally.  —  Subject  to  rules  elsewhere  discussed,*'  the  plea  of  the 


37.  Johnston  v.  Overman,  55  N.  C. 
182;  Passmore's  Estate,  194  Pa.  632, 
45  Atl.  417.     See  infra,  II,  C. 

[a]  An  assignee  for  the  benefit  of 
creditors,  being  a  trustee  for  the  cred- 
itors, cannot  plead  the  statute  of  limi- 
tations against  such  creditors,  or  any 
of  them,  who  are  cestuis  qui  trust,  and 
therefore  interested  as  owners  of  the 
assigned  estate.  Passmore's  Estate,  194 
Pa.  632,  45  Atl.  417. 

38.  See  supra,  I,  A. 

39.  Ind.— Riser  v.  Snoddy,  7  Ind. 
442,  65  Am.  Dec.  740.  Ky.— Jones' 
Admr.  i\  Commercial  Bank,  78  Ky.  413. 
N.  Y. — Skidmore  v.  Eomaine,  2  Bradf. 
Sur.  122  (statute  may  be  set  up  by 
the  devisees);  Ferguson  v.  Broome,  1 
Bradf.  Sur.  10,  heir  has  always  had 
right  to  set  up  statute  in  bar  of  claims 
sought  to  be  enforced  against  the  land 
in  case  the  personal  property  of  de- 
ceased is  insufficient  to  pay  the  debts. 
N.  D.— Colonial  &  United  States  Mtg. 
Co.  f.  Flemington,  14  N.  D.  181,  103 
N.  W.  929,  116  Am.  St.  Rep.  670. 
Tenn. — Woods  v.  "Woods,  99  Tenn.  50, 
41  S.  W.  345. 

See  also  Ky. — Bybee  's  Exr.  v.  Povn- 
ter,  117  Ky.  109,  77  S.  W.  698.  Ohio. 
Hopkins  v.  Clvde,  71  Ohio  St.  141,  72 
N.  E.  846,  104  Am.  St.  Rep.  737,  1 
Ann.  Cas.  1000.  W.  Va.— McClaugher- 
ty  V.  Croft,  43  W.  Va.  270,  27  S.  E. 
246. 

40.  See  supra,  T,   A. 

41.  Board  of  Church  Erection  Fund 


V.  First  Presbvterian  Church,  19  Wash. 
455,  53  Pac.  '671;  Baltimore  &  O.  R. 
Co.  V.  Vanderwerker,  44  W.  Va.  229, 
28   S.   E.   829. 

42.  111.— Fish  r.  Farwell,  160  111.  236, 
43  N.  E.  367.  Me.— Hapgood  v.  Wat- 
son, 65  Me.  510.  Miss. — Bridgforth  v. 
Payne,  62  Miss.  777. 

43.  See  the  following:  U.  S. — Mar- 
steller  v.  McClean,  1  Cranch  C.  C.  579, 

16  Fed.  Cas.  No.  9,139.  Ala.— Love  v. 
Butler,  129  Ala.  531,  30  So.  735;  Rich- 
ter  V.  Noll,  128  Ala.  198,  30  So.  740; 
Lovelace  v.   Hutchinson,   106   Ala.   417, 

17  So.  623.  Ark.— Crow  v.  State,  Use 
of  Brown,  23  Ark.  684.  Miss. — Learned 
r.  Ogden,  80  Miss.  769,  32  So.  278,  92 
Am.  St.  Rep.  621;  Saunders  v.  Saun- 
ders, 49  Miss.  327.  Mo. — Keeton's 
Heirs  v.  Keeton's  Admr.,  20  Mo.  530. 
Ohio. — Moore's  Lessee  v.  Armstrong,  10 
Ohio  11,  36  Am.  Dec.  63.  Tenn.— Shute 
V.  Wade,  5  Yerg.  1,  9  (statute);  Wells 
V.  Ragland,  1  Swan  501. 

As  to  pleading  matter  in  anticipation 
or  avoidance  of  defense,  see  infra, 
IV. 

44.  Time  for  pleading,  see  infra,  III, 
B. 

45.  Availability  of  plea  against 
United  States,  states,  etc.,  see  infra, 
II,    B. 

Where  trusts  involved,  see  infra,  II, 
C. 

Where  persons  under  legal  disability, 
see  infra,  TI,  D. 

In  actions  based  on  fraudulent  con- 
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statute  of  limitations  is  available  against  all  causes  of  action,  equitable 
as  well  as  legal,  against  which  the  bar  of  the  statute  has  run',*«  regard- 
less of  any  change  in  the  ownership  of  the  subject-matter  of'  the  cause 
of  action.*''    The  plea  of  the  statute  may  be  set  up  against  claims  as- 


veyances,  see  10  Standard  Proc.  185, 
et   seq. 

46.  See  the  following:  U.  S. — Daun- 
meyer  v.  Coleman,  11  Fed.  97,  8  Sawy. 
51;  Wisner  v.  Ogden,  4  Wash.  C.  C. 
631,  30  Fed.  Cas.  No.  17,914;  Norton 
V.  Header,  4  Sawy.  603,  18  Fed.  Cas. 
No.  10,351.  Ala.— Jones  r.  Adler,  183 
Ala.  435,  62  So.  777;  Thompson  v. 
Parker,  68  Ala.  387.  Ark.— Carroll  v. 
Carroll,  92  Ark.  625,  121  S.  W  947; 
Lawson's  Admr.  v.  Badgett,  20  Ark. 
195.  Gal. — Bradbury  v.  Higginson,  167 
Cal.  553,  140  Pac.  254;  Boyd  r.  Blank- 
man,  29  Cal.  19,  87  Am.  Dec.  146.  Colo. 
Foot  V.  Burr,  41  Colo.  192,  92  Pac. 
236,  13  L.  R.  A.  (N.  S.)  1210;  Gilpin 
V.  Adams,  14  Colo.  512,  24  Pac.  566; 
King  V.  Post,  12  Colo.  355,  21  Pac. 
38.  D.  O.— Sis  V.  Boorman,  11  App. 
Cas.  116.  Ga.— Rval  v.  Morris,  68  Ga. 
834.  La.— Smith  v.  Palfrey,  28  La. 
Ann.  615;  Boyers  v.  Vinson,  9  Eob. 
518.  Mass. — Stevens  t\  Baker,  215 
Mass.  30,  102  N.  E.  269;  Sturtevant 
V.  Pembroke,  130  Mass.  373;  Inhab.  of 
Stoughton  V.  Baker,  4  Mass.  522,  3  Am. 
Dee.  236.  Mass.— Central  Trust  Co.  v. 
Meridian  Light  &  R.  Co.,  106  Miss. 
431,  63  So.  575,  51  L.  R.  A.  (N.  S.) 
151;  Maddux  v.  Jones,  51  Miss.  531; 
Mitchell  t>.  Woodson,  37  Miss.  567. 
N.  Y.— Cooley  v.  Lobdell,  153  N.  Y. 
596,  47  N.  E.  783  {affirming  82  Hun 
98,  31  N.  Y.  Supp.  202,  63  N.  Y.  St. 
603);  Holt  V.  Hopkins,  63  Misc. 
537,  117  N.  Y.  Supp.  177;  Yetter  v. 
Westfield,  19  Misc.  328,  44  N.  Y.  Supp. 
268;  Waggoner  v.  Jermaine,  3  Denio 
306,  45  Am.  Dec.  474;  Ferguson  v. 
Broome,  1  Bradf.  Sur.  10.  N.  C. — Causey 
V.  Seaboard  Air  Line  R.  Co.,  166  N.  C. 
5,  81  S.  E.  917,  Ann.  Cas.  1916C,  707, 
L.  R.  A.  1915E,  1185;  Barden  V. 
Stickney,  132  N.  C.  416,  43  S.  E.  912, 
130  N.  C.  62,  40  S.  E.  842.  Ohio.— Hop- 
kins V.  Clyde,  71  Ohio  St.  141,  72  N. 
E.  846,  104  Am.  St.  Rep.  737,  1  Ann. 
Cas.  1000.  Pa.— Woodland  Oil  Co.  f. 
Byers  &  Co.,  223  Pa.  241,  72  Atl.  518, 
132  Am.  St.  Rep.  737;  Moore  r.  Juvenal, 
92  Pa.  484.  S.  C— Wilson  v.  Ramsay, 
Nott  &  McC.  109.  Tenn.— Perkins  v. 
Moss,  3  Heisk.  671. 

[a]     Thus   (1)    the  bar  of  the   stat- 
ute may  be  set  up  against  a  bill  seek- 


ing to  set  aside  a  discharge  in  bank- 
ruptcy on  the  ground  of  fraud  (Buck- 
ner  v.  Calcote,  28  Miss.  432),  (2)  or 
against  a  scire  facias  to  revive  a  judg- 
ment. Brooks  V.  Preston,  106  Md.  693 
68  Atl.  294.  (3)  It  may  be  set  up  in 
bar  of  a  new  cause  of  action  pleaded 
in  an  amended  complaint,  against 
which  the  bar  of  the  statute  has  run 
since  the  origina'  action  was  com- 
menced Spencer  v.  Baltimore  &  O.  R. 
Co.,  126  Md.  194,  94  Atl.  660.  As  to 
pleading  new  cause  of  action  or  de- 
fense, see  the  title  "New  Cause  of 
Action,  or  Defense." 

[b]  It  may  be  set  up  in  a  suit  to 
foreclose  a  mortgage,  where  it  would 
be  available  as,  a  defense  to  an  action 
at  law  on  the  note  secured  thereby. 
Harding  v.  Durand,  138  111.  515,  28  N. 
E.  948,  reversing  36  111.  App.  238. 

[c]  Available  in  Action  on  Judg- 
ment.—Field  V.  Sims,  96  Ala.  540,  11 
So.  703.  But  see  Henderson  v.  Hender- 
son, 3  Denio  (N.  Y.)  314,  holding  that 
such  plea  is  bad — payment  being  the 
proper  plea. 

fd]  It  may  be  set  up  against  the 
claim  of  a  wife  against  the  estate  of 
her  husband  for  the  support  of  his 
minor  children.  German  v.  Heath  139 
Iowa  52,  116  N.  W.  1051. 

[e]  The  right  of  the  reversioner  in 
a  long-time  surface  lease  of  land  to 
bring  an  action  for  the  wrongful  min- 
ing of  coal  from  beneath  the  surface, 
is  subject  to  the  rule  which  requires 
the  exercise  of  diligence  in  the  discov- 
ery and  prosecution  of  his  cause  of  ac- 
tion, and  the  defense  of  the  statute 
of  limitations  is  available  in  such  ac- 
tion, where  the  bar  has  run  since  he 
discovered,  or  might  have  discovered 
his  cause  of  action.  Trustees  of  King- 
ston r.  Lehigh  Vallev  Coal  Co.,  241  Pa. 
469,  88  Atl.  763,  49*^  L.  R.  A.  (N.  S.) 
557. 

[f]  The  statute  will  run  against  a 
promise  not  to  plead  the  bar  of  the 
statute,  and  is  available  as  a  bar  to 
such  promise.  Ala. — Cameron  v.  Cam- 
eron, 95  Ala.  344,  10  So.  506.  Me. 
Trask  r.  Weeks,  81  Me.  325,  17  Atl. 
162.  Miss. — Crane  r.  French,  38  Miss, 
503. 

47.     See  the  following:  N.  Y.— Cool- 
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serted  in  an  answer  by   way   of  set-off  or   counterclaim,*^  as  well  as 
against  those  set  up  in  cross-complaints.*^ 

B.  Against  United  States,  States  and  Subdivisions  Thereof. 
It  is  a  well  settled  general  rule  that  the  plea  of  limitations  cannot  be 
set  up  in  bar  of  an  action  brought  by  the  United  States,  since  the  United 
States  is  not  bound  by  any  statute  of  limitations,^"  either  federal  or 
state,^^  unless  congress  has  clearly  manifested  its  intention  that  it  shall 


ey  V.  Lobdell,  153  N.  Y.  596,  47  N.  E. 
783,  (afirming  82  Hun  98,  31  N.  Y. 
Supp.  202,  63  N.  Y.  St.  Rep.  603); 
Thompson  v.  Sickles,  46  Barb.  49;  Uni- 
ted States  r.  White,  2  Hill  59,  37  Am. 
Dec.  374.  N.  D.— Paine  v.  Dodds,  14 
N.  D.  189,  103  N.  W.  931,  116  Am.  St. 
Rep.  674.  Pa.— McEuen  v.  Girard,  2 
Rawle  311. 

[a]  Where  the  bar  of  the  statute 
is  available  as  a  defense  to  the  right 
of  action,  it  is  also  a  bar  to  a  recov- 
ery by  one  subrogated  to  such  right  of 
action.  American  Nat.  Bank  v.  Fidel- 
ity &  D.  Co.,  129  Ga.  126,  58  S.  E. 
867;  Weatherford  v.  Union  Pac-  R.  Co., 
74  Neb.  229,  104  N.  W.  183. 

48.  See  the  following:  Cal. — Brad- 
bury V.  Higginson,  167  Cal.  553,  140 
Pac.  254;  Bliss  r.  Sneath,  119  Cal.  526, 
51  Pac.  848  Ky.— Banks  v.  Coyle,  2 
A.  K.  Marsh.  564.  N.  Y.— Thompson  v. 
Sickles,  46  Barb.  49.  Pa, — Woodland 
Oil  Co.  V.  Bvers  &  Co.,  223  Pa.  241,  72 
Atl.  518,  132  Am.  St.  Rep.  737;  Jacks 
r.  Moore,  1  Yeates  391.  S.  C. — Bank 
of  Columbia  v.  Gadsden,  56  S.  C.  313, 
33  S.  E.  575. 

49.  See  Marshutz  v.  Seltzor,  5  Cal. 
App.  140,  89  Pac.  877;  Litch  v.  Bryant, 
46  Colo.  160,  103  Pac.  289. 

[a]  The  bar  of  the  statute  may  be 
invoked  against  a  cross-bill  which  seeks 
to  have  a  former  decree  impeached  for 
fraud.    Bell  v.  Johnson,  111  111.  374. 

50.  See  the  following:  U.  S. — Uni- 
ted States  V.  Beebe,  127  U.  S.  338,  8 
Sup.  Ct.  1083,  32  L.  ed.  121;  United 
States  V.  Nashville,  C.  &  St.  L.  R.  Co., 
118  U.  S.  120,  6  Sup.  Ct.  1006,  30  L. 
ed.  81;  United  States  v.  Thompson,  98 
U.  S.  486,  25  L.  ed.  194;  Lindsey  v. 
Miller's  Lessee,  6  Pet.  666,  8  L.  ed. 
538;  Chesapeake  &  D.  Canal  Co.  v.  Uni- 
ted States,  223  Fed.  926,  139  C.  C.  A. 
406,  L.  R.  A.  1916B,  734;  United  States 
r.  Norris,  222  Fed.  14,  137  C.  C.  A.  552; 
United  States  v.  Pitan,  224  Fed.  604; 
United  States  v.  Jones,  218  Fed.  973; 
United  States  v.  Chesapeake  &  D.  Canal 
Co.,    206    Fed.    964;    United   States   t?. 
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Fitts,  197  Fed.  1007;  United  States  v. 
Belknap,  73  Fed.  19;  United  States  v 
Southern  Pac.  R.  Co.,  39  Fed.  132;  Uni- 
ted States  i:  Mitchell,  26  Fed.  607; 
United  States  v.  Alexandria,  19  Fed. 
609,  4  Hughes  545;  United  States  v. 
Southern  Colorado  Coal  &  T.  Co.,  IS 
Fed.  273,  5  McCrary  563  (reversed  on 
other  points  in  123*  U.  S.  307,  8  Sup. 
Ct.  131,  31  L.  ed.  182);  United  States 
V.  Spiel,  8  Fed.  143,  3  McCrary  107; 
United  States  v.  Williams.  5  McLean 
133,  28  Fed.  Cas.  No.  16,721;  United 
States  r.  Rand,  4  Sawy.  272,  27  Fed. 
Cas.  No.  16,116;  United  States  v.  God- 
bold,  3  Woods  550,  25  Fed.  Cas.  No. 
15,219;  Miller  v.  Lindsey,  1  McLean 
32,  17  Fed.  Cas.  No.  9.580  (afflrmed  in 
6  Pet.  666,  8  L.  ed.  538);  Perkins  v. 
United  States,  4  Cliff.  321,  19  Fed.  Cas. 
No.  10,990;  McGlinchy  v.  United  States, 
4  Cliff.  312,  16  Fed.  Cas.  No.  8,803; 
Hogan  V.  Ingle,  2  Cranch  C.  C.  352,  12 
Fed.  Cas.  No.  6,583.  Ala.— Swann  v. 
Lindsey,  70  Ala.  507.  Ark. — McNamee 
V.  United  States,  11  Ark.  148.  La. 
Haggerty  r.  Annison,  133  La.  338,  62 
So.  946.  Miss. — Bledsoe  v.  Doe,  4 
How.  (Miss.)  13.  N.  Y.— United  States 
V.  White,  2  Hill  59,  37  Am.  Dec.  374. 
Ohio. — Ohio  State  University  v.  Ayer, 

10  Ohio  Dee.  (Reprint)  125,  19  Wkly. 
L.  Bui.  11. 

51.  United  States  v.  Thompson,  98 
U.  S.  486,  25  L.  ed.  194;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  ed.  534; 
United  States  v.  Williams,  5  McLean  133, 
28  Fed.  Cas.  No.  16,721;  United  States 
V.  Hoar,  2  Mason  311,  26  Fed.  Cas. 
No.  15,373;  Bank  of  the  United  States 
V.  McKenzie,  2  Brock.  393,  2  Fed.  Cas. 
No.  927;  Swearingen  v.  United  States, 

11  Gill  &  J.  (Md.)  373. 

[a]  The  federal  Judiciary  Act  of 
1789,  declaring  "that  the  laws  of  the 
several  states,  except  where  the  con- 
stitution and  treaties  of  the  United 
States  shall  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law,  in  the 
courts  of  the  United  States,  in  cases 
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be  so  bound.  Likewise  the  statute  of  limitations  cannot  be  pleaded 
against  the  state  in  respect  to  public  rights,  unless  the  state  is  ex- 
pressly included  within  the  terms  of  the  statute."  Nor  is  the  plea  of 
the  statute  available  as  a  defense  in  an  action  by  a  territory  of  the 


where  they  apply,"  must  not  be  con- 
strued as  an  expression  of  the  inten- 
tion of  Congress  that  the  federal  gov- 
ernment shall  be  subject  to  the  de- 
fense of  state  statutes  of  limitations 
in  actions  to  which  it  is  a  party  plain- 
tiff. United  States  v.  Thompson,  98  U. 
S.  486,   25   L.   ed.   194. 

52.  See  the  following:  U.  S.— Gib- 
son V.  Chouteau,  13  Wall.  92,  20  L.  ed. 
534;  In  re  Wyoming  Valley  Ice  Co., 
165  Fed.  789.  Ala. — Doe  ex  dem.  State 
Land  Co.  v-  Factors  &  Traders'  Ins. 
Co.,  166  Ala.  63,  51  So.  991;  Cox  v. 
Board  of  Trustees  of  University  of  Ala- 
bama, 161  Ala.  639,  49  So.  814;  Swann 
V.  Lindsey,  70  Ala.  507;  Ware  v.  Greene, 
37  Ala.  494.  Ark. — Brinneman  v. 
Seholem,  95  Ark.  65,  128  S.  W.  584. 
Cal. — Sixth  Dist.  Agricultural  Assn.  v. 
Wright,  154  Cal.  119,  97  Pac.  144.  See 
also  People  ex  rel.  State  Board  v.  Ker- 
ber,  152  Cal.  731,  93  Pac.  878,  125  Am. 
St.  Eep.  93.  Ga.— State  v.  Paxson,  119 
Ga.  730,  46  S.  E.  872;  Moody  v.  Flem- 
ine,  4  Ga.  115,  48  Am.  Dec.  210;  Brins- 
field  V.  Carter,  2  Ga.  143.  111.— People 
r.  Hamill,  259  111.  506,  102  N.  E.  1052; 
People  r.  Hibernian  Bank  Assn.,  245 
111.  522,  92  N.  E.  305;  Black  v.  Chicago, 
B.  &  Q.  E.  Co.,  237  111.  500,  86  N.  E. 
1065;  Catlett  v.  People,  151  111.  16,  37 
N.  E.  855;  People  r.  Davis,  157  111.  App. 
438.  Ind.— Terre  Haute  &  I.  E.  Co.  v. 
State,  159  Ind.  438,  65  N.  E.  401;  Eel 
Eiver  E.  Co.  r.  State,  155  Ind.  433,  57 
N.  E.  388;  Board  of  Comrs.  v.  State, 
106  Ind.  531,  7  N.  E.  254;  Board  of 
Comrs.  V.  State,  106  Ind.  270,  6  N.  E. 
623.  la.— Des  Moines  r.  Harker,  34 
Towa  84.  See  City  of  Pella  r.  Scholte, 
24  Iowa  283,  95  Am.  Dec.  729.  Kan. 
State  r.  Dixon,  90  Kan.  594.  135  Pac. 
568,  47  L.  E.  A.  (N.  S.)  905;  State  r. 
School  District  No.  Three,  34  Kan.  237, 
8  Pac.  208.  Ky.— Board  of  Trustees 
Male  High  School  v.  The  Auditor,  80 
Ky.  336;  Straus  r.  Com.,  1  Duv.  149. 
La. — State  v.  F.  B.  Williams  Cypress 
Co.,  131  La.  62,  58  So.  1033;  Eeed  v. 
Creditors,  39  La.  Ann.  115,  1  So.  784. 
But  see  Graham  r.  Tignor,  23  La.  Ann. 
570.  Minn. — Countv  of  Brown  r.  Win- 
ona &  St.  Peter  Land  Co.,  38  Minn.  397, 
37   N.    W.   949.     Miss.— Grenada  Lum- 


ber Co.  V.  State,  98  Miss.  536,  54  So. 
8;  Josselyn  v.  Stone,  28  Miss.  753; 
State  V.  Joiner,  23  Miss.  500;  Hill  v. 
Josselyn,  13  Smed.  &  M.  597;  Parmilee 
V.  McNutt,  1  Smed.  &  M.  179.  Mo. 
State  V.  Piland,  81  Mo.  519;  City  of 
Jefferson  t:  Whipple,  71  Mo.  519;  Aber- 
nathy  v.  Dennis,  49  Mo.  468;  State  v. 
Fleming,  19  Mo.  607;  Parks  v.  State,  7 
Mo.  194.  Neb.— Blazier  r.  Johnson,  11 
Neb.  404,  9  N.  W.  543.  Nev.— State  v. 
Yellow  Jack  S.  Min.  Co.,  14  Nev.  220. 
N.  Y. — People  v.  Van  Eensselaer,  S 
Barb.  189;  People  v.  Gilbert,  18  Johns. 
227.  Okla.— White  r.  State,  150  Pac. 
716;  Foot  V.  Town  of  Watonga,  37 
Okla.  4.3,  130  Pac.  597.  Ore.— State  v. 
Portland  Gen.  Electric  Co.,  52  Ore.  502, 
95  Pac.  722,  98  Pac.  160,  state  express- 
ly included  in  the  terms  of  the  stat- 
ute. Pa. — Com.  r.  Hutchinson,  10  Pa. 
466;  Com.  v.  Johnson,  6  Pa.  136;  Mc- 
Keehan  v.  Com.,  3  Pa.  151;  Koering's 
Estate,  34  Pa.  Super.  425.  P.  I.— Car- 
ino  V.  Insular  Government,  7  Phil.  Isl. 
132;  Cansino  r.  Valdez,  6  Phil.  Isl.  320. 
S.  0. — Harlock  v.  Jackson,  3  Brev.  254, 
1  Tread.  Const.  135.  Tenn. — State  v. 
Standard  Oil  Co.,  120  Tenn.  86,  IIC 
S.  W.  565;  Wilson  r.  Hudson's  Lessee. 
8  Yerg.  398.  Tex.— Brown  r.  Sneed,  77 
Tex.  471,  14  S.  W.  248;  Luder's  Admr. 
V.  State  (Tex.  Civ.  App.),  152  S.  W. 
220;  Galveston  Chamber  of  Com.  v. 
Eailroad  Com.  (Tex.  Civ.  App.),  137  S. 
W.  737;  Waters-Pierce  Oil  Co.  r.  State, 
48  Tex.  Civ.  App.  162,  106  S.  W.  918; 
State  r.  Burnett  (Tex.  Civ.  App.),  59 
S.  W.  599.  Vt.— State  Treasurer  r. 
Weeks,  4  Vt.  215.  Va.— Norfolk  &  W. 
E.  Co.  r.  Board  of  Suprs.  of  Carroll 
County,  110  Va.  95,  65  S.  E.  531;  East- 
ern State  Hospital  v.  Graves  Commit- 
tee, 105. Va.  151,  52  S.  E.  837,  3  L.  R 
A.  (N,  S.)  746;  Nimmo's  Exr.  r.  Com., 
4  Hen.  &  M.  (14  Va.)  57,  4  Am.  Dec. 
488.  Wash.— Gustaveson  r.  Dwver,  83 
Wash.  303,  145  Pac.  458,  78  Wash.  336, 
139  Pac.  194;  State  r.  Citv  of  Seattle, 
57  Wash.  602,  107  Pac.  827,  27  L.  R. 
A.  (N.  S.)  1188.  W.  Va.— Wheeling  r. 
Campbell,  12  W.  Va.  36.  Wis.— State 
e.T  rel.  Attorney  General  r.  Northern 
Pac.  E.  Co.,  157  Wis.  73,  147  N.  W. 
219;   Coleman  v.  The  Peshtigo  Co.,  47 
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United  States.^^  And  the  rule  extends  to  minor  municipalities  created 
by  the  state  as  local  governmental  agencies,  such  as  counties,^*  drain- 
age districts,^^  school  districts,^"  cities  and  other  municipal  corpora- 
tions:''^ in  so  far  as  matters  of  public  as  distinguished  from  private 
right  are  concerned ;  and  to  state  institutions  operating  as  public 
agencies.^^  But  where  the  government  or  state  has  divested  itself  of 
the  prerogatives  of  sovereignty,^®  and  assumed  the  character  of  a  private 


Wis.  180,  2  N.  W.  111.  Can.— Eeg.  v. 
Williams,  39  U.  C.  Q.  B.  397;  Allstadt 
V.  Gortner,  31  Ont.  495. 

fa]  "That  the  legislature  had  the 
power  to  include  the  state  within  the 
provisions  of  the  statute  of  limitations 
is  not  questioned."  State  v.  Yellow 
Jack  S.  Min.  Co.,  14  Nev.  220. 

53.  Keola  v.  Parker,  21  Hawaii 
597;  Deputy  Assessor  v.  Kaanaana,  18 
Hawaii   252. 

54.  See  the  following.  111. — Brown  f. 
Trustees  of  Schools,  224  111.  184,  79  N. 
E.  579,  115  Am.  St.  Eep.  146,  8  Am.  & 
Eng.  Ann.  Cas.  96;  County  of  Jackson 
V.  Herbert,  173  111.  App.  184;  People 
f.  Davis,  157  111.  App.  438.  la. — Ham- 
ilton County  V.  Chase,  152  N.  W.  580 
(by  express  provision  of  statute); 
County  of  Des  Moines  r-  Harker,  34 
Iowa  84,  holding  that  the  state  was 
the  real  party  and  not  the  county. 
Kan. — Osawatomie  v.  Miami  County,  78 
Kan.  270,  96  Pac.  670,  130  Am.  St. 
Eep.  369.  Mich. — Board  of  Supervisors 
V.  Bennett,  185  Mich.  544,  152  N.  W. 
229,  153  N.  W.  814.  Miss.— Wayne 
County  V.  Helton,  79  Miss.  122,  29  So. 
820.  But  see  Chamberlain  v.  Law- 
rence County,  71  Miss.  949,  15  So.  40, 
holding  that  an  action  for  damages  by 
a  county  board  of  supervisors  for  the 
occupation  of  school  land,  for  the  bene- 
fit of  the  school  fund,  is  subject  to  the 
statute  of  limitations.  Okla. — Ander- 
son t.  Eitterbusch,  22  Okla.  761,  98 
Pac.  1002.  S.  D.— Brink  v.  Dann,  33 
S.  D.  81,  108,  144  N.  W.  734.  Tex. 
Delta  r.  Blackburn,  100  Tex.  51,  93 
S.  W.  419.  Compare  Houston  &  T.  C. 
R.  Co.  f.  Travis,  62  Tex.  16,  overruling 
Colman  v.  Thurmond,  56  Tex.  514.  Va. 
Norfolk  &  W.  E.  Co.  v.  Board  of  Suprs. 
of  Carroll  County,  110  Va.  95,  65  S. 
E.  531. 

55.  Adams  v.  Illinois  Cent.  E.  Co., 
71  Miss.  752,  15  So.  640;  Holt  r.  State 
(Tex.  Civ.  App.),  176  S.  W.  743. 

56.  Schools  V.  Arnold,  58  111.  App. 
103. 

57.  See  the  following:   U.   S. — Sim- 
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])lot  V.  Chicago,  M.  &  St.  P.  E.  Co.,  16 
Fed.  350,  361,  5  McCrary  158.  Ala. 
Eeed  v.  Mayor  &  Aldermen,  92  Ala. 
339,  9  So.  161.  111.— Mecartney  v.  Peo- 
ple, 202  111.  51,  66  N.  E.  873;  Eussell 
V.  City  of  Lincoln,  200  111.  511,  65  N. 
E.  1088;  Greenwood  v.  Town  of  La 
Salle,  137  111.  225,  26  N.  E.  1089; 
County  of  Piatt  v.  Goodell,  97  111.  84; 
City  of  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  City  of  Chi- 
cago f.  Chicago  &  N.  W.  Ey.  Co.,  163 
111.  App.  251;  People  v.  Davis,  157  111. 
App.  438.  la. — Quinn  v.  Baage,  138 
Iowa  426,  114  N.  W.  205,  holding  that 
the  city  was  exercising  a  governmental 
function.  Compare  City  of  Pella  v. 
Scholte,  24  Iowa  283,  95  Am.  Dec.  729. 
Mo. — Williams  v.  St.  Louis,  120  Mo. 
403,  25  S.  W.  561.  Okla,— Foot  v. 
Town  of  Watonga,  37  Okla.  43,  130 
Pac.  597.  Pa.— Magee  v.  Com.,  46  Pa. 
358.  Tenn. — Memphis  v.  Looney,  9 
Bait.   130. 

58.  Ala. — Cox  v.  Board  of  Trustees 
of  University  of  Alabama,  161  Ala. 
639,  49  So.  814.  Cal.— Sixth  Dist.  Ag- 
ricultural Assn.  V.  Wright,  154  Cal. 
119,  97  Pac.  144.  Va.— Eastern  State 
Hospital  V.  Graves'  Committee,  105  Va. 
151,  52  S.  E.  837,  3  L.  E.  A.  (N.  S.) 
746,  overruling  McClanahan  r.  Western 
Lunatic  Asylum,  88  Va.  466,  13  S.  E. 
977.  But  see  Western  Lunatic  Asylum 
f.  Miller,  29  W.  Va.  326,  1  S.  E.  740, 
6  Am.  St.  Eep.  644. 

59.  U.  S.— Bank  of  the  United 
States  t\  McKenzie,  2  Brock.  393,  2 
Fed.  Cas.  No.  927.  Ark.— Calloway  v. 
Cossart,  45  Ark.  81.  111.— People  v. 
Hamill,  259  111.  506,  102  N.  E.  1052.  La. 
Graham  v.  Tiguor,  23  La.  Ann.  570. 

[a]  When  the  government  becomes 
a  partner  in  any  trading  company  (1), 
or  stockholder  in  a  private  corporation, 
it  divests  itself,  so  far  as  concerns  the 
transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of 
a  private  citizen?  Bank  of  the  United 
States  V.  McKenzie,  2  Brock.  393,  2 
Fed.  Cas.  No.  927.     (2)  But  a  debt  due 
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citizen,  or  where  it  has  no  interest  in  the  result  of  the  suit,""  or  is 
only  a  nominal  party  thereto,^^  or  acquires  the  cause  of  action  sued 
on  by  transfer  from  an  individual  after  the  bar  of  the  statute  has 
begun  to  run,"^  the  rule  is  otherwise,  and  the  statute  may  be  pleaded 
against  the  government  or  state.  So  in  all  actions  to  enforce  mere 
private  rights  as  distinguished  from  public  rights,  the  statute  of  limita- 
tions may  be  set  up  against  counties,^^  cities,  towns,  and  other  like 
municipal  corporations,*'*  in  the  same  manner  as  it  may  be  pleaded  in 
suits  of  individuals,  in  the  absence  of  express  provision  of  statute  to 


a  state  bank,  which,  by  the  statute  cre- 
ating such  bank,  is  declared  to  be  the 
property  of  the  state,  cannot  be  de- 
feated by  a  plea  of  the  statute  of  lim- 
itations/ State  Bank  v.  Brown,  2  111. 
106. 

[b]  A  railroad  charter,  granted  by 
a  state,  wherein  it  is  provided  that  all 
above  a  certain  per  cent  of  net  earn- 
ings of  the  road  shall  be  paid  into  the 
common  school  fund  of  the  state,  does 
not  bring  the  state  into  the  domain 
of  business,  so  as  to  render  the  de- 
fense of  the  statute  of  limitations 
available  against  an  action  by  the 
state  to  recover  its  proportion  of  such 
net  earnings.  Terre  Haute  &  I.  R.  Co. 
V.  State,  159  Ind.  438,  65  N.  E.  401. 

60.  U.  S. — Curtner  v.  United  States. 
149  U.  S.  662,  13  Sup.  Ct.  985,  37  L. 
ed.  890;  United  States  v.  Beebe,  127 
U.  S.  338,  8  Sup.  Ct.  1083,  32  L.  ed. 
121.  Ala. — Molton  v.  Henderson,  62 
Ala.  426;  Miller  v.  State,  38  Ala.  600. 
Ind. — State  ex  rel.  Goodman  v-  Halter, 
149  Ind.  292,  47  N.  E.  665,  49  N.  E. 
7.  Mo.— State  v.  Pratte,  8  Mo.  286,  40 
Am.  Dec.  140. 

61.  Ga. — Moody  v.  Fleming,  4  Ga. 
115,  48  Am.  Dec.  210.  Ind.— State  v. 
Stuart,  46  Ind.  App.  611,  91  N.  E.  613. 
la. — State  v.  Henderson,  40  Iowa  242. 

62.  United  States  v.  White,  2  Hill 
(N.  Y.)   59,  37  Am.  Dec.  374. 

63.  See  the  following:  Ala.— Perry 
V.  Selma,  M.  &  M.  R.  Co.,  58  Ala.  546. 
111.— Ramsey  v.  County  of  Clinton,  92 
111.  225;  County  of  Jackson  v.  Herbert, 
173  111.  App.  184;  People  v.  Davis,  157 
111.  App.  438.  Miss. — Warren  County 
V.  Lamkin,  93  Miss.  123,  46  So.  497, 
22  L.  R.  A.  (N.  S.)  920.  Mo.— See  St. 
Charles  v.  Powell,  22  Mo.  525,  66  Am. 
Dec.  637,  holding  that  the  statute  of 
limitations  will  run  against  a  county 
on  a  loan  of  money  made  by  it  to  a 
private  person  out  of  funds  donated  by 
the  state  to  the  county  for  local  im- 
provements.       Wash. — Gustaveson      r. 


Dwyer,  78  Wash.  336,  139  Pac.  194. 

[a]  "As  respects  all  public  rights, 
or  as  respects  property  held  for  public 
use,  upon  trusts,  municipal  corporationa 
are  not  within  the  operation  of  the 
statute  of  limitations,  but  in  regard  to 
contracts  or  mere  private  rights,  the 
rule  is  different,  and  such  corporations, 
like  private  citizens,  may  plead  or  have 
pleaded  against  them  the  statute  of 
limitations."  Logan  County  v.  City  of 
Lincoln,   81   111.    156. 

64.  See  the  following:  U.  S.— Sim- 
plot  V.  Chicago,  M.  &  St.  P.  R.  Co.,  16 
Fed.  350,  361,  5  McCrary  158.  111. 
City  of  Chicago  i".  Dunham  Towing  & 
W.  Co.,  246  111.  29,  92  N.  E.  566,  32 
L.  R.  A.  (N.  S.)  245;  City  of  Chicago 
V.  Illinois  Steel  Co.,  229'  111.  303,  82  N. 
E.  286,  120  Am.  St.  Rep.  258;  Brown 
V.  Trustees  of  Schools,  224  111.  184,  79 
N.  E.  579,  115  Am.  St.  Rep.  146,  8  Am. 
&  Eng.  Ann.  Cas.  96;  Greenwood  v. 
Town  of  La  Salle,  137  111.  225,  26  N. 
E.  1089;  People  v.  Town  of  Oran,  121 
111.  650,  13  N.  E.  726;  School  Directors 
Dist.  5  V.  School  Directors,  Dist.  1,  105 
111.  653;  County  of  Piatt  r.  Goodell,  97 
111.  84;  Trustees  of  Schools  r.  Otwell, 
158  111.  App.  319;  People  v.  Davis,  157 
111.  App.  438;  Chicago  r.  Dunham  Tow- 
ing &  W.  Co.,  151  111.  App.  253.  la. 
Carroll  v.  Arcadia,  79  Iowa  96,  44  N. 
W.  236;  City  of  Burlington  r.  Burling- 
ton &  M.  R.  R.  Co.,  41  Iowa  1.34.  Mo. 
City  of  Jefferson  r.  Whipple,  71  Mo. 
519.  Neb. — May  v.  School  District,  22 
Neb.  205,  34  N.  W.  377,  3  Am.  St. 
Rep.  266.  Pa. — Evans  v.  Erie,  66  Pa. 
222.  Va. — Johnson  r.  Black,  103  Va. 
477,  49  S.  E.  633,  106  Am.  St.  Rep. 
890,  68  L.  R.  A.  264.  Wash.— Gustave- 
son V.  Dwyer,  78  Wash.  336,  139  Pac. 
194. 

[a]  "The  true  rule  is  that  when  a 
municipal  corporation  seeks  to  enforce 
a  contract  right,  or  some  right  belong- 
ing to  it  in  a  proprietary  sense,  or,  in 
other   words,  when   the   corporation   ia 
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the  contrary.*'  So  also,  in  an  action  created  by  a  statute  which  also 
prescribes  the  limitations  within  which  action  shall  be  brought,  the 
defense  may  be  raised  against  a  municipal  corporation.^*  And  in  some 
jurisdictions,  it  is  held  unequivocally  that  the  plea  of  the  statute  may 
be  set  up  against  a  municipal  corporation  the  same  as  against  a  private 
individual.*^  On  the  other  hand,  statutes  sometimes  provide  that  as 
to  certain  actions  by  counties  or  municipalities,  the  defense  cannot  be 
pleaded.*^ 

C.  Where  Trusts  Involved.  —  The  plea  of  the  statute  of  limita- 
tions is  not  available  in  an  action,  wherein  it  is  sought  to  charge  money 
or  property  held  under  an  express  or  direct  trust  belonging  exclusively 
to  the  jurisdiction  of  a  court  of  equity,*^  or  where  the  trust  is  an  un- 
broken, continuing  one,  cognizable  alike  in  law  and  equity,^"  unless  the 
bar  of  the  statute  has  run  since  the  trust  was  openly  denied  or  re- 


seeking  to  enforce  the  private  rights 
belonging  to  it,  as  distinguished  from 
rights  belonging  to  the  public,  then  it 
may  be  defeated  by  force  of  the  statute 
of  limitations;  but  in  all  cases  wherein 
the  corporation  represents  the  public 
at  large  or  the  state,  or  is  seeking  to 
enforce  a  right  pertaining  to  sovereign- 
ty, then  the  statute  of  limitations,  as 
such,  cannot  be  made  applicable." 
Simplot  V.  Chicago,  M.  &  St.  P.  Ky. 
Co.,  16  Fed.  350.  361,  5  McCrary  158. 

[b]  In  an  action  on  contract  or  for 
tort  by  a  municipal  corporation,  the 
defense  of  the  statute  of  limitations 
may  be  interposed.  Ramsey  v.  County 
of  Clinton,  92  111.  225. 

65.  Hamilton  County  v.  Chase 
(Iowa),  152  N.  W.  580. 

66.  City  of  Webster  v.  Day  County, 
26  S.  D.  50,  127  N.  W.  624;  City  of 
Centerville  v.  Turner  Countv,  23  S.  D. 
424,  122  N.  W.  350,  126  N.  W.  605. 

67.  Ark. — Helena  r.  Hornor,  58  Ark. 
151,  23  S.  W.  966;  City  of  Fort  Smith 
V.  McKibbin,  41  Ark.  45,  48  Am.  Rep. 
19.  Ohio.— Oxford  r.  Columbia,  38 
Ohio  St.  87.  Tex. — Mellinger  v.  Hous- 
ton, 68  Tex.  36,  3  S.  W.  249.  W.  Va. 
Teass  v.  St.  Albans,  38  W.  Va.  1,  17 
S.  E.  400,  19  L.  R.  A.  802;  Forsvth  r. 
Citv  of  Wheeling,  19  W.  Va.  318; 
Wheeling  v.  Campbell,  12  W.  Va.  36. 
Oan. — Royce  v.  Macdonald,  19  Man. 
191. 

68.  See  the  statutes,  and  Hamilton 
County  r.  Chase  (Towa),  152  N.  W.  580. 

[a  "I  Where  the  statute  expressly 
provides  that  its  limitations  "shall  ap- 
ply to  actions  brought  in  the  name  of 
the  state,  or  for  its  benefit,  in  the  same 
manner  as  to  actions  by  private  part- 
ies," it  applies  likewise  to  a  city  cor- 
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poration    created    by    the    state.      St. 
Louis  V.  Newman,  45  Mo.  138. 

69.  See  the  following:  U.  S.— Wis- 
ner  v.  Ogden,  4  Wash.  C.  C.  631,  30 
Fed.  Cas.  No.  17,914.  Cal.— Zuck  v. 
Culp,  59  Cal.  142.  D,  C— Ebbinghaua 
r.  Killian,  1  Mackey  247.  HI. — Lan- 
caster r.  Springer,  2*39  111.  472,  88  N. 
E.  272;  Schools  r.  Arnold,  58  111.  App. 
103.  Ind. — State  ex  rel.  Hord  v.  Board 
of  Comrs.,  90  Ind.  359.  la'. — Johnson 
r.  Foust,  158  Iowa  195,  139  N.  W.  451. 
Ky. — Moore  's  Heirs  v.  Shepherd,  2  Duv. 
125;  Hayden  v.  Stone,  1  Duv.  396;  Ed- 
wards r.  V'oolfolk's  Admr.,  17  B.  Mon. 
376.  Miss. — Jordan  v.  McKenzie,  30 
Miss.  32.  N.  Y.— Kane  i\  Bloodgood, 
7  Johns.  Ch.  90,  14  Am.  Dec.  417,  af- 
firmed in  8  Cow.  360.  Ohio.— Trustees 
of  Greene  Twp.  v.  Campbell,  16  Ohio 
St.  11.  Pa. — Webster's  Exrs.  v.  New- 
bold,  41  Pa.  482,  82  Am.  Dec.  487; 
Finney  v.  Cochran,  1  Watts  &  S.  112, 
37  Am.  Dec.  450.  Tenn. — Herron  v. 
Marshall.  5  Humph.  443,  42  Am.  Dec. 
444;  Bayless  r.  Elcan,  1  Coldw.  96; 
Parker  v.  Hall,  2  Head  641.  Vt.— Payne 
r.  Hathaway,  3  Vt.  212.  Can. — John- 
son r.  Kraemer,  8  Ont.  193;  Coyne  v. 
Broddy,  15  Ont.  App.  159;  Cameron  v. 
Campbell,   7   Ont.  App.   361.  v 

70.  Ind. — Parks  r.  Satterthwaite, 
132  Ind.  411,  32  N.  E.  82.  la.— Black- 
ett  V.  Ziegler,  147  la.  167,  125  N.  W. 
874.  Me. — Haskell  v.  Hervev,  74  Me. 
192.  N.  Y.— Smiley  r.  Frv,  100  N.  Y. 
262,  3  N.  E.  186.  N.  c!— Wright  r. 
Cain,  93  N.  C.  296.  Ohio.— Trustees  of 
Greene  Twp.  r.  Campbell,  16  Ohio  St. 
11.  S.  C. — HutchinFon  r.  Hutchinson, 
4  Desaus  En.  77.  Va. — MlcCormick'g 
Exrs.  V.  Wright's  Exrs.,  79  Va.  524. 
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piidiated,"  and  the  beneficiary  learned  of  such  repudiation, "^  and  is 
sufficiently  free  from  the  iniluence  of  the  trust*  e  to  act  independently.'''' 
But  it  is  otherwise  where  the  legal  estate  and  right  of  action  are  vested 
in  the  trustee/*  in  which  event  the  cestui  que  trust  is  also  barred  where 
the  limitation  runs  against  the  trustee,"  although  such  cestui  que  trust 
may  have  been  under  a  legal  disability  at  the  time  the  cause  of  action 
accruedJ^  So  where  the  action  is  brought  by  the  trustees  and  cestuis 
que  trustent  on  the  one  side  against  strangers  on  the  other,  the  bar 
of  the  statute  may  be  set  up.'^^ 

D.  WiiEKE  Persons  Under  Legal  Disability.  —  It  may  be  said 
generally  that  as  to  persons  under  legal  disability  at  the  time  of  the 
accrual  of  the  cause  of  action,  such  as  minors,^®  insane  persons,''*  and 


71.  N.  y.— Hill  V.  McDonald,  58 
Hun  322,  11  N.  Y.  Supp.  813,  19  N.  Y. 
Civ.  Proc.  431,  34  N.  Y.  St.  814;  Kane 
V.  Bloodgood,  7  Johns.  Ch.  90,  11  Am. 
Dec.  417,  affirmed  in  8  Cow.  360.  N.  C. 
Wright  V.  Cain,  93  N.  C.  296.  Tex. 
Davis  V.  Davis,  20  Tex.  Civ.  App.  310, 
49  S.  W.   726. 

72.  Davis  p.  Davis,  20  Tex.  Civ. 
App.  310,  49  S.  W.  726;  Thomas  v. 
Glendinning,   13  Utah  47,  44  Pac.   652. 

73.  Scoville  v.  Brock,  76  Vt.  385,  57 
Atl.  967. 

74.  Ga. — Mason  v.  Mason,  33  Ga. 
435,  83  Am.  Dec.  172.  Ky.— Coleman 
V.  Walker,  3  Mete.  65,  77  Am.  Dec. 
163;  Edwards  f.  Woolf oik's  Admr.,  17 
B.  Mon.  376.  Me. — Sanford  v.  Lancas- 
ter, 81  Me.  434,  17  Atl.  402.  N.  Y. 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
11  Am.  Dec.  417,  affirmed  in  8  Cow. 
.'!60.  S.  C. — Long  r.  Cason,  4  Kich.  Eq. 
60,  70.  Tenn. — Williams  v.  Otey,  8 
Hamph.  563,  47  Am.  Dec.  632;  Woold- 
ridge  r.  Planters'  Bank,  1  Sneed  297. 
Utah.— Dignan  f.  Nelson,  26  Utah  186. 
72  Pac.  936;  Jenkins  v-  Jensen,  24  Utah 
108,  66  Pac.  773,  91  Am.  St.  Rep.  783. 
Eng. — Wyeh  v.  East  India  Co.,  3  P. 
Wms.  309,  24  Eng.  Reprint  1078. 

75.  See  the  following:  Ala. — Bryan 
V.  Weems,  29  Ala.  423,  65  Am.  Dec. 
407.  6a. — Mason  v.  Mason,  33  Ga.  435, 
83  Am.  Dec.  172.  Ky. — Coleman  v. 
Walker,  3  Mete.  65,  77  Am.  Dec.  163. 
N.  C— Herndon  v.  Pratt,  59  N.  C.  327; 
Leigh  V.  Smith,  38  N.  C.  442,  42  Am. 
Dec.  182.  Ohio.— Ward  r.  Ward,  12 
Ohio  Cir.  Dec.  59.  S.  C— Long  v. 
Cason,  4  Rich.  Eq.  60,  70.  Tenn. 
Williams  v.  Otey,  8  Humph.  563,  47 
Am.  Dee.  632;  Wooldridge  v.  Planters' 
Bank,  1  Sneed  297.  Tex.— Collins  v. 
McCarty,  68  Tex.  150,  3  S.  W.  730,  2 
Am.    St.    Rep.    475;    McAdams    r.    Mc- 


Adams,  10  Tex.  Civ.  App.  653,  32  S. 
W.  87.  Utah.— Dignan  v.  Nelson,  26 
Utah  186,  72  Pac.  936;  Jenkins  v.  Jen- 
sen, 24  Utah  108,  66  Pac.  773,  91  Am. 
St.  Rep.  783.  Eug.— Wych  v.  East  In- 
dia Co.,  3  P.  Wms.  309,  24  Eng.  Re- 
print   1078. 

76.  Tex.— Collins  r.  McCarty,  68 
Tex.  150,  3  S.  W.  730,  2  Am.  St.  Rep. 
475;  McAdams  v.  McAdams,  10  Tex. 
Civ.  App.  653,  32  S.  W.  87.  Utah. 
Jenkins  v.  Jensen,  24  Utah  108,  66  Pac. 
773,  91  Am.  St.  Rep.  783.  Eng. 
Wyeh  V.  East  India  Co.,  3  P.  Wms. 
o09.   24  Eng.  Reprint  1078. 

As  to  persons  under  legal  disahility 
generally,  see   infra,  II,  D. 

77.  Pa. — Trustees  of  Kingston  i: 
Lehigh  A'allev  Coal  Co.,  241  Pa.  469. 
88  Atl.  763,  49  L.  R.  A.  (N.  S.)  557. 
Utah. — Jenkins  v.  Jensen,  24  Utah  108, 
66  Pac.  773,  91  Am.  St.  Rep.  783.  Wis. 
State  V.  Milwaukee,  152  Wis.  228,  138 
N.  W.   1006. 

78.  la. — Burch  v.  Nicholson,  157 
Iowa  502,  137  N.  W.  1066.  Ky.— Low 
r.  Ramsey,  135  Ky.  333,  122  S.  W. 
167,  135  Am.  St.  Rep.  459.  La.— Cox 
V.  Von  Ahlefeldt,  105  La.  543,  30  So. 
175.  N.  Y.— Bueklin  r.  Bucklin,  1  Abb. 
Dec.  242,  1  Keves  141;  Ilubbcll  r.  Fow- 
ler, 1  Abb.  Pr.\N.  S.)  1;  Hvde  c.  Stone, 
7  Wend.  354,  22  Am.  Dee."  582.  R.  I. 
Bliven  r.  Wheeler,  23  R.  I.  379,  50  Atl. 
644.  Tex.— Phillips  r.  Sherman  (Tex. 
Civ.  App.),  39  S.  W,  187. 

79.  Ala,.— Fowler  v.  Pritchard,  148 
Ala.  261,  41  So.  667.  Colo.— Parker  v. 
Betts,  47  Colo.  428,  107  Pac.  816.  Ga. 
La  Grange  Mills  r.  Kener,  121  Ga.  429, 
49  S.  E.'300;  Verderv  v.  Savannah,  F. 
&  W.  R.  Co..  82  Ga.  "675,  9  S.  E.  1133. 
Ill— Milliken  r.  Marlin,  66  111.  13.  la. 
Collier  v.  Smaltz,  149  Iowa  230.  128  N. 
W.    396,   Ann.    Cas.    1912C,    1007.     Ky. 
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married  women,""  the  statute  of  limitations  cannot  be  pleaded  as  a  de- 
fense,®^ until  such  time  after  the  removal  of  such  disabilities  as  will  per- 
mit the  bar  of  the  statute  to  run.^^  But  this  exception  in  favor  of  such 
classes  of  persons  depends  upon  express  provision  of  statute.®^  Wliere 
the  cause  of  action  accrued  before  the  disability  arose,  no  exception  is 
generally  recognized  in  favor  of  persons  under  such  disabilities.^* 

III.  PLEADING  OR  URGING  AS  A  DEFENSE.  — A.  Neces- 
sity FOR.  —  1.  In  General.  —  The  defense  of  the  statute  of  limitations 
is  essentially  affirmative  in  its  nature,  and  in  order  to  become  available^^ 


Collins  v.  Lawson's  Committee,  140  Kv. 
510,  131  S.  W.  262;  Clark's  Exr.  r. 
Trail's  Admrs.,  1  Mete.  35.  Me.— Oli- 
ver V.  Berry,  53  Me.  206,  87  Am.  Dec. 
547.  Mass. — Edson  v.  Munsell,  10  Al- 
len 557.  Minn. — Kelley  r.  Gallup,  67 
Minn.  169,  69  N.  W.  812.  Miss.— Beres- 
ford  V.  Marble,  95  Miss.  461,  50  So.  68. 
Neb.— Clarke  v.  Irwin,  63  Neb.  539,  88 
N.  W.  783.  N.  H.— Little  v.  Downing, 
37  N.  H.  355.  N.  J.— Smith  v.  Felter, 
61  N.  J.  L.  102,  38  Atl.  746.  N.  Y. 
Hubbell  V.  Fowler,  1  Abb.  Pr.  (N.  S.) 
1.  N.  C— Outland  v.  Outland,  118  N 
C.  138,  23  S.  E.  972;  Arnold  v.  Arnold, 
35  N.  C.  174.  55  Am.  Dec.  434.  Pa. 
Bensell  v.  Chancellor,  5  Whart.  371,  34 
Am.  Dec.  561.  R.  I.— Bourne  v.  Hall, 
10  R.  I.  139.  S.  C— Cleveland  r.  Jones, 
3  Strob.  479,  note.  Tenn. — Thurman  v. 
Shelton,  10  Yerg.  383.  Tex.— Mitchell 
V.  Stanton  (Tex.  Civ.  App.),  139  S.  W. 
1033;  Killfoil  V.  Moore  (Tex.  Civ. 
App.),  45  S.  W.  1024.  Vt.— Chamber- 
lin  f.  Estev,  55  Vt.  378.  Wash.— Curry 
V.  Wilson,  "45  Wash.  19,  87  Pac.  1065. 

80.  N.  Y.— Hubbell  r.  Fowler,  1 
Abb.  Pr.  (N.  S.)  1;  Wood  v.  Riker's 
Exrs.,  1  Paige  616.  Temi. — Harris  v. 
Smith,  9^  Tenn.  286,  39  S.  W.  343.  Tex. 
Smith  r.  McElyea,  68  Tex.  70,  3  S.  W. 
258;  Phillips  V.  Sherman  (Tex,  Civ. 
App.),  39  S.  W.  187. 

81.  See  the  following.  la. — Collier 
r.  Smaltz,  149  Iowa  230,  128  N.  W. 
396,  Ann.  Cas.  1912C,  1007.  Kan.— Gill- 
more  r.  Gillmore,  91  Kan.  707,  139  Pac. 
386,  51  L.  R.  A.  (N".  S.)  834.  Ky. 
Low  r.  Ramsey,  135  Ky.  333,  122  S.  W. 
167,  135  Am.  St.  Rep.  459.  Tenn. 
Hale  V.  Ellison,  59  S.  W.  673;  Gross  v. 
Disney,  95  Tenn.  592,  32  S.  W.  632. 
Tex.— Phillips  V.  Sherman  (Tei.  Civ. 
App.),  39  S.  W.  187.  Vt.— McFarland 
V.  Stone,  17  Vt.  165,  44  Am.  Dec.  325. 

And  see  generally  the  cases  cited  in 
the  preceding  notes. 

82.  la. — Collier  v.  Smalti,  149  Iowa 
230,   128  N.  W.   396,  Ann.  Cas.  1912C, 
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1007.  Ky.— Low  f.  Ramsey,  135  Ky. 
333,  122  S.  W.  167,  135  Am.  St.  Rep. 
459.  N.  Y.— Hvde  r.  Stone,  7  Wend. 
354,  22  Am.  Dec.  582;  Bueklin  v.  Buek- 
lin,  1  Keves  141,  1  Abb.  Dec.  242.  Tex. 
Smith  r. 'Powell,  5  Tex,  Civ.  App.  373, 
23  S.  W.  1109. 

[a]  Bar  Must  Run  Against  All. 
Where  all  of  several  joint  plaintiffs  are 
under  disability,  when  the  cause  of 
action  accrues,  the  defense  of  the  stat- 
ute of  limitation  is  not  available  until 
its  bar  has  run  against  all  of  such 
plaintiffs,  after  their  disability  has 
been  removed.  Seay  v.  Bacon,  4  Sneed 
(Tenn.)  99,  102,  67  Am.  Dec.  601; 
Wells  r.  Ragland,  1  Swan  (Tenn.)  501. 

83.  See  the  statutes. 

84.  See  the  following:  TJ.  S. — D€ 
Arnaud  v.  United  States,  151  U.  S.  483, 
14  Sup.  Ct.  374,  38  L.  ed.  244,  29  Ct. 
CI.  555.  111.— Calumet  Electric  St.  Ry. 
Co.  r.  Mabie,  66  111.  App.  235.  la. 
Black  r.  Ross,  110  Iowa  112,  81  N.  W. 
229.  Ky.— Hale 's  Heirs  v.  Ritchie,  142 
Kv.  424,  134  S.  W.  474;  Clark's  Exr. 
t\  Trail's  Admrs.,  1  Mete.  35.  Me, 
McCutchen  v.  Currier,  94  Me.  362,  47 
Atl.  923.  Mass.— Edson  v.  Munsell,  10 
Allen  557.  Minn. — Nebola  r.  Minn.  Iron 
Co.,  102  Minn.  89,  112  N.  W.  880,  12 
Ann.  Cas.  56.  Neb. — McNeill  f.  Schu- 
maker,  94  Neb.  544,  143  N.  W.  805. 
N.  C— Ashbury  v.  Fair,  111  N.  C.  251, 
16  S.  E.  467. 

But  see  Verdery  v.  Savannah,  F.  & 
W.  R.  Co.,  82  Ga.  675,  9  S.  E.  1133. 

85.  See  the  following  :U.  S. — Burnet 
V.  Desmornes,  226  U.  S.  145,  33  Sup. 
Ct.  63,  57  L.  ed.  159,  (affirming  13 
Porto  Rico  18);  Gormlev  r.  Bunvan, 
138  U.  S.  623,  11  Sup.  Ct.  453,  34  L. 
ed.  1086;  Sanger  v.  Nightingale,  122 
U.  S.  176,  7  Sup.  Ct.  1109,  30  L.  ed. 
1105;  Retzer  v.  Wood,  109  U.  S.  185,  3 
Sup.  Ct.  164,  27  L.  ed.  900;  Upton  v. 
McLaughlin,  105  U.  S.  640,  26  L.  ed. 
1197;  Sullivan  v.  Portland  &  K.  R.  R. 
Co.,  94  U,  S.  806,  24  L.  ed.  324;  Bailey 
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f.  Glover,  21  Wall.  342,  22  L.  ed.  636; 
In  re  Westbrook,  186  Fed.  414;  United 
States  r.  Stitzer,  179  Fed.  567,  {reversed 
on  other  points  in  1S2  Fed.  513,  105 
C.  C  A.  51);  Johnsanburg  Vitrified 
Brick  Co.  f.  Tates,  177  Fed.  389,  101 
C.  C.  A.  553;  Hallett  v.  New  England 
Roller  Grate  Co.,  119  Fed.  873,  56  C.  C. 
A.  403  (reversing  on  other  points  105 
Fed.  217);  Rich  r.  Brav,  37  Fed.  273,  2 
L.  E.  A.  225;  Bartles  v.  Gibson,  17 
Fed,  293;  Norton  v.  Meader,  4  Sawy. 
603,  18  Fed.  Cas.  No.  10,351;  Brown  v. 
Jones,  2  Gall.  477,  4  Fed.  Cas.  No.  2,- 
017,  in  admiraltr.  Ala. — Espv  v.  Comer, 
76  Ala.  501;  Haves  r.  Woods,  72  Ala. 
92;  Thompson  r.*  Parker,  68  Ala.  387; 
Brown  r.  Hemphill,  9  Port.  206.  Ark. 
Sibeck  v.  McTiernan,  94  Ark.  1,  125  S. 
W.  136  (instructions  upon  statute  of 
limitations  properly  refused  where 
statute  not  pleaded);  Western  Union 
Tel.  Co.  V.  State,  82  Ark.  309,  101  S. 
W.  748;  Stravhorn  r.  McCall,  78  Ark. 
209,  95  S.  W.'  455;  Shirev  r.  Clark,  72 
Ark.  539,  81  S.  W.  1057. '  Cal.— Walter 
f.  Merced  Academr  Assn.,  126  Cal.  582, 
59  Pac.  136;  Llovd  r.  Davis,  123  Cal. 
348,  55  Pae.  1003;  Bixby  r.  Crafts,  121 
Cal.  xvii,  53  Pae.  404;  Dougall  r.  Schu- 
lenberg,  101  Cal.  154,  35  Pac.  635;  Os- 
ment  v.  McElrath,  68  Cal.  466,  9  Pac. 
731,  58  Am.  Eep.  17;  Kellev  r.  Kriess, 
68  Cal.  210,  9  Pac.  129;'  People  r. 
Broadway  Wharf  Co.,  31  Cal.  33; 
Meeks  i:  Hahn,  20  Cal.  620.  Colo. 
Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Tan- 
ner, 19  Colo.  559,  36  Pac.  541;  Adams 
V.  Tucker,  6  Colo.  App.  393,  40  Pac. 
783.  Fla.— Green  r.  Eou,  56  Fla.  319, 
48  So.  207.  Ga.— Milner  r.  Neel,  114 
Ga.  118,  39  S.  E.  890;  Peel  r.  Bryson, 
72  Ga.  331;  Smith  r.  Hudspeth,  63  Ga. 
212;  Parker  r.  Irvin,  47  Ga.  405;  Bird 
r.  Adams,  7  Ga.  505.  Idaho. — Frantz  r. 
Idaho  Artesian  Well,  etc.  Co.,  5  Idaho 
71,  46  Pac.  1026.  lU.— Quincy  Whig 
Co.  f.  Tillson,  67  111.  351;  Hotaling  r. 
Huntington,  64  111.  App.  655;  Corrigan 
r.  Eeillv,  64  111.  App.  124;  Chicago  & 
Alton  E.  Co.  V.  Glenney,  28  111.  App. 
364.  Ind. — Bowman  v.  ]\£allory,  14  Ind. 
424.  la. — McDonald  v.  Bice,  113  Iowa 
44,  84  N.  W.  985;  Easton  r.  Somerville, 
111  Iowa  164,  82  N.  W.  475,  82  Am. 
St.  Eep.  502:  Eobinson  v.  Allen,  37 
Iowa  27;  Sleeth  v.  Murphy,  Morris  321, 
41  Am.  Dec.  232.  Kan.— Davis  v.  Milli- 
kan,  8  Kan.  App.  858,  54  Pae.  512; 
Mitchell  V.  Eipley,  5  Kan.  App.  818,  49 
Pac.  153.  Ky. — Davie's  Exr.  r.  City  of 
Louisville,  159  Ky.  252,  166  S.  W.  969; 


Baker  r.  Begley,  155  Ky.  234,  159  S. 
W.  691;  Brashears'  Heirs  v.  Brashears, 
144  Ky.  451,  139  S.  W.  738;  Mullins  v. 
Mullius,  120  Ky.  643,  87  S.  W.  764; 
Foster  ».  Foster,  24  Ky.  L.  Rep.  1396, 
71  S.  W.  524;  Yarbra  v.  Specht,  8  Ky. 
Opin.  521;  Hieronymous  v.  Mayhall,*'l 
Bush  508.  La, — Ashbey  r.  Ashley,  41 
La.  Ann.  102,  5  So.  539;  Edwards  v. 
Harrison,  23  La.  Ann.  473;  Mansfield 
V.  Doherty,  21  La.  Ann.  395;  Beard  f. 
Pritchard,  9  Eob.  464.  Me.— Ware  v. 
Webb,  32  Me.  41.  Md.— Bannon  v. 
Lloyd,  64  Md.  48,  20  Atl.  1023;  Smith 
r.  Williamson,  1  Harr.  &  J.  147;  Hep- 
burn's Case,  3  Bland  95;  Chambers  f. 
Chalmers,  4  Gill  &  J.  420,  23  Am.  Dec. 
572.  Mass. — McEae  v.  New  York,  N. 
H.  &  H.  E.  Co.,  199  Mass.  418,  85  N.  E. 
425;   Sawyer  v.  "Boston,  144  Mass.  470, 

11  N.  E.  711.  Mich. — Board  of  Super- 
visors r.  Bennett,  185  Mich.  544,  152 
N.  W.  229,  153  N.  W.  814;  Harper  f, 
Corcoran,  166  Mich.  474,  132  N.  W. 
106.  Minn.— Gilbert  v.  Hewetson,  79 
Minn.  326,  82  N.  W.  655,  79  Am.  St. 
Rep.  4S6.  Miss.— Yazoo  &  M.  V.  E,  Co. 
r.  Kirk,  102  Miss.  41,  58  So.  834,  Ann, 
Cas.  1914C,  968,  42  L.  E.  A.  (N.  S.) 
1172  (reversing  102  Miss.  41,  58  So. 
710);  Bridgforth  r.  Pavne,  62  Miss. 
777;  Woods  r.  Elliott,  49  Miss.  168; 
Wilkinson  v.  Flowers,  37  Miss.  579,  75 
Am.  Dec.  78;  Eoberts  c  Singleton,  24 
.Miss.  438.  Mo.— Lill  Co.  Bank  v.  Clif- 
ton, 263  Mo.  200,  172  S.  W.  388;  Orr 
r.  Eode,  101  Mo.  387,  13  S.  W.  1066; 
Chouteau  f.  Allen,  70  Mo.  290;  Boyce 
V.  Christy,  47  Mo.  70;  Benoist  v-  Darby, 

12  Mo.  196;  Vogcl  v.  Kennedy,  127  Mo, 
App.  228,  104  S.  W.  1151;  Bell  v.  Clark, 
30  Mo.  App.  224.  Mont.— Cullen  r. 
Western  Mortgage  &  W.  Title  Co.,  47 
Mont.  513,  134  Pac.  302.  Neb.— Du- 
frene  f.  Anderson,  67  Neb.  136,  93  N, 
W.  139;  McCormick  Harvesting  Mach, 
Co.  r.  Cummins,  59  Neb.  330,  80  N.  W, 
1049;  Hobson  v.  Cummins,  57  Neb.  611, 
78  N.  W.  295;  Atchison  &  N.  E.  Co.  r. 
Miller,  16  Neb.  661,  21  N.  W.  451.  N,  J. 
French  v.  Armstrong,  79  N.  J.  Eq.  283, 
82  Atl.  101;  West  Hoboken  r.  Svms,  49 
N.  J,  L.  546,  9  Atl.  780.  N,  Y.— Mc- 
Nair  v.  McNair,  140  App.  Div.  226,  125 
N.  Y.  Supp.  1;  Matter  of  Grade  Cross- 
ing Comrs.,  138  App.  Div.  349,  122  N. 
Y.  Supp.  922;  Church  r.  Stevens,  56 
Misc.  572,  107  N.  Y.  Supp.  310;  Fair- 
child  r.  Case,  24  Wend.  381 ;  Jackson  v. 
Varick,  2  Wend.  294.  N,  C— Jordan  r, 
Simmons,  169  N.  C.  140,  85  S.  E.  214; 
Burnett  v.  Atlantic  Coast  Line  E,  Co,, 
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it  must  be  pleaded,  or,  where  permissible,*^'  advantage  thereof  taken 
by  demurrer,"^^  or  some  other  equivalent  or  appropriate  pleading,^*  ex- 
cept in  those  cases  where  it  is  otherwise  provided  by  statute.*®  The 
court  cannot,  of  its  own  motion,  apply  the  defense  of  the  statute  for 


163  N.  C.  186,  79  S.  E.  414;  Battery 
Park  Bank  v.  Loughran,  122  N.  C.  668, 
30  S.  E.  17;  Albertson  f.  Terry,  109  X. 
C.  8,  13  S.  E.  713;  Eandolph  r.  Ran- 
dolph, 107  X.  C.  506,  12  S.  E.  374; 
Guthrie  v.  Bacon,  107  X.  C.  337,  12  8. 
E.  204.  N.  D.— Satterlund  r.  Beal,  12 
X.  D.  122,  9.5  X.  W.  518.  Ohio.— Tow- 
sley  V.  Moore,  30  Ohio  St.  184;  27  Am. 
Kep.  434;  Lock  wood  f.  Wildman,  13 
Ohio  430.  Okla.— St.  Louis  &  S.  F.  B. 
Co.  r.  Bloom,  39  Okla.  78,  134  Pac.  432; 
Heaves  v.  Turner,  20  Okla.  492,  94  Pac. 
543:  Keagv  r.  Wellington  Xat.  Bank, 
12  Okla.  33,  69  Pac.  811.  Ore.— Alex- 
ander V.  Munroe,  54  Ore.  500,  101  Pac. 
9C3,  103  Pac.  514,  135  Am.  St.  Eep. 
840;  Scott  f.  Cliristenson,  46  Ore.  417, 
80  Pac.  731.  Pa.— Barclay  v.  Barclay, 
206  Pa.  307,  55  Atl.  985;  Heath  ;;.  Page, 
48  Pa.  130;  Smull's  Estate,  9  Pa.  Dist. 
532,  24  Pa.  Co.  Ct.  124.  P.  I.— Alde- 
guer  V.  Hopkyn,  2  Phil.  Isl.  500.  P.  B. 
Miller  V.  Roval  Ins.  Co.,  1  Porto  Rico 
Fed.  .320.  E.  I.— White  r.  Edd%'.  19  R. 
J.  108,  31  Atl.  823.  S.  C— .Jones  r. 
Massey,  9  S-  C.  376.  S.  D. — Iowa  Loan 
&  Trust  Co.  V.  Schnone,  19  S.  D.  248, 
103  X.  W.  22.  Tenn.— German  Bank 
V.  Haller,  303  Tenn.  73,  52  S.  W.  288; 
M^rriman  r.  Cannovan,  9  Baxt.  93; 
Maury  t.  Lewis,  10  Yerg.  115.  Tex. 
Petty  f.  Cleveland,  2  Tex.  404;  Powell 
V.  March  CTex.  Civ.  App.;,  169  S.  W. 
9,36;  Raley  v.  D.  Sullivan  &  Co.  CTex. 
Civ.  App.),  159  S.  W.  99;  Pecos  &  X. 
T.  Ev.  Co.  V.  Crews  CTex.  Civ.  App.), 
139  S.  W.  1049;  McCormick  V.  Xat. 
Bank  of  Commerce  (Tex.  Civ.  App.), 
106  8.  W.  747.  Va,  — Gibson  v. 
Green's  Admr.,  89  Va.  524,  16  S.  E. 
661,  37  Am.  St.  Rep.  888;  Smith  v. 
Pattie,  81  Va.  654;  Smith  v.  Hutchin- 
son, 78  Va.  683;  Tazewell's  Exr.  v. 
Whittle's  Admr.,  13  Gratt.  (54  Va.) 
329;  Colvert  v.  Millstead's  Admx.,  5 
Lf'igh  (32  Va.)  88;  Tavlor's  Admx.  v. 
Richards  &  Co.,  3  Munf.  (17  Va.)  8. 
W.  Va.— Smith  v.  Brown.  44  W.  Va. 
342,  .30  S.  E.  160.  Wis.— Roach  r.  San- 
horn  Land  Co..  135  Wis.  3.54,  115  X. 
W.  1102;  Lockhart  r.  Fessenich.  58 
Wi«.  588,  17  X'.  W.  302.  Eng— Ro.V. 
«.  Callen,  6  Hare  531,  12  Jur.  112.  17 
L.  J.  Ch.  144.  67  Eng.  Reprint  1274; 
Prince  i:.  Heylin,  1   Atk,  493,  26  Eng. 
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Reprint  312;  Re  Burge,  52  J.  P.  20,  57 
L.  T.  Rep.   (X.  S.)   364. 

fal  It  caunot  be  interposed  by  argu- 
ment or  inference.  Frantz  r.  Idaho 
Artesian  Well  etc.  Co.,  5  Idaho  71,  46 
Pac.  1026. 

Necessity  for  pleading  statute  where 
set  up  as  defense  to  particular  action 
or  proc'eeding.  sfo  the  cpecific  titles. 

Necessity  for  pleading  foreign  stat- 
ute of  limitations,  see  generally  the 
title  "Statutes  " 

Manner  of  pleading  or  urging  as  a 
defense,  (-f-e   'I'fru,  III,  C. 

Who  may  or  must  plead,  see  i>upra,  I. 

Time  for  pleading  or  urging  as  de- 
fense,  see  infra,   III,  B. 

Effect  of  failure  to  plead  or  urge  de- 
fense, see  liifra,  III,  A,  2. 

86.  See  infra,  III,  C.  2. 

87.  See  the  following:  Ala. — Espy 
r.  Comer,  76  Ala.  501.  la. — Robinson 
r.  Allen,  37  Iowa  27.  Minn. — Gilbert 
r.  Hewetson,  79  Minn.  326,  82  X.  W. 
655,  79  Am.  St.  Rep.  486.  Miss.— Wil- 
kinson >;.  Flowers,  37  Miss.  579,  75  Am. 
Bee.  78;  Patterson  »;.  Ingraham,  23 
Miss.  87.  Mo. — Boyce  r.  Christ}',  47 
Mo.  70.  Neb. — Dufrene  i:.  Anderson, 
67  Xeb.  1.36,  93  X.  W.  139;  Hobson  v. 
Cummins,  57  Xeb.  611,  78  X.  W.  295. 
Tex.— Petty  v.  Cleveland,  2  Tex.  404.' 

See  also  infra,  TIT,  C,  2. 

88.  See  infra,   III,   C. 

89.  See  the  statutes,  and  U.  S. 
Retzer  v.  Wood,  109  U.  S.  185,  3  Sup. 
Ct.  164,  27  L.  ed.  900.  Ind.— Perrill  ?;. 
Xichols,  89  Ind.  444;  Zeller  v.  Griffith, 
89  Tnd.  40;  Candy  v.  Coppock,  85  Ind. 
"94:  Xiblack  r.  Goodman,  67  Tnd.  174; 
MfBride  v.  Ulmer,  30  Ind.  154,  65  X. 
E.  610;  Purvianr-e  v.  Purviance,  14  Ind. 
App.  269,  42  X.  E.  364.  N.  Y.— Mann 
V.  Palmer,  3  Abb.  Dec.  162,  2  Keyes 
177.  Va.— Sexton  v.  Anltman,  92  Va. 
20,  22  S.  E.  838.  Wis.— Murtha  v. 
Bonohoo,  149  Wis.  481,  134  X.  W.  406, 
136  X.  W.  158;  Martin  v.  Estate  of 
Martin,  108  Wis.  284,  84  X.  W.  439,  81 
Am.  St.   Rep.   895. 

[a]  Under  the  Wisconsin  statutes, 
it  is  not  n<^r'c«sary  to  plond  the  statute 
of  limitations  against  a  demand  on 
the  estate  of  a  decedent.  Martin  v.  Es- 
tate of  Martin,  108  Wis.  284,  84  N.  W. 
439,  81  Am.  St.  Rep.  895. 
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the  benefit  of  a  party  who  has  waived  it  by  failure  to  plead  or  otherwise 
urge  it.^° 

This  general  rule  applies  in  equity  as  well  as  at  law,°i  unless  the  bill 
discloses  the  fact  that  the  cause  of  action  is  barred,^-  and  in  defense  of 
a  counterclaim  as  well  as  of  the  main  action  ;^^  but  one  is  not  required 
to  plead  the  bar  of  the  statute  to  a  claim  sought  to  be  used  as  a  set-off, 
as  distinguished  from  a  counterclaim,  in  order  to  take  advantage  of 
such  defense,^*  unless  the  defendant  demands  a  replication  to  his  plea 
of  set-off.^=  The  rule,  however,  does  not  apply  to  suits  in  the  court  of 
claims  against  the  United  States,  where  the  court  takes  cognizance  of 
the  statutory  bar,^"  nor  to  those  classes  of  cases  where  the  statute  in 
question  is  regarded  as  one  of  non-claim, ^^  or  as  going  to  the  substan- 
tive right  and  not  merely  to  the  remedy  or  action  to  enforce  the  rif^ht.®^ 


90.  Ala.— Thompson  v.  Parker,  68 
Ala.  3S7.  Fla.— Green  r.  Kou,  56  Fla.  i 
319,  48  So.  207.  La, — State  ex  rel. 
Watkins  r.  Baten,  48  La.  Ann.  1538, 
21  So.  119;  Ashbev  v.  Ashbev,  41  La. 
Ann.  102,  5  So.  539;  Watts  r.  Bradley, 
20  La.  Ann.  523.  Mo. — Dorsey  r.  Wat- 
son, 14  Mo.  59.  Va. — Smith  V.  Hutch- 
inson, 78  Va.  6S3;  Tavlor's  Admx.  r. 
Bichards  &  Co.,  3  Munf.   (17  Ya.)   8. 

Effect  of  failure  to  plead  or  urge 
defense  generally,  see  infra.  111.  A,  2. 

91.  See  the  following:  Ark. — Strav- 
horn  1-.  McCall,  78  Ark.  209,  95  S.  W. 
455.  Md. — Duekett  r.  National  Me-  i 
chanies  Bank.  86  Md.  400,  38  Atl.  983, 
63  Am.  St.  Rep.  513,  39  L.  R.  A.  84; 
Chambers  r.  Chalmers,  4  Gill  &  J.  420, 
23  Am.  Dee.  572.  Minn. — Schmitt  r. 
Hager.  S8  Minn.  413,  93  N.  W.  110. 
Miss. — Wilkinson  v.  Flowers,  37  Miss. 
579,  75  Am.  Dec.  78.  Tenn. — Maury  v. 
Lewis,   10   Yerg.   115.  i 

See  also  Cartwright  v.  West,  173  Ala. 
198.   55   So.    917.    '^ 

That  defense  available  against  equit- 
able as  well  as  legal  causes  of  action, 
see  supra.   II,   A.  ; 

As  to  pleading  laches  in  equity,  see 
the  title  "Laches." 

92.  Mever  r.  Saul,  82  Md.  459,  33 
Atl.  539:  Biays  r.  Roberts,  68  Md.  510, 
13  Atl.  H66.    "  I 

Demurrer  to  bill  where  it  appears . 
from  the  face  thereof  that  the  cause  of  I 
action  is  barred,  see  infra.  Ill,  C.  2,  a.  j 

9o.  Cal.— Bli^s  r.  Sneath,  119  Cal. 
526,  ol  Pae.  848.  Mo.— Whiteside  r. 
■Magruder,  75  Mo.  App.  364.  N.  Y, 
Williams  r.  Willis,  15  Abb.  Pr.  (N.  S.) 
11.  ■ 

94.  N.  Y.— Mann  r.  Palmer,  3  Abb. 
Dec.  162,  2  Keves  177.  Pa.— Wood- 
land Oil  Co.  r.  Bvers  &  Co.,  223  Pa. 
241,  72  Atl.  oli,  132  Am.  St.  Rep.  737;  ; 


Gilmore  v.  Reed,  76  Pa.  462.  S.  C. 
Bank  v.  Gadsden,  56  S.  C.  313,  33  S.  E. 
575;  Rice  v.  Sims,  8  Rich.  L.  416.  Va. 
Sexton  f.  Aultman,  93  Ya.  20.  22  S.  E 
838. 

fa]  Under  the  statutes  of  Virginia, 
a  plaintiff  must  reply  the  statute  of 
limitations  to  a  plea  of  set-off,  but  if 
defendant  does  not  plead  his  set-off. 
but  gives  notice  of  it,  and  files  an  ac- 
count of  set-off,  the  plaintiff  may  avail 
himself  of  the  statute  of  limitations 
without  pleading  it.  Sexton  v.  Ault- 
man, 92  Ya.  20,  22  S.  E.  838. 

95.  Woodland  Oil  Co.  r.  Bvers  & 
Co.,  223  Pa.  241,  72  Atl.  518,  132  Am. 
St.  Rep.  737;  Coulter  r.  Repplier,  15 
Pa.  208;  Levering  r.  Rittenhouse,  4 
Whart.    (Pa.)    130. 

96.  Lawson's  Case,  14  Ct.  CI.  (U 
S.)  332;  Kendall's  Case,  14  Ct.  CI.  (U. 
S.)  122;  Hamner's  Case,  13  Ct.  CI.  (U. 
S.)  7. 

[a]  Court  Should  Dismiss  Petition. 
While  an  individual  may  waive  the  de- 
fense of  the  statute  of  limitations,  the 
government  has  not  conferred  author- 
ity upon  any  of  its  officers  to  waive  the 
limitation  imposed  by  statute  upon 
suits  against  the  United  States  in  the 
court  of  claims,  and  the  court  must 
take  cognizance  of  the  bar.  Finn  v. 
T'nited  States.  123  U.  S.  227,  8  Sup.  Ct, 
82,  31  L.  ed.  128. 

97.  Mann  r.  Redmond,  23  N.  D.  508, 
137   N.    W.   478. 

[a]  A  statute  of  non-claim  is  not 
analogous  to  a  statute  of  limitations,  in 
that  it  is  mandatory  in  nature,  while 
the  latter  is  optional.  Mann  r.  Red- 
mond, 23  N.  D.  508,  137  N.  W.  478. 

Necessity  of  executor  or  administra- 
tor pleading  the  statute,  see  supra,  1, 
D. 

98.  See    the    following:    la. — New- 

Vol.  xvni 


1040 


LIMITATION  OF  ACTIONS 


Exceptions  to  the  general  rule  may  also  be  found  in  actions  or  pro- 
ceedings in  which  formal  pleadings  are  not  required. ^^  So  also,  the 
rule  that  a  defendant,  to  avail  himself  of  the  defense  of  the  statute  of 
limitations,  must  plead  the  statute,  can  have  no  application  where  no 
opportunity  was  afforded  the  defendant  to  set  up  such  a.  defense.^ 

2.  Effect  of  Failure  To  Plead  or  Urge  Defense  and  of  Abandon- 
ment. —  A  failure  on  the  part  of  a  party  to  plead  or  urge  the  defense 
of  the  statute  of  limitations  in  some  manner  will  operate  as  a  waiver 
thereof,^  although  it  appears  on  the  face  of  the  bill  or  complaint  that 


comb  V.  Steamboat  "Clermont  No.  2", 
3  Greene  295.  Mass. — McRae  v.  New 
York,  New  Haven  &  H.  R.  Co.,  199 
Mass.  418,  8.5  N.  E.  425.  Miss.— Ellis 
V.  Murray,  28  Miss.  129.  N.  Y.— Shep- 
ard  V.  Kusch,  89  Misc.  112,  151  N.  Y. 
Supp.  436,  438.  N.  C— McFarland  i\ 
Cornwell,  151  N.  C  428,  66  S.  E.  454. 
P.  R. — Quistel  r.  Conde,  18  Porto  Rico 
727.  Wis.— Murtha  r.  Donohoo,  149 
Wis.  481,  134  N.  W.  406,  136  N.  W. 
158.  Eng. — De  Beauvoir  v.  Owen,  5 
Exch.  166,  19  L.  J.  Exch.  177.  Can. 
City  of  Montreal  v.  McGee.  30  Can. 
Sup.  Ct.  582;  Canadian  Pac.  Ry.  Co.  v. 
Robinson,   19  Can.  Sup.   Ct.   292. 

■Compare  6  Standard  Proc.  417. 

99.  See  the  following:  111. — Brom- 
well  r.  Estate  of  Bromwell,  139  111.  424, 
28  N.  E.  1057  (afftrming  40  111.  App. 
330);  Thorp  r.  Goewey,  85  111.  611; 
Thompson  v.  Reed,  48  111.  US;  Holmes 
V.  Burwell,  30  111.  App.  445.  Miss. 
Roberts  v.  Singleton,  24  Miss.  438; 
Sanders  v.  Robertson,  23  Miss.  389.  Mo. 
Hinshaw  r.  Warren,  167  Mo.  App.  365, 
151  S.  W.  497.  N.  Y.— Smith  v.  Rem- 
ington, 42  Barb.  75;  Rudolph  Wurlitzer 
Co.  V.  Barrett,  154  N.  Y.  Supp.  226, 
Tex. — Reynolds  f.  Lansford,  16  Tex. 
286. 

[a]  As  in  case  (1)  of  claims  against 
estates  of  deceased  persons,  in  a  coun- 
ty or  probate  court  (HI. — Bromwell  r. 
Estate  of  Bromwell,  139  111.  424,  28 
N.  E.  1057,  [affirming  40  111.  App. 
330];  Holmes  v.  Burwell,  30  111.  App. 
445.  Miss. — Roberts  v.  Singleton,  24 
Miss.  438.  Mo. — Hinshaw  v.  Warren, 
167  Mo.  App.  365,  151  S.  W.  497)  or 
(2)  trial  de  novo  on  appeal  therefrom 
to  a  circuit  court.  Hinshaw  r.  War- 
ren, 167  Mo.  App.  365,  151   S.  W.  497. 

Statute  of  limitations  as  defense  in 
action  before  justice  of  peace,  see  18 
Standard  Proc.  39. 

1.  111. — Matzenbaugh  v.  Doyle,  156 
111.  331,  40  N.  E.  9.35,  as  where  the 
entry   of   judgment  by  confession  was 
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purely  ex  parte.  N.  Y. — In  re  Exten- 
sion of  Lafayette  Place,  54  Hun  637,  7 
N.  Y.  Supp.  476,  27  N.  Y.  St.  188.  Wis. 
Dreutzer  v.  Baker,  60  Wis.  179,  18  N. 
W.  776.  Can.— Smith  v.  Cuff,  3  Nova 
Scotia  12. 

2.  See  the  following:  U.  S. — Burnet 
V.  Desmornes,  226  U.  S.  145,  33  Sup. 
Ct.  63,  57  L.  ed.  159,  (affirming  13 
Porto  Rico  18);  Allen  v.  Smith,  129  U. 
S.  465,  9  Sup.  Ct.  338,  32  L.  ed.  732; 
Finn  r.  United  States,  123  U.  S.  227,  8 
Sup.  Ct.  82,  31  L.  ed.  128;  Retzer  v. 
Wood,  109  U.  S.  185,  3  Sup.  Ct.  164,  27 
L.  ed.  900;  Upton  v.  McLaughlin,  105 
U.  S.  640,  26  L.  ed.  1197;  Stitzer  v. 
United  States,  182  Fed.  513,  105  C.  C. 
A.  51 ;  United  States  v.  Chesapeake  & 
D.  Canal  Co.,  206  Fed.  964;  In  re  West- 
brook,  186  Fed.  414;  Green  v.  Coos 
Bay  Wagon  Road  Co.,  10  Sawy.  625,  23 
Fed.  67;  Kendall's  Case,  14  Ct.  CI. 
122.  Ala. — Jefferson  County  Sav.  Bank 
V.  Barbour  Plumbing  &  Electric  Co., 
191  Ala.  238,  68  So.  43;  Cartwright  v. 
West,  173  Ala.  198,  55  So.  917;  Gar- 
rison r.  Hawkins  Lumber  Co.,  Ill  Ala. 
308,  20  So.  427;  Thompson  v.  Parker, 
68  Ala.  387;  Teat  v.  Chapman  &  Co.,  1 
Ala.  App.  491,  56  So.  267.  Ark.— Sibeek 
f.  McTiernan,  94  Ark.  1,  125  S.  W.  136; 
Western  Union  Tel.  Co.  v.  State,  82 
Ark.  309,  101  S.  W.  748.  Cal.— Grat- 
tan  f.  Wiggins,  23  Cal.  16;  Donovan  V. 
Kemper,  26  Cal.  App.  352,  146  Pac. 
1044.  Colo.— Rudolph  v.  Rudolph,  50 
Colo.  243,  114  Pac.  977;  Foot  v.  Burr, 
41  Colo.  192,  92  Pac.  236,  13  L.  R.  A. 
(N.  S.)  1210;  Brereton  v.  Benedict,  41 
Colo.  16,  92  Pac.  238;  Haley  v.  Elliott, 
20  Colo.  199,  37  Pac.  27;  Empire  Ranch 
&  Cattle  Co.  V.  Chapin,  22  Colo.  App. 
538,  126  Pac.  1107;  Adams  v.  Tucker, 
6  Colo.  App.  393,  40  Pac.  783.  Fla. 
Green  v.  Rou,  56  Fla.  319,  48  So.  207. 
Ga.— Peel  v-  Bryson,  72  Ga.  331; 
Smith  V.  Hudspeth,  63  Ga.  212.  111. 
Jockisch  r.  Hardtke,  50  111.  App.  202 
la.— Belken    v.    Iowa   Falls,    122    Iowa 
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the  bar  of  the  statute  has  run  against  the  cause  of  action.^  So  also, 
an  abandonment  of  such  defense  after  having  set  it  up,*  or  a  with- 
drawal of  the  same,'"^  will  operate  as  a  waiver  thereof  by  the  party  plead- 
ing the  same. 


430,  98  N.  W.  296;  McDonald  v.  Bice, 
113  Iowa  44,  84  N.  W.  985;  Welch  v. 
McGrath,  59  Iowa  519,  10  N.  W.  810, 
13  N.  W.  638.  Kan.— Baker  v.  Sears, 
2  Kan.  App.  617,  42  Pac.  501.  Md. 
Brendel  V.  Strobel,  25  Md.  395.  Mass. 
McEae  v.  New  York,  N.  H.  &  H.  Ry. 
Co.,  199  Mass.  418,  85  N.  E.  425.  Mich. 
Scott  V.  Bay  City,  150  Mich.  694,  114 
N.  W.  675.  Minn.— Schmitt  v.  Hagar, 
88  Minn.  413,  93  N.  W.  110;  Gilbert  v. 
Hewetson,  79  Minn.  326,  82  N.  W.  655, 

79  Am.  St.  Rep.  486;  Hardwick  v.  Ick- 
ler,  71  Minn.  25,  73  N.  W.  519.  Mo. 
Harper  v.  Eubank,  32  Mo.  App.  258. 
Mont. — Parchen  v.  Chessman,  49  Mont. 
326,  142  Pac.  631,  146  Pac.  469,  Ann. 
Oas.  1916A,  681;  State  ex  rel.  Kolbow 
V.  District  Court,  38  Mont.  415,  100 
Pac.  207.  Neb. — McCormick  Harvest- 
ing Mach.  Co.  V.  Cummins,  59  Neb.  330, 

80  N.  W.  1049;  Hobson  V.  Cummins,  57 
Neb.  611,  78  N.  W.  295;  Scroggin  v. 
National  Lumber  Co.,  41  Neb.  195,  59 
N.  W.  548;  Alexander  v.  Meyers,  33 
Neb.  773,  51  N.  W.  140;  Atchison  & 
N.  R.  Co.  V.  Miller,  16  Neb.  661,  21  N. 
W.  451,  N.  Y,— Miatter  of  Grade 
Crossing  Comrs.,  138  App.  Div.  349, 
122  N.  Y.  Supp.  922.  N.  C— Cone  v. 
Hyatt,  132  N.  C.  810,  44  S.  E.  678. 
N.  D.— Satterlund  v.  Beal,  12  N.  D. 
122,  95  N.  W.  518.  Ohio.— Vare  v. 
Woodford,  29  Ohio  St.  245;  Blue  v. 
Hoke,  2  Ohio  Dec.  (Reprint)  440,  3 
West.  L.  Monthly  100.  Okla.— St. 
Louis  &  S.  F.  R.  Co.  v.  Bloom,  39  Okla. 
78,  134  Pac.  432;  Reaves  v.  Turner, 
20  Okla.  492,  94  Pac.  543.  Ore.— Alex- 
ander V.  Munroe,  54  Ore.  500,  101  Pac. 
903,  103  Pac.  514,  135  Am.  St.  Rep. 
840.  Pa.— Heath  v.  Page,  48  Pa.  130. 
P.  R. — Subirana  v.  Collazo,  14  Porto 
Rico  507;  Feliu  v.  Narvaez,  12  Porto 
Rico  131.  Tex. — Zeno  v.  Adone,  54 
Tex.  Civ.  App.  36,  117  S.  W.  1039; 
Nix  V.  Cardwell,  2  Tex.  Unrep.  Cas, 
266.  Va. — Taylor's  Admr.  v.  Richards 
&  Co.,  3  Munf.  (17  Va.)  8.  Wash. 
Bay  View  Brewing  Co.  v.  Grubb,  31 
Wash.  34,  71  Pac.  553. 

See  also  supra,  III,  A,  1. 

[a]  Where  a  defendant  pleaded  the 
ten-year  statute  instead  of  the  five-year 
statute  which  applied  in  the  case,  he 


was  deemed  to  have  waived  the  latter. 
Harper  v.  Eubank,  32  Mo.  App.  258. 

3.  Minn.— Schmitt  v.  Hager,  88 
Minn.  413,  93  N.  W.  110.  Miss.— Wil- 
kinson  v.  Flowers,  37  Miss.  579,  75  Am. 
Dee.  78.  Mont.— Parchen  v.  Chessman, 
49  Mont.  326,  142  Pac.  631,  146  Pac. 
469,  Ann.   Cas.   1916A,  681. 

4.  Ark.— Adams  v.  Taylor,  14  Ark. 
62.  111.— Romani  v.  Shoal  Creek  Coal 
Co.,  191  111.  App.  521.  La.— Marian- 
neaux  v.  Brugier,  McGloin  257.  Okla. 
St.  Louis  &  S.  F.  R.  Co.  v.  Bloom,  39 
Okla.    78,    134   Pac.   432. 

[a] A  plea  of  the  general  issue  (1), 
filed  after  a  demurrer  is  sustained  to 
a  plea  of  the  statute  of  limitations,  in- 
stead of  standing  on  the  latter,  oper- 
ates as  a  waiver  of  the  plea  of  the 
statutes  of  limitations.  Romani  v. 
Shoal  Creek  Coal  Co.,  191  111.  App. 
521.  (2)  But  a  failure  to  set  up  the  bar 
of  the  statute  in  an  answer  filed  after 
a  demurrer  raising  such  defense  has 
been  erroneously  overruled,  is  not  a 
waiver  thereof.  Zieverink  v.  Kemper, 
10  Ohio  Dec.  (Reprint)  229,  19  Wkly. 
L.  Bui.  270. 

[b]  A  defendant  does  not,  by  plead- 
ing a  set-off,  waive  his  plea  of  the  stat- 
ute of  limitations,  filed  as  to  a  part 
of  the  account  sued  on.  Hibler  v. 
Johnston,  18  N.  J.  L.  266;  Gulick  & 
Sons  V.  Princeton  &  K.  B.  Turnpike 
Co.,  14  N.  J.  L.  545. 

[c]  Failure  to  ask  an  instruction 
as  to  the  bar  of  the  statute,  is  not 
a  waiver  of  the  defense  of  the  statute 
of  limitations  pleaded  in  an  action. 
Jones  V.  Goldtree  Bros.  Co.,  142  Cal. 
383,  77  Pac.  939. 

[d]  A  denial  on  the  witness  stand 
that  he  pleads  the  statute  in  the  case 
will  operate  as  a  waiver.  Lewis  v. 
Buckley,  73  Miss.  58,  19-  So.  197. 

[e]  A  starting  of  proceedings  for 
reUef  from  the  debt  or  claim  will  oper- 
ate as  a  waiver.  Harvey  v.  Harvey^ 
44  La.  Ann.  80,  10  So.  410. 

5.  Moore  v.  Stuart,  215  Mass.  456, 
102  N.  E.  658,  Ann.  Cas.  1914D,  472; 
St.  Louis  &  S.  F.  R.  Co.  t\  Bloom,  39 
Okla.  78,  134  Pac.  432. 

[a]  Amending  the  answer  and  leav- 
ing such  plea  out    will    constitute    a 

Vol.  XVIII 


1042 


LIMITATION  OF  ACTIONS 


B.  Time  for.  —  1.  In  General.  —  One  who  intends  to  rely  upon 
the  statute  of  limitations  as  a  defense  should  announce  that  determina- 
tion with  reasonable  promptness.'"'  The  rule  has  obtained  since  an 
early  date  that  the  plea  of  the  statute  of  limitations  ought  not  to  be 
permitted  after  the  expiration  of  the  time  to  plead,'^  or  when  the  issue 
is  closed,^  or  a  party  is  in  default,^  unless  necessary  in  order  to  promote 
justice  in  the  case;'°  but  it  is  within  the  discretion  of  the  court  to  per- 
mit such  plea  after  the  time  for  pleading  has  expired  and  the  party  is 
in  default  ;^^  and  amendments  setting  up  such  defense  have  been  per- 
mitted under  some  circumstances.^-  A  defendant  may  plead  the  stat- 
ute of  limitations  after  his  general  demurrer  has  been  overruled,  how- 
ever," or  he  may  interpose  the  defense  after  withdrawing  a  general  de- 


waiver.  Brush  17.  Peterson,  54  Iowa 
243,  6  N.  W.  287.  As  to  amendment 
of  plea  generally,  see  infra,  III,  C,  3,  d. 

6.  Clopton's  Admr.  v.  Clarke's 
Exr.,  7  Leigh  (34  Va.)  325.  And  see 
Cal.— Cooke  v.  Spears,  2  Cal.  409,  56 
Am.  Dee.  348.  Colo. — Walters  v. 
Webster,  52  Colo.  549,  123  Pae.  952, 
holding  that  the  plea  being  a  strict 
defense,  it  should  be  interposed  in  apt 
time.  N.  J. — West  Hoboken  v.  Svms, 
49  N.  J.  L.  546,  9  Atl.  780,  the  statute 
of  limitations  should  be  regarded  as  a 
strict  defense,  and  if  the  party  lets  it 
slip,  the  court  ought  not  to  relieve 
him.  Ohio. — Sheets  r.  Baldwin's  Admr., 
12  Ohio  120.  Pa.— Cake  r.  Bird,  1 
Monag.  466,  15  Atl.  774;  Everhart's 
Appeal,  106  Pa.  349.  Va.— Herrell  r. 
Board  of  Suprs.,  113  Va.  594,  75  S.  E. 
87. 

7.  See  the  following:  TJ.  S. — Thomp- 
son r.  Afaick,  2  Cranch  C.  C.  46,  23 
Fed.  Cas.  No.  13,939;  Scott  v.  Lewis, 
2  Cranch  C.  C.  203,  21  Fed.  Cas.  No. 
12,539  (without  leave  of  court);  Mar- 
steller  r.  McClean,  1  Cranch  C.  C.  550, 
16  Fed.  Cas.  No.  9,138  (except  upon 
condition  of  payment  of  all  costs  and 
granting  a  continuance) ;  Bank  of 
Columbia  v.  Hvatt,  4  Cranch,  C.  C.  38, 
2  Fed.  Cas.  No.  869.  Md.— Griffin  r. 
Moore,  43  Md.  246:  Kunkel  r.  Spooner, 
9  Md.  462,  66  Am.  Dec.  332;  Lamott 
r.  McLaughlin,  3  Harr.  &  McH.  324. 
Ohio. — Sheets  v.  Baldwin's  Admr.,  12 
Ohio   120. 

[a]  The  defense  is  in  apt  time  if 
made  in  the  answer.  Yost  v.  Irwin,  53. 
Colo.  269,  125  Pac.  526. 

8.  Sheets  v.  Baldwin's  Admr.,  12 
Ohio   120. 

fal  In  New  York  (1),  down  to  the  time 
of  tho  adoption  of  the  code,  such  plea 
was  never  allowed  to  be  added   after 

Vol  xvin 


issue  joined.  Hallagan  v.  Golden,  1 
Wend.  (N.  Y.)  302;  Wolcott  v.  Mc- 
Farlan,  6  Hill  (N.  Y.)  227;  Coit  v. 
Skinner,  7  Cow.  (N.  Y.)  401.  (2)  Since 
the  adoption  of  the  code  a  different  rule 
has  prevailed.  See  Gilchrist  f.  Gil- 
christ's  Exrs.,  44   How.   Pr.   317. 

9.  Sheets  v.  Baldwin's  Admr.,  H 
Ohio  120. 

10.  Thompson  v.  Afflick,  2  Cranch  C. 
C.  46,  23  Fed.  Cas.  No.  13,939. 

11.  Newsom's  Admr.  r.  Ean,  18  Ohio 
240;  Hane  v-  Goodwyn,  1  Brev.  (S.  C.) 
461. 

[a]  A  party  reUeved  from  default 
may  plead  limitations,  it  being  con- 
sidered a  meritorious  defense.  Garvie 
V.  Greene,  9  S.  D.  608,  70  N.  W.  847. 
To  same  effect,  see  Cal. — Lillv  Brack- 
ett  Co.  V.  Sonnemann,  157  Cal.'^  192,  106 
Pac.  715,  21  Ann.  Cas.  1279.  Neb. 
BeU  r.  Rice,  50  Neb.  547,  70  N.  W. 
25.  N.  Y.— McQueen  v.  Babcock,  3 
Abb.  Dec.  129,  3  Keyes  428.  S.  C. 
Hane  r.  Goodwyn,  1  Brev.  461.  S.  D. 
Houts  V.  Bartle,  14  S.  D.  322,  85  N.  W. 
591. 

But  see  State  f.  Jennings,  10  Ark. 
428;  Burton  v.  Waples,  3  Harr.  (Del.) 
75. 

12.  Amendments  setting  up  defenss 
of  statute  of  limitations,  see  infra, 
in,  C,  3,  d. 

13.  Colo. — Yost  r.  Irwin,  53  Colo. 
269,  125  Pac.  526.  D.  C— Knoedler  v. 
Meloy,  2  McArthur  239,  upon  leave 
to  plead  "as  advised."  111. — Lesher 
r.  United  States  Fidelitv  &  G.  Co.,  239 
HI.  502,  88  N.  E.  208.  "  Wash.— Roche 
V.  Spokane  Countv,  22  Wash.  121,  60 
Pac.  59. 

[a]  Not  Waived  by  General  De- 
murrer.— Since  the  statute  of  limita- 
tions may  be  pleaded  by  special  de- 
murrer or  answer,  the  defendant  does 
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murrer  not  yet  acted  upon.^*  It  is  sometimes  permitted  up  to  the  time 
of  setting:  for  trial,^^  or  of  calling  the  case  for  trial."  The  plea  of  the 
statute  of  limitations  cannot  be  made  for  the  first  time  on  the  trial." 
It  is  too  late  to  set  up  the  defense  after  the  evidence  has  been  closed," 
or  after  judgment. ^^  It  cannot  be  urged  for  the  first  time  on  a  new 
trial.-^' 

2.     In  Appellate  Court.  —  The  defense  of  the  statute  of  limitations 
cannot  be  raised  for  the  first  time  in  the  appellate  court,^^  except  in 


uot  waive  his  right  to  plead  the  stat- 
ute bv  filing  a  general  demurrer.  Yost 
V.  iTwin,  53  Colo.  269,  125  Pae.  526. 
And  see  Roche  v.  Spokane  County,  22 
Wash.  121,  60  Pac.  59.  As  to  manner 
of  pleading  or  urging  defense,  see  infra, 
III,  C. 

14.  Yost  r.  Irwin,  53  Colo.  269,  125 
Pac.  526. 

15.  See   Wilson   v.   Wilson,    125    111.  , 
App.   385.  I 

[a]     Effect  of  Rule  of  Court. — ^Where 
a    rule    of    court    provided     that     "no, 
cause  shall  be  set  for  a  particular  day 
till  at   issue,  and  no   change  in  plead- 
ings will  be  allowed  after  a   cause  is 
set,  unless  good  cause  is  shown  by  af-  ' 
fidavit,"  the  court  did  not  err  in  deny- 
ing a  motion  to  permit  the  setting  up 
of   the   plea   of   the    statute   of   limita- 
tions, no   cause  being  shown  why   said 
plea  was  not  set  up  at  time  of  plead- 
ing  the   general   issue   and  before   set-  \ 
ting   of   cause   for   trial;   and  this   not- 
withstanding  a  provision   of   the  prac- 
tice  act   allowing   amendments   at   any 
time    before    judgment    on    such    terms 
as    may   be   just    and   reasonable,   such 
act  not  giving  absolute  right   to  inter- 
pose    further     defenses     after     having  . 
once   pleaded.     Wilson    v.   Wilson,    125  ] 
111.  App.  385. 

16.  See   State  r.   Jennings,'  10   Ark.  • 
428. 

[a]  Under  a  statute  allowing  pleas  | 
to  be  filed  up  to  the  regular  calling  of  I 
the  case  for  trial,  the  plea  of  the  stat- 
ute may  be  set  up,  even  after  a  plea 
of  the  general  issue,  if  the  plea  is 
offered  at  or  before  the  calling  of  the 
cause  in  its  regular  order  for  trial. 
State  r.  Jennings,  10  Ark.  428.  i 

17.  Hardwick    r.    Ickler,     71     Minn.  , 
25,   73   N.   W.   519.     Compare  Retzer  v.  j 
Wood,   10&  U.   S.   185,   3    Sup.    Ct.    164,  ! 
27   L.   ed.   900;    Maegerlein    r.   City   of 
Chicago,    237    111.    159,    86    N.    E.    670, 
court    may   in   its    discretion   permit   it 
even   after   general   issue.  j 

[a]     It   cajmot  be   raised   before   a  ' 


referee  for  the  first  time.   Rilev  v.  Cor- 
win,   17   Hun    (N.  Y.)    597. 

[b]  Nor  can  it  be  taken  as  an 
objection  to  a  master's  report  when  not 
taken  before  such  master.  Brigham  r. 
Smith.  IS  Grant  Ch.  (Can.)  224.  And 
see  Everhart  "s  Appeal,  106  Pa.  349. 
Compare   Hall   v.  Ridgelv,   33   Md.   308. 

18.  Herrell  r.  Board' of  Suprs.,  113 
Ya.  594,  75  S.  E.  87. 

[a]  Upon  amendment  of  the  dec- 
laration or  complaint,  the  plea  should 
be  set  up  immediately,  and  not  after 
an  examination  of  the  witnesses.  Griffin 
r.  Moore,  43  Md.  246. 

19.  Hardwick  v.  Ickler,  71  Minn.  25, 
73  N.  W.  519;  Trebbv  r.  Simmons,  38 
Minn.  508.  38  N.  W.  693.  See  also 
Retzer  v.  Wood,  109  U.  S.  1S5,  3  Sup. 
Ct.  164,  27  L.  ed.  900,  question  must 
be   raised   before   judgment. 

[a]  Plaintiff  Cannot  Urge  Against 
Counterclaim. — It  is  not  ''in  further- 
ance of  justice"  to  allow  a  plaintiff, 
after  judgment,  to  plead  the  statute 
of  limitations  to  a  counterclaim  set  up 
in  defendant 's  answer,  where  an  op- 
portunitv  to  reply  had  been  given  the 
plaintiff!  Clintoii  v.  Eddv,  54  Barb. 
(N.  Y.)   54,  37  How.  Pr.  23. 

[b]  In  an  action  of  account,  the 
plea  of  limitations  must  be  made  be- 
fore the  interlocutory  judgment  of 
quod  computet.  Black  v.  Nichols,  6S 
Me.  227.  See  also  Smith  r.  Bradley, 
39  Yt.  366. 

[c]  It  cannot  be  pleaded  after 
office  judgment.  Smith  i".  Stoops,  1 
Craneh  C.  C.  238,  22  Fed.  Cas.  No. 
13.110.  But  see  Morgan  v.  Evans,  2 
Craneh  C  C.  70.  17  Fed.  Cas.  No. 
9,800;  Mechanics'  Bank  of  Alexandria, 
r.  Lynn,  2  Craneh  C.  C.  246,  16  Fed. 
Oas.No.  9,384,  both  holding  it  could 
be  set  up  at  first  term  after  office 
judgment. 

20.  Bav  Yiew  Brewing  Co.  r.  Grubb, 
31  Wash."  34,  71  Pac.  553.  Compare 
Tomlin's  Admr.  v.  How's  Admr.,  Gilm. 
(21  Va.)   1. 

21.  See  the  following:  U.  S. — Upton 
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eases  where  a  trial  is  to  be  had  de  novo,  as  on  appeal  from  a  justice's 
court,^^  or  where  the  bar  of  the  statute  is  directed  against  some  pro- 
ceeding sought  to  be  brought  in  the  appellate  court ;"  but  to  be  avail- 
able in  the  latter  case  even  the  statute  must  be  interposed  in  apt  time.^* 

C.  Manner  of.^''  —  1.  In  General.  —  Asa  general  rule  advantage 
of  the  statute  of  limitations  may  be  claimed  by  demurrer,  by  plea,  or 
by  the  answer,  according  to  the  case  as  presented  by  the  pleading  set- 
ting out  the  claim  sought  to  be  barred,  and  the  practice  obtaining  in 
the  venue  of  the  action. ^^  Since  the  defense  to  be  availed  of  must  be 
pleaded,^'^  it  cannot  be  invoked  by  objecting  to  the  admission  of  testi- 
mony, nothing  appearing  on  the  face  of  tlie  petition  to  show  that  the 
claim  was  barred;^*  nor  can  it  be  raised  by  a  demurrer  to  plaintiff's 
evidence, 2^  or  by  an  exception  to  an  order  of  court  allowing  an  amend- 
ment to  be  filed.^° 

By  Motion.  — As  a  general  rule  the  defense  of  the  statute  of  limita- 
tions cannot  be  raised  by  motion, ^^  either  to  strike  out,^^  or  for  a  non- 
suit,^'^  or  in  arrest  of  judgment,^*  or  to  vacate  an  order  of  arrest. ^° 
But  a  motion  to  dismiss  will  be  granted  in  some  jurisdictions,  where 


V.  McLaughlin,  105  U.  S.  640,  26  L. 
ed.  1197;  Johnsonburg  Vitrified  Brick 
Co.  V.  Yates,  177  Fed.  389,  101  C.  C| 
A.  553.  Ark.— Shirey  v.  Clark,  72  Ark. 
539,  81  S.  W.  1057.  Neb.— Bell  v.  Rice, 
50  Neb.  547,  70  N.  W.  25.  P.  R.— Feliu 
f.  Narvaez,  12  Porto  Eico  131. 
See  also  infra,  VI. 

22.  Nunn  v.  Edmiston,  9  Tex.  Civ. 
App.  562,  29  S.  W.  1115.  See  also  18 
Standard  Proc.  328. 

23.  Rudolph  V.  Rudolph,  50  Colo. 
243,  114  Pac.  977. 

24.  Haley  v.  Elliott,  20  Colo.  199,  37 
Pac.  27.  And  see  Rudolph  t.  Rudolph, 
50  Colo.  243,  114  Pac.  977. 

[a]  That  is,  it  must  be  interposed 
at  a  preliminary  stage  of  the  proceed- 
ing, and  before  issue  joined  upon  the 
merits.  Haley  v.  Elliott,  20  Colo.  199, 
37  Pac.  27. 

25.  By  replication  or  reply,  see 
infra,  III,  C,  4. 

26.  See  the  following:  U.  S. — Con- 
roy  V.  Oregon  Construction  Co.,  10 
Sawy.  630,  23  Fed.  71.  Ala.— Thomp- 
son V.  Parker,  68  Ala.  387.  Ariz. 
Wagner  v.  Boyce,  6  Ariz.  71,  52  Pac. 
1122.  Ark. — Morgan  r.  Kendrick,  91 
Ark.  394,  121  S.  W.  278,  134  Am.  St. 
Rep.  78.  Me.— Gray  v.  Day,  109  Me. 
492,  84  Atl.  1073,  43  L.  R.  A.  (N.  S.) 
535.  Mo. — Coudrey  i\  Gilliam,  60  Mo 
86.  N.  H.— Pearson  v.  Fames,  3  N.  H. 
523;    also   infra,    TIT,    C,   2    and    3. 

[a]  An  executor  or  administrator 
may  avail  himself  of  defense  by  plea. 
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by  answer,  or  by  exceptions  to  the 
commissioner's  report.  Leith's  Admr. 
r.  Carter's  Admr.,  83  Va.  889,  5  S.  E. 
584. 

27.  See  supra.  III,  A. 

28.  Vogel  r.  Kennedy,  127  Mo.  App. 
228,  104  S.  W.  1151. 

Necessity  for  pleading  gensrally,  see 
supra,  III,  A,  1. 

29.  Davis  r.  Millikan,  8  Kan.  App. 
858,  54  Pac.  512. 

Raising  by  demurrer,  see  i7ifra,  III, 
C,   2. 

30.  Chicago  City  Ry.  Co.  v.  Cooney, 
196  111.  466,  63  N.  E.  1029,  affirming 
95   111.   App.   471. 

31.  See  infra,  the  cases  cited  in  suc- 
ceeding notes. 

32.  Ind. — Oolitic  Stone  Co.  r.  Ridge, 
174  Ind.  558,  91  N.  E.  944.  Kan.— Bald- 
win r.  Ohio,  63  Kan.  885,  65  Pac.  700. 
N.  Y. — Hanover  Nat.  Bank  r.  Oriental 
Bank,  162  App.  Div.  894,  146  N.  Y. 
Supp.   780. 

See  also  Winney  v.  Sandwich  Mfg. 
Co.,  86  Iowa  608,  53  N.  W.  421,  18 
L.  R.  A.  524. 

33.  Fitch  i:  Bill,  71  Conn.  24,  40 
Atl.  910.  But  compare  Coolidge  v. 
Alcock,  30  N.  H.  329,  holding  that 
where  a  defendant  is  entitled  to  a 
verdict  on  the  evidence,  a  nonsuit  may 
be  ordered  instead. 

34.  Coudrev  r.  Gilliam,  60  Mo.  86; 
Allen  r.  Word,  6  Humph.   (Tenn.)   284. 

85.  Arthurton  v.  Dalley,  20  How.  Pr. 
(N.  Y.)    311. 
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the  complaint  shows  on  its  face  that  the  cause  of  action  is  barredj^" 
even  where  a  plea  of  the  statute  of  limitations  has  been  theretofore 
filed.^^ 

2.  Demurrer.  —  a.  Generally.  —  In  common  law  actions,  before 
the  codes,  the  statute  of  limitations  could  not  be  raised  by  demurrer,^^ 
even  though  the  cause  of  action  set  forth  in  the  declaration  or  com- 
plaint appeared  to  be  barred.^^  And  this  rule  still  obtains  in  those 
states  where  the  common  law  practice  prevails  to  any  extent.*"  In 
equitable  suits  the  rule  is  different.'*^  In  suits  of  this  character,  the 
defendant  can  make  the  objection  by  demurrer,  where  it  affirmatively 
appears  upon  the  face  of  the  bill  that  the  prescribed  limitation  has  ex- 


36.  Davis  v.  Boyett,  120  Ga.  649,  48 
S.  E.  185,  102  Am.  St.  Rep.  118,  66 
L.  R.  A.  258;  Fox  v.  Ziehme,  30  Okla. 
673,  120  Pac.  285. 

37.  Cleveland  v.  Walden,  62  Ga. 
163. 

38.  See  the  following:  U.  S.— Che- 
mung Canal  Bank  v.  Lowery,  93  U.  S. 
72,  23  L.  ed.  806.  Ark.— Riley  v.  Nor- 
man, 39  Ark.  158.  Cal. — Smith  v. 
Richmond,  19  Cal.  476;  Barringer  v. 
Warden,  12  Cal.  311.  111.— Wall  v. 
Chesapeake  &  O.  R.  Co.,  200  111.  66, 
65  N.  E.  632.     Ind.— Matlock  v.  Todd, 

25  Ind.  128.  la.— Wapello  r.  Bigham, 
10  Iowa  39,  74  Am.  Dec.  370;  Sleeth 
V.  Murphy,  Morris  321,  41  Am.  Dec. 
232.  Kan.— Zane  r.  Zane,  5  Kan.  134. 
Minn. — Humphrey  v.  Carpenter,  39 
Minn.  115,  39  N.  W.  67.  Miss.— Hines 
V.  Potts,  56  Miss.  346.  W.  Va.— Lam- 
bert r.  Ensign  Mfg.  Co.,  42  W.  Va.  813, 

26  S.  E.  431. 

[a]  The  defense  could  only  be  raised 
by  pleading  it,  so  that  the  plaintiff 
might,  if  he  desired  or  could,  avoid 
the  bar  by  replying  facts  which  pre- 
vent it.  See  la'.— Wapello  r.  Bigham, 
10  Iowa  39,  74  Am.  Dec.  370.  Minn. 
Humphrey  v.  Carpenter,  39  Minn.  115, 
39  N.  W.  67.  Miss.— Hines  v.  Potts, 
56  Miss.  346.  W.  Va.— Lambert  v. 
Ensign  Mfg.  Co.,  42  W.  Va.  813,  26 
S.  E.  431.  As  to  necessity  for  specially 
pleading  statute  of  limitations,  see 
infra,  III,  C,  3,  a. 

39.  See  the  following:  Cal.— Smith 
V.  Richmond,  19  Cal.  476.  Bl.— Wall 
V.  Chesapeake  &  O.  R.  Co.,  200  111.  66, 
65  N.  E.  632.  la.— Sleeth  r.  Murphy, 
Morris  321,  41  Am.  Dec.  232.  Kan. 
Zane  v.  Zane,  5  Kan.  134.  Miss.— Hines 
V.   Potts,   56   Miss.   346. 

40.  See  the  following:  U.  S.— Che- 
mung Canal  Bank  v.  Lowery,  93  U.  S. 


72,  23  L.  ed.  806;  Gray  v.  Grand  Trunk 
Western  Ry.  Co.,  156  Fed.  736,  84  C. 
C.  A.  392.  Ala.— Huss  v.  Central  R. 
and  Banking  Co.,  66  Ala.  472.  lU. 
Heimberger  r.  Elliot  F.  &  Switch  Co., 
245  111.  448,  92  N.  E.  297;  Gunton  v. 
Hughes,  181  111.  132,  54  N.  E.  895; 
Gebhart  v.  Adams,  23  111.  397,  76  Am. 
Dec.  702;  Rich  v.  Scalio,  115  111.  App. 
166.  Mass.— Miller  v.  Aldrich,  202 
Mass.  109,  88  N.  E.  441,  132  Am.  St. 
Rep.  480;  McRae  v.  New  York,  New 
Haven,  etc.  R.  Co.,  199  Mass.  418,  85 
N.  E.  425;  Hodgdon  v.  Haverhill,  193 
Mass.  327,  79  N.  E.  818.  Mich.— Town- 
shit)  of  Forrest  v.  American  Bonding 
Co.",  180  Mich.  90,  146  N.  W.  416; 
Harper  v.  Corcoran,  166  Mich.  474,  132 
N.  W.  106;  First  Nat.  Bank  r.  Steel, 
136  Mich.  588,  99  N.  W.  786;  Renac- 
kowsky  V.  Board  of  Comrs.,  122  Mich. 
613,  81  N.  W.  581.  N.  J.— Callan  r. 
Bodine,  81  N.  J.  L.  240,  79  Atl.  1057. 
Pa.— Barclay  r.  Barclay,  206  Pa.  307, 
55  Atl.  985.  Compare  Crawford  r. 
Schaeffer,  8  Pa.  Dist.  32,  22  Pa.  Co. 
Ct.  79,  43  W.  N.  C.  359. 

fa]" The  defendant  cannot  demur  to 
a  declaration  even  where  it  appears  on 
its  face  that  the  limitation  prescribed 
by  the  statute  has  expired,  because  the 
plaintiff  would  thus  be  deprived  of  the 
opportunity  of  replying  and  pleading 
any  matter  which  would  prevent  the 
bar  from  attaching.  The  defendant 
must  plead  the  statute  if  he  wishes 
to  avail  himself  of  it."  Wall  r.  Ches- 
apeake &  Ohio  R.  Co.,  200  111.  66,  65 
N.  E.  632. 

41.  See  the  following:  Cal. — Smith 
r.  Richmond,  19  Cal.  476;  Barringer  r. 
Warden,  12  Cal.  311.  Ga.— Pendley  r. 
Powers,  129  Ga.  69,  58  S.  E.  653.  Bl. 
Wall  r.  Chesapeake  &  O.  R.  Co.,  200 
111.  66,  65  N.  E.  632.  Kan.— Zane  v. 
Zane,   5   Kan.   134.     Minn.— Humphrey 
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pired,*2  and  no  eirpumstances  are  stated  which  take  the  case  out  of  the 
operation  of  the  act."  And  under  the  code  system,  the  equity  rule  has 
been  very  generally  adopted,  regardless  of  whether  the  cause  of  action 
is  in  its  nature  legal  or  equitable.**  In  such  jurisdictions,  therefore,  if 
it  affirmatively  appears,  upon  the  face  of  the  declaration  or  complaint, 
that  the  statute  of  limitations  has  run  against  the  cause  of  action  set 


V.  Carpenter,  39  Mnn.  115,  39  N.  W. 
67. 

See  also  the  cases  cited  in  the  next 
note. 

42.     See  the  following:  U.  S. — Nash 
V.   Ingalls,   101   Fed.    645,   41   C.   C.   A. 
545;    Patterson   v.   Thompson,    90   Fed. 
647;    Brown    v.    John    V.    Farwell    Co., 
74    Fed.    764;    Comrs.    of    the    Sinking 
Fund  of  Louisville  v.  Buekner,  48  Fed. 
'533;    Rich    v.    Bray,    37    Fed.    273,    2 
L.  E.  A.  225;  Sheldon  r.  Keokuk  Nor- 
thern Line  Packet  Co.,  10  Biss.  470,  8 
Fed.    769;    Wisner   v.   Ogden,   4   Wash. 
C.    C.    631,    30    Fed.    Cas.    No.    17,914. 
Ala. — Jefferson   County   Sav.    Bank    v. 
Barbour  Plumbing  &  Electric  Co.,  191 
Ala.  238,  68  So.  43;  Van  Ingin  v.  Duf- 
fin,   158   Ala.  318,  48  So.  507,  132   Am. 
St.   Eep.    29;    Lady   Ensley    Coal,   Iron 
&  E.  R.   Co.  r.   Gordon,   155   Ala.   528, 
46    So.   983;    Love   v.   Butler,    129    Ala.  , 
531,  30  So.  735;  Whaley  r.  Wilson,  112 
Ala.    627,    20    So.     922;     Lovelace     r. 
Hutchinson,   106   Ala.  417,   17   So.   623; 
McDowell    V.    Brantley,    80    Ala.    173; 
Thompson  v.  Parker,  68   Ala.  387;  Un- 
derhill  r.  Mobile  Fire  Department  Ins. 
Co.,  67  Ala.  45;  Bercy  r.  Lavretta,  63 
Ala.    374;    Owens    r.    Corbitt,    57    Ala. 
92;    Nimmo    v.    Stewart,    21    Ala.    682. 
Ark.— Evans  v.   Pettus,   112    Ark.    572, 
166    S.    W.    955;    Mueller    v.    Light,   92 
Ark.   522,   123   S.  W.   646,  31   L.   E.   A. 
(N.  S.)    21;   Eiley   v.  Norman,  39   Ark. 
158;    Lawson's    Admr.    v.    Badgett,    20 
Ark.    195;    Faulkner    v.    Thompson,    14 
Ark.  478.   Cal.— Smith   r.   Eedmond,   19 
Cal.  476;  Barringer  r.  Warden,  12  Cal. 
311.     Fla. — Erickson    r.   Insurance    Co. 
of  North   America,  66  Fla.   154,  63  So. 
716;    Dees    r.    Smith,    55    Fla.    652,    46 
So.  173.     Ga. — Caldwell  v.  Montgomery, 
8  Ga.  106.     111.— Bavlev  v.  Nichols,  263 
m.   116,   104  N.   E.   1054;   Lancaster  r. 
Springer,    239    111.    472,   88    N.    E.    272; 
Fulton  r.  Northern  111.  College,  158  111. 
333,  42  N.  E.  138;  People  v.  Boyd,  132 
111.    60,    23    N.    E.    342;     Wieczorek    v. 
Adamski,   114  111.   App.   161;    Hubbard 
V.  U.  S.  Mortgage  Co.,  14  HI.  App.  40. 
la.— Cooley  r.  Maine,  163  Iowa  117,  143 
N.  W.  431;  Phares  r.  Walters,  6  Iowa 
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106.  Kan. — Zane  v.  Zane,  5  Kan.  134. 
Ky. — Gowdy  v.  Johnson,  104  Ky.  648, 
47  S.  W.  624,  44  L.  E.  A.  400;  John- 
son f.  Robertson,  20  Ky.  L.  Rep.  135, 
45  S.  W.  523.  Me.— Baxter  v.  Moses, 
77  Me.  465,  1  Atl.  350,  52  Am.  Eep. 
783;  Mooers  v.  Kennebec  &  P.  R.  Co., 
58  Me.  279.  Md.— Gephart  v.  Tavlor, 
124  Md.  Ill,  91  Atl.  772;  Emerson  v. 
Gaither,  103  Md.  564,  64  Atl.  26,  8 
L.  R.  A.  (N.  S.)  738;  Meyer  r.  Saul, 
82  Md.  459,  33  Atl.  539.  Mich.— Mc- 
Lean V.  Barton,  Harr.  279.  Minn. 
Humphrev  t.  Carpenter,  39  Minn.  115, 

39  N.  W.'67.  IMiss.- Central  Trust  Co. 
f.  Meridian  Light  &  Ry.  Co.,  64  So. 
216;   Thames  v.  Mangum,  87  Miss.  575, 

40  So.  327;  McNair  v.  Stanton,  57  Miss. 
298;  Maddux  v.  Jones,  51  Miss.  531; 
Matthews  v.  Santheimer,  39  Miss.  174; 
Ingraham  r.  Regan,  23  Miss.  213; 
Dickson  v.  Miller,  11  Smed.  &  M.  594, 
49  Am.  Dec.  71.  N.  J. — Wallace  v.  Cow- 
ard, 79  N.  J.  Eq.  243,  81  Atl.  739. 
N,  Y.— Muir  v.  The  Trustees  of  the 
Leake  &  Watts  Orphan  House,  3  Barb. 
Ch.  477.  R.  L — Warren  r.  Providence 
Tool  Co.,  19  R.  I.  360,  33  Atl.  876. 
Tenn. — Wyatt  v.  Luton,  10  Heisk.  458; 
Dunlap  r.  Gibbs,  4  Yerg.  94;  MeClung 
1-.  Sneed,  3  Head  218.  Vt.— Wilder 's 
Exr.  r.  Wilder,  82  Vt.  123,  72  Atl.  203. 

1  W.     Va. — W^ait     v.     Homestead     Bldg. 

1  Assn.,  76  W.  Va.  431,  85  S.  E.  637; 
Bragg  r.  Wiseman,  55  W.  Va.  3.30,  47 
S.  E.  90.  Eng.— Hoare  r.  Peck,  2  L.  J. 
Ch.  123,  6  Sim.  51,  58  Eng.  Reprint 
514;  Foster  v.  Hodgson,  19  Ves.  Jr. 
180,  34  Eng.  Eeprint  485. 

43.  Erickson  v.  Insurance  Company 
of  North  America,  66  Fla.  154,  63  So. 
716;  Dees  v.  Smith,  55  Fla.  652,  46 
So.  173.  See  generally  the  cases  cited 
in  the  preceding  note. 

44.  See  the  following:  Cal. — Smith 
17  Eichmond,  19  Cal.  476;  Barringer  v. 
Warden,  12  Cal.  311.  Ga.— Pendlev  r. 
Powers,  129  Ga.  69,  58  S.  E.  653. 
Kan. — Zane  v.  Zane,  5  Kan.  134.  Minn. 
Humphrey  r.  Carpenter,  39  Minn.  115, 
39  N.  W.'67;  also  the  cases  cited  infra, 
the  next  note. 
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up  therein,  the  declaration  or  complaint  will  be  considered  defective, 
and  subject  to  demurrer,*"  thougli  in  some  jurisdictions  the  statute 
cannot  ])e  raised  by  demurrer  in  actions  at  law,  except  in  cases  where 
the  complaint  shows  affirmatively,  not  only  that  the  statutory  period 


But  see  Domingo  v,  Osario,  7  Phil. 
Isl.  405. 

45.  See  the  following:  U.  S. — Bau- 
serman  v.  Blunt,  147  U.  S.  647,  13  Sup. 
Ct.  466,  37  L.  ed.  316;  Davis  v.  Mills, 
121  Fed.  703,  58  C.  C.  A.  123;  Batican 
V.  Terminal  E.  Assn.,  114  Fed.  666; 
Patterson  v.  Thompson,  90  Fed.  647; 
Conroy  v.  Oregon  Construction  Co.,  10 
Sawy.  630,  23  Fed.  71;  Green  v.  Coos 
Bay  Wagon  Eoad  Co.,  10  Sawy.  625, 
23  Fed.  67.  Ariz.— Motes  v.  Gila  Val- 
ley, etc.  R.  Co.,  8  Ariz.  50,  68  Pac. 
532;  "Wagner  v.  Boyce,  6  Ariz.  71,  52 
Pac.  1122.  Ark. — Rogers  v.  Ogburn, 
116  Ark.  233,  172  S.  W.  867;  Anthony 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  108 
Ark.  219,  157  S.  W.  394;  Earnest  v.  St. 
Louis,  M.  &  S.  E.  E.  Co.,  87  Ark.  65, 
112  S.  W.  141;  Collins  v.  Mack,  31 
Ark.  684;  McGehee  v.  Blackwell,  28 
Ark.  27  (see  note  in  39  L.  ed.  [U.  S.] 
984);  Sullivan  v.  Hadley,  16  Ark.  129; 
Faulkner  v.  Thompson,  14  Ark.  478. 
Cal. — California  Safe  Deposit  &  Trust 
Co.  r.  Sierra  Valleys  R.  Co.,  158  Cal. 
690,  112  Pac.  274,  Ann.  Cas.  1912A, 
729;  Palmtag  v.  Roadhouse,  34  Pac. 
Ill;  Mason  v.  Cronise,  20  Cal.  211; 
Smith  r.  Richmond,  19  Cal.  476;  Smith 
V.  Hall,  19  Cal.  85;  Ord  v.  De  La 
Guerra,  18  Cal.  67;  Barringer  v.  War- 
den, 12  Cal.  311.  Colo. — Yost  v.  Irwin, 
53  Colo.  269,  125  Pac.  526;  Brown  v. 
Bell,  46  Colo.  163,  103  Pac.  380,  133 
Am.  St.  Rep.  54.  23  L.  R.  A.  (N.  S.) 
1096;  Peck  Lateral  Ditch  Co.  r.  Pella 
Irr.  Ditch  Co.,  19  Colo.  222,  34  Pac. 
988;  Buckingham  v.  Orr,  6  Colo.  587; 
Pipe  V.  Smith,  5  Colo.  146.  Conn. 
Hartford  &  C.  W.  R.  Co.  v.  Montague, 
72  Conn.  687,  45  Atl.  961.  Ga.— Small 
v.  Jones,  138  Ga.  521,  75  S.  E.  605; 
McClaren  r.  Williams,  132  Ga.  352,  64 
3.  E.  65;  Thornton  v.  Jackson,  129  Ga. 
700,  59  S.  E.  905;  Pendley  v.  Powers, 
129  Ga.  69,  58  S.  E.  653;  Georgia  R. 
&  Bkg.  Co.  r.  Kent,  92  Ga.  782,  19 
3.  E.  720;  Hicks  v.  Moyer,  10  Ga.  App. 
188,  73  S.  E.  754.  Idaho.— Chemung 
Min.  Co.  V.  Hanley,  9  Idaho  786,  77 
Pac.  226;  Rvan  v.  Woodin,  9  Idaho  525, 
75  Pac.  261.  Ind.— Oolitic  Stone  Co. 
r.  Ridge,  174  Ind.  558,  91  N.  E.  944; 
The  Dorsey  Mlachine  Co.  v.  McCaffrey, 


139  Ind,  545,  38  N.  E.  208,  47  Am. 
St.  Rep.  290;  Kennedy  v.  Warnica,  136 
Ind.  161,  36  N.  E.  22;  Shewalter  v. 
Bergman,  123  Ind.  155,  23  N.  E.  686. 
la.— Ceprley  v.  Town  of  Paton,  120 
Iowa  559,  95  N.  W.  179;  Jean  v.  Hen- 
nessy,  69  Iowa  373,  28  N.  W.  645; 
Springer  r.  Clay,  35  Iowa  241;  Moul- 
ton  V.  Walsh,  30  Iowa  361;  Miller  v. 
Dawson,  26  Iowa  186;  Lawrence  v. 
Sinnamon,  24  Iowa  80;  Shorick  v. 
Bruce,  21  Iowa  305.  Kan.— Perry  v. 
Robertson,  96  Kan.  96,  150  Pac.  223; 
Walker  v.  Fleming,  37  Kan.  171,  14 
Pac.  470;  Doyle  v.  Doyle,  33  Kan.  721, 
7  Pac.  615;  Zane  v.  Zane,  5  Kan.  134; 
Hunt  V.  Jetmore,  9  Kan.  App.  333,  61 
Pac.  325;  School  District  v.  Herr,  6 
Kan.  App.  861,  50  Pac.  101.  Minn. 
Ferrier  v.  McCabe,  129  Minn.  342,  152 
N.  W.  734;  Thornton  r.  East  Grand 
Forks,  106  Minn.  233,  118  N.  W.  834; 
Humphrey  v.  Carpenter,  39  Minn.   115, 

39  N.  W.  67.  Mo.— Garth  v.  Motter, 
248  Mo.  477,  154  S.  W.  733;  State  v. 
Spencer,  79  Mo.  314;  Henoch  r.  Chaney, 
61  Mo.  129;  Coudrev  v.  Gilliam,  60  Mo. 
86;  State  v.  Bird,  22  Mo.  470;  Canada 
f.  Daniel,  175  Mo.  App.  55,  157  S.  W. 
1032;  St.  Louis  Gaslight  Co.  v.  St. 
Louis,  11  Mo.  App.  5.5,  afjinned  in  84 
Mo.  202.  Neb.— Bank  of  Miller  v. 
Moore,  81  Neb.  566,  116  N.  W.  167; 
Best  V.  Zutavern,  53  Neb.  604,  74  N. 
W.  64;  Merriam  v.  Miller,  22  Neb.  218, 
34  N.  W.  625.  Nev.— State  r.  Yellow 
Jacket  S.  Min.  Co.,  14  Nev.  220.  N.  Y. 
Gilleran  v.  Colby,  164  App.  Div.  608, 
150  N.  Y.  Supp.  326.  Ohio.— Osborn 
V.  Portsmouth  Nat.  Bank,  61  Ohio  St. 
427,  56  N.  E.  197;  Douglas  r.  Corrv, 
46  Ohio  St.  349,  21  N.  E.  440,  15  Am. 
St.  Rep.  604;  Combs  v.  Watson,  32  Ohio 
St.  228;  Vore  v.  Woodford,  29  Ohio  St. 
245;  McKinney  i.  McKinnev,  8  Ohio 
St.  423;  Sturges  r.  Burton,  8  Ohio  St. 
215,  72  Am.  Dec.  582.  Okla,— Webb  f. 
Logan,  150  Pac.  116;  Martin  r.  Gassert, 

40  Okla.  608,  139  Pac.  1141;  Missouri, 
K.  &  T.  R.  Co.  V.  Wilcox.  32  Okla.  51, 
121  Pac.  656;  Fox  v.  Ziehme,  30  Okla. 
673,  120  Pac.  285;  Betz  v.  Wilson,  17 
Okla.  383,  87  Pac.  844.  Ore.— Aus- 
plund  V.  Aetna  Indemnity  Co.,  47  Ore. 
10,    81    Pac.    577,    82    Pac.    12;    Spaur 
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has  elapsed,  but  that  no  facts  exist  which  would  take  the  case  out  of 
the  operation  of  the  statute.*" 

The  rule  is  held  strictly  in  some  states,  however,  that  it  must  affirm- 
atively and  clearly  appear  on  the  face  of  the  bill  or  complaint  that 
the  action  is  barred ;  if  the  demand  in  suit  be  in  truth  barred,  but  that 
fact  is  not  apparent  upon  the  face  of  the  bill  or  complaint,  the  defend- 
ant must  interpose  the  defense  in  his  answer,  as  by  plea  under  the  old 
system ;  it  cannot  be  raised  by  demurrer.*^    And  where  the  bill  or  com* 


V.  McBee,  19  Ore.  76,  23  Pac.  818. 
Term. — Thompson  r.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  109  Tenn.  268,  70 
S.  W.  612.  Tex.— Hudson  v.  Wheeler, 
34  Tex.  356;  Rivers  v.  Washington,  34 
Tex.  267;  Smith  v.  Fly,  24  Tex.  345, 
76  Am.  Dec.  109;  McClenney  v.  Mc- 
Clenney,  3  Tex.  192,  49  Am.  Dec.  738; 
Swenson  v.  Walker's  Admrs.,  3  Tex 
93;  Oswald  f.  Giles  (Tex.  Civ.  App.), 
178  S.  W.  677;  Cotton  v.  Garza  (Tex. 
Civ.  App.),  153  S.  W.  412;  Home  Inv. 
Co.  V.  Strange  (Tex.  Civ.  App.),  152 
S.  W.  510;  McClellan  v.  Pye  (Tex. 
Civ.  App.),  142  S.  W.  99;  Schutz  v. 
Burges,  50  Tex.  Civ.  App.  249,  110 
S.  W.  494;  Dwight  v.  Matthews  (Tex. 
Civ.  App.),  60  S.  W.  805;  Campbell  v. 
Houchin  (Tex.  Civ.  App.),  35  S.  W. 
753.  Wis. — Lutien  v.  Kewaunee,  143 
Wis.  242,  126  N.  W.  662,  127  N.  W. 
942;  Tucker  v.  Lovejoy,  73  Wis.  66, 
40  N.  W.  627;  George  v.  Chicago,  M. 
&  St.  P.  Rv.  Co.,  51  Wis.  603,  8  N.  W. 
374;  Howell  v.  Howell,  15  Wis.  55; 
Peck  V.  Cheney,  4  Wis.  249;  Parker 
V.  Kane,  4  Wis.  1,  65  Am.  Dec.  283. 
Wyo. — Union  Stock  Yards  Nat.  Bank 
r.  Maika,  16  Wyo.  141,  92  Pac.  619, 
125  Am.  St.  Rep.  1032. 

46.  See  the  following:  Rogers 
V.  Ogburn,  116  Ark.  233,  172  S.  W. 
867;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
r.  Brown,  49  Ark.  253,  4  S.  W.  781; 
Dowell  V.  Tucker,  46  Ark.  438;  Hutch- 
inson i\  Hutchinson,  34  Ark.  164;  Col- 
lins V.  Mack,  31  Ark.  684;  Rob- 
erts V.  Smith,  165  Ind.  414,  74  N.  E. 
894;  The  Dorsey  Machine  Co.  v.  Mc- 
Caffrey, 139  Ind.  545,  38  N.  E.  208,  47 
Am.  St.  Rep.  290;  Kennedy  v.  Warnica, 
136  Ind.  161,  36  N.  E.  22;  Shewalter 
1-.  Bergman,  123  Ind.  155,  23  N.  E. 
686;  Hogan  r.  Robinson,  94  Ind.  138; 
Newsom  f.  Board  of  Comrs.,  92  Ind. 
229;  State  ex  rel.  Clawson  v.  Younts, 
89  Ind.  313;  Lucas  r.  Labertue,  88 
Ind.  277;  Board  of  Comrs.  of  Cass 
County  r.  Adams,  76  Ind.  504;  Kent 
V.   Taggart,  68  Ind.   163;   McCallam  v. 
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Pleasant 's  Admr.,  67  Ind.  542;  Kent 
V.  Parks,  67  Ind.  53;  Cravens  v.  Dun- 
can, 55  Ind.  347;  McNear  v.  Roberson, 
12  Ind.  App.  87,  39  N.  E.  896;  Medsker 
f.  Pogue,  1  Ind.  App.  197,  27  N.  E. 
432. 

See  also  School  District  v.  Herr,  6 
Kan.  App.  861,  50  Pac.  101. 

[a]  In  Kentucky  (1)  it  has  been  held 
that  when  the  declaration  or  complaint 
showed  that  the  action  was  barred,  and 
that  plaintiff  was  not  within  any  of 
the  exceptions  contained  in  the  statute 
which  saved  his  rights  to  sue,  the  ques- 
tion could  be  raised  by  demurrer.  Still- 
well  V.  Leavy,  84  Ky.  379,  1  S.  W. 
590;  Chiles  r.  Drake,  2  Mete.  146,  74 
Am.  Dec.  406;  French  r.  Bowling,  27  Ky. 
L.  Rep.  639,  85  S.  W.  1182.  (2)  "That 
rule,  however,  is  rarely  applicable,  and 
it  is  now  well  settled  that  as  the  plea 
of  the  statute  is  a  personal  one  which 
a  party  may  or  may  not  desire  to 
avail  himself  of,  the  question  cannot 
be  raised  by  demurrer,  but  the  statute 
of  limitations  must  be  pleaded." 
Da  vies'  Exr.  v.  City  of  Louisville,  159 
Ky.  252,  166  S.  W.  969.  To  same  effect, 
see  City  of  Louisville  i'.  O'Donaghue, 
157  Ky.  243,  162  S.  W.  1110;  Kraver 
V.  City  of  Henderson,  155  Ky.  633, 
160  S.  W.  257;  Hackett  r.  State  Bank 
&  Trust  Co.,  155  Ky.  392,  159  S.  W. 
952;  Baker  v.  Begley,  155  Ky.  234,  159 
S.  W.  691;  Swinebroad  v.  Wood,  123 
Ky.  664,  97  S.  W.  25. 

47.  See  the  following:  U.  S.— Hutch- 
ings  V.  Lamson,  96  Fed.  720,  37  C.  C. 
A.  564;  Barnes  v.  Union  Pac.  Rv.  Co., 
54  Fed.  87,  4  C.  C.  A.  199;  Robinson 
f.  Mutual  Reserve  Life  Ins.  Co.,  175 
Fed.  629;  London  Guarantee  &  Acci- 
dent Co.  V.  Bell  Telephone  Co.,  171 
Fed.  278;  Doherty  r.  Lvnett,  155  Fed. 
681;  United  States  r.  Brown,  41  Fed. 
481 ;  Sheldon  r.  Keokuk  Northern  Line 
Packet  Co.,  10  Biss.  470,  8  Fed.  769; 
Wilkinson  v.  Pomeroy,  10  Blatchf.  524, 
29  Fed.  Cas.  No.  17,675.  Ala.— Gulf 
Red   Cedar  Co.  v.   Crenshaw,   138   Ala. 
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plaint,  seeking  to  enforce  a  claim,  which  on  its  face  is  barred  by  the 
statute  of  limitations,  avers  facts  which,  if  true,  operate  to  avoid  the 
bar  of  the  statute,  the  demurrer  should  be  overruled.^**  The  bar  of  the 
statute  of  limitations  does  not  appear  on  the  face  of  the  complaint  if  it 
does  not  appear  when  the  cause  of  action  arose,*^  or  when  the  action 


134,  35  So.  50;  Norton  v.  Kumpe,  121 
Ala.  446,  25  So.  841;  Beadle  v.  Seat, 
102  Ala.  532,  15  So.  243;  Stevenson  t: 
Anderson,  87  Ala.  228,  6  So.  285  Aik. 
St.  Louis,  I.  M.  &  S.  Ey.  v.  Brown, 
49  Ark.  253,  4  S.  W.  781;  Hutchinson 
V.  Hutchinson,  34  Ark.  164;  Collins  v. 
Mack,  31  Ark.  684.  Cal.— Etchas  v. 
Orena,  127  Cal.  588,  60  Pac.  45;  Lloyd 
r.  Davis,  123  Cal.  348,  55  Pac.  1003; 
Kraner  v.  Halsev,  82  Cal.  209,  22  Pac. 
1137;  Wise  r.  Hogan,  77  Cal.  184,  19 
Pac.  278;  Harmon  v.  Page,  62  Cal. 
448;  Smith  v.  Richmond,  19  Cal.  476; 
Barringer  v.  Warden,  12  Cal.  311; 
Pavlovich  v.  Pavlovich,  22  Cal.  App. 
500,  135  Pac.  303;  Keegin  v.  Jovce,  9 
Cal.  App.  207,  98  Pac.  396;  Donahue 
V.  Stockton  Gasi  &  El.  Co.,  6  Cal.  App. 
276,  92  Pac.  196.     Colo.— Hunt  v.  Hayt, 

10  Colo.  278,  15  Pac.  410.  Conn. 
O'Connor  v.  Waterburv,  69  Conn.  206, 
210,  37  Atl.  499.  Ga.— Brock  v.  Wildey, 
132  Ga.  19,  63  S.  E.  794;  Thornton  v. 
Jackson,  129  Ga.  700,  59  S.  E.  905; 
Pass  V.  Pass,  98  Ga.  791,  25  S.  E. 
752;  Coney  v.  Home,  93  Ga.  723,  20 
S.  E.  213;  Stringer  v.  Stringer,  93  Ga. 
320,   20   S.    E.   242;    Battle   v.   Durham, 

11  Ga.  17.  Ind.— Roberts  v.  Smith,  165 
Ind.  414,  74  N.  E.  894;  Swatts  r. 
Bowen,  141  Ind.  322,  40  N.  E.  1057; 
Dorsey  Machine  Co.  v.  McCaffrey,  139 
Ind.  545,  38  N.  E.  208,  47  Am.  St. 
Rep.  290;  Funk  r.  Davis,  103  Ind.  281, 
2  N.  E.  739;  Lucas  v.  Labertue,  88 
Ind.  277;  Dunn  V.  Tousey,  80  Ind.  288; 
Harper  v.  Terry,  70  Ind.  264;  Kent  v. 
Taggart,  68  Ind.  163;  Baugh  v.  Boles, 
66  Ind.  376;  Harlen  r.  Watson,  63  Ind. 
143;  Matlock  r.  Todd,  25  Ind.  128; 
Bowman  i\  Mallory,  14  Ind.  424;  Mc- 
Near  v.  Roberson,  12  Ind.  App.  87,  39 
N.  E.  896.  la.— Central  Trust  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  156  Iowa 
104,  135  N.  W.  721;  Goring  v.  Fitz- 
gerald, 105  Iowa  507,  75  N.  W.  358; 
District  Twp.  v.  Independent  Dist.,  69 
Iowa  88,  28  N.  W.  449;  Moulton  r. 
Walsh,  30  Iowa  361.  Kan.— Reed  v. 
Humphrey,  69  Kan.  155,  76  Pac.  390; 
Walker  v.  Fleming,  37  Kan.  171,  14 
Pac.  470;  Garfield  Township  r.  Dods- 
worth,  !?   Kan.  App.  752,  58  Pac.  565. 


Minn,— Gilbert  v.  Gilbert,  120  Minn. 
45,  138  N.  W.  943;  Fitger  Brewing  Co. 
1-.  American  Bonding  Co.,  115  Minn. 
78,  131  N.  W.  1067;  Humphrey  v.  Car- 
penter, 39  Minn.  11.5,  39  N.  W.  67. 
Mo.— Maddox  v.  Duncan,  62  Mo.  App. 
474.  Okla.— Tucker  v.  Hudson,  38  Okla. 
790,  134  Pac.  21.  R.  I.— Warren  v. 
Providence  Tool  Co.,  19  R.  I.  360,  30 
Atl.  876.  Tex. — Lewis  v.  Alexander,  51 
Tex.  578;  Kruegel  r.  Porter  (Tex.  Civ. 
App.),  136  S.  W.  801;  Threadgill  v. 
Shaw  (Tex.  Civ.  App.),  130  S.  W.  707. 
Wash. — Mounts  r.  Goranson,  29  Wash. 
261,  69   Pac.   740. 

[a]  The  statute  of  Hmitations  can- 
not be  invoked  by  demurrer  to  a  com- 
plaint for  personal  injuries,  since  the 
plaintiff  is  not  precluded  from  proving 
that  injury  occurred  on  a  later  date 
than  that  alleged  in  the  complaint. 
Bulkley  r.  Norwich  &  W.  Ry.  Co.,  81 
Conn.  284,  70  Atl.  1021,  129  Am.  St. 
Rep.  212. 

Setting  up  defense  by  plea  or  answer, 
see  infra,  III,  C,  3. 

48.  See  the  following:  Ala. — Cam- 
eron r.  Cameron,  82  Ala.  392,  3  So.  148. 
111. — Wieczorek  v.  Adamski,  114  111. 
App.  161.  Kan,— Christie  v.  Scott,  77 
Kan.   257,   94   Pac.   214. 

49.  Ala. — McCrearv  v.  Jones,  96  Ala. 
592,  11  So.  600.  Cal,— Kraner  v.  Hal- 
sey,  82  Cal.  209,  22  Pac.  1137;  Har- 
mon V.  Page,  62  Cal.  448;  Pavlovich 
f.  Pavlovich,  22  Cal.  App.  500,  1.35  Pac. 
303.  Md. — Sinclair  r.  Auxiliarv  Realty 
Co.,  99  Md.  223,  57  Atl.  664.  Mo. 
Phelps  County  v.  Bishop,  68  Mo.  250. 
Ohio. — See  Osborn  r.  Portsmouth  Nat. 
Bank,  61  Ohio  St.  427,  56  N.  E.  197. 
Tex, — Sievert  v.  Underwood,  58  Tex. 
Civ,  App.  421,  124  S.  W.  721,  where 
it  does  not  appear  when  contract,  on 
which  action  is  based,  was  made. 

fa]  Allegation  that  injiiry  occurred 
"on  or  about"  a  certain  day,  (1)  does 
not  aver  any  distinct  day,  and  it  does 
not  appear  when  the  cause  of  action 
arose  to  start  the  statute  of  limita- 
tion, and  the  objection  cannot  be 
raised  by  demurrer.  Conroy  r.  Oregon 
Construction  Co.,  10  Sawy.  630,  23  Fed. 
71.      (2)    But  an  allegation   that  libel- 
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was  commenced.^"  Where  the  complaint  alleges  continual  non-residence 
of  the  defendant  after  accrual  of  cause  of  action  it  cannot  be  said  that 
it  appears  on  the  face  of  the  complaint  that  the  action  is  barred  ;^^  and 
the  same  is  true  where  partial  payments  are  alleged  which  would  take 
the  case  out  of  the  statute.^^  It  has  been  held  that  the  bar  appears  on 
the  face  of  the  complaint  where  it  appears  from  a  reading  of  the  com- 
plaint and  summons  together.^" 

Effect  of  Statutes  Providing  for  Answer. —  The  fact  that  the  statute  or 
code  provides  that  the  objection  can  only  be  taken  by  answer  does  not 
alter  the  rule  that  the  objection  may  be  raised  by  demurrer  where  the 
declaration  or  complaint  shows  on  its  face  that  the  cause  of  action  is 
barred,  the  demurrer  being  for  that  purpose  a  sufficient  answer;^*  but 
upon  this  proposition,  there  are  authorities  to  the  contrary. ^^ 


ous  letter  written  "on  or  about  1882" 
shows  bar  of  statute  has  run  where 
action  commenced  in  1885  and  statute 
is  two  years.  Jean  v.  Hennessey,  69 
Iowa  373,  28  N.  W.  645. 

50.  Thompson  r.  Campbell,  121  Ind. 
398,  23  N.  E.  267;  Funk  r.  Davis,  103 
Ind.  281,  2  N.  E.  739:  Zaegel  v.  Kuster, 
51  Wis.  31,  7  N.  W.  781. 

[a]  Where  amended  complaint  does 
not  show  the  date  of  the  filing  of  the 
original  complaint  the  bar  does  not  ap- 
pear on  the  face  of  the  pleading.  Kal- 
teyer  v.  Wipff  (Tex.  Civ.  App.),  49  S.  W. 
1055.  See  also  Lloyd  v.  Davis,  123 
Cal.   348,   55   Pac.   1003. 

[b]  Because  the  complaint  was 
verified  after  the  statute  had  run,  it 
by  no  means  follows  that  the  action 
was  begun  after  the  statutory  bar  was 
complete.  Zaegel  v.  Kuster,  51  Wis. 
31,  7  N.  W.  781. 

51.  Eeed  v.  Humphrey,  69  Kan.  155, 
76  Pac.  390. 

52.  Ala. — Cameron  v.  Cameron,  82 
Ala.  392,  3  So.  148.  Minn.— Daven- 
port r.  Short,  17  IVDinn.  24;  Kennedy 
V.  Williams,  11  Minn.  314,  where  pay- 
ment alleged  but  date  thereof  not  giv- 
en it  cannot  be  said  that  statute  has 
run.  R.  I. — Warren  v.  Providence  Tool 
Co.,  19  R.  I.  360,  33  Atl.  876. 

53.  Patterson  v.  Thompson,  90  Fed.. 
647,  under  Oregon  statute.  See,  how- 
ever. Smith  V.  Day,  39  Ore.  531,  64 
Pac.  812,  65  Pac.  1055,  holding  that 
whether  a  complaint  is  demurrable  on 
the  ground  that  the  cause  of  action  is 
barred,  must  be  determined  from  its 
face  alone,  and  recourse  cannot  be  had 
to  the  return  of  summons  to  see  action 
was  commenced. 

54.  Ariz. — Motes  v.  Gila  Valley,  etc. 
E.  Co.,  8  Ariz.  50,  68  Pac.  532.    Tex. 
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Eivers  r.  Washington,  34  Tex.  267. 
Wis. — Paine  v.  Comstock,  57  Wis.  159, 
14  N.  W.  911;  Howell  v.  Howell,  15 
Wis.  55. 

[a]  "The  only  purpose  of  such 
statute  was  to  declare  that  the  right 
which  one  claimed  under  a  statute  of 
limitations  should  be  specially  pleaded, 
and  could  not  be  taken  advantage  of 
unless  it  was  specially  pleaded.  Where 
a  complaint  reveals  a  condition  which 
may  be  pleaded  as  a  defense,  such 
defense  may  be  pleaded  in  any  of  the 
pleas  known  to  our  statute."  Motes 
V.  Gila  Yal.  G.  &  N.  Rv.  Co.,  8  Ariz. 
50,  68  Pac.  532. 

Necessity  for  special  demurrer,  how- 
ever, see  vifra,  III,  C,  2,  b. 

55.  See  the  following:  Mont. — Dol- 
enty  v.  Broadwater  Countv,  45  Mont. 
261,  122  Pac.  919;  State  W  reL  Kol- 
bow  V.  District  Court,  38  Mont.  415, 
100  Pac.  207;  Grogan  r.  Valley  Trad- 
ing Co.,  30  Mont.  229,  76  Pac.  211. 
N.  Y.— Sands  v.  St.  John,  36  Barb. 
628,  23  How.  Pr.  140;  Genet  r.  Tall- 
madge,  45  Him  590.  10  N.  Y.  St.  42, 
overruling  1  Code  Rep.  (N.  S.)  346,  2 
Edm.  Sel.  Cas.  318.  N.  D.— Shane  v. 
Peoples,  25  N.  D.  188,  141  N.  W.  737. 
S.  D.— Moore  v.  Persson,  21  S.  D.  290, 
111  N.  W.  633;  State  ex  rel.  Berge  f. 
Patterson,  18  S.  D.  251,  100  N.  W. 
162;  Mever  r.  School  Dist.  No.  31,  4 
S.  D.  420,   57   N.  W.   68. 

[a]  In  North  Carolina,  the  code  re- 
quires the  defense  to  be  specially 
pleaded;  it  cannot  be  set  up  by  demur- 
rer. King  r.  Powell,  127  N.  C.  10,  37 
S.  E.  62;  Guthrie  r.  Bacon,  107  N.  C. 
337,  12  S.  E.  204;  Bacon  v.  Berry,  85 
N.  C.  124;  Green  r.  The  North  Carolina 
E.  Co.,  73  N.  C.  524.      . 
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Where  the  cause  of  action  is  created  by  statute,  which  also  contains  a 
provision  as  to  the  time  within  which  the  action  thereon  is  brought,  the 
defense  can  be  made  by  demurrer,  where  it  appears  from  the  face  of 
the  bill  or  complaint  that  the  period  of  limitations  has  expired.'^" 

b.  Form  and  Sufficiency.  —  Where  it  is  permissible  to  raise  the  de- 
fense of  the  statute  of  limitations  by  demurrer,"  a  special  demurrer 
should  be  used,  according  to  the  authorities  in  many  jurisdictions."^^ 


56.  See  the  following:  Ark. — An- 
thony V.  St.  Louis,  I.  M.  &  S.  Ey.  Co., 
108  Ark.  219,  157  S.  W.  394.  D.  C. 
Morrison  v.  Baltimore  &  O.  E.  Co.,  40 
App.  Cas.  391,  Ann.  Cas.  1914C,  1026, 
applied  in  suit  under  employers'  liabil- 
ity acts.  ]M|ont. — Dolenty  v.  Broad- 
water County,  45  Mont.  261,  122  Pac. 
919.  Va.— Dowell  r.  Cox,  108  Va.  460, 
62  S.  E.  272;  Savings  Bank  v.  Pow- 
hatan Clay  Mfg.  Co.,  102  Va.  274,  46 
S.  E.  294.  W.  Va.— Lambert  v.  En- 
sign Mfg.  Co.,  42  W.  Va.  813,  26  S.  E. 
431. 

See  also  Callan  v.  Bodine,  81  N.  J, 
L.  240,  79  Atl.  1057.  Compare  Wall  i: 
Chesapeake  &  O.  E.  Co.,  200  111.  66, 
65  N.  E.  632,  reversing  101  111.  App. 
431. 

57.  Sea  supra,  III,  C,  2,  a. 

58.  See  the  following:  U.  S. — Barnes 
V.  Union  Pac.  E.  Co.,  54  Fed.  87,  4 
C.  C.  A.  199,  under  Colorado  code  and 
practice.  Colo. — Yost  v.  Irwin,  53  Colo. 
269,  125  Pac.  526;  Hunt  v.  Hayt,  10 
Colo.  278,  15  Pac.  410.  la.— Home  Mis- 
sion Society  p.  Church,  163  Iowa  609, 
145  N.  W.  288.  Miss.— Central  Trust 
Co.  1-.  Meridian  Light  &  Ev.  Co.,  64 
So.  216;  Hines  V.  Potts,  56  Miss.  346; 
Archer  i\  Jones,  26  Miss.  583.  Mo. 
State  r.  Spencer,  79  Mo.  314;  Canada 
r.  Daniel,  175  Mo.  App.  55,  157  S.  W, 
1032.  Mont. — Dolenty  v.  Broadwater 
County,  45  Mont.  261,  122  Pac.  919. 
Tex.— Gathright  v.  Wheat,  70  Tex.  740, 
9  S.  W.  76;  Eivers  r.  Washington,  34 
Tex.  267;  Leavitt  v.  Gooch,  12  Tex. 
95;  Ogg  V.  Ogg  (Tex.  Civ.  App.),  165 
S.  W.  912.  Utah. — Thomas  r.  Glen- 
dinning,  13  Utah  47,  44  Pac.  652.  Va. 
Hubblett  r.  Poff,  98  Va.  646,  37  S.  E. 
277.  Wash. — Joergenson  v.  Joergenson, 
28  Wash.  477,  68  Pac.  913,  92  Am.  St. 
Eep.  888;  Board  of  Church  Erection 
Fund  V.  First  Presbyterian  Church,  19 
Wash.  455,  53  Pac.  671.  Wis.— Lutien 
V.  Kewaunee,  143  Wis.  242,  126  N.  W. 
662,  127  N.  W.  942;  Darcey  f.  Farmers' 
Lumber  Co.,  98  Wis.  573,  74  N.  W. 
337. 

[a]     "The  reason  why  the  appear- 


ance of  the  bar  of  the  statute  in  the 
complaint  is  not  demurrable  matter  is 
because  the  defendant  must  specifically 
and  affirmatively  indicate  his  intention 
to  invoke  the  statute  before  it  is  at 
all  apparent  that  the  action  may  be 
barred.  It  is  not  the  appearance  in 
the  complaint,  but  it  is  the  affirmative 
claim  of  the  defendant,  sustained  by 
sufficient  proof,  that  bars  the  action. 
Under  such  circumstances,  if  the  code 
alone  is  to  be  followed,  the  only  way 
that  the  plea  of  the  statute  of  limita- 
tions can  be  made  is  by  answer.  This 
court,  very  soon  after  the  adoption  of 
the  code,  in  common  with  some  other 
code  states,  announced  the  rule  that 
the  statute  of  limitations  may  be 
pleaded  by  special  demurrer  when  the 
bar  appears  on  the  face  of  the  com- 
plaint. The  rule  thus  announced  has 
been  consistently  followed  and  is  a 
settled  rule  of  practice.  This  court 
has  not  said  that  the  plea  of  the  stat- 
ute must  be  interposed  by  special  de- 
murrer under  such  circumstances.  It 
has  said  that  it  may  be  so  interposed. 
To  say  that  it  must  be  so  interposed 
and  at  the  same  time  say  that  the 
apparent  bar  is  not  matter  enumerated 
in  the  code  as  demurrable,  would  be 
to  repeal  in  part  that  portion  of  the 
code  that  provides  that  when  any  of 
the  matters  enumerated  as  demurrable 
do  not  appear  upon  the  face  of  the 
complaint  the  objection  may  be  taken 
by  answer."  Yost  r.  Irwin,  53  Colo. 
269,  125   Pac.   526. 

fb]  A  demurrer  is  sufficient  in  form 
(1)  when  it  alleges,  "that  it  appears 
by  the  complaint  that  the  cause  of 
action  is  barred  by  the  statute  of 
limitations.  Brennan  r.  Ford.  46  Cal. 
7.  See  Williams  v.  Bergin,  116  Cal. 
56,  47  Pac.  877;  Cooley  r.  Maine,  163 
Iowa  117,  143  N.  W.  431.  (2)  But 
where  all  that  the  special  demurrer 
contained  was  the  following:  "It  does 
not  sufficiently  appear  from  said  peti- 
tion ....  That  the  petitioner  is 
not  now  barred  by  the  statute  of  lim.i- 
tations     from     demanding     the     relief 
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The  objection  that  it  appears  upon  the  faee  of  the  complaint  that  the 
action  was  not  commenced  within  the  time  limited  by  law  cannot  prop- 
erly be  raised  upon  a  demurrer  which  alleges  merely  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,^''  though 
upon  this  proposition  there  are  authorities  to  the  contrary.*'"  The  sec- 
tion of  the  statute  relied  upon  as  a  bar  to  the  cause  of  action  must  be 
stated  according  to  some  authorities.^^ 

3.  By  Plea  or  Answer.  —  a.  Generally.  —  Wliere  the  statute  is  re- 
lied upon  by  the  defendant  in  an  action  at  law,  and  a  demurrer  is  not 
available  either  because  not  a  proper  method  of  urging  the  bar  or  be- 
cause the  facts  do  not  authorize  a  demurrer,^^  bar  of  the  statute  must 
be  specially  set  forth  by  plea  or  answer.^^    And  in  some  jurisdictions 


prayed  for,"  it  was  held  that  this  was 
not  equivalent  to  saying  that  the  peti- 
tion shows  that  the  suit  was  barred, 
but  only  that  the  petition  does  not 
show  that  the  action  is  not  barred. 
Langan  v.  Milk's  Grove  Spec.  Drain- 
age Dist.,  144  111.  App.  394. 

59.  See  the  following:  U.  S. — Barnes 
V.  Union  Pac.  R.  Co.,  54  Fed.  87,  4 
C.  C.  A.  199.  Cal. — Brown  v.  Martin, 
25  Cal.  82,  followed  in  Farwell  t\ 
Jackson,  28  Cal.  105.  Colo.— Hunt  V. 
Havt,  10  Colo.  278,  15  Pac.  410;  Arkins 
r.  Arkins,  20  Colo.  App.  123,  77  Pac. 
256.  Idaho. — Chemung  Min.  Co.  v. 
Hanley,  9  Idaho  786,  77  Pac.  226.  la. 
Mission  Soc.  i\  Church,  163  Iowa  609, 
145  N.  W.  288.  Mo.— State  v.  Spen- 
cer, 79  Mo.  314.  Tex.— Ogg  r.  Ogg 
(Tex.  Civ.  App.),  165  S.  W.  912.  Utah. 
Fullerton  v.  Bailey,  17  Utah  85,  53 
Pac.  1020.  Wash. — Joergenson  v.  Joer- 
genson,  28  Wash.  477,  68  Pac.  913,  92 
Am.  St.  Rep.  888. 

60.  See  the  following:  U.  S. — Upton 
f.  McLaughlin,  105  U.  S.  640,  26  L. 
ed.  1197.  Kan. — Phillipsburg  r.  Kin- 
caid,  6  Kan.  App.  377,  50  Pac.  1093; 
McCalla  v.  Daugherty,  4  Kan.  App. 
410,  46  Pac.  30.  Neb.— Eavrs  r. 
Nason,  54  Neb.  143,  74  N.  W.  408; 
Hedges  v.  Roach,  16  Neb.  67.3,  21  N. 
W.  404;  Aultman  v.  Cole,  16  Neb.  4, 
19  N.  W.  783;  Hurlev  v.  Cox,  9  Neb. 
230,  2  N.  W.  705.  Ohio.- Sevmour  v. 
Pittsburgh,  C.  &  St.  L.  Ry.""  Co.,  44 
Ohio  St.  12,  4  N.  E.  236  (but  better 
practice  is  to  specially  set  up  defense 
in  demurrer) ;  Sturges  v.  Burton,  8  Ohio 
St.  215,  72  Am.  Dec.  582.  Okla.— Mar- 
tin r.  Gassert,  40  Okla.  608,  139  Pac. 
1141.  P.  R. — Lamb  &  Co.  v.  Fantauzzi 
Hermanos,  17  Porto  Rico  291 ;  Estate 
of  Jimenez  r.  Ahumada,  14  Porto  Rico 
283.    Compare  Guzman  v.  Vidal,  8  Porto 
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Rico  329.  Wyo. — Cowhick  v.  Shingle, 
5  Wvo.  87,  37  Pac.  689,  63  Am.  St. 
Rep.' 17,  25  L.  R.  A.  608;  Upton  v. 
Mason,  2  Wyo.  55. 

61.  Mo. — Knisley  v.  Leathe,  256  Mo. 
341,  166  S.  W.  257.  Utah.— Nelden- 
Judson  Drug  Co.  v.  Commercial  Nat. 
Bank,  27  Utah  59,  74  Pac.  195.  Wis. 
Whereatt  r.  Worth,  108  Wis.  291,  84 
N.  W.  441,  81  Am.  St.  Rep.  899; 
Crowley  v.  Hicks,  98  Wis.  566,  74  N.  W. 
348. 

Contra. — Spreckels  v.  Spreckels,  172 
Cal.   775,   158   Pac.  537. 

[a]  But  where  a  demurrer  specifies 
a  particular  section  of  the  statute  ol 
limitations,  it  pleads  that  section  of 
the  statute  only,  and  if  such  section 
does  not  apply  to  the  case,  the  demur- 
rer is  bad,  even  where  the  complaint 
shows  on  its  face  that  the  action  is 
barred.  Bank  of  San  Luis  Obispo  v. 
Wickersham,  99  Cal.  655,  34  Pac.  444; 
Lamb  &  Co.  r.  Fantauzzi  Hermanos,  17 
Porto  Rico   291. 

62.  When  demurrer  available,  see 
supra,  III,  C,  2,  a. 

63.  See  the  following:  U.  S.— Hutch- 
ings  V.  Lamson,  96  Fed.  720,  37  C.  C. 
A.  564;  Robinson  r.  Mutual  Reserve 
Life  Ins.  Co.,  175  Fed.  629;  Kulp  v. 
Snvder,  94  Fed.  613;  United  States 
V.  Brown,  41  Fed.  481;  Belleville  Sav. 
Bank  v.  WinsloW,  30  Fed.  488;  Conroy 
V.  Oregon  Construction  Co.,  10  Sawy. 
630,  23  Fed.  71;  Neale  v.  Walker,  1 
Cranch  C.  C.  57,  17  Fed.  Cas.  No.  10,- 
072.  Ala.— Cartwright  r.  West,  173 
Ala.  198,  55  So.  917;  Tutwiler  Coal, 
Coke  &  Iron  Co.  r.  Wheeler,  149  Ala. 
354,  43  So.  15;  Currv  r.  Southern  Rv. 
Co.,  148  Ala.  57,  42  So.  447;  Norton 
r.  Kumke,  121  Ala.  446,  25  So.  841, 
Mavor  &  Aldermen  of  Huntsville  v. 
Ewing,  116  Ala.  576,  22  So.  984;   Mc- 
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Creary  v.  Jones,  96  Ala.  592,  11  So. 
600;  Huss  v.  Central  R.  &  Bkg.  Co., 
66  Ala.  472;  Ferguson  v.  Carter,  40 
Ala.  607;  The  Admrs.  of  Mardis  v. 
Smith,  2  Ala.  382;  Brown  v.  Hemphill, 
9  Port.  206.  Ariz. — Wagner  v.  Boyce, 
6  Ariz.  71,  52  Pac.  1122.  Ark.— Chi- 
cago, R.  I.  &  P.  Co.  V.  Humphreys, 
107  Ark.  330,  155  S.  W.  127;  Stewart 
V.  Thomasson,  94  Ark.  60,  126  S.  W. 
86;  Western  Union  Tel.  Co.  v.  State, 
82  Ark.  309,  101  S.  W.  748;  Livingston 
V.  New  England  Mtg.  Security  Co.,  77 
Ark.  379,  91  S.  W.  752;  Shirey  v.  Clark, 
72  Ark.  539,  81  S.  W.  1057;  St.  Louis, 
L  M.  &  S.  Ry.  Co.  v.  Brown,  49  Ark. 
253,  4  S.  W.  781;  Riley  v.  Norman, 
39  Ark.  158;  Hutchinson  v.  Hutchin- 
son, 34  Ark.  164;  Collins  v.  Mack,  31 
Ark,  684;  McGehee  v.  Blackwell,  28 
Ark.  27;  Stillwell  v.  Badgett,  22  Ark. 
164.  Cal.— California  Safe  Deposit  & 
Trust  Co.  V.  Sierra  Valleys  R.  Co.,  158 
Cal.  690,  112  Pac.  274,  Ann.  Cas.  1912A, 
729;  Etchas  v.  Orena,  127  Cal.  588,  60 
Pac.  45;  Lloyd  v.  Davis,  123  Cal.  348, 
55  Pac.  1003;  McParland  v.  Holcomb, 
123  Cal.  84,  55  Pac.  761;  Williams 
V.  Bergin,  116  Cal.  56,  47  Pac.  877; 
Pleasant  v.  Samuels,  114  Cal.  34,  45 
Pac.  998;  Wise  v.  Williams,  72  Cal. 
544,  14  Pac.  204;  Cameron  v.  San  Fran- 
cisco, 68  Cal.  390,  9  Pac.  430.  Colo. 
Yost  V.  Irwin,  53  Colo.  269,  125  Pac. 
526;  Brown  v.  Bell,  46  Colo.  163,  103 
Pac.  380,  133  Am.  St.  Rep.  54,  23 
L.  R.  A.  (N.  S.)  1096;  Blakely  v.  Fort 
Lyon  Canal  Co.,  31  Colo.  224,  73  Pac. 
249;  Empire  Ranch  &  Cattle  Co.  v. 
Howell,  23  Colo.  App.  265,  129  Pac. 
245.  Ga.— Brock  v.  Wildey,  132  Ga. 
19,  63  S.  E.  794;  Thornton  v.  Jackson, 
129  Ga.  700,  59  S.  E.  905;  Echols  v. 
Phillips,  112  Ga.  700,  37  S.  E.  977; 
Small  V.  Cohen,  102  Ga.  248,  29  S.  E. 
430;  Pass  v.  Pass,  98  Ga.  791,  25 
S.  E.  752;  Stringer  v.  Stringer,  93  Ga. 
320,  20  S.  E.  242.  Idaho.— Chemung 
Min.  Co.  V.  Hanley,  9  Idaho  786,  77 
Pac.  226.  HI. — Vette  f.  Sanitary  Dist., 
260  111.  432,  103  N.  E.  241;  Heimberger 
f.  Elliot  F.  &  Switch  Co.,  245  111.  448, 
92  N.  E.  297;  Langan  v.  Milk's  Grove 
S.  Drainage  Dist.,  239  111.  430,  88  N. 
E.  182,  144  111.  App.  394;  Wall  v. 
Chesapeake  &  O.  R.  Co.,  200  111.  66,  65 

f    N.  E.  630  (reversing  101  111.  App.  431); 

'  Chicago  City  Ry.  Co.  v.  Cooney,  196 
111.  466,  63  N.  E.  1029  {afjirming  95 
111.  App.  471);  Wilson  r.  King,  83  111. 
232;  Gebhart  v.  Adams,  23  HI.  397,  76 
Am.  Dec.  702;  Rich  v.  Scalio,  115  111. 


App.  166.  Ind. — Oolitic  Stone  Co.  v. 
Ridge,  174  Ind.  558,  91  N.  E.  944; 
Devor  f.  Rerick,  87  Ind.  337;  Dunn  v. 
Tousey,  80  Ind.  288;  Drebing  v.  Zahrt, 
55  Ind.  App.  492,  104  N.  E.  46; 
Lebanon  v.  Twiford,  13  Ind.  App.  384, 
41  N.  E.  844;  Christian  v.  State,  7 
Ind.  App.  417,  34  N.  E.  825.  la.— Cen- 
tral Trust  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  156  Iowa  104,  135  N.  W.  721; 
Kinkead  v.  Kennedy,  133  N.  W.  114; 
Goring  v.  Fitzgerald,  105  Iowa  507,  75 
N.  W.  358;  Wapello  County  r.  Big- 
ham,  10  Iowa  39,  74  Am.  Dec.  370; 
Forsyth  &  Co.  v.  Ripley,  2  G.  Gr.  181; 
Sleeth  r.  Murphy,  Morris  321,  41  Am. 
Dec.  232.  Kan.— Croan  v.  Baden,  73 
Kan.  364,  85  Pac.  532;  Chellis  v.  Coble, 
37  Kan.  558,  15  Pac.  505;  Parker  v. 
Berrv,  12  Kan.  351;  Mitchell  v.  Ripley, 
5  Kan.  App.  818,  49  Pac.  153.  Ky. 
Da  vies'  Exr.  v.  City  of  Louisville,  159 
Ky.  252,  166  S.  W.  969;  City  of  Louis- 
ville V.  O'Donaghue,  157  Ky.  243,  162 
S.  W.  1110;  Hackett  v.  State  Bank  & 
Trust  Co.,  155  Kv.  392,  159  S.  W.  952; 
Childers  v.  Boles,  124  S.  W.  295; 
Yager's  Admr.  r.  Bank  of  Kentuckv, 
125  Ky.  177,  100  S.  W.  848;  Jollv  v. 
Miller,  124  Kv.  100,  98  S.  W.  326; 
Swinebroad  v.  Vood,  123  Kv.  664,  97 
S.  W.  25;  Depp  r.  Louisville  &  N.  R. 
Co.,  12  Ky.  L.  Rep.  366,  14  S.  W. 
363.  La.— Mansfield  v.  Doherty,  21 
La.  Ann.  395;  Perroux  r.  Laeoste,  19 
La.  Ann.  266;  Macarty  v.  Bureau,  7 
Rob.  467.  Md. — Emerson  v.  Gaither, 
103  Md.  564,  64  Atl.  26,  8  L.  R.  A. 
(N.  S.)  738;  Sinclair  v.  Auxiliary 
Realty  Co.,  99  Md.  223,  57  Atl.  664; 
Carroll  v.  Waring,  3  Gill  &  J.  491. 
Mich.— Bellows  v.  Butler,  127  Mich.  100, 
86  N.  W.  533.  Miss.— Yazoo  &  M.  V. 
R.  Co.  V.  Kirk,  102  Miss.  41,  58  So. 
834,  Ann.  Cas.  1914C,  968,  42  L.  R.  A. 
(N.  S.)  1172  (reversing  102  Miss.  41, 
58  So.  710) ;  Matthews  r.  Southeimer, 
39  Miss.  174;  Nevitt  r.  Bacon,  32  Miss, 
212,  66  Am.  Dec.  609;  Dickson  r.  Miller, 
11  Smed.  &  M.  594,  49  Am.  Dec.  71. 
Mo.— Johnston  r.  Ragan,  265  Mo.  420, 
178  S.  W.  159;  Gullev  r.  Waggoner, 
255  Mo.  613,  164  S.  W.  557;  Hearne 
V.  Chillicothe  &  B.  R.  Co.,  53  Mo.  324. 
Neb.— Eayrs  r.  Nason,  54  Neb.  143,  74 
N.  W.  408.  N.  Y.— Seely  r.  Seely,  164 
App,  Div.  650,  150  N.  Y.  Supp.  66; 
Devoe  r.  Lutz,  133  App.  Div.  356,  117 
N.  Y.  Supp.  339;  Sands  v.  St.  John, 
36  Barb.  628,  23  How.  Pr.  140;  Hyde 
r.  Stone,  7  Wend.  354,  22  Am.  Dec. 
582;   Fogal  V.  Pirro,  17  Abb.   Pr.   113. 
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the  defense  must  be  set  up  by  way  of  answer  or  special  plea,  in  an 
action  at  law,  even  where  the  complaint  affirmatively  shows  that  the 
action  is  barred,*'*  though  in  others  a  demurrer  is  permissible  under 
such  circumstances,*'^  or  the  defendant  may  demur  or  set  up  the  de- 
fense in  the  answer.*'*'    Under  a  plea  of  the  general  issue,^^  or  under  a, 


N.  O.— Abernathy  v.  South  &  W.  Ey. 
Co.,  74  S.  E.  890;  Staneill  v.  Spain,  133 
N.  C.  76,  45  S.  E.  466.  Ohio.— Osborn 
r.  Portsmouth  Nat.  Bank,  61  Ohio  St. 
427,  56  N.  E.  197;  Towsley  r.  Moore, 
30  Ohio  St.  184,  27  Am.  Eep.  434; 
Kelley  v.  Exrs.  of  Wiseman,  2  Disn. 
418.  Ore. — Davis  v.  Davis,  20  Ore.  78, 
25  Pac.  140.  Pa. — Barclay  r.  Barclay, 
206  Pa.  307,  55  Atl.  985.  P.  I.— Pelaez 
V.  Obreu,  26  Phil.  Isl.  415.  P.  B.— Mil- 
ler V.  Eoyal  Ins.  Co.,  1  Porto  Eico  Fed. 
320.  R.  I. — Williams  v.  Starkweather, 
24  E.  I.  512,  53'  Atl.  870.  S.  C— Guer- 
ard  V.  Jenkins,  80  S.  C.  223,  61  S.  E. 
258.  Tex. — John  Dickinson  &  Co.  r. 
Lott,  29  Tex.  172;  Hopkins  r.  Wright, 
17  Tex.  30;  Oswald  v.  Giles  (Tex. 
Civ.  App.),  178  S.  W.  677;  Beard  v. 
Gulf,  C.  &  S.  F.  Ev.  Co.  (Tex.  Civ. 
App.),  160  S.  W.  633;  Perry  r.  Ball, 
52  Tex.  Civ.  App.  134,  113  S.  W.  588; 
William-s  r.  Keith  (Tex.  Civ.  App.), 
Ill  S.  W.  1056;  Tinslev  v.  Penniman, 
8  Tex.  Civ.  App.  495,  *29  S.  W.  175; 
Walton  i:.  Talbot,  1  Posey  Unrep.  Cas. 
511.  Va.— Smith  r.  Pattie,  81  Va.  654; 
Hudson  t'.  Hudson's  Admr.,  6  Munf. 
(20  Va.)  352.  Wash. — Damon  v.  Leque, 
17  Wash.  573,  50  Pac.  485,  61  Am.  St. 
Eep.  927.  Wis.— Howell  v.  Howell,  15 
Wis.  55. 

[a]  In  an  action  in  replevin,  the 
statute  of  limitations,  to  be  available 
as  a  bar,  must  be  specially  pleaded. 
Graves  t".  Davenport,  45  Colo.  270,  100 
Pac.  429.  See  generally  the  title 
"Replevin." 

[b]  With  or  Without  the  General 
Issue.— Kulp  r.  Snyder,  94  Fed.  613. 

64.  See  the  following:  U.  S.— Eob- 
inson  r.  Mutual  Eeserve  Life  Ins.  Co., 
175  Fed.  629.  lU.— Fish  r.  Farwell, 
160  111.  236,  43  N.  E.  367;  Thompson 
V.  Eeed,  48  111.  118;  Sedgwick  v.  Con- 
cord Apartment  House  Co.,  104  111. 
App.  5.  Kv. — Taylor  County  i'.  Bank 
of  Campbellsville',  145  Ky.  389,  140 
/  S.  W.  680.  Mass. — Miller  v.  Aldrieh, 
202  Mass.  109,  88  N.  E.  441,  132  Am. 
St.  Eep.  480;  Hodgdon  v.  Haverhill, 
193  Mass.  327,  79  N.  E.  818.  Mich. 
Township  of  Forest  v.  American  Bond- 
ing Co.,  180  Mich.  90,  146  N.  W.  416; 

Vol.  xvm 


Whitworth  v.  Pelton,  81  Mich.  98,  45 
N.  W.  500.  Mont. — State  ex  rel.  Kol- 
bow  V.  District  Court,  38  Mont.  415, 
100  Pac.  207;  Grogan  v.  Valley  Trad- 
ing Co.,  30  Mont.  229,  76  Pac.  211. 
N.  y. — Hanover  Nat.  Bank  v.  Oriental 
Bank,  162  App.  Div.  894,  146  N.  Y. 
Supp.  780;  Dezengremel  v.  Dezengremel, 
24  Hun  457;  Kaiser  v.  Kaiser,  16  Hun 
602;  Van  Hook,  Admr.  v.  Whitlock,  2 
Edw.  304,  affirmed  in  7  Paige  373  (af 
firmed  in  26  Wend.  43,  37  Am.  Dec. 
246).  N.  C— Heyer  v.  Eivenbark,  128 
N.  C.  270,  38  S.  E.  875;  King  v.  Powell, 
127  N.  C.  10,  37  S.  E.  6'2;  Bacon  v. 
Berry,  85  N.  C.  124;  Kahnweiler  v. 
Anderson,  78  N.  C.  133;  Green  v.  The 
North  Carolina  E.  Co.,  73  N.  C.  524. 
N.  D.— Shane  v.  Peoples,  25  N.  D.  188, 
141  N.  W.  737;  Mann  v.  Eedmond,  23 
N.  D.  508,  137  N.  W.  478;  Satterlund 
f.  Beal,  12  N.  D.  122,  95  N.  W.  518. 
Ore. — Hawkins  v.  Donnerberg,  40  Ore. 
97,  66  Pac.  691.  P.  I.— Pelaez  v.  Abreu, 
26  Phil.  Isl.  415;  Marzon  V.  Udtujan, 
20  Phil.  Isl.  232;  Harty  v.  Luna,  13 
Phil.  Isl.  31;  Domingo  v.  Osario,  7 
Phil.  Isl.  405.  S.  C. — Jones  v.  Massey, 
9  S.  C.  376,  391.  S.  D.— McCarthy 
Bros.  Co.  r.  Hanskutt,  29  S.  D.  535, 
137  N.  W.  286,  Ann.  Cas.  1914D,  889; 
Moore  v.  Persson,  21  S.  D.  290,  111 
N.  W.  633;  State  ex  rel.  Berge  v.  Pat- 
terson, 18  S.  D.  251,  100  N.  W.  162. 

65.     See  supra,  III,  C,  2,  a. 

86.  Axk.— Shirey  r.  Clark,  72  Ark. 
539,  81  S.  W.  1057;  McGehee  v.  Black- 
well,  28  Ark.  27.  Cal.— California  Safe- 
Deposit  &  Trust  Co.  V.  Sierra  Valleys 
E.  Co.,  158  Cal.  690,  112  Pac.  274,  Ann. 
Cas.  1912A,  729.  Oolo.— Yost  v.  Irwin, 
53  Colo.  269,  125  Pac.  526. 

67.  U.  S.— Walker  v.  Flint,  2  Mc- 
Crary  507,  11  Fed.  31;  Neale  v.  Walker, 
1  Cranch  C.  C.  57,  17  Fed.  Cas.  No. 
10,072;  Mclver  r.  Moore,  1  Cranch  C.  C. 
90,  16  Fed.  Cas.  No.  8,831.  Ala.— The 
Admrs.  of  Mardis  v.  Smith,  2  Ala.  382. 
Conn. — Eobbins  v.  Harvey,  5  Conn.  335. 
Ind. — Bowman  v.  Mallory,  14  Ind.  424. 
Mich. — Board  of  Supervisors  r.  Ben- 
nett, 185  Mich.  544,  152  N.  W.  229, 
153  N.  W.  814.  Mo.— Bell  v.  Clark, 
30   Mo.   App.   224.     N.  Y. — Persons  v 
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general  denial,®^  such  defense  cannot  ordinarily  be  relied  on.  But 
where  ,the  practice  of  setting  up  defenses  by  brief  statement  obtains, 
the  statute  may  be  set  up  thereby.®* 

The  general  rule  applies  in  equity  cases/"  and  to  an  amended  declar- 
ation or  complaint  setting  up  a  cause  of  action  as  to  which  the  statute 
has  run.'^^  The  general  rule,  however,  does  not  apply  where  formal 
pleadings  are  not  required,"  or  where  no  opportunity  has  been  afforded 
the  defendant  to  make  a  plea,"  as  in  cases  where  the  real  facts  upon 
which  an  allegation  of  title  is  based  are  not  set  forth  in  the  pleading,^* 
or  where  hy  statute  every  matter  of  defense  is  available  under  a  plea 
of  the  general  issue  or  general  denial,  as  in  an  action  of  ejectment  in 
some  jurisdictions,'^-'*  or  where  an  avoidance  of  the  bar  is  pleaded,  and 
a  general  denial  puts  the  burden  upon  plaintiff.''® 

h.  Fona  and  Sufficiency.  —  (I.)  Generally.  — In  the  absence  of  a 
statute  providing  otherwise, ^^  in  order  to  make  the  defense  of  the  stat- 
ute of  limitations  available  where  the  bill  or  complaint  does  not  show 
upon  its  face  that  the  cause  of  action  is  barred,  the  plea  or  answer  must 
aver  the  facts  which  bring  the  ease  within  the  operation  of  the  statute.'^ 


Parker,  3  Barb.  249.  Ohio.— Towsley 
V.  Moore,  30  Ohio  St.  184,  27  Am.  Eep. 
434;  McKinney  v.  McKinney,  8  Ohio 
St.  423;  Kelley  v.  Exrs.  of  Wiseman, 
2  Disn.  418. 

See  also  cases  cited  supra,  this  sec- 
tion. 

As  to  matters  provable  under  gen- 
eral issue  and  general  denial,  see  gen- 
erally the  title  "Denials." 

68!!  Colo. — Yost  V.  Irwin,  53  Colo, 
269,  125  Pac.  526;  Empire  Eanch  & 
Cattle  Co.  V.  Howell,  23  Colo.  App. 
265,  129  Pac.  245.  Kan.— Parker  v. 
Berry,  12  Kan.  351.  Mo. — Elsea  v. 
Pryor,  87  Mo.  App.  157.  Ohio.— Mc- 
Kinney V.   McKinney,   8   Ohio   St.   423. 

See  also  cases  cited  supra,  this  sec- 
tion. 

69.  See  Ministerial  &  School  Fund 
in  Solon  v.  Eowell,  49  Me.  330;  War- 
ren V.  Walker,  23  Me.  453;  Alsbrook 
V.  Hathaway,  3  Sneed  (Tenn.)  454. 

70.  See  supra,  III,  A,   1,  note  91. 
[a]     By  Special  Plea  in  Equity.— The 

statute  giving  the  right  to  plead  the 
statute  in  the  answer  does  not  take 
away  the  right  to  set  up  the  bar  in 
a  special  plea.  Cartwright  v.  West, 
173   Ala.   198,   55   So.   917. 

71.  Houghland  V.  Avery  Coal  &  Min. 
Co.,  '152  111.  App.  573. 

72.  See  supra,  III,  A,  1,  note  99. 
and  the  title  "Justices  of  the  Peace." 

73.  See   supra,   III,   A,   1,   note    1. 

74.  Emory  v.    Keighan,   88    111.   482. 

75.  Ala. — Vadeboncoeur  r.  Hannon, 
159  Ala.  617,  49  So.  292.     Miss.— Dean 


V.  Tucker,  58  Miss.  487;  Wilson  V. 
Williams'  Heirs,  52  Miss.  487.  Mb. 
Dudlev  V.  Clark,  255  Mo.  570,  164  S. 
W.  608;  Coleman  v.  Drane,  116  Mo. 
387,  22  S.  W.  801;  Bird  v.  Sellers,  113 
Mo.  580,  21  S.  W.  91;  Stocker  r.  Green, 
94  Mo.  280,  7  S.  W.  279,  4  Am.  St.  Rep. 
382;  Fairbanks  r.  Long,  91  Mo.  628, 
4  S.  W.  499;  Campbell  r.  Laclede  Gas 
light  Co.,  84  Mo.  352;  Fulkerson  v. 
Mitchell,  82  Mo.  13. 

See  7  Standard  Proc.  97. 

But  see  Shirey  r.  Clark,  72  Ark.  539, 
81  S.  W.  1057,  holding  demurrer  or 
special  plea  necessary  ip  ejectment. 

76.  Good  V.  Ehrlich,  67  Kan.  94,  72 
Pac.  545.  See  Peters  r.  Hanger,  127 
Fed.  820,  62  C.  C.  A.  498. 

Pleading  in  avoidance,  see  infra,  TV. 

77.  See  infra,   MI,  C,  2,  b.   (11). 

78.  See  the  following:  U.  S.— Alex- 
ander V.  Bryan,  110  U.  S.  414,  4  Sup 
Ct.  107,  28  L.  ed.  195.  Ala.— Garner  v. 
Hall,  114  Ala.  166,  21  So.  835;  Lassiter 
V.  Thompson,  85  Ala.  223,  6  So.  33;  Bat- 
tle V.  Reid,  68  Ala.  149;  Galbreath  v. 
Cole,  61  Ala.  139;  Andrews  r.  Hucka- 
bee's  Admr.,  30  Ala.  143;  Lowrie  r. 
Stewart,  8  Ala.  163;  Winston  v.  The 
Trustees  of  the  University  of  Alabama, 
1  Ala.  124.  Ark.— Stravliorn  r.  McCall, 
78  Ark.  209,  95  S.  W.  455;  Eyburn  r. 
Pryor,  14  Ark.  505.  Cal.  —  Table 
Mountain  Tunnel  Co.  r.  Stranahan,  31 
Cal.  387;  Boyd  r.  Blankman,  29  Cal. 
19,  87  Am.  Dec.  146.  Compare  rule  un- 
der present  code  sections.  See  infra, 
note  95.      Conn. — White    r.    Admrs.    of 

Vol.  XVIII 


1056 


LIMITATION  OF  ACTIONS 


Especially  is  this  true  -where  the  statute  relied  upon  is  applicable  only 
to  particular  classes  of  actions.'^  Tt  is  not  sufficient  to  plead  a  mere 
conclusion  of  law,^°  as  that  the  action  is  barred  by  the  statute  of  limita- 


Judson,  2  Root  301.  la. — Jenks  f.  Lan- 
sing Lumber  Co.,  97  Iowa  342,  66  N. 
W.  231;  Gillett  v.  Hill,  32  Iowa  220. 
Ky.— Nave  v.  Price,  108  Kv.  105,  55  S. 
W.  882;  Fritschler  v.  Koeliler,  83  Ky. 
78;  Otter  View  Land  Co.'s  Receiver  v. 
Boiling's  Exr.,  24  Ky.  L.  Rep.  1157,  70 
S.  W.-834;  Rosson  r.  Metcalf,  19  Ky. 
L.  Rep.  1800,  44  S.  W.  423.  La.— Suc- 
cession of  Drysdale,  130  La.  167,  57  So. 
789.  Md.— Smith  v.  Heldman,  93  Md. 
343,  48  Atl.  946;  Perkins  r.  Turner,  1 
Harr.  &  M.  400;  Grain  v.  Yates,  2  Harr. 
&  G.  332.  Miss.— Marx  v.  Logue,  71 
Miss.  905,  15  So.  890;  Wilkinson  v. 
Flowers,  37  Miss.  579,  75  Am.  Dec. 
78;  Boyd  v.  Barrenger,  23  Miss.  269; 
Lang  V.  Fatheree,  7  Smed.  &  M.  404. 
Mo.— Williams  r.  St.  Louis  &  S.  F.  Ry. 
Co.,  123  Mo.  573,  27  S.  W.  387;  Munday 
V.  Leeper,  120  Mo.  417,  25  S.  W.  381; 
Lincoln  v.  Thompson,  75  Mo.  613;  John- 
eon  V.  Buckner,  4  Mo.  624;  Lvman  v. 
Campbell,  34  Mo.  App.  213.  Neb. 
Dufrene  v.  Anderson,  67  Neb.  136,  93 
N.  W.  139.  N.  J.— Ryan  v.  Flanagan, 
38  N.  J.  L.  161;  Richmon  v.  Riehmon, 
8  N.  J.  L.  55.  N.  Y.— Eno  v.  Diefen- 
dorf,  102  N.  Y.  720,  7  N.  E.  798;  Swing 
V.  Engle,  143  App.  Div.  181,  127  N.  Y. 
Supp.  322;  Devoe  r.  Lutz,  133  App. 
Div.  356,  117  N.  Y.  Supp.  339;  Holland 
f.  Grote,  125  App.  Div.  413,  109  N.  Y. 
Supp.  787,  56  Misc.  370,  107  N.  Y.  Supp. 
667;  Citv  of  Buffalo  r.  Erie  County,  88 
Misc.  591,  151  N.  Y.  Supp.  409;  Mc- 
Cluskey  v.  Wile,  70  Misc.  135,  128  N. 
Y.  Supp.  190;  Chittenden  v.  Chitten- 
den, 64  Misc.  649,  118  N.  Y.  Supp. 
1005;  Sehrieber  v.  Goldsmith,  39  Misc. 
381,  79  N.  Y.  Supp.  846;  Budd  r.  Wal- 
ker, 29  Hun  344,  3  N.  Y.  Civ.  Proc. 
422;  Shepard  v.  Hoit,  7  Hill  198;  Swift 
V.  Vaughn,  6  Hill  488.  N.  C— Murray 
r.  Harden,  132  N.  C.  136,  43  S.  E.  600; 
Lassiter  v.  Roper,  114  N.  C.  17,  18  S.  E. 
946;  Turner  v.  Shufaer,  108  N.  C.  642, 
13  S.  E.  243;   Pope  r.  Andrews,  90  N. 

C.  401;  Humble  r.  Mebane,  89  N.  C. 
410.     Ohio. — Maple  v.  Cincinnati  H.  & 

D.  R.  Co.,  40  Ohio  St.  313,  48  Am.  Rep. 
685;  Haines  v.  Tharp,  15  Ohio  130.  Ore. 
Ausplund  r.  Aetna  Indemnitv  Co.,  47 
Ore.  10,  81  Pac.  577,  82  Pac.'l2.  S.  C. 
Walker  r.  Laney,  27  S.  C.  150,  3  S.  E. 
63.  Tenn. — Railroad  v.  Harris,  101 
Tenn.  527,  47  S.  W.  1096.     Vt.— Porter 
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V.  Aldrich,  39  Vt.  326;  Cook  v.  Kibbee, 
16  Vt.  434.  Va. — Virginia  Hot  Springs 
Co.  V.  McCray,  106  Va.  461,  56  S.  E. 
216,  10  L.  R.  A.  (N.  S.)  465;  Tazewell's 
Exec.  r.  Whittle's  Admr.,'13  Gratt.  (54 
Va.)  329.  Wis.— Argard  v.  Parker,  81 
Wis.  581,  51  N.  W.  1012;  Smith  f. 
Dreggert,  60  Wis.  139,  18  N.  W.  732; 
Plumer  v.  Clarke,  59  Wis.  646.  18  N.  W. 
467.  Wye— United  States  Fidelity  & 
Guaranty  Co.  v.  Parker,  20  Wyo,  29, 
121  Pac.  531. 

[a]  Where  the  statute  of  limitations 
imposes  a  bar  upon  certain  species  of 
contracts  after  three  years,  and  upon 
others  after  two  years,  and  the  plea 
does  not  show  that  the  contract  in 
question  was  of  the  latter  class,  the 
plea  is  bad.  Lyon  v.  Bertram,  20  How. 
(U.  S.)  149,  15  L.  ed.  847,  affirming 
McAllister  53,  3  Fed.  Cas.  No.  1,362. 

79.  See  Lvon  r.  Bertram,  20  How. 
(U.  S.)  149,^15  L.  ed.  847,  {affirming 
McAllister  53,  3  Fed.  Cas.  "No.  1,362); 
Shepard  v.  Hoit,  7  Hill  (N.  Y.)   198. 

[aj  So  a  plea  (1)  setting  up  the 
statute  of  limitations  of  three  years 
in  an  action  on  an  account,  but  failing 
to  aver  that  the  claim  sued  on  is  an 
open  account  to  which  the  statute  ap- 
I)lies  is  bad  on  demurrer,  where  the 
complaint  does  not  show  such  fact. 
Clark  r.  Guard,  73  Ala.  456;  Battle  v. 
Reid,  68  Ala.  149;  Galbreath  v.  Cole,  61 
Ala.  139;  Wright  r.  Preston,  55  Ala. 
570;  Harrison's  Admr.  v.  Harrison's 
Distributees,  39  Ala.  489;  Brooks  v.  Mc- 
Farland,  20  Ala.  483;  Lowrie  v.  Stew- 
art, 8  Ala.  163;  Winston  r.  The  Trus- 
tees of  the  University  of  Alabama,  1 
Ala.  124.  (2)  And  where  the  com- 
plaint shows  on  its  face  that  it  is  not 
on  an  open  account  or  unliquidated  ac- 
count, such  plea  of  the  three-year 
statute  of  limitations  is  frivolous. 
Moore  v.  First  Nat.  Bank,  139  Ala.  595, 
36  So.  777. 

80.  See  the  following:  Cal. — Table 
Mt.  T.  Co.  r.  Stranahan,  31  Cal.  387; 
Bovd  V.  Blankman,  29  Cal.  19,  87  Am. 
Dec.  146;  Caulfield  v.  Sanders,  17  Cal. 
569.  Ind.— Springfield  Engine  &  Thresh- 
er Co.  V.  Miehener,  23  Ind.  App.  130, 
55  N.  E.  32.  Neb. — Dufrene  v.  Ander- 
son, 67  Neb.  136,  93  N.  W.  139;  Serog- 
gin  r.  National  Lumber  Co.,  41  Neb. 
195,  59  N.  W.  548;   Barnes  v.  McMur- 
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tions.^^  Nor  is  it  necessary  to  add  to  a  plea,  setting  up  the  facts  show- 
ing that  the  action  is  one  to  which  the  bar  applies,  that  for  that  reason 
the  statute  of  limitations  is  pleaded.^^  q^^^  pjp^  of  limitation  need  not 
be  set  out  in  the  exact  words  of  the  statute, ^^  a  plain  statement  of  such 
facts  as  may  be  necessary  to  form  the  defense  being  all  that  is  re- 
quired ;**  but  it  must  be  set  out  in  strict  compliance  with  the  terms  of 
the  statute.*^  The  rules  of  code  pleading  that  defenses  must  be  separ- 
ately stated,®^  and  that  each  separate  defense  must  be  complete  in  it- 
self,^^  obtains  in  setting  up  the  defense  of  the  statute  of  limitations. 


trv,  29  Neb.  178,  45  N.  W.  285.  N.  Y. 
Holland  v.  Grote,  56  Misc.  370,  107  N. 
Y.  Supp.  667;  Budd  p.  Walker,  29  Hun 
344,  .3  Civ.  Proc.  422.  N.  C— Murray 
V.  Barden,  132  N.  C.  136,  43  S.  E.  600; 
Lassiter  v.  Eoper,  114  N.  C.  17,  18  S.  E. 
946;  Pope  v.  Andrews,  90  N.  C.  401. 
S.  C— Walker  v.  Laney,  27  S.  C.  150,  3 
S.  E.  63.  Wye— United  States  Fidelity 
&  Guaranty  Co.  v.  Parker,  20  Wyo.  29, 
121  Pac.  531. 

[a]  "Where  a  plea  of  the  statute 
of  limitations  is  required,  the  facta 
must,  as  in  other  cases,  be  pleaded  and 
not  the  pleader's  conclusions  of  law." 
Scroggin  v.  National  Lbr.  Co.,  41  Neb. 
195,  59  N.  W.  548. 

fb]  "The  statute  of  limitations  is 
new  matter  constituting  an  aflrmative 
defense,  and  the  facts  must  be  pleaded 
as  such,  and  not  as  mere  conclusions 
of  law  or  inferences  of  fact."  United 
States  Fidelity  &  Guaranty  Co.  v.  Par- 
ker, 20  Wyo.  29,  121  Pac.  531. 

[c]  An  allegation  that  the  cause  of 
action  alleged  in  the  complaint  ' '  did 
not  accrue  to  the  plaintiff  or  his  assig- 
nor within  ten  years  from  the  com- 
mencement of  this  action"  is  insuffi- 
cient where  it  does  not  appear  upon 
the  face  of  the  complaint  that  the 
statutory  period  of  limitation  had  ex- 
pired and  no  facts  are  alleged  in  the 
answer  to  establish  such  expiration. 
Holland  v.  Grote,  56  Misc.  370,  107  N. 
Y.  Supp.  667. 

[d]  The  technical  language  usually 
employed  in  a  demurrer  to  state  a  bare 
conclusion  of  law,  is  not  sufficient, 
when  incorporated  in  an  answer,  to  in- 
terpose the  defense  of  the  statute  of 
limitations.  Diifrene  v.  Anderson,  67 
Neb.  136,  93  N.  W.  139.  As  to  form 
and  sufficiency  of  demurrer  setting  up 
statute  of  limitations  as  a  defense,  see 
supra.  III,  C,  2,  b. 

81.  See  the  following:  Cal.— Table 
Mt.  T.  Co.  V.  Stranahan,  31  Cal.  387; 
Caulfield  V.  Sanders,  17  Cal.  569.   Neb. 


Barnes  v.  McMurtry,  29  Neb.  178,  45 
N.  W.  285.  N.  Y.— City  of  Buffalo  v. 
Erie  County,  88  Misc.  591,  151  N.  Y. 
Supp.  409.  N.  C. — Murray  v.  Barden, 
132  N.  C.  136,  43  S.  E.  600.  S.  C. 
Walker  v.  Laney,  27  S.  C.  150,  3  S.  E. 
63.  Utah. — Spanish  Fork  City  v.  Hop- 
per, 7  Utah   235,  26  Pac.   293. 

[a]  Illustrations  of  Averments  Held 
Insufficient. — (1)  An  averment  in  the 
answer,  "That  the  several  causes  of 
action  set  forth  in  the  complaint  are 
barred  by  the  statute  of  limitations  in 
such  cases  made  and  provided"  is  not 
sufficient  to  make  the  defense  avail- 
able. City  of  Buffalo  r.  Erie  County, 
88  Misc.  591,  151  N.  Y.  Supp.  409.  (2) 
So  an  answer  alleging  merely  that  the 
action  was  not  brought  within  the 
time  required  by  law,  or  until  after  the 
lien  had  expired  by  lapse  of  time,  states 
conclusions  merely  and  is  insufficient. 
Scroggin  v.  National  Lbr.  Co.,  41  Neb. 
195,  59  N.  W.  548. 

[b]  Aa.  allegation  that  a  demand  is 
outlawed  is  no  defense  unless  coupled 
with  a  sufficient  plea  of  the  statute  of 
limitations,  and  when  so  coupled  it 
adds  nothing  to  the  plea.  Schrieber  r. 
Goldsmith,  39  Misc.  381,  79  N.  Y.  Supp. 
846.  See  Budd  r.  Walker,  29  Hun 
(N.  Y.)  344,  3  Civ.  Proc.  422. 

82.  N.  Y.— Tudor  r.  Ebner,  104  App. 
Div.  562,  93  N.  Y.  Supp.  1067.  N.  a 
Pipes  f.  North  Carolina  Mica  M.  &  L. 
Co.,  132  N.  C.  612,  44  S.  E.  114.  Wis. 
See  J.  C.  Lewis  Co.  v.  Adamski,  131 
Wis.  311,   111   N.   W.  495. 

82.  Brooks  v.  Preston,  106  Md.  693, 
68   Atl.   294. 

84.  Brooks  V.  Preston,  106  Md.  693, 
68  Atl.  294. 

85.  Schrieber  r.  Goldsmith,  39  Misc. 
381,   79   N.   Y.   Supp.   846. 

86.  Eno  f.  Diefendorf,  102  N.  Y. 
720,  7  N.  E.  798. 

87.  Devoe  v.  Lutz,  133  App.  Div. 
356,  117  N.  Y.  Supp.  339;  Gray  Lith. 
Co.  f.  American  Watchman's  Time  De- 
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A  code  provision  that  any  plea  necessary  to  form  a  legal  defense  shall 
be  sufficient  without  reference  to  mere  form  applies  to  pleas  setting  up 
the  statute  of  limitations.^*' 

A  general  plea  of  the  statute  of  limitations  to  a  complaint  contain- 
ing the  common  counts,^^  or  separate  causes  of  action  set  out  in  separ- 
ate counts,^"  or  several  causes  of  action  set  out  in  the  same  count,*^  is 
bad  where  any  one  of  such  counts  or  causes  of  action  is  not  barred; 
but  a  general  plea  is  sufficient  when  it  applies  to  the  entire  demand.'^ 

The  same  strictness  of  pleading  the  statute  of  limitations  is  not  re- 
quired in  equity  as  at  law,  it  being  permissible  in  equity  to  rely  upon 
it  in  general  terms  in  the  answer,  where  it  does  not  appear  from  the 
bill  or  complaint  that  the  cause  of  action  is  barred  by  the  statute  of 
limitations."^ 

(II.)  Showing  Particular  Statute  Relied  Upon.  —  While  it  is  not  necessary 
to  plead  the  particular  statute  relied  upon,  where  the  plea  or  answer 
setting  up  the  defense  alleges  facts  showing  the  bar  of  the  statute," 


tector  Co.,  44  Misc.  206,  88  N.  Y.  Supp. 
857. 

88.  See  Spencer  v.  Baltimore  &  O. 
E.  Co.,  126  Md.  194,  94  Atl.  660,  hold- 
ing that  where  a  declaration  was  filed 
in  February,  1914,  a  plea  of  limitations, 
concluding  that  the  alleged  cause  of 
action  did  not  accrue  within  three 
years  prior  to  February,  1914,  instead 
of  concluding  "before  this  suit,"  is 
sufficient. 

89  Ala. — Meyers  v.  Meyers,  141 
Ala.  343,  37  So.  451.  Cal.— Trubody  v. 
Trubody,  137  Cal.  172,  69  Pac.  968. 
Ky. — Clark  r.  Schwing,  1  Dana  333. 
N.  Y.— MoCluskey  v.  Wile,  70  Misc. 
135,  128  N.  Y.  Supp.  190.  Vt.— Smith 
1'.  Purmort's  Admrs.,  63  Vt.  378,  20 
Atl.  928. 

90.  Galbreath  v.  Cole,  61  Ala.  139; 
Pennsylvania  Co.  v.  Sloan,  125  111.  72, 
17  N.  E.  37,  8  Am.  St.  Kep.  337. 

91.  Gildea  v.  Illinois  Tunnell  Co., 
185   111.   App.   638. 

92.  Wilev  V.  Heaps,  89  Md.  44,  42 
Atl.  906;  Wallace  r.  Schaub,  81  Md. 
594,  32  Atl.  324;  Bullen 's  Admr.  v. 
Eidgely's  Exr.,  1  Harr.  &  J.  (Md.)  104; 
Pemberton  v.  Simmons,  100  N.  C.  316, 
6   S.   E.   122. 

[a]  It  is  not  necessary  in  such  case 
to  plead  the  statute  to  each  count  or 
to  so  set  forth  that  the  alleged  causes 
of  action  did  not  accrue  within  the 
time  prescribed.  Wiley  v.  Heaps,  89 
Md.  44,  42   Atl.   906. 

93.  U.  S. — Huntington  Nat.  Bank  v. 
Huntington  Distilling  Co.,  152  Fed. 
240;  Norton  v.  Meader,  4  Sawy.  603,  18 
Fed.    Cas.    No.    10,351.     Ala.— Maury's 

vm  -jrvTTi 


Admr.  v.  Mason's  Admr.,  8  Port.  211. 
Mass.— Burditt  v.  Grew,  8  Pick.  108. 
Mich. — Rohrabacher  v.  Walsh,  170 
Mich.  59,  135  N.  W.  907.  IMiss.— Mitch- 
ell r.  Woodson,  37  Miss.  567.  Va. 
Tazewell's  Exr.  r.  Whittle's  Admr.,  13 
Gratt.    (54   Va.)    329. 

[al  "Anything  in  an  answer  which 
will  apprise  the  plaintiff  that  the"  de- 
fendant relies  on  the  statute  of  limita- 
tions is  sufficient,  if  such  facts  are 
stated  as  are  necessary  to  show  that 
the  statute  is  applicable."  Tazewell's 
Exec.  r.  Whittle's  Admr.,  13  Gratt.  (54 
Va.)  329,  quoted  in  Humphrey  f.  Spen- 
cer, 36  W.  Va.  11,  14  S.  E.  410.  To 
same  effect,  Rohrabacher  v.  Walsh,  170 
Mich.  59,  135  N.  W.  907. 

94.  See  the  following:  Cal. — Os- 
born  V.  Hopkins,  160  Cal.  501,  117  Pac. 
519,  Ann.  Cas.  1913  A,  413;  Manning 
r.  Dallas,  73  Cal.  420,  15  Pac.  34; 
Adams  v.  Patterson,  35  Cal.  122.  Ind. 
Wallace  v.  Metzker,  41  Ind.  346;  Right 
V.  Martin,  11  Ind.  123.  N.  Y.— Piper 
V.  Hoard,  107  N.  Y.  67,  13  N.  E.  632, 
1  Am.  St.  Rep.  785;  Nickell  v.  Tracy, 
100  App.  Div.  80,  91  N.  Y.  Supp.  287; 
Bell  V.  Yates,  33  Barb.  627;  Van  Hook 
r.  Whitlock,  7  Paige  373,  aprmcd  in  26 
Wend.  43,  37  Am.  Dec.  246.  N.  C. 
Pipes  V.  North  Carolina  Mica  M.  &  L. 
Co.,  132  N.  C.  612,  44  S.  E.  114.  P.  R. 
Hernandez  r.  Perez,  17  Porto  Rico  579 
Utah. — Nelden-.Judson  Drug  Co.  v. 
Com.  Nat.  Bank,  27  Utah  59,  74  Pac. 
195;  Fullerton  r.  Bailey,  17  Utah  85, 
53  Pac.  1020;  Spanish  Fork  City  v. 
Hopper,  7  Utah  235,  238,  26  Pac.  293. 
Wis. — J.  C.  Lewis  Co.  v.  Adamski,  131 
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under  statutes  in  some  jurisdictions,  the  defense  may  be  set  up  by  sim- 
ply referring  to  the  particular  statute  or  subdivision  thereof  relied 
on,"*  in  which  case  it  is  not  necessary  to  set  out  the  facts  relied  upon 
to  show  the  bar  of  the  statute.*® 

Where  the  plea  or  answer  relies  upon  a  section  or  subdivision  of  the 
statute  not  germane  or  applicable  to  the  cause  of  action,  this  will  not 
permit  reliance  upon  a  different  statute  or  subdivision  thereof,"^  un- 
less, of  course,  facts  are  set  up  which  bring  the  case  within  the  bar  of 
the  statute."^  So  a  plea  setting  up  a  shorter  term  of  the  statute  in  bar 
of  a  claim,  to  which  the  longer  term  of  the  statute  applies,  is  bad  on  de- 
murrer.*' But  the  authorities  are  not  agreed  as  to  whether  a  plea  set- 
ting up  a  longer  statutory  bar  than  that  governing  the  case  is  good; 
some  holding  that  it  is,  because  including  the  shorter  bar,^  while  others 
hold  that  it  is  not,  because  it  is  no  answer  to  the  complaint.^ 


Wis.  311,  111  N.  W.  495;  Malloy  f. 
Chicago  &  N.  W.  Ry.  Co.,  109  Wis.  29, 
85  N.  W.  130;  Buggies  v.  Fond  du  Lac 
Co.,  63  Wis.  205,  23  N.  W.  416;  Whit- 
ney V.  Marshall,  17  Wis.  174. 

Compare  Gaines  v.  Succession  of  Del 
Campo,  30  La.  Ann.  245;  M.urphy  v. 
De  France,  105  Mo.  53,  15  S.  W.  949, 
16  S.  W.  861. 

95.  See  the  statutes,  and  Cal. — Mil- 
ler V.  Lane,  160  Cal.  90,  116  Pac.  58; 
Allen  V.  Allen,  95  Cal.  184,  30  Pac.  213, 
16  L.  R.  A.  646.  Utali.— Nelden-Jud- 
son  Drug  Co.  v.  Com.  Nat.  Bank,  27 
Utah  59,  74  Pac.  195;  Spanish  Fork 
City  V.  Hopper,  7  Utah  235,  26  Pac. 
2S3.  Wis.— Malloy  v.  Chicago  &  N.  W. 
Ry.  C«.,  109  Wis.  29,  85  N.  W.  130. 

[a]  Where  a  suTidivision  of  a  stat- 
ute is  relied  wyon,  (1)  a  general  allega- 
tion that  the  action  is  barred  by  a  cer- 
tain chapter  or  section  number  of  the 
code  without  showing  the  particular 
subdivision  thereof  is  insufficient  (Man- 
ning V.  Dallas,  73  Cal.  420,  15  Pac.  34; 
Wolters  f.  Thomas,  3  Cal.  Unrep.  843, 
32  Pac.  565;  Stewart  v.  Budd,  7  Mont. 
573,  19  Pac.  221),  (2)  unless  the  stat- 
ute is  such  that  it  is  clear  which  sub- 
division thereof  is  applicable.  Church- 
ill i\  Woodworth,  148  Cal.  669,  84  Pac. 
155,  113  Am.  St.  Rep.  324.  See  Mul- 
lenary  t?.  Burton,  3  Cal.  App.  263,  84 
Pac.    159. 

96.  See  the  following:  Cal. — Allen 
V.  Allen,  95  Cal.  184,  30  Pac.  213,  16 
L.  R.  A.  646;  Manning  v.  Dallas,  73 
Cal.  420,  15  Pac.  34;  Packard  v.  John- 
son, 4  Pac.  632.  P.  R. — Subirana  f. 
Collazo,  14  Porto  Rico  507.  Utah. 
Nelden-Judson  Drug  Co.  v.  Com.  Nat. 
Bank,  27  Utah  59,  74  Pac.  195;  Fuller- 
ton  V.  Bailey,  17  Utah  85,  53  Pac.  1020; 


Spanish  Fork  City  f.  Hopper,  7  Utah 
235,  238,  26  Pac.  293.,  Wis.— Malloy  v. 
Chicago  &  N.  W.  Ry.  Co.,  109  Wis.  29, 
85  N.  W.  130;  Whereatt  v.  Worth,  108 
Wis.  291,  84  N.  W.  441,  81  Am.  St.  Rep. 
899;  Clarke  r.  Lincoln  County,  54  Wis, 
580,  12  N.  W.  20.  Can.— Dodge  v. 
Smith,   1  Ont.   L.  Rep.  46. 

Necessity  generally  for  setting  out 
facts  showing  action  within  bar  of  stat- 
ute, see  supra,  TIT,  C,  2,  b,   (I). 

97.  See  the  following:  Cal.— Onder- 
douk  V.  San  Francisco,  75  Cal.  534,  17 
Pac.  678.  Colo.— Blakely  r.  Fort  Lyon 
Canal  Co.,  31  Colo.  224,  73  Pac.  249. 
Ind.— Kimball  v.  Whitney,  15  Ind.  280. 
Miss. — Bridgforth  v.  Payne,  62  Miss. 
777.  Mo. — Vail  v.  Jacob,  7  Mo.  App. 
571.  Mont.— Ross  v.  Saylor,  39  Mont. 
559,  104  Pac.  864;  American  Min.  Co. 
V.  Basin  &  B.  S.  Min.  Co.,  39  Mont. 
476,  104  Pac.  525,  24  L.  R.  A.  (N.  S.) 
305.  Wis. — Hazelton  v.  New  York  Life 
Ins.  Co.,  141  Wis.  639,  124  N.  W.  1014. 
Can. — Sullivan  f.  Town  of  Barrie,  45 
U.  C.  Q.  B.  12. 

98.  See  Van  Hook  v.  Whitlock,  7 
Paige  (N.  Y.)  373. 

99.  Ark. — Ryburn  r.  Pryor,  14  Ark. 
505;  Padgett  V.  Martin,  12  Ark.  730. 
Kan. — Downey  r.  Atchison,  T.  &  S.  F. 
R.  Co.,  60  Kan.  499,  57  Pac.  101.  Mo. 
Hunter  r.  Hunter,  50  Mo.  445;  Smith 
r.  Davis,  90  Mo.  App.  533. 

1.  U.  S.— Phelps  r.  Elliott,  35  Fed. 
455.  lU. — McCormick  r.  Higgius,  190 
111.  App.  241.  Mo.— Davis  r.  Hascall, 
4  Mo.  58.  N.  Y.— Camp  r.  Smith,  13B 
N.  Y.  187,  32  N.  E.  640;  Reillv  v. 
Sabater,  43  N.  Y.  Supp.  383,  26  Civ. 
Proc.  34.  Wis. — Morgan  v.  Bishop,  61 
Wis.  407.  21   N.  W.  263. 

2.  Smith  V.  Joyce,  10  Ark.  460. 

Vol.  xvin 


IVbU 


LIMITATION  OF  ACTIONS 


(in.)  Showing  Time  When  Statute  Began  To  Run.  —  "WTiere  the  facts 
upon  which  the  statute  of  limitations  is  predicated  do  not  appear  upon 
the  face  of  the  declaration  or  complaint,  the  time  when  the  statute  be- 
gan to  run  must  be  definitely  stated.^  So  where  it  does  not  appear 
from  the  declaration  or  complaint  when  the  cause  of  action  sued  upon 
accrued,  the  plea  or  answer  in  settings  up  the  bar  of  the  statute  must 
supply  this  fact.*  In  this  connection  it  is  not  usually  sufficient  to  aver 
that  the  defendant  did  not  make  the  promise  as  alleged  -sdthin  the  time 
limited  prior  to  the  suit,  the  proper  averment  being  that  right  to  sue 
upon  the  promise  did  not  accrue  within  the  time  prescribed ;  this  is 
particularly  true  where  the  time  of  making  the  promise  and  the  time 
of  the  accrual  of  the  action  are  not  identical.*^ 


3.  Barnes  v.  McMurtry,  29  Neb.  178, 
45  N.  W.  285. 

4.  See  the  following:  Ariz. — "Wag- 
ner V.  Boyce,  6  Ariz.  71,  52  Pac.  1122. 
Ind. — Musselmanr.  Kent,  33  Ind.  452. 
Md. — Perkins  v.  Turner,  1  Har.  &  M. 
400.  N.  Y. — Bacon  r.  Chapman,  85  App. 
Div.  309,  82  N.  Y.  Supp.  545.  Ohio. 
Barker  &  Co.  v.  Glascow's  Exrs.,  Tapp. 
230. 

[a]  Where  a  plea  "does  not  aver 
that  the  cause  of  action  accrued  more 
than  two  years  before  the .  commence- 
ment of  the  action,  but  only  that  the 
services  contracted  to  be  rendered  by 
the  plaintiff  were  rendered  more  than 
two  years  before  the  action  was 
brought,"  it  is  insufficient.  Hartson 
V.  Hardin,  40  Cal.  264. 

[b]  "That  the  statutory  period  in 
which  to  begin  such  an  action  as  is 
here  brought,  to-wit,  ten  years,  has 
long  since  expired,  and  that  this  action 
is  consecfuently  outlawed,"  is  not  an 
averment  that  the  cause  of  action  did 
not  accrue  within  ten  years,  and  is  in- 
sufficient as  a  plea  of  such  limitation. 
Schrieber  v.  Goldsmith,  39  Misc.  381, 
79  N.  Y.  Supp.  846. 

[c]  A  plea  of  the  statute  of  limita- 
tions is  not  defective,  upon  the  ground 
that  it  admits  that  the  cause  of  action 
did  accrue  to  the  plaintiff,  on  account 
of  the  words,  "if  at  all,"  used  in  such 
plea.  Fish  f.  Farwell,  160  111.  236,  43 
N.  E.  367. 

fd]  Fonn  of  Plea. — "And  the  said 
defendant,  for  a  further  defense,  saj's 
that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
against  the  defendant,  because  he  says 
that  the  said  cause  of  action  mentioned 
in  the  said  complaint  did  not  accrue 
to  the  said  plaintiff  at  any  time  within 
six   vears   next   before   the    commence- 


ment of  this  action."     Bell  v.  Yates, 
33  Barb.   (N.  Y.)    627. 

5.  See  the  following:  U.  S. — Union 
Bank  of  Georgetown  v.  Eliason,  2 
Cranch  C.  C.  667,  24  Fed.  Cas.  No. 
14,355;  Gardner  r.  Pevton,  5  Cranch 
C.  C.  561,  9  Fed.  Cas.  No.  5,234;  Ferris 
V.  Williams,  1  Cranch  C.  C.  475,  8  Fed. 
Cas.  No.  4,750;  Bank  of  Columbia  v. 
Ott,  2  Cranch  C.  C.  575,  2  Fed.  Cas. 
No.  879.  Ind.— MIcCollister  v.  Willey, 
52  Ind.  382.  Ky.— Payne  r.  Smith,  7 
J.  J.  Marsh.  500;  Stewart  v.  Durrett,  2 
T.  B.  Mon.  122;  Banks  r.  Coyle,  2  A.  K. 
Marsh.  564.  Md. — Gemmell  r.  Davis, 
71  Md.  458,  18  Atl.  955.  N,  J.— Cun- 
ningham V.  Stanford,  68  N.  J.  L.  7,  52 
Atl.  374;  Eiggs  &  Baldwin  v.  Quick, 
16  N.  .J.  L.  160.  N.  Y.— United  States 
r.  White,  2  Hill  59,  37  Am.  Dec.  374; 
Stilwell  r.  Hasbrouck,  1  Hill  561;  Hale 
r.  Andrus,  6  Cow.  225.  Vt.— Cook  v. 
Kibbee,  16  Vt.  434.  Wis.— Peck  v. 
Cheney,  4  Wis.  249.  E-ig.— Case  25, 
(Anon.)  3  Atk.  70,  26  Eng.  Eeprint 
843;  Gould  v.  .Johnson,  2  Ld.  Raym. 
838,  92  Eng.  Eeprint  60. 

[a]  An  allegation  in  an  answer 
that  the  cause  of  action  accrued  more 
than  six  years  before  the  action  was 
brought  is  bad  on  demurrer,  as  not 
failing  to  negative  the  facts  alleged  in 
the  com]daint,  and  is  not  an  allega- 
tion that  the  cause  of  action  did  not 
accrue  within  six  years  before  the  ac- 
tion was  begun.  Musselman  v.  Kent, 
33   Ind.   452. 

[b]  That  a  bond  was  not  executed 
and  delivered  within  sixteen  years,  is 
not  a  good  plea  of  the  bar  of  the  stat- 
ute. It  should  be  that  the  cause  of 
action  did  not  accrue  within  that  time. 
Eichmau  v.  Eichman,  8  N.  J.  L.  55. 

fol  When  the  items  sued  on  aC' 
crued    is    immaterial,    and    an    answei 
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(IV.)  Showing  Time  of  Commencement  of  Suit  or  Action.  —  The  plea  or 
answer  setting  up  the  statute  of  limitations  should  allege  when  the 
action  was  eommenced,®  or  facts  from  which  it  can  be  gathered.^ 

(V.)  Necessity  for  Negativing  Matter  In  Avoidance. —  In  order  to  show 
that  the  case  is  one  within  the  operation  of  the  statute,  it  is  sometimes 
necessary  for  the  plea  or  answer  in  setting  up  the  statute  of  limitations 
to  negative  the  facts  alleged  in  the  bill  or  complaint  as  constituting  an 
avoidance  of  the  statute.®  There  is  no  necessity  for  this,  however,  where 


averring  that  the  items  sued  on  ac- 
crued more  than  six  years  before  the 
suit  was  commenced  is  therefore  in- 
sufficient. Indianapolis,  D.  &  W.  R.  Co. 
V.  Center  Township,  130  Ind.  89,  28 
N.  E.  439. 

[d]  It  Is  otherwise  (1)  where  the 
plaintiff  pleads  and  relies  on  a  new 
promise  (Livingston  v.  Ostrander,  9 
Wend.  [N.  Y.]  306;  Swift  v.  Vaughn, 
6  Hill  [N.  Y.]  488;  Rice  v.  Sims  & 
Worthy,  8  Rich.  [S.  C]  416);  (2)  or 
where  a  cause  of  action  accrues  imme- 
diately upon  payment  of  money  by  one 
at  the  instance  of  another,  the  law 
implying  a  promise  to  refund  it  (Cald- 
well v.  Irvine's  Admrs.,  4  J.  J.  Marsh. 
[Ky.]  107;  Peck  v.  Cheney,  4  Wis. 
249);  (3)  Or  where  the  statute  of  lim- 
itations begins  to  run  from  the  time 
of  making  a  promise  (Cook  v.  Kibbee, 
16  Vt.  434);  (4)  or  the  suit  is  upon 
a  note  payable  on  demand  (United 
States  V.  White,  2  Hill  [N.  Y.]  59,  37 
Am.  Dec.  374);  (5)  or  upon  an  account 
stated.     Ware  v.  Dudley,  16  Ala.  742. 

6.  United  States  Fidelity  &  Guar- 
anty Co.  V.  Parker,  20  Wyo.  29,  121 
Pac.  531. 

7.  United  States  Fidelity  &  Guar- 
anty Co.  V.  Parker,  20  Wyo.  29,  121 
Pac.  531. 

[a]  "The  pleading  cannot  be  aided 
nor  the  proper  allegation  which  has 
been  omitted  be  supplied  by  going  to 
the  summons  to  ascertain  when  the 
action  was  commenced."  United  States 
Fidelity  &  Guaranty  Co.  v.  Parker,  20 
Wyo.  29,  121  Pac.  531. 

[b]  "A  plea  of  limitations  should 
always  refer  to  the  commencement  of 
proceedings  supposed  to  be  barred  by 
lapse  of  time.  If  the  statutory  period 
then  lacks  a  single  day,  there  is  nothing 
gained  by  the  protraction  of  litigation 
for  many  years  beyond  the  time  with- 
in which  suit  should  have  been  com- 
menced." Lincoln  v.  Thompson,  75 
Mo.  613,  631. 

[c]  An   averment  that   "no   action 


has  accrued  to  said  plaintiffs  by  rea- 
son of  the  matter  mentioned  and  set 
forth  in  said  complaint  at  any  time 
within  two  years  next  preceding  th« 
commencement  of  this  action,"  is  not 
objectionable  because  the  terms  "pre- 
ceding the  commencement  of  the  ac- 
tion" instead  of  "preceding  the  filing 
of  tke  complaint,"  are  used,  such 
words  being  equivalent.  Adams  t;.  Pat- 
terson, 35  Cal.  122. 

8,  See  the  following:  U.  S.—M'Clos- 
key  V.  Barr,  38  Fed.  165.  la.— Wright 
V.  Leclaire,  4  G.  Gr.  420.  Md. — More- 
ton  V.  Harrison,  1  Bland  491.  Miss. 
Shoults  V.  Kemp,  57  Miss.  218.  N.  J. 
Cunningham  v.  Stanford,  68  N-.  J.  L. 
7,  52  Atl.  374.  N.  Y.— Levitt  v.  Gris- 
wold,  148  N.  Y.  Supp.  320;  Erickson 
V.  Quinn,  3  Lans.  299.  Ohio.— Mafle  v. 
Cincinnati,  H.  &  D.  R.  Co.,  40  Ohio  St. 
313.  48  Am.  Rep.  685.  Tenn.— Railroad 
t\  Harris,  101  Tenn.  527,  47  S.  W.  1096. 
Wash. — Lake  v.  Steinbach,  5  Wash.  65», 
32  Pac.  767;  Argard  v.  Parker,  81  Wis, 
581,   51    N.   W.    1012. 

But  see  Weinberger  v.  Weidman,  134 
Cal.  599,  66  Pac.  869. 

[a]  "It  is  an  established  principle, 
that  where  any  allegation  of  the  bill 
would  avoid  the  bar  created  by  the 
statute,  such  allegation  must  be  speci- 
ally denied  by  an  answer  in  support 
of  the  plea,  for  otherwise,  it  will  be 
taken  as  true,  and  the  plea  can  then 
be  no  bar;  because  it  will  appear  upon 
the  face  of  the  proceedings  to  have 
been  sufficiently  avoided."  Moreton  v. 
Harrison,  1  Bland  (Md.)  491. 

[b]  An  allegation  in  an  answer  that 
a  note  sued  on  shows  on  its  face  that 
it  is  barred  by  the  statute  of  limita- 
tions will  be  stricken  out  on  motion, 
where  avoidance  has  been  pleaded  in 
the  complaint.  Walker  r.  Russell  St 
Brother,  73  Iowa  340,  35  N.  W.  443. 

[c]  Where  there  are  averments  of 
partial  payments  (1)  in  the  bill  or  com- 
plaint, which  if  true,  would  take  the 
case   out   of   the   statute,   the    defend- 
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the  declaration  or  complaint  does  not  allege  matter  in  anticipation  oi 
avoidance  of  the  statute  of  limitations,^  or  where  the  complaint  shows 
on  its  face  that  the  action  is  barred  notwithstanding  the  exception  oi 
proviso  relied  upon  as  avoiding  the  statute.^" 

(VI.)  Where  Defense  Set  Up  by  Executor  or  Administrator,!!  —  A  personal 
representative  in  pleading  the  statute  of  limitations  should  generally 
allege  the  necessary  facts  to  show  the  application  of  the  statute  to  the 
particular  case.^^  On  pleading  the  general  statute  of  limitations  he 
need  not  allege  that  the  deceased  had  resided  in  the  state  for  the  statu- 
tory period  prior  to  his  death. ^^  Where  he  pleads  the  special  statute  of 
limitations,  the  plea  must  show  that  notice  of  the  grant  of  administra- 
tion was  given  as  required  hy  law,^*  hut  it  need  not  aver  that  he  has 
delivered  the  assets  to  the  next  of  kin  and  taken  refunding  bonds.^^ 

e.  Objections  to  Plea.  —  Objection  to  an  insufficient  plea,  which 
sets  up  the  lapse  of  a  shorter  limitation  of  the  statute  where  a  longer 
one  applies,  should  be  taken  by  demurrer,  and  not  by  motion  to  strike 
out;^^  and  demurrer  is  the  proper  form  of  objection  to    an    answer 


ant  must,  by  an  answer  in  support  of  \ 
his  plea,  deny  such  allegations.  More- 
ton  f.  Harrison,  1  Bland  (Md.)  491. 
See  also,  Lemon  v.  Dryden,  43  Kan.  477, 
2?,  Pae.  641;  Argard  f.  Parker,  81  Wis. 
581,  51  N.  W.  1012.  (2)  But  where  the 
alleged  payments!  relied  upon  by  plain- 
tiff, in  avoidance  of  the  bar  of  the 
statute,  are  not  alleged  with  "precis- 
ion and  certainty,"  they  are  not 
deemed  to  be  admitted  by  a  failure  to 
deny  same.  Brown  V.  Wakefield,  1 
Gray  (IVIass.)   450. 

[d]  An  allegation  of  infancy  in  a 
complaint  is  admitted  by  an  answer 
simply  pleading  the  statute  of  limita- 
tions, and  a  general  denial,  without 
denying  specifically  the  allegation  of 
infancy.  Johnson  r.  Pinegar,  41  Ind. 
168. 

Pleading  matter  in  avoidance  of  stat- 
ute of  limitations,  see  infra,  IV. 

9.  See  the  following:  Cal. — Ander- 
son r.  risk,  36  Cal.  625.  Md.— Carroll 
V.  Waring,  3  Gill  &  J.  491.  Mass.— Cod- 
man  r.  Eogers,  10  Pick.  112.  Minn. 
McMillan  v.  Cheenev,  30  Minn.  519,  16 
N.  W.  404.  N.  Y.— Piper  v.  Hoard,  107 
N.  Y.  67,  13  N.  E.  632,  1  Am.  St.  Eep. 
785. 

10.  Lebanon  r.  Twiford,  13  Ind. 
App.  384,  41  N.  E.  844. 

11.  As  to  plea  or  answer  in  actions 
Rgalnst  executors  or  administrators 
generally,  see  8  Standard  Proc.  762,  et 
seq. 

12.  Ala. — Harrison's  Admr.  r.  Har- 
rison's Distributees,  39  Ala,  489.  Conn. 
White  V.  Judson's  Admrs.,  2  Eoot  301. 
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Md.— Wallace  v.  Schaub,  81   Md.   594 
32   Atl.  324. 

Necessity  generally  for  averring  facts 
showing  the  ease  one  within  the  bai 
of  the  statute,  see  supra,  III,  C,  3,  b 

(I)- 

13.  Saxton  v.  Musselman,  17  S.  D 
35,  95  N.  W.  291.  See  also  Searls  v 
Knapp,  5  S.  D.  325,  58  N.  W.  807,  4£ 
Am.  St.   Eep.   873. 

14.  Miss. — Wren 's  Admr.  v.  Span 's 
Admr.,  1  How.  115,  that  the  plea  should 
set  forth  the  date  of  letters  testament- 
ary or  administration,  that  there  was 
publication  within  two  months  after 
such  date,  and  that  such  publication 
was  continued  for  six  weeks  succes- 
sivelv.  Mo. — Munday  v.  Leeper,  12C 
Mo.  417,  25  S.  W.  381;  Stiles  r.  Smith. 
55  Mo.  363;  Wiggins  f.  Lovering's 
Admr.,  9  Mo.  262.  N.  J.— Eyan  V 
Flanagan,  38  N.  J.  L.  161. 

[a]  Allegation  that  notice  posted 
•'in  two  pubUc  places,"  is  suflacieni 
without  specifying  the  places.  Burditt 
r.  Grew,  8  Pick.  (Mass.)  108;  Sewall  v. 
Valentine,   6   Pick.    (Mass.)    276. 

[b]  If  requirement  of  notice  is 
merely  directory  it  need  not  be  alleged 
in  pleading  the  statute  of  limitations. 
Crabaugh  v.  Hart,  3  Yerg.  (Tenn.)  431. 

15.  Goodman  v.  Smith,  15  N.  C.  450. 

16.  Ark.— Padgett  r.  Martin,  12 
Ark.  730.  la.— McDonald  r.  Bice,  113 
Iowa  44,  84  N.  W.  985.  S.  C— Sargeant 
r.  .Johnson,  1  McCord  336. 

[a]  But  it  is  error  to  strike  from 
the  record  a  plea  of  limitation,  perfect 
in    form,    on    argument    of    demurrer 
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which  fails  to  allege  that  the  fraud  for  which  a  deed  is  sought  to  be 
set  aside  had  been  discovered  within  the  statutory  period.^^  So  a  de- 
murrer will  lie  to  a  plea  of  the  statute,  perfect  in  form,  interposed  to 
an  amended  count  filed  after  the  bar  of  the  statute  has  run,  where 
the  amended  count  does  not  state  a  new  cause  of  action. ^^  The  ques- 
tion, whether  there  is  any  statute  of  limitations  barring  the  action, 
should  be  raised  by  demurrer  to  the  plea  ;^^  but  the  regularity  of  the 
filing  of  the  plea  is  not  raised  by  a  demurrer  thereto. ^'^ 

On  demurrer  to  an  answer  pleading  the  statute  of  limitations,  a 
plaintiff  cannot  rely  on  his  complaint  to  show  when  the  cause  of  action 
accrued. ^^ 

Waiver  of  Objections  to  Plea,  — A  reply  to  a  defective  plea  of  the 
statute  of  limitations,  operates  as  a  waiver    of    objection    thereto.^^ 

d.  Amendment  To  Set  Up  Statute  of  Limitations.  —  By  the  weight 
of  authority  a  plea  of  the  statute  of  limitations  may  be  interposed  by 
an  amendmeent  the  same  as  any  other  defense, ^^  though  according  to 
some  old  authorities  this  plea  cannot  be  supplied  by  amendment.-* 
Good  reason  why  it  was  not  pleaded  earlier  must  be  given,  however,^' 
and  laches  in  applying  for  leave  to  amend  may  bar  the  privilege.^^ 
In  some  jurisdictions  it  has*  been  held  that  after  issue  joined,^''  or  on 


thereto,  on  the  ground  that  a  longer 
period  of  the  statute  applies,  if  any 
recovery  is  possible  under  the  com- 
plaint to  which  the  plea  would  apply 
as  a  defense.  Yetter  r.  Westiield,  19 
Misc.  328,  44  N.  Y.  Supp.  268. 

17.  Marthinson  v.  McCutchen,  84 
S.  C.  256,  66  S.  E.  120. 

18.  Chicago  &  N.  W.  Ry.  Co.  f. 
Gillison,  173  111.  264,  50  N.  E.  657,  64 
Am.  St.  Rep.   117. 

19.  Norton  v.  Colby,  52  111.  198. 

20.  Lesher  v.  United  States  Fidelity 
&  G.  Co.,  144  111.  App.  632. 

21.  De  Armond  v.  Ballon,  122  Ind. 
398,  23  N.  E.  766. 

22.  Sargeant  V.  Johnson,  i  McCord 
(S.  C.)   336. 

[a]  The  filing  of  a  replication  to 
a  plea  of  the  statute  set  up  in  an 
amended  answer,  operates  as  a  waiver 
of  objection  to  the  filing  of  such  de- 
fense. Phoenix  Ins.  Co.  v.  Dankwardt, 
47  Iowa  432. 

23.  Ark. — See  State  v.  Jennings,  10 
Ark.  428.  Cal. — Nichols  v.  Randall, 
136  Cal.  426,  69  Pac.  26  (statutes  of 
limitation  have  become  rules  of  prop- 
erty and  are  favored  in  law) ;  Cooke  f. 
Spears,  2  Cal.  409,  56  Am.  Dec.  348, 
amendment  must  be  in  furtherance  of 
justice.  Ky. — Yoeum  r.  Foreman,  14 
Bush  494,  within  discretion  of  court 
to  allow  amendment.  La. — Bainbridge 
V.    Clay,    3    Mart.    (N.    S.)    262.     Md. 


See  Mitchell  v.  Sellman,  5  Md.  376. 
Wash.— Thomas  v.  Price,  33  Wash.  459, 
74  Pac.  563,  99  Am.  St.  Rep.  961.  Wis. 
Whereatt  r.  Worth,  108  Wis.  291,  84 
N.  W.  441,  81  Am.  St.  Rep.  899;  Meade 
r.  Lawe,  32  Wis.  261,  in  discretion  of 
court.  Can.— Patterson  v.  Central 
Canada  Sav.  &  Loan  Co.,  17  Ont.  Pr, 
470;  Seaton  r.  Fenwick,  7  Ont.  Pr.  146. 
[a]  Peculiar  Circumstances  Must 
Be  Shown. — Sheets  v.  Baldwin's 
Admrs.,   12   Ohio   120. 

24.  Wolcott  V.  M;cFarlan,  6  Hill  (N. 
Y.)  227;  Jackson  r.  Varick,  2  Wend. 
CN.  Y.)  294;  Coit  r.  Skinner,  7  Cow. 
(N.  Y.)  401.  See  Clinton  v.  Eddv,  54 
Barb.    (N.  Y.)    54,   37   How.   Pr.  23. 

25.  Johnston  v.  Williams,  1  N.  C. 
565;  Martin  v.  Anderson,  6  Rand.  (27 
Va.)  19;  Jackson  r.  Cutright,  5  Munf. 
(19    Va.)    308. 

26.  Colo.— Walters  r.  Webster,  52 
Colo.  549,  123  Pac.  952,  Ann.  Cas. 
1914 A,  23;  cTirtis  r.  Pueblo,  11  Colo. 
App.  446.  54  Pac.  649;  Owers  v.  Olathe 
Silver  Min.  Co.,  6  Colo.  App.  1,  39  Pac. 
980.  111.— Dulle  r.  Lally,  167  111.  485, 
47  N.  E.  753.  Ky. — Metropolitan  Life 
Ins.  Co.  V.  Blesch,  22  Kv.  L.  Rep.  530, 
58  S.  W.  436.  Can.— Roberts  v.  Ward, 
26  Nova  Scotia  463. 

Time  to  plead  generally,  see  supra, 
III,  B. 

27.  Colo.— Curtis  r.  Pueblo.  11  Colo. 
App.  446,  54  Pac.  649      N.  Y.— Golden 
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the  trial,^^  this  plea  cannot  be  supplied  by  amendment,  though  in  many- 
states  amendments  at  trial  have  been  allowed.^^ 

4.  Replication,  Reply,  or  Subsequent  Pleading.^o  —  A  plaintiff  may 
reply  the  statute  of  limitations  to  a  claim  pleaded  as  a  set-off  by  the 
defendant,^^  or  to  a  counterclaim,^^  or  cross-action  set  up  in  the 
answer,-^^  or  to  a  cross-complaint.^* 

A  rejoinder  which  fails  to  aver  the  necessary  facts  to  take  the  case 
out  of  the  exception  pleaded  in  the  replication,  is  bad  on  demurrer.^^ 

IV.     PLEADING  IN  ANTICIPATION  OR  AVOIDANCE  OF  DE- 


V.  Hallagan,  1  Wend.  302.    S.  O. — Jones 
V.  Massey,  9  S.  C.  376,  391. 

[a]  Only  on  payment  of  all  costs 
up  to  time  of  application  will  amend- 
ment be  allowed  after  issue  joined. 
Hamilton  v.  Shepard,  4  N.  C.  357. 

28.  Griffin  v.  Moore,  43  Md.  246. 
See  also  supra,  III,  B,  1,  note  17. 

29.  Cal.— Nichols  v.  Randall,  136 
Cal.  426,  69  Pac.  26;  Morton  v.  Bart- 
ning,  68  Cal.  306,  9  Pac.  146,  where 
plaintiff  permitted  to  amend  his  com- 
plaint at  trial  defendant  may  amend  to 
plead  statute.  Mont. — Baxter  v.  Ham- 
ilton, 20  Mont.  327,  51  Pac.  265,  al- 
lowed after  close  of  evidence.  Tenn. 
Nunnelly  v.  Southern  Iron  Co.,  94 
Tenn.  397,  29  S.'  W.  361,  28  L.  R.  A. 
421.  Wash.— Thomas  v.  Price,  33  Wash. 
459,  74  Pac.  563,  99  Am.  St.  Rep.  961. 
Wis.— niinois  Steel  Co.  v.  Budzisz,  106 
Wis.  499,  81  N.  W.  1027. 

[a]  In  Louisiana,  statute  may  be 
pleaded  at  any  time  before  final  judg- 
ment. Arbonneaux  r.  Letorey,  6  Rob. 
456  (even  on  appeal);  Broadway's 
Heirs  v.  Pool,  19  La.  258;  Dunbar  v. 
Nichols,  10  Mart.   (La.)   184. 

30.  As  to  replication  or  reply  gen- 
erally, see  the  title  "Replication  and 
Reply." 

Replication  to  plead  matters  in  avoid- 
ance, see  infra,  IV,  C,  2,  b. 

31.  Ala. — McCreary  v.  Jones,  96  Ala. 
592,  11  So.  600;  Shaw  v.  Yarbrough, 
3  Ala.  588.  Ark.— Stillwell  r.  Padgett, 
22  Ark.  164.  Ga.— Willis  r.  Sutton,  116 
Ga.  283,  42  S.  E.  526.  Va.— Trimyer 
V.  Pollard,  5  Gratt.   (46  Va.)   460. 

[a]  But  where  only  notice  is  given 
of  the  set-off  instead  of  a  plea  thereof, 
the  plaintiff  cannot  reply  the  statute 
of  limitations,  although  he  may  rely 
upon  it  as  evidence.  Trimyer  v.  Pol- 
lard,  5   Gratt.    (46   Va.)    460. 

[b]  Where  an  executor  or  adminis- 
trator fails  to  reply  the  statute  of  lim- 
itations to  a  plea  of  set-off,  no  issue 
is  raised,  but  a  due  presentation  of  the 
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claim  set  off  is  admitted,  and  no  ad- 
vantage of  the  statute  of  limitation 
can  be  taken  against  it.  Smith  v.  Huie, 
14   Ala.    201. 

[c]  Not  Demurrable. — A  defense 
that  a  claim  pleaded  in  set-off  is  barred 
by  the  statute  of  limitations  can  not 
be  taken  by  demurrer,  when  the  plea 
does  not  show  when  the  cause  of  action 
on  the  demand  sought  to  be  set  off 
arose,  but  should  be  set  up  by  special 
replication  to  such  plea  of  set-off.  Mc- 
Creary  v.  Jones,  96  Ala.  592,  11  So. 
600;  Trimyer  v.  Pollard,  5  Gratt.  (46 
Va.)   460. 

32.  Pinkham  V.  Pinkham,  61  Neb. 
336,  85  N.  W.  285,  60  Neb.  600,  83  N. 
W.  837. 

[a]  But  an  amendment  to  a  reply 
will  not  be  allowed  on  appeal  so  as  to 
set  up  the  statute  of  limitations  to  a 
counterclaim.  Williams  v.  Willis,  15 
Abb.  Pr.  N.  S.   (N.  Y.)   11. 

33.  McMillan  v.  Cheeney,  30  Minn. 
519,  16  N.  W.  404. 

34.  Litch  V.  Bryant,  46  Colo.  160, 
103  Pac.  289. 

35.  v.  S. — Bond  v.  Jay,  7  Cranch 
350,  3  L.  ed.  367.  Ark.— Stillwell  v. 
Badgett,  22  Ark.  164.  Ky.— Mansell's 
Admr.  v.  Israel,  3  Bibb  510.  Can. 
Parsons  v.  Crabb,  31  U.  C.  Q.  B.  434; 
Kasson  r.  Holley,  1  Man.  1. 

[a]  Where  a  reply  avers  that,  be- 
fore the  bar  of  the  statute  had  run, 
defendant  was  absent  from  and  resided 
out  of  the  state,  a  rejoinder  that  with- 
in the  time  mentioned  the  defendant 
was  frequently  in  such  state  to  the 
knowledge  of  plaintiff  is  sufficient. 
Hall  r.  Nasmith,  28^  Vt.  791. 

[b]  That  an  account,  replied  as  a 
running  account,  became  a  stated  ac- 
count more  than  five  years  before  the 
action  was  brought,  and  has  not  since 
been  a  running  account,  is  a  good  re- 
joinder. Brackenridge  V.  Baltzell,  1 
Ind.  333,  Smith  217. 
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FENSE.  —  A.  Generally.36  _  A  plaintiff  may  plead  in  avoidance 
of  the  statute  of  limitations  any  matter  calculated  to  take  his  case 
out  of  the  operation  of  the  statute  or  bring  it  within  any  exception 
thereto,^^  such  as  a  contract  of  forbearance  made  by  the  creditor  with 
the  debtor  relative  to  the  debt;^^  a  renewal  contract  or  note -"-^  an 
acknowledgment  by  the  debtor  of  the  existence  of  the  indebtedness 
against  him  ;**^  a  payment  on  the  debt  within  the  statutory  period,*^ 
or  an  unconditional  promise  to  pay  it;*^  fraud  and  plaintiff 's  ignorance 
or  the  concealment  thereof  until  within  the  statutory  period;*^  legal 
disability  existing  at  the  time  the  cause  of  action  accrued  ;^^  mutuality 
of  aecounts,^-"^  or  the  continuity  of  one  account;*^  the  absence  of  the 


36.  Anticipating  defenses  generally 

see  6  Standard  Proc.  681. 

37.  See  infra,  this  section. 

fa]  The  death  of  the  debtor  and 
the  interim  pending  the  appointment 
of  his  administrator.  Hinshaw  v.  War- 
ren's Estate,  167  Mo.  App.  365,  151  S. 
W.  497. 

[b]  An  agreement  of  forbearance 
until  a  certain  thing  is  done,  cannot 
be  pleaded  in  avoidance  of  the  bar  of 
the  statute  which  runs  after  such  con- 
tingency occurs.  New  Orleans  Canal 
&  Banking  Co.  v.  Martin,  23  La.  Ann. 
210. 

[c]  An  allegation  that  the  debtor 
made  a  special  request  for  Indulgence 
will  not  suffice  to  avoid  the  operation 
of  the  statute  of  limitations.  Hill  v. 
Hilliard,  103  N.  C.  34,  9  S.  E.  639. 

38.  Smith  v.  Lawrence,  38  Cal.  24, 
99  Am.  Dec.  344. 

39.  Cain  v.  Bonner  (Tex.  Civ. 
App.),  149  S.  W.  702. 

40.  U.  S.— Becker  v.  Oliver,  111  Fed. 
672,  49  C.  C.  A.  533;  Penaro  v.  Flour- 
noy,  19  Fed.  Cas.  No.  10,916.  Ala. 
Ross  V.  Ross,  20  Ala.  105;  St.  John  r. 
Garrow,  4  Port.  223,  29  Am.  Dec.  280. 
Ark. — Chase  v.  Carney,  60  Ark.  491,  31 
S.  W.  43.  Ky.— Hopkins  r.  Stout,  6 
Bush  375.  Md.— Gill  v.  Donovan,  96 
Md.  518,  54  Atl.  117.  Miss.— Peyton 
V.  Minor,  11  Smed.  &  M.  148.  N.  Y. 
Serrell  v.  Forbes,  106  App.  Div.  482, 
94   N.   Y.   Supp.   805. 

41.  Colo.— Du  Bois  v.  First  Nat. 
Bank,  43  Colo.  400,  96  Pac.  169.  D.  C. 
Mann  v.  Cooper,  2  App.  Cas.  226.  Ga. 
Smith  V.  Simms,  9  Ga.  418.  Kan. 
Good  t:  Ehrlich,  67  Kan.  94,  72  Pac. 
545.  Ky. — Hopkins  v.  Stout,  6  Bush 
375.  Md.— Quynn  v.  Carroll,  10  Md. 
197. 

42.  U.  S. — Randon  v.  Toby,  11  How. 
493,  13  L.  ed.  784;  Lonsdale  v.  Brown, 


4  Wash.  C.  C.  148,  15  Fed.  Cas.  No. 
8,494;  Lonsdale  v.  Brown,  3  Wash.  C. 
C.  404,  15  Fed.  Cas.  No.  8,492.  Ark. 
Burnett  v.  Turner,  105  Ark.  290,  151 
S.  W.  249.  Pa.— Hancock  v.  Melloy, 
189  Pa.  569,  42  Atl.  292. 

43.  U.  S.— Moore  v.  Greene,  19  How. 
69,  15  L.  ed.  533;  United  States  r. 
Puget  Sound  Traction,  L.  &  P.  Co.,  215 
Fed.  436;   Carr   i.  Hilton,   1   Curt.  390, 

5  Fed.  Cas.  No.  2,437.  Colo.— Pipe  v. 
Smith,  5  Colo.  146.  Minn. — Ferrier  v. 
McCabe,  129  Minn.  342,  152  N.  W.  734, 
Duxbury  r.  Boice,  70  Minn.  113,  72  N. 
W.  838';  Humphrey  r.  Carpenter,  39 
Minn.  1]5,  39  N.  V/.  67.  Miss.— Shoults 
V.  Kemp,  57  Miss.  218.  N.  Y.— Clarke 
V.  Gilmore,  149  App.  Div.  445,  133  N. 
Y.  Supp.  1047;  Erickson  r.  Quinn,  3 
Lans.  299.  Oliio. — Zieverink  r.  Kem- 
per, 50  Ohio  St.  208,  34  N.  E.  250. 

[a]  That  ths  fraud,  upon  which  the 
cause  of  action  arises,  was  not  discov- 
ered, and  could  not,  by  the  exercise  of 
due  diligence  upon  plaintiff's  part, 
have  been  discovered  until  about  the 
time  the  suit  was  commenced.  U.  S. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Conley, 
187  Fed.  949,  110  C.  C.  A.  97;  William- 
son V.  Beardsley,  137  Fed.  467,  69  C.  C. 
A.  615.  Ala. — Coxe  v.  Huntsville  Gas 
Light  Co.,  106  Ala.  373,  17  So.  626. 
Ga.— Rich  v.  Dupree,  14  Ga.  661.  la. 
Penley  v.  Waterhouse,  3  Iowa  418. 

44.  See  infra,  IV,  C,  5. 

45.  Mich.— Stoner  r.  Riggs,  128 
Mich.  129,  87  N.  W.  109;  Hollvwood  v. 
Reed,  55  Mich.  308,  21  N.  W.  313.  IVIiss. 
Perkins  v.  Coleman,  51  Miss.  298.  Mo. 
Roberts  r.  Neale,  134  Mo.  App.  612, 
114  S.  W.  1120;  Vogel  r.  Kennedv,  127 
Mo.  App.  228,  104  S.  W.  1151.  S.  C. 
Sumter  v.  Morse,  2  Hill  Eq.  87. 

46.  Roberts  v.  Neale,  134  Mo.  App. 
612,   114  S.   W.   1120. 
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defendant  from  the  state  during  a  period  ^\dthin  which  the  suit  might 
have  been  brought  ;*'^  that  an  appeal  from  a  judgment  or  decree  sus- 
pended the  running  of  the  statute  of  limitations  ;*^  or  any  two  or  more 
of  these  matters.^^ 

A  clause  in  the  will  of  a  testator  directing  that  all  his  just  debts 
be  paid,  cannot  be  pleaded  in  avoidance  of  the  statute  of  limitations 
in  an  action  against  the  estate  of  such  decedent,^**  even  where  there 
is  a  special  devise  of  property  for  the  payment  of  such  debts.®^ 

B.  Necessity  for.  —  Whether  the  plaintiff  in  the  first  instance  is 
bound  to  plead  in  avoidance  of  the  bar  of  the  statute  otherwise  ap- 
parent from  the  remainder  of  his  first  pleading,  depends  upon  the 
principles  hereinbefore  discussed,  as  to  whether  the  defense  must  be 
specially  pleaded  or  may  be  raised  by  demurrer.^^  Obviously  where 
the  complaint  would  be  subject  to  demurrer  on  that  ground,  facts  in 
avoidance  should  be  pleaded.  Thus  a  bill  in  equity  which  is  apparently 
subject  to  the  bar  of  the  statute,  must  state  facts  avoiding  the  ap- 
parent bar.^^  And  the  same  rule  applies  in  some  jurisdictions  in 
actions  at  law,"**  though  in  others,  the  plaintiff  is  not  bound  in  the 


47.  Ala. — Willis  v.  Rice,  157  Ala. 
252,  48  So.  397,  131  Am.  St.  Eep.  55; 
Willis  V.  Rice,  39  So.  991.  Ky.— By- 
bee's  Exr.  V.  Poynter,  117  Kv.  109,  77 
5.  W.  698;  Prather  v.  Ross,  10  B.  Mon. 
15.  Wash. — Lake  v.  Steinbach,  5  Wash. 
659,  32  Pae.  767. 

48.  Irvine  v.  Bankard,  181  Fed.  206. 

49.  Ala. — Stevenson  v.  Anderson,  87 
Ala.  228,  6  So.  285.  Cal.— Wood  v. 
Goodfellow,  43  Cal.  185.  Mo.— Shee- 
han  &  Loler  Transp.  Co.  v.  Sims,  36 
Mo.  App.  224. 

50.  Conn. — Peck  r.  Botsford,  7 
Conn.  172,  18  Am.  Dec.  92.  N.  Y. 
Roosevelt  v.  Mark,  6  Johns.  Ch.  266. 
Pa.— Smith  v.  Porter,  1  Binney  209. 
Eng,.^ — Burke  r.  Jones,  2  Ves.  &  B. 
275,  35   Eng.  Reprint  323. 

[a]  Intent  of  Testator. — The  plain 
line  is  that  the  testator  intends  the 
courts  of  law  and  equity  to  determine 
what  are  just  debts,  leaving  his  exe- 
cutor at  liberty  to  use  all  means  of 
resistance  prescribed  or  allowed  by 
law.  Roosevelt  v.  Mark,  6  Johns.  Ch. 
(N.  Y.)   266,  296. 

51.  Roosevelt  v.  Mark,  6  Johns.  Ch. 
(N.  Y.)   266. 

52.  See  supra,  III,  C,  1,  and  2. 

53.  Ala. — Lady  Ensley  Coal,  I.  A 
R.  Co.  V.  Gordon,  155  Ala.  528,  46  So. 
983;  Love  r.  Butler,  129  Ala.  531,  30 
So.  735;  Underhill  v.  Mobile  Fire  De- 
partment Ins.  Co.,  67  Ala.  45;  FretweH 
r.  McLemore,  52  Ala.  124.  Ark. — Shirey 
V.  Clark,  72  Ark.  539,  81  S.  W.  1057; 
Stillwell  V.  Badgett,  22  Ark.  164.  Fla. 

Vol.  xvm 


Gadsden  v.  Jones,  1  Fla.  373.  Ga. 
Thornton  v.  Jackson,  129  Ga.  700,  59 
S.  E.  905;  Worthy  v.  Johnson,  8  Ga. 
236,  52  Am.  Dec.  399.  Idaho.— Ryan 
r.  Woodin,  9  Idaho  525,  75  Pac.  261. 
111.— Bayley  r.  Nichols,  263  111.  116,  104 
N.  E.  1054;  Harding  v.  Durand,  138  111. 
515,  28  N.  E.  948  {reversing  36  111.  App. 
238);  Bell  r.  Johnson,  111  111.  374.  la. 
Phares  r.  Walters,  6  Iowa  106.  Me. 
Mooers  r.  Kennebec  &  P.  R.  Co.,  58 
Me.  279.  Mo. — Keeton's  Heirs  v.  Keet- 
on  's  Admr.,  20  Mo.  530.  N.  Y.— Erick- 
son  V.  Quiun,  3  Lans.  299;  Mayne  v, 
Griswold,  3  Sandf.  463.  Wis.— Howell 
r.   Howell,  15  Wis.   55. 

Avoiding    apparent    laches,    see    the 
title  "Laches." 

54.  Ga. — Butts  v.  Cuthbertson,  6  Ga. 
159;  Hicks  v.  Moyer,  10  Ga.  App.  488, 
73  S.  E.  754.  Idaho.— Rvan  v.  Woodin, 
9  Idaho  525,  75  Pac.  261.  Mass.— Mc- 
Rae  V.  New  York,  N.  H.  &  H.  Ry.,  199 
Mass.  418,  85  N.  E.  425.  Minn.— Fer- 
rier  v.  McCabe,  129  Minn.  342,  152  N. 
W.  734;  Duxbury  v.  Boiee,  70  Minn. 
113,  72  N.  W.  838;  Humphrey  v.  Car- 
penter, 39  Minn.  115,  39  N.  W.  67. 
Miss. — ShoultS'  r.  Kemp,  57  Miss.  218; 
Shaekleford  v.  Douglass,  31  Miss.  95. 
Mo.— Petty  V.  Tucker,  166  Mo.  App.  98, 
148  S.  W.  142.  Neb.- Baak  of  Miller 
r.  Moore,  81  Neb.  566,  116  N.  W.  167 
Ohio.— Combs  r.  Watsen,  32  Ohio  St 
228.  Okla.— Martin  v.  Gassert,  40  Okla 
608,  139  Pac.  1141.  Tex.— Coles  i:  Kel 
sey,  2  Tex.  541,  47  Am.  Dec.  661; 
Dodge  V.  Signer,  18  Tex.  Civ.  App.  45, 
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first  instance  to  plead  matters  in  avoidance  of  the  statute,^^  and,  in 
fact,  it  is  improper  to  so  plead  them.^*^  Where  there  is  a  difference 
between  the  periods  of  limitation  governing  oral  and  written  con- 
tracts it  has  been  held  unnecessary  to  allege  that  the  contract  relied 
upon  is  in  writing,  to  secure  the  benefit  of  the  longer  period  applicable 
to  such  a  contract.®'^ 

C.  Form  and  Sufficiency.  —  1.  Generally.  —  Where  a  complaint 
or  bill  seeks  to  avoid  the  operation  of  the  statute  of  limitations  it 
must  set  forth  by  distinct  averments  the  facts  relied  on.^^    It  has  been 


44  S.  W.  926;  Phillips  v.  Sherman  (Tex. 
Civ.  App.),  39  S.  W.  187;  Byers  v. 
Carll,  7  Tex.  Civ.  App.  423,  27  S.  W. 
190;  D.  June  &  Co.  v.  Brubaker,  5  Tex. 
Civ.  App.  79,  24  S.  W.  79;  Crow  v. 
Fiddler,  3  Tex.  Civ.  App.  576,  23  S.  W. 
17. 

55.  XJ.  S. — Boatmen's  Bank  of  St. 
Louis  t\  Fritzlen,  221  Fed.  145,  137  C. 
C.  C.  A.  54.  D.  C— Catholic  University 
V.  Waggaman,  32  App.  Cas.  307.  Fla. 
Vinson  v.  Palmer,  45  Fla.  630,  34  So. 
274.  m. — Lesher  v.  United  States  Fidel- 
ity &  G.  Co.,  239  111.  502,  88  N.  E.  208 
{aUirming  144  111.  App.  632);  Gunton  t\ 
Hughes,  181  111.  132,  54  N.  E.  895  {af- 
firming 79  111.  App.  661);  Corrigan  v. 
Reilly,  64  111.  App.  124;  Brockman  r. 
Sieverling,  6  111.  App.  512.  Ind.— State 
V.  Parsons,  147  Ind.  579,  47  N.  E.  17, 
62  Am.  St.  Rep.  430.  Kan.— Backus  r. 
Clark,  1  Kan.  303,  83  Am.  Dec.  437. 
Ky. — Swinebroad  v.  Wood,  123  Ky. 
664,  97  S.  W.  25;  Coldiron  v.  Combs,  22 
Ky.  L.  Eep.  1187,  60  S.  W.  386.  N.  Y. 
Seely  t\  Seely,  164  App.  Div.  650,  150 
N.  Y.  Supp.  66;  Sands  v.  St.  John,  36 
Barb.  628,  23  How.  Pr.  140;  Butler  v. 
Mason,  5  Abb.  Pr.  40,  16  How.  Pr.  546. 

56.  Walker  v.  Bank  of  Mississippi, 
7  Ark.  503;  Lesher  v.  United  States 
Fidelity  &  G.  Co.,  239  111.  502,  88  N. 
E.  208;  Gunton  v.  Hughes,  181  111.  132, 
54  N.  E.  895,  affirming  79  HI.  App.  661. 

[a]  They  may  be  stricken  out  on 
motion.  Butler  v.  Mason,  5  Abb.  Pr. 
40,  16  How.  Pr.   (N.  Y.)   546. 

[b]  Facts  outside  the  vrriting  sued 
on.  Edwards  v.  Bates  County,  55  Fed. 
436  (reversed  on  another  point  in  163 
U.  S.  269,  16  Sup.  Ct.  967,  41  L.  ed. 
155);  Petty  V.  Tucker,  166  Mo.  App. 
98,  148  S.  W.  142. 

57.  Polk  V.  Seale  (Tex.  Civ.  App.), 
144  S.  W.  329,  it  will  be  presumed  on 
exception,  that  the  contract  was  in 
writing. 

58.  V.  S. — Beaubien  v.  Beaubien,  23 
How.   190,    16    L.    ed.    484;   Moore  v. 


Greene,  19  How.  69,  15  L.  ed.  533; 
Stearns  v.  Page,  7  How.  819,  12  L.  ed. 
928;  Brown  v.  John  V.  Farwell  Co.,  74 
Fed.  764;  Cottrell  r.  Tenney,  48  Fed. 
716;  Phelps  v.  Elliott,  29  Fed.  53.  Ala. 
Jones  V.  Adler,  183  Ala.  435,  62  So. 
777;  Larue  v.  Kershaw  Contracting  Co., 
177  Ala.  441,  59  So.  155;  Van  Ingin  r. 
Duffin,  158  Ala.  318,  48  So.  507,  132 
Am.  St.  Eep.  29;  Morrison  r.  Stevenson, 
69  Ala.  448.  C'al.— People  ex  rel.  Post 
V.  San  Joaquin,  Valley  Agr.  Assn.,  151 
Cal.  797,  91  Pac.  740;  Lady  Washing- 
ton C.  Co.  V.  Wood,  113  Cal.  482,  45 
Pac.  809;  Denike  r.  Santa  Clara  Valley 
Agr.  Soc,  9  Cal.  App.  228,  98  Pac.  687. 
Colo.— Thomas  r.  Carev,  26  Colo.  485, 
58  Pac.  1093.  Ga.— Crawford  v.  Craw- 
ford, 134  Ga.  114,  67  S.  E.  673,  28  L. 
R.  A.  (N.  S.)  353;  Edwards  r.  Smith, 
102  Ga.  19,  29  S.  E.  129.  Ind.— Stone 
V.  Brown,  116  Ind.  78,  18  N.  E.  392. 
la. — Brunson  r.  Ballow,  70  Iowa  34,  29 
N.  W.  794.  Kan.— Jones  v.  Eisler,  3 
Kan.  134.  Ky.— Meyer  v.  Zotel's 
Admr.,  96  Ky.  362,  29  S.  W.  28;  Cot- • 
ton  V.  Brown,  9  Ky.  L.  Rep.  115,  4  S. 
W.  294.  La. — Succession  of  Dauphin, 
112  La.  103,  36  So.  287;  Cox  r.  Lea's 
Heirs,  110  La.  1030,  35  So.  275;  Grif- 
fin r.  Drainage  Com.,  110  La.  840,  34 
So.  799.  Md.— Now  England  Mut.  L. 
Ins.  Co.  V.  Swain,  100  Md.  558,  60  Atl. 
469;  Stockett  r.  Sasscer,  8  Md.  374. 
Mass. — Codman  r.  Rogers,  10  Pick.  112. 
Minn. — Duxbury  r.  Boice,  70  Minn.  113, 
72  N.  W.  838;  Huniphrev  r.  Carpenter, 
39  Minn.  115,  39  N.  W.  67.  Miss. 
Jones  r.  Rogers,  85  Miss.  802.  38  So. 
742;  Stevenson's  Heirs  r.  McRoarv,  12 
Smed.  &  M.  9,  51  Am.  Dec.  102.  Neb. 
Allen  r.  Allen's  Estate,  81  Neb.  600, 
116  N.  W.  509;  State  Bank  r.  Frev,  3 
Neb.  (Unof.)  83,  91  N.  W.  239;  Wester- 
velt  r.  Filter,  2  Neb.  (Uuof.)  731,  89 
N.  W.  994.  N.  H.— Newell  r.  Clark,  73 
N.  H.  2S9,  61  Atl.  555;  Coolidge  r.  Al- 
cock,  30  N.  H.  329.  N.  J.— Swinlev  r. 
Force,   78   N.   J.   Eq.    52,   78   Atl.    249. 
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held,  however,  that  any  allegations  in  a  complaint  to  the  effect  that 
the  cause  of  action  still  justly  subsists,  will  save  it  from  demurrer,^^ 
and  that  a  defect  of  averment  in  a  complaint  in  avoidance  of  the  bar 
of  the  statute  is  cured  by  answering  over.^° 

2.  By  Subsequent  Pleading.  —  a.  Generally.  —  In  some  jurisdic- 
tions the  plaintiff  may  meet  a  plea  of  the  statute  of  limitations  by 
proving  the  facts  in  avoidance  thereof  without  pleading  them  by 
reply  or  otherwise. ^^  In  others  an  amendment^^  or  a  replication^^  is 
necessary  in  such  a  case. 

b.  Replication  or  Reply.  —  (I.)  Generally.  —  Wliere  a  replication  or 
reply  is  the  appropriate  method  of  meeting  new  matter  set  up  in  a 
plea  or  answer,*^*  it  is  incumbent  upon  the  plaintiff  to  reply  to  a  plea 
of  the  statute  of  limitations  any  matter  relied  on  as  suspending  the 
bar  of  such  statute  or  taking  the  cause  out  of  its  operation,  unless 
he  has  pleaded  it  in  avoidance.^''     But  in  some  states,  where  matter 


N.  Y.— Piper  v.  Hoard,  107  N.  Y.  67, 
\?,  N.  E.  632,  1  Am.  St.  Eep.  785; 
Mayne  v.  Griswold,  3  Sandf.  463.  N.  C. 
Brown  v.  Atlantic  Coast  Line  R.  Co., 
147  N.  C.  217,  60  S.  E.  985,  16  L.  E.  A. 
CN.  S.)  645;  Zieverink  v.  Kemper,  50 
Ohio  St.  208,  34  N.  E.  250.  Tenn. 
Sully  V.  Childress,  106  Tenn.  109,  68  S. 
W.  499,  82  Am.  St.  Eep.  875,  overruling 
?,  Tenn.  Cas.  496.  Tex. — Hvman  f;. 
Grant,  50  Tex.  Civ.  App.  37,  li4  S.  W. 
853;  Midkiff  t.  Stephens,  9  Tex.  Civ. 
App.  411,  29  S.  W.  54.  See  Mounger 
V.  Daughertv  (Tex.  Civ.  App.),  138  S. 
W.  1070.  Utali.— Salt  Lake  City  v. 
Salt  Lake  Inv.  Co.,  43  Utah  181,  134 
Pac.  603;  Thomas  v.  Glendinning,  13 
Utah  47,  44  Pac.  652.  Va.— Kesterson 
r.  Hill,  101  Va.  739,  45  S.  E.  288. 
Wash.  Ter. — Yesler  r.  Oglesbee,  1 
Wash.  Ter.  604.  Wis. — Tucker  v.  Love- 
joy,  73  Wis.  66,  40  N.  W.  627.  Eng. 
South-Sea  Co.  v.  Wvmondsell,  3  P. 
Wms.  143,  24  Eng.  Reprint  1004. 

See  infra,  IV,  C,  3  to  7. 

[a]  Even  though  it  is  unnecessary 
to  anticipate  the  defense.  Cottrell  v. 
Tenney,  48   Fed.   716. 

59.  Cracraft  v.  Cochran,  16  Iowa 
301;  Oevermann  v.  Loebertmann,  68 
M'inn.  162,  70  N.  W.   1084. 

60.  Murphy  v.  Phelps,  12  Mont.  531, 
31    Pac.   64. 

61.  Ark. — Meyer  v.  Quartermous,  28 
Ark.  45.  Cal. — Lightner  Min.  Co.  v. 
Lane,  161  Cal.  689,  120  Pac.  771,  Ann. 
Cas.  1913C,  1093;  Hibernia  Sav.  &  Loan 
Soe.  V.  Poland,  145  Cal.  626,  79  Pac. 
365;  Fox  v.  Tav,  89  Cal.  339,  24  Pac. 
855,  26  Pac.  897,  23  Am.  St.  Eep.  474; 
Curtiss  V.  Sprague,  49  Cal.  301;  Pacific 
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Imp.  Co.  V.  Maxwell,  26  Cal.  App.  265, 
146  Pac.  900.  D.  C— Pumphrey  v-  Bo- 
gan,  8  App.  Cas.  449.  La. — Segond  v. 
Landry,  1  Eob.  335.  Me. — Johnston  v. 
Hussey,  89  Me.  488,  36  Atl.  993.  Mass. 
Brown  v.  Wakefield,  1  Gray  450. 
N.  H.— Peabodv  v.  Chapman,  20  N.  H. 
418.  N.  Y.— E'sselstvn  t.  Weeks,  12  N. 
Y.  635,  2  Abb.  Pr.  272,  (affirming  2  E. 
D.  Smith  116);  Seelv  v.  Seely,  164  App. 
Div.  650,  150  N.  Y.  Supp.  66;  City 
Equity  Co.  v.  Bodine,  141  App.  Div. 
907,  126  N.  Y.  Supp.  439;  Minzesheimer 
V.  Bruns,  1  App.  Div.  324,  37  N.  Y. 
Supp.  261,  72  N.  Y.  St.  Eep.  586;  Metz 
T.  Metz,  45  Misc.  S38,  90  N.  Y.  Supp. 
340;  Continental  Securities  Co.  v.  Bel- 
mont, 130  N.  Y.  Supp.  792;  Avery  v. 
New  York  Cent.  &  H.  E.  E.  Co.,  6  N. 
Y.  Supp.  547,  24  N.  Y.  St.  918;  Sands 
r.  St.  John,  36  Barb.  628,  23  How.  Pr. 
141 ;  Eamsev  v.  Barnes,  16  Daly  478, 
12  N.  Y.  Supp.  726,  20  Civ.  Proc.  E.  84, 
35  N.  Y.  St.  43.  S.  D.— McCarthy  Bros. 
Co.  r.  Hanskutt,  29  S.  D.  535,  137  N. 
W.  286,  Ann.  Cas.  1914  D,  889. 

62.  See  Miller  r.  Mclntvre,  6  Pet. 
ru.  S.)  61,  8  L.  ed.  320;  Switzer  v. 
Noffsinger,  82  Va.  518. 

See  infra,  IV,  C,  8,  and  4  Standard 
Proc.  192. 

[a]  By  amended  rather  than  supple- 
mental pleading.  Cotulla  v.  Urbahn 
(Tex.),  126  S.  W.  1108. 

63.  See  infra,  IV,  C,  2,  b. 

64.  See  the  title  "Replication  and 
Reply,"  and  4  Standard  Proc.  192. 

65.  U.  S.— Miller  v.  Mclntyre,  6  Pet. 
61,  8  L.  ed.  320.  la.— Willits  v.  Chi- 
cago, B.  &  K.  C.  Ev.  Co.,  80  Iowa  531, 
45  N.  W.  916.    Ky.— Harris  v.  Moberly, 
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in  avoidance  is  not  relied  on,^"  as  where  the  complaint  alleges  the  date 
when  the  cause  of  action  accrued,  and  issue  thereon  is  joined  by  a 
denial  in  the  answer,^^  or  where  the  statute  of  limitations  pleaded  is 
inapplicable,*'^  or  the  plea  is  in  brief,^^  no  replication  is  necessary. 
In  some  states  where  as  a  general  rule,  a  reply  is  not  necessary  the 
court  may  require  the  plaintiff  to  reply  where  the  defendant  is  entitled 
to  know  whether  the  plaintiff  relies  on  facts  which  prevent  the  run- 
ning of  the  statute  of  limitations.'^" 

A  plaintiff  may  reply  an  express  waiver  of  the  defense  of  the 
statute  of  limitations,^^  or  fraud  and  its  concealment,^^  or  a  new 
promise  to  pay,"  part  payment  or  acknowledgment  of  the  indebted- 


5  Bush  556;  Slack  v.  Eowlhae,  5  Ky. 
Opin.  101;  Newdegate  v.  Early's  Admr., 
20  Ky.  L.  Eep.  1452,  49  S.  W.  338.  Md. 
Union  Bank  v.  Planters  Bank,  9  Gill  & 
J.  439,  31  Am.  Dec.  113.  Mass.— Brown 
V.  Wakefield,  1  Gray  450.  Miss. 
Shoults  V.  Kemp,  57  Miss.  218.  Mo. 
Zoll  V.  Carnahan,  83  Mo.  35;  Boyd  v. 
Ilurlbut,  41  Mo.  264.  N.  J.— Miarsdon 
t.  Seabury,  3  N.  J.  L.  702.  N.  C. 
Stubbs  V.  Motz,  113  N.  C.  458,  18  S.  E. 
387.  R.  I.— Almy  v.  Daniels,  15  R.  I. 
312,  4  Atl.  753,  10  Atl.  654.  Tenn. 
Jordan  v.  Jordan,  85  Tenn.  561,  3  S. 
W.  896.  Tex.— Childress  v.  Grim,  57 
Tex.  56.  Va. — Switzer  v.  Noffsinger,  82 
Va.  518;  Lewis'  Exr.  v.  Bacon's  Lega- 
tee, 3  Hen.  &  M.  89.  W.  Va.— Laidley 
V.  Smith's  Exr.,  32  W.  Va.  387,  9  S.  E. 
209,  25  Am.  St.  Eep.  825.  Wis.— Gar- 
rison V.  Owens,  1  Pin.  471.  Can. — Smith 
V.  Stewart,  3  Nova  Scotia  417. 

[a]  A  new  promise  may  be  proved 
without  pleading  it  where  a  notice  of 
intention  to  do  so  has  been  previously 
given.  Noel  v.  Noel,  93  Va.  433,  25 
S.  E.  242. 

[b]  Where  no  replication  is  filed  to 
a  plea  of  the  statute  of  limitations,  no 
recovery  by  the  plaintiff  can  be  allowed 
for  an  account  or  any  portion  thereof 
falling  within  the  period  to  which  the 
bar  of  the  statute  pleaded  attaches, 
since  no  avoidance  has  been  pleaded. 
Almy  V.  Daniels,  15  E.  I.  312,  4  Atl. 
753,   10  Atl.   654. 

66.  Oldham  v.  Eieger,  145  N.  C.  254, 
58  S.  E.   1091. 

67.  West  V.  Hennessey,  58  Minn. 
133,  59  N.  W.  984. 

[a]  "When  the  date  of  the  accru- 
ing of  th3  cause  of  action  appears  in 
the  complaint  and  the  statute  of  limita- 
tions is  pleaded,  the  court  can,  of 
course,  pass  judgment,  unless  matter 
in  avoidance  is  pleaded  as  a  new  prom- 


ise, or  the  like.  It  is  only  in  such  cases 
that  a  replication  is  now  required  (The 
Code,  §248;  Moore  v.  Garner,  101  N.  C. 
374,  377),  though  under  the  former 
practice  a  replication  was  required 
whenever  the  statute  of  limitations 
was  pleaded."  Stubbs  v.  Motz,  113  N. 
0.  458,  18  S.  E.  387. 

68.  City  Equity  Co.  v.  Bodine,  141 
App.  Div.  907,  126  N.  Y.  Supp.  439. 

69.  Alsbrook  v.  Hathaway,  3  Sneed 
(Tenn.)   454. 

70.  N.  Y.— City  Equity  Co.  v.  Bo- 
dine, 141  App.  Div.  907,  126  N.  Y. 
Supp.  439;  Olsen  v.  Singer  Mfg.  Co., 
138  App.  Div.  467,  122  N.  Y.  Supp.  822; 
Continental  Securities  Co.  v.  Belmont, 
130  N.  Y.  Supp.  792;  Avery  v.  New 
York  Cent.  &  H.  R.  E.  Co.,  6  N.  Y. 
Supp.  547,  24  N.  Y.  Supp.  918;  Hubbell 
V.  Fowler,  1  Abb.  Pr.  N.  S.  1;  Perls 
V.  Metropolitan  Life  Ins.  Co.,  15  Daly 
517,  8  N.  Y.  Supp.  532,  29  N.  Y.  St. 
409.  S,  D.— McCarthy  Bros.  Co.  v. 
Hanskutt,  29  S.  D.  535,  137  N.  W.  286, 
Ann.  Cas.  1914D,  889. 

[a]  A  timely  motion  to  compel  a 
reply  to  a  plea  of  the  statute  of  limita- 
tions will  be  granted  where  it  appears 
that  the  issue  will  be  thereby  simpli- 
fied and  prevent  surprise  at  the  trial. 
Olsen  r.  Singer  Mfg.  Co.,  138  App.  Div. 
467,   122  N.  Y.  Supp.  822. 

[b]  Motion  to  require  a  reply  to  a 
plea  of  the  statute  of  limitations  is  not 
obliged  to  state  that  the  defendant 
does  not  know  the  ground  upon  which 
plaintiff  intends  to  rely  to  avoid  or  de- 
feat the  bar  of  the  statute.  Hubbell  v. 
Fowler,   1    Abb.   Pr.   N.   S.    (N.   Y.)    1. 

71.  Jordan  v.  Jordan,  85  Tenn.  561, 
3  S.  W.  896. 

72.  See  infra,  IV,  C,  3. 

73.  Cotulla  V.  Urbahn  (Tex.),  126  S. 
W.  13.    See  infra,  IV,  C,  4. 
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ness  sued  on/*  legal  disability,"^  a  previous  action  between  the  same 
parties  on  the  same  cause  of  action,"^  the  absence  or  nonresidence  of 
the  defendant/^  or  that  the  courts  have  been  closed,  and  no  forum 
was  available  for  the  trial  of  the  cause.''® 

(II.)  Form  and  Recniisites  of.  —  Following  general  rules  elsewhere 
treated'^  a  replication  under  which  it  is  desired  to  prove  matters  in 
avoidance  of  the  bar  of  the  statute,  should  allege  the  necessary  facts 
relied  upon  to  make  the  statute  unavailable  to  the  defendant,®"  without 


74.  See  infra,  IV,  B,  4. 

75.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Washington,  25  Tex.  Civ.  App.  600,  63 
S.  W.  538;  Patterson  v.  Central  Canada 
Sav.  &  Loan  Co.,  17  Ont.  Pr.  (Can.) 
470.     See  i7ifra,  IV,  C,  5. 

76.  See  infra,  IV,  C,  6. 

77.  See  infra,  IV,  C,  7. 

78.  Peak  v.  Buck,  3  Baxt.  (Tenn.) 
71. 

79.  See  generally  the  title  "Re- 
plication and  Reply." 

80.  U.  S.— Andreae  v.  Redfield,  98 
U.  S.  225,  25  L.  ed.  158;  Eandon  f. 
Tobv,  11  How.  493,  13  L.  ed.  784; 
Clarke  v.  Mayfield,  3  Cranch  C.  C.  353, 
5  Fed.  Cas.  Nc.  2,858;  Blossburg  &  C. 
R.  Co.  f.  Tioga  E.  Co.,  5  Blatchf.  387, 
3  Fed.  Cas.  No.  1,563;  Andreae  v.  Red- 
field,  1  Fed.  Cas.  No.  368.  Ala.— Hoff- 
man V.  Kelly,  184  Ala.  290,  63  So.  943; 
Williams  f.  Moore,  32  Ala.  506;  Moore 
V.  Leseur,  18  Ala.  606;  Owen  f.  Hen- 
derson, 7  Ala.  641;  Watson  r.  Brazeal, 
7  Ala.  451;  Shaw  r.  Yarbrough,  3  Ala. 
588;  Hutchison  r.  Tolls,  2  Port.  44.  See 
Field  V.  Sims,  96  Ala.  540,  11  So.  763. 
Ark. — Denton  v.  Brownlee,  Homer  A 
Co.,  24  Ark.  556;  Crow  v.  State,  23  Ark. 
684;  Burr  r.  Williams,  20  Ark.  171; 
Armistead  r.  Brooke,  18  Ark.  521;  Ma- 
son r.  Howell,  14  Ark.  199;  State  Bank 
t.  Conway,  13  Ark.  344;  Smith  r.  Joyce, 
10  Ark.  460;  Danlev  r.  Edwards,  1  Ark. 
437.  Colo.— Sears  "^r.  Hicklin,  3  Colo. 
App.  331,  33  Pac.  137.  Fla.— Bennett 
r.  Herring,  1  Fla.  434.  Ga. — Gordon  v. 
Fritts,  143  Ga.  130,  84  S.  E.  554.  111. 
Bartalott  r.  The  International  Bank,  14 
111.  App.  158.  Ind. — Jackson  v.  Jack- 
son, 149  Ind.  238,  47  N.  E.  963;  Strong 
V.  State,  57  Ind.  428;  Conkev  r.  Bar- 
bour, 22  Ind.  196.  Ky.— Taylor  Coun- 
ty V.  Bank  of  Campbellsville,  145  Kv. 
389,  140  S.  W.  680;  .Tolly  r.  Miller,  124 
Kv.  100,  98  S.  W.  326rWurth  v.  City 
of  Paducah,  116  Kv.  403,  76  S.  W.  143, 
105  Am.  St.  Rep.  225;  Chesapeake  &  N. 
R.  Co.  r.  Speakman,  114  Kv.  628,  71 
S.   W.    633,   63   L.   R.   A.    193;    Bell   v. 
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Rowland's  Admrs.,  Hardin  301,  3  Am. 
Dec.  729.  Me.— Gray  v.  Day,  109  Me. 
492,  84  Atl.  1073,  43  L.  R.  A.  (N.  S.) 
535;  Thurston  r.  Lowder,  40  Me.  197. 
Md. — Cumberland  Glass  Mfg.  Co.  v.  De 
Witt,  120  Md.  381,  87  Atl.  927,  Ann. 
Cas.  1915 A,  702.  Mass.— Welles  v.  Fish, 
3  Pick.  74;  Homer  r.  Fish,  1  Pick.  435, 
11  Am.  Dec.  218.  See  Perkins  r.  Bur- 
bank,  2  Mass.  81.  Mich.— Ten  Eyck  v. 
Wing,  1  Mich.  40.  Minn. — Barnsbaek 
V.  Reiner,  8  Minn.  59.  Miss. — Bower 
r.  Henshaw  &  Sons,  56  Miss.  619.  N.  H. 
Bowman  v.  Harper,  17  N.  H.  571;  Bus- 
well  r.  Robv,  3  N.  H.  467.  N.  J.— Pal- 
mer r.  Whfte.  65  N.  J.  L.  69,  46  Atl. 
7  06;  Ryan  v.  Flanagan,  38  N.  J.  L.  161; 
Ridgway  r.  English,  22  N.  J.  L.  409; 
Paterson  Bank  r.  Ludlow,  11  N.  J.  L. 
354;  Marsdon  r.  Seaburv,  3  N.  J.  L. 
702.  N.  Y.— Worden  r.'  Worthington, 
2  Barb.  368;  Jarvis  v.  Pike,  11  Abb.  Pr. 
N.  S.  398;  Benjamin  v.  De  Groot,  1 
Denio  151;  Erickson  v.  Quinn,  3  Lans. 
299;  Zinn  r.  Stamm,  78  Misc.  567,  139 
N.  Y.  Supp.  992.  Pa.— Webster's  Exrs. 
V.  Newbold,  41  Pa.  482,  82  Am.  Dec. 
487.  S.  0.— Wilson  r.  Ramsay,  Nott  & 
McCord  109.     Tex. — Hanks  v.  Houston 

',  Oil    Co.    (Tex.    Civ.    App.),    173    S.   W. 

I  635;    Galveston,   H.   &   S.   A.   R.   Co.   v. 

!  AVashington,  25  Tex.  Civ.  App.  600,  63 
S.  W.  538.  Vt.— Scott  v.  School  Dist. 
No.  9,  67  Vt.  150,  31  Atl.  145,  27  L. 
R.  A.  588;  Carpenter  v.  McClure,  38 
Vt.  375;  Hotchkiss  r.  Ladd,  36  Vt.  593, 
86  Am.  Dec.  679;  Stevens  v.  Fisher,  30 
Vt.  200;  Russell  v.  Stevens,  20  Vt.  53. 
Va.— Morris  v.  Lyon,  2  S.  E.  515. 
Compare  Lewis  v.  Mason's  Admr.,  84 
Va.  731,  10  S.  E.  529.  W.  Va.— Laid- 
lev  r.  Smith's  Exr.,  32  W.  Va.  387,  9 
S.'  E.  209,  25  Am.  St.  Rep.  825.  Can. 
Parsons  r.  Crabb,  31  U.  C.  Q.  B.  434. 
As  to  particular  grounds  of  avoid- 
ance see  sections  following. 

[a]  The  rules  of  pleading  in  case  of 
declarations  and  pleas  in  bar  are  ap- 
plicable also  to  replications;  and  as  a 
plea  is  either  a  denial  or  a  confession 
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duplicity.^^  It  should  not  tender  an  immaterial  issue,^^  qj.  plead  a  con- 
elusion  of  law.^^  With  such  a  replication  may  be  joined  a  general  repli- 
cation or  denial  of  the  plea,«*  and  it  has  been  held  that  under  the 
code  such  a  general  replication  or  denial  permits  proof  of  matter 
in  avoidance  of  the  bar  of  the  statute.^^  So  in  some  states  matter  in 
avoidance  may  be  proved  under  a  reply  that  the  cause  of  action  did 
arise  within  the  statutory  period.^^  But  a  similiter  is  no  reply  to  a 
plea  of  the  statute  of  limitations.^^  A  reply  which  sets  up  a  new 
cause  of  action,  different  from  that  originally  declared  upon,  is  bad 
on  demurrer.^® 

c.  Ohjections  to.  —  The  insufficiency  of  a  replication  to  a  plea  of 
the  statute  should  be  availed  of  by  demurrer,^^  unless  taken  by  motion 
to  make  more  definite  and  certain.®"  But  objection  to  a  replication 
on  the  ground  that  it  is  a  departure  from  the  plea  of  limitations,  is 
not  properly  taken  by  demurrer,'^  nor  can  the  question  of  duplicity 


and  avoidance  of  the  complaint  stated 
in  the  declaration,  so  a  replication  is 
either  a  denial  or  a  confession  and 
avoidance  of  the  defense  stated  in  the 
plea.    Bennett  v.  Herring,  1  Fla.  434. 

[b]  A  replication  by  an  assignee  of 
a  bond,  assigned  after  it  became  due, 
which  replied  the  non-residence  of  the 
plaintiff,  should  have  replied  the  non- 
residence  of  the  payees  also,  the  stat- 
ute having  begun  to  run  before  the 
assignment.  Aikin  v.  Bailey,  10  Ark. 
580. 

81.  Craig  v.  Brown,  Pet.  C.  C.  443, 
6  Fed.  Cas.  No.  3,329. 

82.  Ala. — Watson  v.  Brazeal,  7  Ala. 
451.  Mo. — Smith  v.  Bogliolo,  5  Mo. 
344.  Neb. — Pinkham  v.  Pinkham,  61 
Neb.  336,  85  N.  W.  285,  60  Neb.  600, 
83  N.  W.  837.  Vt.— Eussell  v.  Stevens, 
20  Vt.  53. 

83.  Holman  v.  Mayhew,  15  Ind.  263; 
Pinkham  v.  Pinkham,  61  Neb.  336,  85 
N.  W.  285,  60  Neb.  600,  83  N.  W.  837. 
See  generally  the  title  "Conclusions  of 
Law." 

84.  HI. — Varner  v.  Varner,  69  111. 
445.  N.  J.— Marsdon  v.  Seabury,  3  N. 
J.  L.  702.  N.  y.— Zinn  V.  Stamm,  78 
Misc.  567,  139  N.  Y.  Supp.  992.  Vt. 
Eussell  V.  Stevens,  20  Vt.  53. 

85.  Johnston  V.  Eagan,  265  Mo.  420, 
178  S.  W.  159. 

86.  Del. — Chandler  v.  Duncan,  1 
Penne.  170,  39  Atl.  1012;  Levy  v.  Gillis, 
1  Penne.  119,  39  Atl.  785.  See  Bradley 
V.  Addicks,  1  Boyce  319,  76  Atl.  318. 
N.  Y.— See  Carshore  v.  Huyck,  6  Barb. 
583;  Watkins  v.  Stevens,  4  Barb.  16S. 
Eng.— Upton  V.  Else,  5  L.  J.  C.  P.  (O. 
S.)  108,  12  Moore  C.  P.  303,  22  E.  C. 
L.  643. 


■Compare  Lowry  v.  Dubose,  2  Bailey 
(S.  C.)  425. 

[a]  A  special  replication  is  not 
necessary  in  order  to  allow  the  intro- 
duction of  proof  of  a  new  promise  re- 
moving the  bar  of  the  statute  of  limita- 
tions, in  an  action  in  assumpsit,  where 
the  effect  of  such  new  promise  is  to 
revive  the  old  debt,  but  not  to  create 
a  new  one.  Levy  v.  Gillis,  1  Penne. 
(Del.)  119,  39  Atl.  785;  Hunter  v. 
Starkes,  8  Humph.    (Tenn.)   656. 

[b]  A  reply  that  defendant  did 
promise  within  six  years,  etc.,  is  suffi- 
cient to  admit  proof  of  a  new  promise. 
Quinev  r.  Blanchard,  36  E.  I.  296,  90 
Atl.   209. 

[c]  Tliat  the  testator  had  cause  of 
action  at  the  time  of  his  death,  is  a 
sufficient  replication  by  an  executor 
to  a  plea  of  the  statute  of  limitations 
in  an  action  of  assumpsit  on  a  claim 
due  the  estate  of  his  testate.  Cook  v. 
Eice,  3  N.  H.  60. 

87.  Morris  r.  Barklev,  1  Litt.  (Ky.) 
64. 

88.  McConnel  v.  Kibbe,  29  HI.  483; 
Marsdon  r.  Seabury,  3  N.  J.  L.  702. 

As  to  departure,  see  7  Standard  Proc. 
139. 

Whether  action  should  be  upon  new 
or  old  promise,  see  infra,  IV,  C,  4,  b. 

89.  Ark.— State  Bank  r.  Sherrill,  12 
Ark.  183.  IlL— Hellcn  r.  Hellen,  170 
111.  App.  464.  Va. — Morris  r.  Lvon,  2 
S.  E.  515. 

See  generally  the  title  "Replication 
and  Reply." 

90.  Whelan's  Exr.  v.  Kinsley's 
Admr.,  26  Ohio  St.  131. 

91.  Carpenter  t?.  McClure,  40  Vt. 
108. 
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in  a  replication  to  such  plea  be  raised  by  deraurrer.^^  A  demurrer 
to  a  subsequent  pleading  in  avoidance  of  the  plea  of  the  statute 
should  point  out  the  objections  to  the  pleading.^^ 

3.  Fraud  as  Ground  of  Avoidance.  —  Where  fraud  is  alleged  as 
the  ground  upon  which  the  bar  of  the  statute  is  sought  to  be  avoided, 
the  facts  and  circumstances  which  constitute  the  fraud  must  be 
specifically  stated,^*  as  well  as  the  plaintiff's  ignorance  thereof,^' 
together  with  a  statement  as  to  when  and  how  it  was  discovered,^^ 


92.  Green  v.  Seymour,  59  Vt.  459,  12 
Atl.  206. 

93.  Jones  v.  Brunskill,  18  Iowa  129, 
demurrer  to  amended  complaint. 

94.  U.  S.— Beaubien  v.  Beaubien,  23 
How.  190,  16  L.  ed.  484;  Moore  v. 
Greene,  19  How.  69,  15  L.  ed.  533; 
Stearns  v.  Page,  7  How.  819,  12  L.  ed. 
328;  United  States  v.  Puget  Sound 
Traction,  L.  &  P.  Co.,  215  Fed.  436; 
Cottrell  r.  Tenney,  48  Fed.  716.  Ala. 
Willis  V.  Eice,  157  Ala.  252,  48  So.  397, 
131  Am.  St.  Rep.  55;  Morgan  v.  Mor- 
gan, 68  Ala.  80.  Colo. — Arkins  v.  Ark- 
ms,  20  Colo.  App.  123,  77  Pac.  256.  Ga. 
Bailev  f.  Freeman,  140  Ga.  71,  78  S. 
E.  423;  Crawford  r.  Crawford,  134  Ga. 
114,  67  S.  E.  673,  28  L.  R.  A.  (N.  S.) 
353.  Ind.— Stone  v.  Brown,  116  Ind. 
78,  18  N.  E.  372.  la.— Brunson  v.  Bal- 
low,  70  Iowa  34,  29  N.  W.  794.  La. 
Cox  f.  Lea's  Heirs,  110  La.  1030,  35 
So.  275.  Md.— West  v.  Jarrett,  3  Harr. 
&  J.  485.  Minn. — Duxburv  r.  Boice,  70 
Minn.  113,  72  N.  W.  838.  "Miss.— Jones 
r.  Rogers,  85  Miss.  802,  38  So.  742. 
Tex. — Bremond  v.  McLean,  45  Tex.  10. 
Eng. — Lawrence  v.  Norreys,  15  App. 
Cas.  210,  54  J.  P.  708,  59  L.  J.  Ch.  681, 
62  L.  T.  Rep.  (N.  S.)  706,  38  Wkly. 
Rep.  753. 

[a]  "A  complainant,  seeking  the 
aid  of  a  court  of  chancery  under  such 
circumstances,  must  state  in  his  bill 
distinctly  the  particular  act  of  fraud, 
misrepresentation,  or  concealment — ■ 
must  specify  how,  when,  and  in  what 
manner,  it  was  perpetrated."  Stearns 
V.  Page,  7  How.  (U.  S.)  819,  12  L.  ed. 
928;  Salt  Lake  City  r.  Salt  Lake  Inv. 
Co.,  43  Utah  181,  1.34  Pac.  603. 

See  supra,  IV,  C,  2,  b,  (II),  and  10 
Standard  Proc.  164. 

95.  U.  S.— Carr  v.  Hilton,  1  Curt. 
390,  5  Fed.  Cas.  No.  2,437.  Ala.— Willis 
V.  Rice,  157  Ala.  252,  48  So.  397,  131 
Am.  St.  Rep.  55.  Cal.— Teats  r.  Cald- 
well, 28  Cal.  App.  206,  151  Pac.  973. 
Colo.— Pipe  V.  Smith,  5  Colo.  146.  Miss. 
Jones  f.  Rogers,  85   Miss.  802,  38  So. 

Vol.  xvin 


742.  Mo. — Johnson  v.  United  Eys.  Co., 
243  Mo.  278,  147  S.  W.  1077.  Ohio. 
Stephenson  v.  Reeder,  7  Ohio  Dec.  (Re- 
print) 411,  2  Wkly.  L.  Bui.  335.  Utah. 
Salt  Lake  City  r.  Salt  Lake  Inv.  Co., 
43  Utah  181,  134  Pac.  603.  Vt.— Payne 
r.  Hathaway,  3  Vt.  212. 

96.  U.  S.— Brown  r.  John  V.  Far- 
well  Co.,  74  Fed.  764;  Carr  r.  Hilton, 
1  Curt.  390,  5  Fed.  Cas.  No.  2,437.  Ala. 
Willis  V.  Rice,  157  Ala.  252,  48  So.  397, 
131  Am.  St.  Rep.  55;  Duncan  v.  Wil- 
liams, 89  Ala.  341,  7  So.  416.  Cal. 
Earhart  v.  Churchill  Co.,  169  Cal.  728, 
147  Pac.  942;  Castro  r.  Geil,  110  Cal. 
292,  42  Pac.  804,  52  Am.  St.  Rep.  84; 
Smith  t:  Irving,  22  Pac.  170;  Boyd  v. 
Blankman,  29  Cal.  19,  87  Am.  Dec.  146; 
Teats  V.  Caldwell,  28  Cal.  App.  206, 
151  Pac.  973;  Lillis  v.  Silver  Creek  & 
Panoche  Land  &  W.  Co.,  21  Cal.  App. 
234,  131  Pac.  344;  McMurrav  v.  Bod- 
well,  16  Cal.  App.  574,  117  'Pac.  627. 
Colo.— Pipe  v.  Smith,  5  Colo.  146.  Ga. 
Edwards  t\  Smith,  102  Ga.  19,  29  S.  E. 
129.  Ind.— Stone  v.  Brown,  116  Ind. 
78,  18  N.  E.  392.  Kan.— Gillies  v. 
Linscott,  94  Kan.  217,  146  Pac.  327; 
Doyle  V.  Doyle,  33  Kan.  721,  7  Pac. 
615;  Young  v.  Whittenhall,  15  Kan. 
579.  Ky. — Brown  r.  Brown,  91  Ky. 
639,  11  S.  W.  4;  Cotton  v.  Brown,  9 
Ky.  L.  Rep.  115,  4  S.  W.  294.  La. 
Succession  of  Dauphin,  112  La.  103,  36 
So.  287.  Md.— New  England  Mut.  L. 
Ins.  Co.  V.  Swain,  100  Md.  558,  60 
Atl.  469.  Minn. — Humphrey  r.  Car- 
penter, 39  Minn.  115,  39  N.  W.  67. 
Miss. — Jones  r.  Rogers,  85  Miss.  802, 
38  So.  742.  Neb.— Newman  Grove  State 
Bank  v.  Linderholm,  68  Neb.  364,  94 
N.  W.  616;  State  Bank  r.  Frey,  3  Neb. 
(Unof.)  83,  91  N.  W.  239.'  N.  Y. 
Mayne  v.  Griswold,  3  Sandf.  463.  Okla. 
Maddox  v.  Smith,  46  Okla.  678,  148 
Pac.  842.  Tex. — Bremond  r.  McLean, 
45  Tex.  10.  Vt. — Pavne  r.  Hathaway, 
3  Vt.  212.  Wash.— McDonald  r.  Mc- 
Dougall,  86  Wash.  339,  150  Pac.  625; 
Stearna  v.  Hochbrunn,  24  Wash.  206,  64 
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and  that  such  discovery  was  wnthin  a  shorter  time  than  the  statutory 
period,^^  and  that  a  failure  to  discover  the  fraud  within  the  statutory 
period  was  due  to  concealment  of  the  cause  of  action  arising  thereon 
by  the  other  party,  or  that  the  fraud  is  of  a  self-concealing  nature, 
and  that  a  failure  to  discover  it  was  not  due  to  negligence.^^  Where 
a  reply  alleges  fraudulent  concealment  of  a  cause  of  action,  it  is  re- 


Pac.  165,  followed  in  Irwin  v.  Holbrook, 
26  Wash.  89,  66  Pac.  116. 

See  10  Standard  Proc.  164. 

[a]  The  circumstances  attending  the 
discovery  need  not  be  stated,  the  rule 
under  the  code  in  this  respect  being 
different  from  the  old  equity  practice, 
the  plaintiff's  diligence  being  immate- 
rial. Kansas  Pacific  R.  Co.  v.  Mc- 
Cormick,  20   Kan.   107. 

97.  U.  S. — Dannmeyer  v.  Coleman,  8 
Sawy.  51,  11  Fed.  97.  Ala. — Morgan 
V.  Morgan,  68  Ala.  80.  Cal. — People 
V.  San  Joaquin  Valley  Agr.  Assn.,  151 
Cal.  797,  91  Pac.  740.  Miss.— Jones 
V.  Rogers,  85  Miss.  802,  38  So.  742. 
N.  Y.— Piper  v.  Hoard,  107  N.  Y.  67, 
13  N.  E.  632,  1  Am.  St.  Rep.  785; 
Mayne  v.  Griswold,  3  Sandf.  463.  Ohio. 
Zieverink  v.  Kemper,  50  Ohio  St.  208, 
34  N.  E.  250.  Okla.— Valley  Abstract 
Co.  v.  Page,  42  Okla.  365J  141  Pac. 
416.  Tenn.— Whaley  v.  Catlett,  103 
Tenn.  347,  53  S.  W.  131.  Tex.— State 
V.  Wichita  Land  &  Cattle  Co.,  73  Tex. 
450,  11  S.  W.  488.  Utah.— Salt  Lake 
City  V.  Salt  Lake  Inv.  Co.,  43  Utah  181, 
134  Pac.  603.  Eng.— South  Sea  Co.  f. 
Wymondsell,  3  P.  Wms.  143,  24  Eng. 
Reprint  1004. 

98.  U.  S.— Wood  V.  Carpenter,  101 
U.  S.  135,  25  L.  ed.  807;  Williamson 
V.  Beardsley,  137  Fed.  467,  69  C.  C.  A. 
615;  United  States  v.  Puget  Sound 
Traction,  L.  &  P.  Co.,  215  Fed.  436; 
School  Dist.  of  Sedalia  v.  Deweese,  93 
Fed.  602;  Cottrell  v.  Tenney,  48  Fed. 
716;  Phelps  v.  Elliott,  29  Fed.  53; 
Forbes  r.  Overby,  4  Hughes  441,  9  Fed. 
Cas.  No.  4,928a.  Ala.— Van  Ingin  v. 
Duffin,  158  Ala.  318,  48  So.  507,  132 
Am.  St.  Rep.  29;  Morgan  v.  Morgan, 
68  Ala.  80.  Cal. — People  r.  San  Joa- 
quin Valley  Agr.  Assn.,  151  Cal.  797, 
91  Pac.  740;  Smith  v.  Miartin,  135  Cal. 
247,  67  Pac.  779;  Denike  v.  Santa  Clara 
Valley  Agr.  Soc,  9  Cal.  App.  228,  98 
Pac.  687.  Ga.— Bailey  v.  Freeman,  140 
Ga.  71,  78  S.  E.  423;  Crawford  v. 
Crawford,  134  Ga.  114,  67  S.  E.  673, 
28  L.  R.  A.  (N.  S.)  353;  Edwards  v. 
Smith,  102  Ga.  19,  29  S.  E.  129.  Ind. 
Stone  V.  Brown,  116  Ind.  78,  18  N.  E. 


392.  Ky.— Brown  v.  Brown,  91  Ky. 
639,  11  S.  W.  4;  German  Security  Bank 
V.  Columbia  Finance  &  Trust  Co.,  27 
Ky.  L.  Rep.  581,  85  S.  W.  761;  Cotton 
V.  Brown,  9  Kv.  L.  Rep.  115,  4  S.  W. 
294.  La.— Cox' r.  Lea's  Heirs,  110  La. 
1030,  35  So.  275.  Minn.— Duxbury  v. 
Boice,  70  Minn.  113,  72  N.  W.  "838. 
Miss. — Nestor  v.  Davis,  100  Miss.  199, 
56  So.  347;  Jones  v.  Rogers,  85  Miss. 
802,  38  So.  742;  Irvine  r.  Burton,  24 
So.  962;  ISIatthews  v.  Sontheimer,  39 
Miss.  174;  Edwards  V.  Gibbs,  39  Miss. 
166.  Mo. — Johnson  v.  United  Rys. 
Co.,  243  Mo.  278,  147  S.  W.  1077; 
State  ex  rel.  Bell  v.  Yates,  231  Mo. 
276,  132  S.  W.  672;  Shelby  Countv  v. 
Bragg,  135  Mo.  291,  36  S.  W.  600; 
Moore  v.  Granby  Min.  &  Smelting  Co., 
80  Mo.  86;  Hunter  r.  Hunter,  50  Mo. 
445;  Dryer  v.  Chicago  &  A.  R.  Co., 
170  Mo.  App.  550^  157  S.  W.  129.  Neb. 
State  Bank  v.  Frev,  3  Neb.  (Unof.) 
83,  91  N.  W.  239;  Westervelt  v.  Filter, 

2  Neb.  (Unof.)  731,  89  N.  W.  994. 
N.  Y.— Mayne  r.  Griswold,  3  Sandf. 
463.  Ohio. — Stephenson  v.  Reeder,  7 
Ohio  Dec.  (Reprint)  411,  2  Wklv.  L. 
Bui.  335.  Okla.— Valley  Abstract  Co. 
f.  Page,  42  Okla.  365,  141  Pac.  416. 
Tenn.— Whaley  v.  Catlett,  103  Tenn. 
347,  53  S.  W.  131.  Tex.- State  f. 
Wichita  Land  &  Cattle  Co.,  73  Tex. 
450,  11  S.  W.  488;  Hudson  v.  Wheeler, 
34  Tex.  356.     Vt. — Payne  f.  Hathaway, 

3  Vt.  212.  Wash. — McDonald  r.  Mc- 
Dougall,   86   Wash.   339,    150    Pac.   625. 

Contra,  Kansas  Pacific  R.  Co.  r.  Mc- 
Cormick,  20  Kan.  107  (under  the  code); 
Zieverink  r.  Kemper,  50  Ohio  St.  208, 
34   N.   E.   250. 

[a]  Means  of  Knowledge. — "In  ac- 
tions based  on  fraud,  either  at  law  or 
in  equity,  'for  the  purposes  of  the  stat- 
ute of  limitations,  if  the  means  of 
knowledge  exist,  and  the  circumstances 
are  such  as  to  put  a  man  of  ordinary 
prudence  on  inquiry,  it  will  be  held 
that  there  was  knowledge  of  what 
could  have  been  readily  ascertained  by 
such  inquiry.'  "  Smith  r.  Martin,  135 
Cal.  247,  67  Pac.  779;  Archer  r.  Free- 
man,   124    Cal.    528,    57    Pac.    474. 
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quired  to  specify  the  fraud  whereby  such  concealment  was  effected,®^ 
and  set  out  the  facts  relied  upon  as  constituting  such  fraud/  and  must 
likewise  specify  the  date  and  circumstances  of  the  discovery  of  the 
cause  of  action,^  and  allege  that  reasonable  diligence  was  exercised, 
but  failed  to  discover  it  earlier,^  and  show  that  the  bar  of  the  statute 
has  not  run  since  such  discovery.* 

4.  New  Promise,  Part  Payment  or  Acknowledgment.  —  a.  Gen- 
erally. —  "Where  a  new  promise  or  an  acknowledgment  of  the  debt 
is  relied  upon  in  avoidance  of  the  bar  of  tlie  statute,  the  facts  con- 
stituting the  same  must  be  particularly  stated.^  A  pleading  must  set 
forth  a  positive  and  unconditional  promise  to  pay,^  or  offer  to  pay 


99.  U.  S.— Strout  v.  United  Shoe 
Machinery  Co.,  208  Fed.  646.  IlL 
Beatty  v.  Nickerson,  73  111.  605.  Ind. 
Jackson  v.  Jackson,  149  Ind.  2.38,  47 
N.  E.  963.  M4.— Cumberland  Glass 
Mfg.  Co.  I'.  De  Witt,  120  Md.  381,  87 
Atl.   927,  Ann.   Cas.   1915A,   702. 

1.  Beatty  v.  Nickerson,  73  111.  605; 
Bartalott  v.  International  Bank,  14  111. 
App.  158;  Hanks  r.  Houston  Oil  Co. 
(Tex.    Civ.    App.),    173    S.    W.    635. 

2.  U.  S.— Wood  r.  Carpenter,  101  U. 
S.  135,  25  L.  ed.  807;  Strout  r.  United 
Shoe  Machinery  Co.,  208  Fed.  646; 
Barlow  v.  Arnold,  6  Fed.  351.  HI. 
Bartalott  v.  International  Bank,  14  111. 
App.  158.  Me. — Thurston  v.  Lowder, 
40  Me.  197.  Md.— Cumberland  Glass 
Mfg.  Co.  V.  De  Witt,  120  Md.  381,  87 
Atl.  927,  Ann.  Cas.  1915A,  702.  Mass. 
Welles  V.  Fish,  3  Pick.  74;  Homer  v. 
Fish,  1  Pick.  435,  11  Am.  Dec.  218. 
Minn.— Morrill  v.  Little  Falls  Mfg.  Co., 
53  Minn.  371,  55  N.  W.  547,  21  L.  E. 
A.  174. 

3.  XJ.  S.— Wood  V.  Carpenter,  101 
U.  S.  135,  25  L.  ed.  807;  Strout  r. 
United  Shoe  Machinery  Co.,  208  Fed. 
646;  Barlow  r.  Arnold,  "6  Fed.  351.  111. 
Bartalott  r.  International  Bank,  14  111. 
App.  158.  Md.— Cumberland  Glass  Mfg. 
Co.  V.  De  Witt,  120  Md.  381,  87  Atl. 
927,  Ann.   Cas.   1915A,   702. 

4.  Morrill  v.  Little  Falls  Mfg.  Co., 
53  Minn.  371,  55  N.  W.  547,  21  L.  E. 
A.  174.  But  see  Peak  r.  Buck,  3  Baxt. 
(Tenn.)  71,  holding  that  a  replication 
to  the  statute  of  limitations  in  an 
action  at  law  that  defendant  had  fraud- 
ulently concealed  the  cause  of  action 
until  the  bar  of  the  statute  had  run, 
and  that  the  action  was  begun  upon 
the  discovery  of  the  cause,  is  bad  on 
demurrer. 

5.  U.  S. — Green  v.  Coos  Bay  Wagon 
Eoad    Co.,    10    Sawy.    625,   23   Fed.    67. 
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Ala. — Chapman  v.  Barnes,  93  Ala.  433, 
9  So.  589;  Townes  &  Nooe  v.  Ferguson, 
20  Ala.  147.  Colo.— Sears  v.  Hicklin, 
3  Colo.  App.  331,  33  Pac.  137.  Del. 
Eobinson  v.  Burton,  1  Houst.  540.  111. 
Varner  v.  Varner,  69  111.  445.  Ind. 
Strong  V.  State,  57  Ind.  428;  Conkey 
V.  Barbour,  22  Ind.  196.  Mich.— Ten 
Eyck  r.  Wing,  1  Mich.  40.  Va. — Switzer 
V.  Noffsinger,  82  Va.  518.  Eng. — Kempe 
v.  Gibbon,  12  Q.  B.  662,  12  Jur.  697, 
17  L.  J.  Q.  B.  298,  64  E.  C.  L.  662, 
116   Eng.    Eeprint    1019. 

[a]  A  replication  alleging  a  partial 
payment  and  an  unconditional  promise 
in  writing,  made  and  executed  by  the 
defendant  before  the  running  of  limita- 
tion, is  a  sufficient  reply  to  a  plea  of 
the  statute  of  limitations,  and  it  need 
not  aver  the  amount  of  the  partial 
payment  or  the  amount  promised  in 
writing  to  be  paid.  Hoffman  v.  Kelly, 
184  Ala.  290,  63  So.  943. 

[b]  While  a  new  promise  to  pay 
must  be  in  writing,  in  order  to  take 
a  claim  out  of  the  running  of  the  stat- 
ute of  limitations,  "it  is  sufficient  to 
allege  the  matter  according  to  its  tenor 
or  legal  effect,  without  stating  that  it 
was  in  writing,  and  if  the  adverse 
party  wishes  to  take  advantage  of  the 
statute  he  must  aver  that  it  was  not 
in  writing."  Green  r.  Coos  Bay  Wagon 
Eoad    Co.,    10    Sawy.   625,   23  'Fed.    67. 

[c]  Under  the  Colorado  statutes,  a 
reply  setting  up  a  new  promise,  in  an 
action  in  debt  upon  a  specialty,  is  bad 
on  general  demurrer.  Hittson  v.  Dav- 
enport, 3  Colo.  597. 

6.  Colo. — Sears  v.  Hicklin,  3  Colo. 
App.  331,  33  Pac.  137.  _  Ky.— Bell  v. 
Eowland's  Admrs.,  Hardin  301,  3  Am. 
Dec.  729.  Me.— Gray  v.  Day,  109  Me. 
492,  84  Atl.  1073,  43  L.  E.  A.  (N.  S.) 
535;  Johnston  r.  Hussey,  89  Me.  488, 
36  Atl.  993;  Mattocks  v.  Chadwick,  71 
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a  definite  sum/  or  a  distinct  and  unequivocal  acknowledgment  of  the 
particular  debt,®  and  must  aver  that  the  promise  or  acknowledgment 
was  made  by  the  party  primarily  liable  for  the  debt,^  and  that  it  was 
in  writing/^  except  in  jurisdictions  in  which  a  writing  is  not  re- 
quired," or  in  which  the  rule  requiring  a  writing  is  regarded  as  a 


Me.  313.  Mass.— Bangs  v.  Hall,  2  Pick. 
368,  13  Am.  Dec.  437.  Mich.— Halladay 
V.  Weeks,  127  Mich.  363,  86  N.  W.  799, 
89  Am.  St.  Eep.  478.  N.  Y.— Watkins 
V.  Stevens,  4  Barb.  168;  Loomis  v. 
Dicker,  1  Daly  186;  Stevens  v.  Seibold, 
42  Hun  651,  5  N.  Y.  St.  258.  S.  C. 
Horlbeck  r.  Hunt,  1  McMullen  197. 
Va.— Switzer  v.  Noffsinger,  82  Va.  518. 
Eng. — Gardner  v.  McMahon,  3  Q.  B. 
561,  2  G.  &  D.  593,  6  Jur.  712,  11 
L.  J.  Q.  B.  297,  43  E.  C.  L.  867,  114 
Eng.  Reprint  622;  Morrell  r.  Frith,  8 
C.  &  P.  246,  1  H.  &  H.  100,  2  Jur. 
619,  7  L.  J.  Exch.  172,  3  M.  &  W. 
402,  34  E.  C.  L.  715. 

[a]  "A  promise  to  pay  money  at  a 
future  day,  is  just  as  absolute  and  un- 
conditional as  a  promise  to  pay  im- 
mediately, or  on  demand."  Watkins 
V.  Stevens,  4  Barb.   (N.  Y.)    168. 

[b]  "An  acknowledgment  is  not 
enough  to  renew  or  continue  the  debt, 
unless  it  is  evidence  from  which  a 
promise  to  pay  mav  be  inferred." 
Stevens  v.  Seibold,  5  N.  Y.  St.  258. 

7.  Farley  v.  Kustenbader,  3  Pa.  418. 

8.  Colo. — Thomas  r.  Carey,  26  Colo. 
485,  58  Pac.  1093.  D.  C.— Hornblower 
V.  George  Washington  Univ.,  31  App. 
Cas.  64,  14  Ann.  Cas.  696;  Otterback 
V.  Brown,  2  MeArthur  541.  Ga. — Thorn- 
ton V.  Nichols  &  Lemon,  119  Ga.  50, 
45  S.  E.  785;  Kirven  &  Co.  v.  Thorn- 
ton, 110  Ga.  276,  34  S.  E.  848.  Md. 
Stoekett  r.  Sasscer,  8  Md.  374;  Mitchell 
V.  Sellman,  5  Md.  376;  Beltzhoover  v. 
Yewell,  11  Gill  &  J.  212.  Mich.— Ten 
Eyck  f.  Wing,  1  Mich.  40.  Miss. 
Beaslev  r.  Evans,  35  Miss.  192.  Mo. 
Warlick  r.  Peterson,  58  Mo.  408;  Mon- 
roe V.  Herrington,  110  Mo.  App.  509, 
85  S.  W.  1002.  N.  H.— Newell  v.  Clark, 
73  N.  H.  289,  61  Atl.  555;  Ventris  v. 
Shaw,  14  N.  H.  422.  N.  Y.— Clarke  v. 
Butcher,  9  Cow.  674.  Ore. — Koop  v. 
Cook,  67  Ore.  93,  135  Pac.  317.  Pa. 
Lawson  v.  McCartney,  104  Pa.  356; 
Wesner  v.  Stein,  97  Pa.  322;  Tyers  r. 
Kuhn,  52  Pa.  Super.  24;  Allison  r.  Pen- 
nington, 7  Watts  &  S.  180.  S.  C— Suber 
f.  Richards,  61  S.  C.  393,  39  S.  E.  540; 
Horlbeck  v.  Hunt,  1  McMullen  197. 
Tex. — Windom  v.  Howard,  86  Tex.  560, 


26  S.  W.  483.  Vt.— Smith  v.  Purmort's 
Admrs.,  63  Vt.  378,  20  Atl.  928.  Eng. 
Prance  v.  Svmpson,  18  Jur.  929,  Kay 
678,  69  Eng.  Reprint  289. 

[a]  An  administrator  may  reply  to 
a  plea  of  the  statute  of  limitations,  on 
acknowledgment  made  to  him  by  the 
defendant  prior  to  his  appointment  as 
siich  administrator.  Robertson  v.  Bur- 
rill,  22  Ont.  App.   (Can.)   356. 

9.  Ala. — Moore  v.  Leseur,  18  Ala. 
606.  Colo.— Sears  v.  Hicklin,  3  Colo. 
App.  331,  33  Pac.  137.  Me.— Johnston 
V.  HuRsey,  89  Me.  488,  36  Atl.  993. 
N.  Y. — Brookman  r.  Metcalf,  4  Rob. 
568;  Matter  of  Petrie,  82  Hun  62,  31 
N.  Y.  Supp.  65,  63  N.  Y.  St.  364. 

[a]  An  admission  that  a  debt  is 
due,  or  that  a  liability  exists,  has  the 
same  effect  whether  made  to  a  creditor 
or  a  stranger;  and  is  proper  proof  un- 
der a  general  replication  to  a  plea  of 
the  statute  of  limitations.  St.  John  v. 
Garrow,  4  Port.  (Ala.)  223,  29  Am. 
Dec.  280. 

10.  Ark. — Ringgold  &  Hynson  r. 
Dunn,  8  Ark.  497.  See  Burnett  v. 
Turner,  105  Ark.  290,  151  S.  W.  249. 
Colo. — Atkinson  v.  Atkinson,  2  Colo. 
381.  Del. — McDermott  r.  McCormick, 
4  Har.  543.  Ky. — Newton  r.  Carson, 
80  Kv.  309.  Me. — Johnston  r.  Hussev, 
89  Me.  488,  36  Atl.  993.  Mich.— Jewell 
r.  Jewell's  Estate,  139  Mich.  578,  102 
N.  W.  1059.  Mo. — Mastin  r.  Branham, 
86  Mo.  643;  Zoll  r.  Carnahan,  83  Mo. 
35;  Monroe  v.  Herrington,  110  Mo. 
App.  509,  85  S.  W.  1002.  N.  Y. 
Brookman  r.  Metcalf,  4  Rob.  568.  N.  C. 
Raby  t'.  Stuman,  127  N.  C.  463.  37 
S.  E.  476.  Tex. — Windom  r.  Howard, 
86  Tex.  560,  26  S.  W.  483.  Utah. 
Thomas  v.  Glendinning,  13  Utah  47, 
44  Pac.  652.  Wis. — Murtha  r.  Donohoo, 
149  Wis.  481,  134  N.  W.  406,  136  N.  W. 
158. 

[a]  Signing  Presumed. — Where  a 
complaint  alleges  that  a  "defendant 
has  in  writing  acknowledged  and  prom- 
ised to  pay,"  it  imports  that  the  de- 
fendant signed  his  name  to  such  writ- 
ing. Porter  v.  Elam,  25  Cal.  291,  85 
Am.  Dec.  132. 

11.  Md.— Gill  V.  Donovan,    96    Md. 
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matter  of  evidence  rather  than  pleading.^^  "WTiere  a  new  promise  is 
alleged,  such  promise  ought  to  be  set  forth  in  a  clear  and  explicit 
manner/^  so  as  to  show  that  it  was  direct  and  positive,"  and  without 
qualification,^'  or  if  any  conditions  are  annexed  thereto,  the  perform- 
ance thereof  should  be  unequivocally  averred,^®  The  new  promise  to 
pay  a  debt  must  be  set  out  in  the  words  in  which  it  was  made,^^  or 
according  to  its  legal  tenor  and  eft'ect.^^  If  part  payment  of  the  debt 
is  relied  upon  to  take  it  out  of  the  statute  the  pleading  should  allege 
the  payment^*  by  the  debtor  or  by  his  authority,^"  or  a  ratification  by 
him,^^  and  should  show  the  original  debt  to  which  it  relates  ;^^  it  should 
aver  the  time  within  which  the  payment  was  made,^^  and  show  that 


518,  54  Atl.  117;  Oliver  v.  Gray,  1  H*ar. 
&  G.  204.     Pa. — Lawson  v.  McCartney, 
104  Pa.   356.     Vt. — Green  v.  Seymour, 
59  Vt.  459,  12  Atl.  206. 
See  1  Standard  Proc.  248. 

12.  Carothers  v.  Hurley,  41  Miss. 
71,  in  anology  with  the  rule  as  to  stat- 
ute of  frauds.  See  Hotchkiss  v.  Ladd, 
36  Vt.  593,  86  Am.  Dee.  679. 

[a]  An  acknowledgment  set  out  in 
haec  verba  is  presumed  to  be  in  writ- 
ing. Higgins  r.  Graham,  143  Cal.  131, 
76  Pac.  898. 

As  to  the  analogous  rule  under  the 
statute  of  frauds,  see  the  title  "Frauds, 
Statute  of." 

13.  XJ.  S.— Bell  V.  Morrison,  1  Pet. 
351,  7  L.  ed.  174.  Cal. — Weinberger 
t;.  Weidman,  134  Cal.  599,  66  Pac.  869; 
Eodgers  v.  Bvers,  127  Cal.  528,  60  Pac. 
42.  Colo. — Thomas  v.  Carey,  26  Colo. 
485,  58  Pac.  1093.  Ga. — Jesup  v.  Ep- 
ping,  66  Ga.  334.  Ky.— Warren  r. 
Perry,  5  Bush  447.  Mp. — Zoll  v.  Car- 
nahan,  83  Mo.  35.  Tex. — Coles  v.  Kel- 
sey,  2  Tex.  541,  47  Am.  Dec.  661. 

But  see  Quincy  v.  Blanchard,  36  R.  I. 
296,  90  Atl.  209. 

14.  D.  C— Otterback  v.  Brown,  2 
McArthur  541.  111. — Norton  v.  Colby, 
52  111.  198.  N.  Y.— Bleodgood  V.  Bruen, 
8  N.  Y.  362. 

[a]  Construction  in  favor  of  the 
bar — "That  this  statute  should  be  con- 
strued strictly  in  favor  of  the  bar 
which  it  was  intended  to  create  and 
not  liberally  in  favor  of  a  promise, 
acknowledgment  or  waiver,  is  quite 
deafly  established."  Gray  v.  Day,  109 
Me.  492,  84  Atl.  1073,  43  L.  R.  A. 
(N.  S.)  535;  Trask  r.  Weeks,  81  Me. 
325,  17  Atl.  162;  Koop  v.  Cook,  67 
Ore.  93,  135  Pac.  317. 

15.  111.— Mellick  v.  De  Seelhorst,  1 
111.  221,  12  Am.  Dec.  172.  Ore.— Koop 
V.    Cook,    67    Ore.    93,     135     Pac.     317. 
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S.  C— Suber  v.  Bichards,  61  S.  C.  393, 
39   S.   E.   540. 

16.  Bell  V.  Morrison,  1  Pet.  (U.  S.) 
351,  7  L.  ed.  174. 

17.  Martin  v.  Broach,  6  Ga.  21,  50 
Am.  Dec.  306;  Thomas  v.  Glendinning, 
13  Utah  47,  44  Pac.  652. 

18.  Smith  V.  Simms,  9  Ga.  418. 

19.  Watson  v.  Dale,  1  Port.  (Ala.) 
247;  Van  Dike  v.  Admrs.  of  Van  Dike, 
15   N.   J.   L.   289. 

[a]  Particulars  Unnecessary. — A  re- 
ply that  defendant  had  within  si:^ 
years  made  payments  on  the  debt,  is 
sufficient  without  pleading  the  partic- 
ulars as  to  how  and  when  the  pay- 
ments were  made.  Board  of  Comrs. 
V.  Cole,  8  Ind.  App.  485,  36  N.  E. 
47. 

20.  N.  J.— Palmer  v.  White,  65  N.  J. 
L.  69,  46  Atl.  706.  N.  Y.— Blair  V. 
Lynch,  105  N.  Y.  636,  11  N.  E.  947; 
Matter  of  Petrie,  82  Hun  62,  31  N.  Y. 
Supp.  65,  63  N.  Y.  St.  364.  N.  C— Cone 
r.  Hyatt,  132  N.  C.  810,  44  S.  E.  678. 
Wyo. — Cowhick  v.  Shingle,  5  Wyo.  87, 
37  Pac.  689,  63  Am.  St.  Rep.  17,  25 
L.   R.   A.   608. 

21.  Matter  of  Petrie,  82  Hun  62,  31 
N.  Y.  Supp.  65,  63  N.  Y.  St.  364; 
Linsell  v.  Bonsor,  2  Bing.  N.  Cas.  241, 
1  Hodges  105,  5  L.  J.  C.  P.  40,  2  Scott 
399,  29  E.  C.  L.  519,  132  Eng.  Reprint 
95. 

22.  Meyer  v.  Zotel's  Admr.,  96  Ky. 
362,  29  S.  W.  28;  Carr's  Admr.  v.  Hurl- 
but 's  Admr.,  41   Mo.   264. 

23.  Colo.- Du  Bois  r.  First  Nat. 
Bank,  43  Colo.  400,  96  Pac.  169.  Ga. 
Jesup  V.  Epping,  66  Ga.  334.  N.  J, 
Swinlev  v.  Force,  78  N.  J.  Eq.  52,  78 
Atl.  249.  S.  C— McBrayer  v.  Mills, 
62  S.  C.  36,  39  S.  E.  788;  Park  f. 
Brooks,  38  S.  C.  30C,  17  S.  E.  22. 
Wash. — Yesler  v.  Oglesbee,  1  Wash. 
Ter.    604. 
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the  suit  was  commenced  before  the  bar  of  the  statute  had  again  run  ;2* 
and  in  those  states  where  part  payment  is  only  efticacious  as  evidence 
of  a  new  promise,  a  new  promise  must  be  alleged.-' 

b.  Should  Action  Be  on  New  or  Original  Promise.  —  In  many  juris- 
dictions where  there  is  a  new  promise  to  pay  a  debt  barred  by  the 
statute  of  limitations  the  plaintiff  should  count  on  the  original 
obligation,  not  on  the  new  promise,^*^  in  other  states  the  new  promise 
is  regarded  as  the  foundation  of  the  action  and  should  be  declared  on.-^ 
Still  other  authorities  hold  that  the  creditor  may  either  sue  on  the 
old  debt  and  give  the  new  promise  in  evidence  to  defeat  the  statute, 


24.  Van  Dike  v.  Admrs.  of  Van 
Dike,  15  N.  J.  L.  289. 

[a]  Where  the  replication  shows, 
on  Its  face,  that  the  full  period  of 
limitation  elapsed  between  the  time  of 
the  part  payment  and  the  institution 
of  the  suit,  it  is  bad  on  demurrer. 
Bank  of  the  State  v.  Gray,  13  Ark.  39. 
See  also  Mann  v.  McDonald,  6  App. 
Cas.   (D.  C.)   548. 

25.  Fleming  v.  Fleming,  33  S.  C.  505, 
12  S.  E.  257,  26  Am.  St.  Eep.  694; 
Yesler  v.   Oglesbee,   1   Wash.  Ter.   604. 

26.  Ala. — St.  John  v.  Garrow,  4  Port. 
223,  29  Am.  Dec.  280;  Bullock  v.  Perry, 
2  Stew.  &  P.  319.  Ark.— Harlan  r. 
Bernie,  22  Ark.  217,  76  Am.  Dec.  428; 
Biscoe  r.  Stone,  11  Ark.  39.  Colo. 
Polk  V.  Butterfield,  9  Colo.  325,  12  Pac. 
216.  In  Buckingham  t'.  Orr,  G  Colo. 
587,  it  is  said  that  the  better  prac- 
tice is  to  declare  on  the  new  promise. 
See  also  Yost  v.  Irwin,  53  Colo.  269, 
125  Pac.  526;  Eichardson  v.  Bricker, 
7  Colo.  58,  1  Pac.  433,  49  Am.  Eep. 
344.  Conn. — Austin  v.  Bostwick,  9 
Conn.  496,  25  Am.  Dec.  42;  Lord  v. 
Shaler,  3  Conn.  132,  8  Am.  Dec.  160. 
111.— Keemer  v.  Crull,  19  111.  189;  Kim- 
mel  V.  Schwartz,  1  111.  278.  la.— Bay- 
liss  V.  Street,  51  Iowa  627,  2  N.  W. 
437;  Frisbee  v.  Seaman,  49  Iowa  95. 
Me. — Barrett  V.  Barrett,  8  Greenl.  353. 
Md.— Felty  v.  Young,  18  Md.  163;  Guy 
f.  Tams,  6  Gill  82;  Oliver  r.  Gray,  1 
Har.  &  G.  204.  Mass.— Little  v.  Blunt, 
9  Pick.  488.  Miss. — Shackleford  v. 
Douglass,  31  Miss.  95.  Mo.— Boyd  v. 
Hurlbut,  41  Mo.  264.  See  also  Doerge 
V.  Heimenz,  8  Mo.  App.  255.  N.  H. 
Wright  V.  Bartlett,  43  N.  H.  548  (al- 
though the  new  promise  be  condi- 
tioned) ;  Betton  v.  Cutts,  11  N.  H.  .170. 
N,  Y. — McCrea  v.  Purmort,  16  Wend. 
460,  30  Am.  Dec.  103;  Sands  r.  St. 
John,  23  How.  Pr.  140,  36  Barb.  628; 
Clark  V.  Atkinson,  2  E.  D.  Smith  112. 
N.  C— Falls  V.  Sherrill,  19  N.  C.  371; 


Kizer  v.  Bowles,  9  N.  C.  539.  Ore. 
See  Sutherlin  v.  Eoberts,  4  Ore.  378. 
Pa.— Yaw  V.  Kerr,  47  Pa.  333.  Eng. 
Leaper  i\  Tatton,  16  East  420,  104  Eng. 
Eeprint   1147. 

[a]  May  Declare  on  the  Original 
Promise  and  Reply  the  New  Promise 
When  the  Statute  Is  Plead. — Colo. 
Polk  V.  Butterfield,  9  Colo.  325,  12  Pac. 
216.  Conn. — Lord  r.  Shaler,  3  Conn. 
132,  8  Am.  Dee.  160.  Md.— Guv  v. 
Tams,  6  Gill  82.  IVIiss.- Shackleford 
V.  Douglass,  31  Mjss.  95.  Mo. — Boyd 
T.  Hurlbut,  41  Mo.  264.  Pa.— Yaw  V. 
Kerr,   47   Pa.   333. 

Whether  replying  a  new  promise  to 
plea  of  statute  of  limitations  consti- 
tutes departure,  see  7  Standard  Proc. 
139,    et    seq. 

[b]  Where  the  contract  was  under 
seal  the  new  promise  should  be  de- 
clared upon.  Felty  r.  Young,  18  Md. 
163.  See  also  Crawford  r.  Childress' 
Exrs.,  1  Ala.  482. 

27.  U.  S. — Kampshall  r.  Goodman,  6 
McLean  189,  14  Fed.  Cas.  No.  7,605, 
where  new  promise  was  to  pay  partly 
in  money  and  partly  in  property,  pay- 
ment could  only  be  enforced  in  this 
mode  and  the  new  promise  should  be 
relied  upon.  Cal. — Weinberger  v. 
Weidman,  134  Cal.  599,  66  Pac.  869; 
Concannon  v.  Smith,  134  Cal.  14,  66 
Pac.  40  (if  promise  made  before  bar 
of  statute  complete  action  is  on  orig- 
inal promise) ;  Eodgers  r.  Byers,  127 
Cal.  528,  60  Pac.  42;  Southern  Pac.  Co. 
V.  Prosser,  122  Cal.  413,  55  Pac.  145; 
McCormick  r.  Brown,  36  Cal.  ISO,  95 
Am.  Dec.  170.  See  also  Smith  r.  Rich- 
mond, 19  Cal.  476.  Colo.— Buckingham 
f.  Orr,  6  Colo.  587.  Ga.— Van  Bureu 
V.  Webster,  12  Ga.  615;  Martin  r. 
Broach,  6  Ga.  21,  50  Am.  Dec.  306, 
the  old  debt  is  regarded  as  the  con- 
sideration which  supports  the  promise, 
and  in  declaring,  must  be  set  out  as 
the  inducement  to  it.    Ky.— Gilmore  v. 
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or  may  sue  on  the  new  proraise.^^  Where  the  new  promise  is  made 
by  or  to  one  not  a  party  to  the  original  contract  the  new  promise  must 
be  declared  upon.^^  Where  the  new  promise  is  made  before  the 
statutory  bar  is  complete  it  is  generally  held  that  the  action  should  be 
brought  on  the  original  debt,  the  new  promise  serving  only  to  extend 
the  statute  of  limitations,^"  though  there  is  authority  that  even  under 
3uch  circumsances  the  action  must  be  based  on  the  new  promise." 
5.  Legal  Disability.  —  Legal  disability  at  the  time  the  cause  of 
action  accrued  may  be  relied  on  as  suspending  the  operation  of  the 
statute  of  limitations.^^  But  the  pleading  must  show  that  the  dis- 
ability existed  when  the  cause  of  action  accrued,  and  that  the  suit 
was  brought  within  the  statutory  period  after  the  removal  of  the  dis- 
ability.^^ 


Green,  14  Bush  772;  Carr's  Exr,  v. 
Eobinson,  8  Bush  269;  Hopkins  V. 
Stout,  6  Bush  375;  Ridgeley  r.  Price, 
16  B.  Mon.  409.  N.  Y.— Van  Alen  V. 
Feltz,  32  Barb.  139.  N.  C— Pool  f. 
Bledsoe,  85  N.  C.  1.  S.  C— Sims  f. 
Radcliffe's  Exr.,  3  Rich.  L.  287;  Brown 
i;.  Jovner,  1  Rich.  L.  210;  Reigne  f. 
Desportes'  Exr.,  Dud.  118.  Tex. 
Erskine  v.  Wilson,  20  Tex.  77;  Coles 
V.  Kelsey,  2  Tex.  541,  47  Am.  Dec. 
661;  Stoker  v.  Patton  (Tex.),  35  S.  W. 
64.  See  also  Bangs  v.  Crebbin,  29 
Tex.  Civ.  App.  385,  69  S.  W.  441. 
Utah. — Ireland  v.  Mackintosh,  22  Utah 
296,  61  Pac.  901;  Kuhn  v.  Mount,  13 
Utah  108,  44  Pac.  1036;  Anthony  & 
Co.  V.  Savage,  2  Utah  466.  S^e  also 
Gruenberg  r.  Buhring,  5  Utah  414,  16 
Pac.  486.  Va. — See  Butcher  v.  Hixton, 
4  Leigh  (31  Va.)  519,  that  in  debt 
on  a  simple  contract  plaintiff  must 
count  on  the  subsequent  promise,  other- 
■wise  where  the  action  is  assumpsit. 

28.  Lonsdale  v.  Brown,  4  Wash.  C. 
C.  148,  15  Fed.  Cas.  No.  8,494.  See 
Little  V.  Blunt,  9  Pick.  (Mass.)  488, 
that  the  new  promise  is  a  new  cause 
of  action,  but  the  plaintiff  has  a  right 
to  declare  on  the  original  promise  and 
reply  the  new  promise  if  the  statute 
is  pleaded. 

29.  Pool  r.  Bledsoe,  85  N.  C.  1; 
Fleming  v.  Staton,  74  N.  C.  203;  Reigne 
V.  Desportes,  Dud.  (S.  C.)  118.  See 
Baxter  v.  Penniman,  8  Mass.  133,  where 
new  promise  is  made  to  executor  or 
administrator  of  original  party  the  new 
promise  need  not  be  counted  on. 

30.  Ark. — Real  Estate  Bank  v.  Hart- 
field,  5  Ark.  551.  Cal. — Weinberger  t;. 
Weidman,  134  Cal.  599,  66  Pac.  869; 
Concannon  r.  Smith,  134  Cal.  14,  66 
Pac.    40;    Rodgers    v.    Byers,    127    Cal. 
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528,  60  Pac.  42.  Fla.— Vinson  v. 
Palmer,  45  Fla.  630,  34  So.  276.  la. 
Frisbee  r.  Seaman,  49  Iowa  95.  Ky. 
Rankin  r.  Anderson,  24  Ky.  L.  Rep. 
C47,  69  S.  W.  705;  Jones  r.  McCrock- 
lin,  16  Ky.  L.  Rep.  285,  Mass.— See 
Gilbert  r.  Collins,  124  Mass.  174.  Miss. 
Shackleford  v.  Douglass,  31  Miss.  95. 
Mo. — Harper  v.  Eubank,  32  Mo.  App. 
258;  Doerge  r.  Heimenz,  8  Mo.  App. 
255.  N.  0. — See  Kull  &  Sons  v.  Farmer, 
78  N.  C.  339.  R.  I.— Taylor  v.  Slater, 
16  R.  I.   86,   12  Atl.   727. 

31.  Milwee  r.  Jay,  47  S.  C.  430,  25 
S.  E.  298;  Sepaugh  v.  Smith,  35  S.  C. 
613,  14  S.  E.  939;  Fleming  v.  Fleming, 
33  S.  C.  505,  12  S.  E.  257,  26  Am. 
St.  Rep.  694;  Walters  v.  Kraft,  23 
S.  C.  578,  55  Am.  Rep.  44;  Coles  f. 
Kelsey,  2  Tex.  541,  47  Am.  Dee.  661. 
See  also  Howard  v.  Windom,  86  Tex. 
560,  26  S.  W.  483;  Henry  v.  Roe,  83 
Tex.  446,  18  S.  W.  806. 

32.  Kan. — Gillmore  v.  Gillmore,  91 
Kan.  707,  139  Pac.  386,  51  L.  R.  A. 
(N.  S.)  834.  Tenn.— Hale  v.  Ellison 
(Tenn.),  59  S.  W.  673.  Tex.— Phillips 
V.  Sherman  (Tex.  Civ.  App.),  39  S.  W. 
187.  Vt.— McFarland  v.  Stone,  17  Vt. 
165,  44  Am.  Dec.  325. 

[a]  That  plaintiff  was  a  morphine 
fiend  at  the  time  her  cause  of  action 
accrued,  is  a  sufficient  allegation  of 
incapacity  to  suspend  the  operation  of 
the  statute  of  limitations,  under  a  lib- 
eral construction,  in  an  action  for  in- 
ducing such  morphine  habit.  Gillmore 
V.  Gillmore,  91  Kan.  707,  139  Pac.  386, 
51  L.  R.  A.   (N.  S.)   834. 

33.  U.  S. — Dewey  r.  Sewanee  Fuel 
&  Iron  Co.,  191  Fed.  450.  Ala.— Percy 
V.  Lavretta,  63  Ala.  374.  Del.— Wells 
V.  Jones,  2  Houst.  329.  Ky. — Crozier  v. 
Bryant,    4    Bibb     174.      Tenn. — Gross 
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6.  Former  Action  as  Ground  of  Avoidance.  —  Statutes  of  limita- 
tion sometimes  except  from  their  operation  cases  in  which  the  plain- 
tiff has  previously  maintained  an  action  upon  the  same  cause  of 
action  without  success  but  under  circumstances  which  do  not  bar  a 
new  action,  A  pleading  which  seeks  to  avoid  the  bar  of  the  statute 
in  such  cases  must  set  forth  the  facts  bringing  the  case  within  the 
exception,^*  as  where  a  new  action  is  instituted  after  the  arrest  of  a 
former  judgment, ^^  or  its  reversal  on  error  or  appeal,^^  or  there  was 
a  voluntary  dismissal  or  nonsuit.^''  It  must  appear  that  the  former 
action  involved  the  claim  in  question,^^  and  was  between  the  same 
parties,^^  and  that  the  present  suit  was  commenced  within  the  statutory 
period  after  the  former  action  terminated.*" 

7.  Non-Residence  or  Absence  of  Defendant.  —  Where  non-residence 
or  absence  from  the  jurisdiction  is  urged  as  the  ground  of  avoiding 
the  statutory  bar,  facts  as  to  the  absence  or  nonresidence  bringing  the 
case  within  the  exception  must  be  alleged.*^ 


V.  Disney,  95  Tenn.  592,  32  S.  W.  632; 
Hale  V.  Ellison.  59  S.  W.  673.  Tex. 
Roemilie  v.  Leeper,  2  Posey  Unrep. 
Cas.  535.  Vt. — Lincoln  v.  Norton,  36 
Vt.  679;  McFarland  v.  Stone,  17  Vt. 
165,  44  Am.  Dec.  325. 

For  form  of  replication,  see  9  Stand- 
ard Proc.  790,  792. 

[a]  A  replication  that  the  plaintiff 
is  an  infant,  is  a  good  reply  to  a  plea 
of  the  statute  of  limitations.  Bliven 
V.  Wheeler,  23  E.  I.  379,  50  Atl.  644. 
For  a  form  of  such  replication,  see  9 
Standard  Proc.  612. 

34.  Ark. — Mason  v.  Howell,  14  Ark. 
199.  Me.— Frohock  v.  Pattee,  38  Me. 
103.  N.  O.— State  v.  Hankins,  28  N.  C. 
428,  rule  changed  by  the  code.  Vt. 
Scott  V.  School  Dist.  No.  9,  67  Vt.  150, 
31  Atl.  145,  27  L.  U.  A.  588. 

[a]  It  is  generally  sufficient  to  show 
that  it  was  between  the  same  parties, 
upon  the  same  cause  of  action,  and 
that  it  was  determined  otherwise  than 
upon  the  merits,  and  that  the  new 
suit  was  brought  within  one  year  there- 
after. De  Roberts  v.  Town  of  Cross, 
23  Okla.  888,  101   Pac.  1114. 

35.  Schnertzell  V.  Chapline,  3  Harr. 
&  M.   (Md.)   439. 

36.  U.  S.— Boatmen's  Bank  of  St. 
Louis  V.  Fritzlen,  221  Fed.  145,  137 
C.  C.  A.  45.  Ala.— Hill's  Admr.  r. 
Huckabee's  Admr.,  70  Ala.  183.  Tenn. 
Hooper  v.  Railroad,  106  Tenn.  28,  60 
S.  W.   607,   53   L.   R.   A.   931. 

37.  Hooper  v.  Railroad,  106  Tenn. 
28,  60  S.  W.  607,  53  L.  R.  A.  931. 
Compare  Robinson  v.  Merchants  &  Min- 


ers Transp.  Co.,  16  R.  I.  637,  19  Atl. 
113. 

38.  Tomlinson  v.  Bennett,  145  N.  C. 
279,  59  S.  E.  37. 

fa]  But  a  variance  of  description, 
rather  than  of  substance,  of  the  former 
action  and  the  disposition  thereof,  is 
not  fatal  on  rejoinder  of  nul  tiel  rec- 
ord. State  Bank  v.  Magness,  11  Ark. 
343;  State  Bank  v.  Arnold,  11  Ark. 
347. 

39.  State  Bank  v.  McClelland,  14 
Ark.  176;  State  Bank  v.  Sherrill,  12 
Ark.  183;  McClellan  v.  The  State  Bank, 
12  Ark.  141.  See  Crow  v.  State,  23 
Ark.  684. 

40.  Jewitt  V.  Bradford,  2  A.  K. 
Marsh.   (Ky.)  248. 

41.  See  the  following  cases:  U.  S. 
Andreae  v.  Redfield,  1  Fed.  Cas.  No. 
368.  Ark.— Burr  v.  Williams,  20  Ark. 
171;  Pettus  V.  Harris,  11  Ark.  294. 
Del.— Wells  v.  Jones,  2  Houst.  329. 
Fla.— Bennett  v.  Herring,  1  Fla.  434. 
Ga.— Gordon  r.  Fritts.  143  Ga.  130,  84 
S.  E.  554.  Me.— McCutchen  r.  Cur- 
rier, 04  Me.  362,  47  Atl.  923.  Mass. 
Sloeum  r.  Rilev,  145  Mass.  370,  14 
N.  E.  174.  N.  H.— Shapley  r.  Felt,  3 
N.  H.  121.  N.  J.--Paterson  Bank  v. 
Ludlow,  11  N.  J.  L.  354.  N.  Y.— Cutler 
r.  Wright,  22(  N.  Y.  472;  Cole  v.  .Tcssup, 
10  How.  Prac.  515,  10  N.  Y.  96,  Seld. 
Notes  220.  Ohio. — Sullenberger  r.  Gest, 
14  Ohio  204.  Pa.— Thurston  r.  Fisher, 
9  Serg.  &  R.  288.  S.  C. — Latimer  r. 
Trowbridge,  52  S.  C.  193,  29  S.  E.  634, 
68  Am.  St.  Rep.  893. 

Form  of  replication,  see  9  Standari 
Proc.  792. 
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8.  Amendments.  —  While  it  is  not  error  to  allow  a  complaint  to 
be  so  amended  as  to  allege  facts  showing  that  the  cause  of  action  is 
aot  barred  by  the  statute,*^  or  the  amendment  of  a  replication  for  the 
same  purpose,*^  on  proper  terras;**  neither  is  it  error  to  refuse  to 
allow  such  amendment,  unless  an  abuse  of  discretion  is  sho^vn,*'  since 
the  allowance  of  amendment  rests  in  the  sound  discretion  of  the  court.*^ 

Under  some  circumstances  an  amendment  rather  than  a  supple- 
mental pleading  or  replication  is  the  appropriate  method  of  pleading 
matters  in  avoidance  of  a  plea  of  the  statute.*^ 

V.  ISSUES  AND  TRIAL. —  A.  Gener.u.ly.  —  Where  issue  is 
ioined  solely  on  a  plea  of  the  statute  of  limitations,  the  only  question 
raised  thereby  is  that  of  the  bar  of  the  statute,*®  set  out  in  the  plea.*^ 
When  the  plaintiff's  evidence  shows  that  the  case  is  barred,  it  is  not 
error  for  the  court  to  enter  a  judgment  of  nonsuit  at  the  close  of  such 
evidence.^"  So  also  .iudgment  may  be  rendered  for  the  defendant  upon 
the  pleadings  where  it  appears  that  the  cause  of  action  is  barred.^^ 

Wiiere  the  declaration  contains  two  counts,  and  the  statute  of  limi- 
tations is  pleaded  to  both,  it  is  not  necessary  that  it  be  sustained  as 
to  both.^2  Where  the  plea  or  exception  raises  the  defense  of  the 
statute  of  limitations  to  an  account,  it  should  be  sustained  as  to  the 
barred  items  and  overruled  as  to  those  not  barred."^  Under  a  replica- 
tion alleging  a  new  promise  by  the  defendants  in  an  action  against  a 
husband  and  wife  for  the  debt  of  the  wife  while  sole,  the  issue  is 
entire,  and  can  only  be  sustained  upon  a  showing  that  the  promise  was 


[a]  An  allegation  in  a  complaint, 
that  the  defendant  was  absent  from 
the  state  at  the  time  the  cause  of 
action  accrued  and  did  not  return  to 
the  state  thereafter  until  a  time  with- 
in the  limitation  of  the  statute,  is  suf- 
ficient to  avoid  the  bar  of  the  statute. 
Lake  t\  Steinbach,  5  Wash.  659,  32 
Pac.  767. 

42.  U.  S. — "Wharton  v.  Lowrey,  2 
Dall.  364,  1  L.  ed.  417,  29  Fed.  Cas. 
No.  17,481,  bill  in  equity.  Ga.— Gen- 
try V.  Barron,  109  Ga.  172,  34  S.  E.  349; 
Verdery  v.  Barrett,  89  Ga.  349,  15 
S.  E.  476;  Hardee  r.  Lovett,  83  Ga. 
203,  9  S.  E.  680  (alleging  non-residence 
of  defendant);  Beard  v.  Simmons,  9 
Ga.  4  (new  promise  may  be  alleged  by 
amendment) ;  Bank  of  Blakely  v.  Buch- 
annon,  13  Ga.  App.  793,  80  S.  E.  42. 
Rio. — Lottman  v.  Barnett,  62  Mo.  159. 
Can. — Jones  v.  Davenport,  7  Brit.  Col. 
452. 

43.  Morris  v.  Lyon  (Va.),  2  S.  E. 
515;  Mounts  v.  Goranson,  29  Wash.  261, 
69  Pac.  740. 

44.  Jones  v.  Davenport,  7  Brit.  Col. 
(Can.)  452. 

45.  Minn. — Ferrier  v.  McCabe,  129 
Minn.  342,  152  N.  W.  734.  N.  Y.— Hal- 
lagan  V.  Golden,  1   Wend.  302.     N.  C. 
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Turner  v.  Shuffler,  108  N.  C.  642,  13 
S.  E.  243.  Tex.— Heflin  v.  Burns,  70 
Tex.  347,  8  S.  W.  48.  Eng.— Brancker 
V.   Crozier,  16  L.  T.  Kep.    (N.  S.)    391. 

46.  Minn. — Ferrier  v.  McCabe,  129 
Minn.  342,  152  N.  W.  734.  N.  Y. 
Gilchrist  v.  Gilchrist's  Exrs.,  44  How. 
Pr.  317;  Cunliff  v.  Delaware  &  H.  Canal 
Co.,  4  N.  Y.  St.  775.  S.  C— Stokes 
V.  Murray,  99  S.  C.  221,  83  S.  E.  33. 
Wis.— Whereatt  v.  Worth,  108  Wis. 
291,  84  N.  W.  441,  81  Am.  St.  Eep. 
899;  Meade  v.  Lawe,  32  Wis.  261. 
Can.— Meehan  v.  Berry,  38  Can.  L.  J. 
(N.  S.)  554. 

47.  See  supra,  IV,  C,  2,  a;  also  4 
Standard  Proc.  192. 

48.  Shaw  V.  Yarbrough,  3  Ala.  588. 

49.  Goldberg  v.  Lippman,  6  Misc. 
35,  25  N.  Y.  Supp.  1003,  55  N.  Y.  St. 
512. 

50.  Consaul  v.  Eawlins,  130  Ga.  726, 
61   S.   E.   704. 

51.  Johnson  v.  Owensboro  &  N.  R. 
Co.,  18  Ky.  L.  Rep.  276,  36  S.  W.  8. 

52.  Chew  V.  Baker,  4  Cranch  C.  C. 
696,  5  Fed.  Cas.  No.  2,663. 

53.  International  &  G.  N.  R.  Co.  v. 
G.  W.  Donalson  &  Co.,  2  Will.  Civ. 
Cases    (Tex.),    §238. 
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by  both.''*  Under  the  issue  joined  by  a  replication  of  a  new  promise 
to  a  plea  of  the  statute,  an  agreement  not  to  plead  the  bar  of  the 
statute  is  not  within  the  issuo,^^ 

B.  Questions  of  Law  and  Fact.s*^  —  Whether  the  words  relied  on 
to  take  a  case  out  of  the  statute  of  limitations  amount  in  law  to  an 
express  promise  is  a  question  of  law  for  the  court,^^  as  is  the  question 
what  constitutes  a  sufficient  acknowledgment.^^  So  is  the  question 
when  is  a  suit  deemed  to  have  eommeneed,^^  or  whether,  under  an  ad- 
mitted state  of  facts,  the  statute  is  applicable  to  or  has  run  against 
the  cause  of  action,^"  or  is  tolled, ^^  or  whether  a  plea  of  the  statute 
has  been  withdrawn,^^  or  whether  there  is  sufficient  evidence  to  go  to 
the  jury.^^ 

"Where  the  facts  as  to  the  application  of  the  statute  to  the  case  are 
in  dispute,  the  determination  of  the  matter  involves  a  question  of 
fact,^*  as  where  there  is  a  dispute  as  to  the  time  when  an  act  was 
committed  which  set  the  statute  in  motion,^^  or  revived  the  cause  of 
action.®^     So  it  is  a  question  of  fact  whether  a  defendant  has  been 


54.     Moore  v.  Leseur,  18  Ala.  606. 
65.     Cowart  v.  Perrine,  21  N.  J.  L. 
101. 

56.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

57.  Ala. — Evans  v.  Carey,  29  Ala. 
99.  Colo. — Morrell  v.  Ferrier,  7  Colo. 
22,  1  Pac.  94.  Ga. — Love  v.  Hackett, 
e  Ga.  486.  lU.— Walker  v.  Freeman, 
209  m.  17,  70  N.  E.  595  (cfflrming 
110  111.  App.  404);  Ennig  V.  Pullman 
Palace  Car  Co.,  165  111.  161,  46  N.  E. 
439.  Me. — Miller  v.  Lancaster,  4  Greenl. 
159.  N.  H.— Ventris  v.  Shaw,  14  N.  H. 
422.  Pa,— Ulrich  v.  Getz,  9  Pa.  Super. 
289.  S.  C— Horlbeck  v.  Hunt,  1  McMul. 
197. 

[a]  Where  letters  are  relied  on  to 
take  a  case  out  of  the  statute  of  limi- 
tations, it  is  the  province  of  the  court 
to  pasa  upon  them  and  instruct  the 
jury  as  to  their  pertinence  and  pro- 
bative force.  Ulrich  v.  Getz,  9  Pa. 
Super.  289. 

58.  Shef tall 's  Exrs.  v.  Clay 's  Admrs., 
E.  M.  Charlton  (Ga.)  7;  Warlick  v. 
Peterson,  58  Mo.  408. 

59.  Merchants  Loan  &  Trust  Co,  v. 
Boucher,  115  111.  App.  101. 

60.  Cal.— Eeed  v.  Swift,  45  Cal.  255. 
Conn.— Clark  v.  Sigourney,  17  Conn. 
511.  m.— Gilmore  v.  Chicago,  224  111. 
490  79  N.  E.  596;  Speich  f.  Atchison, 
T.  &  S.  F.  Ey.  Co.,  178  111.  App.  266. 
Ky. — Beavers'  Admr.  i'.  Ashlock,  156 
Ky.  98,  160  S.  W.  785.  Neb.— Arm- 
strong V.  Patterson,  97  Neb.  229,  149 
N  W  408  N.  C. — Phillips  v.  Buchanan 
Lumb.   Co.,   151   N.   C.   519,   66   S.    E. 


603;  Oldham  v.  Eieger,  145  N.  C.  254, 
58  S.  E.  1091.  N.  D.— Pratt  i\  Pratt, 
29  N.  D.  531,  151  N.  W.  294.  Okla. 
Vaut  V.  Gatlin,  31  Okla.  394,  120  Pac. 
273. 

61.  Chapin  v.   Warden,   15   Vt.   560. 

62.  Moore  v.  Stuart,  215  Mass.  456, 
102  N.  E.  658,  Ann.  Cas.  1914D. 
472. 

63.  Murphy  f.  Holway,  25  111.  App. 
554. 

64.  Higgins  v.  Butler,  10  Okla.  345, 
62  Pac.  810;  Wilmot  v.  Fore  (Tex,  Civ. 
App.),  163  S.  W.  1014. 

[a]  What  is  a  reasonable  time  with- 
in which  to  give  a  notice  which  sets 
the  statute  in  operation.  Schraum  v. 
Nolte,  1  White  &  W.  Civ.  Cas.  (Tex.), 
§1156. 

But  see  the  title  "Province  of  Judge 
and  Jury." 

[b]  Existence  of  custom  postponing 
date  of  maturity.  St.  Louis,  S.  F.  & 
T.  Ey.  Co.  f.  Birge-Forbes  Co.  (Tex. 
Civ.  App.),  139  S.  W.  3. 

65.  Ark,— Moore  r.  C.  F.  Luehrmann 
Hdw.  Co.,  82  Ark.  485,  102  S.  W.  385. 
m, — Merchants  Loan  &  Trust  Co.  v. 
Boucher,  115  111.  App.  101.  N,  Y. 
Eldredge  r.  Mathews,  93  App.  Div.  356, 
87  N.  Y.  Supp.  652.  N.  C— Clark  f. 
Norfolk  Southern  E.  Co.,  168  N.  C. 
415,  84  S.  E.  702;  Pelletier  v.  Inter- 
state Cooperage  Co.,  158  N.  C.  403.  74 
S.  E.  112.  Tex, — Wharton  v.  Fidelity 
Mut.  L.  Ins.  Co.  (Tex.  Civ.  App.),  156 
S    W    539. 

66.  Md.— Newman  f.  McComas,  43 
Md.  70.    Mich.— Wilcox  f.  Wilcox,  139 
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absent  from  the  state  so  as  to  prevent  the  running  of  the  statute." 
It  may  be  a  question  of  fact  whether  a  plaintiff  exercised  due  diligence 
to  learn  that  he  had  a  cause  of  action,®®  or  whether  he  was  induced 
not  to  sue  by  the  defendant's  agreement  to  refer  to  arbitration,*'^  or  by 
his  request  for  delay,^°  or  whether  an  account  is  mutual,  so  as  to 
relieve  it  from  the  bar  of  the  statute."  Whether  there  has  been  a 
new  promise  or  acknowledgment,^^  or  payment,"  taking  the  case  out 
of  the  statute,  are  generally  a  question  of  fact,  as  is  the  question 
whether  words  of  acknowledgment  or  promise  referred  to  the  debt 
sought  to  be  recovered,  when  not  expressly  referring  thereto.^* 

C.    Instructions.  —  Instructions   as   to   limitation   of   actions   are 


Mich.  365,  102  N.  W.  954.    Vt.— Chapin 
V.  Warden,  15  Vt.  560. 

67.  Glenn  v.  M^Faddin  (Tex.  Civ. 
App.),  143  S.  W.  234. 

fa]  Absence  of  Foreign  Corporation 
Trom  the  State. — Chambliss  f.  Sim- 
mons,  165  Fed.   419,  91    C.   C.   A.   369. 

68.  Mich. — Groendal  v.  Westrate, 
171  Mich.  92,  137  N.  W.  87,  Ann.  Gas. 
1914B,  906.  Mo. — State  v.  Hawkins, 
103  Mo.  App.  251,  77  S.  W.  98.  Tex. 
Ash  V.  A.  B.  Frank  Co.  (Tex.  Civ. 
App.),  142  S.  W.  42;  Cooper  v.  Lee, 
1  Tex.  Civ.  App.  9,  21  S.  W.  998. 
Wash. — McDonald  v.  McDougall,  86 
Wash.  339,  150  Pac.  625. 

69.  Davis  v.  Dyer,  56  N.  H.  143. 

70.  Apperson  t'.  Pattison,  11  Lea 
(Tenn.)   484. 

71.  Ga.— Bank  of  Blakely  v.  Buch- 
annon,  13  Ga.  App.  793,  80  S.  E.  42. 
la. — Broughton  v.  Nicholson,  150  lovfa 
119,  129  N.  W.  814.  Mich.— Lester  v. 
Thompson,  91  Mich.  245,  51  N.  W.  893. 
N.  Y.— Becker  v.  Jones,  37  Hun  35. 

72.  Ala. — Newhouse  &  Co.  v.  Red- 
wood, Admr.,  7  Ala.  598.  Conn.— Cook 
V.  Martin,  29  Conn.  63.  Md. — Newman 
V.  McComas,  43  Md.  70.  Mass.— Drury  v. 
Vannevar,  1  Cush.  276.  Mo.— Carder 
V.  Primm,  60  Mo.  App.  423.  R.  I. 
Quincy  v.  Blanchard,  36  R.  I.  296,  90 
Atl.  209.  Eng. — Linsell  v.  Bonsor,  2 
Bing.  N.  Cas.  241,  1  Hodges  105,  5  L. 
J.  C.  P.  40,  2  Scott  399,  29  E.  C  L. 
519,  132  Eng.  Reprint  95;  Frost  v. 
Bengough,  1  Bing.  266,  8  Moore  180, 
1  L.  J.  C.  P.  (O.  S.)  96,  25  Rev.  Rep. 
621,  8  E.  0.  L.  501,  130  Eng.  Reprint 
107. 

[a]  What  promise  was  actually 
made.    Love  v.  Hackett,  6  Ga.  486. 

73.  Minniece  v.  Jeter,  65  Ala.  222 
(payment  or  gift);  Stone  v.  Evangel- 
ical Lutheran  St.  Paul's  Church,  92  111. 
App.  77,  giving  of  a  note. 

[a]    Whether  the  indorsement  of  a 
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CTedit  (1)  on  a  note  was  authorized 
by  the  debtor  (Mich. — Broekett  v.  Sa- 
gendorph,  116  Mich.  643,  74  N.  W.  999. 
N.  y.— Read  v.  Kurd,  7  Wend.  408. 
S,  C. — Gibson  f.  Peebles,  2  McCord 
418),  or  (2)  was  actually  made  by  the 
person  alleged  to  have  made  it.  Risley 
V.   Wightman,   13   Hun    163. 

[b]  Whether  one  joint  debtor  had 
knowledge  of  a  payment  made  by  an- 
other joint  debtor.  Myers  v.  Erwin, 
180   Mich.   469,   147    N.   W.   458. 

[c]  Whether  money  paid  by  direc- 
tion of  the  debtor  was  applied  to  a 
specific  note  by  authority  from  him. 
Read  V.  Hurd,  7  Wend.  (N.  Y.)  408. 

74.  Oolo. — Morrell  v.  Ferrier,  7  Colo. 
22,  1  Pac.  94.  Conn.— Cook  v.  Mar- 
tin, 29  Conn.  63;  Buckingham  v.  Smith, 
23  Conn.  453.  Del. — Robinson  v.  Bur- 
ton, 1  Houst.  540.  Ga, — Duncan  v. 
Redd,  14  Ga.  App.  306,  80  S.  E.  726; 
Hardin  v.  Stanton,  14  Ga.  App.  299,  80 
S.  E.  698.  Md.— Guy  v.  Tarns,  6  Gill 
82.  Mo,— Warlick  v.  Peterson,  58  Mo. 
408.  R.  I.— Shaw  v.  Newell,  2  R,  L 
264, 

[a]  Application  of  Promise  to  Note 
Sued  on, — Whether  the  note  sued  on 
is  the  same  the  alleged  new  promise 
had  reference  to.  Pa, — Hancock  v.  Mel- 
loy,  189  Pa.  569,  42  Atl.  292.  Eng. 
Frost  IK  Bengough,  1  Bing.  266,  8 
Moore  180,  1  L.  J.  C.  P.  (O.  S.)  96, 
25  Rev.  Rep.  621,  8  E.  C.  L.  501,  130 
Eng.  Reprint  107.  Can, — Thompson  v. 
Ontario  Sewer  Pipe  Co.,  11  Ont.  Wkly, 
Rep.  32, 

[b]  A  debtor's  promise  to  pay  his 
creditor  every  cent  he  owed,  may  be 
construed  as  referring  to  the  whole 
debt,  and  not  to  that  part  only  which 
was  legally  due,  and  is  sufficient  to 
authorize  a  jury  to  find  that  a  new 
promise  was  made.  O'Hara  v.  Mur- 
phy, 196  111.  599,  63  N.  E.  1081. 
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governed  by  the  general  rules  elsewhere  treated."  A  court  is  bound 
to  take  notice  of  the  issue  raised  by  a  plea  of  the  statute  of  limita- 
tions, and  it  is  error  to  wholly  ignore  such  issue  in  giving  instructions 
in  the  ease,'^^  or  to  withdraw  it  from  the  consideration  of  the  jury 
where  it  appears  that  the  cause  of  action,  or  any  part  thereof  may 
be  barred,^^  or  to  refuse  to  instruct  the  jury  as  to  the  legal  effect  of 
such  plea,  when  so  requested  by  the  plaintiff,'^^  or  defendant,^®  unless 
there  be  no  evidence  to  support  the  request.^"  It  is  error  for  a  court 
to  submit  to  a  jury  the  question,  whether  the  bar  of  the  statute  has 
run,  when  the  undisputed  evidence  shows  that  it  has  not  run,*^  or 
has  been  suspended, ^^  or  to  instruct  a  verdict  for  a  defendant  when 
there  is  any  evidence  from  which  the  jury  might  find  for  plaintiff.®^ 
And  a  court  should  refuse  to  give  instructions  which  are  misleading 
and  confusing  as  to  the  effect  of  the  statute.^*  Where  the  evidence 
clearly  shows  that  the  cause  of  action  is  barred,  it  is  not  error  to 
instruct  the  jury  to  find  for  defendant,^^  unless  there  are  several  de- 
fendants and  the  defense  has  been  established  as  to  only  a  part  of 
them.^^  It  is  proper  to  refuse  an  instruction  that  in  a  suit  upon 
account  the  plaintiff  must  show  that  each  item  thereof  became  due 
wdthin  the  three-year  limit  pleaded  in  bar  of  the  claim.^^  The  refusal 
to  instruct  that  'an  action  is  barred,  when  the  statute  has  not  been 
pleaded  as  a  defense,  is  not  error.^^  A  plea  of  the  statute  should  not 
be  extended  by  instructions  to  counts  as  to  which  it  w^as  not  pleaded.^^ 


75.  See  the  title  "Instructions." 

76,  ni. — Miller  v.  Cinnamon,  168  111. 
447,  48  N.  E.  45,  reversing  61  111.  App. 
429!  la. — Faust  v.  Hosford,  119  Iowa 
97,  93  N.  W.  58.  Tex. — Needham  r. 
Bythewood  (Tex.  Civ.  App.),  61  S.  W. 
426;  Waters  v.  Pape,  1  White  &  W. 
Civ.  Cas.,  §714.  W.  Va.— Huffman  v. 
Callison,  6  W.  Va.  301. 

[a]  ATssence  of  Request.— A  failure 
to  charge  the  jury  with  reference  to 
the  statute  of  limitations  is  not  error 
where  no  request  is  made  therefor. 
Parrish  v.  Williams  (Tex.  Civ.  App.), 
53  S.  W.  79. 

77.  Coffing  1-.  Dodge,  167  Maes.  231, 
45  N.  E.  928. 

78.  Peirce  v.  Sholtey,  190  111.  App. 
341;  Murtaugh,  f.  Murphy,  30  111.  App. 

59. 

79.  N.  C. — Barnes  v.  Farmer,  31  N. 
C  902  Tex. — Needham  r.  Bythewood 
(Tex.  Civ.  App.).  61  S.  W.  426.  W  Va. 
Huffman  v.  Callison,  6  W.  Va.  301. 

80.  Steude  v.  Fischer,  50  111.  App. 
374;  Newton  v.  Carson,  9  Ky.  L.  Kep. 
476,  5   S.  W.  475. 

81.  IJnited  Breweries  Co.  v.  Ander- 
Bon,  185  111.  App.  386 

82.  Baird  f.  Eeynolds,  99  N.  C.  469, 
6  S.  E.  377. 


83.  Long  V.  Meinhard  &  Shaul,  165 
Ala.   261,   51   So.   753. 

84.  Ala. — Alabama  Consol.  Coal  & 
Iron  Co.  V.  Vines,  151  Ala.  398,  44  So. 
377.  Ky. — Newton  v.  Carson,  9  Ky.  L. 
Rep.  476,  5  S.  W.  475.  Va.— Norfolk 
&  W.  R.  Co.  V.  Thomas,  110  Va.  622, 
66  S.  E.  817;  Hanshrough  f.  Neal,  94 
Va.  722,  27  S.  E.  593. 

85.  Kan.— Hiatt  r.  Auld,  11  Kan. 
176.  Ky.— Lvtle  r.  Newell,  25  Ky.  L. 
Rep.  120,  74'  S.  W.  693.  Tex.— Har- 
rison V.  St.  Louis  Union  Trust  Co.  (Tex. 
Civ.  App.),  147  S.  W.  875;  Morrow 
V.  Terrell,  21  Tex.  Civ.  App.  28,  50 
S.  W.  734. 

86.  Plummer  r.  Hardison,  6  Ala. 
App.  525,  60  So.  502. 

87.  Nunn  r.  McKnight,  79  Ark.  393, 
96  S.  W.  193. 

88.  Sibock  r.  McTiernan,  94  Ark.  1, 
125  S.  W.  136;  International  &  G.  N.  R. 
Co.  r.  Cook,  16  Tex.  Civ.  App.  386,  41 
S.  W.  665. 

[a]  But  -where  a  party  has  the  right 
to  rely  upon  the  statute  without  plead- 
ing it,  it  is  proper  for  tho  court  to  in- 
struct the  jurv  that  he  has  such  right. 
Sexton  r.  Aultnian  &  Co.,  92  Va.  20,  22 
S.  E.  838. 

89.  McDonald  v.  Bice,  113  Iowa  44, 
84  N.  W.  985. 
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D.  Findings.  —  Where  an  issue  is  raised  as  to  the  statute  of  limita- 
tions, the  court  should  make  definite  findings  that  the  cause  is,  or  is 
not,  barred  by  the  statute  ;^°  but  a  failure  to  find  thereon  will  not 
defeat  a  plea  of  the  statute  f^  and  it  is  not  ground  for  reversal  where 
the  record  shows  that  the  action  was  not  barred.®^  Where  a  plea  is 
essential  to  put  in  issue  the  matter  of  limitations,  it  is  error  to  find 
that  the  action  is  barred,  in  the  absence  of  such  a  plea.^^ 

VI.  REVIEW.  —  In  the  review  of  a  case,  the  statute  of  limitations 
•u-ill  not  be  regarded  as  a  defense,  unless  pleaded  or  otherwise  relied 
on  in  the  trial  court,'*  nor  then  unless  insisted  upon,''  or  preserved 
in  the  record." 


90.    Duff  f.  Duff,  71  Cal.  513,  12  Pac. 

570. 

[a]  Submission    on    Agreed    Facts. 

Where  a  plea  of  the  statute  of  limita- 
tions, submitted  to  the  court  on  an 
agreed  statement  of  facts,  was  taken 
under  advisement  until  the  whole  case 
was  heard,  no  special  findings  were 
necessary  in  then  determining  such 
plea.  Cheatham  v.  Evans,  160  Fed. 
802,  87  C.  C.  A.  576;  Ready  v.  Mc- 
Donald, 128  Cal.  663,  61  Pac.  272,  79 
Am.  St.  Rep.  76. 

[b]  A  finding  by  the  court  that  a 
payment  on  a  note  sued  on  was  made 
by  the  debtor  at  a  certain  date,  be- 
tween which  and  the  commencement  of 
the  suit  the  bar  of  the  statute  had  not 
run,  is  a  finding  that  the  action  is 
not  barred.  Wenke  v.  Hall,  17  S.  D. 
305,  96  N.  W.  103.  See  also  Downer 
f.   Read,   17   Minn.   493. 

[c]  Where  fraud  and  concealment 
are  alleged  in  avoidance  of  the  statute, 
a  failure  to  find  that  defendant  was 
guilty  of  the  concealment  charged  is 
ecjuivalent  to  a  finding  that  there  was 
no  concealment.  Lemster  v.  Warner, 
137  Tnd.  79,  36  N.  E.  900. 

91.  Hibernia  Sav.  &  Loan  Soc.  f. 
Poland,  145  Cal.  626,  79  Pac.  365. 

92.  Filippine  v.  Troboek  (Cal.),  62 
Pac.  587;  Woodham  v.  Cline,  130  Cal. 
497,  62  Pac.   822. 

93.  United  States  Nat.  Bank  t\ 
Jones,  24  Cal.  App.  514,  141  Pac.  1073. 
See  also  Retzer  v.  Wood,  109  U.  S.  185, 
3  Sup.  Ct.  164,  27  L.  ed.  900. 

Necessity  for  pleading  statute  of  lim- 
itations, see  supra,  III,  A,  1. 

94.  See  the  following:  Ala. — Sands 
V.  Hamraell,  108  Ala.  624,  18  So.  489; 
Thompson  v.  Parker,  68  Ala.  387.  111. 
Grace  v.  Moselev,  112  111.  App.  100. 
Ind.— Wood  V.  Hughes,  138  Ind.  179,  37 
N.  E.  588.    la.— McDonald  v.  Bice,  113 
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Iowa  44,  84  N.  W.  985.  Mich.— Moden 
V.  Superintendents  of  Poor,  183  Mich. 
120,  149  N.  W.  1064.  Neb.— Bell  v. 
Rice,  50  Neb.  547,  70  N.  W.  25.  N.  C. 
Privett  r.  Callowav,  75  N.  C.  233. 
W.  Va.— Woodyard  v.  Polsley,  14  W. 
Va.   211. 

[a]  Refusal  of  a  trial  court  to  hear 
argument  on  the  statute  of  limitations 
by  defendant's  counsel,  when  the  bar 
of  such  statute  had  not  been  pleaded, 
was  an  exercise  of  discretion  which  will 
not  be  reviewed  bv  the  appellate  court. 
Privett  r.  Calloway,  75  N.  C.  233. 

[b]  Where  there  were  no  findings 
thereon  by  the  trial  court,  because  the 
plea  thereof  was  insufficient  to  raise 
an  issue,  the  issue  cannot  be  raised  in 
appellate  court.  Onderdonk  r.  San 
Francisco,  75  Cal.  534,  17  Pac.  678. 

That  defense  cannot  be  raised  for 
first  time  in  appellate  court,  see  supra, 
III,  B,  2. 

95.  Ga.— Dean  v.  Feely,  69  Ga.  804; 
0 'Byrne  v.  Feeley,  61  Ga.  77,  85.  Ind. 
Farnemau  r.  Farneman,  46  Ind.  App. 
453,  90  N.  E.  775,  91  N.  E.  968.  Mich. 
Moden  t".  Superintendents  of  Poor,  183 
Mich.   120,   149   N.  W.   1064. 

[a]  Where  the  record  shows  that  a 
party  abandoned  his  plea  of  the  statute 
of  limitations  in  the  trial  of  the  case, 
such  plea  will  not  be  considered  in  the 
review  of  the  case.  Sexton  v.  Brock, 
15  Ark.  345.  Effect  of  abandonment  of 
plea  generally,  see  supra,  III,  A,  2. 

96.  Grace  v.  Moseley,  112  111.  App. 
100. 

[a]  Where  a  party,  exempted  by 
statute  from  the  necessity  of  pleading 
the  limitation,  elects  to  plead  specially, 
the  sustaining  of  a  demurrer  to  a  plea 
stating  a  good  defense  is  available  er- 
ror.    Niblack  V.  Goodman,  67  Ind.  174. 

[b]  No  Exception  Reserved. — Such 
statute  cannot  be  raised  upon  the  rec- 
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A  plea  of  the  statute  of  limitations,  the  suffioieney  of  which  was 
not  passed  upon  in  the  trial  court,  although  clearly  demurrable,  will 
be  considered  on  review  as  well  pleaded.^^ 

VII.  ENJOINING  PLEA  OF  STATUTE  OF  LIMITATIONS.^^ 
A  court  of  equity  will  not  enjoin  a  defendant  in  -an  action  at  law, 
from  pleading  the  statute  of  limitations  as  a  bar,  merely  because  it 
appears  that  the  cause  of  action  was  originally  good  and  valid." 
Equity  "wdll,  however,  grant  such  relief  where  the  defendant  has  em- 
ployed means  to  mislead  the  plaintiff  so  as  to  hide  from  him  that  a 
cause  of  action  has  arisen  ;^  where  the  act  out  of  which  the  cause  of 
action  arose  was  a  fraudulent  act,  in  its  nature  self-concealing;^  or 
where  the  defendant  procured  the  action  at  law  to  be  -restrained^  by 


ord  on  review,  if  no  exception  is  re- 
served, and  no  specification  made  in 
the  statement  as  to  the  sufficiency  of 
the  evidence  to  contradict  the  plea  of 
the  statute  of  limitations.  Castagnino 
r.  Balletta,  82  Cal.  250,  23  Pac.  127; 
Murphy  v.  Stelling,  8  Cal.  App.  702,  97 
Pac.  672. 

97.  Wright  17.  Preston,  55  Ala.  570; 
Harrison's  Admr.  v.  Harrison's  Distrib- 
utees, 39  Ala.  489. 

[a]  Where  the  trial  court  and  the 
parties  to  an  action  treated  a  plea  of 
the  statute  of  limitations  as  applicable 
to  all  the  demands  relied  on  by  the 
plaintiff,  the  judgment  will  not  be  re- 
versed on  appeal,  though  it  is  technic- 
ally erroneous.  Liskey  v.  Paul,  100  Va. 
764,  42  S.  E.  875. 

98.  As  to  injunction  generally,  see 
12  Standard  Proc.  991. 

99.  Andrae  v.  Kedfield,  12  Blatchf. 
407,  1  Fed.  Cas.  No.  367;  Bowman  v. 
Violet,  4  Mon.  (Ky.)   350. 

[a]  Where  there  was  no  promise  or 
fraudulent  conduct  on  the  part  of  the 
defendant  (1)  equity  will  not  act  in 
this  manner  where  the  time  has  run 
against  a  claim  by  reason  of  a  former 
action  having  been  misconceived,  or 
where  it  has  failed  in  its  object  on  ac- 
count of  a  change  in  the  condition  of 
defendants  during  its  pendency,  or  by 
reason  of  a  nonsuit  because  of  a  failure 
to  prove  some  material  thing  at  the 
trial.  Martin  v.  Lamb,  40  N.  J.  Eq. 
669,  5  Atl.  153.  See  Tennessee  Bank 
V.  Hill,  10  Humph.  (Tenn.)  176,  51  Am. 
Dec.  698.  (2)  Where  the  plaintiff,  the 
holder  of  a  note,  endorsed  first  by  P. 
and  secondly  by  H.,  was  requested  by 
H.  to  sue  P.  first.  This  was  done,  and 
the  s\iit  was  continued  till  the  statute 
of  limitations  had  run  in  favor  of  H. 


P.  was  found  insolvent,  and  suit  waa 
instituted  against  H.,  to  which  he 
pleaded  the  statute  of  limitations.  It 
was  held  that  a  court  of  chancery  would 
not  prohibit  this  defence  under  the  cir- 
cumstances of  the  case,  "because  it  is 
a  high  power  in  a  court  of  chancery, 
(which  is  in  the  general,  as  much 
bound  to  give  effect  to  the  operation 
of  the  statute  of  limitations  as  courts 
of  law,)  to  prohibit  the  use  of  this 
defence  in  a  court  of  law,  and  one 
not  to  be  exercised,  but  in  very  plain 
eases  of  a  fraudulent  abuse  of  the  ad- 
vantage of  the  lapse  of  time,  gained 
by  the  party  seeking  to  use  it." 

1.  Holloway  v.  Appelget,  55  N.  J. 
Eq.  583,  40  Atl.  27,  62  Am.  St.  Rep. 
827,  where  the  court  says:  "There, 
however,  is  no  reason  why  a  court  of 
equity  should  not,  by  the  use  of  its  in- 
junctive power,  disarm  a  defendant 
from  using  the  statute  fraudulently  in 
an  action  at  law."  See  also  Freehold- 
ers of  Somerset  r.  Veghte,  44  N.  J.  L. 
509. 

2.  Hollowav  V.  Appelget,  55  N.  J. 
Eq.  583,  40  Atl.  27,  62  Am.  St.  Eep. 
827,  such  as  embezzlements  or  thefts 
carried  out  by  the  falsification  of  ac- 
counts or  vouchers. 

3.  Marshall  r.  Minteer,  43  Miss.  666 
(where  execution  on  a  judgment  was 
restrained  by  act  of  the  debtor  until 
the  judgment  was  barred  by  the  statute 
of  limitations  it  was  held  that  equity 
would  furnish  a  remedy  by  enjoining 
the  debtor  from  pleading  limitation  as 
a  defense  to  collection  of  .iudgment") ; 
Sugg  r.  Thrasher,  30  Miss.  135;  Lamb  v. 
Martin,  43  N.  J.  Eq.  34.  9  Atl.  747; 
Doughty  r.  Doughty,  10  N.  J.  Eq.  347. 

[a]  Basis  of  Rule.— "The  power  of 
the  court  thus  to  control  a  citizen  and 
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injunction  until  sufficient  time  elapsed  to  render  such  a  defense  avail- 
able ;  or  on  other  appropriate  equitable  grounds.* 


deprive  him  of  a  right  of  defence,  con- 
ferred by  legislative  enactment,  rests, 
,  .  .  exclusively  on  the  maxim  that 
no  man  shall  be  permitted  to  take  ad- 
vantage of  his  own  wrong.  Justice 
■will  not  permit  a  litigant  first  to  pre- 
vent his  adversary  from  seeking  re- 
dress by  suit  at  law  for  a  wrong  he 
has  committed  against  his  adversary, 
until  his  adversary's  right  of  action  is 
barred  by  lapse  of  time,  and  then  when 
his  adversary  is  relieved  from  the  re- 
straint which  he  has  caused  to  be  put 
upon  him  and  sues,  to  turn  upon  his 
adversary  and  say,  'You  are  too  late, 
you  have  lost  your  right  of  action  by 


your  laches. '  There  is  no  laches  in 
such  a  case.  His  adversary  did  not 
sue  before  because  he  was  prevented. 
And  that  is  the  foundation  of  the  jur- 
isdiction which  equity  exercises  in  such 
cases."  Lamb  v.  Martin,  43  N.  J.  Eq, 
34,  9  Atl.  747. 

4.  Cowan  v.  Telford,  5  Lea  (Tenn.) 
449,  where  sureties  who  had  indemnified 
themselves  in  part  by  sale  of  the  prin 
cipal's  property  were  enjoined  from 
asserting  the  statute  of  limitations  aa 
to  the  money  they  had  recovered,  being 
regarded  as  trustees  for  the  creditor 
to  that  extent. 


LIQUORS.  —  See  Intoxicating  Liquors. 
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IV.  PLEADING  LIS  PENDENS,  1092 

V.  PROCEEDINGS  TO  CANCEL  LIS  PENDENS,  1092 

A.  General  Statement  and  Grounds  for  Belief,  1092 

B.  WJio  May  Proceed,  1093 

C.  Undertaking,  1094 

D.  Rearing  and  Determination,  1094 

E.  Review,  1094 

P.     Effect  of  Cancellation,  1094 

VI.  NATURE  AND  FORM  OF  DECREE  AS  AFFECTING  LIS 

PENDENS,  1095 

CROSS-REFERENCES : 

Another  Action  Pending;  Notice. 

For  forms,  see  9  ST^ysroAKD  Proc.  795,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION  AND  GENERAL  STATEMENT.  —  "  Lis  "  means 
a  suit,  action,  controversy,  or  dispute;^  while  the  term  "lis  penden" 
means  a  "pending  suit."^  In  a  legal  sense  the  term  is  equivalent  to 
the  maxim  that  pending  the  suit  nothing  should  be  changed  (pendente 
lite  nihil  innovetu*-)  ;^  and  the  doctrine  of  lis  pendens  is  that  one  who 
acquires  any  interest  in  property  during  the  pendency  of  litigation 
respecting  such  property  from  a  party  to  the  litigation  takes  subject 
to  the  decree  of  judgment  in  such  litigation  and  is  bound  by  it.*    This 

3.  Powell  f.  National  Bank  of  Com- 
merce, 19  Colo.  App.  .57,  74  Pae.  536; 
Bowen  v.  Kirkland,  17  Tex.  Civ.  App. 
346,  44  S.  W.  189. 

4.  See  the  following:  U.  S.— Laeas- 
sagne  v.  Chapius,  144  U.  S.  110.  12  Sup. 
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1.  state  V.  Guinotte,  156  Mo.  513, 
57  S.  W.  281,  50  L.  R.  A.  787. 

2.  Rothschild  V.  Kohn,  93  Ky.  107, 
19  S.  W.  180,  40  Am.  St.  Rep.  184; 
State  V.  Guinotte,  156  Mo.  513,  57  S. 
W.  281,  50  L.  R.  A.  787. 
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Ct.  659,  36  L.  ed.  368;  Warren  r.  Marev, 
97  U.  S.  96,  106,  24  L.  ed.  977,  981;  Til- 
ton  V.  Cofield,  93  U.  S.  163,  23  L.  ed. 
858;  Cohen  v.  Solomon,  66  Fed.  411. 
Ala.— Owen  v.  Kilpatrick,  96  Ala.  421, 
11  So.  476;  Moon's  Admr.  v.  Crowder, 
72  Ala.  79;  HoO'le  f.  Attorney-General, 
22  Ala.  190;  Brandon  r.  Cabiness,  10 
Ala.  155;  Chaudron  v.  Magee,  8  Ala. 
570.  Ark. — Burleson  v.  McDermott,  57 
Ark.  229,  21  S.  "W.  222;  Holman  r.  Pat- 
terson's Heirs,  29  Ark.  357;  Ashley  v. 
Cunningham,  16  Ark.  168;  Whiting  v. 
Beebe,  12  Ark.  421;  Meux  v.  Anthony, 
11  Ark.  411,  52  Am.  Dee.  274.  Cal. 
Matteson  v.  Wagoner,  147  Cal.  739,  82 
Pac.  436;  Di  Nola  v.  Allison,  143  Cal. 
106,  76  Pac.  976,  101  Am.  St.  Rep.  84, 
65  L.  R.  A.  419;  Sharp  v.  Lumlev,  34 
Cal.  611;  Le  Roy  v.  Rogers,  30'  Cal. 
229,  89  Am.  Dee.  88;  Richardson  v 
White,  18  Cal.  102;  Whitnev  t'.  Hig- 
gins,  10  Cal.  547,  70  Am.  Dec.  748. 
Colo. — ^Cheever  v.  Min.ton,  12  Colo.  557, 
21  Pac.  710,  13  Am.  St.  Rep.  258.  Conn. 
Norton  f.  Birge,  35  Conn.  250.  Del. 
Lockwood  V.  Bates,  1  Del.  Ch.  435,  12 
Am.  Dec.  121.  Fla. — Elizabethport 
Cordage  Co.  v.  Whitlock,  37  Fla.  190, 
20  So.  255;  Lenders  v.  Thomas,  35  Fla. 
518,  17  So.  633,  48  Am.  St.  Rep.  255; 
Hayden  v.  Thrasher,  28  Fla.  162,  9  So. 
855.  Ga. — Johnson  v.  McKay,  121  Ga. 
763,  49  S.  E.  757;  Douglass  i".  McCrack- 
in,  52  Ga.  596;  Seabrook  r.  Brady,  47 
Ga.  650;  Edwards  r.  Banksmith,' 3.5  Ga. 
213.  111. — Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  55  N.  E.  577,  74 
Am.  St.  Rep.  189,  64  L.  R.  A.  738; 
Norris  r.  He,  152  111.  190,  38  N.  E.  762, 
43  Am.  St.  Rep.  233;  Roberts  v.  Flem- 
ing, 53  111.  196;  Jackson  v.  Warren,  32 
111.  331;  Gilman  r.  Hamilton,  16  HI. 
225;  Brachtendorf  v.  Kehm,  72  111. 
App.  228.  Ind.— Buser  v.  Shepard,  107 
Ind.  417,  8  N.  E.  280;  Truitt  v.  Truitt, 
38  Ind.  16;  Kern  r.  Hazlerigg,  11  Ind. 
443,  71  Am.  Dec.  360;  Green  v.  White, 
7  Blaekf.  242.  la.— Tredwav  r.  Mc- 
Donal,  51  Iowa  663,  2  N.  W.  567;  Jack- 
son t?.  Centerville,  M.  &  A.  Ry.  Co.,  64 
Iowa  292,  20  N.  W.  442;  Blanchard  v. 
Ware,  43  Iowa  530;  Sowden  &  Co.  v. 
Craig,  26  Iowa  156,  96  Am.  Dec.  125; 
McGregor  »;.  McGregor,  21  Iowa  441; 
Knowles  v.  Rablin,  20  Iowa  101.  Kan. 
Wilkinson  r.  Elliott,  43  Kan.  590,  23 
Pac.  614,  19  Am.  St.  Rep.  158;  Bayer 
V.  Cockerill,  3  Kan.  282;  Garver'  v. 
Graham,  6  Kan.  App.  344,  51  Pac.  812. 
Ky.— Kellar  r.  Stanley,  86  Kv.  240,  5 
S.  W.  477,  9  Ky.  L.  Rep.  388;  Gossom 
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r.  Donaldson,  18  B.  Mon.  230,  68  Am, 
Dec.   723;    Copenheaver   r.   Huffaker,  6 

B.  Mon.  18;  Owing 's  Exr.  v.  Mvers,  3 
Bibb  278.  La.— Bell  v.  Chicago,  'etc.  R. 
Co.,  34  La.  Ann.  785;  Conrad  r.  Patzelt, 
29  La.  Ann.  465,  468;  Barelli  r.  De- 
lassus,  16  La.  Ann.  280,  283;  Masson 
f.  Salov,  12  La.  Ann.  776.  Me. — Smith 
f.  Hodsdon,  78  Me.  180,  3  Atl.  276; 
Jones  V.  McMarrin,  68  Me.  334,  28  Am. 
Rep.  66;  Berry  t\  Whitaker,  58  Me. 
422;  Snowman  V  Harford,  57  Me.  397. 
Md.— Boulden  v.  Lanahan,  29  Md.  200; 
Inloes  f.  Harvey,  11  Md.  519;  Tongue 
1-.  Morton,  6  Har.  &  J.  21.  Mass. 
Haven  f.  Adams,  8  Allen  363;  Bor- 
rowseale  v.  Tuttle,  5  Allen  377.  Mich. 
Hesselbacher  v.  Sprague,  104  Mich.  197, 
62  N.  W.  296.  Minn.— Steele  v.  Tay- 
lor, 1  Minn.  274.  Miss. — Alliance 
Trust  Co.  f.  Nettleton  Hardwood  Co., 
74  Miss.  584,  21  So.  396,  60  Am.  St. 
Rep.  531,  36  L.  R.  A.  155;  Osborne  v. 
Crump,  57  Miss.  622;  Shotwell  v.  Law- 
son,  30  Miss.  27,  64  Am.  Dec.  145.  Mo. 
Hart  r.  Steedman,  98  Mo.  452,  11  S. 
W.  993;  Real  Estate  Sav.  Inst.  v.  Col- 
lonious,  63  Mo.  290;  Turner  V.  Babb. 
60  Mo.  342;  O'Reilly  V.  Nicholson,  45 
Mo.  160.  Neb. — Lincoln-Rapid  Tran- 
sit Co.  V.  Rundle,  34  Neb.  559,  52  N. 
W.  563;  Seudder  f.  Sargent,  15  Neb. 
102,  17  N.  W.  369.  Nev.— Powell  v. 
Campbell,  20  Nev.  232,  20  Pac.  156,  19 
Am.  St.  Rep.  350,  2  L.  R.  A.  615.  N.  H. 
Hunt  f.  Haven,  52  N.  H.  162.  N.  J. 
Beeckman  v.  Montgomery,  14  N.  J. 
Eq.  106,  80  Am.  Dec.  229;  McPhersoQ 
V.  Housel,  13  N.  J.  Eq.  299.  N.  M. 
Lockhart  r.  Leeds,  12  N.  M.  156,  76 
Pac.  312.  N.  Y.— Ayrault  v.  Murphy. 
54  N.  Y.  203;  Salisbury  v.  Morss,  7 
Lans.  359;  Cook  v.  Mancius,  5  Johns. 
Ch.  89;  Hayden  f.  Bucklin,  9  Paige 
512;  Sedgwick  v.  Cleveland,  7  Paige 
287;  Jackson  v.  Losee,  4  Sandf.  Ch. 
381;  Jackson  ex  dem.  Hendricks  V.  An- 
drews, 7  Wend.  152,  22  Am.  Dec.  574. 
N.  C— Williams  r.  Kerr,  113  N.  C.  306, 
18  S.  E.  501;  Dancy  v.  Duncan,  96  N. 

C.  Ill,  1  S.  E.  455;  Rollins  r.  Henry, 
78  N.  C.  342;  Coble  v.  Clapp,  54  N.  C. 
173.  Ohio.  —  Brundage  v.  Biggs,  25 
Ohio  St.  652;  Hamilton's  Lessee  v. 
Bevans,  7  Ohio  161,  28  Am.  Dec.  625. 
Ore,— Walker  v.  Goldsmith,  14  Ore.  125, 
12  Pac.  537.  Pa. — Diamond  r.  Law- 
rence County,  37  Pa.  St.  353,  78  Am. 
Dec.  429;  tlersey  r.  Turbett,  27  Pa, 
418;  Com  v.  Dieffenbach,  3  Grant  Cas. 
368.  E.  L — Brightman  v.  Brightman, 
1    R.    I.    112.      Tenu. — American  Ex- 
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doctrine  is  said  to  be  founded  upon  public  policy,  rather  than  on  theory 
of  notice,^  and  applies  to  actions  at  law  as  well  as  to  suits  in  equity.^ 
But  in  the  United  States,  generally  something  more  than  the  pendency 
of  an  action  is  required;  by  statute  in  most  states  a  "notice  of  action" 
or  "lis  pendens"  must  be  filed  in  some  public  office,  usually  the  county 
recorder's  office.^ 


jhange  Bank  v.  Andrews,  12  Heisk.  306; 
rharpe  v.  Dunlap,  4  Heisk.  674;  Gar- 
retson  v.  Brien,  3  Heisk.  534;  Shelton 
V.  Johnson,  4  Sneed  672,  79  Am.  Dec. 
265.  Tex. — Evans  v.  Welborne,  74  Tex. 
530,  12  S.  W.  230,  15  Am.  St.  Eep.  858; 
Portis  r.  Hill,  30  Tex.  529,  98  Am.  Dec. 
481;  Lee  f.  Salinas,  15  Tex.  495;  Bow- 
en  r.  Kirkland,  17  Tex.  Civ.  App.  346, 
44  S.  W.  189.  Va.— Sharitz  v.  Moyers, 
99  Va.  519,  39  S.  E.  166.  W.  Va. 
Stout  V.  Phillippi  M.  &  M.  Co.,  41  W. 
Va.  339,  23  S.  E.  571,  56  Am.  St.  Eep. 
843;  Lynch  V.  Andrews,  25  W.  Va.  751; 
Harmon  r.  Byram's  Admr.,  11  W.  Va. 
511.  Wis.— Brown  r.  Cohn,  95  Wis.  90, 
69  N.  W.  71,  60  Am.  St.  Eep.  8.3;  Gay- 
nor  v.  Blewett,  82  Wis.  313,  52  N.  W. 
313,  33  Am.  St.  Eep.  47;  Kellogg  v. 
Fancher,  23  Wis.  21,  2.5,  99  Am.  Dae. 
96.  Eng.— Garth  r.  Ward,  2  Atk.  174, 
26  Eng.  Eeprint  509;  Law  -v.  Law,  3 
P.  Wms.  391,  24  Eng.  Eeprint  1114; 
Sorrell  v.  Carpenter,  2  P.  Wms.  482,  24 
Eng.  Eeprint  825;  Preston  t\  Tub- 
bin,  1  Vern.  286,  23  Eng.  Eeprint  474. 

[a]  Rule  applies  to  encumbrancers 
as  well  as  purchasers.  Masson  v.  Saloy, 
12  La.  Ann.  776;  Youngman  r.  Elmira 
&  W,  E.   Co.,  65   Pa.   278. 

[b ]  That  purchase  was  bona  fide  and 
for  value  is  immaterial.  Brightman  r. 
Brightman,  1  E.  I.  112. 

[e]  Actual  notice  to  purchaser  is 
not  necessarv.  Johnson  v.  McKay,  121 
Ga.  763,  49  S.  E.  757;  Stout  v.  Philippi 
M.  &  M.  Co.,  41  W.  Va.  339,  23  S.  E. 
571,   56   Am.   St.   Eep.   843. 

[  d  ]  Though  there  is  no  possibility  of 
one  receiving  notice  of  the  pendency 
of  the  action,  the  rule  still  applies. 
Watson  V.  Wilson,  2  Dana  (Ky.)  406, 
26  Am.  Dec.  459;  Newman  V.  Chapman, 
2  Band.   (23  Va.)   93,  14  Am.  Dec.  766. 

[ e ]  Involuntary  alienation,  as  a  sher- 
iff's  sale,  comes  within  rule  the  same 
as  voluntary  alienation.  Ala, — Fash  v. 
Eavesies,  32  Ala.  451.  la.— Eider  v. 
Kelso.  53  Iowa  367,  5  N.  W.  509;  Coaley 
V.  Brayton,  16  Iowa  10.  Minn.— Mart 
V.  Marshall,  4  Minn.  294;  Steele  V.  Tay- 
lor, 1  Minn.  274.  Pa.— Hersey  p.  Tur- 
bett,  27  Pa.  418. 
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5.  Ky. — Watson  v.  Wilson,  2  Dana  406, 
26  Am.  Dec.  459.  Mo.— Turner  v.  Babb, 
60  Mo.  342;  Carr  v.  Lewis  Coal  Co., 
15  Mo.  App.  551.  N.  Y. — Laraont  f. 
Cheshire,  65  N.  Y.  30;  Lcitch  v.  Wells, 
48  N.  Y.  585.  N.  C. — Arrington  v.  Ar- 
rington,  114  N.  C.  151,  19  S.  E.  351. 
Ore. — Houston  v.  Timmerman,  17  Ore. 
499,  21  Pac.  1037,  11  Am.  St.  Eep.  848, 
4  L.  E.  A.  716.  Pa.— Appeal  of  Dovey, 
97  Pa.  153.  Va, — Newman  v.  Chap- 
man, 2  Eand.  (23  Va.)  93,  14  Am.  Dec. 
766.  Eng.— Bellamv  v.  Sabine,  1  De  G. 
&  J.  566,  26  L.  J.  Ch.  797,  3  Jur.  N.  S. 
943,  6  W.  E.  1,  44  Eng.  Eeprint  842. 

[aj  "The  reason  of  the  rule  is,  that 
if  a  transfer  of  interest,  pending  a 
suit,  were  to  be  allowed  to  affect  the 
proceedings,  there  would  be  no  end  to 
litigation;  for  as  soon  as  a  new  party 
was  brought  in,  he  might  transfer  to 
another,  and  render  it  necessary  to 
bring  that  other  before  the  court  io 
that  a  suit  might  be  interminable." 
Hopkins  v.  M'Laren,  4  Cow,  (N.  Y.) 
667. 

6.  Ala. — Howard  v.  Kennedy's 
Exrs.,  4  Ala.  592.  Ky. — Jones  v.  Chiles, 
2  Dana  25.  Mo. — Mcllwrath  t.  Hol- 
lander, 73  Mo.  105,  39  Am.  Eep.  484. 
N.  Y.— Lamont  r.  Cheshire,  65  N.  Y. 
30.  N.  C— Eellins  v.  Henry,  78  N.  C. 
342.  Ohio. — Bcnnet  's  Lessee  r.  Will- 
iams, 5  Ohio  461.  W.  Va.— See  White 
V.  Perry,  14  W.  Va.  66. 

See,  however,  King  r.  Bill,  28  Conn. 
593. 

7.  See  the  statutes,  and  the  follow- 
ing: Cal. — McNamara  r.  Oakland  Bldg., 
etc.  Assn.,  132  Cal.  247,  64  Pac.  277; 
Warnock  r.  Harlow,  96  CaJ.  298,  31 
Pac.  160,  31  Am.  St.  Eep.  209;  Part- 
ridge V.  Shepard,  71  Cal.  470,  12  Pac. 
480;  Corwin  v.  Bensley,  43  Cal.  253; 
Horn  V.  Jones,  28  Cal.  194;  Grattan  v. 
Wiggins  23  Cal.  16.  Mich.— Baker  v. 
Pierson,  5  Mich.  456.  Minn.— Jorgen-- 
son  r.  Minneapolis  &  St.  L.  Ey.  Co.,  25 
Minn.  206.  Mo.— Hope  v.  Blair,  105 
Mo.  85,  16  S.  W.  595,  24  Am.  St.  Eep. 
366;  Carr  v.  Gates,  96  Mo.  271,  9  S.  W. 
659.  N.  Y.— Leitch  r.  Wells,  48  Barb. 
637.     N.  C— Todd  r.  Outlaw,  79  N.  C 
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The  plaintiff  must  prosecute  his  suit  diligently^  or  the  lien  of  the  lis 


235.  Ohio.— Benton  v.  Shafer,  47  Ohio 
St.  117,  24  N.  E.  197,  7  L.  E.  A.  812. 
Va.— Easley  v.  Barksdale,  7-5  Va.  274. 
W.  Va.— De  Camp  v.  Carnahan,  26  W. 
Va.  839;  Arnold  v.  Casner,  22  W.  Va. 
459.  Wis. — Wisconsin  Cent.  R.  Co.  v. 
Wisconsin,  etc.  Co.,  71  Wis.  94,  36  N. 
W.  837. 

fa]  Limitations  of  statute  do  not  ap- 
ply to  federal  courts  but  affect  only  the 
state  courts:  in  federal  courts  common- 
law  or  equity  rules  applv.  U.  S. — Ruth- 
erorlen  r.  Wolf,  1  Hughes  78,  21  Fed. 
Cas.  No.  12,175.  Cal. — Majors  r.  Cow- 
ell.  51  Cal.  478,  481.  Ind.— Wilson  v. 
Fefflin,  81  Ind.  35.  Ohio.— Stewart  V. 
Wheeling  &  L.  E.  Ey.  Co.,  53  Ohio  St. 
151,  41  N.  E.  247,  29  L.  R.  A.  438. 

fh]  Statute  does  not  relieve  those 
having  actual  notice  of  suit;  rule  of 
lis  pendens  remains  applicable  as 
against  such  persons.  Cal. — Sampson 
r.  Ohleyer,  22  Cal.  200.  Mich.— Baker 
V.  Pierson,  5  Mich.  456.  Mo. — Carr  v. 
Gates,  96  Mo.  271,  9  S.  W.  659.  Wis. 
Wisconsin  Cent.  R.  Co.  v.  Wisconsin, 
etc.  Co.,  71  Wis.  94,  36  N.  W.  837. 

Formal  requisites  of  such  a  notice, 
see    infra,   III,  B. 

8.  U.  S. — .Tohnston  v.  Standard 
Min.  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585, 
37  L.  ed.  480;  Redfield  v.  Ystalvfera 
Iron  Co.,  110  TJ.  S.  174,  3  Sup.  Ct".  570, 
28  L.  ed.  109.  Colo.— Pipe  v.  Jordan, 
22  Colo.  392,  45  Pac.  371,  55  Am.  St. 
Rep.  138.  Ga. — Bridger  v.  Exchange 
Bank,  126  Ga.  821,  50  S.  E.  97,  115 
Am.  St.  Rep.  118,  8  L.  R.  A.  (N.  S.) 
463;  Tinsley  v.  Rice,  105  Ga.  285,  31 
S.  E.  174.  'm.— Norris  r.  He,  152  111. 
190,  38  N.  E.  762,  43  Am.  St.  Rep.  233; 
Durand  v.  Lord,  115  111.  610,  4  N.  E. 
483;  Herrington  v.  McCollum,  73  111. 
476.  la. — Olson  r.  Leibpke,  110  Iowa 
594,  81  N.  W.  801,  80  Am.  St.  Rep.  327; 
McGregor  v.  McGregor,  21  Iowa  441; 
Davis  V.  Bonar,  15  Iowa  171.  Kan. 
Karr  v.  Burns,  1  Kan.  App.  232,  40 
Pac.  1087.  Md.— Taylor  v.  Cr.rroll,  89 
Md.  32,  42  Atl.  920,"  44  L.  R.  A.  379; 
Price  V.  McDonald,  1  Md.  403,  54  Am. 
Dec.  657.  Mich. — Hammond  r.  Pax- 
ton,  58  Mich.  393,  25  IST.  W.  321.  N.  H. 
Hunt  V.  Haven,  52  N.  H.  162.  N.  J. 
Boice  T.  Conover,  69  N.  J.  Eq.  580,  61 
Atl.  1.59.  N.  Y.— Hayes  v.  Nourse,  114 
N.  Y.  595,  22  N.  E.  40,  11  Am.  St.  Rep. 
700;  Tounsend  r.  Work,  79  Hun  381,  29 
N.   Y.    Supp.    791,   61    N.   Y.   St.   497; 
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Myriek  r.  Selden,  36  Barb.  15;  Murray 
r.'Barth,  30  Abb.  N.  C.  303.  24  N.  Y. 
Supp.  921.  Ohio.— Fox  r.  Reeder,  28 
Ohio  St.  181,  22  Am.  Rep.  370;  Trem- 
ble V.  Boothby,  14  Ohio  109,  45  Am. 
Dec.  526.  Ore. — Bybee  v.  Summers,  4 
Ore.  3.54.  Va.— French  v.  Loyal  Co.,  5 
Leigh  680.  Eng. — Kinsman  v.  Kins- 
man, 1  Russ.  &  M.  617,  Tamlyn  399,  39 
Eng.  Reprint  236;  Winchester  v.  Paine, 
11  Ves.  Jr.  194,  32  Eng.  Reprint  1062; 
Preston  r.  Tubbin,  1  Vern.  286,  23  Eng. 
Reprint  474.  Can. — Kennedy  r.  Ken- 
nedy, 24  Ont.  W.  Rep.  626,  4  Ont.  W. 
N.  1336,  10  Dom.  L.  Rep.  853;  Merrick 
V.  Morrison,  7  Brit.  Col.  442. 

fal  "To  have  the  benefit  of  it 
there  should  be  a  close  and  continuous 
prosecution  of  the  suit  from  its  com- 
mencement to  its  close,  taking  into 
consideration  the  character  of  the  case, 
the  obstacles  thrown  in  the  way  by  the 
opposing  litigant,  and  the  usual  law's 
delay.  Hayden  v.  Bucklin,  9  Paige  (N. 
Y.)  512.  The  lien  will  not,  perhaps,  be 
impaired  by  ordinary  negligence,  and 
will  only  be  lost  by  unusual  and  un- 
reasonable delay.  The  delay  may  be 
explained,  but  if  not  explained  the 
question  becomes  one  of  culpable 
laches  to  the  injury  of  an  innocent 
third  person."  Mann  v.  Roberts,  11 
Lea  (Tenn.)  57. 

[b]  Where  subject  is  of  a  specula- 
tive value  rule  as  to  diligence  gains 
emphasis.  Johnston  v.  Standard  Min. 
Co.,  148  U.  S.  360,  13  Sup.  Ct.  585,  37 
L.  ed.  480. 

[c]  No  positive  rule  as  to  what  con- 
stitutes reasonable  diligence;  each  case 
depends  largely  upon  its  own  circum- 
stances. See  the  following:  Ga. — Brid- 
ger r.  Exchange  Bank,  126  Ga.  821,  56 
S.  E.  97,  115  Am..  St.  Rep.  118,  8  L.  R. 
A.  (N.  S.)  463  ("different  courts  have 
used  different  expressions  in  describing 
the  negligence  or  failure  to  prosecute 
duly  which  may  cause  a  loss  of  the  pro- 
tection afforded  under  the  doctrine  of 
lis  pendens.  Some  have  referred  to  it 
as  negligence,  some  as  gross  negligence, 
some  as  a  failure  to  duly  prosecute, 
some  as  unusual  and  unreasonable  or 
inexcusable  negligence  in  prosecuting, 
and  other  expressions  have  been  em- 
ployed. Mere  lapse  of  time  in  which 
the  party  who  ought  to  prosecute  an 
action  has  failed  to  do  so,  though  it 
may   be  for  a   considerable  period,  is 
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pendens  will  be  lost,  though  there  are  decisions  that  delay  on  the  part 
of  the  plaintiff  is  immaterial.^ 

II.  NECESSITY  FOR  COURT  HAVING  JURISDICTION.  —  The 
court  must  have  jurisdiction  of  the  subject  matter  of  the  suit  or  the 
rule  of  lis  pendens  does  not  operate." 

III.  FORM  AND  SUFFICIENCY  OF.— A.  Description  of 
I'ROPERTY  IN  Pleadings.  —  The  pleadings  in  a  suit  to  come  within  the 
rule  of  lis  pendens  must  at  the  time  of  the  subsequent  purchase  or 
encumbrance  contain  a  description  or  reference  to  the  property  suffi- 


ROt  conclusive,  but  may  be  explained 
by  showing  a  reasonable  excuse  for 
the  delay");  Tinsley  V.  Eice,  105  Ga. 
285,  31  S.  E.  174.  111.— Duraud  v.  Lord, 
115  111.  610,  4  N.  E.  4S3.  la.— Olson 
V.  Leibpke,  110  Iowa  594,  81  N.  W. 
801,  80  Am.  St.  Eep.  327.  Ky.— Sei- 
bert  V.  Louisville,  125  Ky.  292,  101  S. 
W.  325.  Tenn.— Mann  v.  Roberts,  11 
Lea  57.  Tex. — Jones  v.  Eobb,  35  Tex. 
Civ.  App.  263,  80  S.  W.  395. 

[d]  Examples  of  Fatal  Delay. 
U.  S. — Redfield  v.  Ystalyfera  Iron  Co., 
110  U.  S.  174,  3  Sup.  Ct.  174,  28  L.  ed. 
109,  twenty-six  years.  111. — Durand  v. 
Lord,  115  111.  610,  4  N.  E.  483,  four 
years.  Ky. — Petree  v.  Bell,  2  Bush  58, 
two  years.     N.  Y. — Tounsend  v.  Work, 

79  Hun  381,  29  N.  Y.  Supp.  791,  61  N. 
Y.  St.  497,  one  year. 

[e|  Mere  lapse  of  time  is  not  con- 
clusive on  the  question  of  failure  to 
prosecute  with  reasonable  diligence. 
Ga. — Bridger  v.  Exchange  Bank,  126 
Ga.  821,  56  S.  E.  97,  115  Am.  St.  Eep. 
118,  8  L.  E.  A.  (N.  S.)  463;  Tinsley  v. 
Eice,  105  Ga.  285,  31  S.  E.  174.  lU. 
Norris  v.  He,  152  111.  190,  38  N.  E.  762, 
43  Am.  St.  Eep.  233.  Ky.— Gossom  v. 
Donaldson,  18  B.  Mon.  230,  68  Am. 
Dec.  723;  Watson  v.  Wilson,  2  Dana 
406,  26   Am.  Dec.  459. 

[f]  Delay  in  Prosecution  May  Be 
Excused.— (1)  U.  S.— Eedfield  v.  Ystaly- 
fera Iron  Co.,  110  U.  S.  174,  3  Sup  Ct. 
570,  28  L.  ed.  409.  Ga.— Tinsley  v.  Eice, 
105  Ga.  285,  31  S.  E.  174.  la.— Olson 
V.  Leibpke,  110  Iowa  594,  81  N.  W.  801, 

80  Am.  St.  Eep.  327.  Ky.— Woodward 
r.  Johnson,  122  Ky.  160,  90  S.  W.  1076; 
Wickliffe  v.  Breckinridge's  Heirs,  1 
Bush  427.  Md. — Taylor  v.  Carroll,  89 
Md.  321,  42  Atl.  920,  44  L.  E.  A.  379. 
Tenn. — Mann  v.  Eoberts,  11  Lea  57. 
Tex.— Latta  v.  Wiley,  92  S.  W.  433. 
Eng.— Style  v.  Martin,  1  Ch.  Cas.  150, 
22  Eng.  Eeprint  737.  Can.— Finnegan 
V.  Keenan,  7  Ont.  Pr.  385.  (2)  Ad- 
vice of  attorney  is  not  an  excuse,  how- 


ever (Woodward  v.  Johnson,  122  Ky. 
160,  90  S.  W.  1076);  (3)  nor  is  negli- 
gence of  counsel.  Finnegan  v.  Keenan, 
7  Ont.  Pr.  385. 

Delay  in  prosecution  as  ground  for 
cancellation,   see  infra,  V,  A. 

9.  See  infra  this  note. 

fa]  "Neither  can  laches  in  the 
prosecution  of  the  suit  in  equity  be 
held  to  affect  the  lien.  It  is  equally 
in  the  power  of  the  defendant  as  in 
that  of  the  complainant  to  expedite  a 
suit  in  equity,  and  in  the  present  in- 
stance it  was  competent  for  the  de- 
fondant  Kelly,  at  any  time  during  tho 
fourteen  years  of  delay,  of  which  com- 
plaint is  now  made,  to  bring  the  cause 
to  a  hearing  and  to  have  the  question 
of  the  lien  upon  his  property  deter- 
mined. If  there  were  laches  on  the 
part  of  the  complainants,  he  concurred 
and  co-operated  in  those  laches;  and  he 
cannot  now  assign  as  injury  that  ac- 
tion or  inaction  in  which  he  had  part." 
Young  V.  Kelly,  3  App.  Cas.  (D.  C.) 
296. 

[b]  "In  relation  to  the  objection 
that  the  plaintiff  was  guilty  of  laches 
in  allowing  the  cause  to  rest  for  five 
years  in  this  court,  it  is  only  necessary 
to  observe  that  the  Hamnictts  and  the 
other  heirs-at-law  of  Shadwick,  who 
were  defendants  in  that  action,  could, 
at  any  term  of  the  court  during  that 
time,  have  procured  a  dismissal  of  tin- 
motion,  or  could  have  compelled  the 
])laiiitiff  to  submit  it  to  the  court  for 
decision."  Morgan  v.  Hammett,  34 
Wis.   512. 

10.  U.  S. — Carrington  r.  Brents,  1 
McLean  167,  5  Fed.  Cas.  No.  2,446.  IlL 
Eeid,  Murdoch  &  Co.  r.  Sheffy,  75  111. 
App.  136.  Kan. — Thomas  c.  Smith,  8 
Kan.  App.  855,  54  Pac.  695.  Ky.— Pear- 
son f.  Keedy,  6  B.  Mon.  128,  43  Am. 
Dec.  160;  Jones  v.  Lusk,  2  Mete.  356. 
Ohio.— Benton  r.  Shafer,  47  Ohio  St. 
117,  129,  24  N.  E.  197,  7  L.  E.  A.  812. 
Tex. — See  Humphrey  v.  Beaumont  Irr. 
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cient  to  inform  such  purchaser  or  encumbrancer  of  its  identity  and 
location.^^ 

B.  Form  of  Statutory  Lis  Pendens.  —  The  requisites  as  to  the 
form  of  notice  of  lis  pendens  depends  largely  on  the  statute. ^^  The 
general  object  of  the  suit,^^  names  of  the  parties,"  and  a  description 
of  the  property/^  should  be  set  forth  therein. 

Signature.  —  The  lis  pendens  may  be  signed  by  the  attorney  as  well 
as  by  the  party.^^ 

IV.  PLEADING  LIS  PENDENS.  —  One  relying  on  a  lis  pendens 
must  specifically  set  forth  the  same  in  his  pleading. ^^ 

V.  PROCEEDINGS  TO  CANCEL  LIS  PENDENS.-  A.  Gen- 
eral Statement  and  Grounds  for  Relief.  —  In  some  jurisdictions,  by 
statute,  a  lis  pendens  may  be  cancelled  on  motion  by  the  court  before 
whicR  the  suit  is  pending,^^  but  in  the  absence  of  statutory  authority 
a  court  has  no  power  to  order  that  property  covered  by  a  lis  pendens 


Co.,  41   Tex.   Civ.  App.  308,  93  S.  W. 
180. 

[a]  Complaint  Must  Show  Matter 
Within  Jurisdiction  of  Court. — Pearsoji 
V.  Keedv,  6  B.  Mon.  (Kv.)  128,  43  Am. 
Dec.  160;  Benton  v.  Shafer,  47  Ohio  St. 
117,  129,  24  N.  E.  197,  7  L.  R.  A.  812. 

[b]  Suit  pending  in  county  other 
than  where  land  situated  does  not  af- 
fect purchase  in  latter  county.  Evans 
r.  Miller,  5  Ky.  L.  Rep.  606,  609;  Ben- 
ton r.  Shafer,  47  Ohio  St.  117,  24  N.  E. 
197,  7  L.  R.  A.  812.  See,  however, 
Wickliffe's  Exr.  v.  Breckinridge's 
Heirs,  1  Bush  (Ky.)  427. 

[c]  Lis  pendens  as  to  negotiable 
paper  only  affects  purchases  within 
jurisdiction  of  court,  if  it  operates  at 
all.  Hibernian  Bank  v.  Everman,  52 
Miss.  500. 

[d]  Does  not  affect  purchase  of  per- 
sonal property  in  another  state  where 
property  is  situated  or  to  where  it  has 
been  removed.  Rhinehart  v.  Doswell, 
6  La.  Ann.  766.  See  also  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616. 

11.  U.  S.— Miller  v.  Sherry,  2  Wall. 
237,  17  L.  ed.  827.  Ga.— Coulter  v. 
Lumpkin.  94  Ga.  225,  21  S.  E.  461. 
111.— Paine  f.  Boot,  121  HI.  77,  13  N.  E. 
541 ;  Gardner  v.  Watson,  18  111.  App. 
386,  affirmed,  119  HI.  312,  10  N.  E. 
192.  Ky.— Baldwin  f.  Love,  2  J.  J. 
Marsh.  489;  Evans  v.  Miller,  5  Ky.  L. 
Rep.  609.  Me. — Jones  v.  McNarrin,  68 
Me.  334,  28  Am.  Rep.  66.  Miss.— Allen 
V.  Poole,  54  Miss.  323.  N.  H.— See  Ash- 
land Say.  Bank  v.  Mead,  63  N.  H.  435. 
N.  Y.— Oliphant  v.  Burns,  146  N.  Y. 
218,  40  N.  E.  980;  Griffith  f.  Griffith,  1 
Hoffm.  Ch.  153.  N.  C— Badger  r.  Dan- 
iel,   77    N.    C.    251.      S.    O.— Lewis   v. 
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Mew,  1  Strobh.  Eq.  180.  Tenn.— Bosh- 
car  V.  Lay,  6  Heisk.  163,  should  defin- 
itely describe  property  so  as  to  clearly 
show  specific  property  involved.  Tex. 
Russell  r.  Kirkbridge,  62  Tex.  455. 

12.  See  the  statutes,  and  the  fol- 
lowing: Mich. — Atterauge  v.  Christian- 
sen, 48  Mich.  60,  11  N.  W.  806.  N.  Y. 
Potter  r.  Rowland,  8  N.  Y.  448;  Cur- 
tis V.  Hitchcock,  10  Paige  399;  Totten 
V.  Stuyvesant,  3  Edw.  Ch.  500.  Wis. 
Watson  f.  Wilcox,  39  Wis.  643,  20  Am. 
Rep.    63. 

13.  Atterauge  v.  Christiansen,  48 
Mich.  60,  11  N.  W.  806. 

14.  Weber  v.  Fowler,  11  How.  Pr. 
(N.  Y.)   458. 

15.  Cal. — McLean  v.  Baldwin,  136 
Cal.  565,  69  Pac.  259.  N.  Y.— Jaflfray 
V.  Brown,  17  Hun  (N.  Y.)  575;  Freed- 
man  r.  Safran,  131  App.  Div.  675,  116 
N.  Y.  Supp.  113.  S.  D.— Hardin  v. 
Hardin,  33  S.  D.  202,  145  N.  W.  432. 
Wis.— Watson  r.  Wilcox,  39  Wis.  643, 
20  Am.  Rep.  63,  clerical  error  will  be 
disregarded. 

16.  Eldridge  v.  Etenger,  19  Wash. 
697,  54  Pac.  541. 

.    17.     Todd  f.  Outlaw,  79  N.  C.  235. 

18.  Painter  v.  Gunderson,  123  Minn. 
342,  143  N.  W.  911;  Joslyn  ^■.  Schwend, 
89  Minn.  71,  93  N.  W.  705;  St.  Regis 
Paper  Co.  v.  Santa  Clara  L.  Co.,  62 
App.  Div.  538,  71  N.  Y.  Supp.  82.  And 
cases  cited  in  succeeding  notes. 

[a]  Separate  suit  to  cancel  not 
necessary  where  all  parties  interested 
are  before  court  on  the  motion  to  can- 
cel. Campbell  v.  Metcalf,  20  R.  L 
352,   39   Atl.   190. 

[b]  If  person  seeking  cancellation 
is  not  a  party  to  the  action,  the  appli- 
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be  released. ^^  A  lis  pendens  once  filed  in  a  proper  action,  or  in  what 
appears  from  the  complaint  to  be  a  proper  action,  cannot  be  cancelled 
so  long  as  the  action  is  pending  and  undetermined.^"  But  in  some 
states  the  lis  pendens  may  be  cancelled  where  the  plaintiff  does  not 
prosecute  his  case  diligently.^^  And  if  a  party  files  a  lis  pendens  in 
an  action  not  of  the  authorized  class,^^  or  an  insufficient  lis  pendens,'^ 
it  may  be  ordered  cancelled.  So  a  lis  pendens  filed  by  a  party  to  the 
action  after  the  action  has  been  determined  against  him,  will  be  can- 
celled on  motion.^*  After  final  judgment  is  entered  against  the  person 
filing  the  lis  pendens,  and  the  time  to  appeal  therefrom  has  expired, 
the  lis  pendens  may  be  cancelled,^^  but  the  lis  pendens  will  not  be  can- 
celled where  a  dismissal  is  obtained  but  final  judgment  of  dismissal 
is  not  entered.^®  Notices  of  lis  pendens  filed  subsequently  to  the 
original  notice  being  unauthorized  will  be  cancelled.^^ 

B.     Who  May  Proceed.  —  The  plaintiff  who  has  filed  the  lis  pendens 
may  have  the  same  cancelled.^^     One  having  no  interest  in  the  land 


cation  for  the  order  to  cancel  must  be 
made  as  a  special  proceeding.  In  re 
Secured  Holdings  Corp.,  88  Misc.  706, 
151   N.  Y.  Supp.  422. 

19.  Piatt  V.  Matthews,  19  Fed.  Caa. 
No.  11,218a,  cannot  release  property  to 
enable  defendant  to  make  a  mortgage 
on  it. 

20.  Minn. — Joslvn  v.  Schwend,  89 
Minn.  71,  93  N.  W,.  705.  N.  Y.— Be- 
man  v.  Todd,  124  N.  Y.  114,  26  N.  E. 
326;  Mills  r.  Bliss,  55  N.  Y.  139;  Shand- 
ley  f.  Levine,  44  Misc.  23,  89  N.  Y. 
Supp.  717;  Brainerd  r.  White,  16  Jones 
&  S.  399,  12  Abb.  N.  C.  407;  Pratt  v. 
Hoag,  12  How.  Pr.  215,  5  Duer.  631. 
W.  Va.— Herring  v.  Bender,  48  W.  Va. 
498,   37   S.   E.   568. 

21.  Townsend  v.  Work,  79  Hun  381, 
29  N.  Y.  Supp.  791,  61  N.  Y.  St.  497; 
Wagner  v.  Perry,  51  Hun  199,  3  N.  Y. 
Supp.  880,  21  N.  Y.  St.  386;  Lipschutz 
V.  Horton,  55  Misc.  44,  104  N.  Y.  Supp. 
850;  McGillivray  v.  Williams,  4  Ont. 
Law  Eep.   (Can.)   454. 

Effect  of  failure  to  prosecute  dili- 
gently, see  supra,  I. 

[a]  To  neglect  to  make  service  of 
summons  or  commence  publication 
within  sixty  days  after  the  filing  of 
the  lis  pendens  as  required  by  the  stat- 
ute is  such  neglect  as  authorizes  the 
court  to  exercise  its  discretion  to  can- 
cel the  notice  and  it  is  immaterial  that 
motion  to  cancel  is  not  made  until 
after  service  of  the  summons.  Brown 
V.  Mando,  125  App.  Div.  380,  109  N. 
Y.  Supp.  726;  Jarvis  v.  American  For- 
eite  P  Mfg.  Co.,  93  App.  Div.  234,  87 
N.  Y.  Supp.  742;  Cohen  v.  Levy,  27 
Misc.  330,  58  N.  Y.  Supp.  721. 


22.  Minn. — Painter  v.  Gunderson, 
123  Minn.  342,  143  N.  W.  911;  Joslyn 
V.  Schwend,  89  Minn.  71,  93  N.  W. 
705.  N.  Y.— Mills  v.  Bliss,  55  N.  Y. 
139;  St.  ^egis  Paper  Co.  v.  Santa  Clara 
L.  Co.,  62  App.  Div.  538,  71  N.  Y.  Supp. 
82;  Clark  v.  Realty  Co.,  65  Misc.  307, 
121  N.  Y.  Supp.  683.  R.  I.— Campbell 
V.  Metealf,  20  R.  I.  352,  39  Atl.  190. 

23.  Joslvn  V.  Schwend,  89  Minn.  71, 
93  N.  W.  705. 

24.  Washington  Dredging  &  Imp. 
Co.  V.  Kinnear,  24  Wash.  405,  64  Pac. 
522. 

25.  Jarvis  v.  American  Forcite  Pond 
Mfg.  Co.,  93  App.  Div.  234,  87  N.  Y. 
Supp.  742  (defendant  in  such  case  en- 
titled to  have  lis  pendens  cancelled  as 
a  matter  of  right);  Lennon  v.  Stiles, 
56  Hun  641,  9  N.  Y.  Supp.  358,  31  N. 
Y.  St.  115,  where  judgment  of  dismis- 
sal was  voluntarily  entered  by  plain- 
tiff, which  judgment  he  then  appealed 
from  and  upon  appeal  the  judgment 
was  afl3.rmed,  the  lis  pendens  was  can- 
celled) ;  Rosenthal  r.  Friedman,  60 
Misc.  553,  112  N.  Y.  Supp.  449;  Parks 
■v.  Murray,  40  Hun  640,  2  X.  Y.  St.  135. 

[a]  A  Judgment  which  must  be  set 
aside  on  motion  if  made  within  three 
j-ears  is  not  a  final  judgment  so  as  to 
authorize  cancellation  of  Us  pendens. 
Jarvis  r.  American  Forcite  P.  Mfg. 
Co.,  93  App.  Div.  234,  87  N.  Y.  Supp. 
742. 

26.  Rosenthal  r.  Friedman,  60  Misc. 
553.  112  N.  Y.  Supp.  449. 

27.  Lipschutz  r.  Horton,  55  Misc. 
44,   104  N.  Y.   Supp.   850. 

28.  McGillivray  v.  Williams,  4  Ont. 
Law  Rep.  (Can.)  454. 
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described,  other  than  that  possessed  by  the  general  public,  though  a 
party  to  the  action,  cannot  proceed  to  have  a  lis  pendens  cancelled, 
though  the  land  be  a  public  highway.^^  One  who  is  not  a  party  to 
the  action,  and  who  has  no  interest  in  the  subject  matter  thereof,  can- 
not move  to  have  a  lis  pendens  cancelled.^"  But  the  fact  that  a  person 
is  not  a  party  to  the  action  in  which  the  lis  pendens  is  filed  does  not 
of  itself  prevent  his  proceeding  to  cancel  the  lis  pendens.^^ 

C.  Undert^vking.  —  In  some  jurisdictions  the  court  may  cancel  the 
lis  pendens  upon  the  giving  of  an  undertaking,  or  deposit  of  the 
amount  claimed,  by  the  person  seeking  the  cancellation.^^ 

D.  Hearing  and  Determination.  —  On  the  hearing  of  the  motion 
to  cancel  the  lis  pendens  the  court  has  no  right  or  power  to  consider 
whether  the  action  can  be  maintained, ^^  and  if  there  be  any  doubt  as 
to  the  right  to  file  the  lis  pendens  the  merits  should  not  be  decided  on 
the  hearing  of  the  motion  to  cancel.^*  Where  the  lis  pendens  is  filed 
with  the  clerk  of  the  court  it  is  necessarily  before  the  court  on  a 
motion  to  cancel  and  a  copy  of  it  need  not  be  presented  to  the  court 
on  the  hearing  of  the  motion.^'^  A  party  by  whom  or  for  whose 
benefit  a  lis  pendens  has  been  filed  may  obtain  ex  parte  an  order 
vacating  it.^^  The  fact  that  a  motion  of  one  of  two  defendants  to 
cancel  a  lis  pendens  has  been  denied  does  not  necessarily  make  the 
matter  res  adjudicata  so  as  to  bar  a  similar  motion  by  the  other  de- 
fendant.^^ 

E.  Review.  —  An  order  of  court  denying  a  motion  to  cancel  a  lis 
pendens  is  an  appealable  order  in  some  jurisdictions.^^ 

F.  Efpdct  of  Cancellation.  —  When  a  lis  pendens  is  canceled  on 


29.  Painter  r.  Gunderson,  123  Minn. 
342,  143  N.  W.  911. 

30.  Walters  r.  Kraemer,  63  Hun  628, 
17  N.  Y.  Supp.  659,  45  N.  Y.  St.  4. 

31.  Matter  of  Secured  Holdings 
Corp.,  88  Misc.  706,  151  N.  Y.  Supp. 
422,  where  a  lis  pendens  filed  in  au 
improper  action  was  cancelled  on  mo- 
tion of  the  true  owner  of  the  property 
who  was  not  a  party  to  the  action. 

32.  Kings-Bright  Const.  Co.  v.  J.  D. 
Loizeaux  Lumb.  Co.,  140  App.  Div.  147, 
124  N.  Y.  Supp.  1077  (matter  rests  in 
discretion  of  court) ;  Bresel  v.  Brown- 
ing, 109  App.  Div.  588,  96  N.  Y.  Supp. 
402;  Breen  v.  L^nnon,  10  App.  Div. 
36,  41  N.  Y.  Supp.  705,  75  N. 
Y.  St.  1095,  in  action  on  me- 
chanic's lien  where  bond  is  filed  and 
approved  the  lis  pendens  will  be  can- 
celled as  the  mechanic's  lien  law  pro- 
vides that  where  bond  is  filed  and  ap- 
proved the  lien  is  transferred  from  the 
land  to  the  bond) ;  Bowers  v.  Bowers, 
34  Ont.  Law  Rep.  463,  9  Ont.  W.  N. 
66;  Merrick  v.  Morrison,  7  Brit.  Col. 
(Can.)    442. 
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33.  Shandley  v.  Levine,  44  Misc.  23, 
89  N.  Y.  Supp.  717. 

34.  Smadbeck  v.  Law,  106  App.  Div. 
552,  94  N.  Y.  Supp.  797;  Brox  r.  Eiker, 
50  App.  Div.  388,  67  N.  Y.  Supp.  772, 
9  N.  Y.   Ann.   Cas.   78. 

35.  Brox  V.  Riker,  56  App.  Div.  388, 
67  N.  Y.  Supp.  772,  9  N.  Y.  Ann.  Cas. 
78. 

36.  McGillivray  v.  Williams,  4  Ont. 
Law  Rep.    (Can.)   454. 

37.  Wessel  v.  Sakmann,  131  App. 
Div.  99,  115  N.  Y.  Supp.  245,  where 
the  interests  of  the  two  in  the  lands 
were  not  the  same  and  the  first  motion 
was  made  without  an  offer  to  substitute 
security  as  allowed  by  the  statute, 
which  offer  was  made  on  the  second 
motion. 

38.  .Tarvig  v.  American  Forcite  P. 
Mfg.  Co.,  93  App.  Div.  234,  87  N.  Y. 
Supp.  742;  Washington  Dredging  & 
Imp.  Co.  r.  Kinnear,  24  Wash.  405,  64 
Pac.  522,  being  regarded  as  a  cloud  on 
the  title  to  the  land  it  describes,  an 
order  refusing  to  remove  a  lis  pendens 
affects  the  substantial  rights  of  the 
party  and  is  therefore  appealable. 
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order  of  court  it  ceases  to  be  notice  to  anyone  and  is  ineffectual  for 
any  purpose.^^  Where  it  is  cancelled  because  the  plaintiff  has  un- 
reasonably neglected  to  proceed  with  the  action,  the  order  of  court 
determines  the  rights  of  the  parties  so  far  as  they  are  or  can  be  affected 
by  the  filing  of  a  lis  pendens  and  the  plaintiff  cannot  file  another  notice 
in  that  action.*" 

VI.  NATURE  AND  FORM  OF  DECREE  AS  AFFECTING  LIS 
PENDENS.  —  A  purchaser  pendente  lite  is  governed  by  the  decree 
notwithstanding  the  judgment  is  one  taken  by  default,*^  or  the  result 
of  a  compromise  or  agreement.*^  However,  if  the  judgment  is  rendered 
through  collusion  between  the  parties  it  is  not  binding  on  purchasers 
pendente  lite.*^  Where  the  decree  is  based  on  a  new  claim  or  a 
different  and  distinct  ground  of  relief  incorporated  into  the  pleadings 
after  the  purchase,  the  pendente  lite  purchaser  is  not  affected  by  it,** 
but  it  has  been  held  that  a  purchaser  pendente  lite  is  bound  though 
the  decree  is  for  relief  other  than  that  called  for  by  the  pleadings.** 
The  particular  form  of  the  decree  does  not  affect  the  question  of  notice 
to  the  purchaser  pendente  lite.*^ 


39.  Valentine  v.  Austin,  58  Hun 
398,  12  N.  Y.  Supp.  196,  34  N.  Y.  St. 
638  (after  cancellation  lis  pendens  will 
not  charge  person  with  knowledge  of 
contents  of  complaint  in  action  in 
which  the  notice  was  filed) ;  McVay  r. 
Tousley,  20  S.  D.  258,  105  N.  W.  932, 
where  notice  canceled  by  the  termina- 
tion of  the  action  it  is  ineffectual  for 
any  purpose. 

40.  Cohen  f.  Eatkowsky,  43  App. 
Div.  196,  59  N.  Y.  Supp.  344,  if  plain- 
tiff not  satisfied  with  order  he  should 
appeal   therefrom. 

41.  Ewalt  V.  Lillard,  180  Mo.  App 
678,  163  S.  W.  536. 

42.  Mcllwrath  v.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484;  Turner  v.  Babb, 
60  Mo.  342;  Jones  r.  Robb,  35  Tex. 
Civ.  App.  263,  80  S.  W.  395. 

[a]  Where  agreed  judgment  is  not 
based  on   any  facts  set  fortli  in  the 


pleadings  and  in  reality  is  but  a  quit- 
claim deed,  a  purchaser  pendente  lite 
is  not  bound  by  it.  Davis  v.  VVillson, 
115   Ky.  639,   74  S.  W.   696. 

43.  Northern  Pac.  R.  Co.  v.  Boyd, 
177  Fed.  804,  101  C.  C.  A.  18  (pur- 
chaser may  attack  validity  of  a  col- 
lusive decree  in  equity) ;  Wolf  v.  But- 
ler, 81   Tex.  86,  16  S.  W.  794. 

44.  Norris  v.  He,  152  HI.  190,  38  N. 
E.  762,  43  Am.  St.  Rep.  233;  Davis  f. 
Willson,  115  Kv.  639,  74  S.  W.  696; 
Stone  r.  Connelly,  1  Mete.  (Ky.),  652, 
71  Am.  Dec.  499,  purchaser  not  af- 
fected by  decree  on  another  and  dis- 
tinct ground  of  equitable  relief,  as- 
serted subsequent  to  his  purchase  by 
an   amended  petition. 

45.  Mcllwrath  r.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484;  Turner  r.  Babb, 
60  Mo.  342. 

46.  Nelson  v.  Bevins,  19  Neb.  715, 
28  N.  W.  331. 


LITERARY  PROPERTY.  —  See  Personal  Property. 
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LIVERY  STABLES 

By  the  Editorial  Staff. 


I.    ACTIONS  BY  LIVERY  STABLE  KEEPER,  1096 
XL     ACTION  BY  HIRER,  1097 


III.     PROCEEDINGS  FOR  VIOLATION   OF  REGULATIONS  AS 
TO,  1097 

CROSS-REFERENCES: 

Animals ;  Nuisance. 

Liens ; 
For  further  references  and  cross-references,  see  the  index  to  tliis 
work  and  the  cross-references  throughout  this  article. 

I.  ACTIONS  BY  LIVERY  STABLE  KEEPER.  — An  action 
usually  lies  at  the  instance  of  a  livery  stable  keeper  to  enforce  any  lien 
which  he  may  have  upon  animals  or  property  left  with  him.^  In  such 
an  action  an  allegation  that  plaintiff  "kept"  a  horse  is  a  sufficient 
allegation  that  he  furnished  the  horse  with  food  and  shelter.^ 

Where  property  upon  which  a  livery  stable  keeper  has  a  lien  is 
wrongfully  taken  from  him,  he  may  maintain  an  action  of  replevin  to 
recover  it.^ 

A  livery  stable  keeper  may  maintain  an  action  in  trover  against  the 
hirer  for  the  conversion  of  an  animal  where  it  is  driven  contrary  to 
the  contract  of  hiring;*  and  where  the  horse  is  injured,  an  action  in 
case  for  the  malfeasance  is  the  proper  remedy.^ 


1.  See  Varney  v.  Jaekson,  66  Mo. 
App.  348,  2  Mo.  App.  1374;  Ma- 
eon  Stable  Co.  v.  Lewis,  16  Misc.  359, 
38  N.  Y.  Supp.  82,  74  N.  Y.  St.  379, 
lien  must  be  enforced  within  reason- 
able time  after  notice  to  terminate 
contract  for  keeping  a  horse  has  been 
served  upon  a  livery  stable  keeper. 

2.  Allen  v.  Ham,  63  Me.  532. 

3.  Pickett  V.  McCord,  62  Mo.  App. 
467;  Heaps  v.  Jones,  23  Mo.  App.  617; 
iState  V.  Shevlin,  23  Mo.  App.  598; 
Young  -v.  Kimball,  23  Pa.  193;  Sides  v. 
Cline,  19  Pa.  Co.  Ct.  481.  See  gener- 
ally the  titles   "Liens;"    "Replevin." 

fa]  The  fact  that  the  statute  pro- 
vides one  remedy  does  not  preclude  the 
parties  from  pursuing  their  common 
law  remedies.     Heaps  v.  Jones,  23  Mo. 
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App.     617,     overruling     McCteery     v. 
Muench,  7  Mo.  App.  589. 

4.  la. — Doolittle  v.  Shaw,  92  Iowa 
348,  60  N.  W.  621.  Mass.— Hall  v. 
Corcoran,  107  Mass.  251,  9  Am.  Eep. 
30;  Eotch  t.  Hawes,  12  Pick.  136,  22 
Am.  Dee.  414;  Homer  v.  Thwing,  3 
Pick.  492;  Wheelock  v.  Wheelwright, 
5  Mass.  104.  N.  Y. — Young  v.  Muhling, 
48  App.  Div.  617,  63  N.  Y.  Supp.  181. 

[a]  Slight  and  immaterial  depart- 
ures from  the  general  direction  out- 
lined in  the  contract  is  not  sufficient 
to  enable  the  keeper  to  maintain  such 
action.  Doolittle  v.  Shaw,  92  Iowa  348, 
60  N.  W.  621;  Young  r.  Muhling,  48 
App.  Div.   617,  63  N.  Y.  Supp.   181. 

5.  Hall  V.  Corcoran,  107  Mass.  251, 
9   Am.   Eep.   30;    Rotch  v.   Hawes,   12 
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II.  ACTION  BY  HIRER.  —  A  hirer  of  a  livery  stable  horse  who 
is  injured  by  its  vicious  acts  may  enforce  his  right  to  damages  by  an 
action  for  a  breach  of  the  implied  warranty  that  the  horse  is  safe  and 
suitable  for  the  purpose  for  which  hired,^  or  by  an  action  in  tort  for 
negligence.'^ 

III.  PROCEEDINGS  FOR  VIOLATION  OF  REGULATIONS  AS 
TO.  —  An  action  of  debt  will  lie  against  a  livery  stable  keeper  to  re- 
cover penalties  imposed  for  the  violation  of  a  statute  regulating  the 
maintenance  of  livery  stables.® 

Criminal  Proceedings. —  While  a  criminal  complaint  charging  the  con- 
ducting of  a  livery  "or"  feed  stable  in  violation  of  an  ordinance  ie 
uncertain  it  is  not  wholly  vitiated  by  thus  charging  in  the  alternative.® 


Pick.    (Mass.)    136,    22    Am.   Dee.    414. 

6.  Conn  v.  Hunsberger,  224  Pa.  154, 
73  Atl.  324,  132  Am.  St.  Rep.  770,  25 
L.  R.  A.   (N.  S.)   372. 

[a]  Averment  of  a  special  warranty 
will  not  prevent  a  recovery  upon  the 
implied  warranty.  Conn  v.  Hunsberger, 
224  Pa.  154,  73  Atl.  324,  132  Am.  St. 
Rep.  770,  25  L.  R.  A.   (N.  S.)   372. 

7.  Conn  v.  Hunsberger,  224  Pa.  154, 


73  Atl.  324,  132  Am.  St.  Rep.  770,  25 
L.  R.  A.   (N.  S.)   372. 

8.  Howland  v.  Chicago,  108  111. 
496;  Hastings  t;.  Aiken,  1  Gray  (Mass.) 
163. 

As  to  debt  for  penalty  generally,  see 
G  Standard  Proc.  474;  and  the  title 
"Penalties,  Forfeitures  and  Fines." 

9.  Ex  parte  Jackson,  143  Cal.  564^ 
77  Pac.  457.  Compare  12  Standard  1  roc. 
334. 


LIVE  STOCK.  —  See  Animals;  Freight  Carriers;  Insurance;  Tres- 
passing Animals. 


LOAN. —  See  Interest;  Money  Counts;  Pawnbrokers;  Usury. 
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LOAN  ASSOCIATIONS 

By  the  Editorial  Staff. 


r.     ACTIONS  BY  AND  AGAINST,  1098 

A.  Actions  by  Association,  1098 

1.  In  General,  1098 

2.  Pleadings,  1098 

3.  Trial  and  Judgment,  1100 

B.  Actions  Against  Associations,  1100 

1.  In  General,  1100 

2.  Parties,  1102 

3.  Pleadings,  1102 

4.  Trial  and  Judgment,  1104 

II.     JUDICIAL  PROCEEDINGS  TO  WIND  UP  OR  DISSOLVE,  1104 

A.  Jurisdiction  and  Grounds  for  Appointment  of  Receiver, 

1104 

B.  Wlio  May  Institute  Such  Proceedings  and  Parties  There- 

to, 1106 

C.  Pleadings,  1108 

CROSS-REFERENCES : 

Associations ;  Receivers ; 

Corporations;  Stocks  and  Stockholders; 

Winding  up  Corporations. 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

L  ACTIONS  BY  AND  AGAINST.  — A.  Actions  by  Associa- 
tion.^ —  1.  In  General.  —  A  building  and  loan  association  is  some- 
times permitted  to  maintain  a  suit  or  action  for  any  debt  or  demand 
due  it,  notwithstanding  the  expiration  of  its  charter,-  A  suit  in  equity 
may  be  maintained  by  such  an  association  to  compel  its  officers  or  agents 
to  account  for  their  waste  or  for  a  misapplication  of  its  funds.^  Such 
an  association  may  foreclose  a  mortgage  against  members  of  the  com- 


1.  As  to  actions  by  associations 
generally,  see  3  Standard  Proc.  158. 

As  to  actions  by  corporations  gen- 
erally, see  5  Standard  Proc.  557  et 
seq. 

2.  See  the  statutes,  and  Harmony 
Blilg.  Assn.  V.  Berger,  17  Phila.  (Pa.) 
314,  41  Leg.  Int.  280;  Mather  v.  Mather, 
64  W.  Va.  646,  63  S.  E.  332. 
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3.  French  v.  Armstrong,  79  N.  J. 
Eq.  283,  289,  82  Atl.  101;  Citizens' 
Loan  Assn.   v.  Lyon,  29  N.  J.  Eq.  110. 

[a]  The  fact  that  the  complainants 
have  an  adequate  remedy  at  law  will 
not  oust  a  court  of  equity  from  juris- 
diction to  inquire  into  an  alleged  breach 
of  trust  of  the  officers  of  such  an  as- 
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pany.*  The  receiver  of  a  building  and  loan  association  may  maintain 
any  action  which  could  have  been  brought  by  the  association  itself.' 

Under  some  statutes  any  suit  regarding  the  property  of  such  an 
association  may  be  brought  or  defended  in  the  name  of  the  persons 
who  are  the  president  and  treasurer  of  the  association  at  the  time  of 
the  commencement  of  the  action;^  or  it  may  be  brought  or  defended 
in  the  corporate  name  onlyJ 

2.  Pleadings.  —  The  declaration  or  complaint  of  such  an  associa- 
tion against  a  member  for  breach  of  his  contract  must  affirmatively 
allege  such  breach.*  In  an  action  seeking  to  charge  a  member  of  a 
loan  association  for  a  share  of  the  necessary  expenses,  the  pleadings 
must  state  what  the  expenses  have  been,'  as  well  as  the  number  of 
stockholders,^"  and  the  shares  of  stock  owned  by  each."  In  an  action 
upon  the  note  of  a  member,  falling  due  upon  failure  to  pay  assess- 
ments levied,  it  is  not  necessary  to  set  out  particularly  in  the  com- 
plaint the  proceedings  of  the  company  in  making  the  assessment  upon 
the  nonpayment  of  which  the  note  became  due;^^  nor  is  it  necessary  to 
set  forth  the  constitutions,  by-laws  and  regulations  of  the  association 
in  accordance  with  which  the  note  was  made,^^  unless  they  form  a  part 
of  the  contract  and  show  the  conditions  under  which  the  note  sued  on 
becomes  payable.^* 

Answer.  —  If  he  is  a  member  and  stockholder,  the  defendant,  to  avail 
himself  of  the  defense  of  usury  must  allege  facts  showing  that  his  con- 


sociation.    Citizens'     Loan     Assn.     y. 
Lyon,  29  N.  J.  Eq.  110. 

4.  Cummings  v.  Citizens'  Bldg.,  etc. 
Assn.,  142  Ind.  600,  42  N.  E.  213; 
Wohlford  V.  Citizens'  Bldg.,  etc.  Assn., 
140  Tnd.  662,  40  N.  E.  694,  29  L.  E. 
A.  177;  Borchus  v.  Huntington  Bldg. 
L.  &  S.  Assn.,  97  Ind.  180.  See  gener- 
ally the  title   "Mortgages." 

5.  Ind. — Bingham  v.  Marion  Trust 
Co.,  27  Ind.  App.  247,  61  N.  E.  29. 
S.  C— Buist  V.  Fitzsimons,  44  S.  C.  130, 
21  S.  E.  610.  Eng. — In  re  Birkbeck 
Permanent  Benefit  Bldg.  Soc,  31  T.  L. 
E.  51,  may  sue  distributees  for  a  re- 
fund of  an  excess  payment  made  in 
distribution. 

See  generally  the  title  "Receivers." 
Proceedings  to    appoint  receiver   of 
such  au   association,  see  infra,  II. 

6.  See  the  statutes,  and  Doe  devi. 
Morgan  v.  Boyer,  9  U.  C.  Q.  B.  318; 
Farmers'  &  Mechanics'  Bldg.  Soc.  v. 
Langstaff,  9  U.  C.  Q.  B.  183;  Doe  dem. 
Barwiek  v.  Clement,  7  U.  C.  Q.  B.  549. 

As  to  parties  in  actions  by  or  against 
associations  generally,  see  3  Standard 
Proc.  162. 

As  to  parties  In  actions  by  corpora- 
tions generally,  see  5  Standard  Proc. 
598,  et  seq. 

7.  Farmers'  &  Mechanics'  Bldg.  Soc. 


V.  Langstaff,  9  U.  C.  Q.  B.  183;  The 
Canada  Permanent  Bldg.  Soc.  v.  Bank 
of  Upper  Canada,  10  Grant  Ch.  (U.  C.) 
203.  See  generally  3  Standard  Proc. 
160. 

8.  Lime  City  Bldg.,  etc.  Assn.  v. 
Wagner,  122  Ind.  78,  23  N.  E.  689,  17 
Am.  St.  Eep.  342. 

As  to  allegations  of  breach  in  actions 
on  contracts  generally,  see  11  Standard 
Proc.  1006. 

9.  National  Bldg.  &  L.  Assn.  v.  By- 
bee,  21  Ky.  L.  Eep.  1021,  53  S.  W.  670. 

10.  National  Bldg.  &  L.  Assn.  r.  By- 
bee,  21  Ky.  L.  Eep.  1021,  53  S.  W.  670. 

11.  National  Bldg.  &  L.  Assn.  v.  Bv- 
bec,  21  Ky.  L.  Eep.  1021,  53  S.  W.  670. 

12.  Borchus  r.  Huntington  Bldg.  L. 
&  S.  Assn.,  97  Ind.  ISO. 

As  to  necessity  of  alleging  mode  of 
performing  a  corporate  act,  see  5 
Standard  Proc.  650. 

13.  Anderson  Bldg.,  etc.  Assn.  v. 
Thompson,  88  Ind.  405. 

As  to  necessity  of  pleading  by-laws 
of  a  corporation,  see  5  Standard  Proc. 
649. 

14.  Angier  v-  Equitable  Bldg.  &  L. 
Assn.,  109  Ga.  625,  35  S.  E.  64;  Busch 
V.  Columbia  City,  etc.  Assn.,  75  Ind. 
348. 
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tract  is  not  within  the  class  of  cases  regarded  by  law  as  not  usurious/"^ 
but  if  he  is  merely  a  borrower  from  the  association  this  is  not  necesr 
sary.^' 

3.  Trial  and  Judgment."  —  Where  the  trial  in  an  action  by  a 
building  and  loan  association  is  before  a  jury,  the  issues  raised  by  the 
pleadings  must  be  submitted  to  the  jury  for  determination/^  under 
proper  instructions  from  the  court. ^* 

B.  Actions  Against  Associations.^"  —  1.  In  General.  —  Generally 
a  shareholder  or  stockholder  in  a  loan  association  may  bring  any 
offensive  or  prohibitive  action  against  the  association,  the  result  of 
which  does  not  destroy  the  existence  of  the  association.^^  He  may 
maintain  a  suit  in  equity  to  restrain  the  directors  from  pursuing  a 
course  of  conduct  contrary  to  the  by-laws,  which  would  sacrifice  the 
plaintiff's  interest  in  the  association.^^  He  may  maintain  an  action  of 
debt  against  the  association  to  recover  usurious  interest  paid,^^  but  not 
where  he  voluntarily  and  knowingly  paid  the  usurious  sums."  He 
may  maintain  an  action  of  conversion  against  the  association,^*  or  an 
action  in  the  nature  of  an  action  on  the  case,^^  where  such  association 
has  sold  his  stock  in  direct  violation  and  disregard  of  the  by-laws  of 
the  association  and  his  rights. 

Remedy  To  Secure  Loan  Promised.  —  A  member  of  a  loan  association 
cannot  maintain  an  action  of  assumpsit  against  the  association  to  recover 
a  sum  of  money  promised  to  be  loaned  to  him,^^  nor  is  a  bill  for  specific 
performance  of  the  agreement  to  loan  the  money  maintainable  ;^*  an 
action  on  the  case  for  breach  of  contract  would  be  the  proper  remedy 
in  such  case."  • 

Remedies  To  Recover  Amount  Due  on  Withdrawal,  etc.  —  An    action    of 


15.  Goodrich  v.  Atlanta  Nat.  Bldg. 
&  Loan  Assn.,  96  Ga.  803,  22  S.  E.  585. 

Pleading  defense  of  usury,  see  gen- 
erally the  title  "Usury." 

16.  National  Bldg.  Assn.  v.  Quinn, 
120  Ga.  358,  47  S.  E.  962. 

17.  See  generally  the  titles  "Judg- 
ments;"   "Trial." 

18.  National  Premium  Bldg.  &  L. 
Assn.  V.  Seibert,  178  Pa.  331,  35  Atl. 
878. 

19.  Texas  Bldg.  &  L.  Assn.  v.  Nor- 
wood   (Tex.   Civ.   App.),  46   S.   W.  404. 

As  to  instructions  generally,  see  13 
Standard  Proc.  698,  et  seq. 

20.  See  generally  the  title  "Asso- 
ciations;" "Corporations;"  "Stock 
.ind  Stockholders." 

21.  Union  Sav.  &  Inv.  Co.  v.  Dis- 
trict Court,  44  Utah  397,  140  Pac.  221, 
Ann.   Cas.   1917A,  821. 

As  to  who  may  hring  suit  to  wind 
up  or  dissolve  loan  association,  see  in- 
fra, II,  B. 

22.  Fisher  r.  Patton,  134  Mo.  32,  33 
S.  W.  451,  34  S.  W.  1096. 
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[a]  This  right  is  not  lost  by  reason 
of  the  fact  that  his  stock  is  pledged 
as  collateral  for  a  loan.  Fisher  v.  Pat- 
ton,  134  Mo.  32,  33  S.  W.  451,  34  S. 
W.  1096. 

23.  National  Bldg.  &  L.  Assn.  v. 
Burdette,  21  Ky.  L.  Rep.  1344,  55  S. 
W.  8;  National  Bldg.  &  L.  Assn.  v. 
Gallagher,  21  Kv.  L.  Rep.  1140,  54  S. 
W.  209;  Southern  Home  Bldg.  &  L. 
Assn.  V.  Thomson,  24  Tex.  Civ.  App. 
76,  58  S.  W.  202.  See  generally  the 
title  "Usury." 

24.  Beach  v.  Guaranty  Sav.  Assn., 
44  Ore.  530,  76  Pac.  16. 

25.  Allen  v.  American  Bldg.  &  L. 
Assn.,  49  Minn.  544,  52  N.  W.  144,  32 
Am.  St.  Rep.  574. 

26.  Allen  v.  American  Bldg.  &  L. 
Assn.,  49  Minn.  544,  52  N.  W.  144,  32 
Am.  St.  Rep.  574. 

27.  Conway  v.  Log  Cabin  P.  Bldg. 
Assn.,  52  Md.  136. 

28.  Conklin  v.  People's  Bldg.  Asen,. 
41   N.   J.  Eq.  20,  2   Atl.   615. 

29.  Conway  v.  Log  Cabin  P.  Bldg. 
Assn.,  52  Md.  136. 
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assumpsit  may  be  brought  by  a  member  of  a  loan  association  to  recover 
the  amount  due  him  where  he  withdraws  under  the  provisions  of  its 
constitution  and  by-laws.'"  But  in  some  jurisdictions,  a  withdrawing 
member  is  required  to  proceed  by  suit  in  equity  to  recover  the  amount 
paid  in  by  him,  where  the  satisfaction  of  such  claims  is  limited  to  a 
certain  part  of  a  fund  f'^  and  especially  is  this  true  where  there  are  a 
number  of  withdrawals  pending,  and  the  funds  are  insufficient  to  pay 
them  all  at  one  time.'^  Under  a  constitution  or  by-laws  providing 
that  a  certain  part  only  of  the  funds  in  the  treasury  shall  be  applicable 
to  the  demands  of  a  withdrawing  stockholder,  he  cannot,  in  some  juris- 
dictions, bring  or  maintain  an  action,^^  or  recover  judgment  against  the 
corporation,'*  when  there  is  no  money  in  the  treasury  applicable  to 
the  payment  of  his  claim ;  though  in  other  jurisdictions,  a  \nthdrawing 
member  may  bring  an  action  and  obtain  a  judgment  against  the  asso- 
ciation, but  a  court  of  equity  will  control  the  collection  of  such  judg- 
ment.'* 
For  the  recovery  of  the  value'^  of  matured  shares  in  an  association,  a 


30.  111. — Prairie  State  Loan  Assn. 
r.  Gorrie,  167  111.  414,  47  N.  E.  739; 
St.  Loui3  L.  &  Inv.  Co.  v.  Yantis,  72  111. 
App.  597.  N.  Y. — Vought  V.  Eastern 
Bldg.  &  L.  Assn.,  172  N.  Y.  508,  65  N. 
E.  496,  92  Am.  St.  Eep.  761.  Pa, 
O'Eourke  t".  West  Penn  Loan  &  Bldg. 
Assn.,  93  Pa.  308;  United  States  Bldg. 
&  L.  Assn.  V.  Silverman,  85  Pa.  394. 
Utah.— Stilwell  v.  People's  Bldg.,  L.  & 
Sav.  Assn.,  19  Utah  257,  57  Pac.  14. 
W.  Va. — Haigh  v.  United  States,  etc. 
Assn.,  19  W.  Va.  792. 

31.  U.  S. — Latimer  v.  Equiitable  L. 
&  Inv.  Co.,  81  Fed.  776,  decided  under 
Missouri  law.  Mo. — Maloney  v.  Real 
Estate  Bldg.  &  L.  Assn.,  57  Mo.  App. 
384.  N.  J.— Campbell  v.  Perth  Amboy 
M.  Loan,  etc.  Assn.,  67  N.  J.  L.  71,  50 
Atl.  44.  Ore. — Beach  f.  Guaranty  Sav. 
Assn.,  44  Ore.  530,  76  Pac.  16. 

32.  Maloney  v.  Real  Estate,  Bldg. 
&  L.  Assn.,  57  Mo.  App.  384. 

33.  Fla.— Continental  Nat.  Bldg.  & 
L.  Assn.  V.  Miller,  44  Fla.  757,  33  So. 
404.  Minn. — Heinbokel  v.  National 
Sav.,  etc.  Assn.,  58  Minn.  340,  59  N. 
W.  1050,  49  Am.  St.  Rep.  519,  25  L.  R. 
A.  215.  N.  Y. — Engelhardt  f.  Fifth 
Ward,  etc.  Loan  Assn.,  148  N.  Y.  281, 
42  N.  E.  710,  35  L.  R.  A.  289;  Pawlick 
V.  Homestead  Loan  Assn.,  15  Misc.  427, 
37  N.  Y.  Supp.  164,  72  N.  Y.  St.  474. 
S.  0. — Williamson  f.  Eastern  Bldg.  & 
L.  Assn.,  54  S.  C.  582,  32  S.  E.  765, 
71  Am.  St.  Rep.  822.  Tenn.— Bearden 
V.  People's  Bldg.,  L.  &  Sav.  Assn.,  49 
S.  W.  64.  Va. — Andrews  v.  Roanoke 
Bldg.  Assn.  &  Inv.  Co.,  98  Va.  445,  36 


S.  E.  531,  49  L.  R.  A.  659.  Eng. 
Brett  V.  Monarch  Inv.  Bldg.  Soc.  L.  R. 
1  Q.  B.  Div.  (1894)   367. 

34.  Fla.— Continental  Nat.  Bldg.  & 
L.  Assn.  v.  Miller,  44  Fla.  757,  33  So. 
404.  Minn. — Heinbokel  v.  National 
Sav.,  etc.  Assn.,  58  Minn.  340,  59  N.  W. 
1050,  49  Am.  St.  Rep.  519,  25  L.  R.  A. 
215.  N.  Y. — Pawlick  v.  Homestead 
Loan  Assn.,  15  Misc.  427,  37  N.  Y.  Supp. 
164,  72  N.  Y.  St.  474.  Tex.— Texas 
Homestead  Bldg.  &  L.  Assn.  r.  Kerr, 
13  S.  W.  1020.  Va.— Andrews  r.  Roan- 
oke Bldg.  Assn.,  98  Va.  445,  36  S.  E. 
531,  49  L.  R.  A.  659. 

35.  111. — Musial  v.  Koseiuszko,  etc. 
Assn.,  SO  111.  App.  464;  Chapman  v. 
Young,  65  111.  App.  131.  Ind.— Bing- 
ham V.  Marion  Trust  Co.,  27  Ind.  App. 
247,  61  N.  E.  29.  Pa.— United  States 
Bldg.  &  L.  Assn.  v.  Silverman,  85  Pa. 
394. 

[a]  If  the  association  was  insolvent 
at  the  time  of  the  witlidrawal,  the 
execution  may  be  permanently  stayed. 
Musial  V.  Koseiuszko,  etc.  Assn.,  80 
111.  App.  464;  Chapman  r.  Young,  65 
111.  App.  131;  Bingham  c  Marion  Trust 
Co.,  27  Ind.  App.  247,  61  N.  E.  29. 

36.  Campbell  r.  Perth  Amboy  M. 
Loan,  etc.  Assn.,  67  N.  J.  L.  71,  50  Atl. 
444. 

[a]  The  court  of  chancery  has  the 
jurisdiction  to  give  adequate  relief  to 
the  fellow  shareholders  of  the  plain- 
tiff who  have  a  right  to  be  heard.  Camp- 
bell v.  Perth  Ambov  M.  Loan,  etc. 
Assn.,  67  N.  J.  L.  71',  50  Atl.  444. 
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shareholder  should  sue  in  equity,  as  he  should  alsa  where  he  seeks  an 
accounting  and  adjustment.^'' 

2.  Parties.  —  The  stockholders  of  a  building  and  loan  association 
are  not  necessary  parties  to  a  suit  brought  against  such  association, 
where  only  a  personal  judgment  against  the  association  is  asked, 
whether  euch  suit  is  brought  by  other  stockholders,^^  or  by  a  person  not 
a  stockholder;^^  and  where  a  suit  is  brought  for  the  purpose  of  ascer- 
taining the  amount  due  under  a  trust  deed  by  one  not  a  stockholder, 
but  having  the  right  of  subrogation  to  the  rights  of  the  building 
association,  the  only  necessary  parties  are  the  association,  in  its  cor- 
porate capacity,*"  the  trustee  of  such  association,*^  the  debtor,*^  and 
the  trustee  in  the  deed  of  trust.*^  In  an  action  to  foreclose  a  mortgage 
of  a  debtor  stockholder,  other  stockholders  who  are  indebted  to  the 
association  for  money  due  on  stock  subscriptions,  or  for  the  purchase 
of  land  can  not  be  made  parties.**  Only  persons  who  were  stockholders 
at  the  time  of  a  settlement  with  other  members  can  maintain  a  bill  to 
correct  mistakes  made  in  such  settlement.*"^ 

3.  Pleadings.  —  The  general  rules  as  to  pleadings  apply  in  actions 
against  building  and  loan  associations.*^  Thus  the  allegations  of  a  bill 
in  a  proceeding  against  a  building  and  loan  association  must  be  so 
definite  and  certain  as  to  apprise  the  defendant  of  the  particular 
charges  it  is  called  upon  to  answer.*^    And  if  a  member  of  an  association 


37.  N.  J. — Amer  v.  Union  Bldg.  & 
L.  Assn.,  50  N.  J.  Eq.  170,  24  Atl.  552. 
Ore. — North  v.  Union  Sav.  &  L.  Assn., 
59  Ore.  483,  117  Pac.  822,  825;  Beach 
V.  Guaranty  Sav.  Assn.,  44  Ore.  530,  76 
Pac.  16.  Va.— Edelin  v.  Pascoe,  22 
Gratt.   (63  Va.)   826. 

38.  Beach  v.  Guaranty  Sav.  Assn., 
44  Ore.  530,  76  Pac.  16;  Conaway  v.  Co- 
operative Homebuilders,  65  Wash.  39, 
117  Pac.   716. 

[a]  A  member  of  the  association  is 
bound  by  a  decree  against  the  associa- 
tion although  not  directly  made  a  party 
to  the  proceedings.  Wright  r.  Curtin, 
137  111.  App.  267;  Broch  v.  French,  116 
111.  App.  15. 

Whether  stockholders  are  necessary 
parties  to  a  suit  for  the  appointment 
of  a  receiver,  see  infra,  II,  B. 

39.  Mather  v.  Mather,  64  W.  Va. 
646,  63  S.  E.  332. 

40.  Mather  v.  Mather,  64  W.  Va. 
646,  63  S.  E.  332. 

41.  Mather  v.  Mather,  64  W.  Va. 
646,  63  S.  E.  332. 

42.  Mather  v.  Mather,  64  W.  Va. 
646,  63  S.  E.  332. 

43.  Mather  v.  Mather,  64  W.  Va. 
646,  63  S.  E.  332. 

44.  Leighton  v.  Leighton  Lea  Assn., 
62  Misc.  73,  114  N.  Y.  Supp.  918. 
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45.  Appeal  of  Mutual  Bldg.  &  L. 
Assn.,  1  Pa.  Cas.  338,  2  Atl.  859. 

46.  See  Beyer  v.  National  Bldg.  & 
L.  Assn.,  131  Ala.  369,  31  So.  113,  com- 
plaint must  state  existing  facts  and  not 
matters  of  opinion. 

47.  Ulmer  v.  Falmouth  L.  &  Bldg 
Assn.,  93  Me.  302,  45  Atl.  32.  See  gen- 
erally the  titles  "Bills  and  Answers;" 
"Certainty  in  Pleading." 

[a]  A  bill  by  a  borrowing  member 
for  an  accounting  is  not  subject  to  de- 
murrer where  it  is  alleged  that  tho 
premiums  and  profits  of  the  series  to 
which  he  belongs  have  been  mingled 
and  applied  to  the  benefit  of  junior 
series,  thus  taking  from  plaintiff  prof- 
its which,  if  properly  applied  to  his 
stock,  would  bring  it  up  to  par  and 
would  cancel  his  debt.  Sullivan  v. 
Jackson  Bldg.  &  L.  Assn.,  70  Miss.  94, 
12  So.  590. 

[b]  Accoimting  Under  Deed  of 
Trust. — (1)  In  a  suit  to  have  an  ac- 
counting with  a  loan  association  for 
the  amount  due  under  a  deed  of  trust, 
the  member  should  allege  that  he  had 
made  the  monthly  payments  on  his 
stock  for  the  period  designated  (Caston 
r.  Stafford,  92  Mo.  App.  182),  (2)  and 
that  such  stock  had  reached  par  in  con- 
sequence of  which  he  was  entitled  to 
have  the  deed  of  trust  released.  Cas- 
ton V.  Stafford,  92  Mo.  App.  182. 
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is  seeking  to  recover  under  a  specific  statutory  provision,  he  must 
allege  facts  bringing  the  case  within  the  terms  of  the  statute.*^  The 
constitution  and  by-laws  of  the  association  need  not  be  contained  in 
the  complaint  where  they  do  not  constitute  the  foundation  of  the 
member's  action  against  it.*^  Where  the  cause  of  action  arises  out  of 
an  infringement  or  violation  of  the  member's  contract  with  the  associa- 
tion, such  contract  should  be  set  out  with  sufficient  fullness  to  enable 
the  court  to  determine  whether  or  not  the  member's  rights  have  been 
violated,^"  In  an  action  against  a  corporation  and  the  majority  of  its 
directors  to  prevent  the  misappropriation  of  corporate  assets,  the 
complaint  need  not  show  that  the  plaintiffs  were  stockholders  when 
the  alleged  wrongs  were  committed.®^  Though  a  complaint  against  an 
association  fails  to  sufficiently  set  up  usury,  it  may  be  sufficient  to 
show  a  cause  of  action  against  the  association  for  excessive  collections, 
although  it  is  expressly  alleged  that  all  the  money  claiined  by  the 
plaintiff  to  have  been  wrongfully  collected  was  collected  as  usurious 
interest.'^ 

Complaint  of  Witlidrawing  Member.  —  Under  a  statute  or  a  by-law  pro- 
viding that  only  a  certain  part  of  the  funds  in  the  treasury  of  the 
association  is  applicable  to  the  payment  of  the  demands  of  withdrawing 
members,  the  complaint  by  a  withdrawing  member  should  contain  an 
averment  that  there  were  funds  in  the  treasury  applicable  to  the  pay- 
ment of  his  demand,^^  and  it  should  allege  that  the  plaintiff  paid  in 
money  under  the  terms  of  his  contract  with  the  association,^*  and  the 


48.  Whitef  oot  v.  National  Fraternity 
Bldg.  &  L.  Assn.,  18  Mont.  164,  44  Pac. 
514.  See  generally  the  title  "Stat- 
utes." 

[a]  Where  the  statute  requires  that 
the  board  of  directors  be  notified  of 
the  member's  intention  to  withdraw,  it 
is  necessary  that  he  allege  that  the 
requisite  notice  had  been  given.  Hunt- 
ington County  S.  &  L.  Assn.  v.  Emerick, 
23  Ind.  App.  175,  55  N.  E.  106. 

49.  Huntington  County  S.  &  L.  Assn. 
V.  Emerick,  23  Ind.  App.  175,  55  N.  B. 
106. 

As  to  pleading  by-laws  of  a  corpora- 
tion, see  5  Standard  Proc.  649. 

50.  Crittenden  v.  Southern  Home 
Bldg.  &  L.  Assn.,  Ill  Ga.  266,  36  S.  E. 
643. 

As  to  how  much  of  contract  should 
be  set  out  in  actions  thereon,  see  gen- 
erally 11  Standard  Proc.  992. 

51.  North  V.  Union  Sav.  &  L.  Assn., 
59  Ore.  483,  117  Pac.  822. 

52.  Pollock  V.  Carolina  I.  Bldg.  & 
L.  Assn.,  48  S.  C.  65,  25  S.  E.  977,  59 
Am.  St.  Rep.  695. 

53.  Minn. — Heinbokel  v.  National 
Sav.,  etc.  Assn.,  58  Minn.  340,  59  N. 
W.  1050,  49  Am.  St.  Eep.  519,  25  L. 


R.  A.  215.  Mo. — Maloney  f.  Real  Es- 
tate, Bldg.  &  L.  Assn.,  57  Mo.  App 
384.  Tex.— Texas  Homestead  Bldg.  & 
L.  Assn.  r.  Kerr,  13  S.  W.  1020.  Utah. 
Stilwell  r.  People's  Bldg.  L.  &  Sav. 
Assn.,  19  Utah  257,  57  Pac.  14. 

[aj  But  see  Huntington  County  L. 
&  Sav.  Assn.  v.  Emerick,  23  Ind.  App. 
175,  55  N.  E.  106,  wherein  under  a  stat- 
ute very  similar  to  the  Minnesota  stat- 
ute, the  court  arrives  at  the  conclusion 
that  the  stockholder's  complaint  need 
not  contain  such  an  averment,  it  be- 
ing matter  of  defense  to  be  set  up  by 
way  of  answer. 

[b]  In  Absence  of  Fraud  or  Bad 
Faith. — The  stockholder  must,  in  the 
absence  of  any  charge  of  bad  faith, 
fraud,  or  negligence  against  the  asso- 
ciation, allege  and  prove  the  existence 
of  funds  which  can  properly  be  ap- 
plied in  payment  of  the  debt.  Stilwell 
V.  People's  Bldg.,  L.  &  Sav.  Assn.,  19 
Utah  257,  57  Pac.  14. 

[c]  An  objection  to  the  complaint 
because  of  an  omission  of  such  aver- 
ments cannot  be  raised  for  the  first 
time  on  appeal.  Prairie  State  Loan 
Assn.  V.  Gorrie,  167  HI.  414,  47  N.  E. 
739. 

54.    Kenefick   v.   Co-operative    Bldg. 
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terms  of  the  contract  under  which  his  right  to  recover  the  withdrawal 
value  of  his  stock  accrued,  should  be  fully  set  forth  in  the  petition/' 

4.  Trial  and  Judgment."  —  In  the  trial  of  an  action  against  a 
building  and  loan  association,  it  is  for  the  court  to  determine  whether 
a  by-law  of  the  association  is  reasonable,*'^  to  construe  circulars  issued 
by  the  association,'^  and  to  construe  the  contract  between  the  member 
and  the  association."  It  is  a  question  for  the  jury  to  determine  whether 
there  is  a  fund  available  for  the  payment  of  the  demands  of  a  with- 
dra-^dng  member  ;^°  and  where  the  question  of  usury  is  raised,  it  is  for 
the  jury  to  determine  whether  the  stockholder  became  a  bona  fide 
member  or  one  merely  for  the  purpose  of  evading  the  usury  laws.'^ 

A  judgment  in  favor  of  a  stockholder  can  only  grant  him  such  relief 
as  he  is  entitled  to  under  his  pleadings  and  proof. "^  A  judgment  may 
be  entered  for  a  member  upon  the  answer  of  the  association  for  the 
amount  therein  admitted  to  be  due  him,  although  it  is  for  more  than 
he  claimed.^^  "Where  an  account  has  been  stated  the  court  should 
render  its  decree  for  the  amount  found  to  be  due,'*  and  name  some 
reasonable  day  for  its  payment. ''^ 

n.  JUDICIAL  PROCEEDINGS  TO  WIND  UP  OR  DISSOLVE."" 
A.  Jurisdiction  and  Grounds  for  Appointment  of  Receiver."^  —  A 
court  of  equity  generally  has  jurisdiction,  under  proper  circumstances, 
to  appoint  a  receiver  of  a  loan  association  and  wind  up  its  business."® 


Bank,   62   Misc.   519,   115   N.   Y.   Supp. 
966. 

55.  Crittenden  v.  Southern  Home 
Bldg.  &  L.  Assn.,  Ill  Ga.  266,  36  S. 
E.  643. 

56.  See  generally  the  titles  "Judg- 
ments;"  "Trial." 

57.  Bearden  r.  People 's  Bldg.,  L. 
&   Sav.   Assn.    (Tenn.),  49   S.   W.   64. 

58.  Williamson  v.  Eastern  Bldg.  & 
L.  Assn.,  54  S.  C.  582,  32  S.  E.  765, 
71    Am.   St.   Eep.   822. 

59.  Williamson  v.  Eastern  Bldg.  & 
L.  Assn.,  62  S.  C.  390,  38  S.  E."  616, 
1008. 

60.  National  Guarantee  L.  &  T.  Co. 
V.  Yeatman,  121  Ala.  594,  25  So.  1003. 

61.  Southern  Home  Bldg.  &  L.  Assn. 
V.  Thompson,  24  Tex.  Civ.  App.  76,  58 
S.  W.  202. 

62.  Heslin  v.  Eastern  Bldg.  &  L. 
Assn.,  61  App.  Div.  458,  70  N.  Y.  Supp. 
612;  Texas  Homestead  Bldg.  &  L. 
Assn.  V.  Kerr  (Tex.),  13  S.  W.  1020; 
National  Equitable  Soc.  v.  Carpenter 
(Tex.  Civ.  App.),  184  S.  W.  585. 

Necessity  for  judgment  conforming 
to  pleadings  and  proof  generally,  see 
the  title  "Judgments." 

[a]  Judgment  in  Excess  of  Fund 
Applicable. — Where  an  association  de- 
fends a  suit  to  recover  payments  made 
on  stock  and  denies  that  the  plaintiff 
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is  a  member  of  the  company,  such  as- 
sociation cannot  object  that  the  decree 
orders  execution  against  it  without  re- 
gard to  a  statute  providing  that  only 
one-half  the  funds  in  the  treasury  shall 
be  applicable  to  the  demands  of  with- 
drawing stockholders.  Prairie  State 
Loan  Assn.  r.  Nubling,  170  HI.  240,  48 
N.  E.  1016,  62  Am.  St.  Eep.  377,  after 
the  decree  the  plaintiff  stands  in  the 
relation  of  a  creditor,  rather  than  a 
withdrawing  member. 

63.  International  Bldg.  &  L.  Assn. 
r.  Biering,  86  Tex.  476,  25  S.  W.  622, 
26  S.  W.  39. 

Conformity  of  judgment  to  pleadings 
as  to  amount,  see  generally  15  Stand- 
ard Proc.  48. 

64.  Ricks  V.  Dnrant  Bldg.  &  L.  Assn. 
(Miss.),  18  So.  359.  See  generally  the 
title   "Account  and  Accounting." 

65.  Ricks  V.  Durant  Bldg.  &  L.  Assn. 
(Miss.),  18  So.  359. 

66.  Winding  up  corporations^  see 
the  title  "Winding  Up  Corporations." 

67.  See  generally  the  title  "E&- 
ceivexs. ' ' 

68.  XT.  S.*— Gunby  v.  Armstrong,  133 
Fed.  417,  66  C.  C.  A.  627;  Universal 
Sav.  &  T.  Co.  V.  Stoneburner,  113  Fed. 
251,  51  C.  C.  A.  208;  Towle  v.  American 
Bldg.,  L.  &  Inv.  Soc,  61  Fed.  446. 
D.  C. — Barley  v.  Gittings,  15  App.  Cas. 


LOAN  ASSOCIATIONS 


1105 


So  where  it  appears  that  the  directors  have  so  mismanaged  the  affairs 
of  the  association  as  to  cause  its  insolvency,^"  or  that  the  association 
is  insolvent  or  unable  to  pay  its  debts/''  or  when  the  purposes  for 
which  it  was  organized  have  failed,"  or  when  it  has  violated  the  law,^^ 
the  court  should  appoint  a  receiver.  It  is  discretionary  with  the  court, 
however,  whether  to  appoint  a  receiver  of  a  building  and  loan  associa-' 
tion,"  and  where  there  is  no  fraud,  spoliation  or  imminent  danger  of 
the  loss  of  property,^*  the  court  may  properly  refuse  to  appoint  one. 
A  receiver  will  not  be  appointed  where  there  are  no  assets  of  the  asso- 


427.  Fla. — Continental  Nat.  Bldg.  & 
L.  Assn.  p.  Miller,  44  Fla.  757,  33  So. 
404.  Ga. — Boyd  v.  Robinson,  104  Ga. 
793,  31  S.  E.  29.  Minn.— Sjoberg  v. 
Security  Sav.  &  L.  Assn.,  73  Minn.  203, 
75  N.  W.  1116,  72  Am.  St.  Rep.  616; 
Knutson  v.  Northwestern  L.  &  Bldg 
Assn.,  67  Minn.  201,  69  N.  W.  889,  64 
Am.  St.  Rep.  410.  Mo.— Wehrs  v.  Sul- 
livan, 217  Mo.  167,  116  S.  W.  1104. 
N.  J. — Fitzgerald  v.  State  Mutual 
Bldg.  &  L.  Assn.,  74  N.  J.  Eq.  440,  69 
Atl.  564. 

69.  U.  S.— Universal  Sav.  &  T.  Co 
V.  Stoneburner,  113  Fed.  251,  51  C.  C. 
A.  208.  Ky. — Arling  v.  Kenton  Bldg. 
&  Sav.  Assn.,  8  Ky.  L.  Rep.  698,  26 
Am.  Law  Reg.  (N.  S.)  273.  Md.— Frost- 
burg  Bldg.  Assn.  V.  Stark,  47  Md.  338. 
N.  J. — Fitzgerald  v.  State  Mutual 
Bldg.  &  L.  Assn.,  74  N.  J.  Eq.  440,  69 
Atl.  564;  Amer  v.  Union  Bldg.  &  L. 
Assn.,  50  N.  J.  Eq.  170,  24  Atl.  552. 
Pa. — Com.  ex  rel.  McCormick  v.  Penn- 
sylvania Bldg.  &  L.  Assn.,  20  Pa.  Co. 
Ct.  589;  Com.  ex  rel.  Attorney-General 
t\  Penn  Germania  Bldg.  &  L.  Assn.,  9 
Pa.  Dist.  617. 

70.  U.  S. — Gunby  v.  Armstrong,  133 
Fed.  417,  66  C.  C.  A.  627;  Universal 
Sav.  &  T.  Co.  V.  Stoneburner,  113  Fed. 
251,  51  C.  C.  A.  208.  Fla.— Continental 
Nat.  Bldg.  &  L.  Assn.  r.  Miller,  44  Fla. 
757,  33  So.  404.  111.— Broadwell  v. 
Inter-Ocean  Homestead  &  L.  Assn.,  161 
HI.  327,  43  N.  E.  1067.  Md.— Stein- 
berger  v.  Independent  L.  &  Sav.  Assn., 
84  Md.  625,  36  Atl.  439.  Minn.— Sjo- 
berg V.  Security  Sav.  &  Loan  Assn., 
73  Minn.  203,  75  N.  W.  1116,  72  Am. 
St.  Rep.  616.  N.  J. — Bettle  v.  Republic 
Sav.  &  L.  Assn.,  63  N.  J.  Eq.  578,  53 
Atl.  11.  N.  Y.— People  v.  Manhattan 
E.  E.  &  L.  O).,  175  N.  Y.  133,  67 
N.  E.  219;  People  v.  New  York  Bldg. 
L.  Bank  Co.,  41  Misc.  363,  84  N.  Y. 
Supp.  844.  Pa. — Com.  ex  rel.  McCor- 
mick V.  Pennsylvania  Bldg.  &  L.  Assn., 
20  Pa.  Co.  Ct.  589. 
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71,  Minn.— Sjoberg  v.  Security  Sav. 
&  Loan  Assn.,  73  Minn.  203,  75  N.  W. 
1116,  72  Am.  St.  Rep.  616;  Knutson 
V.  Northwestern  Loan  &  Bldg.  Assn., 
67  Minn.  201,  69  N.  W.  889,  64  Am. 
St.  Rep.  410;  State  ex  rel.  Childs  v. 
American  Sav.  &  L.  Assn.,  64  Minn. 
349,  67  N.  W.  1.  Pa.— Com.  ex  rel. 
Attorney-General  f.  Penn  Germania 
Bldg.  &  L.  Assn.,  9  Pa.  Dist.  617.  Eng. 
In  re  Grosvenor  House  Property,  etc. 
Bldg.  Soc,  71  L.  J.  Ch.  (N.  S.)  748; 
In  re  Anglo-American  Exploration  Dev. 
Co.,  67  L.  J.  Ch.  (N.  S.)  45,  (1898)  1 
Ch.   100. 

72.  People  v.  Manhattan  R.  E.  &  L. 
Co.,  175  N.  Y.  133,  67  N.  E.  219. 

73.  U.  S.— Universal  Sav.  &  T.  Co. 
r.  Stoneburner,  113  Fed.  251,  51  C  C. 
A.  208.  Cal.— People  v.  Union  Bldg. 
&  L.  Assn.,  127  Cal.  400,  58  Pac.  822, 
59  Pac.  692.  Md.— Steinberger  r.  In- 
dependent L.  &  Sav.  Assn.,  84  Md. 
625,  36  Atl.  439,  Frostburg  Bldg.  Assn. 
r.  Stark,  47  Md.  338.  Mo.— Wehrs  r. 
Sullivan,  217  Mo.  167,  116  S.  W.  1104. 
Ohio. — Behrens  v.  Equality  Bldg.  Assn., 
2  Ohio  N.  P.  259,  3  Ohio  Dec.  275. 
Eng. — 7rt  re  The  Second  Commercial 
Benefit  Bldg.  Soc,  4r8  L.  J.  Ch.  (N.  S.) 
753;  In  re  London  Permanent  Benefit 
Bldg.  Soc,  20  L.  T.  N.  S.  388;  In  re 
Planet  Benefit  Bldg.  &  Tnv.  Soc,  L.  B. 
14  Eq.  441;  In  re  Professional.  C  &  I. 
Bldg.  Benefit  Soc,  L.  R.  6  Ch.  App. 
Cas.  856, 

See  generally  the  title  "Receivers." 

74,  Md. — Steinberger  f.  Independent 
L.  &  Sav.  Assn.,  84  Md.  625,  36  Atl. 
439;  Frostburg  Bldg.  Assn.  v.  Stark,  47 
Md.  338.  Mont.— Ferrell  r.  Evans,  25 
Mont.  444,  65  Pac.  714.  N.  J.— Fitz- 
gerald r.  State  Mutual  Bldg.  &  L.  Assn., 
72  N.  J.  Eq.  829,  66  Atl.  920.  Ohio. 
Behrens  r.  Equality  Bldg.  Assn.,  2  Ohio 
N.  P.  259,  3  Ohi'o  Dec.  275.  Wash. 
Frost  V.  Puget  Sound  Realtv  Associates, 
57  Wash.  629,  107  Pac.  1029. 
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ciation  for  distribution. ^^  The  fact  that  an  association  is  acting  ultra 
vires  is  not  ground  for  the  appointment  of  a  receiver  at  the  suit  of 
subscribers,  since  only  the  state  can  question  the  acts  of  the  company 
on  that  question^" 

Appointment  of  Eeceiver  in  Vacation,  —  The  judge  may,  where  it  ap- 
pears to  be  for  the  best  interests  of  all  concerned,  appoint  a  receiver  in 
vacation  to  take  possession  of  the  association  and  its  affairs,  in  order 
to  preserv^e  them  from  attack  until  the  court  in  due  season  and  in  due 
order,  can  make  a  judicial  investigation  and  pass  judgment  on  the  caseJ^ 

B.  Who  May  Institute  Such  Proceedings  and  Parties  Thereto. 
Statutes  sometimes  authorize  certain  designated  public  officiaHs  to 
make  application  to  the  courts  for  the  granting  of  an  injunction  and 
the  appointment  of  a  receiver  in  case  of  the  insolvency  or  mismanage- 
ment of  a  building  and  loan  association.''^  And  some  of  these  statutes 
have  been  construed  to  give  such  officials  the  exclusive  right  to  make 
and  control  such  an  application.^"     But  in  the  absence  of  statutes 


75.  Barton  v.  Enterprise  L.  &  Bldg. 
Assn.,  114  Ind.  226,  16  N.  E.  486,  5 
Am.  St.  Rep.  608. 

76.  Frost  V.  Puget  Sound  Realty  Ae- 
sociates,  57  Wash.  629,  107  Pac.  1029. 

77.  State  ex  rel.  Ballew  v.  Woodson, 
161  Mo.  444,  61  S.  W.  252. 

Appointment  of  receivers  in  vacation 
generally,  see  16  Standard  Peoc.  624, 
et    seq.,    and    the    title    "Receivers." 

78.  See  the  statutes,  and  111. — Con- 
tinental Inv.  &  L.  Soc.  v.  People,  167 
HI.  195,  47  N.  E.  381,  attorney-general 
upon  report  of  state  auditor.  Ind. 
Huntington  County  L.  &  Sav.  Assn.  V. 
Fulk,  158  Ind.  113,  63  N.  E.  123,  at- 
torney-general upon  report  of  state 
auditor.  Me. — Ulmer  v.  Falmouth  L. 
&  Bldg.  Assn.,  93  Me.  302,  45  Atl.  32, 
bank  examiner.  Minn. — State  ex  rel. 
Childs  V.  American  Sav.  &  Loan 
Assn.,  64  Minn.  349,  67  N.  W.  1, 
attorney-general  at  his  discretion  or 
upon  a  complaint  filed  by  the  public 
examiner.  Mo. — Wehrs  V.  Sullivan,  217 
Mo.  167,  116  S.  W.  1104  (supervisor 
of  loan  associations) ;  State  v.  Flit- 
craft,  36  S.  W.  675,  attorney-general 
upon  relation  of  the  supervisor.  N.  J. 
Fitzgerald  v.  State  Mutual  Bldg.  &  L. 
Assn.,  74  N.  J.  Eq.  440,  69  Atl.  564 
(commissioner  of  banking  and  insur- 
ance) ;  Bettle  v.  Republic  Sav.  &  L. 
Assn.,  63  N.  J.  Eq.  578,  53  Atl.  11. 
N.  Y.— People  v.  Manhattan  R.  E.  & 
L.  Co.,  175  N.  Y.  133,  67  N.  E.  219, 
attorney-general.  Utah. — Union  Sav.  & 
Inv.  Co.  V.  District  Court,  44  Utah  397, 
140  Pac.  221,  Ann.  Cas.  191 7A,  821, 
attorney-general  upon  report  of  secre- 
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tary  of  state.  Wash. — State  ex  rel. 
Tanner  v.  Northwestern  Inv.  Co.,  70 
Wash.  381,  126  Pac.  895,  attorney- 
general  upon  report  of  auditor. 

79.  See  the  following:  Ind. — Hunt- 
ington Countv  L.  &  Sav.  Assn.  v.  F\ilk, 
158  Ind.  113,  63  N.  E.  123.  Me.— Ulmer 
r.  Falmouth  L.  &  Bldg.  Assn.,  93  Me. 
302,  45  Atl.  32,  leading  case.  Mo. 
State  r.  Flitcraft,  36  S.  W.  675.  Pa. 
Kelly  V.  Building  Assn.,  1  W.  N.  C. 
218.  Utah.— Union  Sav.  &  Inv.  Co.  f. 
District  Court,  44  Utah  397,  140  Pac. 
221,  Ann.  Cas.  1917A,  821. 

[a]  * '  The  statute  points  out  the  con- 
ditions under  which  the  intervention 
of  the  court  may  be  obtained,  and  the 
officer  by  whom  the  machinery  of  liti- 
gation may  be  set  in  motion.  It  sug- 
gests no  other  way,  and  it  is  the 
opinion  of  the  court  that  it  was  the 
intention  of  the  legislature,  as  ex- 
pressed in  the  statute,  that  the  power 
of  invoking  the  interference  of  the 
court  should  be  vested  in  the  bank  ex- 
aminer alone,  and  that  he  only  may 
pray  for  an  injunction  and  a  receiver. 
It  is  to  be  observed  that  these  institu- 
tions possess  a  public  character,  and  it 
is  for  the  interest  of  the  public,  not 
only  that  they  shall  be  subjected  to 
judicial  investigation  when  they  ought 
to  be,  but  also  that  they  shall  not  be 
so  subjected  when  they  ought  not  to 
be.  Unusual  means  are  placed  in  the 
hands  of  the  bank  examiner  to  ascer- 
tain their  condition,  and  it  cannot  be 
presumed  that  he  will  fail  to  act  in 
a  proper  case.  If  one  shareholder  may 
maintain   a   bill,   so   may  every   other. 
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otherwise  providing,  a  member  of  a  building  and  loan  association  is  a 
proper  person  to  file  a  bill  to  have  the  affairs  of  the  association  wound 
up  and  settled  under  the  direction  of  a  court  of  equity  ;'*°  and  he  does 
not  lose  such  right  because  his  stock  is  pledged  as  collateral  security 
for  a  loan.^^  A  withdrawing  member  of  a  loan  association  may  petition 
for  the  appointment  of  a  receiver  where  it  appears  that  the  association 
neglects  to  provide  a  fund  for  the  payment  of  the  demands  of  with- 
drawing  members.^*  A  person  who  is  merely  a  debtor  of  the  loan 
association  cannot  file  a  bill  for  the  appointment  of  a  receiver  of  the 
association,  however.^'    Where  a  foreign  building  and  loan  association 


There  is  no  limit.  To  subject  loan  and 
building  associations  to  vexatious, 
harassing  and  expensive  litigation 
caused  by  the  suits  of  possibly  multi- 
tudinous shareholders  who  may  be  dis- 
satisfied, with  or  without  reason,  would 
greatly  impair  their  usefulness,  if  not 
imperil  their  existence."  Ulmer  v. 
Falmouth  L.  &  Bldg.  Assn.,  93  Me. 
302,  45  Atl.  32.  To  same  effect,  Union 
Sav.  &  Inv.  Co.  v.  District  Court,  44 
Utah  397,  140  Pac.  221,  Ann.  Cas. 
1917A,  821. 

[b]  Where  Investigating  Oflldal 
Fails  To  Act. — In  case  the  official  upon 
whom  the  statutes  cast  the  duty  of 
investigation  fails  or  refuses  to  act 
and  inform  the  attorney-general,  the 
latter  may  act  when  it  is  made  to  ap- 
pear to  him  by  any  shareholder  that 
the  building  association  has  failed  or 
refuses  to  comply  with  any  of  the  pro- 
visions of  the  statute  regulating  its 
conduct.  Union  Sav.  &  Inv.  Co.  v.  Dis- 
trict Court,  44  Utah  397,  140  Pac.  221, 
Ann.  Cas.   1917A,  821. 

I  c]  Dismissal  of  Suit  by  Investigat- 
ing Official. — Under  a  statute  provid- 
ing that  proceedings  for  the  appoint- 
ment of  a  receiver  of  an  association 
shall  be  conducted  by  the  attorney- 
general  at  the  relation  of  the  super- 
visor, such  supervisor  may  dismiss  the 
suit  without  the  knowledge  or  consent 
of  the  attorney-general  where  he  be- 
comes satisfied  during  the  pendency  of 
the  suit  that  it  was  improvidently 
brought.  State  v.  Flitcraft  (Mo.),  36 
S.  W.  675. 

80.  Gunby  v.  Armstrong,  133  Fed. 
417,  66  C.  C.  A.  627;  Day  v.  National 
Mutual  Bldg.  &  L.  Assn.,  53  W.  Va. 
550,  44  S.  E.  779. 

[a]  Where  the  common  Interest  of 
numerous  stockliolders  is  involved,  some 
may  sue  for  themselves  and  other 
stockholders  having  a  like  interest. 
Arling  v.  Kenton  Bldg.  &  Sav.  Assn., 


8  Ky.  L.  Rep.  698,  26  Am.  Law  Reg. 
(N.  S.)  273.  See  generally  the  title 
"Partieg." 

[b]  ReconunendJitlon  of  Public  Of- 
flclfcl. — (1)  Under  statutes,  a  court  can- 
not entertain  proceedings  for  the  ap- 
pointment of  a  receiver  for  an  associa- 
tion in  liquidation  except  upon  the 
written  recommendation  of  A  named 
official.  Huntington  County  L.  &  Sav. 
Assn.  V.  Fulk,  158  Ind.  113,  63  N.  E. 
123.  (2)  It  is  immaterial  that  the  aa- 
Bociation  went  into  liquidation  after 
the  commencement  of  the  action.  If 
the  association  is  in  liquidation  when 
the  appointment  is  to  be  made,  it  can 
only  be  made  upon  such  recommenda- 
tion. Huntington  County  L.  k  Sav. 
Assn.  r.  Fulk,  158  Ind.  113,  63  N.  E. 
123. 

81.  Bovd  V.  Robinson,  104  Ga.  793, 
31  S.  E.  29;  Day  f.  National  Mutual 
Bldg.  &  L.  Assn.,  53  W.  Va.  550,  44 
S.  E.  779. 

82.  Continental  Nat.  Bldg.  *  L. 
Assn.  V.  Miller,  44  Fla.  757,  33  So.  404; 
Andrews  r.  Roanoke  Bldg.  Assn.,  98  Va. 
445,  36  S.  E.  531,  49  L.  R.  A.  65tt. 

[a]  Withdrawing  Member  Need  Not 
Exhaust  Legal  Remedy. — When  a  build- 
ing and  loan  association  has  become  in- 
solvent and  there  are  circumstances 
sufficient  to  justify  the  appointment  of 
a  receiver  under  ordinary  equity  rules, 
a  member  who  has  given  notice  of  his 
withdrawal  has  a  status  in  a  court  of 
equity,  and  is  not  like  an  ordinary  cred- 
itor to  be  remitted  first  to  the  law 
courts  to  establish  his  judgment  and 
seek  by  its  process  to  secure  his  debt. 
Continental  Nat.  Bldg.  4  L.  Assn.  r. 
Miller,  44  Fla.  757,  33  So.  404. 

83.  U.  S. — Gunby  v.  Armstrong,  133 
Fed.  417,  GC  C  C.  A.  627.  Mass. 
Bowker  r.  Mill  River  Loan  Fund  Assn., 
7  Allen  100.  W.  Va.— Day  r.  National 
Mutual  Bldg.  &  L.  Assn.,  53  W.  V». 
550,  44  S.  E.  779. 
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becomes  insolvent,  a  receiver  appointed  therefor  may  bring  any  suit 
necessary  to  wind  up  the  affairs  of  such  association.®* 

Parties.  —The  statutes  generally  provide  that  such  proceedings 
against  a  building  and  loan  association,  when  instituted  by  a  state  offi- 
cial, be  brought  in  the  name  of  the  state  as  plaintiff.®^  The  officers  and 
members  of  a  building  and  loan  association  must  be  made  parties  formal 
or  informal  to  a  suit  for  the  appointment  of  a  receiver  thereof." 

C.  Pleadings.  —  In  a  suit  to  wind  up  or  dissolve  a  building  and 
loan  association,  the  facts  which  show  that  the  association  is  not,  for 
any  of  the  reasons  enumerated  in  the  statutes,  entitled  to  conduct  busi- 
ness any  longer  must  be  distinctly  alleged,  so  as  to  inform  the  de- 
fendant as  to  the  charges  it  is  to  meet  and  defend  against.*^  Under  a 
statute  permitting  the  proper  official  to  ask  for  the  appointment  of  a 
receiver  where  the  association  has  violated  a  law,  the  complaint  must 
specifically  aver  what  law  or  what  provision  of  the  corporate  charter 
has  been  violated.®^  The  pleadings  must  show  a  compliance  with  the 
statutory  prerequisites  to  the  bringing  of  the  bill.**  Intervening  peti- 
tioners, claiming  as  special  creditors  entitled  to  preference  in  the  dis- 


84.  Columbia  Finance  &  Trust  Co. 
17.  Tharp,  24  Ind.  App,  82,  56  N.  E. 
265. 

[a]  This  right  is  not  affected  by  the 
failure  of  such  association  to  have  com- 
plied with  the  laws  of  the  state  re- 
specting its  admission  to  do  business 
therein.  Columbia  Finance  &  Trust 
Co.  V.  Tharp,  24  Ind.  App.  82,  56  N. 
E.  265. 

85.  See  the  statutes,  and  Gal. — Peo- 
ple r.  Union  BIdg.  &  L.  Assn.,  127  Cal. 
400,  58  Pac.  822,  59  Pac.  692.  Mo. 
State  v.  Flitcraft,  36  S.  W.  675.  N.  Y. 
People  V.  Manhattan  E.  E.  &  L.  Co., 
175  N.  Y.  133,  67  N.  E.  219. 

86.  Ga. — Boyd  f.  Eobinson,  104  Ga. 
793,  31  S.  E.  29.  Va. — Cason  v.  Seld- 
ner,  77  Va.  293.  Wash. — Conaway  v. 
Co-operative  Homebuilders,  65  Wash. 
39,  117  Pac.  716.  W.  Va.— Day  r.  Na- 
tional Mutual  Bldg.  &  L.  Assn.,  53  W. 
Va.  550,  44  S.  E.  779. 

87.  State  ex  rel.  Johnson  v.  South- 
ern Bldg.  &  L.  Assn.,  132  Ala.  50,  31 
So.  375;  People  v.  Manhattan  E.  E.  & 
L.  Co.,   175   N.   Y.   133,   67   N.   E.   219. 

[a]  Insufficient  Complaint. — A  mere 
statement  that  the  superintendent  of 
banking  is  of  the  opinion  that  it  would 
be  unsafe  and  inexpedient  for  the  as- 
sociation to  transact  business  any 
longer,  and  that  the  attorney-general 
concurs  with  him,  does  not  constitute 
a,  cause  of  action.  People  v.  Man- 
hattan E.  E.  &  L.  Co.,  175  N.  Y.  133, 
67  N.  E.  219. 
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Grounds  for  appointment  of  receiver, 
etc.,  see  supra,  II,  A. 

88.  People  v.  Manhattan  E.  E.  A 
L.  Co.,  175  N.  Y.  133,  67  N.  E.  219. 

89.  Illinois  Bldg.  ft  L.  Assn.  v.  Peo- 
ple, 173  111.  638,  50  N.  E.  1007. 

[a]  Application  of  Rule. — Under  a 
statute  requiring  that  the  oflGLcial  desig- 
nated therein  as  the  proper  person  to 
institute  such  proceedings  serve  notice 
upon  the  association  to  comply  with 
the  requirements  of  the  law,  his  bill  or 
complaint  must  show  that  such  notices 
were  served  and  that  the  association 
failed  to  comply  therewith.  Illinois 
Bldg.  &  L.  Assn.  v.  People,  173  III 
638,  50  N.  E.  1007.  As  to  necessity 
of  demand  being  made  upon  corpora- 
tion as  a  prerequisite  to  the  right  of 
a  stockholder  to  institute  a  suit,  see 
generally  5  Standard  Proc.  705,  et  aeq. 

[b]  Waiver  of  Objection. — (1)  By 
failing  to  demur  to  a  stockholder's  bill 
to  wind  up  a  building  and  loan  asso- 
ciation, the  objection  that  it  does  not 
aver  that  the  complainant  had  first 
made  application  to  the  state  treas- 
urer, as  required  by  the  statute,  is 
waived.  Falls  v.  Building  &  Loan  Assn., 
105  Tenn.  18,  58  S.  W.  325.  (2)  So 
the  objection  that  the  bill  does  not 
aver  that  complainant  first  made  an 
effort  to  obtain  relief  through  cor- 
porate action   is  waived  if  not  raised 
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tribution  of  the  assets  of  the  association,  are  not  in  the  status  of  original 
suitors  and  will  not  be  held  to  the  same  strictness  of  pleading."*^ 


by   a  demurrer.     Falls   v.   Building    & 

Loan  Assn.,    105    Tenn.    18,   58    S.   W. 
325. 

90.  Columbus   Bldg.    &   L.   Assn.    v. 


Kricte,  192  Til.  128,  61  N.  E.  .SIO. 

As  to  form  and  contents  of  plead- 
ings in  intervention  generally,  see  14 
Standard  Proc.  322,  et  seq. 


LOCAL  ACTIONS.  —  See  Venue. 


LOCAL  IMPROVEMENTS.  —  See  Highways,  Streets  and  Bridges; 
Municipal  Corporations;  Special  Assessment;  Taxation;  Waters 
and  Watercourses. 


LOCAL  OPTION.  —  See  Intoxicating  Liquors. 


LODGING  HOUSE  KEEPERS.  —  See  Inns  and  Innkeepers ;  Landlord 

and  Tenant. 

Vol.  XVIII 


